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liberally  construed,  and  its  proyisions  are 
sufficiently  comprehenslre  to  be  applicable 
to  the  present  case. 

But,  apart  from  the  statute,  the  ruling 
was  free  from  error.  The  general  doctrine 
is  thus  clearly  stated  in  11  Bnc  of  Law, 
427-429:  "As  a  general  rule,  an  estoppel 
may  arise  from  silence  as  well  as  words; 
but  this  is  only  where  there  is  a  duty  to 
speak,  and  the  party  upon  whom  the  duty 
rests  has  an  opportunity  to  speak,  and, 
knowing  the  circumstances  requiring  him  to 
speak,  keeps  silent,  or,  in  other  words,  where 
his  silence  amounts  to  a  fraud,  actual  or 
constructiva  This  doctrine  proceeds  upon 
the  ground  that  he  who  has  been  silent  as 
to  his  alleged  rights  when  he  ought,  in  good 
faith,  to  luiYe  spoken,  shall  not  be  heard 
to  speak  when  he  ought  to  be  silent  It  is 
not  necessary  that  the  duty  to  speak  in  such 
case  should  arise  out  of  any  agreement,  or 
rest  upon  any  legal  obligation  in  the  ordi- 
nary sense.  It  arises  whenever  the  princi- 
ples of  natural  Justice  require  the  disclo- 
sure. It  may  be  stated  as  a  general  rule 
that,  if  a  person  having  a  right,  and  seeing 
another  person  about  to  commit,  or  in  the 
course  of  committing,  an  act  Infringing  up- 
on that  rignt,  stands  by  in  such  a  manner 
as  really  to  Induce  the  person  committing 
the  act,  and  who  might  otherwise  have  ab- 
stained from  it,  to  believe  that  he  consents 
to  its  being  committed,  he  cannot  after- 
wards be  heard  to  complain  of  the  act 
This,  it  has  been  said,  is  the  proper  sense 
of  the  term  'acquiescence,'  which  in  that 
sense  may  be  defined  as  'quiescence*  under 
such  circumstances  as  that  assent  may  be 
reasonably  Inferred  from,  and  is  no  more 
than  an  instance  of  the  law  of  estoppel  by 
words  or  conduct  Thus,  it  has  been  held 
that,  if  the  owner  of  the  goods  stands  by 
and  voluntarily  allows  another  to  treat  them 
as  his  own,  by  which  means  a  third  person 
is  induced  to  purchase  them  bona  fide,  the 
former  cannot  recover  them  from  the  pur- 
chaser." After  the  plaintiff  placed  his  mort- 
gage on  record,  he  did  not  owe  any  fur- 
ther duty  to  persons  having  dealings  con- 
cerning the  horse,  other  than  not  to  mis- 
lead them  by  his  conduct  He  did  not  owe 
them  the  duty  of  giving  them  that  informa- 
tion which  the  record  of  the  mortgage  dis- 
closed, and  the  testimony  does  not  show 
that  he  failed,  in  any  other  duty. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(77  S.  C.  393) 

KAYUm  et  aL  r.  HILLER. 

(Supreme  Court  of  South  Carolina.     July  17, 
1907.) 

JuDOMXiVT  —  Collates  AL   Attack— Pkestjvp- 
TiON— Service  of  Process. 

Where  a  minor  vrn»  living  with  the  execu- 
tor of  the  mother's  estate,  service  of  summons 
on  such  minor  in  action  by  the  executor  with- 


out proof  of  service  on  the  parent,  or  without 
any  showing  in  the  proof  of  service  as  to  all- 
sence  of  the  father  from  the  state,  raises  a  pre- 
sumption of  jurisdiction  of  the  minor  which  can- 
not oe  brought  in  question  collaterally. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  80,  Judgment,  |§  933,  836.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Memminger,  Judge. 

Action  by  Felicita  Rosetta  Kaylor  and  oth- 
ers against  Louis  Paul  Hiller.  Judgment  for 
defendant,  and  pl^ntilEs  appeaL    Affirmed. 

De  Pass  &  De  Pass  and  Bellinger  &  Welch, 
for  appellants.  W.  S.  Monteith  and  Lyles  A 
Macmahan,  for  respondent 

GARY,  A.  J.  This  is  an  action  to  recover 
the  possession  of  certain  lands  described  in 
the  complaint  Lewis  H.  Trevett  died  in 
1878,  leaving  a  will,  whereby  he  devised  his 
whole  estate  to  his  wife  during  the  term  of 
her  natural  life,  and  after  her  death  then  to 
be  divided  into  four  equal  parts,  one-fourth 
of  which  was  settled  in  trust  upon  each  of 
his  granddaughters,  Felicita  Embleton  and 
Josephine  Embleton.  After  Trevett's  death 
an  action  was  instituted  by  Louis  Paul  Hiller, 
the  executor  of  the  will,  seeking  to  marsball 
the  assets  and  to  sell  the  real  estate  to  pay 
debts,  alleging  that  the  estate  was  insolvent 
To  this  action  both  Felicita  and  Josephine 
Embleton  were  made  parties.  They  were 
then  minors  under  14  years  of  age.  Their 
mother  was  dead,  but  there  was  testimony 
that  their  father  then  lived  in  the  city  of 
Columbia.  The  return  of  service  on  the  sum- 
mons was  as  follows: 

"Personally  came  John  McCabe,  who,  be- 
ing duly  sworn,  sayeth  on  oath  that  he  serv- 
ed Louis  H.  Embleton,  George  W.  Embleton, 
Felicita  Rosetta  Embleton  and  Josephine  Em- 
bleton, Martha  Hiller  and  Mary  Trevett  each 
with  copies  of  this  summons  personally,  and 
left  the  same  with  them. 

"John  McCabe. 
''Sworn  to  and  subscribed  before  me,  July 
10,  1878. 

"[L.  S.]  W.  S.  Monteith. 

••Notary  Public" 

On  the  6th  of  July,  1878,  a  petition  was  fil- 
ed for  the  appointment  of  a  guardian  ad  litem 
for  said  infants,  in  which  it  was  stated  that 
they  had  no  general  or  testamentary  guard- 
ian, and  that  they  resided  with  L.  P.  Hiller, 
the  plaintiff  in  that  action.  The  present  ac- 
tion was  commenced  in  May,  1904,  26  years 
after  the  land  described  in  the  complaint  was 
sold  by  order  of  the  court 

After  quoting  authorities  in  support  of  his 
ruling,  his  honor,  the  presiding  judge,  thus 
stated  his  reasons  for  directing  the  jury  to 
render  a  verdict  in  favor  of  the  defendant: 
"This  is  not  a  direct  action  to  try  to  set  aside 
the  decree  on  the  ground  of  fraud  or  irregu- 
larity in  the  decree,  but  it  is  for  the  posses- 
sion of  real  estate  in  which  these  parties 
seek  to  establish  title  to  real  estate  as  not 
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being  boand  t^  this  decree,  as  not  haying 
bound  the  parties  to  the  action  by  reason  of 
alleged  irregularity,  appearing  on  the  face  of 
the  record.  Now,  in  this  case  it  appears  in 
the  record  that  the  seryice  was  complete; 
that  is,  complete  and  proper  service,  such  as 
l8  recognized  by  the  court  as  proper  service, 
was  made  The  only  question  upon  which 
that  service  is  sought  to  to  be  shown  to  be  im- 
proper is  that  the  absence 'from  the  state  of 
South  Carolina  of  the  father  does  not  affirm- 
atively appear  on  the  record.  The  record  is 
silent  on  the  point  whether  the  father  was  in 
the  state  or  not.  As  a  complete  service  is 
shown  in  the  absence  of  the  father  from  the 
state,  and  the  record  being  silent  upon  the 
point  whether  he  was  absent  or  not,  and  the 
other  facts  stated  throughout  the  record  tend- 
ing to  show  that  the  father  must  have  been 
absent  from  the  state,  I  think  the  law  will 
come  in  and  presume  that  the  father  was  ab- 
sent from  the  state,  and  that  the  service' was 
complete.  It  seems  to  me  from  these  circum- 
stances and  the  record  before  me  that  com- 
plete service  on  these  minors  is  shown,  that 
they  were  proper  parties  to  the  action,  that 
they  were  represented  before  the  court,  that 
the  case  was  carried  through  the  usual  course 
before  the  master,  who  reported  upon  it,  and 
a  decree  rendered,  and  they  axe  barred  from 
recovery  in  this  action;  therefore,  there  is 
nothing  to  submit  to  the  jury.  The  foreman 
will  come  forward  and  write  the  verdict,  *We 
find  for  the  defendant  the  land  in  dispute.' " 

The  record  shows  that  a  copy  of  the  sum- 
mons was  served  upon  each  of  the  said  in- 
fants; that  they  had  no  general  or  testa- 
mentary guardians,  and  resided  with  L.  P. 
Hiller ;  and  that  he  was  the  plaintiff  in  that 
action.  As  he  was  the  plaintiff,  and  the  in- 
fants resided  with  him,  it  was  not  necessary 
to  serve  a  copy  of  the  summons  on  him.  Ken- 
nedy  v.  Williams,  59  S.  C.  378,  38  S.  B.  8.  If 
it  appeared  from  the  record  that  the  infants 
did  not  have  a  father  or  mother,  or  that  nei- 
ther was  in  the  state,  there  would  have  been 
a  complete  compliance  with  the  requirements 
of  the  section  of  the  Code  regulating  the 
mode  of  service  on  infants  as  it  stood  in  1878, 
which  is  identical  with  section  155,  subd.  2, 
of  the  present  Code  of  1902,  which  is  as  fol- 
lows: *'If  against  a  minor  under  the  age  of 
fourteen  years,  to  such  minor  personally,  and 
also  to  his  father,  mother  or  guardian,  or  if 
there  be  none  within  the  state,  then  to  any 
person  having  the  care  and  control  of  such 
minor,  or  with  whom  he  shall  reside,  or  in 
whose  service  he  shall  be  employed."  But  in 
this  case  the  record  is  silent  as  to  the  alleged 
jurisdictional  defect  upon  which  the  appel- 
lants rely. 

In  Ex  parte  Gray,  48  S.  C.  666,  569,  26  S. 
B.  786,  the  court  says:  "All  presumptions 
must  be  indulged  in  favor  of  the  jurisdiction 
of  a  court  of  general  jurisdiction.  To  avoid 
such  a  judgment  for  want  of  jurisdiction,  the 
Jurisdictional  defects  must  appear  afflrma- 
tiTely  on  the  record."   The  rule  is  thus  stated 


In  1  Greenleaf  on  Bv.  1 19.  •XJondusive  pre- 
sumptions are  also  made  in  favor  of  judicial 
proceedings.  Thus,  the  records  of  a  court  of 
justice  are  presxuned  to  have  been  correctly 
made,  a  party  to  the  record  is  presumed  to 
have  been  interested  in  the  suit,  and  after 
verdict  it  will  be  presumed  that  those  facts, 
without  proof  of  which  the  verdict  could  not 
have  been  found,  were  proved,  though  they 
are  not  expressly  and  distinctly  alleged  in 
the  record,  provided  it  contains  terms  suffi- 
ciently general  to  comprehaid  them  in  fair 
and  reasonable  intendment"  In  the  case  of 
Clemson  College  v.  Pickens.  42  S.  C.  511,  518, 

20  S.  E.  401,  404.  Mr.  Chief  Justice  Mclver 
says:  "^he  practical  inquiry  Is  whether 
the  record  as  set  forth  in  the  'case*  shows 
on  its  face  that  the  court  did  not  acquire  Ju- 
risdiction of  the  person  of  defendant,  and  not 
whether  such  record  is  defective  in  showing 
that  all  of  the  steps  necessary  to  acquire  ju- 
risdiction had  been  taken."  The  court,  in  the 
case  of  Galpin  v.  Page,  18  Wall.  (U.  S.)  850, 

21  L.  Bd.  959,  says:  'The  presumptions  which 
the  law  requires  in  support  of  the  judgment 
of  superior  courts  of  general  jurisdiction  only 
arise  with  respect  to  jurisdictional  facts,  con- 
cerning which  the  record  is  silent.  Presump- 
tions are  only  indulged  to  supply  the  absence 
of  evidence  respecting  the  facts  presumed." 
The  following  language  is  used  in  the  case  of 
Hahn  v.  Kelly,  34  Cal.  391,  94  Am.  Dec.  742: 
"Undoubtedly,  If  the  record  was  silent  as  to 
what  was  done  in  respect  to  some  material 
matter,  we  will  presume  that  what  ought  to 
have  been  done  was  done.  If  there  is  no 
proof  of  what  was  done  In  obtaining  service 
in  the  record,  we  will  presume  that  legal  serv- 
ice was  in  fact  made."  The  foregoing  lan- 
guage from  the  last  two  cases  was  quoted 
with  approval  in  the  case  of  Rice  v.  Bamberg, 
59  S.  C.  498,  38  S.  B.  209. 

The  presumption  is  that  those  facts  existed, 
without  which  the  court  could  not  have  ren- 
dered judgment  Therefore  the  jurisdictional 
defect  relied  upon  by  the  appellants,  to  wit, 
that  it  does  not  appear  upon  the  face  of  the 
record  that  the  father  was  absent  from  the 
state,  cannot  be  sustained.  When  it  does  not 
so  appear,  it  cannot  be  brought  in  question 
collaterally,  but  the  party  relying  upon  the 
defect  must  have  recourse  to  a  direct  proceed- 
ing. Sanders  t.  Price,  56  S.  C  1,  33  S.  B. 
731. 

It  is  the  judgment  of  this  court  that  tfre 
judgment  of  the  circuit  court  be  affirmed 


(77  S.  C.  870) 
MARTIN  V.  SOUTHERN  RY,  CO. 

(Supreme  Court  of  South  Carolina.     July  13. 
1907.) 

1.  Cabbiebs— Injubt   to   Passenoebs— Wan- 
tonness. 

In  an  action  for  injuries  to  a  passenger, 
where  the  evidence  showed  that  the  conductor 
promised  a  young  girl  that  he  Would  assist  hei 
when  her  station  was  called,  that  at  her  statioo 
her  father  asked  the  conductor  if  any  passen* 
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gen  were  aboard  for  tbat  station,  and  that  he 
said  he  did  not  know,  and  tbat  the  train  was 
not  stopped  at  the  usual  stopping  place  and  pas- 
sengers were  not  instructed  to  ^et  out,  it  is  suf- 
ficient to  carry  the  case  to  the  jury  on  the  ques- 
tion of  wantonness. 
2.  Same— Conduct  or  Tbain— Statiows. 

A  railroad  is  bound  to  stop  its  train  at  the 
nsual  stopping  place  and  for  sufficient  time; 
but,  if  there  were  other  circumstances  requiring 
extra  care,  then  the  carrier  was  bound  to  ^ive 
such  extra  care  to  a  passenger,  and  if  it  failed 
to  do  that,  and  some  volunteer  attempted  to  aid 
the  passenger  in  her  efforts  to  alight,  and,  while 
exercising  ordinary  prudence  in  so  attempting 
with  the  aid  of  such  volunteer,  the  passenger 
was  injured,  yet  if  the  negligence  of  the  car- 
rier in  failing  to  stop  its  train  at  the  proper 
place,  or  for  a  sufficient  time,  or  to  render  as- 
sistance, was  the  cause  of  plaintiff's  injury,  then 
the  carrier  would  be  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  9,  Carriers,  S§  1224,  1228.  1232.] 

8.  Same— Evidence— Questions  fob  Jubt. 

Where  a  carrier  fails  to  stop  its  train  at 
the  usual  stopping  place  for  passengers,  it 
should  suppose  that  a  passenger  would  attempt 
to  alight  from  the  moving  train  if  he  could  do 
BO  prudently ;  and.  when  a  stranger  assists  the 
passenger  in  so  domg  and  the  latter  is  injured, 
It  is  for  the  jury  to  determine  whether  the  neg- 
ligence of  the  company  or  that  of  the  assisting 
person  was  the  proximate  cause  of  the  result- 
ing injury. 
4.  Same— Neolioencb. 

Failure  to  stop  a  passenger  train  at  the 
nsual  place  for  letting  off  passengers  is  prima 
fade  negligence. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  Coipity;  Klugh,  Judge. 

Action  by  Elizabeth  B.  Martin,  by  guard- 
ian, against  the  Southern  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals 
Affirmed. 

J.  E.  McDonald,  for  appellant  Buchanan 
&  Hanahan,  for  respondent 

POPE,  C.  J.  Elizabeth  B.  Martin,  by  her 
guardian  ad  litem,  Milo  B.  Martin,  brought 
this  action  to  recover  damages  of  the  defend- 
ant railway  company  for  persona!  injuries  al- 
leged to  have  been  caused  by  the  negligent, 
reckless,  and  wanton  conduct  of  the  defend- 
ant in  falling  to  stop  its  train  at  the  usual 
stopping  place  at  Dawkins,  a  station  in  Fair- 
field county,  and  put  her  off.  The  facts  are 
as  follows:  On  December  2,  1904,  plaintiff, 
a  girl  of  13  years  of  age,  being  in  Spartan- 
burg attending  school  and  wishing  to  go  home 
for  the  holidays,  purchased  a  ticket  for  Daw- 
kiils,  her  home,  and  boarded  defendant's 
train.  As  the  conductor  was  taking  her  ticket 
she  requested  him  to  help  her  off  at  her  des- 
tination. He  instructed  her  to  keep  her  seat 
until  the  station  was  called,  and  promised 
then  to  see  her  off.  When  the  train  reached 
Dawkins  it  went  Into  a  side  track  to  allow 
the  up  train  to  pass.  It  then  came  back  on 
the  main  line,  and,  according  to  plaintiff's 
testimony,  stopped  some  distance  above  the 
regular  stopping  place.  Here  one  or  two 
pftc^sengers  alighted,  and  as  many  got  on. 
Plaintiff,  thinking  the  train  would  stop  at  the 
regular  place,  kept  her  seat  Her  father,  who 
was  at  the  station  to  meet  her,  asked  the 


conductor  if  there  were  any  passengers  for 
that  place,  and  on  being  motioned  to  the  car 
nearby  which  the  conductor  was  standing  he 
boarded  it  On  failing  to  find  his  daughter,, 
according  to  his  testimony,  he  again  asked 
the  conductor  if  there  were  any  passengers 
for  Dawkins,  and  he  responded  that  he  did 
not  know.  Soon  after  the  train  began  to 
move  away,  and  plaintiff,  who  was  in  an  ex- 
tra car  behind  the  one  her  father  had  Al- 
tered, seeing  her  father  and  recognizing  that 
the  train  was  not  going  to  stop  again,  jumped 
or  was  pushed  off  and  injured.  The  defend- 
ant denied  that  it  was  negligent,  and  for  a 
defense  alleged  contributory  negligence  on 
the  part  of  the  plaintiff.  The  case  was  tried 
at  the  March,  1906,  term  of  court  for  Fair- 
field county,  and  resulted  in  a  verdict  of  $1,- 
000  for  the  plaintiff.  Judge  J.  C.  Klugh, 
the  presiding  judge,  having  refused  a  motion 
for  a  new  trial,  the  defendant  appealed. 

L  The  first  exception  alleges  error  on  the 
part  of  the  circuit  judge  in  refusing  to  charge 
the  jury  that  there  was  no  evidaice  In  the 
case  tending  to  show  wantonness,  willfulness, 
or  recklessness  on  the  part  of  the  defendant 
Could  such  a  charge  have  been  made?  The 
testimony  was  uncontradicted  that  the  plain- 
tiff asked  the  conductor  to  help  her  to  alight 
from  the  train  at  Dawkins.  He  admitted 
himself  that  he  told  her  to  keep  her  seat  un- 
til the  station  was  called  and  he  would  then 
help  her  off  as  best  he  could;  that  he  was 
approached  by  plaintiff's  father  and  asked 
as  to  passengers  for  Dawkins.  The  over- 
whelming weight  of  the  testimony  was  that 
the  train  stopped  from  80  to  90  yards  from 
the  regular  stopping  place.  From  these  facts 
the  jury  might  infer  that  there  was  such  a 
disregard  of  plaintiff's  rights  as  to  amount 
to  recklessness;  that  the  conductor's  mind 
adverted  to  his  duty,  and  he  failed  to  per- 
form it  It  is  possible  that  the  crowded  state 
of  the  train  might  have  led  him  to  forget 
for  the  time  his  promise  to  the  plaintiff,  a 
matter  as  regards  which  he  did  not  testify, 
but  we  are  pnable  to  think  it  at  all  probable 
that  he  could  honestly  have  failed  of  his  duty- 
after  being  questioned  repeatedly  concern- 
ing it.  The  question  was  properly  submitted 
to  the  jury. 

2.  The  circuit  judge  charged  the  jury  an 
follows:  "The  defendant  was  bound,  not  only 
to  stop  its  train  at  the  usual  place,  and  for 
sufficient  time,  but  if  there  were  other  cir- 
cumstances which  required  extra  care,  even 
beyond  that,  on  the  part  of  the  defendant 
then  the  defendant  was  bound  to  give  such 
extra  care  to  the  plaintiff,  and,  if  the  defend- 
ant failed  to  do  that  and  some  volunteer,  at- 
tempting not  to  perform  the  duties  of  the  de- 
fendant, but  attempting  to  aid  the  plaintiff 
in  her  efforts  to  alight  from  the  train,  and 
in  that  way,  the  plaintiff,  while  exercising 
the  prudence  that  the  circumstances  required 
of  her,  and  that  a  person  of  her  situation,  ^^f 
her  condition,  would  ordinarily  exercise,  was 
attempting  to  alight  from  the  train,  if  you  find 
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that  some  person,  whether  It  was  a  stranger 
or  passenger,  or  who,  was  attempting  to  aid 
her  in  her  own  efforts  to  do  what,  under  the 
eircumstances  bt  the  situation*  she  thought 
was  proper  and  prudent  for  her  to  do,  then, 
although  that  conduct  on  the  part  of  the 
stranger  along  with  the  conduct  of  the  plain- 
tiff herself  may  have  led  to  her  getting  off 
the  train  and  suffering  injury,  yet  if  the  neg- 
ligence of  the  defendant  brought  about  that 
.state  of  things,  and  if  the  negligence  of  the 
defendant  in  falling  to  stop  its  train  at  the 
proper  place,  or  for  a  sufficient  time,  and  in 
failing  to  r&Qder  any  extra  assistance,  if  it 
was  required  by  the  circumstances  of  the 
case,  if  that  was  still  the  direct  and  proxi- 
mate cause  of  the  plaintiff's  injury,  then  the 
defendant  would  still  be  liable,  notwith- 
standing the  fact  that  some  other  person  may 
hare  also  intervened  and  aided  the  plaintiff 
In  her  efforts  to  get  off  of  the  train."  Defend- 
ant objected  to  this  charge,  on  the  ground 
that  it  in  tfect  Instructed  the  Jury  that  the 
act  of  a  third  person  in  putting  plaintiff  off 
of  the  train  could  not  be  the  proximate  cause 
of  her  injuries  if  defendant  failed  to  stop  its 
train  at  the  usual  place,  and  for  a  sufficient 
time,  or  did  not  render  the  assistance  re- 
quired, and  that  by  such  charge  his  honor 
made  the  standard  of  pleLintiff*s  negligence,  or 
contributory  negligence,  to  depend  entirely 
upon  *Vhat  under  the  circumstances  of  the 
situation  she  thought  was  proper  and  prudent 
for  her  to  do,"  instead  of  the  standard  pre- 
scribed by  law.  Reference  to  the  charge  will 
clearly  show  that  the  last  objection  cannot 
be  sustained.  The  circuit  Judge  was  very 
thorough  in  his  charge  as  to  contributory  neg- 
ligence. He  charged  that  the  law  requires  of 
every  person  ordinary  care,  the  care  that  a 
person  of  ordinary  prudence  under  the  cir- 
cumstances would  exercise;  that  the  law 
does  not  hold  a  person  of  immature  years  to 
the  same  rule  of  measurement  that  it  does  a 
mature  person;  that  if  a  child  is  a  mere  in- 
fant that  it  is  not  capable  of  negligence,  but 
if  it  is  advanced  in  years  and  developed  in 
intelligence  to  such  an  extent  that  it  is  capa- 
ble of  exercising  some  degree  of  care,  then 
the  law  requires  of  such  child  the  exercise 
of  such  a  degree  of  care  as  a  child  of  ordi- 
nary intelligence,  ordinary  development  of 
a  similar  age,  would  naturally  or  usually  ex- 
ercise; that  in  this  case,  if  the  Jury  find  that 
the  plaintiff  was  a  child  of  immature  years, 
and  that  for  a  child  of  that  degree  of  develop- 
ment she  exercised  the  ordinary  care  that 
a  child  of  such  age  would  exercise,  then  the 
negligence  could  not  be  imputed  to  her  under 
the  circumstances;  that  if  she  did  not  exer- 
cise such  care,  then  she  could  not  recover. 
This  was  the  tenor  of  the  Judge's  entire 
charge.  That  the  propositions  of  law  laid 
down  by  him  are  correct  is  too  evident  to  re- 
quire citation  of  authority. 

3.  The  other  question  Is  fraught  with  more 
difllculty.  It  is  well  settled  that  before  re- 
covery can  be  had  for  negligence  it  must  be 


shown  that  the  injury  was  the  proximate  re- 
sult of  that  negligence.  If  there  be  an  inter- 
vening cause,  and  the  prior  cause  do  nothing 
more  than  give  rise  to  the  circumstances  un- 
der which  the  injury  occurs,  then  such  prior 
cause  cannot  be  said  to  be  the  proximate 
cause.  There  may  be,  however,  a  succession  of 
causes,  and  the  first  be  the  proximate  cause. 
Cooper  V.  Richland  Co.,  76  S.  C.  202,  56  S.  B. 
958;  Mayrant  v.  City  of  Columbia,  57  S.  E. 
857.  The  above  charge  sought  to  convey  to 
,  the  Jury  that  if  a  third  person  aided  the  plain- 
tiff in  doing  what  under  the  circumstances 
she  would  have  done  without  such  aid,  then 
his  act  could  not  be  the  proximate  cause  of 
her  injury.  It  was  perfectly  natural  for  the 
defendant  to  suppose  that  if  it  failed  to  stop 
its  train  at  the  usual  place  at  Dawkins  that 
plaintiff,  if  she  thought  she  could  prudently 
do  so,  would  endeavor  to  get  off.  If  she  were 
injured  in  getting  off,  provided  she  exercised 
ordinary  care,  then  the  failure  to  stop  would 
be  the  proximate  cause  of  her  injury.  Now, 
if  a  third  person  helps  her  to  do  what  she  in- 
tended doing  on  account  of  the  negligence  of 
the  defendant,  it  seems  perfectly  clear  that 
the  act  of  such  third  person  was  not  necessa- 
rily the  proximate  cause,  but  merely  an  aid  in 
carrying  out  the  result  which  would  inevita- 
bly have  followed  from  her  own  independent 
act.  The  distinction  between  this  case  and  the 
cases  cited  by  the  appellant  is  that  there  is 
evidence  from  which  the  jury  might  infer 
the  plaintiff  was  about  to  alight  without  re- 
spect to  the  interference  of  the  third  person, 
while  In  those  cases  the  result  took  place 
merely  from  a  condition  brought  about  by  the 
third  persons,  without  whom  It  would  not 
have  happened.  Take,  for  Instance,  the  case 
nf  Snyder  v.  Railway  (Colo.  Sup.)  85  Pac.  686, 
where  the  conductor  on  a  crowded  train  push- 
ed a  passenger  against  another,  who  pushed 
him  off  of  the  train.  There  no  Injury  would 
have  resulted  had  it  not  been  for  the  act  of 
the  passenger.  If  the  plaintiff  had  no  inten- 
tion '  of  alighting  from  the  train,  but  was 
pushed  off  by  a  third  party,  there  would 
be  room  to  assign  the  act  of  such  third  party, 
and  not  the  negligence  of  the  defendant,  as 
the  proximate  cause.  But,  inasmuch  as  in 
this  case  there  is  evidence  from  which  the 
Jury  might  infer  the  defendant  was  negligent, 
and  that  the  plaintiff  could  have  undertaken 
to  alight  from  the  moving  train  in  the  exer- 
cise of  ordinary  prudence,  and  would  have 
done  so  of  her  own  volition,  the  fact  that  an 
outsider  aided  and  accelerated  her  act  of 
alighting  would  not  be  sufficient  to  take  from 
the  Jury  the  consideration  of  what  was  the 
proximate  cause.  In  this  view  of  the  case  we 
think  the  circuit  judge  was  correct,  and  prop- 
erly submitted  it  to  the  Jury  to  say  whether 
the  defendant's  act  was  the  proximate  cause 
of  the  injury. 

The  consideration  of  these  questions  dis- 
poses of  the  motion  for  a  new  trial  which  was 
made  upon  the  grounds:   (1)  That  there  was 
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DO  evidence  of  wantonness  or  recklessness; 
(2)  that  the  injuries  were  caused  by  the  act 
of  a  third  person.  There  being  evidence  on 
both  of  these  issues,  this  court  cannot  inter- 
fere. Miller  V.  Railway,  69  S.  C.  116.  48  & 
E..89;  Wilson  t.  Assurance  Co.,  51  S.  O.  549, 
29  S.  B.  245,  64  Am.  St.  Rep.  700. 

4.  The  fifth  exception  alleges  error  on  the 
part  of  the  circuit  court  in  charging  that  it  Is 
prima  facie  negligence  on  the  part  of  a  car- 
rier to  fall  to  stop  its  cars  at  the  usual  stop- 
ping place.  It  is  the  duty  of  railroads  to  stop 
their  trains  at  their  stations.  Civ.  Code  1902, 
S  2134;  Cooper  v.  Railway,  61  S.  C.  345,  39 
S.  E.  543.  It  has  been  held  in  a  number  of 
cases  that  failure  to  give  the  signals  at  cross- 
ings as  required  by  statute  is  negligence  per 
se.  Bowen  v.  Railway,  58  S.  C.  223,  36  S.  B. 
590;  Smith  v.  Railway,  53  S.  C.  121,  30  & 
E.  697.  We  are  unable  to  see  that  this  stat- 
ute is  more  mandatory  than  the  one  now  un- 
der consideration,  or  that  one  duty  is  superior 
to  the  other.  Hence  the  only  logical  and  con- 
sistent view  is  that  it  is  negligence  per  se  for 
defendant  to  fail  to  stop  Its  rain  at  its  sta- 
tion. What  is  stopping  at  a  station  is  a  ques- 
tion which  must  be  left  to  the  jury.  Cooper 
V.  Railway,  supra.  Likewise  what  would  con- 
stitute the  usual  stopping  place  must  be  a 
question  for  that  body.  It  may  Include  a 
greater  or  a  less  distance,  .according  to  the 
circumstances.  The  stopping  place  is  the  sta- 
tion, and  If  the  Jury  find  that  the  carrier 
did  not  stop  at  the  station  then  prima  facie 
it  Is  negligent    This  contention  is  overruled. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(77  S.  C.  878) 

SMITH  V.  WESTERN  UNION  TELEGRAPH 
CO. 

(Supreme  Court  of  South  Carolina.     July  18, 
1907.) 

1.  Telegbaphs— Delay  in  Dklivkbt— Notice 
OF  Claim. 

Where  a  telegraph  blank  stipulates  that  a 
daim  shall  be  presented  in  writing  within  60 
days,  suit  within  that  time  for  negligence  in  de- 
livery of  message  is  a  sufficient  presentation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Telegraphs  and  Telephones,  $  42.] 

2.  Appeal^-Conflictino  Evidence. 

Where  the  evidence  was  conflicting  as  to 
the  efforts  of  a  messenger  boy  to  find  the  ad- 
dressee of  a  telegram,  a  judgment  finding  neg- 
ligence will  not  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  3935-^3937.] 

3.  TELEQBAPH&— Delay  in  Deliveet. 

Where  a  telegram,  delayed  in  delivery,  an- 
nounced a  death,  and  reauested  an  answer  as 
to  whether  addressee  eo'uld  come,  he  has  a  cause 
of  action,  there  being  nothing  to  show  that  he 
could  not  have  gone  to  the  funeral. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  I  33.] 

4.  Same. 

A  telegraph  company  is  not  liable  for  de- 
lay in  delivering  telegram  received  after  closing 
hours,  if  the  office  hours  are  reasonable,  and 
the  message  so  received  may  be  transmitted  with- 


in a  reasonable  time  after  the  office  la  open  next 
day. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  |  33.] 

5.  Tbial  —  iNSTBUcnoNB  —  Reqttbst— Neces- 

BITY. 

Where,  in  an  action  against  a  telegraph 
company  for  negligence  and  wantonness  in  the 
transmission  of  the  telegram,  evidence  is  receiv- 
ed as  to  the  wealth  of  the  compfmy,  it  is  not 
reversible  error,  where  a  nonsuit  is  granted  as 
to  the  cause  of  action  for  wantonnees,  to  fail 
to  instruct  not  to  consider  such  evidence  on  the 
cause  of  action  for  negligence,  in  the  absence 
of  a  request  therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4a,  Trial,  |  628.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County ;  Hydrick,  Judge. 

Action  by  C.  L.  Smith  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Geo.  H.  Feaions  and  Nelson  &  Nelson,  for 
appellant  Clark  ft  Von  Fresckow,  for  re- 
spondent 


WOODS,  J.  The  plaintiff  recovered  judg- 
ment for  mental  anguish,  alleged  to  have 
been  produced  by  the  negligent  delay  of  the 
defendant  in  delivering  the  following  tele- 
gram, sent  by  plaintiff's  father,  concerning 
the  death  and  burial  of  his  brother:  "Aper, 
S.  C,  Oct  4.  O.  L.  Smith,  Camden,  S.  G. 
Anderson  dead;  be  buried  here  tomorrow; 
answer  If  you  can.  Rufus  Smith.*'  The  is- 
sue of  punitive  damages  was  eliminated  by 
an  order  of  nonsuit,  from  which  the  plaintiff 
has  not  appealed. 

1.  The  main  contention  of  the  defendant 
Is  that  a  nonsuit  should  have  been  ordered, 
as  to  the  whole  case,  on  several  grounds  sub- 
mitted to  the  circuit  Judge.  The  first  was 
the  failure  of  the  plaintiff  to  show  that  any 
claim  for  damages  was  presented  in  writ- 
ing within  60  days  after  the  filing  of  the 
message.  This  point  might  be  dismissed 
with  the  remark  that  the  stipulation  relied 
on  does  not  appear  on  the  telegram  as  print- 
ed in  the  record.  But  as  the  remarks  of  the 
circuit  judge,  in  considering  the  motion,  show 
that  it  was  before  the  court,  we  will  not  re- 
fuse to  pass  on  it  The  suit  was  brought 
within  60  days  after  the  alleged  breach  of 
duty  and  consequent  damage  to  the  plaintiff, 
and  the  question  is  whether  this  was  a  suflS- 
clent  compliance  with  the  requirement  that 
the  claim  should  be  presented  within  60 
days.  While  the  requirement  that  the  claim 
for  damages  shall  be  presented  within  60 
days  has  been  held  valid,  because  essentia] 
to  the  proper  Investigation  of  claims,  noth- 
ing should  be  added  to  the  meaning  of  the 
language  which  the  company  has  itself  em- 
ployed In  Imposing  the  condition.  The  gen- 
eral rule  is  that  the  liability  attaches  by 
operation  of  law  as  soon  as  damage  to  the 
plaintiff  results  from  the  negligence  of  the 
defendant,  and  there  is  nothing  in  the  stli^a- 
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lation  to  the  contrary.  The  stipulation  is, 
if  the  person  injured  falls  to  make  claim 
onder  the  liablli^  within  60  days,  the  lia- 
bility which  had  been  incurred  comes  to  an 
end  and  the  cause  of  action  is  gone.  But 
the  suit  is  a  -presentation  of  the  claim  in 
writing,  and  under  the  stipulation  preserves 
the  liability.  The  defendant's  counsel  re- 
lied on  the  case  of  Western  Union  Telegraph 
Company  y.  Yopst  (Ind.)  11 N.  E.  16,  in  which 
the  court  takes  his  view;  but  the  weight 
of  authority  supports  the  conclusion,  we  have 
reached.  Phillips  v.  Telegraph  Co.,  95  Tez. 
641,  60  8.  W.  63;  Telegraph  Co.  v.  Trum- 
bull, 27  N.  B.  313,  1  Ind.  App.  121;  Tele- 
graph Co.  T.  Mellon,  33  S.  W.  725,  96  Tenn. 
66;  Telegraph  Co.  v.  Henderson,  18  Am.  St 
Rep.  148,  89  Ala.  510,  7  South.  419;  Bryan 
V.  Telegraph  Co.,  45  8.  B.  938,  133  N.  C.  603; 
Shearman  and  Redfield  on  Negligence,  S  654; 
Thompson  on  Elec.  §  256. 

2.  The  defendant  relied  on  two  additional 
grounds  in  the  motion  for  nonsuit  (  "Be- 
cause there  is  no  evidence  which  shows  or 
tends  to  show,  any  damage,  actual  or  nomin- 
al, of  which  the  failure  to  deliver  the  tele- 
gram in  question  was  the  proximate  cause, 
which  would  entitle  the  plaintiff  to  recover 
under  the  mental  anguish  act;  *  *  *  be- 
cause the  testimony  does  not  show  any  neg- 
ligence on  the  part  of  the  defendant  in  its 
efforts  to  deliver  the  telegram."  The  mes- 
sage was  received  at  Camden  at  2 :47  p.  n}., 
and  delivered  the  next  day.  There  was  un- 
disputed evidence  of  great  diligence  on  the 
part  of  the  operator  to  locate'  the  plaintiff 
and  deliver  the  telegram.  The  negligence, 
if  any,  was  on  the  part  of  the  messenger 
boy.  The  plaintiff  was  living  with  Mrs. 
Joyner,  two  blocks  from  the  telegraph  of- 
fice; and  the  operator  in  the  afternoon  di- 
rected the  messenger  to  try  to  find  plaintiff 
there.  He  failed  to  go  to  the  Joyner  house, 
saying  he  could  not  find  it,  but  the  witness 
McCain  testified  that  he  told  him  where  it 
was.  The  messenger  denied  McCain's  state- 
ment, but  clearly  the  evidence  made  a  ques- 
tion of  fact  for  the  Jury  as  to  his  negligence. 
The  position  that  there  was  no  evidence  of 
actual  damage  to  the  plaintiff  was  equally 
untenabla 

3.  When  plaintiff  received  the  belated 
telegram,  he  replied :  ''Message  received  too 
late;  wife  sick;  will  come  to  see  you  as 
soon  as  she  is  better."  There  is  nothing  in 
this  message  to  indicate  that  plaintiff  would 
not  have  gone  to  the  funeral  of  his  brother, 
notwittistanding  his  wife's  illness,  had  he 
received  the  message  in  time;  and  he  tes- 
tified he  would  have  gone. 

4.  The  defendant  next  contends  the  cir- 
cuit judge  erred  in  not  charging  the  follow- 
ing request,  without  modification:  "If  the 
jury  find  the  defendant  used  due  diligence 
and  could  not  locate  the  plaintiff,  C.  L. 
Smith,  and  asked  the  sender  for  some  ad- 
dregs,  and  such  address  was  not  received 


until  after  closing  hour,  then  the  company 
was  under  no  duty  to-  deliver  the  message 
until  within  a  treasonable  time  after  the 
ox)ening  hour  the  next  day,  provided  such 
opening  and  closing  hours  were  reasonable. 
And  if  the  company  should,  under  such  state 
of  facts,  deliver  the  message  within  a  rea- 
sonable time  after  the  opening  hour  next 
morning,  then  the  Jury  should  find  for  the 
defendant"  After  reading  the  request  to 
the  Jury,  the  circuit  Judge  said :  "Now,  with 
regard  to  thfit  request,  I  charge  you  this, 
that  the  telegraph  company  has  the  right 
to  establish  reasonable  rules  for  the  conduct 
of  its  business,  has  the  right  to  establish 
reasonable  ofl^ce  hours,  and,  if  the  office 
hours  established  as  shown  by  the  testimony 
are  reasonable,  then  the  company  is  not 
bound  to  either  deliver,  send,  or  receive  a 
message  after  office  houriSI  unless,  by  a 
course  of  dealing,  by  a  custom,  it  has  so 
conducted  itself  as  to  have  waived  the  of- 
fice hours  which  it  established.  That  is  a 
question  of  fact  for  thd  Jury.  I  will  read 
it  to  you.  If  the  office  hours  established  for 
an  office  are  reasonable,  the  company  is  un- 
der no  duty  to  transmit  messages  except 
during  such  hours,  and  a  message  offered 
for  transmission,  after  the  close  of  such  of- 
fice, at  the  office  of  destination,  may  be 
transmitted  within  a  reasonable  time  after 
the  office  is  open  next  morning.  The  fail- 
ure of  the  agent  to  observe  the  office  hours 
when  habitual  may  be  shown  in  evidence 
as  indicating  that  no  rule  on  the  subject  pre- 
vails or  was  enforced ;  but  proof  merely  of 
the  occasional  transmission  or  delivery  will 
not  be  sufficient  to  establish  waiver  of  the 
regulation.  You  see,  an  occasional  viola- 
tion of  office  hours,  sending,  receiving,  or  de- 
livering messages  out  of  office  hours,  occa- 
sionally, would  not  be  sufficient  proof  to 
show  waiver  of  office  hours;  but  it  must 
be  habitual,  and  it  is  for  the  Jury  to  say 
whether  or  not  it  is  so  habitual  as  to  amount 
to  waiver  of  office  hours."  The  charge  was 
in  accord  with  the  opinion  expressed  in  Bon- 
ner V.  Tel^raph  Co.,  71  S.  C.  803,  51  S.  B. 
117,  and  Harrison  v.  Telegraph  Co.,  71  S. 
C.  386,  51  S.  B.  119. 

5.  The  defendant  charges  the  circuit  Judge 
erred  "in  not  instructing  the  Jury  that  they 
were  not  to  consider  the  testimony  introduc- 
ed, as  to  the  wealth  of  the  company,  in 
granting  a  nonsuit  as  to  the  cause  of  action 
based  upon  wiiiiul  tort,  the  error  being  that 
it  tended  to  mislead  the  Jury  and  to  lead 
them  to  believe  that  they  could,  on  account 
of  the  wealth  of  the  company.  Increase  their 
verdict  for  mere  negligence;  whereas,  such 
testimony  could  only  apply  to  the  cause  of 
action  based  on  willfulness  and  wantonness, 
and  the  Jury  should  not  have  been  so  in- 
structed." Testimony  was  received  as  to 
the  wealth  of  the  defendant,  which  defend- 
ant's counsel  concedes  was  competent,  be- 
fore  the  cause  of  action  resting  on  the  alio 
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gatlons  of  wlllfulnesB  and  wantonness  bad 
been  disposed  of  by  nonsuit  No  request 
having  been  made  for  an  instruction  that 
this  evidence  could  not  be  considered  under 
the  cause  of  action  for  negligence,  the  omis- 
sion of  the  court  to  give  Instruction  cannot 
avail  defendant  Jennings  y.  Manufactur- 
ing Co.,  72  S.  a  420,  62  S.  B.  113,  and  au- 
thorities cited. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(77  S.  C.  386) 

STATE  y.  JONES  et  aL 

(Supreme  Court  of  South  Carolina.    July  16, 
1907.) 

1.  DlSTUBBANCE  OF  PUBIJO  ASSEICBLAOB— RB- 

uoious  Worship— Evidence. 

Where  ther^was  evidence  tliat  a  congrega- 
tion was  brolcen  up  by  a  riot  about  40  feet  from 
the  church,  the  parties  engaged  therein  were 
guilty  of  disturbing  public  worship. 

[Ed.  Note.— For  cases  in  point,  see  Cfent  Dig. 
vol.  17,  Disturbance  of  Public  Assemblage,  H 

2.  Criminal  Law— Disturbing  Public  Wor- 
ship—Jurisdiction— Evidence. 

On  a  trial  for  disturbing  public  worship, 
the  fact  that  one  of  the  witnesses  was  struck 
by  a  planic  is  insufficient  to  show  that  weapons 
were  actually  used  so  as  to  malce  the  offense  be- 
yond the  jurisdiction  of  magistrate. 

3.  Same— Hearsay  Evidence. 

Declarations  by  a  participant  during  the 
progress  of  a  riot  are  not  hearsay. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  809.] 

4.  Disturbance  of  Public  Assemblage. 

Evidence  as  to  the  conduct  of  parties  ar- 
rested for  disturbing  religious  worship  by  a  ri- 
ot after  congregation  has  dispersed  is  competent 

5.  Same— Punishment— Excessive  Fine. 

Sentences  of  $30  and  $17.50  for  disturbing 
public  worship  are  not  excessive. 

Appeal  from  General  Sessions  Circuit 
Court  of  Anderson  County;    Watts,  Judge. 

Berry  Jones  and  others  were  convicted  of 
disturbing  religious  worship.  From  an  order 
modifying  the  Judgment  of  a  magistrate,  de- 
fendants appeal.     Affirmed. 

Martin  &  Earle,  for  appellants.  Julius  B. 
Boggs  and  E.  M.  Rucker,  Jr.,  for  the  State. 

WOODS,  J.  The  defendants  were  convict- 
ed before  a  magistrate  of  disturbing  a  reli- 
gious congregation.  The  sentence  of  the  mag- 
istrate was  as  follows:  "Berry  Jones,  Andrew 
Jones,  Adger  Davis,  $50  each  or  30  day& 
Cephas  Davis,  Jim  Jordan,  Tom  Mauldin, 
$25  each  or  30  days."  On  appeal  the  fines  of 
$50  and  $25  were  held  excessive  and  reduced 
to  $30  and "$17.50.  The  other  grounds  of  ap- 
peal were  overruled.  The  defendants,  Berry 
Jones,  Tom  Mauldin,  and  Jim  Jordan,  then 
appealed  to  this  court 

1.  There  is  no  ground  to  asis  for  reversal 
for  ItLCk  of  evidence  to  support  the  charge 


of  willful  disturbance  of  a  religious  congre- 
gation. There  was  evidence  of  a  congrega- 
tion engaged  in  worship  being  disturbed  and 
broken  up  by  a  riot,  about  40  feet  from  th4 
church,  in  which  each  of  the  appellants  were 
active  participants.  The  disturbance  was  a 
result  so  certain  to  follow  the  riot  that  it 
must  be  held  to  have  been  within  the  contem- 
plation and  intention  of  all  who  participated. 

2.  The  position  ig  taken  that  the  Judgment 
should  be  reversed,  because  "the  magistrate 
did  not  have  Jurisdiction  of  the  offense  here- 
in; it  not  being  affirmatively  shown  that  no 
weapons  were  actually  used  and  no  wounds 
inflicted."  The  part  taken  by  the  appellants 
was  detailed  at  length  by  the  witnesses, 
and  there  was  no  evidence  of  the  use  of  an 
instrument  by  any  of  them,  which  the  magis- 
trate and  circuit  court  as  a  matter  of  law 
must  -have  held  to  be  a  weapon.  One  of 
the  witnesses,  it  is  true,  testified  that  the  de- 
fendant Berry  Jones,  hit  him  three  times 
with  "/I  piece  of  plank."  The  Century  Dic- 
tionary gives  these  comprehensive  definitions 
of  the  word  "weapon":  "(1)  Any  instrument 
of  offense.  Anything  used,  or  designed  to  be 
used,  in  attacking  an  enemy,  as  a  sword,  a 
dagger,  a  club,  a  rifle,  or  a  cannon.  •  •  • 
Any  object,  particular,  or  instrumentality, 
that  may  be  of  service  in  a  contest  or  strug- 
gle, or  in  resisting  adverse  circumstances, 
whether  for  offense  or  defense.  Anything 
that  may  figuratively  be  classed  among  arms." 
A.  piece  of  plank  might  be  so  large  as  to  fall 
clearly  within  the  definition;  but  obviously 
it  might  be  so  small  as  to  be  useless  for 
attack  or  defense.  As  the  witness  said  noth- 
ing of  any  inconvenience  resulting  from  being 
bit  three  times  with  this  piece,  there  was 
good  reason  for  the  magistrate  and  circuit 
court  to  regard  it  not  a  weapon.  The  posi- 
tion taken — ^the  exception  that  the  use  of 
weapons  should  be  presumed  in  order  to 
make  out  the  greater  offense  and  oust  the  Ja- 
risdiction  of  the  magistrate— is  obviously 
without  support 

3.  Adger  Davis  was  one  of  the  defendants* 
and  we  are  at  a  loss  to  understand  on  what 
ground  his  remark  to  Moses  Chapman,  made 
while  the  riot  was  in  progress,  could  have 
been  excluded  as  hearsay. 

4.  The  position  that  testimony  as  to  the 
continuation  of  the  riotous  conduct  of  the  par- 
ties after  the  congregation  had  left  the 
church  should  have  been  excluded  cannot  be 
sustained.  Evidence  as  to  the  entire  disturb- 
ance was  competent  to  show  the  gravity  of 
the  crime. 

So  far  from  the  reduced  sentences  being 
excessive,  as  the  appellants  allege,  they  have 
reason  to  be  grateful  for  the  clemency  of  the 
circuit  Judge. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 
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(77  S.  C.  3W) 

DEAIPSET  ▼•  WESTERN  UNION  TELE- 
GRAPH CO. 

(Sapreme  Court  of  South  Carolina.     July  23, 
1907.) 

1.  Telsqbafhs— Delay  in  DsLiVEBf— Pijead- 
ino. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  telegram,  allegation 
that  "notwithstanding  the  defendant  had  ^vevy 
reason  to  know  the  message  was  important"  is 
sufficient  to  apprise  defendant  of  plaintifiTs  in- 
tention to  prove  notice  of  reasons  why  message 
was  important. 

2.  Same. 

Whether  one  subjected  to  damage  by  the 
negligence  of  a  telegraph  company  in  delivering 
a  message  used  all  reasonable  means  to  mini- 
mize his  mental  suffering  is  for  the  jury. 

3.  Same— NoTTCi  of  Damages. 

It  cannot  be  said,  as  a  matter  of  law,  that 
on  a  failure  of  a  telegraph  company  to  deliver 
a  telegram  "Will  be  to  Perry  on  morning  train ; 
meet  me  there^—resulting  exposure  and  sickness 
could  not  liave  been  anticipated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  H  64,  74.] 

4.  Triai>-EjBrob  in   Inbteuction— Cube  bt 

OniEB    iNSTEUCnON. 

An  instruction  that  punitive  damages  could 
be  awarded  for  failure  to  deliver  a  telegram  is 
not  reversible  error,  when  followed  by  an  in- 
struction that  it  could  only  be  given  on  proof 
of  willfulness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S§  703-705,  7ia] 

5.  Same— WirxFUTNEBS. 

Unexplained  delay  in  delivery  of  a  telegram 
for  nearly  17  hours  raises  the  question  of  will- 
fulness. 

6.  Trial— iNSTBUcnoNS. 

Where  the  judge  gave  a  charge  in  Eeneral 
and  comprehensive  terms  covering  the  Taw  of 
the  case,  and  no  requests  were  made  for  a  more 
definite  statement  thereof,  no  error  is  shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  62^] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;    Gage,  Judge. 

Action  by  A.  R.  Dempsey  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Jno.  R.  Bellinger,  for  appellant  J.  F. 
Carter,  for  respondent 

WOODS,  J.  A  statement  of  the  facts  al- 
leged in  the  complaint  is  necessary  to  an 
understanding  of  the  appeal.  December  28, 
1905,  was  the  day  appointed  for  the  mar- 
riage of  plaintiff  at  the  residence  of  Roland 
Williams  near  Wagner,  S.  C.  On  December 
27th,  while  on  his  way  from  his  home  at 
Midway  to  meet  the  appointment,  the  plain- 
tiff became  so  ill  that  he  was  obliged  to  stop 
over  at  Bamberg.  Having  then  missed  the 
only  train  which  would  have  taken  him  di- 
rect to  Wagner  by  the  hour  appointed,  he 
delivered  by  the  hand  of  his  agent,  G.  H. 
Smoalc,  to  the  defendant's  agent  at  Bam- 
berg, for  transmission,  this  message:  "Num- 
ber I  Rx.  Sent  by  G.  Received  by  W. 
v;heck  10,  paid.  Received  at  6:20  p.  m. 
Check  12-27,  1905.     Dated  Bamberg,  S.  C. 


To  Roland  Williams,  Wagner,  a  C.  Will  -be 
to  Perry  on  morning  train;  meet  me  there. 
A.  R.  Dempsey."  When  Smoak  banded  in 
the  message,  he  offered  to*  pay  any  extra 
charge  for  sending  the  message  to  the  home 
of  the  addressee;  but  the  agent  declined  the 
offer  and  agreed  to  deliver  the  message 
promptly.  The  purpose  of  the  telegram  was 
to  get  Roland  Williams  to  meet  plaintiff  at 
Perry's,  so  that  he  might  be  at  the  appoint- 
ed place  at  the  time  fixed  for  the  marriage. 
The  allegations  as  to  the  defendant's  notice 
of  the  importance  of  the  telegram,  the  fail- 
ure to  deliver,  and  the  damage  which  en- 
sued are  thus  made:  'That,  notwithstand- 
ing that  defendant  had  every  reason  to  know 
that  the  message  was  important,  defendant 
willfully,  wantonly,  recklessly,  and  negli- 
gently failed  to  deliver  said  message  as  di- 
rected and  as  agreed  upon,  it  not  being  de- 
livered until  the  following  day  about  11  or 
12  o'clock,  and  not  then  until  plaintiff's 
friend  called  for  It  That  defendant  had  on 
previous  occasions  delivered  messages  to  the 
home  of  the  said  Roland  Williams  without 
extra  diarges,  but  willfully,  wantonly,  reck- 
lessly, and  negligently  failed  to  deliver  this 
message  as  directed  and  as  agreed  upon, 
and  by  defendant's  willful,  wanton,  reckless, 
and  negligent  failure  to  deliver  said  mes- 
sage when  plaintiff  arrived  at  the  town  of 
Perry  on  the  morning  train  there  was  not 
one  there  to  meet  him,  and  after  waiting 
there  for  some  time  and  no  one  having 
come  for  him,  the  hour  having  arrived  when 
his  marriage  was  to  take  place,  he  endeavor- 
ed to  get  a  conv^ance,  but  after  trying  dili- 
gently he  failed  to  get  any  conveyance  what- 
ever, and  was  forced  to  go  afoot  in  the  rain, 
it  liaving  been  raining  hard  all  the  morning, 
and  plaintiff  was  unable  even  to  procure  an 
umbrella.  That  plaintiff  walked  a  mile  or 
more  before  he  succeeded  in  getting  a  li^rse 
and  buggy,  and  was  then  compelled  to  take 
an  open  buggy,  without  an  umbrella,  and 
drive  several  miles  exposed  to  the  hard  rain, 
not  being  able  to  reach  the  home  of  the 
young  lady  whom  he  was  to  marry  until 
long  after  the  hour  set  for  the  marriage. 
That  when  plaintiff  arrived  at  the  home  of 
the  young  lady  whom  he  was  to  marry  he 
was  wet  through  and  through,  was  cold, 
greatly  pained,  and  humiliated,  and  suffer- 
ed great  mental  anguish  on  account  of  not 
being  able  to  meet  the  lady  at  the  appointed 
hour,  and  on  account  of  his  appearance,  his 
clothes  being  wet  through  and  through. 
That  from  the  exposure  to  which  plaintiff 
was  subjected,  being  already  in  ill  health, 
he  was  caused  iteveral  weeks'  serious  Illness, 
was  confined  to  his  bed,  attended  by  a  phy- 
sician, and  came  very  near  losing  his  life, 
liaving  not  yet  fully  recovered  and  perhaps 
being  injured  for  life,  and  having  to  pay  a* 
heavy  doctor's  bill."  Damages  were  de- 
manded for  "mental  anguish  at  not  being 
able  to  meet  the  lady  whom  he  was  to  mar- 
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ry  at  the  appointed  hour,  the  serious  ill- 
ness which  he  has  suffered,  his  impaired 
health,  and  the  ^eayy  doctor's  bill  which  his 
illness  has  cost  him."  Plaintiff  recovered 
Judgment,  and  the  defendant  appeals.  Of 
the  defenses  set  up,  the  appeal  concerns  only 
the  general  denial  and  the  allegations  that 
plaintiff  could  have  avoided  mental  anguish 
and  the  exposure  resulting  in  sickness  by 
hiring  a  conveyance  at  Perry's. 

1.  Before  entering  on  the  trial,  defend- 
ant's counsel  made  a  motion  to  strilse  from 
the  complaint  all  allegations  relating  to  men- 
tal anguish,  on  the  ground  that  the  message 
failed  to  show  on  its  face  that  neglect  in  de- 
livering would  result  in  mental  anguish,  and 
the  complaint  contained  no  allegation  of  no- 
tice to  the  defendant  of  the  mission  of  the 
plaintiff.  The  circuit  judge  deferred  the  de- 
cision of  the  motion  until  the  plaintiff  offer-- 
ed  evidence  of  notice  to  the  defendant's 
agent,  and  then  by  admitting  the  evidence 
over  objection  practically  decided  the  mo- 
tion. In  this  there  was  no  reversible  error. 
The  allegation  "that  notwithstanding  the  de- 
fendant had  every  reason  to  kn6w  that  the 
message  was  important"  is  objectionable  for 
indefiniteness.  But  it  was  sufficient  to  ap- 
prise the  defendant  of  intention  of  the  plain- 
tiff to  bring  home  to  defendant  notice  of  the 
reasons  why  the  message  was  important 
The  remedy  was  a  motion  to  make  the  al- 
legation definite  and  certain.  Wingo  v.  In- 
man  Mills,  76  S.  G.  552,  57  S.  E.  525. 

2.  The  plaintiff  offered  evidence  tending 
to  establish  every  allegation  of  bis  com- 
plaint. It  is  true  it  was  his  duty  to  use  all 
reasonable  efforts  to  hire  a  conveyance  and 
to  use  all  other  practicable  methods  to  pre- 
vent or  minimize  the  mental  anguish  or  oth- 
er suffering  resulting  to  him  from  defend- 
ant's negligence.  But  this  rule  cannot  avail 
the  defendant,  for  the  plaintiff  testified  that 
he  did  make  considerable  effort  to  hire  a 
conveyance.  Whether  he  used  reasonable 
diligence  in  his  efforts  was  a  question  for 
the  jury. 

3.  It  cannot  be  said,  as  a  matter  of  law, 
the  exposure  and  sickness  were  results  which 
could  not  have  been  contemplated  by  the 
parties,  which  the  defendant  could  not  have 
reasonably  anticipated  from  a  failure  to  de- 
liver the  telegram.  There  was  evidence  that 
the  defendant  knew  of  plaintiff's  sickness  at 
Bamberg,  and  the  high  consideration  which 
required  him  to  use  his  utmost  efforts  to 
reach  his  destination  by  the  hour  appointed 
for  his  marriage.  Whether  reasonable  pru- 
dence required  the  plaintiff  under  the  cir- 
cumstances to  wait  until  he  could  obtain  a 
conveyance  which  would  have  protected  him 
from  the  weather,  and  whether  the  exposure 
and  sickness  was  due  to  the  dereliction  of  the 

'defendant  as  a  proximate  cause,  were  ques- 
tions for  the  jury.  The  case  is  quite  differ- 
ent from  Jones  v.  Telegraph  Co.,  75  S.  C. 
20S,  55  S.  E.  318;  Carter  v.  So.  Ry.  Ck>.,  75 
S.  C.  355,  55  S.  ft.  771 ;  and  Keys  v.  Telegraph 


Co.,  76  S.  C.  301,  56  S.  B.  062.  In  these  cases 
the  exposure  and  sickness  were  not  made 
necessary  by  the  negligence  of  the  defend- 
ant, but  arose  from  the  choice  of  the  plain- 
tiffs to  undergo  hardships  which  the  defend- 
ant's negligence  did  not  make  necessary. 
Here,  on  the  contrary,  the  evidence  tended 
to  show  the  exposure  became  unavoidable 
on  account  of  defendant's  negligence.  The 
case,  therefore,  falls  within  the  principle  of 
Toale  V.  Telegraph  C5o.,  76  S.  C.  257,  57  S. 
B.  117;  Machen  v.  Telegraph  CJo.,  72  S.  C. 
256,  51  S.  B.  697;  Pickens  v.  Railroad  Co., 
54  S.  C.  498,  32  S.  B.  567. 

4.  The  circuit  judge,  at  the  request  of 
plaintiff's  counsel,  did  erroneously,  and  no 
doubt  inadvertently,  charge  the  jury  that 
primitive  damages  might  be  recovered  for 
mere  negligence.  But  subsequently  the  mis- 
take was  corrected  by  instruction  so  ex- 
plicit that  the  jury  could  not  fail  to  under- 
stand that  punitive  damages  could  not  be 
recovered  for  negligence,  but  only  on  proof 
of  willfulness. 

5.  The  defendant  did  not  attempt  to  ex- 
plain the  conduct  of  the  operator  at  Wagner 
In  making  no  effort  whatever  to  deliver  the 
telegram  for  about  17  hours.  It  was  there- 
fore for  the  jury  to  say  whether  he  wan- 
tonly or  willfully  withheld  it  Young  v. 
Telegraph  Co.,  65  S.  C.  93,  43  S.  B.  448; 
Willis  V.  Telegraph  Co.,  73  S.  C.  385,  53  S. 
B.  639. 

6.  There  are  numerous  exceptions  setting 
forth  propositions  of  law  which  it  is  alleg- 
ed should  have  been  charged.  The  circuit 
judge  made  a  charge  to  the  jury  covering  in 
general  and  comprehensive  terms  the  law 
bearing  on  the  cause.  The  defendant  made 
no  request  for  elaboration  or  a  more  def- 
inite statement  of  these  general  propositions, 
and  hence  he  cannot  be  awarded  a  new  trial 
on  this  ground. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  Toe  affirmed. 


(77  B.  C.  404) 
KIRBY  ct  al.  v.  WESTERN  UNION  TBLB- 
GRAPH   00. 

(Supreme  Court  of  South  Carolina.     July  23» 
1907.) 

1.  Teleobaphs  —  Delay   in   Deli vebt— Spe- 
cial Damages. 

A  message:  "Your  mother  is  dead;  come 
to-night"— would  not  lead  the  telegraph  compa- 
ny to  infer  that  delay  in  deliveiy  would  causa 
the  addressee  to  miss  a  comfortable  conveyance 
sent  for  her. 

•  [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  S  65.] 

2.  Evidence— Opinion  Evidence. 

A  witness  not  an  expert  should  not  give  an 
opinion  of  a  person's  physical  condition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  223a] 

3.  Telegbaphs  —  Delay  in   Delivebi— Ko- 

TICE. 

Where  the  addressee  of  a  telegram,  because 
of  failure  to  deliver  it,  was  compelled  to  sit  in 
a  cold  waiting  room  at  night,  she  having  no  mon« 
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ey  to  pay  hotel  bill,  she  cannot  recover  dam- 
ages therefor,  unless  the  carrier  had  notice. 
4.  Samb— Delivebt. 

"Deliyer,"  as  applied  to  a  telegram,  means 
'transmit  and  deliver." 
fi.  BviDEiTCS— Opinion  Bvidsng^b. 

It  is  within  the  discretion  orthe  trial  judge 
to  allow  a  telegraph  messenger  to  testi^  what 
would  be  a  reasonably  quick  delivery  of  a  tel* 
egram. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  |  2196.] 

6b  TxLEOBAPHS  —  Delay  in   Delivbbt— Bvi- 

DENCS. 

An  addressee  of  a  telegram,  in  an  action 
for  damages^  makes  out  a  case  by  proving  long 
delay  in  deliveiy  and  damages  resulting  there- 
from. 

[Ed.  Note.—- For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  (  63.] 

7.  Tbiai/— Abouments  of  Counsel. 

Statement  of  attorney  for  plaintiff,  in  ac- 
tion against  telegraph  company  for  failure  to 
deliver  message,  that  if  the  telegram  had  been 
sent  to  any  prominent  man  in  the  city  "the  com- 
pany would  fall  over  itself'  to  deliver  it,  was 
prejudicial  and  ground  for  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  46,  Trial,  |  803.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  Connty;   Memmlnger,  Judge. 

Action  l^  Mamie  O.  Eirby  and  Wm.  F.  Kir- 
by  against  the  Western  Union  Telegraph  Com- 
pany. Jndgment  for  plaintUTs,  and  defend- 
ant appeals.    Reversed. 

Geo.  H.  Fearons,  Evans  &  Flnley,  and  J. 
Ashby  Sawyer,  for  appellant  S.  Means  Beat- 
ty  and  De  Pass  &  De  Pass,  for  respondents. 

POPE,  a  J.  Plaintiffs,  Mamie  O.  Kirby 
and  her  husband,  William  F.  Etrby,  brought 
this  action  against  the  defendant  telegraph 
company  to  recover  actual  damages  alleged 
to  have  resulted  from  the  negligent  delay 
in  delivering  the  following  telegram  sent  to 
the  plaintiff  Mamie  G.  Kirby  by  her  father, 
J.  E.  Kinsey:  "Your  mother  is  dead;  come 
to-night"  The  message,  according  to  the  tes- 
timony, was  received  by  the  agent  at  Branch- 
ville,  the  home  of  J.  E.  Kinsey,  between  7  and 
8  o'clock  on  the  morning  of  the  3d  of  March, 
1904,  and  was  delivered  to  the  plaintiff  at 
Union  about  2  o'clock  p.  m.  of  the  same  day. 
Plaintiff  alleges  that  by  reason  of  the  delay 
it  was  impossible  for  her  to  reach  Branchville 
that  day,  the  noon  train,  the  only  day  train 
south,  having  already  gone;  that  she  was  com- 
pelled to  leave  Union  at  9  o'clock  that  night, 
and  arrived  at  Columbia  at  11  o'clock,  where 
she  was  forced  to  remain  in  the  depot  all  night 
suffering  much  from  the  severe  cold;  that 
upon  reaching  Branchville,  and  learning  that 
it  was  about  time  for  the  funeral,  being  un- 
able to  obtain  other  conveyance,  she  was  forc- 
ed to  take  passage  with  a  mail  carrier  who 
proved  very  obnoxious  to  her;  that  she  ar- 
rived too  late  for  the  interment;  that  she 
suifered  much  mental  anguish  by  reason  there- 
of;  and  as  a  result  of  her  stay  in  the  depot 
and  her  ride  through  the  country  in  the  un- 
comfortable vehicle  of  the  carrier  she  took 
cold  and  became  sick,  and  was  put  to  much 


inconvenience  and  ezpeo^e.  Defendant  de- 
nied that  it  was  negligent,  and  sought  to  show 
that,  even  if  it  was,  its  negligence  was  not 
the  proximate  cause  of  plaintiff's  damage. 
The  case  was  heard  at  the  November,  1906, 
term  of  the  court  for  Union  county,  and  re- 
sulted in  a  verdict  of  $500  for  the  plaintiff. 
Judge  Memmlnger,  the  presiding  Judge,  hav- 
ing oyerruled  a  motion  for  a  new  trial,  the 
defendant  appeals. 

1.  The  first  exception  alleges  error:  (1) 
In  admitting  the  testimony  of  the  witness  J. 
E.  Kinsey  that  he  sent  a  comfortable  buggy 
by  one  of  his  sons-in-law  to  meet  plaintiff  at 
Branchville  about  6  o'clock  In  the  afternoon, 
expecting  her  to  be  there  about  that  time  in 
response  to  the  telegram.  (2)  In  allowing 
said  witness  to  state  the  physical  condition 
of  the  plaintiff  at  the  time  she  reached  his 
house  from  the  cemetery.  We  think  this  ex- 
ception should  be  sustained.  There  are  a 
number  of  cases  recently  filed  by  this  court 
holding  that  the  plaintiff  can  recover  only 
for  damages  such  as  the  defendant  had  notice 
of,  or  as  a  reasonable  person  should  have 
known  would  result  from  delay  in  delivery. 
Doster  v.  Telegraph  Co.,  57  8.  E.  671i;  Du 
Bose  y.  Telegraph  Co.,  73  S.  a  220»  63  S.  E. 
175;  Arial  y.  Telegraph  Co.,  70  S.  a  418,  50 
S.  B.  6.  The  telegram  here  under  considera- 
tion on  its  face  contained  nothing  that  could 
put  defendant  on  notice  that,  if  it  was  not 
delivered  promptly,  plaintiff  would  be  depriv- 
ed of  the  convenience  of  a  comfortable  buggy 
in  which  to  make  the  trip  to  her  father's. 
Such  a  result  was  not  in  the  contemplation 
of  the  parties,  and  therefore  defendant  can- 
not be  held  responsible^  Bvldence  tending  to 
show  damage  resulting  therefrom  was,  hence^ 
incompetent 

2.  As  to  the  second  ground  of  the  excep- 
tion, it  was  not  shown  that  the  witness  was 
in  a  position  to  testify  as  to  the  physical  con- 
dition of  the  plaintiff.  It  does  not  appear 
that  he  was  a  physician  or  an  expert  in  such 
matters.  His  opinion  was,  therefore,  not  ad- 
missible. He  could  have  stated  the  facts 
fiom  which  the  jury  might  have  inferred 
plaintiff's  condition.     17  Cyc.  25. 

3.  The  second  exception  alleges  error  in 
allowing  plaintiff  to  testify  that  she  stayed 
in  the  waiting  room  because  she  did  not  have 
money  to  pay  hotel  expenses  and  was  a  stran- 
ger in  Columbia.  Damages  resulting  from 
these  causes  could  not  be  other  than  special 
damages,  and  for  them  it  is  well  settled  the 
defendant  cannot  be  held  responsible,  unless 
notice  is  given.  Jones  v.  Tel.  Co.,  75  S.  C. 
208,  55  S.  E.  3ia 

4.  The  circuit  Judge  Instructed  the  Jury 
that  by  delivery  here  was  meant  transmission 
and  delivery.  The  defendant  contends  that 
delivery  does  not  include  transmission.  We 
think  the  circuit  Judge  was  correct.  To  de- 
liver means  to  hand  over.  To  transmit  is  to 
communicate;  to  send  from  one  person  to 
another.  The  terms  imply  to  some  extent  the 
same  idea ;  the  distinction  being  that  the  lat- 

^76  s.  c.  66. 
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ter  Implies  separation  of  the  actors.  There 
is  nothing  to  lead  to  the  conclusion  that  while 
a  message  is  passing  over  the  wire  It  is  be- 
ing transmitted,  and  while  in  the  possession 
of  the  messenger  boy,  being  carried  to  its 
destination,  it  is  being  delivered.  We  think 
the  whole  constitutes  one  transaction,  the 
passage  of  the  message  between  the  sender 
and  the  person  to  whom  it  is  sent 

5.  The  fourth  exception  alleges  error  on  the 
part  of  the  circuit  court  in  refusing  to  per- 
mit the  witness  J.  R.  Ma  this,  a  messenger 
boy,  to  testify  as  to  what  would  be  a  rea- 
sonably quick  delivery  in  this  case.  The 
admission  of  such  testimony  Is  largely  In 
the  discretion  of  the  trial  judge,  and  will 
not  be  ground  for  reversal,  except  where  it 
is  clearly  harmful  to  the  appellant  17  Cyc. 
28;  Watts  v.  Railway,  60  S.  C.  70,  38  S.  E. 
240;  Tinsley  v.  Telegraph  CJo.,  72  S.  C.  352, 
51  S,  E.  913.  That  the  exclusion  here  could 
not  have  been  harmful  Is  very  evident  The 
witness  was  allowed  to  state  the  facts,  and 
from  these  the  Jury  could  form  their  own 
opinion. 

6.  The  circuit  Judge  charged  the  Jury  that 
unreasonable  delay  created  the.  presumption 
of  negligence;  that  the  defendant  was  called 
upon  to  relieve  itself  of  the  presumption, 
and,  if  it  failed,  then  they  must  inquire 
whether  Mrs.  Kirby  had  shown  that  she  suf- 
fered by  reason  of  that  negligence.  Defend- 
ant contends  that  this  relieved  the  plaintiff 
from  proving  her  case  by  the  preponderance 
of  the  evidence.  It  Is  well  settled  In  this 
state  that  long,  unexplained  delay  gives  rise 
to  the  presumption  of  negligence.  Poulnot  v. 
Telegraph  Co.,  69  S.  C:  545,  48  S.  B.  622;  Hel- 
lams  V.  Telegroph  CJo.,  70  S.  O.  83,  49  S.  B. 
12;  Arial  v.  Telegraph  Co.,  70  S.  0.  423,  50 
S.  E.  6.  Therefore,  if  such  delay  is  shown, 
and  it  is  not  explained,  clearly  the  preponder- 
ance of  the' evidence  is  that  the  company  was 
negligent  If  the  plaintiff  then  go  further 
and  show  that  she  suffered  by  reason  of  that 
negligence,  then  certainly  her  case  Is  made 
out    This  contention  cannot  be  sustained. 

7.  The  eighth  exception  alleges  error  on 
the  part  of  the  circuit  court  In  permitting  the 
plaintiff's  counsel  to  use  the  following  lan- 
guage in  his  argument  to  the  Jury:  "If  a  tele- 
gram were  to  be  sent  to  Mr,  Duncan,  Mr. 
Nicholson,  or  Mr.  Farr,  that  the  telegram 
would  go  to  them  with  arms  open,  and  the 
company  would  fall  over  Itself  to  deliver  the 
message  to  any  prominent  man  in  Union." 
And  also:  '*That  the  newspapers  of  the  state 
were  constantly  publishing,  from  New  York 
to  St.  Augustine,  articles  about  South  Caro- 
lina Juries  not  doing  their  duty  when  trying 
criminal  cases,  and  that  Mr.  Sease,  the  solicit- 
or, had  remarked  about  it  last  week."  In 
the  case  of  State  v.  Robertson,  26  S.  C.  118, 
1  S.  E.  443,  it  Is  said:  "That  It  Is  most  cer- 
tainly proper,  and  especially  In  criminal  cas- 
es, that  counsel,  in  addressing  a  Jury,  should 
keep  themselves  strictly  within  the  record." 
In  2  Ency.  of  P.  &  P.  752,  it  is  said:   "Very 


many  abuses  in  argument  may  be  sufficiently 
counteracted  by  instructions  of  the  court  to 
the  Jury,  and  a  large  discretion  as  to  the  re- 
fusing of  new  trials  because  of  such  viola- 
tions of  propriety  Is  accorded  to  the  trial 
courts.  The  appellate  court  will  frequently 
condemn  the  language  or  conduct  of  counsel, 
and  at  the  same  time  affirm  a  Judgment  deny- 
ing a  new  trial,  on  the  ground  that  under 
all  of  the  circumstances  the  rights  of  the  de- 
feated party  were  not  materially  pr^udlced, 
or  that  the  action  of  the  trial  court  In  the 
premises  was  effectual  to  restore  to  the  pro- 
ceedings the  fairness  of  which  they  had  been 
divested."  Let  us,  then.  Inquire  whether  the 
Tights  of  the  defendant  here  might  have  been 
materially  prejudiced.  It  will  be  borne  in 
mind  that  there  was  not  a  cause  for  punitive 
damages.  Only  actual  damages  were  sought. 
Another  fact  which  must  not  be  overlooked 
is  that  there  seems  to  be  a  tendency  at  the 
present  day  to  hold  corporations  to  strict 
accountability  for  their  acts.  Any  language 
which  tends  to  fan  this  natural  feeling  into 
greater  fury,  "flights  of  oratory"  though  it 
be,  certainly  has  its  weight  and  should  be 
avoided.  Courts  are  for  the  purpose  of  dis- 
pensing Justice,  and,  were  this  kind  of  ad- 
vantage allowed,  in  many  cases  that  pur- 
pose might  be  defeated.  Where  the  record 
does  not  sustain  the  remarks  made,  if  it  is 
evident  that  harm  does  result  from  them,  it 
seems  that  this  court  should  exercise  its  pow- 
er and  grant  a  new  trial.  We  think  the 
language  here  used  was  highly  prejudicial 
to  the  defendant,  and  therefore  sustain  the 
exception. 

The  last  exception  raises  the  point  that  a 
new  trial  should  have  been  granted  because 
there  was  no  evidence  to  show  that  the  delay 
in  the  delivery  of  the  telegram  caused  Mrs. 
Kirby  any  damage  whatever.  It  being  al- 
ready decided  that  a  new  trial  should  be 
granted,  we  do  not  consider  It  necessary  to 
pass  upon  this  question. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 

GARY,  A.  J.,  concurs  in  the  result 
JONES,  J.,  concurs  in  the  result,  and  thinks 
the  eighth  exception  should  be  overruled, 
citing  State  t.  Williamson,  65  S.  a  249,  43 
S.  E.  671. 


(77  S.  C.  328) 
LYON  V.   CHARLESTON  ft  W.  O.  RY. 

(Supreme  Court  of  South  Carolina.     July  10, 
1907J 

1.  Masteb  and  Servant— Injubt  to  Sxbvant 
— bvidencb. 

In  an  action  for  injuries  to  a  flagman  while 
attempting  to  uncouple  cars,  evidence  held  in- 
sufficient to  show  negligence  on  the  part  of  the 
master. 

2.  Same— Felix)w  Sebvants. 

A  flagman  who  had  been  instructed  to  obey 
the  orders  of  conductors  and  engineers  while  the 
conductors  are  in  charge  of  trains,  while  obey- 
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ins  the  orders  of  such  conductors  is  a  fellow 
servant  of  the  engineers. 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
TOl.  34,  Master  and  Servant,  §§  493-514.] 

8.  Saxb— Nbguobncb— Pboxihate  Gattsb. 

Where  failure  of  a  railroad  company  to 
have  the  cars  equipped  with  air  brakes  operated 
from  the  engine,  as  required  by  act  of  Con- 
gress, was  not  the  proximate  cause  of  the  in- 
juries to  a  flagman,  such  failure  cannot  be  as- 
signed as  negligence  on  the  part  of  the  railroad. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S§  162,  257-263.] 

4.  Appeait-Revibw— New  Tbial. 

It  is  the  duty  of  the  court,  on  appeal,  to  re- 
verse a  judgment  against  a  master  for  injuries 
to  an  employ^  and  grant  a  new  trial,  where 
the  evidence  in  its  opinion  admits  of  no  other 
inference  than  that  plaintiff's  own  negligence 
contributed  to  his  injury  as  a  matter  of  law. 

5.  Masteb  and  Sebvant— Irjubies  to  Sebt- 
AKT— Assumption  or  Risk. 

Where  a  flagman  was  injured  while  an- 
eoupling  cars  under  the  order  of  the  conductor, 
which  auty  was  within  his  employment,  he  as- 
sumed the  risk.  ^ 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §ft  550,  648-651.] 

Gary,  A.  J.,  dissenting 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County.. 

Action  by  A.  B.  I^yon  against  the  Charles- 
ton &  Western  Carolina  Railway.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
Tersed. 

See  56  S.  B.  la 

S.  J.  Simpson  and  McGhee  &  Richardson, 
for  api)ellant    drier  &  Park,  for  respondent 

WOODS,  J.  The  vital  question  in  this 
case  Is  whether  the  circuit  judge  erred  in  re- 
fusing a  motion  for  a  nonsuit  and  for  new 
trial. 

The  plaintiff,  a  flagman  on ,  defendant's 
freight  train,  while  attempting  tp  xmcouple 
a  moving  car,  fell  on  the  track  and  had  his 
leg  crushed.  He  brought  this  action  for  dam- 
ages and  recovered  Judgment,  alleging  the 
accident  was  due  to  the  defendant's  negli- 
gence. Without  taking  up  the  exceptions  in 
detail,  we  consider  whether  there  is  evidence 
to  support  any  one  of  the  several  charges  of 
negligence  as  a  proximate  cause  of  the  in- 
jury. The  case  depends  principally  on  the 
testimony  of  the  plaintiff,  who  gave  this 
account  of  the  accident  on  his  direct  exam- 
ination: "What  did  you  do?  We  went  and 
unloaded  all  of  the  freight  that  was  for 
Hampton,  and  the  conductor  got  out  of  the 
car  and  signed  the  engineer  ahead,  and  the 
train  rolled  off  at  the  rate  of  about  three  or 
four  miles  an  hour.  He  ordered  Stephen 
New,  the  brakeman,  and  myself,  to  cut  the 
flat  car  loose,  and  let  the  rear  of  the  train 
trail  behind  and  roll  clear  of  the  siding,  put 
the  flat  car  in  the  side  track,  and  come  back 
to  the  main  line  and  get  the  train  and  go  on 
to  Brunson  to  meet  41,  a  passenger  train. 
Stephen  N^w  went  and  caught  hold  of  the 
tever  on  the  Rattle  car  to  cut  It  loose  from 


the  flat  The  lever  was  hard  to  work,  and 
ft  seemed  like  it  was  impossible  fofkhim  to 
cut  the  car,  and  I  knew  I  could  not,  and  I 
crossed  over  to  the  comer  of  the  flat  car  and 
pulled  the  lever,  and  a  Jerk  from  the  car 
threw  me  under  the  rolling  train  behind. 
There  was  no  air  on  the  train.  What  happen- 
ed when  you  fell  under  there?  The  front 
trucks  of  the  cattle  car  rolled  over  me,  broke 
my  leg,  fractured  my  hip  and  ankle,  broke 
my  collar  bone,  and  bruised  my  shoulder,  and 
cut  a  gash  In  my  head."  On  cross-examina- 
tion he  says:  "Just  state  again  how  it  hap- 
pened; where  were  you  and  what  were  you 
undertaking  to  do,  to  carry  out  the  con- 
ductor's orders.  Just  tell  what  you  were  do- 
ing. Stephen  New,  when  we  got  orders,  he 
went  over  and  caught  hold  of  the  lever  on 
on  the  outside,  without  going  in  between  the 
lever  on  the  cattle  car  so  that  you  could  stand 
on  the  outside,  without  going  in  between  the 
cars  and  uncouple  it,  one  of  those  iron  au- 
tomatic levers?  Yes,  sir;  It  don't  set. outside 
the  car,  it  sets  in  between.  You  can  stand 
outside  of  the  car  without  going  in  between  • 
them?  Yes,  sir.  And. you  Intended  to  turn 
that  lever  over  and  raise  the  peg  up  and  un- 
couple the  car?  That  was  Steve  New's  idea, 
and  it  seemed  he  could  not  work  his  lever. 
When  Steve  New  caught  hold  of  that  lever, 
where  were  you?  On  the  flat  car.  Why 
did  you  get  on  the  flat  car?  I  was  going 
down  with  the  train,  and  when  it  got  near 
the  siding  I  was  going  to  get  on  tbe  top  of 
the  cattle  car  and  apply  the  brakes,  as  ordered 
to  do.  How  were  you  going  to  get  across  the 
gap  between  the  flat  car  and  the  cattle  car? 
Several  ways.  I  could  have  got  down  on  the 
IrTound  and  got  up,  or  I  could  have  reached 
over  and  got  the  ladder.  You  knew  that 
Steve  New  was  going  to  separate  them  as 
soon  as  he  could?  He  was  getting  pretty 
close  to  the  clear,  post  and  he  had  not  got 
them  loose,  and  I  Just  pulled  the  lever  on  the 
flat  car.  When  Steve  New  first  caught  hold 
of  the  lever,  where  were  yo«?  I  was  on  the 
flat  car.  You  got  on  the  flat  car?  I  was  al- 
ready on  the  flat  car.  I  Just  got  up  to  ride  on 
down.  There  was  not  any  need  of  my  trot- 
ting beside  it  You  got  on  the  flat  car  the 
first  thing  you  did,  before  Steve  New  caught 
hold  of  the  lever?  That  is  true,  is  it  not? 
I  don't  recollect  about  that.  You  knew  that 
as  soon  as  Steve  New  worked  that  lever.  If  It 
worked  all  right  the  cars  would  separate? 
Yes,  sir;  but  as  I  cut  the  car  I  was  expect- 
ing to  give  my  own  signals,  but  it  was  done 
before  I  could  do  it.  I  thought  you  said  that 
Steve  New  was  going  to  cut  the  car  off?  I 
said  he  was  trying  to  pull  It  up  and  It  looked 
like  he  could  not  get  the  lever  to  work,  and  I 
pulled  the  lever  on  the  flat  car.  But,  when 
you  went  on  the  flat  car,  you  did  not  Intend 
to  have  anything  to  do  with  the  lever?  I  was 
going  to  carry  out  the  orders  of  the  conduc- 
tor. Didn't  you,  when  you  got  on  the  flat 
car.  think  that  Steve  New  would  operate  the 
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lever  so  as  to  separate  the  cars?  I  knew 
that  WAS  his  Intention,  sir.  And  at  that 
time  yon  did  not  intend  to  have  anything  to 
do  with  nncoupling  the  cars?  I  was  going 
to  carry  out  the  orders  of  the  conductor,  and 
I  could  not  have  done  it  otherwise.  But, 
when  you  got  on  the  flat  car,  your  intention 
was  that  Steve  New  should  do  the  uncoup- 
ling, and  then  you  were  to  get  over  on  the 
other  car  and  put  on  brakes?  Yes,  sir;  but, 
when  he  could  not  do  it,  there  was  but  one 
lever  on  his  side,  and  I  was  compelled  to  pull 
the  lever.  And,  when  he  had  difficulty  in  un- 
coupling, you  undertook  to  help  him?  Tea, 
sir." 

1.  Negligence  as  a  proximate' cause  of  the 
injury  is  charged  against  the  conductor,  in 
that  he  "ordered,  required,  and  directed  this 
plaintiff  to  get  upon  and  uncouple  the  said 
cars  while  in  motion,  and  get  upon  and  apply 
the  brakes  to  the  trailing  cars  while  in  mo- 
tion, and  in  leaving  the  train  without  seeing 
that  his  orders  were  carried  out  and  the 
train  operated  with  due  care,  without  a  sud- 
den increase  of  the  speed  of  the  train."  The 
plaintiff's  own  account  shows  clearly  the  ac- 
cident was  due  to  his  act  of  leaning  over  the 
corner  of  the  moving  car  and  uncoupling  it  by 
pulling  a  lever  at  the  side;  but  there  is  no 
evidence  whatever  that  the  conductor  ordered 
the  plaintiff  to  get  upon  the  moving  car  and 
uncouple  it  from  that  position,  or  even  saw 
him  when  he  did  it  There  is  evidence  of  an 
order  from  the  conductor  to  uncouple  the 
moving  car,  but  a  lever  was  provided  on  each 
side  of  the  car  as  a  means  of  uncoupling  from 
the  ground.  That  the  plaintiff,  as  well  as 
New,  understood  the  order  to  mean  that  the 
lever  should  be  used  from  the  ground,  is  con- 
clusively shown  by  his  evidence  that  they 
went  about  the  uncoupling  in  that  manner; 
New  handling  the  lever  and  the  plaintiff 
mounting  the  car  in  order  to  leap  over  on 
another  car  and  put  on  the  brakes  as  New 
uncoupled.  New,  the  brakeman,  made  an 
unsuccessful  effort  to  use  the  lever  on  his  side 
from  the  ground,  and  then  the  plaintiff,  with- 
out giving  any  signal  to  stop  the  train  or  at- 
tempting to  use  the  lever  on  the  other  side 
from  the  ground,  or  even  reporting  to  the 
conductor  or  receiving  any  order  from  him, 
of  his  own  volition,  without  even  giving  no- 
tice to  any  one  in  control  of  the  motion  of 
the  train  of  his  intention,  attempted  the  peril- 
ous feat,  of  stooping  over  from  the  moving  car 
and  pulling  the  lever  below  him.  There  is  no 
l^round  for  saying  the  order  of  the  conductor 
required  or  contemplated  such  peril.  Without 
doirt}t,  when  an  order  is  given,  it  is  the  duty 
of  the  servant  to  take  the  safe  way  of  carry- 
ing it  out,  if  one  is  provided;  and,  if  that 
fails,  he  cannot,  except,  perhaps,  in  cases  of 
emergency  arising  from  the  fault  of  the  mas- 
ter, charge  the  master  with  the  result  of  us- 
ing a  dangerous  method  not  in  the  purview 
of  the  order.  If  the  order  of  the  conductor 
Qouid  in  any  reasonable  view  be  regarded  as 


suggesting  to  the  plaintiff  to  stand  on  the 
flat  car  and  uncouple  from  that  position,  then 
there  might  be  ground  for  saying  that  the  de- 
fendant could  not  escape  liability  for  a  con- 
dition of  things  produced  by  its  order  to  him, 
in  which  on  a  sudden  impulse  he  took  a  dan- 
gerous course,  resulting  in  his  injury.  But 
it  would  be  beyond  all  reason  to  say  the  or- 
der contemplated  mounting  a  flat  car  as  the 
plaintiff  did,  with  the  intention  of  stepping 
or  leaping  from  that  to  the  following  car,  in 
order  to  apply  the  brakes  to  that  car,  or  the 
attempt  to  use  the  lever  while  stooping  from 
the  end  of  the  flat  car.  Here,  then,  was  a 
general  order  from  the  conductor  to  un- 
couple, and  there  was  a  lever  provided  for  the 
purpose  to  be  used  from  the  ground,  and,  if 
it  had  been  used  as  intended  by  the  defend- 
ant, the  plaintiff  could  not  have  been  injured 
by  falling  from  the  car.  This  distinguishes 
the  case  from  Carson  v.  Railway,  68  S.  O.  55, 
68,  46  S.  E,  525,  529 ;  for  in  that  case  the  court 
said:  "It  t^as  shown,  or  rather  there  was 
testimony  offered  tending  to  show,  that  the 
conductor  ordered  this  servant,  the  plaintiff, 
to  couple  those  cars;  that  sudi  conductor  in 
this  matter  represented  the  master ;  that  the 
servant  called  to  such  conductor  to  (iold  fast 
the  train  until  he  signaled ;  that  this  servant 
did  not  signal  the  conductor  to  move  the 
train ;  that  it  was  under  these  circumstances 
the  train  was  moved  so  that  the  two  cars 
bumped  against  each  other,  thus  causing  his 
injuries;  that,  wh^i  the  cotter  pin  was  out 
of  its  place,  it  would  be  necessary  for  a  serv- 
ant to  go  between  the  cars  to  arrange  it; 
that  it  was  necessary  to  go  between  the  cars 
to  open  the  instrument  by  which  the  coupling 
was  made."  The  conductor's  position  at  the 
time  of  the  accident  does  not  appear  from  the 
evidence,  and  therefore  there  could  be  no  find- 
ing of  negligence  on  the  ground  that  he  was 
not  present  to  direct  the  details  of  the  uncoup- 
ling and  the  movements  of  the  train.  The 
plaintiff's  testimony  shows  that  he  clearly  un-> 
derstood  the  manner  In  which  the  lever  was 
to  be  used,  without  any  instruction  or  direc- 
tion. That  the  master  is  not  liable  for  any 
injury  which  results  from  the  use  of  a  safe 
appliance  in  an  unsafe  and  dangerous  man- 
ner not  contemplated  by  him  seems  too  ob- 
vious to  require  a  particular  citation  of  au- 
thority. The  cases  will  be  found  collected  in 
20  Am.  &  Eng.  Ency.  141.  No  authority  has 
been  cited,  and  we  think  there  is  no  foun- 
dation In  reason,  for  the  proposition  that, 
though  the  plaintiff  knew  fully  the  safe  and 
proper  way  to  use  this  safe  appliance,  It  was 
nevertheless  the  duty  of  the  conductor  to 
stand  by  him  and  see  that,  whenever  ordered 
to  uncouple  cars,  the  plaintiff  should  use  with 
due  care  the  safe  means  provided^  and  should 
not  take  the  peril  of  an  improper  use  of  such 
means.  The  evidence  of  the  plaintiff  show? 
beyond  doubt  that  he  knew  the  safe  way,  and 
chose  the  dangerous. 
2.  The    plaintiff    further    charged    '*that 
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tbe  said  defendant  was  further  negligent, 
careless,  and  reckless  in  tbe  said  engineer 
In  charge  of  the  said  engine,  who  was  a  su* 
perior  officer  and  agent  to  the  said  plaintiff, 
and  who  had  the  right  to  direct  the  services 
of  the  said  plaintiff,  and  who  was  in  charge 
of  the  said  train  In  the  absence  of  the  said 
conductor,  gave  the  said  train  a  sudden  and 
Tiolent  Inrcb  and  start  forward,  without 
warning  to  the  said  plaintiff  or  signal  from 
liim,  and  while  the  said  plaintiff  was  en- 
gaged in  carrying  out  the  directions  and  or- 
ders of  the  said  defendant,  and  was  in  a 
dangerous  position,  which  negligence,  care- 
lessness, and  recklessness  was  a  direct  and 
proximate  cause  of  the  said  injuries."  The 
general  rule  in  this  state  and  elsewhere  is 
that  an  engineer  is  not  ordinarily  the  repre- 
sentative of  the  master,  but  is  the  fellow 
servant  of  the  train  hands;  all  being  under 
the  orders  of  the  conductor  as  the  r^re- 
sentatlve  of  the  master.  The  plaintiff  in  this 
instance  testified*  however,  tliat  at  the  time 
of  his  employment  as  a  flagman  he  was  told 
by  the  train  master  that  he  must  obey  tbe 
orders  of  the  conductor  or  the  engineer,  and 
that  accordingly  he  did  obey,  to  use  his  own 
words,  '*the  conductor  when  he  needed  my 
services  and  the  engineer  when  he  needed 
my  services.**  The  (Constitution  provides: 
••Every  employee  of  any  railroad  corpora- 
tion shall  have  the  same  rights  and  remedies 
for  any  injury  suffered  by  him  from  the  acts 
or  omissions  of  said  corporation  or  its  em- 
ployees as  are  allowed  by  the  law  to  other 
persons  by  law  who  are  not  employees,  whea 
the  injury  results  from  the  negligence  of  a 
superior  agent  or  oflicer,  or  a  person  having 
a  right  to  direct  or  control  the  services  of 
a  party  injured,  and  also  when  the  injury 
results  from  negligence  of  a  fellow-servant 
engaged  in  another  department  of  labor  from 
that  of  the  party  injured,  or  of  a  fellow- 
secvant  on  another  train  of  cars,  or  one  en- 
gaged about  another  piece  of  work.**  Under 
this  consUtutionai  provision,  in  view  of  the 
plaintiff's  evidence  as  to  obeying  the  orders 
of  the  engineer,  the  question  arises  wheth- 
er in  this  case  the  engineer  was  a  superior 
agent  or  officer,  or  person  having  the  right 
to  control  or  direct  the  services  of  the  plain- 
tiff. Under  a  constitutional  provision  identi- 
cal with  ours,  the  Supreme  Court  of  Missis- 
sippi held  an  engineer  not  to  be  a  person 
having  the  right  to  control  or  direct  the 
services  of  a  brakeman.  Evans  v.  Railway, 
12  So.  581,  70  Mis&  527.  In  this  state  the 
rule  adopted  is  thus  clearly  stated  in  Brab- 
ham y.  Tel.  Co.,  71  S.  O.  56,  60  S.  B.  716, 
and  is  quoted  and  approved  in  Martin  v. 
Boyster  Ouano  Co.,  72  S.  G.  237,  243,  51  & 
B.  680,  682:  ••In  determhiing  who  are  fel- 
low servants,  the  test  or  rule  in  this  state 
is  not  whether  tlie  servants  are  of  different 
grade,  rank,  or  authority,  one  of  them  hav- 
ing the  power  to  control  and  direct  the 
services  of  the  other,  but  the  test  is  in  the 


character  of  the  act  being  performed  by  the 
offending  servant,  whether  it  was  the  per- 
formance of  some  duty  the  master  owed  to 
the  injured  servant,  the  performance  of 
which  duty  the  master  had  Intrusted  to  the 
offending  servant  In  tlie  case  under  con- 
sideration there  was  no  duty  resting  upon 
the  defendant  to  give  notice  to  the  plaintiff, 
as  the  danger  was  not  hidden  or  unusual, 
and  the  plaintiff  had  knowledge  thereof." 
Assuming  that  the  engineer  was  the  offend- 
ing servant,  through  whose  negligence  the 
plaintiff  was  injured,  the  whole  evidence 
shows  that,  in  accordance  with  the  well- 
understood  custom,  the  master  had  intrusted 
to  the  conductor,  and  not  the  engineer,  the 
duty  of  giving  orders  for  the  shifting  and 
coupling  of  cars,  and  there  was  no  evidence 
that  the  conductor  was  absent  and  the  train 
in  the  charge  of  the  engineer.  Therefore,  in 
carrying  out  the  conductor's  orders,  the 
plaintiff  was  not  at  the  timQ  under  the  engi- 
neer, as  a  person  having  the  right  to  direct 
or  control  his  services,  but  was  under  the 
conductor,  and  hence  was  a  fellow  servant 
of  the  engineer  on  the  same  train.  But,  in 
addition  to  this,  we  do  not  see  how  negli* 
gence  can  be  imputed  to  the  engineer  as  the 
proximate  cause  of  the  injury.  The  plaintiff, 
it  is  true,  testified  he  fell  on  account  of  a 
sudden  jerk  of  the  train,  but  jerks  are  in- 
evitable and  are  to  be  expected  in  move- 
ments of  freight  trains  (Steele  v.  Railroad 
Co.,  55  S.  C.  389,  33  S.  B.  509,  74  Am.  St 
Rep.  756) ;  and  there  is  nothing  in  the  evi- 
dence indicating  the  engineer  had  any  rea- 
son to  suspect  the  plaintiff  was  attempting 
to  uncouple  the  cars  while  stooping  over  the 
comer  of  a  moving  car,  or  in  any  other  po- 
sition of  danger.  If  the  plaintiff  had  been 
on  the  side  of  the  train  uncoupling  the  car 
by  the  use  of  the  lever  from  the  ground,  It 
would  have  been  impossible  for  a  sudden 
jerk  to  have  precipitated  him  from  the  car 
under  the  wheels. 

a  Another  specification  of  negligence  al- 
leged as  a  proximate  cause  of  the  injury 
was  a  failure  to  have  a  sufficient  number  of 
cars  •'equipped  with  power  driving  wheel 
brakes  and  appliances,  commonly  known  as 
air  brakes,  as  is  required  by  law,  and  have 
air  properly  working  for  the  operation  of 
said  brakes  on  said  cars."  The  sections  of 
the  federal  statute  (Act  March  2,.  1893,  c.  196, 
§§  1,  2,  8,  27  Stat  631,  532  [U.  S.  Comp.  St 
1901,  pp.  3174,  3176]),  relating  to  interstate 
traihs  on  which  this  allegation  of  negligence 
rests  are  as  follows: 

••Section  1.  That  from  and  after  the  first 
day  of  January,  eighteen  hundred  and  nine- 
ty-eight, it  shall  be  unlawful  for  any  conmion 
carrier  engaged  in  interstate  commerce  by 
railroad  to  use  on  its  line  any  locomotive 
engine  in  moving  interstate  traffic  not  equip- 
ped with  a  power-driving  wheel  brake  and 
appliances  for  operating  the  train  brake  sys- 
tem, or  to  run  any  train  in  such  traffic  after 
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Bald  date  that  bas  not  a  snflacient  number  of 
ears  In  !t  so  equipped  with  power  or  train 
brakes  that  the  engineer  on  the  looomotlye 
drawing  snch  train  can  control  its  speed 
without  requiring  the  brakeman  to  use  the 
common  hand-brake  for  that  purpose. 

"Sec.  2.  That  on  and  after  the  first  day  of 
January,  eighteen  hundred  and  ninety-eight, 
it  shall  be  unlawful  for  any  such  carrier  to 
haul  or  permit  to  be  hauled  or  used  on  Its 
line  any  car  used  In  moving  interstate  traffic 
not  equipped  with  couplers  coupling  auto- 
matically by  impact,  and  which  can  be  un- 
coupled without  the  necessity  of  men  going 
between  the  cars." 

*'Sec.  8.  That  any  employee  of  such  com- 
mon carrier  who  may  be  Injured  by  any  lo- 
comotive, car,  or  train  in  use  contrary  to 
the  provisions  of  this  act,  shall  not  be  deem- 
ed thereby  to  have  assumed  the  risk  thereby 
occasioned,  although  continuing  in  the  e  > 
ployment  of  such  carrier  after  the  unlawful 
use  of  such  locomotive,  car  or  train  had  been 
brought  to  his  knowledge/' 

This  statute  was  amended  by  Act  March 
2,  1903.  c.  976,  32  Stat  943  [U.  S.  Comp.  St 
Supp.  1905,  p.  603],  section  2  of  the  amend- 
ment being:  ''That  whenever  as  provided 
in  said  act  any  train  Is  provided  with  power 
air-brakes,  not  less  than  fifty  per  centum  of 
the  cars  in  such  train  shall  have  their  brakes 
used  and  operated  by  the  engineer  of  the  lo- 
comotive drawing  such  train ;  and  all  power- 
braked  cars  in  such  train  which  are  associ- 
ated together  with  said  fifty  per  centum 
shall  have  their  brakes  so  used  and  oper- 
ated; and  to  more  fully  carry  into  effect 
the  objects  of  the  said  act  the  Interstate 
Ck>mmerce  Commission  may,  from  time  to 
time  after  full  hearing,  increase  the  mhii- 
mum  percentage  of  cars  in  any  train  re- 
quired to  be  operated  with  power  or  train- 
brakes  which  must  have  their  brakes  used 
and  operated  as  aforesaid;  and  the  failure 
to  comply  with  any  such  requirement  of  the 
said  Interstate  Commission  shall  be  subject 
to  the  like  penalty  as  failure  to  comply  with 
any  requirement  of  this  section."  This  last 
section  is  the  one  most  Important  to  this  dis- 
cussion. Construing  the  original  statute  and 
the  amendment  together,  it  seems  manifest 
under  the  amendment  that  Congress  meant  to 
establish  the  rule  that  railroads  would  com- 
ply with  the  provision  of  section  1  of  the  orig- 
inal act  requiring  the  train  to  be  under  the 
control  of  the  air  brakes  operated  by  the  en- 
gineer of  the  locomotive,  and  would  not  be 
liable  under  this  act  if  they  had  50  per  cent 
of  the  cars  equipped  with  power  brakes  used 
In  operating  by  the  engineer  from  the  locomo- 
tive and  all  other  cars  on  the  same  train  and 
associated  with  these  cars  which  might  have 
Deen  equipped  with  power  brakes  also  under 
like  control  of  the  engineer.  The  statute 
does  not  require  all  cars  which  may  be  equip- 
ped with  power  brakes  to  be  coupled  or  as- 
Bociated  together  but  only  fifty  per  cent  of 


such  cars,  but  It  does  require  all  that  may 
have  been  equipped  with  power  brakes  and 
actually  associated  with  60  per  cent  to  be 
controlled  by  the  engineer  from  the  locomo 
tive.  The  statute  contemplates  and  allows 
that  there  may  be  cars  in  the  train  equipped 
with  air  brakes  and  not  associated  with  the 
50  per  cent  operated  from  the  engine.  The 
word  "associated,"  as  here  used,  manifestly 
means  the  cars  immediately  connected  with 
the  50  per  cent  equipped  with  power  brakes 
and  operated  from  the  engine;  and  those 
associated  cars  are  also  required  to  be  oper- 
ated from  the  engine.  But  the  terms  of  the 
statute  not  only  fail  to  require  all  cars  of 
the  train  to  be  equipped  with  air  brakes 
operated  from  the  engine,  but  Impliedly  ex- 
cludes such  requirement  by  expressing  the 
requirement  that  such  can  when  associated 
with  the  minimum  number  of  cars  shall  be 
BO  equipped. 

The  number  of  deaths  and  physical  injuries 
of  railroad  employes  In  this  country  had  be- 
come so  appalling  as  to  shock  the  sensibiU- 
tles  of  all  civilized  people,  and  the  object  of 
this  legislation  was  to  require  the  railroads 
to  use  the  means  prescribed  In  the  statute 
as  a  reasonable  precaution  against  such  cas- 
ualties; and  as  has  been  shown  with  great 
force  by  Chief  Justice  Fuller,  in  Johnson  y. 
Southern  Pacific  Co.,  196  U.  S.  1,  25  Sup.  Ct 
158,  49  L.  Ed.  863,  courts  should  give  the 
statutes  a  broad  interpretation,  having  in 
view  the  beneficent  object  of  the  legislation. 
Nevertheless  the  statute  fixes  50  per  cent 
as  the  proportion  of  the  cars  required  to  be 
equipped  with  air  brakes  operated  from  the 
engine,  and  in  the  face  of  this  provision  the 
court  would  be  going  very  far  to  hold  it 
to  be  evidence  of  negligence  under  the  stat- 
ute not  to  have  all  the  cars  so  equipped.  On 
this  train  there  was  a  dummy — ^that  is,  a  car 
not  equipped  with  brakes — somewhere  near 
the  middle  of  the  train,  and  the  evidence 
made  an  issue  of  fact  as  to  whether  50  per 
cent  of  the  cars  of  this  train  were  so  as- 
sociated together  as  to  have  their  brakes 
operated  from  the  engine,  as  required  by 
the  statute.  If  we  assume,  however,  the  de- 
fendant had  not  compiled  with  the  law,  and 
50  per  cent  of  the  ^ars  of  the  train  were 
not  so  associated  as  to  have  the  brakes  oper- 
ated from  the  engine,  this  omission  to  have 
50  per  cent  of  the  cars  so  operated  had  no 
connection  with  the  plaintifiTs  fall  and  in- 
Jury,  for  the  train  consisted  of  from  14  to 
16  cars,  and  all  but  5  of  these  were  between 
the  engine  and  the  flat  car  from  which  plain- 
tiff fell,  so  that  if  the  brakes  of  the  8  cars 
connected  together  immediately  behind  the 
engine  had  all  been  operated  from  the  engine, 
the  car  which  ran  over  plalntifTs  leg  would 
not  have  been  included  in  the  number.  Hence 
the  plalntifTs  evidence  that  if  the  car  which 
he  uncoupled  had  been  equipped  with  air 
brakes  working  from  the  engine,  it  would 
have  been  stopped  from  running  on  him  after 
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be  fell  by  the  aatomatlc  action  of  the  brakes 
the  instant  it  was  uncoupled,  Cannot  avail 
him.  The  statute  did  not  require  this  car 
to  be  operated  from  the  engine  because  it 
was  not  associated  with  the  60  per  cent  re- 
quired to  be  BO  operated,  and  the  failure  to 
have  the  8  associated  cars  next  to  the  engine 
80  operated  had  no  connection  with  the 
accident.  The  presence  of  air  brakes  operat- 
ed from  the  engine  could  not  have  prevented 
the  accident,  and  the  absence  of  such  equip* 
ment  on  these  cars  could  have  contributed 
nothing  to  it 

This  case  is  oitirely  different  from  Schlem- 
mer  v.  Buffalo,  eta,  R.  R.  Co.,  27  Bup.  Ct 
407,  51  L.  Ed.  681,  where  the  deceased  was 
ordered  by  his  superior  to  do  the  precise  act 
in  the  doing  of  which  he  lost  his  life.  The 
inadvertent  placing  his  head  above  the  coup- 
ling and  its  being  caught  were  results  likely 
to  occur  from  the  peril  the  deceased  was  re- 
quired by  the  master's  representative  to  take 
contrary  to  law.  In  the  present  case,  as  we 
have  pointed  out,  the  servant  was  injured  in 
doing  a  negligent  act  not  demanded  or  called 
for  by  the  conductor,  and  which  he  well  knew 
was  not  intended  by  the  order  he  had  re- 
ceived. This  was  therefore  clearly  contribu- 
tory negligence  as  distinguished  from  assump- 
tion of  risk.  Bodie  v.  Railway  Co.,  61  S.  C. 
478,  39  S.  B.  715 ;  Barksdale  v.  Railway  Co., 
66  S.  C.  211,  44  S.  B.  743;  Schlemmer  ▼. 
Railway  Co.,  supra. 

We  express  no  opinion  as  to  the  consti- 
tutionality of  the  federal  statute,  as  that 
point  is  not  made  in  the  exception.  Aside 
from  the  statute,  however,  there  was  evi- 
dence that  the  safe  and  proper  place  for  a 
dummy  was  at  the  rear  of  the  train  next  to 
the  cab,  and  that,  if  it  had  been  so  placed, 
the  air  brakes  on  the  car  uncoupled  by  the 
plaintiff  would  have  worked  automatically, 
80  as  to  bring  it  to  an  almost  instant  stop, 
and  thus  probably  would  have  prevented  it 
from  running  over  plaintiff  when  he  un- 
coupled it  and  fell.  If  full  credence  and 
force  be  given  to  this  evidence  as  tending  to 
show  that  there  was  negligence  on  the  part 
of  the  defendant  in  the  management  and 
arrangement  of  its  cars  and  that  such  neg- 
ligence was  a  proximate  cause  of  the  injury, 
the  facts  as  stated  by  the  plaintiff  himself 
admit  of  no  other  inference  than  that  his  own 
negligence  contributed  to  the  injury  as  a 
proximate  cause,  without  which  it  could  not 
bave  been  received.  Knowing  the  cars  to 
be  arranged  as  they  were,  that  hardly  any- 
thing short  of  a  miracle  could  save  him  from 
Injury  if  he  fell  between  the  moving  cars, 
that  it  would  be  impossible  for  him  to  be  so 
injured  if  he  uncoupled  by  using  the  lever 
from  the  ground,  he  balanced  himself  in  a 
stooping  or  kneeling  posture  on  the  comer 
of  the  moving  flat  car,  and  uncoupled  by 
reaching  down  to  the  lever.  No  reasonable 
man  could  fall  to  see  the  extreme  peril,  or 
doubt  that  It  was  extreme  negligence  to 
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take  it;  and  It  is  too  plain  for  difference 
of  opinion  that  this  negligence  contribuled  to 
the  injury  as  a  proximate  cause,  and  that 
without  it  the  injury  would  not  have  been 
received.  Taking  the  view  of  the  evidence 
most  favorable  to  the  plaintiff,  it  cannot  be 
doubted  the  facts  conclusively  show  con- 
tributory negligence,  and  therefore,  under  the 
principles  laid  down  in  Jarrell  v.  Railway, 
68  S.  a  491,  86  8.  B.  910,  the  plaintiff  could 
not  recover. 

4.  The  general  rule  that  it  is  the  province 
of  the  Jury  to  determine  whether  the  evi- 
dence shows  negligence  on  the  part  of  the 
defendant  or  contributory  negligence  on  the 
part  of  the  plaintiff  is  universally  recognized. 
Issues  of  negligence  and  contributory  negli- 
gence are  not  different  in  this  respect  from 
other  issues  of  fact  between  litigants.    The 
rule  is  that  all  issues  of  fact  in  law  cases 
are  for  the  Jury.     Yet  the  rule  is  no  less 
familiar  and   no   less  generally    recognized 
that,  where  there  is  a  total  failure  of  evi- 
dence on  the  part  of  the  plaintiff  to  estab- 
lish his  case  or  full  establishment  of  a  com- 
plete defense  by  plaintiff's  evidence,  there  to 
no  longer  an  issue  of  fact,  and  it  becomes 
the  duty  of  the  court  to  adjudicate  the  mat- 
ter as  on  issue  of  law  by  granting  a  nonsuit 
or  directing  a  verdict  or  ordering  a  new 
trial.    To  illustrate :    If  A.  sues  B.  on  a  con- 
tract for  the  payment  of  money  and  makes 
proof  of  existence  of  the  obligation,  but  in- 
troduces evidence  which  admits  of  no  other 
inference  than  that  the  obligation  had  been 
discharged,  could  the  proposition  be  enter* 
tained  for  a  moment  that  the  court  would  not 
have  the  power  to  dispose  of  the  cause  by 
nonsuit  Just  as  if  the  plaintiff  had  failed 
completely  to  offer  evidence  tending  to  prove 
that  an  obligation  ever  existed?    In  Hutch- 
ison V.  Noland,  1  Hill,  222,  the  court  says: 
"The  general  rule  certainly  is  that  the  plain- 
tiff is  not  to  be  nonsuited  on  what  constitutes 
the  defendant's  defense,  but  the  rule  applies 
only  where  the  decision  goes  on  the  defend- 
ant's evidence.    In  such  case  the  Jury  alone 
can  decide.    But,  if  the  defendant's  defense 
be  established  by  the  plaintiff's  witness,  then 
the  objection  does  not  apply."    Pool  v.  Rail- 
road Co.,  23  8.  C.  289;    Slater  v.  Railroad 
Co.,  29  S.  C.  100,  6  S.  E.  936.    The  principle 
is  the  same  in  issues  of  negligence.     This 
court   has  never  hesitated  to  hold  a  non- 
suit proper  where  the  plafaitiff  failed  com- 
pletely  to  offer  evidence  tending  to  prove 
negligence  as  a  proximate  cause  of  alleged 
injury.     Carrier  ▼.  Dorrance,  19  S.  C.  32; 
Hale  ▼.  Railway  Co.,  34  8.  C.  292,  13  8.  E. 
637;    Olenn  v.  Railroad  Co.,  21  8.  C.  470; 
Davis  V.  Railroad  Co.,  21  8.  C  103;    Pick- 
ens  ▼.   Railroad  Co.,   54   8.   C.  509,   32   8. 

B.  567.     In  Hooper  y.  Railroad  Co.,  21  8. 

C.  548,1  this  language  is  quoted  with  ap- 
proval: '*The  Judge  has  to  say  whether 
any  facts  have  been  established  by  evidence 
from  which  negligence  may  be  reasonably 
inferred;    the  Jurors  have  to  say  whether, 
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from  these  facts,  when  submitted  to  than, 
negligence  onght  to  be  Inferred.  The  rele- 
vancy of  evidence,  and  whethw  any  exists 
which  tends  to  prove,  or  is  capable  of  prov- 
ing, negligence,  is  for  the  court" 

We  can  see  no  possible  ground  on  which 
the  power  and  duty  of  the  court  to  grant 
a  nonsuit  can  be  distinguished  and  denied 
where  plaintiff  proves  the  negligence  of  the 
defendant  as  a  proximate  cause  and  at  the 
same  time  makes  good  the  defense  of  con- 
tributory negligence  by  introducing  evidence 
which  admits  of  no  other  inference  than  that 
his  own  negligence  contributed  to  the  injury 
as  a  proximate  cause.  It  is  true  in  Garter  ▼. 
Railroad  Co.,  19  S.  C.  24,  45  Am.  Rep.  754, 
the  circuit  court  was  held  to  be  without  pow- 
er to  grant  a  nonsuit  on  proof  by  plaintiff  of 
contributory  negligence,  and  the  authority  of 
this  case  Is  recognized  in  Darwin  v.  Railroad 
Co.,  23  S.  C.  537,  65  Am.  Rep.  32;  Petrle  ▼. 
Railroad  Co.,  29  S.  C.  322,  7  S.  B.  515;  Carter 
V,  Oil  Co.,  34  S.  0.  215,  13  S.  E.  419,  27  Am. 
St  Rep.  815;  Whaley  t.  Bartlett  42  S.  C. 
468,  20  S.  B.  745;  Hanklnson  v.  Railroad  Co., 
41  S.  C.  19,  19  S.  E.  20a  A  careful  review 
of  these  cases  suggests  that  the  leading  idea 
in  the  mind  of  the  court  was  that  the  court 
could  not  under  the  Constitution  hold  a  par- 
ticular act  or  omission,  such  for  instance  as 
a  failure  to  look  and  listen,  to  be  under  all 
circumstances  proof  of  contributory  negli- 
gence as  a  matter  of  law.  Be  that  as  it  may, 
In  the  subsequent  case  of  Jarrell  t.  Railroad 
Co.,  58  S.  C.  495,  36  S.  B.  912,  the  court  states 
the  rule,  applying  the  well-recognized  general 
principles  to  contributory  negligence:  "We 
may  also  say  that,  while  contributory  negli- 
gence is  ordinarily  a  matter  of  defense,  yet 
if  the  complaint  shows  contributory  negli- 
gence by  plaintiff,  that  would  render  the  com- 
plaint demurrable  for  insufficiency,  since  it 
contained  allegations  that  would  defeat  the 
cause  of  action  alleged,  or  prevent  a  recovery 
thereon.**  This  case  has  been  cited  and  ap- 
proved in  Elkins  v.  Railway  Co.,  64  S.  C.  561, 
43  S.  E.  19;  Creech  v.  Railway,  66  S.  C.  533, 
45  S.  E.  86 ;  Hunter  v.  Railway  Co.,  72  S.  C. 
337,  51  S.  B.  860,  110  Am.  St  Rep.  605.  The 
question  in  the  Jarrell  Case  arose  on  a  de- 
murrer, but  on  this  point  there  Is  no  ground 
for  distinction  between  a  demurrer  and  a  mo- 
tion for  a  nonsuit  It  would  not  only  be  il- 
logical, but  inconceivable  in  any  system  of 
Jurisprudence  that  a  court  should  have  power 
to  dismiss  an  action  on  the  grounds  that 
plaintiff  has  stated  no  cause  of  action,  or 
stating  it  had  also  stated  as  a  verity  and  a 
complete  defense  to  it  assuming  all  his  alle- 
gations of  fact  to  be  true,  and  yet  should  be 
without  power  on  proof  of  the  truth  of  the 
same  allegations  to  adjudge  as  a  matter  of 
law  that  proof  by  the  plaintiff  of  the  facts 
alleged  constituted  a  complete  defense  to  his 
actions.  Cases  in  other  Jurisdictions  laying 
down  the  principles  which  we  have  stated 
will  be  found  collected  in  Shearman  and  Red- 
field  on  Negligence,  (  114.    There  is  no  dif- 


ference in  the  application  of  the  rule  to  the 
plaintiff  and  the  defendant  If  the  defend- 
ant makes  out  the  plalntiiTs  cause  of  action 
either  In  contract  or  tort  by  evidence  which 
admits  of  no  other  Inference  than  that  the 
plaintiff  is  entitled  to  recover,  it  is  the  duty 
of  the  court  to  direct  a  verdict  for  the  plain- 
tiff, leaving  It  to  the  Jury  if  the  damages  are 
unliquidated  to  fix  the  amount  only.  This  is 
the  principle  applied  to  waiver  in  Hollings  v. 
Bankers,  63  S.  C.  193,  41  S.  E.  90.  There  are 
strong  reasons  for  the  great  caution  which 
this  court  has  always  exercised  in  the  use  of 
its  power  to  reverse  ar  Judgment  of  the  circuit 
court  refusing  a  nonsuit  or  a  new  trial,  or 
the  direction  of  a  verdict  on  the  ground  that 
the  evidence  admits  no  other  inference  than 
that  there  has  been  a  complete  failure  of 
proof  to  make  out  the  plalntiiTs  alleged  cause 
of  action,  or  that  there  had  been  complete 
proof  by  the  plaintiff  of  a  defense  set  up  in 
the  answer.  But  the  court  may  not  avoid 
the  responsibility  when  a  case  like  this  arises 
calling  for  the  exercise  of  this  power.  Juries 
try  issues  of  fact  When  the  evidence  makes 
no  issue  of  fact,  it  is  the  duty  of  the  court 
to  announce  the  conclusion  of  law  which  the 
evidence  requires. 

5.  Another  ground  on  which  responsibility 
for  the  injury  was  imputed  to  the  defendant 
was  set  out  in  the  twelfth  paragraph  of  the 
complaint:  "That  the  said  duties  and  work 
assigned  to  the  plaintiff  on  the  occasion  above 
described  were  not  those  plaintiff  was  ordi- 
narily required  to  do  in  the  scope  of  his  em- 
ployment as  a  flagman,  but  were  unusual 
and  outside  of  the  ordinary  duties  of  his  em- 
ployment which,  on  the  occasion  In  question, 
he  was  required  to  perform  by  the  said  de- 
fendant" The  plaintiff  testified  he  contract- 
ed to  work  as  a  flagman,  his  ordinary  duties 
being  to  protect  the  rear  of  the  train,  to  see 
that  the  lanterns  and  flags  were  placed,  and 
the  torpedoes  and  fusees  were  kept  and  used 
when  needed,  and  to  keep  the  cab  clean ;  but 
he  also  testified  that  when  he  was  employed, 
he  was  charged  by  the  train  master  to  obey 
the  conductor  or  the  engineer,  and  he  regard- 
ed it  within  the  scope  of  his  employment  to 
perform  other  labor,  such  as  unloading  freight 
and  uncoupling  cars,  when  so  directed  by  the 
conductor.  It  is  clear  from  the  evidence  that 
in  uncoupling  cars  the  plaintiff  was  not  act- 
ing within  the  scope  of  the  duties  he  had  con- 
tracted to  perform  without  directions  from 
the  conductor,  but  it  is  also  clear  he  was 
acting  within  the  scope  of  duties  he  had  un- 
dertaken when  directed  by  the  conductor  to 
perform  them.  The  general  rule  is  well  es- 
tablished that  the  servant  does  not  take  up- 
on himself  risks  which  he  would  not  reason- 
ably expect  to  encounter  because  not  within 
the  scope  of  his  contract  of  hiring.  But  in 
order  for  this  rule  to  be  available,  it  must  be 
shown  that  the  servant  was  transferred  to  es* 
sentially  new  duties  and  that  the  order  under 
which  he  acted  was  negligent  This  is  the 
view  presented  in  Labatt  on  Master  and  Serv^ 
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ants,  ft  466-468,  and  it  will  be  found  very 
difficult  to  state  a  more  accurate  test,  for 
from  the  nature  of  the  subject  each  case 
must  be  decided  on  its  own  facts,  whether 
the  service  required  was  essentially  new  and 
whether  the  order  given  was  negligent  are 
ordinarily  questions  of  fact  to  be  decided  by 
the  Jury.  But  there  are  cases,  and  we  think 
this  is  one  of  them,  where  it  cannot  be  said 
there  was  any  testimony  upon  which  a  find- 
hig  could  rest  that  the  duty  of  uncoupling  a 
car  was  essentially  new  and  not  within  the 
capacity  of  the  plaintiff  and  not  contemplat- 
ed by  his  employment  The  plaintiff  had 
been  employed  on  the  freight  train  about 
three  months  and  for  some  time  before  had 
been  on  the  railroad  bridge  force;  and  his 
testimony  already  quoted  shows  that  he  had 
full  knowledge  of  the  purpose  for  which  the 
lever  was  provided  and  that  he  used  it  in  a 
way  not  contemplated  by  the  company  in 
placing  it  or  by  the  conductor  in  giving  his 
order,  and  the  great  and  necessary  danger 
of  the  method  of  use  adopted  by  the  plaintiff 
could  not  fail  to  be  obvious  to  any  reasonable 
man. 

The  conclusion  is  irresistible  that  the 
plaintifTs  injury  was  due,  not  solely  to  his 
own  negligence,  certainly  to  his  contribu- 
tory negligence,  in  taking  unnecessary  haz- 
ards to  carry  out  the  order  of  the  conductor. 

We  do  not  deem  it  necessary  to  refer 
separately  to  the  errors  alleged  in  the  charge 
and  in  the  admission  of  the  testimony,  as  the 
foregoing  discussion  practically  disposes  of 
all  the  material  questions  made  in  the  case 
which  arose  either  on  the  motion  for  non- 
suit or  for  a  new  trial. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed 
and  the  case  remanded  to  that  court  for  a 
new  trial. 

GARY,  A.  J.  (dissenting).  While  there  was 
testimony  tending  to  show  that  the  plaintiff 
was  negligent,  it  likewise  tended  to  prove 
negligence  on  the  part  of  the  defendant  in 
several  particulars.  The  testimony  was  sus- 
ceptible of  more  than  one  inference.  There- 
fore it  cannot  be  said  that  the  negligence  of 
the  plaintiff  was  the  proximate  cause  of  his 
injury,  and  the  inference  to  be  drawn  from 
the  testimony  was  properly  submitted  to  the 
Jury,  especially  when  it  appeared  that  the 
plaintiff  did  not  have  time  for  deliberation 
in  executing  the  order  to  uncouple  the  cars. 
But  there  is  even  a  stronger  reason  why 
the  question  of  contributory  negligence  on  the 
part  of  the  plaintiff  was  properly  submitted  to 
the  Jury.  This  was  an  interstate  commerce 
'  train,  and  the  construction  of  the  statute 
mentioned  in  the  complaint  involves  a  fed- 
eral question,  in  which  case  this  court  is 
bound  to  f(^low  the  decisions  of  the  United 
States  Supreme  Court  There  is  no  differ- 
ence In  principle  between  the  present  case 
and  that  of  Schlemmer  v.  Railroad,  27  Sup. 
Ct.  407,1  from  which  we  quote  at  length,  as 
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It  is  decisive  of  the  question  under  considov 
ation.  The  facts  in  that  case  were  as  fol- 
lows: "This  is  an  action  for  the  dea(h  of 
the  plaintifTs  intestate,  Adam  M.  Schlem- 
mer, while  trying  to  couple  a  shovel  car  to 
a  caboose.  A  nonsuit  was  directed  at  the 
trial  and  the  direction  was  sustained  by  the 
Supreme  Court  of  the  state.  The  shovel  car 
was  part  of  a  train  on  its  way  through 
Pennsylvania  from  a  point  in  New  York, 
and  it  was  not  equipped  with  an  automatic 
coupler,  in  accordance  withe  the  act  of 
March  2,  1893,  c.  196,  »  2,  27  Stat  531  [U. 
S.  Comp.  St  1901,  p.  3174].  Instead  of  such 
a  coupler,  it  had  an  iron  drawbar  fastened 
underneath  the  car  by  a  pin,  and  projecting 
about  a  foot  beyond  the  car.  This  drawbar 
weighed  about  80  pounds,  and  its  free  end 
played  up  and  down.  On  this  end  was  an 
eye,  and  the  coupling  had  to  be  done  by  lift- 
ing the  free  end  possibly  a  foot  bo  that  it 
should  enter  a  slot  in  an  automatic  coupler 
on  the  caboose,  and  allow  a  pin  to  drop 
through  the  eye.  Owing  to  the  absence  of 
buffers  on  the  shovel  car,  and  to  its  being 
so  high  that  It  would  pass  over  those  on  the 
caboose,  the  car  and  caboose  would  crush 
any  one  between  them  if  they  came  together, 
and  the  coupling  failed  to  be  made.  Schlem- 
mer was  ordered  to  make  the  coupling  as  the 
train  was  slowly  approaching  the  caboose. 
To  do  so  be  had  to  get  between  the  cars, 
keeping  below  the  level  of  the  bottom  of  the 
shovel  car.  It  was  dusk,  and  in  endeavoring 
to  obey  the  order  and  to  guide  the  drawbar 
he  rose  a  very  litUe  too  high,  and,  as  he  fail- 
•ed  to  hit  the  slot  the  top  of  his  head  was 
crushed."  In  revershig  the  decision  of  the 
state  court  the  United  States  Supreme  Court 
used  this  language:  "It  is  enacted  by  sec- 
tion 8  of  the  act  that  any  employ^  injured 
by  any  car  in  use,  contrary  to  the  provisions 
of  the  act  shall  be  deemed  to  have  assumed 
the  risk  thereby  occasioned,  although  con- 
tinuing in  the  employment  of  the  carrier 
after  the  unlawful  use  had  been  brought 
to  his  knowledge.  An  early,  if  not  the  earl- 
iest, application  of  the  phrase  'assumption  of 
risk'  was  the  establishment  of  the  exception 
to  the  liability  of  a  master,  for  the  negli- 
gence of  his  servant  when  the  person  in- 
jured was  a  fellow  servant  of  the  negligent 
man.  Whether  an  actual  assumption  by 
contract  was  supposed  on  grounds  of  eco- 
nomic theory,  or  the  assumption  was  imputed 
because  of  a  conception  of  Justice  and  con- 
venience, does  not  matter  for  the  present 
purpose.  Both  reasons  are  suggested  in  the 
well-known  case  of  Farwell  v.  Boston  &  W. 
R.  Corp.,  4  Mete.  49,  57,  58,  88  Am.  Dec.  339. 
But  at  the  present  time  the  motion  is  not  con- 
fined to  risks  of  such  negligence.  It  is  ex- 
tended, as  in  this  statute  it  plainly  is  ex- 
tended, to  dangerous  conditions,  as  of  ma- 
chinery, premises,  and  the  like,  which  the 
injured  party  understood  and  appreciated, 
when  he  submitted  his  person  to  them.    In 
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this  class  of  caues  the  risk  is  said  to  be 
assumed,  because  a  person  who  frankly  and 
voluBtarily  encounters  it  has  only  himself 
to  thank  if  barm  comes  on  a  general  prin« 
clple  of  law.  Probably  the  modification  of 
this  general  principle  by  some  judicial  de- 
cisions and  by  statutes  like  section  8  is  due 
to  an  opinion  that  men  who  work  with  their 
hands  have  not  always  the  fireedom  and 
equality  of  position  assumed  by  the  doctrine 
of  laissez  faire  to  exist  Assumption  of  risk 
in  a  broad  sense  obyiously  shades  into  neg- 
ligence, as  commonly  understood.  Negli- 
gence consists  in  conduct  which  common  ex- 
perience, or  the  special  knowledge  of  the. 
actor,  shows  to  be  so  likely  to  produce  the 
result  complained  of,  xmder  the  circumstan- 
ces known  to  the  actor,  that  he  Is  held 
answerable  for  that  result,  although  it  was 
not  certain,  intended,  or  foreseen.  He  Is 
held  to  assume  the  risk  upon  .the  same 
ground.  Choctaw,  O.  &  G.  R.  Co.  v.  Me- 
Dade,  191  U.  S.  64,  68,  24  Sup.  Ct.  24,  48  L. 
Ed.  96.  Apart  from  the  notion  of  contract, 
rather  shadowy  as  applied  to  this  broad 
form  of  the  latter  conception,  the  practical 
difference  of  the  two  ideas  is  In  the  degree 
of  their  proximity  to  the  particular  harm. 
The  preliminary  conduct  of  getting  into  the 
dangerous  employment  or  relation  is  said  to 
be  accompanied  by  assumption  of  the  risk. 
The  act  more  immediately  leading  to  a  spe- 
cific accident  Is  called  negligent  But  the 
diflference  between  the  two  is  one  of  de- 
gree rather  than  of  kind;  and  when  a  stat- 
ute exonerates  a  servant  trom  the  former, 
if  at  the  same  time  it  leaves  the  defense  of 
contributory  negligence  still  open  to  the  mas- 
ter (a  matter  upon  which  we  express  no  opin- 
ion), then,  unless  great  care  be  taken,  the 
servant's  rights  will  be  sacrificed  by  simply 
charging  him  with  assumption  of  the  risk 
under  another  name.  Especially  is  tills  true 
in  Pennsylvania,  where  some  cases,  at  least, 
seem  to  have  treated  assumption  of  risk  and 
negligence  as  convertible  terms.  Patterson 
V.  Pittsburg  &  C.  R.  Co.,  76  Pa.  389,  18  Am. 
Rep.  412.  We  cannot  help  thinking  that  this 
has  happened  in  the  present  case,  as  well  as 
that  the  ruling  upon  Schlemmer*s  negligence, 
was  so  involved  with  and  dependent  upon 
erroneous  views  of  the  statute  that  if  the 
judgment  stood  the  statute  would  suffer  a 
wound."  This  decision  shows  that  the  Unit- 
ed States  Supreme  Court  regards  as  "shad- 
owy" the  distinction  between  the  assump- 
tion of  risk,  and  contributory  negligence, 
and  that  it  will  not  allow  the  provisions  of 
the  statute  to  l>e  abrogated  by  a  mere  change 
of  name,  in  the  designation  of  the  defense. 
But  even  if  these  defenses  must  be  regarded 
as  distinct  the  same  result  should  follow  in 
this  case.  In  critically  reviewing  the  case 
of  Schlemmer  v.  Railroad,  supra,  the  Central 
Law  Journal  (May  8,  1907)  thus  clearly 
points  out  the  distinction  generally  recogniz- 
ed,   between  assumption   of  risk   and   con- 


tributory negligence:  '*One  has  to  do  with 
the  contract  between  master  and  servant  the 
other  with  the  latter's  own  deliberate  act  and 
judgment  independent  of  any  contract  re- 
quirement of  the  master.  If  a  master  tells 
a  servant  to  do  such  and  such  a  thing,  and 
the  servant  sees  the  danger,  or  knows  the  de- 
fects of  the  appliances  used,  and  the  liability 
he  is  incurring,  his  undertaking  to  comply 
with  his  master's  wishes  is  an  assumption  of 
the  risks  involved.  It  may  be  negligence  on 
his  part  to  do  what  he  Is  doing,  but  it  is 
negligence  assumed  by  contract  with  his 
master,  and  of  which  his  master  has  or 
ought  to  have  knowledge.  On  the  other 
hand,  where  a  servant  In  the  course  of  his 
employment  does  an  act  not  demanded  or 
called  for  by  his  master,  and  especially 
against  the  doing  of  which  he  is  warned,  and 
such  act  is  clearly  an  act  of  negligence,  the 
commission  of  such  an  act  on  his  part 
amounts  to  contributory  negligence,  and  la 
effective  as  a  complete  defense  to  a  defend- 
ant in  an  action  for  damages." 

Tested  even  by  this  distinction,  the  ques- 
tion whether  the  plaintiff  assumed  the  risk, 
or  was  guilty  of  contributory  negligence, 
was,  in  this  case,  proper  for  the  Juiy,  For 
these  reasons  I  dissent 


(1  Ga.  App.  596) 
ROSE  v.  STATE.     (No.  247.) 
ROSE  CO.  v.  STATE.     (No.  248.) 
(0>urt  of  Appeals  of  Georgia.    April  11,  1907.) 

1.  Intoxicating  Uqttobs— Iixeqai.  Salb. 

Section  428  of  the  Penal  Ck>de  of  1895,  as 
amended  by  the  act  of  1897  (Acts  1897.  p.  39), 
is  by  its  terms  made  applicable  only  in  those 
coonties,  cities,  or  other  localities  where  the  sale 
of  spirituous,  malt  or  intoxicating  liquors  **I8 
prohibited  by  law,  high  license,  or  otherwise." 

2.  Sams. 

The  sale  of  liquor  is  not  ''prohibited  by 
law,  high  license,  or  otherwise,"  in  Bartow  coun- 
ty. Therefore,  an  indictment  in  that  county 
for  an  alleged  violation  of  the  said  section  as 
amended  was  invalid,  and  a  conviction  thereon 
was  contrary  to  law,  and  must  be  set  aside. 
(Syllabus  by  the  0>urt) 

Error  from  Superior  Court  Bartow  Conn* 
ty;  Flte,  Judge. 

Randolph  Rose  and  the  R.  M.  Rose  (Com- 
pany were  convicted  of  an  illegal  sale  of  liq- 
uors, and  bring  error.    Reversed. 

Rosser  &  Brandon,  Ben.  J.  Ckinyers,  and 
Neel  &  Peoples,  for  plaintiffs  In  error.  Sam. 
P.  Maddox,  Sol.  Gen.,  for  the  State. 

HILL,  O.  J.  In  the  superior  court  of 
Bartow  county  an  indictment  was  returned 
against  Randolph  Rose,  W.  F.  Baker,  and 
R.  M.  Rose  Company.  The  indictment  con- 
tained two  counts.  The  first  charged  a  vio- 
lation of  section  431  of  the  Penal  Ck>de  of 
1895.  The  second  charged  a  violation  of  sec- 
tion 428  of  the  Penal  Code  of  1895,  as  amend- 
ed by  the  act  of  1897  (Acts  1897,  p.  39).  The 
defendants  Randolph  Rose  and  R.  M.  Rose 
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(Company  interposed  a  demurrer  to  the  sec- 
ond count,  on  the  ground  that  it  "does  not  al- 
lege a  crime  under  the  laws  of  this,  state, 
there  being  no  law  of  force  prohibiting,  by 
high  license  or  otherwise,  the  sale  of  liquors 
In  Bartow  county."  The  court  overrulfed  the 
demurrer,  and  the  defendants  excepted  to 
that  judgment  The  court  instructed  the  jury 
that  there  was  no  evidence  that  any  spiritu- 
ous, malt,  or  intoxicating  liquors  had  been 
sold  in  Bartow  county,  and  directed  a  ver- 
dict for  the  defendants  on  the  first  count  in 
the  indictment  The  defendants  were  con- 
victed on  the  second  count  of  the  Indictment, 
and  their  motion  for  a  new  trial  was  over- 
ruled. 

The  controlling  question  in  this  case  is 
made  by  the  demurrer  to  the  second  count 
of  the  indictment  This  count,  as  before 
stated,  charged  the  defendants  with  a  viola- 
tion of  section  428  of  the  Penal  Ck)de  of 
1895,  as  amended  by  the  act  of  1807.  The 
offense  is  set  forth  in  the  language  of  the 
statute;  it  being  alleged  that  W.  F.  Baker, 
Randolph  Bose,  and  R.  M.  Rose  Company,  in 
Bartow  county  on  the  1st  day  of  January, 
1907,  did  "sell,  contract  to  sell,  take  orders 
for,  and  solicit,  personally  and  by  agent,  the 
sale  of  spirituous,  malt  and  intoxicating 
liquors  in  said  county  of  Bartow,  where  the 
sale  of  such  liquors  is  prohibited  by  law, 
high  license,  or  otherwise,  said  R.  M.  Rose 
Company  being  then  and  thege  a  corporation 
doing  business  in  this  state,  and  said  offense 
then  and  there  having  been  committed  with- 
in the  corporate  limits  of  the  city  of  Carters- 
ville,  in  the  said  county  of  Bartow."  Was 
the  sale  of  spirituous,  malt,  or  intoxicating 
liquors  prohibited  by  law,  high  license,  or 
otherwise.  In  Bartow  county  at  the  time 
when  the  offense  charged  was  alleged  to 
have  been  committed?  If  such  sale  was  not 
prohibited  in  that  county,  it  follows  that  the 
conviction,  whatever  may  have  been  the  facts 
in  the  case,  was  unlawful,  and  must  be  set 
aside.  By  its  express  terms,  section  428  of 
the  Penal  Code  of  1895,  before  and  since  the 
amendatory  act  of  1897,  makes  it  an  offense, 
personally  or  by  agent,  to  sell,  contract  to 
sell,  take  orders  for,  and  solicit  the  sale  of 
spirituous,  malt,  or  intoxicating  liquors,  oAly 
in  those  counties  in  this  state  where  the  sale 
of  such  liquors  is  prohibited  by  law.  Jus- 
tice Cobb^  in  the  case  of  Barker  v.  State,  117 
Ga.  433,  43  S.  B.  746,  gives  the  legislative  in- 
tent in  the  enactment  of  section  428  as  fol- 
lows: '^The  manifest  purpose  of  this  law  is 
to  prevent  the  sale  of  intoxicating  liquors  in 
a  prohibition  county,  town,  or  district"  See, 
in  the  same  connection,  Loeb  v.  State,  115 
Oa.  241,  41  S.  B.  675  (2).  The  Supreme  Court 
in  Strauss  v.  Mayor  of  Waycross,  97  Ga.  476, 
25  S.  B.  329,  says:  "Prior  to  the  passage  of 
the  act  of  December  18,  1893  [now  section 
428  of  the  Penal  Code  of  1895],  soliciting 
orders  for  the  sale  of  spirituous,  malt  or 
other  intoxicating  liquors^  in  any  'prohibi- 


tion' coimty  in  this  state  was  not  indictable 
under  any  criminal  statute  of  Georgia,  but 
was  for  the  first  time  made  a  state  offense  by 
the  passage  of  that  act"  Section  428  of  the 
Penal  Code  of  1895  was  amended  by  the  act 
of  1897,  by  inserting  .after  the  word  "sell," 
In  the  second  line,  the  words  "contract  to 
sell,  take  orders  for."  It  Is  clear  that  the 
Legislature  of  1897  thought  that  this  sec- 
tion applied  only  to  those  coxmties  wherein 
the  sale  of  liquor  was  then  prohibited  by 
law;  for  the  caption  of  the  amendatory  act 
expressly  restricted  its  application  to  **where 
the  sale  [of  such  liquors]  is  now  prohibited 
by  law."  In  the  case  of  Williams  v.  State, 
107  Ga.  694,  33  S.  B.  642,  the  Supreme  Court 
holds  that  "the  purpose  of  the  act  [section 
428  of  the  Penal  Code  of  1895^  as  amended 
by  the  act  of  December  9,  1897]  is  to  pre- 
vent whisky  dealers  from  selling  or  con- 
tracting to  sell,  taking  orders  for,  or  solicit- 
ing, personally  or  by  agent,  the  sale  of  in- 
toxicating liquors  in  a  *dry'  county,  town, 
or  district"  The  use  of  the  word  "dry" 
was  intended  to  designate  those  counties 
where  the  sale  of  liquors  is  prohibited  by  law. 
It  is  unnecessary  to  multiply  authorities  on 
this  point  for  it  cannot  be  doubted  that  the 
plain,  manifest  purpose  of  section  428,  as 
amended,  was  to  protect  trom  the  liquor 
traffic  those  counties  wherein  the  sale  of 
liquors  was  prohibited  by  law,  and  that  this 
section  is  applicable  only  in  those  counties 
where  the  sale  is  prohibited.  It  therefore 
follows  that,  if  there  was  no  valid  law  which 
prohibited  the  sale  of  spirituous,  malt  and 
intoxicating  liquors  in  the  county  of  Bartow 
at  the  time  when  the  alleged  offense  was 
committed,  there  could  have  been  no  viola- 
tion of  section  428,  as  amended  by  the  act  of 
1897,  in  that  county;  and  an  indictment 
based  on  that  statute  was  invalid. 

So  the  question  recurs,  was  the  sale  of 
spirituous,  malt  and  intoxicating  liquors 
prohibited  by  law,  high  license,  or  otherwise, 
in  Bartow  county  on  January  1,  1907,  or  at 
any  time  prior  to  that  date,  within  the  stat- 
ute of  limitations?  Let  us  review  the  legis- 
lation on  the  subject  of  the  liquor  question, 
as  applicable  to  Bartow  county.  On  Febru- 
ary 26,  1875  (Acts  1875,  p.  338),  a  local  act 
was  passed,  permitting  an  election  in  Bar- 
tow county  to  determine  the  question  "wheth- 
er or  not  spirituous,  vinous,  or  malt  liquors 
shall  be  sold,  bartered,  or  in  any  way  dis- 
posed of  for  a  valuable  consideration.  In 
quantities  less  than  one  gallon."  No  election 
was  ever  held  under  this  act  i^nd  it  never 
became  operative.  On  February  21,  1876 
(Acts  1876,  p.  328),  this  act  of  1875  was 
amended,  but  there  was  no  election  under 
the  act  as  amended,  and  it  never  became  ef- 
fective. On  December  2,  1884,  n  local  act 
was  passed  entitled  "An  act  to  submit  to  the 
qualified  voters  of  Bartow  county  the  ques- 
tion of  the  sale  and  furnishing  of  intoxicat- 
ing, alcoholic,  spirituous,  vinous,  or  malt  liq- 
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Dors  fji  said  county,  and  to  prohibit  the  same 
from  being  eold  or  furnished  after  said  elec- 
tion, if  a  majority  of  those  voting  shall  so 
determine,  and  to  proTlde  penalties  for  such 
sale  and  furnishing,  and  for  other  purposes.*' 
This  act  was  amended  October  7,  1886,  for- 
bidding the  sale  of  domestic  wines  at  public 
places,  and  in  quantities  less  than  one  quart 
Acts  of  1884r-85,  p.  541.  An  election  was 
held  under  this  act,  and  it  received  the  num- 
ber of  votes  necessary  for  its  adoption,  and 
became  operative.  On  November  6,  1901,  the 
Supreme  Court,  In  the  case  of  Griffin  v. 
Eaves,  114  Ga.  65,  39  S.  B.  913,  following  the 
principle  ruled  in  Papworth  v.  State,  103  Ga, 
36,  31  S.  E.  402,  and  subsequent  cases,  de- 
clared that  the  special  local  act  of  1884  for 
Bartow  county  was  in  conflict  with  the  gen- 
eral domestic  wine  act  of  Febniary  27, 
1887,  and  was  violative  of  that  clause  of  the 
Constitution  which  prohibits  special  legis- 
lation in  any  case  for  which  provision  has 
teen  made  by  an  existing  general  law.  It 
was  further  decided  In  the  same  case  that 
the  general  statute  making  it  an  offense  to 
retail  or  sell  Intoxicating  liquor  without  li- 
cense was  operative  in  Bartow  county.  Since 
the  decision  of  the  Supreme  Court  declaring 
the  special  local  act  of  1884r^  unconstitu- 
tional, this  general  law  is  the  only  one  that 
has  been  of  force  In  Bartow  county.  This 
law  does  not  prohibit  the  sale  of  liquor.  It 
permits  the  sale  under  a  license  granted  by 
the  proper  county  authorities.  This  Is  a 
regulation,  and  not  a  prohibition. 

It  seems  perfectly  clear  to  us  that  it  would 
be  a  legal  paradox  und  a  logical  absurdity  to 
hold  that  section  431  of  the  Penal  Code  of 
1895,  which  regulates,  and  section  428,  which . 
prohibits,  can  b^  effective  and  operative  at 
the  same  time  in  the  same  county  or  locality. 
We  do  not  understand  the  able  Solicitor 
General  to  combat  the  correctness  of  this 
position.  He  claims,  on  the  contrary,  that 
section  428  does  apply  in  Bartow  county, 
because  in  that  county  the  sale  of  liquor  is 
prohibited  hy  law.  He  admits  that  such  sale 
is  not  prohibited  by  high  license,  for  high 
license  does  not  necessarily  prohibit  Nei- 
ther does  he  claim  that  there  is  In  that  coun- 
ty any  special  prohibition  law,  or  that  the 
people  of  the  county  have  prohibited  the  sale 
under  the  provisions  of  the  general  local  op- 
tion law.  He  supports  his  contention  that 
the  sale  is  prohibited  in  Bartow  county  by 
the  word  "otherwise,"  used  in  the  act  of 
1897,  "prohibited  by  law,  high  license,  or 
otherwise."  He  contends  that  the  act  of 
1874  (Acts  1874,  p.  330),  creating  the  board 
of  county  commissioners  for  Bartow  county, 
gives  them  exclusive  Jurisdiction  to  issue 
licenses  for  the  sale  of  spirituous  liquors  in 
that  county ;  that,  having  exclusive  Jurisdic- 
tion, the  commissioners  can  refuse  or  grant 
licenses  at  their  election;  and  that  the  fact 
that  no  license  has  been  granted  shows  that 
the  policy  of  the  county  is  not  to  legalize  the 
sale  of  liquors,   and  therefore  the  sale  of 


spirituous  liquors  In  that  county  It  ''other- 
wise prohibited  by  law,"  the  "otherwise  pro- 
hibited by  law"  consisting  in  the  fact  that 
the  county  commissioners  have  not  granted  a 
license  to  sell  in  the  county.  The  syllogism 
of  the  Solicitor  General  proceeds  in  this 
wise :  Exclusive  Jurisdiction  Is  given  to  the 
county  commissioners  of  Bartow  county  to 
grant  or  to  refuse  licenses  for  the  sale  of 
spirituous  liquors  in  that  county.  They  have 
not  granted  a  license.  Therefore  the  sale 
of  liquor  is  prohibited  by  law.  The  conclu- 
sion is  a  palpable  non  sequltur  from  the 
premise.  There  may  be  many  reasons  for  not 
having  Issued  a  license.  No  one  may  have 
applied,  or  no  one  acceptable  to  the  commis- 
sioners may  have  applied.  Questions  of  pol- 
icy or  expediency  may  have  induced  the  com- 
missioners to  refuse  those  who  applied.  But 
the  power  to  license  existed,  and  this  pre- 
cluded the  possibility  of  prohibition.  The 
commissioners  were  not  authorized  by  law 
to  prohibit  the  sale  of  spirituous  liquors,  but 
only  to  regulate  the  sale  thereof.  Regula- 
tion is  absolutely  contradictory  of  prohibi- 
tion. The  former  can  never  exist  where  the 
latter  prevails,  or  vice  versa.  Even  regula- 
tion that  places  the  license  so  high  that  it 
amounts  to  practical  prohibition  does  not, 
as  a  matter  of  law,  prohibit  Glover  v.  State, 
126  Ga.  594,  55  S.  B.  592.  According  to  the 
Supreme  Court,  in  Griffin  v.  Eaves,  supra, 
the  only  penal  law  applicable  to  the  sale  <tf 
liquor  in  Barto%  county  is  that  contained  in 
section  431  of  the  Penal  Code  of  1895,  and 
this  law  could  not  be  applicable  in  that  coun- 
ty if  the  sale  of  liquor  was  prohibited.  The 
truth  of  the  proposition  is  self-evident,  and 
argument  seems  superfluous. 

The  words  "otherwise  prohibited,"  relied 
on  by  the  state,  really  mean  nothing  in  this 
statute.  When  the  Legislature  used  the 
words  "prohibited  by  law,"  it  exhausted  the 
subject,  and  the  addition  of  the  words  "liigh 
license  or  otherwise"  was  "wasteful  and  ri- 
diculous excess."  These  general  words  are 
sometimes  added  to  specific  enumeration  in 
statutes  out  of  abundance  of  caution,  but 
they  usually  mean  nothing.  Certainly  such 
words  must  be  "restricted  to  the  same  genus 
as4he  things  enumerated,"  and  the  use  of  the 
word  "otherwise,"  following  the  words  "pro- 
hibited by  law,"  meant  that  the  "otherwise" 
prohibition  of  the  sale  of  liquor  was  to  be  a 
legal  prohibition,  that  is,  prohibited  by  the 
law  of  high  license,  or  otherwise  prohibited 
by  law.  But  we  do  not  think  this  general 
word  means  anything  in  this  statute.  What- 
ever it  was  intended  to  mean,  it  could  not 
by  any  rule  of  logic  give  to  the  failure  of 
the  commissioners  to  grant  licenses  the  force 
and  effect  of  a  positive  enactment  prohibit- 
ing the  sale.  The  word  ^'prohibit"  is  an  ac- 
tive, transitive  verb.  As  defined  by  the 
Standard  Dictionary,  it  means  "to  forbid, 
especially  by  authority  or  legal  enactment;  in- 
terdict; as,  to  prohibit  liquor  selling,  or  a  per- 
son from"  selling  liquor."  *The  word  •*pro- 
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hibit,**  in  Its  legal  sense,  Implies  some  legis- 
lative enactment  forbidding  something.  "The 
laws  of  England,  from  the  early  Plantage- 
nets,  sternly  prohibited  the  conversion  of 
malt  into  alcohol."  ''Prohibition,"  in  the  Unit- 
ed  States,  specifically  means  "the  forbidding 
by  legislatiye  enactment  of  the  manufacture 
and  sale  of  alcoholic  liquors  for  use  as 
beverage."  Giving,  therefore,  to  the  word 
"prohibited"  its  ordinary  signification  and 
its  technical  meaning,  as  applied  to  the  par- 
ticular subject-matter  of  the  sale  of  spiritu- 
ous liquors,  it  must  involve  some  positive  act 
done  by  authority.  If  the  position  of  the 
Solicitor  General  is  correct,  there  is  no  neces- 
sity for  any  general  prohibition  law  in  Geor- 
gia, and  the  general  local  option  law  was  an 
entirely  useless  piece  of  legislation.  All  that 
is  necessary  to  secure  prohibition  in  a  coun- 
ty is  to  elect  county  officials  who  will  arbi- 
trarily and  at  all  times  refuse  to  grant  li- 
censes. This  would  put  it  in  the  power  of 
one  or  more  county  officials  to  give  or  refuse 
prohibition  to  the  people.  This  great  ques- 
tion in  which  ail  the  people  are  so  much  in- 
terested would  not  be  under  the  control  of 
positive  statute,  but  of  the  caprice  or  hones- 
ty of  a  few  individuals.  If  such  were  the 
law,  a  county  might  be  '*wet"  one  day  and 
"dry"  the  next  If  the  people  of  Bartow 
county  want  the  traffic  of  spirituous  liquors 
prohibited  in  their  county,  they  must  avail 
themselves  of  the  provisions  of  the  general 
local  option  law  of  the  state.  The  Supreme 
Court  has  repeatedly  held  that  no  special  lo- 
cal law  wilLgive  the  protection,  and  surely 
the  failure  to  grant  licenses  by  the  commis- 
sioners will  not  furnish  such  protection,  for, 
at  any  time,  the  commissioners  could  change 
their  minds  and  Tssue  licenses. 

We  conclude  that  the  sale  of  spirituous, 
malt,  or  intoxicating  liquors  was  not  pro- 
hibited by  law,  prohibited  by  high  license,  or 
prohibited  otherwise,  in  Bartow  county,  when 
the  plaintiffs  in  error  were  charged  with  a 
violation  of  section  428  of  the  Penal  Code  of 
1895,  as  amended  by  the  act  of  1897,  and  that 
the  demurrer  to  the  indictment  on  this 
ground  should  have  been  sustained.  Let  the 
judgment  of  the  Superior  court,  refusing  to 
grant  a  new  trial,  be  reversed,  the  verdict 
in  both  cases'  set  aside,  and  the  indictment 
qaashed.  The  petition  of  the  Solicitor  Gen- 
eral to  review  the  decision  of  the  Supreme 
Court  in  the  case  of  Griffin  v.  Eaves,  114  Ga. 
65,  39  S.  B.  913,  is  refused.  The  principle 
upon  which  that  case  was  decided  was  ap- 
proved by  the  Supreme  Court  in  several  cas- 
es before  and  since  the  decision  of  that  case. 
As  late  as  the  case  of  Glover  v.  State,  126 
Oa.  607,  55  S.  E.  592,  it  was  cited  and  ap- 
proved. In  the  case  of  Edwards  v.  State, 
123  Ga.  544,  51  S.  E.  630,  the  Supreme  Court 
cites  with  approval  the  principle  of  the  Pap- 
worth  Case,  and  all  subsequent  cases  involv- 
ing the  same  question.  In  view  of  these  re- 
peated rulings  of  the  Supreme  Court,  this 
court  is  not  of  the  opinion  that  the  question 


is  one  of  so  much  doubt  that  it  should  be  re- 
ferred to  the  Supreme  Court  for  review. 
Judgment  reversed. 

(1  Oa.  App.  697) 
CUNNINGBLAM  v.  STATE.     (No.  167.) 
(Court  of  Appeals  of  (Georgia.    April  25,  1907.) 

Criminal  Law  —  Rxvibw  —  Disposition   ow 

Cause. 

The  constitutionality  of  the  act  of  December 
20,  1898  (Acts  1898,  p.  60),  amending  section 
341  of  the  Penal  Code  of  1895,  by  Inserting 
therein,  after  the  word  "any."  and  before  the 
word  "pistol,"  the  words  '*kind  of  metal  knucks," 
being  tne  only  question  involved  in  this  case, 
and  the  question  having  been  certified  to  the 
Supreme  Court,  and  that  court  having  held  ad- 
versely to  the  contention  of  the  plaintiff  in  er- 
ror, and  that  said  act  is  not  unconstitutional,  an 
aflSrmance  of  the  judgment  of  the  trial  court, 
in  overruling  the  demurrer  based  upon  the  con- 
tention that  said  amendatory  act  was  unconsti- 
tutional, must  result 

(Syllabus  by  the  Court) 

Error  from  City  Ck>urt  of  Bainbridge;  Har- 
rell.  Judge. 

Will  Cunningham  was  convicted  of  a  mis- 
demeanor, and  brings  error.     Affirmed. 

For  opinion  of  Supreme  Court  on  certified 
questions,  see  57  B.  B.  90. 

W.  D.  Sheffield,  for  plaintiff  in  error. 
BUSSBLL,  J.    Judgment  affirmed* 


(128  Oa.  680) 
KIMBROUGH  v.  SMITH. 
(Supreme  Court  of  Georgia.    July  12,  1907.) 

Wiix»—CoN8iBT7cnoN— Devise  of  Lute  Es- 
tate. 

A  devise  of  a  life  estate,  made  in  distinct 
terms  in  a  prior  item,  will  not  be  enlarged  into 
a  fee-simple  estate  by  the  general  language  of  a 
subsequent  item,  where  the  language  and  the 
general  context  of  the  will  do  not  clearly  and 
plainly  indicate  such  to  be  the  testator's  purpose 
and  intent. 

[Ed.  Note.— For  cases  Ui  point,  see  Cent  Dig, 
vol.  49,  Wills,  §  1431.] 

(Syllabus  by  the  Ck>urt  ) 

Error  from  Superior  Court,  Troup  County; 
R.  W.  Freeman,  Judge. 

Action  by  S.  A.  Smith,  administrator, 
against  H.  C.  Klmbrough.  Judgment,  for 
plaintiff.    Defendant  brings  error.    Affirmed^ 

S.  A.  Smith,  as  administrator  de  bonis 
non  cum  testamento  annexe  of  John  A. 
Smith,  filed  his  complaint  for  land  against 
Kimbrough,  administrator  of  Thomas  Wes- 
ley Smith,  and  the  case  was  submitted  to  the 
Judge  without  a  Jury  under  an  agreed  state- 
ment of  facts.  In  accordance  with  the  terms 
of  this  agreement  he  subsequently  rendered 
his  decision,  which  was  in  favor  of  the  plain- 
tiff, and  the  defendant  filed  the  present  bill 
of  exceptions  complaining  of  that  decision. 
The  agreed  statement  of  facts  shows  that 
John  A.  Smith  died  in  1880,  testate,  and  that 
his  sons,  S.  P.  and  Thomas  Wesley,  who 
were  named  as  executors  in  the  will,  duly 
qualified  and  administered  the  estate,  and 
were  discharged  in  1883.    The  third  item  of 
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tne  will  is  as  follows:  "I  give  and  bequeath 
to  my  beloved  wife,  Mary  Smith,  and  to  my 
son  Tbomas  Wesley  Smith,  jointly,  the  fol- 
lowing lots  and  fractions  of  lots  of  land 
[being  the  land  sned  for  in  the  present  case]. 
The  lands  with  their  appurtenances,  herein 
mentioned,  are  to  be  held,  and  the  rents  or 
profits  thereof  enjoyed,  Jointly  by  them.  If 
one  dies  before  the  other,  the  survivor  shall 
have  the  share  of  the  one  who  dies,  and  at 
the  death  of  both  said  property  shall  revert 
to  my  estate,  to  be  equally  divided  among 
my  heirs  at  law,  at  that  time  in  life;  and, 
as  the  mills  situated  on  the  lands  thus  dis- 
posed of  require  repairs,  I  give  my  wife  and 
eon  Thos.  Wesley  five  hundred  dollars  for  tbe 
purpose  of  making  such  repairs."  The  fourth, 
sixth,  and  seventh  items  of  the  will  make 
bequests  to  his  other  children  of  lands  there- 
in specified;  the  estate  in  each  instance  be- 
ing without  any  limitation.  Item  5  gives 
certain  land  to  his  sister  for  life,  with  re- 
mainder to  a  named  daughter.  Item  8  sets 
out  that  '*in  making  the  above  and  fore- 
going bequests  it  is  distinctly  to  be  under- 
stood that  in  every  instance  the  property  so 
bequeathed  is  to  go  to  the  legatees  mentioned 
and  their  lawful  heirs,  and  in  no  instance  to 
be  subject  to  the  debts  of  said  legatees,  and 
the  same  ruling  to  apply  to  the  bequests  that 
are  to  be  made  in  the  items  that  follow,  and 
I  value  the  lands  thus  bequeathed  as  fol- 
lows, to  wit:  Those  to  my  wife  and  Thoo. 
Wesley  Jointly,  |6,000;  to  Nannie  White, 
$3,500 ;  to  Sarah  B.  Cleveland,  $3,942  [these 
two  being  daughters];  and  to  Samuel  P. 
Smith,  at  $3,805."  Item  9  provides  that 
"all  the  balance  of  my  property,  of  each 
and  every  description,  whenever  and  where- 
ever  it  may  be  or  consist  of,  I  desire  and 
direct  that  the  same  may  be  divided  and  dis- 
tributed among  my  heirs  at  law  hereinbefore 
mentioned  in  the  foregoing  items,  so  that 
the  distribution  may  be  equal,  taking  as  a 
basis  upon  which  to  estimate  the  values  I 
have  placed  on  the  realty  bequeathed,  count- 
ing my  wife  and  Thos.  Wesley  as  two 
shares;  and  it  is  to  be  distinctly  understood 
that  the  bequest  to  my  wife  is  in  lieu  of 
dower."  Tbe  residue  of  the  estate  immedi- 
ately after  the  death  of  the  testator  was 
appraised  at  $35»000.  These  legacies  were 
assented  to,  and  the  legatees  took  possession 
of  the  lands  bequeathed  to  them.  Thomas 
Wesley  was  bom  in  1832,  and  from  his 
childhood  had  lived  with  his  father  and 
mother,  never  having  married,  and  was  so 
living  at  the  time  the  will  was  made,  and 
at  testator's  death.  The  other  children  had 
married  and  with  their  families  were  liv- 
ing apart  from  the  testator.  Thomas  Wes- 
ley continued  to  live  with  his  mother,  un- 
married, till  her  death  in  1884,  ^ut  later, 
in  1894,  married.  He  continued  to  live  upon 
the  land  devised  to  himself  and  mother  after 
her  death,  and  till  his  death,  which  occurred 
on  June  13,  1904.    He  left  surviving  him  a 


wife  and  one  child,  who  continued  to  live  on 
the  place  after  his  death,  and  this  suit  ia 
brought  by  the  administrator  de  bonis  non  of 
his  father's  estate,  against  the  administrator 
of  Thomas  Wesley  Smith,  to  recover  tliis- 


F.  M.  Longley,  for  plaintiff  in  error.  J. 
R.  Terrell,  for  defendant  in  error. 

EVANS,  J.  The  solution  of  the  case  pr©^ 
sented  by  this  record  depends  upon  the  char- 
acter of  the  estate,  whether  fee  simple  or  for 
life  only,  which  Thomas  Wesley  Smith  took 
in  the  lands  devised  in  the  third  item  of  his 
father's  will.  If  no  other  considerations  en- 
tered into  the  construction  of  this  item  be- 
yond defining  the  plain  and  unambiguous 
language  of  the  testator  according  to  its  ob- 
vious legal  effect,  no  diflEiculty  would  be  ex* 
perienced  in  declaring  the  nature  of  the  es- 
tate therein  created.  With  almost  technical 
precision  the  testator  devised  to  his  wife  and 
son  Thomas  Wesley  an  estate  for  their 
Joint  lives,  with  survivorship,  and  after  the 
death  of  the  survivor  a  reversion  of  the 
land  devised  to  his  estate,  to  be  distributed 
among  his  heirs  at  law  living  at  the  time  of 
the  death  of  the  survivor.  But  tbe  plaintiff 
in  error  insists  ttiat  tbe  eighth  item  of  the 
will  is  irreconcilable  with  item  8,  and  that 
the.  life  estate  created  in  the  third  item  be- 
came absolute  under  the  eighth  item,  and 
vested  in  Thomas  Wesley  Smith  an  absolute 
fee-simple  estate  upon  the  death  of  his  motli- 
er.  Civ.  Code  1895,  I  3346,  provides  that, 
'^where  there  are  inconsistent  provisions  in 
the  same  will,  the  latter  must  prevail."  Be- 
fore a  posterior  provision  shall  be  given  the 
effect  of  nullifying  a  devise  previously  made 
in  the  will,  the  conflict  between  the  two  pro- 
visions must  be  irreconcilable.  A  subsequent 
provision  which  diminishes  a  precedent  gift» 
as  by  cutting  down  to  a  life  estate  a  prior 
devise,  is  not  so  far  conflicting  and  irrecon- 
cilable with  that  gift  as  to  be  in  a  legal 
sense  repugnant  thereto.  Broach  v.  Kitchens^ 
23  6a.  515;  Sheftall  v.  Roberts,  30  Ga.  453; 
Vaughn  v.  Howard,  75  Oa.  285.  In  these 
cases  the  language  of  the  posterior  clause 
reducing  the  estate  was  in  express  terms,  and 
not  in  general  language.  When  the  word» 
of  the  will  in  the  first  instance  distinctly 
indicate  an  intent  to  make  a  clear  gift,  such 
gift  is  not  to  be  cut  down  by  any  subsequent 
provision  which  is  inferential,  and  which 
is  not  equally  as  distinct  as  the  former.  3D 
Am.  &  Eng.  Enc.  L.  (2d  Ed.)  687;  1  Jarman 
on  Wills,  *438.  The  reason  underlying  thi» 
principle  is  equally  applicable  to  the  con- 
verse of  the  proposition,  to  wit,  that,  where 
the  prior  devise  of  an  estate  less  than  a 
fee  is  *^ade  in  distinct  terms,  it  will  not  be 
enlargea  into  a  fee  by  the  general  language 
of  a  subsequent  Item,  unless  the  language  and 
general  context  clearly  and  unmistakably 
discloses  such  to  be  the  testator's  purposo 
and  intent    It  is  familiar  law  that  the  whole 
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will  Is  to  be  taken  together,  and  (^ration 
to  be  given  to  every  part  of  it,  if  possiblei 
and  no  part  should. ever  be  rejected  because 
of  conflict  with  another  part,  except  where 
the  repugnancy  is  so  palpable  that  both  items 
<:an  not  be  given  effect  The  language  relied 
on  in  this  case  to  create  the  repugnancy  is 
the  statement  in  the  eighth  item  that  the 
property  bequeathed  in  the  previous  items 
"is  to  go  to  the  legatees  mentioned  and  their 
lawful  heirs,  and  in  no  instance  to  be  sub- 
ject to  the  debts  of  said  legatees."  It  li 
quite  evident  that  the  testator  was  of  the 
•opinion,  from  the  language  he  used,  that  he 
could  devise  property  to  his  children,  and  at 
the  same  time  exempt  it  from  liability  to 
their  debts.  The  eighth  item  does  not  remote- 
ly suggest  the  testator's  Intent  to  modify 
-or  annul  the  provisions  as  to  survivorslilp  be- 
tween his  wife  and  Thomas  Wesley,  and  there 
could  be  no  survivorship  except  that  a  life 
estate  was  created.  We  would  be  doing 
violence  to  the  clear  and  distinct  purpose 
manifested  by  the  testator  in  the  disposition 
•of  the  land  devised  in  the  third  item  to  hold 
that  the  clear  and  distinct  gift  of  a  life 
estate  was  to  be  converted  into  a  fee-simple 
estate  by  the  general  language  employed 
in  the  eighth  item  of  his  will. 

Plaintiff  in  error  further  contends  that 
the  testator  discloses  an  intention,  in  the 
eighth  and  ninth  items  of  his  will,  to  make 
an  equal  distribution  among  his  heirs  at 
law;  that  the  real  purpose  of  the  testator 
was  to  divide  his  estate  into  five  equal  parts, 
giving  two  to  his  wife  and  Thomas  Wesley, 
iind  to  the  three  other  children  each  an  equal 
share.  We  gather  from  the  whole  will  that 
tbe  testamentary  scheme  did  not  comprehend 
equality  in  the  estates  devised.  A  construc- 
tion which  would  enlarge  the  estate  granted 
to  Thomas  Wesley  in  the  third  item  into  a 
fee  simple  would  destroy  that  equality  for 
which  the  plaintiff  In  error  so  earnestly  con- 
tends, since  Thomas  Wesley,  if  he  should 
survive  his  mother,  would  be  given  a  much 
larger  share  than  would  pass  to  the  other 
children  under  the  terms  of  the  will.  It 
would  seem  that  the  testator  had  more  in 
mind  equality  in  present  interest  than  equal- 
ity of  the  estate  devised  to  his  several  chil- 
dren. In  his  estimate  of  the  land  devised  to 
tbe  different  legatees  he  values  the  land 
without  reference  to  the  estate  created  there- 
in, and  for  the  purpose  of  making  an  equal 
division  of  the  residuum  on  the  basis  of  such 
valuation.  The  will  itself  is  demonstrative 
that  this  was  the  general  testamentary 
scheme,  and  presents  no  ambiguity.  But, 
even  if  we  were  of  the  opinion  that  the  will 
raised  an  ambiguity,  the  attendant  circum- 
stances of  the  testator  and  his  family,  ap- 
pearing in  the  agreed  statement  of  facts,  il- 
lustrates that  the  construction  we  place  up- 


on it  is  the  correct  one.  The  precise  date  of 
the  will,  does  not  appear  in  the  record,  but  it 
was  probated  in  1880.  At  ttiat  time  Thomas 
Wesley  was  4S  years  of  age,  living  with  his 
mother,  and  unmarried.'  The  other  children 
were  married  and  living  apart  from  the  tes- 
tator at  the  time  of  his  death.  It  is  easy  to 
infer  from  these  circumstances  that  the  tes- 
tator did  not  believe  that  Ills  son  Thomas 
Wesley  would  ever  marry,  and  he  desired  the 
land  specifically  devised  to  go  to  his  lineal 
heirs  upon  the  death  of  the  survivor  named 
in  the  third  item  of  his  will  The  residuum 
of  the  estate  was  appraised  at  $35,000,  ap- 
proximately double  the  value  of  the  land 
specifically  devised.  The  record  is  silent  as 
to  whether  this  residuum  consisted  of  per- 
sonalty or  realty.  Both  his  wife  and  Thom- 
as Wesley  took  their  shares  of  tliis  residuum 
without  limitation.  While  we  are  of  the 
opinion  that  the  will  is  unambiguous,  we  ad- 
vert to  these  attendant  circumstances  of  the 
testator  and  his  family,  which  were  before 
the  trial  Judge,  only  to  show  that  the  con- 
struction which  we  have  given  is  consonant 
with  those  circumstances  at  the  time  the  will 
was  executed.  The  case  was  tried  by  the 
judge  without  a  jury,  by  consent,  upon  an 
agreed  statement  of  facte,  and  we  agree  in 
the  judgment  of  the  trial  judge  that  Thomas 
Wesley  Smith's  estate  in  the  lands  devised 
in  the  third  item  of  the  will  determined  up- 
on his  death. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(128  GkL  600) 
GEORGIA  RAILROAD  &  BANKING  CO.  v. 
HEARD. 

(Supreme  Ck>urt  of  Georgia.    July  10,  1907.) 

1.  APPBAI/—REVIEW— OBJlCnONS  WAIVED. 

Only  the  general  grounds  of  the  motion  for 
new  trial  were  referred  to  or  argued  in  the 
brief  of  the  plaintiff  In  error.  The  special  a»- 
signmeDts  of  error  which  were  Dot  referred  to 
in  the  brief  will  be  treated  as  abandoned. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §{  4256,  4262.] 

2.  Sake— Evidence. 

The  evidence  was  sufficient  to  nphold  the 
verdict. 
(Syllabus  by  the  0>urt.) 

Error  from  Superior  Court,  Greene  County; 
.H.  G.  Lewis,  Judge. 

Action  by  Columbus  Heard  against  the 
Georgia  Railroad  &  Banking  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Jos.  B.  &  Bryan  Gumming  and  Jas.  B.  & 
Noel  P.  Park,  for  plaintiff  in  error.  Miles 
W.  Lewis,  for  defendant  in  error. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  ooncnr. 
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^28  G&.  549) 

HUMPHRBYS  t.  SMITH. 
(Supreme  Court  of  Georgia.    June  15, 1907.) 

1.  Writ  of  Ebbob— Recobd— Psockedinob  on 
MoTioiv  FOB  New  Tbial. 

The  record  contained  an  original  motion 
for  new  trial,  based  upon  the  general  grounds 
only,  and  also  two  amendments  to  the  motion 
for  new  trial,  containing  various  special  grounds. 
It  does  not  appear  that  an  order  was  taken  at 
or  before  the  hearing  approving  the  special 
grounds,  but  it  does  appear  that  a  number  of 
the  special  grounds  are  set  forth  in  detail  in 
the  bill  of  exceptions,  which  contain  an  aver- 
ment that  *'the  recitals  of  fact  contained  in  the 
motion  for  new  trial  are  true  and  correct." 
Held,  that  such  of  the  grounds  as  are  set  forth 
in  the  bill  of  exceptions  are  sufficiently  verified 
to  be  considered  by  this  court.  Starling  y. 
Thome,  13  S.  E.  552,  87  Ga.  513. 

2.  T  B I  ▲  L  —  iNSTBucnoiv 8  —  Submission    of 
Matteb  Not  Within  Issttes. 

The  case  involves  simply  the  question  as  to 
whether  the  claimant  was  entitled  to  the  specific 
performance  of  an  alleged  parol  agreement  for 
the  sale  of  land  between  himself  and  the  plain- 
tiffs intestate;  the  plaintiff  being  an  adminis- 
trator who  was  seekmg  to  sell  the  land  in  dis^ 
pute.  The  pleadings  and  evidence  were  not  of 
such  character  as  to  raise  an  issue  of  fraud. 
The  instructions  of  the  judge  with  reference  to 
fraud,  being  wholly  foreign  to  the  issue,  were 
calculated  to  mislead  the  jury,  and  a  new  trial 
should  have  been  granted  on  account  of  the  er- 
ror committed  in  ^ving  such  instructions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  587-589,  591.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  between  F.  M.  Humphreys  and  O. 
M.  Smith,  administrator.  From  the  judg- 
ment, Humphreys  brings  error.    Reversed. 

F.  M.  Humphreys  and  C.  S.  Morgan,  for 
plaintiff  in  error.  O.  M.  Smith,  for  defend- 
ant in  error. 


ATKINSON,   J.    Judgment  reversed.    All 
th«  Justices  concur. 


(128  Ga.  &96) 

GLENN  V. 


ZENOVITCH. 


(Supreme  Ck)urt  of  Georgia.    July  10,  1907.) 

1.  Bills  and  Notes— Action  on  Noi»— Bvi- 
dbnok— sutfioisnct. 

The  verdict  was  without  evidence  to  sup- 
port it,  and  the  court  erred  in  overruling  a  mo- 
tion for  new  trial  based  upon  the  generaj 
grounds. 

2.  DePOBITIONB  —  INTEBBOOATOUES  —  AOBEB- 

MENT  OF  Counsel— Compliance. 

Where  counsel  for  both  parties  apeed,  in 
regard  to  the  execution  and  return  of  certain 
interrogatories,  that  "any  disinterested  party 
may  act  as  sole  commissioner  in  the  execution 
and  return  of  the  above  interrogatories,  but  the 
answers  must  be  written  by  the  witness  person- 
ally," compliance  with  this  stipulation  was  suf- 
ficiently shown  when  it  was  made  to  appear  that 
the  witness  to  whom  the  interrogatories  were  to 
be  propounded  dictated  his  answer  to  another 
person  who  wrote  them  out  on  a  typewriter,  and 
that  the  answers  were  read  over  to  the  witness, 
who  then,  having  previously  been  duly  sworn, 
signed  the  same. 


S.  Bills  and  Notes— VAUDrrr— Considera- 
tion—Settlement  OP  Surr. 

Where  a  note  is  given  in  settlement  of  a 
suit  pending  in  court  against  the  maker  of  the 
note,  said  party  is  bound  therebv;  and  this  la 
true  whether  the  suit  itself  was  instituted  upon 
a  just  and  valid  claim  or  not. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  BUls  and  Notes,  §  203.] 

4.  Same— AcnoN    on   Note— Evidence— Suf- 
ficiency. 

No  error  appears  to  have  been  committed  by 

the  trial  judge,  except  as  indicated  in  the  first 

headnote. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cobb  County; 
Geo.  P.  Gober,  Judge. 

Action  by  L.  G.  Zenovitch  against  N.  A. 
Glenn.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Zenovitch  brought  suit  against  Mrs.  Glenn 
on  a  promissory  note,  dated  October  21,  1902, 
for  the  principal  sum  of  $300.  The  defend- 
ant filed  a  plea  and  several  amendments.  In 
which  she  alleged  that  said  note  had  been 
obtained  by  fraud  of  plaintiff,  and,  "If  sign- 
ed by  her.  Is  totally  without  consideration." 
She  further  alleged,  and  set  up  in  her  testi- 
mony, that  plaintiff  is  indebted  to  her  upon 
two  promissory  notes,  dated  February  20, 
1903,  and  February  21, 1903,  for  the  principal 
sum  of  $259  and  $150,  respectively;  and  she 
prayed  judgment  on  said  notes  against  the 
plaintiff.  The  plaintiff  testified  that  he  had 
had  dealings  with  the  defendant  prior  to  Oc- 
tober 21,  1902,  and  that  she  had  become  in- 
debted to  him  up  to  that  time  in  the  sum 
of  $1,673  on  a  note  and  $200  for  money  loan- 
ed ;  that  he  commenced  legal  proceedings  up- 
on said  indebtedness  against  her,  and  on  Oc- 
tober 21,  1902,  they  agreed  upon  a  settle- 
ment whereby  she  paid  him  $500  in  cash 
and  gave  her  note  for  $300,  which  note  is  the 
subject  of  this  suit  The  only  portion  of 
plaintiff's  testimony  which  can  be  construed 
as  a  denial  of  the  notes  set  up  by  the  de- 
fendant in  her  cross-petition  is  the  follow- 
ing: "The  only  cash  I  received  besides  the 
$500  was  the  sum  of  $15  paid  by  her,  for 
which  I  gave  a  note  for  $15.  •  •  •  I 
have  never  received  since  October  21,  1902^ 
any  money  or  other  thing  of  value  from  Mrs. 
Glenn  in  settlement  of  this  note  [the  note 
here  sued  on]  or  for  any  other  purpose — ^that 
is,  in  satisfaction  of  any  existing  debt,  as  a 
gift  or  as  a  loan — except  the  $15  hereinbefore 
mentioned,  that  she  paid  me  in  Tacoma  in 
1903."  The  evidence  upon  the  other  mate- 
rial issues  was  conflicting.  The  jury  return- 
ed a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  $300,  with  interest  The  defendant's 
motion  for  new  trial  was  overruled,  and  sh« 
excepted. 

F.  Roland  Alston,  for  plaintiff  in  error. 
Moore  &  Pomeroy,  for  defendant  in  error. 

BEC!K,  J.  (after  stating  the  foregoing  facts^. 
1.  The  plaintiff  filed  no  responsive  pleading 
to  the  counterclaim  set  up  by  the  defendant 
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in  her  cross-petition,  and  we  are  left  to  gath- 
er from  plaintifTs  testimony  what  his  de- 
fense, if  any,  was.  In  this  connection  the 
defendant  swore:  "One  day  he  [plaintiff] 
asked  me  for  $259,  and  gave  me  his  note  for 
it  This  Is  Mr.  Zenovitch's  signature  [identi- 
fying note  for  $239,  dated  February  20, 1903]. 
I  saw  him  sign  that  paper.  •  •  •.  This 
entire  note  Is  in  his  handwriting.  •  •  • 
At  that  time  I  loaned  him  $259.  This  note 
[Identifying  note,  dated  February  21,  1903, 
for  $150]  is  for  money  that  I  gave  him.  That 
is  his  signature.  The  paper  is  in  his  hand- 
writing.*' It  is  argued  in  the  brief  of  coun- 
sel for  plaintiff  below,  defendant  in  error 
here,  that  "plaintiff  had  no  knowledge  of 
them  [the  notes  set  up  by  the  defendant]  un- 
til the  plea  was  filed  on  the  day  of  the 
trial;  and,  as  his  interrogatories  had  been 
taken  sereral  days  before  and  were  then 
in  court,  he  had  no  notice  of  this  defense, 
and  consequently  did  not  deny  these  notes 
specifically,  but  his  evidence  leaves  no  doubt 
that  said  notes  were  never  signed  by  him." 
Under  these  circumstances,  it  would  have  been 
perfectly  competent  for  the  plaintiff  to  move 
for  a  continuance  of  the  case  on  the  ground 
of  surprise,  in  order  to  prepare  to  meet  the 
issue  thus  raised ;  but  this  he  failed  to  do, 
relying  upon  his  other  testimony  to  rebut 
the  presumption  in  favor  of  the  notes  (the 
execution  of  which  was  nowhere  denied) 
and  the  direct,  testimony  of  the  defendant  in 
support  of  the  same.  It  is  true  the  plain- 
tiff testified  that  he  had  received  no  "money 
or  other  thing  of  value"  from  the  defendant, 
"as  a  gift  or  as  a  loan,"  since  October  21, 
1902;  but  this  entire  statement  is  qualified  by 
the  words,  "in  satisfaction  of  any  existing 
detot"  This  averment,  therefore,  is  alto- 
gether too  loose  and  general  to  support  a 
plea  of  want  or  failure  of  consideration  of 
the  notes  held  by  the  defendant,  the  alleged 
consideration  of  which  was  money  loaned, 
not  "in  satisfaction  of  any  existing  debt,'* 
but  as  an  independent  transaction  whereby 
plaintiff  became  indebted  to  the  defendant 
It  follows  from  what  has  been  said  that  the 
verdict  in  favor  of  the  plaintiff,  for  the  full 
amount  of  the  note  sued  on  by  him,  was  with- 
out evidence  to  support  it,  and  the  court  err- 
ed in  overruling  defendant's  motion  for  a 
new  trial  based  on  that  ground. 

2.  The  movant  complains  in  one  of  the 
grounds  of  the  motion  for  a  new  trial  that 
the  court  erred  in  admitting  in  evidence  the 
interrogatories  of  Zenovitch;  the  ground  of 
the  objection  being  that  "they  were  not  ex- 
ecuted in  accordance  with  the  agreement  be- 
tween counsel  as  to  the  manner  of  execution, 
in  that  the  answers  were  not  written  by  the 
witness  and  were  not  In  the  handwriting  of 
the  witness  as  provided  by  said  agreement." 
The  agreement  above  referred  to  was  as 
follows:  "It  is  agreed  that  any  disinterest- 
ed party  may  act  as  sole  commissioner  in  the 
execution  and  return  of  the  above  interroga- 
tories.   But  the  answers  must  be  written  by 


the  witness  personally  and  certified  to  by  a 
notary  public."  The  notary  public,  who  act- 
ed as  commissioner  to  execute  the  interroga- 
tories, certified  the  same  as  follows:  "This 
is  to  certify:  That  L.  G.  Zenovitch  pre- 
sented to  me,  William  Thompson,  notary  pub- 
lic in  and  for  the  state  of  Washington,  duly 
commissioned  and  sworn,  the  attached  in- 
terrogatories together  with  the  exhibits  there- 
to attached,  and  that,  before  answering 
said  interrogatories,  I  propounded  an  oath 
to  the  said  L.  O.  Zenovitch,  which  oath  he 
took,  and  said  that  in  his  said  answers  to 
his  said  interrogatories  he  would  tell  the 
truth,  the  whole  truth,  and  nothing  but  the 
truth.  That  the  answers  to  each  and  every 
one  of  said  interrogatories  were  given  in 
my  presence,  and  were  dictated  to  a  ste- 
nographer upon  a  typewriter  directly,  and 
that  the  same  were  carefully  read  over  to 
him  after  being  written  and  answered,  and 
are  verified  by  him  as  being  the  true  and 
correct  answers  as  [he]  dictated  them.  That 
he  did  not  write  out  the  answers  to  the  in- 
terrogatories in  longhand  himself,  for  the 
reason  that  he  is  a  slow  writer,  and  it  is 
only  with  the  greatest  difficulty  that  he  can 
write  on  account  of  poor  health  and  a  stiff 
wrist  That  he  signed  his  name  after  the 
same  had  been  carefully  read  over  by  him, 
and  that  he  has  taken  oath  before  me  that 
the  answers  have  t)een  correctly  transcribed 
according/as  he  dictated  them  in  person." 
And  the  following  affidavit  of  said  Zenovitch 
is  attached  to  the  answers  to  the  interroga- 
tories: "That  he  either  wrote  or  dictated 
the  foregoing  answers  to  the  InteiTogatorles. 
That  he  has  carefully  read  the  same  over  and 
the  Interrogatories.  That  he  knows  the  con- 
tents of  all  of  said  answers,  and  that  the 
same  constitute  His  answers  as  dictated  by 
him,  and  the  same  are  true."  It  has  been 
held  by  this  court  and  we  do  not  desire  to 
be  understood  as  laying  down  any  rule  in 
confiict  therewith,  that  "to  render  the  evi- 
dence of  a  witness  taken  by  written  inter- 
rogatories admissible  in  the  first  instance, 
the  statute  requires  that  two  commission- 
ers shall  act  in  taking  the  depositions  of  the 
witness;  and,  if  for  any  reason  the  parties 
waive  this  provision  of  the  statute  and  agree 
that  such  may  be  taken  by  one  commission- 
er, it  is  a  compliance  with  the  terms  of  the 
agreement  which  makes  the  execution  legal, 
and  authorizes  the  admission  of  the  evi- 
dence so  taken.  It  follows  that,  to  bring 
about  this  result,  <the  terms  of  the  agree- 
ment must  be  strictly  observed."  Rooney 
V.  Southern  Association,  115  Ga.  400,  41  S. 
B.  048.  In  the  case  just  cited  the  court  said : 
**The  terms  of  the  agreement  •  •  •  were 
neither  strictly  nor  substantially  observed." 
In  the  case  at  bar,  however,  the  witness  dic- 
tated his  answers  to  the  interrogatories  just 
as  he  would  have  written  them.  The  same 
were  carefully  read  over  to  him  after  being 
written.    He  makes  oath  that  thc^  were  hia 
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fmswers  as  dictated  by  him,  and  signs  the 
same  with  his  signature.  And  we  can  see 
no  reason  for  holding  that  this  was  not  a 
suihcient  compliance  with  the  agreement  that 
"the  answers  must  be  written  by  the  witness 
personally." 

3.  Where  a  note  is  given  in  settlement  of  a 
suit  pending  in  court  against  the  maker  of 
the  note»  said  party  Is  bound  thereby;  and 
this  is  true  whether  the  suit  itself  was  in- 
stituted upon  a  just  and  valid  claim  or  not. 
City  Electric  Ry.  Co.  v.  Floyd  County,  115 
Ga.  655,  42  S.  E.  45. 

4.  No  error  appears  to  have  been  commit- 
ted by  the  trial  judge,  except  as  indicated 
above,  and  the  judgment  is  reversed  alone 
for  the  reason  stated  in  the  first  division  of 
the  opinion. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(128  Ga.  577) 

McGregor  v.  battle. 

(Supreme  Court  of  Georgia.    July  10,  1907.) 

1.  Banks  and  Banking  —  Deposits  —  Rela- 
tion Between  Bank  and  Depositor, 

When  money  is  placed  in  a  bank  on  general 
deposit,  the  title  to  the  money  immediately  pass- 
es to  the  bank,  and  the  relation  of  debtor  and 
creditor  is  created  between  the  bank  and  the 
depositor.  The  moment  the  deposit  is  made 
the  credit  of  the  banker  is  substituted  for  the 
money. 

[Ed,  Note,— For  cases  in  point,  see^Sent.  Dig. 
vol.  6,  Banks  and  Banking,  §  289.] 

2.  Same— Payment  of  Check  by  Insolvent 
Bank—Liability  of  Depositob. 

If  a  bank,  though  insolvent,  is  still  con- 
ducting its  business  and  pays  a  check  of  a  de- 
Sositor  in  the  usual  course  of  business,  and  the 
epositor  has  no  notice  of  the  insolvency  of  the 
bank,  the  payment  is  good,  and  the  depositor 
will  be  protected.  If,  however,  the  depositor  is 
paid,  not  in  the  usual  course  of  business,  but  at 
a  time  when  he  has  notice  or  knowledge  that 
the  bank  is  insolvent,  and  that  the  intent  of 
the  bank  is  to  create  a  preference  in  his  favor 
over  other  creditors,  the  payment  is  not  good, 
and  such  depositor  is  liable  to  repay  to  the  b&nk, 
or  its  representative,  such  an  amount  as  would 
be  the  difference  between  the  amount  received 
by  him  and  his  pro  rata  share  of  the  assets  of 
the  bank  upon  a  final  winding  up  of  its  affairs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Banks  and  Banking,  §  156.] 

8.  T  B I A  L  —  Instructions  —  Submission    of 
Matteb  Not  Within  the  Issues. 

There  was  no  evidence  authorizing  the  judge 
to  charge  the  jury  on  the  law  of  special  de- 
posits ;  and  the  instruction  on  this  subject  was, 
under  the  facts  of  the  case,  an  error  of  such  a 
grave  nature  as  to  require  a  reversal  of  the  judg- 
ment. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Warren  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  by  C.  E.  McGregor,  receiver,  against 
B.  L.  Battle.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

McGregor,  as  receiver  of  the  Bank  of 
Warrenton,  brought  suit  against  Battle,  al- 
leging that  on  February  17.  1902,  and  prior 
thereto,  and  especially  on  February  14tb  the 


bank  was  insolv&it  or  in  contemplatioii  of  in- 
solvency, and  while  so  Insolvent  the  bank« 
in  collusion  with  the  defendant,  delivered  to 
him,  and  he  took  therefrom,  the  sum  of 
$7,000  in  cash,  which  amount  was  received 
by  him  under  the  following  circumstances: 
On  February  11th  he  became  a  stockholder  in 
the  bank,  having  purchased  70  shares  of  its 
capital  stock  of  the  par  value  of  $100,  and 
certificates  of  stock  were  duly  issued  and  de- 
livered to  him.  On  February  13th,  in  collu- 
sion with  Allen,  who  was  his  brother-in-law 
and  president  of  the  bank,  defendant  deliver- 
ed to  Allen  the  70  shares  of  stock,  and  Allen 
directed  the  cashier  to  pay  to  defendant 
$7,000  of  the  cash  of  the  bank,  or  to  place  the 
same  to  the  credit  of  the  defendant  as  a  de- 
positor, and  on  February  14th  the  defendant, 
with  a  full  knowledge  of  the  insolvency  of 
the  bank,  drew  said  $7,000  in  cash  therefrom. 
The  purpose  of  Allen  was  to  give  the  defend- 
ant a  preference  over  the  other  creditors  of 
the  bank;  the  liabilities  of  the  bank  being 
at  that  time  $60,000  while  its  assets  did  not 
exceed  $10,000.  At  that  time  the  bank  was 
absolutely  insolvent  and  known  to  be  so 
by  the  defendant  Some  of  the  depositors 
made  inquiries  with  a  view  to  withdrawing 
their  deposits,  when  the  defendant,  in  col- 
lusion with  Allen,  made  a  public  display  of 
the  $7,000  for  the  purpose  of  deceiving  them, 
and  they,  being  so  deceived,  allowed  their  de- 
posits to  remain  in  the  bank.  .The  assets  in 
the  hands  of  the  plaintiff,  as  receiver,  are 
not  sufficient  to  satisfy  all  of  the  liabilities 
of  the  bank,  and  it  is  therefore  necessary  to 
recover  from  the  defendant  the  amount  he 
fraudulently  received.  It  is  charged  that  the 
payment  to  Battle  by  the  bank  was  for  the 
purpose  of  giving  Battle  a  preference  over 
the  other  creditors  of  the  bank,  and  was 
done  with  the  intent  to  delay,  hinder,  and  de- 
fraud such  other  creditors,  and  that  this  in- 
tent was  known  to  Battle.  The  prayer  was 
that  Battle  be  required  to  receive  the  cer- 
tificates of  stock,  and  that  plaintiff  have  a 
Judgment  for  the  sum  of  $7,000,  with  interest 
from  February  14,  1902.  The  defendant  filed 
an  answer,  alleging  as  follows:  He  was  never 
a  stockholder  in  the  bank.  He  had  no  knowl- 
edge whatever,  until  within  a  few  days  be- 
fore its  failure;  that  it  was  insolvent  or  in 
an  embarrassed  condition.  A  week  or  10  days 
before  the  failure,  at  the  solicitation  of  the 
cashier,  who  assured  him  that  the  bank  was 
solvent  and  its  stock  was  a  good  investment, 
he  agreed  to  make  some  investigation  as  to 
the  bank's  affairs  with  a  view  to  taking  stock 
therein,  and,  making  a  casual  investigation, 
he  ascertained  that  three  named  parties  owed 
the  bank  large  sums,  but  there  was  other 
large  indebtedness  to  the  bank  that  he  did 
not  know  of.  In  ignorance  of  the  indebted- 
ness, other  than  that  of  the  three  persona 
above  referred  to,  he  agreed  to  take  $15,000 
of  ^tock  in  the  event  that  one  of  such  persons 
paid  the  entire  indebtedness  and  the  others 
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reduced  theira  to  a  safe  amount  These  nego- 
tiations began  about  February  1st;  and  on 
February  lOtb  be  agreed  to  take  the  stock  on 
the  conditions  referred  to.  He  made  arrange- 
ments by  which  he  obtained  the  money,  and 
on  February  12th  deposited  In  the  bank 
17,000  which  he  expected  to  use  to  pay  for 
the  stock.  On  February  14th  he  happened  to 
be  In  the  bank,  when  the  cashier,  who  had 
been  very  officious  In  endeavoring  to  induce 
him  to  take  the  stock,  without  any  request 
from  him,  handed  him  through  the  window  a 
paper,  which,  to  his  surprise,  he  discovered 
was  a  certificate  for  $7,000  of  stock.  He 
then  stated  to  the  cashier  that  he  was  not  to 
take  any  of  the  stock  except  upon  certain 
conditions,  and  asked  the  cashier  where  was 
Mr.  Allen,  the  president  On  being  Informed 
that  Mr.  Allen  was  In  his  office  in  the  rear 
of  the  bank,  he  Immediately  took  the  certif- 
icate to  Allen,  and  asked  him  if  the  condi- 
tions on  which  he  was  to  take  the  stock  had 
been  complied  with.  On  being  informed  that 
they  had  not  defendant  at  once  told  Allen 
that  he  could  not  take  the  stock  until  these 
conditions  had  been  complied  with,  and  left 
the  certificate  of  stock  with  Allen.  It  was 
Immediately  after  this  that  the  defendant 
drew  out  his  money  which  was  on  deposit  in 
the  bank.  It  was  not  placed  there  in  pay- 
ment for  stock,  and  was  not  passed  to  the 
stock  account  with  the  defendant's  knowledge 
and  consent.  Allen  agreed  to  release  the 
defendant  from  his  contract  for  the  stock, 
and.  In  pursuance  of  this  agreement,  paid 
him  the  money  which  he  had  deposited.  The 
trial  resulted  in  a  verdict  for  the  defendant; 
and  the  plaintiff  made  a  motion  for  a  new 
trial,  which  being  overruled  he  excepted. 

A.  U  Miller,  S.  H.  Sibley,  L.  D.  McGregor, 
and  Davis  &  Miller,  for  plaintiff  in  error.  E3. 
P.  Davis,  for  defendant  In  error. 

COBB,  P.  J.  (after  stating  the  facts).  1. 
The  liability  of  the  defendant  to  the  plaintiff 
depends  upon  the  character  of  the  deposit 
made  by  him  when  the  $7,000  were  turned 
over  to  the  bank.  If  It  was  a  special  deposit 
for  a  particular  purpose — that  Is,  to  be  kept 
by  the  bank  intact  to  be  used  to  pay  for  the 
stock  if  the  conditions  upon  which  he  was 
to  purchase  were  complied  with — he  would 
not  be  liable  to  the  plaintiff  for  withdrawing 
the  deposit  at  the  time  that  he  did.  If  the 
money  was  deposited  with  the  bank  for  safe- 
keeping only,  there  to  remain  Intact  until 
called  for,  the  defendant  would  have  the 
right  to  call  for  the  same  at  any  time,  and 
have  delivered  to  him  the  parcel  containing 
bis  money,  without  reference  to  the  financial 
condition  of  the  bank  at  the  time  that  the 
demand  for  the  special  deposit  was  made  up- 
on it  In  either  event,  no  title  to  the  money 
passed  to  the  bank.  Zane  on  Banks  &  Bank- 
ing, i  1G2  et  seq.  If  the  money  was  placed 
In  the  bank  on  general  deposit  th^  moment 
the  deposit   became  complete   title   to   the 


money  passed  to  the  bank,  and  the  relation 
of  debtor  and  creditor  was  created  between 
the  parties.  'The  moment  the  deposit  was 
made  the  credit  of  the  banker  was  substitut- 
ed for  the  money."  Ricks  v.  Broyles,  78  Ga. 
614,  3  S.  B.  773,  6  Am.  St  Rep.  280;  Scho- 
fleld  Mfg.  Co.  v.  Cochran,  119  Ga.  901,  47 
S.  ^  208.  The  defendant  admits  in  his  an- 
swer and  In  his  evidence  that  he  deposited 
the  money  in  the  bank.  The  question,  there- 
fore, Is  whether  It  was  general  deposit  or  a 
special  deposit  The  money  was  turned  over 
to  the  officers  of  the  bank.  There  was  no 
request  that  the  deposit  should  be  kept  sep- 
arate from  the  other  funds  of  the  bank.  It 
was  entered  upon  the  books  as  a  general  de- 
posit A  certificate  of  deposit  was  issued  to 
the  defendant  which,  so  far  as  the  evidence 
discloses,  had  none  of  the  indicia  of  a  special 
deposit.  When  the  defendant  sought  to  with- 
draw his  money,  he  signed  a  check  upon  the 
bank — the  usual  manner  In  which  general 
dei)osIts  are  withdrawn.  The  transaction 
had  all  of  the  characteristics  of  a  general 
deposit  and  was  entirely  lacking  in  any  of 
the  essentia]  elements  of  a  special  deposit 
It  Is  true  that  on  the  day  following  the  mak- 
ing of  the  deposit  when  the  check  drawn  by 
the  defendant  was  paid,  he  received  In  pay- 
ment of  his  check  a  part  of  the  Identical 
money  that  he  had  deposited  the  day  be- 
fore, but  he  received  other  money  from  the 
ban^  also;  the  amount  of  money  put  in  by 
him  not  being  on  that  day  sufficient* to  dis- 
charge his  check  in  full.  What  he  received 
on  the  day  following  his  deposit  was  the  mon- 
ey of  the  bank.  It  was  true  that  it  was  his 
money  at  one  time  on  the  preceding  day, 
but,  as  a  legal  consequence  resulting  from 
the  deposit  in  the  manner  in  which  it  was 
made,  title  to  the  money  vested  In  the  bank; 
and,  when  he  drew  his  check  as  a  general 
depositor,  while  he  received  back  some  of 
the  very  money  which  he  had  himself  depos- 
ited, he  did  not  receive  it  as  his  own  money, 
but  as  the  money  of  the  bank.  Some  of  this 
money,  although  the  identical  money  that  he 
had  deposited  on  the  day  before,  was  as 
much  the  property  of  the  bank  as  the  re- 
mainder of  the  amount  paid  to  him  which 
came  from  other  funds  of  the  bank.  There 
are  respectable  authorities  holding  that  if  a 
bank  receives  a  general  deposit  at  a  time 
when  it  is  insolvent  and  its  Insolvency  is 
known  to  the  officers  of  the  bank,  but  un- 
known to  the  depositor,  the  depositor  may 
reclaim  his  deposit;  no  title  to  the  money 
passing  on  account  of  the  fraud  perpetrated 
upon  him.  In  some  cases  this  doctrine  seems 
to  have  been  recognized  In  the  general  terms 
above  stated.  In  others  it  has  been  limited 
to  those  cases  where  the  money  of  the  de- 
positor could  be  identified  and  separated 
from  the  general  funds  of  the  bank.  In  oth- 
er cases  it  has  been  held  that  the  doctrine 
does  not  apply  If  the  money  of  the  depositor 
has  become  mingled  with  the  general  funds 
of  the  bank.    5  Cyc.  565;  2  Morse  on  Banks 
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<4th  Ed.)  S  629;  Boone  on  Banks,  §  295;  Ma- 
gee  on  Banks,  S  333;  Zane  on  Banks,  $  344; 
3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  847.  The 
Code  declares  that  if  an  insolvent  bank  or 
banker,  with  knowledge  of  such  insolvency, 
shall  receive  money  on  general  deposit,  and 
fail  to  pay  the  depositor  within  three  days 
after  demand,  such  banker  or  officer  in 
charge  of  the  bank  receiving  the  deposit 
shall  be  guilty  of  a  felony.  Civ.  Code  1895, 
§  1982;  Pen.  Code  1895,  §  207.  The  pri- 
mary purpose  of  this  provision  is  to  punish 
the  officers  of  a  bank  who  receive  on  de- 
posit money  of  others,  knowing  that  the 
bank  Is  in  a  condition  where  it  cannot  re- 
pay the  same.  It  is  contended  that  this  is  a 
recognition,  by  the  General  Assembly,  of 
the  fact  that  the  receiving  of  the  deposit  un- 
der such  circumstances  is  a  fraud  on  the  de- 
positor who  is  ignorant  of  the  condition  of 
the  bank,  and  therefore  is  in  effect  a  recog- 
nition of  the  principle  above  alluded  to, 
wblch  authorizes  a  depositor  to  reclaim  his 
deposit  It  is  to  be  noted,  however,  that  the 
banker  or  officer  of  an  incorporated  bank 
may  prevent  a  prosecution  by  repayment  of 
the  deposit  within  three  days  after  demand. 
In  the  case  of  a  private  banker  he  may  repay 
the  same  from  any  assets  owned  by  him  in- 
dependently of  those  embarked  in  his  bank- 
ing business,  or  assets  thus  embarked  so 
long  as  he  is  in  a  position  where  he  can  le- 
gally cpntrol  the  disbursement  of  such  as- 
sets; but  in  the  case  of  an  officer  of  an  in- 
corporated bank,  in  order  to  prevent  a  prose- 
cution, he  must  refund  to  the  depositor  the 
amount  of  his  deposit  out  of  his  own  assets, 
for  the  penalty  of  the  law  is  placed  upon 
him  as  an  individual,  and  he  has  no  author- 
ity, by  virtue  of  his  office  in  the  bank,  to  use 
the  assets  of  the  bank  for  the  purpose,  un- 
less it  is  done  by  the  authority  of  those  in 
control  of  the  bank,  and  under  the  circum- 
stances it  is  lawful  for  the  bank  to  make 
such  a  disposition  of  its  assets.  The  Code 
also  declares  that  all  conveyances,  assign- 
ments, transfers  of  stock,  or  other  contracts 
made  by  the  bank  in  contemplation  of  insolv- 
ency, or  after  insolvency,  except  for  the  ben- 
efit of  all  creditors  and  stockholders,  shall 
be  fraudulent  and  void  unless  made  to  an  in- 
nocent purchaser  for  value,  without  notice 
or  knowledge  of  the  condition  of  the  bank, 
and  the  officers  making  or  consenting  to  such 
conveyance  or  contract  shall  be  punished  as 
for  a  felony.  Civ.  Code  1895,  §  1979;  Pen. 
Code  1895,  §  206.  The  purpose  of  this  pro- 
vision is  to  prevent  the  bank  from  prefer- 
ring one  of  its  creditors  when  the  fact  of  in- 
solvency is  known  to  the  creditor.  A  depos- 
itor by  general  deposit  is  a  mere  creditor, 
and  if  the  bank  makes  to  the  depositor  a 
conveyance,  or  assignment,  or  transfer  of 
stock,  or  other  contract  the  legal  effect  of 
which  is  to  give  to  such  depositor  a  prefer- 
ence over  the  other  creditors,  the  transaction 
is  void,  and  the  officer  conducting  the  same 
a  felon.    It  Is  a  well-settled  principle  that. 


if  one  obtains  the  goods  of  another  under  a 
contract  of  sale  as  the  result  of  a  fraudulent 
misrepresentation  as  to  his  solvency,  the  sel- 
ler, upon  discovering  the  fraud,  may  rescind 
the  sale  and  reclaim  the  goods  in  the  event 
they  are  still  in  the  possession  of  the  buyer, 
and  the  rights  of  innocent  parties  are  not 
affected  by  such  reclamation.  It  may  be 
therefore  that  where,  by  the  fraudulent  rep- 
resentation of  the  officer  of  a  bank  as  to  its 
solvency,  one  is  induced  to  make  a  general 
deposit  of  his  money,  the  depositor  may, 
after  the  discovery  of  the  fraud  that  has 
been  perpetrated  upon  him,  recover  the  mon- 
ey that  he  has  deposited,  provided  the  same 
can  be  identified  and  the  actual  money  re- 
ceived by  the  bank  returned  to  him;  but, 
where  one  intending  to  become  a  depositor 
in  a  bank  makes  no  inquiry  as  to  its  solven- 
cy, and  is  not  induced  to  make  the  deposit 
as  the  result  of  any  statement  made  by  the 
officers  of  the  bank,  such  depositor  is  in  no 
better  position  than  any  other  person  who 
deals  with  an  insolvent  under  the  impress 
sion  that  he  is  solvent  One  who  sells  goods 
to  an  insolvent  such  sale  not  being  brought 
about  by  any  fraudulent  misrepres^itation, 
cannot  after  the  goods  have  been  delivered, 
reclaim  the  same  upon  the  ground  that  he  has 
since  discovered  that  his  buyer  is  insolvent 
even  though  the  fact  of  insolvency  were  well 
known  to  every  other  person  than  the  seller 
himself.  Upon  the  same  principle  we  think 
that  where  one  deals  with  a  bank  upon-  the 
assumption  that  it  is  solvent  and  intrusts 
his  money  to  it  as  a  general  depositor,  he 
has  no  superior  claim  over  other  creditors 
growing  out  of  the  fact  that  he  was  ignorant 
of  the  insolvency  at  the  time  of  the  deposit; 
there  being  no  other  fact  amounting  to  an 
inducement  to  make  the  deposit  other  than 
the  bank  holding  itself  out  to  the  world  as 
a  bank  of  deposit  We  do  not  think  that 
the  mere  silence  of  the  officers  of  the  bank 
as  to  its  condition  at  the  time  of  the  deposit 
is  sufficient  either  to  authorize  a  depositor 
to  reclaim  his  money  on  account  of  a  fraud, 
or  to  give  him  any  superior  lien  over  other 
creditors  in  the  distribution  of  the  assets  of 
the  bank.  As  stated  above,  however,  we  are 
aware  that  there  are  respectable  authorities 
which  go  to  this  extent 

2.  If  a  bank  is  insolvent,  but  is  still  con- 
ducting its  business,  and  pays  the  check  of  a 
depositor  in  the  usual  course  of  business, 
and  the  depositor  has  no  notice  of  the  in- 
solvency, the  payment  is  good,  and  the  de- 
positor is  protected  notwithstanding  the  bank 
is  actually  insolvent  In  Hill  v.  W.  &  A.  R. 
Co.,  86  6a.  284, 12  S.  E.  635,  it  was  held  that 
a  depositor  who  draws  his  check  on  a  bank 
and  receives  effects  therefrom,  without  no- 
tice of,  or  reason  to  suspect  its  insolvency, 
will  be  treated  as  a  bona  fide  purchaser  un- 
der the  act  above  referred  to.  See,  also, 
Dutcher  v.  Importers'  Bank,  59  N.  Y.  5. 
There  is  no  ruling  in  the  case  in  86  Ga.  284, 
12  &  E.  635,  as  to  what  would  be  the  effect 
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upon  the  transaction  If  the  depositor  knew 
of  the  Insolyency,  or  had  reason  to  suspect 
it,  at  the  time  that  he  receiyed  payment  of 
his  check,  when  such  payment  was  made 
while  the  bank  was  still  in  operation  and 
the  payment  made  in  the  usual  course  of 
business.  It  is  a  well-known  fact  that  the 
suspicion  that  a  bank  is  insolyent  causes  all 
depositors  who  are  acquainted  with  the  facts 
leading  to  the  suspicion  to  rush  at  once  and 
withdraw  their  deposits.  A  run  on  a  bank 
is  always  produced  by  those  who  think  they 
have  reason  to  suspect  that  the  bank  is  in  a 
failing  condition;  and  we  are  not  prepared 
to  hold  if  a  bank  is  still  in  operation,  open 
during  the  usual  hours  of  business,  paying 
its  checks  in  the  order  in  which  they  are 
presented,  according  to  the  custom  of  bank- 
ers, that  a  depositor  who  merely  had  reason 
to  suspect  the  solvency  of  the  bank,  this  be- 
ing the  motive  for  his  drawing  a  check, 
would  be  required  to  repay  to  the  bank  the 
amount  so  withdrawn,  less  what  would  be 
his  pro  rata  share  in  the  assets  of  the  bank 
on  the  day  that  the  amount  was  withdrawn. 
In  the  event  that  the  bank  was  afterwards 
forced  to  Hqhidation,  and  was,  in  fact,  in- 
solvent. Neither  are  we  prepared  to  hold 
that  one  who  actually  knows  that  a  bank  is 
insolvent,  but  does  nothing  except  to  draw 
bis  check  and  present  it  and  receive  pay- 
ment over  the  counter  in  the  usual  course  of 
business,  would  be  required  to  refund  the 
amount  so  withdrawn,  less  his  pro  rata 
share,  upon  a  final  winding  up  of  the  af- 
fairs of  the  bank.  As  we  understand  this 
record  a  decision  of  these  questions  is  not 
necessary.  But,  when  a  depositor  with  no- 
tice, or  knowledge,  or  reason  to  suspect  that 
a  bank  is  insolvent,  by  collusion  with  the 
officers  of  a  bank,  receives  payment  of  his 
check  not  in  the  usual  course  of  business, 
and  under  such  circumstances  that  payment 
to  him  gives  him  a  preference  over  the  other 
creditors,  the  depositor  is  guilty  of  a  fraud 
upon  the  other  creditors,  and  will  be  re- 
quired to  refund  all  of  the  amount  so  with- 
drawn by  him,  except  what  would  be  his 
proportion  of  the  assets  upon  the  winding 
up  of  the  affairs  of  the  bank.  And  especially 
would  this  be  true  in  a  case  where  the  doors 
of  a  bank  were  closed  and  other  depositors 
were  not  being  paid  and  the  depositor  re- 
ceiving his  money  was  singled  out  as  the 
sole*  depositor,  or  one  of  a  select  few,  who 
were  being  paid,  when  the  depositors,  as  a 
class,  were  not  b^ng  paid  in  the  order  in 
which  their  checks  were  presented.  It  has 
been  held  that  if  a  payment  was  made  not 
tn  the  ordinary  course  of  business^  when  the 
bank  was  actually,  though  not  avowedly,  in- 
solvent, the  payee  cannot  hold  the  amount 
paid  to  him,  though  he  was  ignorant  of  the 
bank's  condition.  2  Morse  on  Banks  (4th 
Bd.)  9  625.  Payment  made  by  an  insolvent 
baid:,  or  made  in  contemplation  of  insolv- 
ency, with  the  Intent  to  give  a  preference  to 
a  particular  creditor,  is  void,  irrespective  of 


whether  the  Insolvency  was  open  and  noto- 
rious, or  whether  the  payee  knew  of  the  in- 
solvency or  motive  of  the  bank  in  making 
the  payment  Boone  on  Banks,  S  801.  Un- 
der our  statutes,  however,  it  would  seem  that 
if  the  depositor,  although  paid  not  in  the 
usual  course  of  business,  was  ignorant  of 
the  insolvency  and  of  the  intent  of  the  bank 
to  prefer  him,  he  would  be  protected,  and  not 
required  to  refund.  However,  it  would  seem, 
under  some  circumstances,  that  payment  out 
of  the  usual  course  of  business  would  be  a 
circumstance  to  be  given  great  weight  in  de- 
termining whether  there  was  notice,  as  a 
payment  made  with  a  view  of  giving  a  pref- 
erence to  a  particular  creditor  is  rarely,  if 
ever,  made  in  the  usual  course  of  business. 
See,  in  this  connection,  Clarke  v.  Ingram,' 
107  Ga.  565,  33  S.  B.  802. 

3.  There  was  no  evidence  whatever  au- 
thorizing the  instruction  of  the  Judge  on 
the  subject  of  special  deposits.  The  in- 
struction of  the  Judge,  that  if  the  defendant 
placed  his  money  on  deposit,  and  such  ac- 
tion was  induced  by  the  officers  of  the  bank, 
and  if  the  insolvency  of  the  bank  was  un- 
known to  him,  he  would  have  a  right  to  with- 
draw the  money  when  he  learned  of  the  in- 
solvency, was  also  unauthorized  by  the  evi- 
dence; there  being  no  evidence  whatever 
that  there  was  any  inducement  held  out  to 
him  to  make  the  deposit  which  he  himself 
claims  was  a  mere  general  deposit  The 
errors  thus  committed  are  of  such  grave 
nature,  under  the  facts  of  the  case,  as  to  re- 
quire a  reversal  of  the  Judgment  The  as- 
signment made  by  the  president  and  cash- 
ier of  the  bank,  without  the  authority  of  the 
board  of  directors,  was  admissible  simply 
as  a  circumstance  showing  the  insolvency  of 
the  bank;  it  being,  in  effect,  an  admission 
of  both  the  president  and  the  cashier  that 
the  bank  was  insolvent  on  the  day  of  the 
transaction  in  question,  but  the  rejection  of 
this  evidence  probably  would  not  have  been 
alone  sufficient  reason  for  reversing  the 
Judgment 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(128  Oa.  644} 
RAGAN  V.   STANDARD   SGALB  GO. 
(Supreme  Court  of  Georgia.     June  15,  1907.) 

Subrogation— PuBCHASEBS   of   Iivcxticbbbed 

Pbopebtt. 

Where  one  purchases  a  certain  piece  of 
property  against  which  there  are  two  recorded 
mortgages,  and  pays  off  the  senior  mortgage 
oat  of  the  purchase  money,  and  it  is  canceled, 
equity  will  not,  in  the  absence  of  an  agreement 
between  the  parties  to  that  effect,  subrogate 
him  to  the  rights  of  the  senior  mortgagee,  as 
against  the  other  incumbrancer,  whose  lien  was 
subject  to  the  senior  mortgage,  but  prior  to  the 
purchase. 

FBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Subrogation,  §  38.] 


(Syllabus  by  the  Court) 
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Error  from  Superior  Court,  Floyd  Connty; 
Moses  Wright,  Judge. 

Action  by  the  Standard  Scale  Company 
against  R.  J.  Ragan.  Judgment  for  plaintiff, 
and  defendant  brings  &croT.    Reversed. 

The  Standard  Scale  Company  filed  an  equi- 
table petition  against  Ragan,  and  alleged  the 
following  facts :  On  May  26,  1902,  one  Cor- 
ley  executed  and  delivered  to  the  Exchange 
Bank  of  Rome  certain  promissory  notes  for 
the  principal  sum  of  $240,  and  secured  the 
notes  by  a  mortgage  on  one  '*De  Loach  para- 
gon" planer,  and  the  mortgage  was  recorded 
on  May  27,  1902.  Subsequently  Corley  exe- 
cuted to  Ragan  a  mortgage  covering  the  same 
property,  which  was  recorded  on  October  8, 
1902,  and  ^some  time  during  the  month  of 
November,  1902,  petitioner  bought  said  prop- 
erty from  said  Corley  for  the  sum  of  $200, 
and  out  of  said  purchase  price  it  [plaintiff] 
paid  the  Exchange  Bank  of  Rome  the  sum  of 
$160;  said  amount  being  the  balance  due 
said  bank  upon  said  note  and  mortgage  held 
by  it.  Upon  receipt  of  said  sum,  said  bank 
canceled  its  said  mortgage,  and  surrendered 
the  same  to  Corley."  Ragan  obtained  a 
judgment  in  the  city  court  against  Corley  on 
Corley's  note  and  mortgage  to  him,  and  the 
execution  was  levied  on  the  property  de- 
scribed in  the  mortgage ;  and  to  this  levy  the 
Standard  Scale  Company  interposed  a  claim. 
Corley  is  insolvent  and  has  left  the  state.  It 
was  prayed  "that  said  Ragan  be  enjoined 
from  proceeding  further  with  said  case  in 
the  city  court  until  this  cause  can  be  heard 
and  disposed  of;  that  petitioner  be  subrogat- 
ed to  the  rights  of  said  bank  as  against  said 
property;  that  said  Ragan  be  required  to 
pay  •  •  •  petitioner  the  sum  of  $160, 
with  8  per  cent  interest  thereon  from  No- 
vember 6,  1902 ;  and  that  upon  failure  to  pay 
said  amount,  with  interest,  said  property  be 
found  not  subject  to  the  mortgage  fl.  fa.  held 
by  said  Ragan."  The  case  was  submitted  to 
the  presiding  Judge  upon  an  agreed  state- 
ment of  facts,  which  accorded  with  the  fore- 
going statement,  and  the  court  rendered  Judg- 
ment as  follows :  "That  the  property  levied 
upon  and  claimed  in  said  cause  be,  and  the 
same  is  hereby,  found  not  subject  to  the  lien 
of  plaintiff's  fl.  fa.  unless  plaintiff  in  fi.  fa. 
(Ragan)  pay  over  to  claimant  (Standard 
Seaie  Company)  within  thirty  days  from  the 
date  hereof  the  sum  of  $160,  with  8  per  cent, 
interest  thereon  from  November  6,  1902." 
Ragan  excepted. 

C.  E.  Davis  and  J.  W.  &  G.  E.  Maddox,  for 
plaintiff  in  error.  Dean  &  Dean,  for  defend- 
ant in  error. 

BECK,  J.  (after  stating  the  facts).  L  The 
doctrine  of  subrogation  was  ably  discussed 
by  Justice  Cobb  in  the  case  of  Wilkins  v. 
Gibson,  113  Ga.  31,  38  S.  E.  374,  84  Am.  St 
Rep.  204,  where  the  rule  was  announced 
(page  47  of  113  Ga.,  and  page  381  of  38  S.  E.) 
that  "subrogation  will  arise  only  in  those 


cases  wheie  the  party  claiming  it  advanced 
the  mon^  to  pay  a  debt  which,  in  the  event 
of  default  by  the  debtor,  he  would  be  bound 
to  pay,  or  where  he  has  some  interest  to 
protect,  or  where  he  advanced  the  money 
under  an  agreement,  expressed  or  implied, 
made  either  with  the  debtor  or  creditor,  that 
he  would  be  subrogated  to  the  rights  and 
remedies  of  the  creditor."  The  case  of 
Simpson  y.  Ennls,  114  Ga.  202,  89  S.  B.  858» 
which  is  relied  upon  by  the  defendant  in  er- 
ror to  support  the  ruling  of  tlie  court  below* 
is  not  in  point  in  the  case  at  bar.  In  that 
case  Simpson  purchased  certain  lands  from 
the  heirs  of  a  deceased  person.  At  the  time 
of  the  purcliase  it  was  represented  to  Simp- 
son by  the  heirs  and  their  attorney  that 
there  were  no  other  debts  against  the  estate^ 
except  one  due  the  Georgia  Loan  &  Trust 
Company  and  some  state  and  county  taxes^ 
which  it  was  agreed  that  the  purchaser 
should  pay  out  of  the  purchase  money,  and 
which  he  did  so  pay.  There  is  nothing  in 
the  record  to  show  that  the  purchaser  liad 
either  actual  or  constructive  notice  of  any 
other  debts  due  by  the  decedent.  Subse- 
quently to  this  conveyance  the  defendant 
qualified  as  administrator  of  the  estate  of 
said  deceased,  and  brought  an  action  of  eject- 
ment against  the  grantees  of  Simpson  to  re- 
cover, as  the  property  of  the  decedent,  the 
lands  thus  sold  in  order  to  subject  them 
to  Judgments  which  had  been  obtained  against 
him  as  administrator.  .  Simpson  filed  an  equi- 
table petition  to  enjoin  the  administrator 
from  prosecuting  the  ejectment  suits  until 
he  should  have  reimbursed  the  petitioner  for 
the  amounts  paid  by  him  in  extinguishing 
the  debt  to  the  Georgia  Loan  &  Trust  Com- 
pany ;  and  this  court  very  properly  held  that 
the  plaintiff  was  subrogated  to  the  rights  of 
the  creditor  whose  debts  he  had  extinguished 
as  against  the  plaintiff  in  the  ejectment  suita. 
In  the  present  case,  however,  tne  plaintiff 
purchased  a  piece  of  property  against  which 
there  were  two  recorded  mortgages.  He  paid 
off  the  senior  mortgage,  and  "the  bank  [the 
holder  thereof]  canceled  its  said  mortgage  and 
surrendered  the  same  to  Corley,"  the  plain- 
tiff's vendor;  and  the  plaintiff  now  seeks  to 
be  subrogated  to  the  rights  of  the  bank  as 
against  the  holder  of  the  Junior  incumbrance. 
The  rule  in  such  cases  is  thus  stated  in 
Sheldon  on  Subrogation  (2d  Ed.)  48:  "Where 
the  purchaser  from  a  mortgagor  pays  off  the 
mortgage  and  has  it  discharged  without 
more,  equity  will  not  subrogate  him  to  the 
rights  of  the  mortgagee  against  an  incum- 
brancer whose  lien  is  subject  to  the  mort- 
gage, but  prior  to  the  purchase."  And  in  27 
Am.  &  Eng.  Enc.  of  L.  (2d  Ed.)  238»  it  is 
said :  **A  purchaser  of  property  who  has  dis- 
charged an  incumbrance  thereon  will  be  sub- 
rogated to  the  lien  of  such  incumbrance  as 
against  the  holders  of  other  incumbrances 
of  which  he  had  no  notice,  but  not  as  against 
the  holders  of  other  incumbrances  of  which 
he  had  notice^  either  actual  or  constructlYe.'* 
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See,  also,  Woodslde  t.  Lippold,  113  Ga.  877, 
39  S.  E.  400,  84  Am.  St  Rep.  267.  When  the 
Standard  Scale  Company  purchased  the  prop- 
erty  In  controversy  from  Corley  and  paid  off 
the  mortgage  to  the  bank,  it  did  so  with  con- 
structive, if  not  actual,  notice  that  Ragan 
held  another  mortgage  against  the  same  prop- 
arty;  and  it  is  not  contended  that  the  scale 
comimny  made  any  agreement  with  either  the 
debtor  or  the  creditor  that  it  was  to  be  sub- 
rogated to  the  rights  and  priorities  of  the 
banlc.  Under  the  rule  above  announced,  it 
follows  that  the  court  erred  in  holding  that 
the  plaintiff  was  subrogated  to  the  lien  of  the 
bank  as  against  the  mortgage  held  by  Ragan. 
Judgment  reversed.  All  the  Justices  con- 
cur. 


<I28  Ga.  64») 

CARMAN  V.  WATSON  &  CO. 
(Supreme  Court  of  Georgia.     June  15,  1907.) 

AfpeaIi — ^Rbvixw. 

The  evidence  introduced  by  the  plaintiff 
was  sufficient  to  authorize  the  verdict  in  his 
favor.  No  error  of  law  is  complained  of,  and, 
the  judge  being  satisfied  with  the  verdict,  it 
should  be  allowed  to  stand. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
VOL  8,  Appeal  i^nd  Ihrror,  §  8848.] 

(Syllabus  by  the  Court) 

Error  from  Superior  CJourt,  Thomas  Coun- 
ty;   R.  G.  Mitchell,  Judge.     • 

Action  by  Watson  &  Co.  against  J.  L.  Cai^ 
man.  From  th^  judgment.  Carman  brings 
error.    Affirmed. 

J.  F.  Mitchell  and  Theo.  Titus,  for  plaintiff 
in  error.  Hammond  &  Hammond,  for  de- 
fendant in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


02S  Ga.  689) 

WHITE  et  al.  v.  NORTH  GEORGIA  ELEC- 
TRIC CO.  et  al. 

(Supreme  Court  of  Georgia.     June  15,  1907.) 

1.  iNJURcnon  —  Contempt  —  MT7LTI7ABIOX7B 
Petition. 

If  a  petition  for  injunction  and  other  relief 
is  multifarious,  and  an  objection  is  properly 
made,  urging  multifariousness  as  a  reason  why 
tlie  prayers  should  not  be  granted,  it  is  erro- 
neous for  the  court,  upon  such  petition,  to  grant 
an  injunction  and  render  a  judgment  finding 
the  defendants  in  contempt  of  court  for  violating 
a  former  injunction  declared  upon  in  the  suit 

2.  Action— Join  DEB  of  Causes  of  Aotion^ 

MULTIFABIOUS   PETITION. 

A  petition  which  embraces  two  claims  by 
separate  and  distinct  parties  against  separate 
and  distinct  parties,  wnere  there  is  no  common 
right  to  be  established,  is  multifarious. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Action,  9  611.] 

8.  Saiob. 

The  allegations  of  the  petition  in  this 
case  were  of  such  character  as  to  render  the 
petition  multifarious.  Appropriate  objection 
being  taken  thereto,  it  was  erroneous  for  the 
eoort,  irrespective  of  any  other  question  in- 
68S.B.~3 


volved.  to  grant  the  injunction  and  adjudge  the 
defendants  in  contempt  of  court 
(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Ck>urt,  Rabun  Ck>unty; 
J.  J.  Kimsey,  Judge. 

Action  by  the  North  Georgia  Electric  Ck)m- 
pany  and  others  against  S.  B.  White  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error.    Reversed. 

Brown  &  Randolph,  J.  J.  Bowden,  R.  B. 
A.  Hamby,  and  Spencer  R.  Atkinson,  for 
plaintiffs  In  error.  H.  H.  Dean,  for  defend- 
ants in  error. 

ATKINSON,  J.  1,  2.  As  a  general  rule  dis- 
tinct and  separate  claims  of  or  against  dif- 
ferent persons  cannot  be  joined  in  the  same 
action.  Civ.  Code  1895,  §§  4038,  4046.  In 
equity,  where  there  is  a  common  right  to  be 
established  by  or  against  several,  and  one 
is  asserting  the  right  against  many  or  many 
against  one,  equity  will  determine  the  whole 
matter  in  one  action.  Civ.  Code  1895,  | 
4846.  Equity  is  ancillary,  but  never  antag- 
onistic to  the  law.  Civ.  Code  1805,  §  3923. 
The  sections  of  the  Code  above  referred  to 
are  entirely  in  harmony.  The  claims  are 
not  separate  and  distinct  where  there  Is  a 
common  right  to  t>e  established  by  several 
against  one  or  more.  The  contrary  is  true 
if  no  common  right  is  involved,  and  if  there 
is  no  community  of  interest  between  the 
parties  suing.  The  common  right  referred 
to  may  consist  of  a  joint  interest  in  the 
cause  of  action  declared  upon,  or  of  separate 
interests  in  the  particular  subject-matter  of 
the  suit  An  example  of  the  first  class 
would  be  a  suit  upon  a  promissory  note  pay- 
able to  several  persons  instituted  by  the  sev- 
eral payees  because  each  has  an  interest  in 
the  note  and  is  entitled  to  collect  it  An  ex- 
ample of  the  second  class  would  be  a  suit 
by  several  creditors  having  distinct  and 
separate  claims  against  an  insolvent  debtor, 
instituted  for  the  purpose  of  marshaling  as- 
sets of  the  debtor.  In  such  case  there  is  no 
joint  ownership  of  the  several  claims  assert- 
ed against  the  Insolvent  debtor,  but  all  are 
interested  in  the  disposition  to  be  made  of 
his  property.  It  may  be  said  that  where 
several  sue  jointly,  if  there  be  not  a  joint 
interest  in  the  claim  declared  upon  or  a  com- 
mon right  in  the  object  sought,  the  claims 
will  be  separate  and  distinct,  and  cannot  be 
joined.  With  an  improper  joinder  of  causes 
of  action  the  suit  will  be  multifarious. 

The  doctrine  of  multifariousness  is  ably 
discussed  by  Mr.  Justice  Fish  in  Conley  v. 
Buck,  100  Ga.  187,  28  S.  B.  97,  and  the  "com- 
mon-right" test  applied.  There  it  is  said: 
"An  equitable  petition  by  a  judgment  credit- 
or against  the  defendant  in  execution  and 
others  alleged,  in  substance,  that  they  had 
all  entered  into  a  conspiracy  to  defeat  the 
collection  of  the  debt  upon  which  the  judg- 
ment was  founded,  that  the  common  object 
of  all  the  conspirators  was  to  'hide'  and 
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'cover  up/  In  the  names  of  the  conspirators 
other  than  the  defendant  In  execution,  prop- 
erty which  really  belonged  to  hlxft,  and  that, 
in  pursuance  of  this  object,  various  deeds 
had  been  executed  purporting  to  convey  spe- 
cified parcels  of  realty  to  these  conspirators, 
which  In  fact  belonged  to  the  judgment  debt> 
or;  the  particulars  in  each  instance  being  set 
forth.  The  petition  prayed  for  the  cancel- 
lation of  the  various  conveyances  which 
were,  for  the  reasons  stated,  alleged  to  be 
fraudulent;  and  for  a  judgment  subjecting 
all  the  property  to  the  petitioner's  execution. 
Held,  that  this  petition  was  not  demurrable 
as  failing  to  set  forth  an  equitable  cause  of 
action,  nor  as  being  multifarious,  nor  for 
want  of  sufficient  fullness  to  stating,  wherehi 
the  alleged  fraudulent  acts  of  the  several  de- 
fendants consisted.'*  So,  also,  in  Van  Dyke  v. 
Van  Dyke,  120  6a.  984,  48  S.  E.  880,  the  sub- 
ject was  considered.  Mr.  Justice  Fish,  again 
speaking  for  the  court,  said  (page  988  of  120 
Ga.,  and  page  382  of  48  S.  E.) :  "It  is  not 
true  that  since  the  passage  of  the  uniform 
procedure  act  of  1887  multifariousness  Is  no 
longer  a  ground  of  demurrer  to  an  equitable 
petition.  That  act  allows  the  joinder  of 
equitable  and  legal  causes  of  action  in  one 
suit,  but  an  equitable  petition  that  would 
have  been  demurrable  for  multifariousness 
in  joining  separate  and  distinct  causes  of 
action  against  different  defendants,  prior  to 
the  passage  of  that  act,  is  still  demurrable 
on  such  ground."  Numerous  other  illustra- 
tions of  the  "common-right"  test  may  be 
found  In  the  decisions  on  the  subject  of 
multifariousness  cited  in  9  Michie's  Dig.  Ga. 
R.  472-474.  If  there  is  a  common  right  and 
the  court  of  equity  take^  jurisdiction,  there 
is  no  limit  to  which  the  court  will  go  in 
order  to  do  complete  justice,  but,  where 
there  is  no  common  right,  equity  will  not, 
for  any  purpose,  entertain  a  suit  wherein 
separate  and  distinct  parties  with  separate 
and  distinct  claims  unite  against  one  or  more 
parties.  The  statutes  simply  prohibit  the 
joining  of  such  claims  in  one  suit  If  a  suit 
be  defective  because  of  such  multifarious- 
ness, it  is  demurrable,  and,  if  objected  to  by 
appropriate  demurrer,  it  is  error  to  grant  an 
Injunction  and  adjudge  certain  of  the  de- 
fendants in  contempt  of  court  for  a  violation 
of  an  older  Injunction.  See,  in  this  con- 
nection, Webb  V.  Parks,  110  Ga,  639,  36  S. 
B.  70;  Moore  v.  Hill,  59  Ga.  760. 

8.  The  case  before  us  furnishes  an  ex- 
ample of  multifariousness.  After  amendment 
the  plaintiffs  are  the  North  Georgia  Electric 
CJompany  and  Crisson,  Poore,  and  Lockeby. 
The  defendants  are  White,  Magld,  Prentiss, 
and  De  More.  The  plaintiffs  Crisson,  Poore, 
and  Lockeby  are  not  interested  in  any  re- 
lief against  any  of  the  defendants,  except 
De  More.  The  only  relief  sought  against 
him  by.  Crisson,  Poore,  and  Lockeby  is  an 
injunction  to  stay  the  prosecution  of  a  cer- 
tain forcible  detainer  proceeding,  regularly 
sued  out  under  the  statute  and  pending  in 


the  justice's  court  There  were  no  parties 
to  that  proceeding  except  Orisson,  Poore, 
and  Lockeby  as  defendants,  and  De  More  as 
plaintiff.  The  right  of  no  other  person  was 
involved  in  that  litigation,  and  the  result  ob- 
tained therein  could  not  by  any  possibility 
have  affected  either  the  plaintiff  the  North 
Georgia  Electric  Company,  or  the  defendants 
White,  Magld,  or  Prentiss.  If  that  proceed- 
ing could  be  enjoined,  there  were  no  other 
necessary  or  proper  parties  for  the  accom- 
plishmoit  of  such  a  purpose  than  Crisson, 
Poore,  and  Lockeby  as  plaintiffs,  and  De  More 
as  defendant  With  respect  to  that  subject- 
matter  the  North  Georgia  Electric  Company 
may  have  been  stricken  from  the  pleadings, 
and  all  allegations  relating  to  matters  be- 
tween the  North  Georgia  Electric  Company 
on  the  one  hand,  and  WhKe,  Magid,  and 
Prentiss  on  the  other,  may  have  been  strick- 
en, and  a  complete  case  would  have  been 
left  for  determination  by  the  court  to  wit 
the  application  for  injunction  by  Crisson, 
Poore,  and  Lockeby  against  De  More.  This 
claim  between  these  parties  was  separate 
and  distinct  and  could  not  be  joined  in  the 
same  suit  with  another  claim  between  other 
parties  concerning  a  different  subject-matter. 
The  North  Georgia  Electric  Company  was  not 
concerned  with  the  injunction  sought  against 
the  prosecution  of  the  forcible  detainer  pro- 
ceeding instituted  by  De  More.  It  was  whol- 
ly immaterial  whether  in  that  case  De  More 
should  win  or  lose.  The  judgment  would  not 
affect  that  company  in  the  least  Its  claim 
was  against  White,  Magid,  Prentiss,  and  De 
More  with  respect  to  entirely  different  mat- 
ters. Concerning  this  claim,  it  was  alleged 
that  the  North  Georgia  Electric  Company  held 
title  to  certain  land  under  a  chain  of  title 
extending  back  to  Bleckley  et  al.;  that  while 
the  land  was  owned  by  Bleckley  a  controversy 
arose  over  the  title  between  Bleckley  and 
White,  which  resulted  in  the  recovery  of 
the  land  by  Bleckley  and  the  grant  of  a 
permanent  injunction  against  White,  enjoin- 
ing all  future  interference  with  Bleckley's 
possession;  that  in  order  to  avoid  the  effect 
of  the  injunction.  White  sold  to  Magid  and 
Magid  sold  to  Prentiss,  and  that  they  had  all 
combined  and  confederated  for  the  purpose 
of  defeating  the  injunction,  and,  so  combin- 
ing, had  employed  De  More  as  a  mere  agent 
to  go  and  enter  upon  the  possession  of  the 
property.  The  prayer  was  for  injunction 
against  White,  Magid,  Prentiss,  and  De  More, 
seeking  to  enjoin  them  from  Interfering  with 
the  possession  of  the  North  Georgia  Electric 
Company,  and  likewise  for  a  cancellation  of 
the  deed  from  White  to  Magid  and  the  deed 
from  Magid  to  Prentiss  as  clouds  upon  the 
title  of  the  North  Georgia  Electric  Company, 
and  likewise  to  punish  all  for  a  contempt  of 
court  in  violating  the  first  Injunction  ob- 
tained by  Bleckley  against  White,  to  which 
reference  has  already  been  made. 

In  this  claim  there  is  no  possibility  by 
which   Crisson,   Poorer   and   Lockeby   could 
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have  had  anj  ixrtereat  Whateyer  be  the  re- 
lief to  which  the  North  Georgia  Blectric 
Company  may  be  entitled  against  Whiter 
Magid,  Prentiss,  or  De  More  with  respect  to 
the  subject-matters  alleged,  it  was  wholly 
separate  and  distinct  from  the  Injmictloa 
sought  by  Crisson,  Poore,  and  Lockeby,  and 
was  entirely  independent  of  Crlsson,  Poorer 
and  Lockeby.  If  all  reference  to  the  claim 
for  injunction  sought  by  Orisson,  Poore,  and 
Lockeby  were  eliminated  from  the  case,  it 
would  still  leave  priding  in  court  all  of  the 
essentials  of  a  case  between  the  other  parties, 
upon  which  the  court  could  proceed.  There 
would  be  the  North  Georgia  Electric  (Company 
as  plaintiff,  and  White,  Magid,  Prentiss,  and 
De  More  as  defendants,  with  a  proper  subject- 
matter  for  adjudication  by  the  court  In 
other  words,  there  would  be  another  separate 
and  distinct  claim.  It  is  thus  seen  that  in 
this  one  suit  there  are  two  separate  and  dis- 
tinct claims  by  separate  and  distinct  parties 
without  any  common  right  The  court  not 
only  granted  the  injunction,  but  also  ad- 
Judged  some  of  the  defendants  in  contempt  of 
court  for  a  violation  of  the  injunction  de- 
scribed in  the  plaintiff's  petition.  We  have 
already  seen  that,  if  a  suit  is  multifarious 
and  is  properly  objected  to  upon  that  ground, 
the  court  should  not  in  such  suit  grant  an 
injunction  and  enter  a  Judgment  absolute  upon 
a  rule  as  for  a  contempt  of  court  declared  up- 
on in  the  suit  The  suit  in  this  case  is  multi- 
farious, and  the  Judgment  of  the  court  with 
respect  to  both  matters  should  be  reversed. 
Judgment  reversed.    All  the  Justices  con- 
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BALDWIN  V.  SEABOARD  AIR  UNB  RY. 
CO. 

(Supreme  Court  of  Georgia.     July  9,   1907.) 

Cabbikbs— Cabbiaox  or  Passxnqkbs— Wbonq- 

TUL  Expulsion. 

A  passenger  on  a  railway  train  who  had 
paid  his  fare  to  a  given  city,  which  was  under 
quarantine  regulations,  and  who,  when  near  the 
end  of  his  journey,  left  the  train  at  a  station 
(m  the  railway  line,  in  obedience  to  the  order  of 
a  quarantine  or  health  officer,  who  told  him 
that  he  would  not  be  allowed  to  ride  on  the 
train  into  the  ci^,  but  must  leave  it  at  that 
station,  has  no  cause  of  action  against  the 
railway  company  for  a  wrongful  expulsion  from 
its  train,  although  the  conductor  pointed  him 
out  to  the  health  officer,  and,  after  knowledge 
of  such  officer's  order  to  the  passenger,  did  not 
interfere  to  prevent  its  execution. 

[Ed.  Note. — For  cases  m  pomt,  see  Cent  Dig. 
vol.  9,  Carriers,  f  1411.] 

(Syllabus  by  the  Court) 

SkTor  from  Superior  Court,  Chattahoochee 
County;   W.  A.  Little,  Judge. 

Action  by  Gale  Scott  Baldwin  against  the 
Seaboard  Air  Line  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   ,4Lffirmed. 

Gale  Scott  Baldwin  brought  an  action 
against  the  Seaboard  Air  Line  Railway  Com- 


pany to  recover  damagea  The  petition  made 
the  following  allegations:  In  September, 
1905,  the  plaintiff  purchased  from  the  de- 
fendant, in  the  city  of  Albany,  Ga.,  a  ticket 
entitling  him  to  ride  on  its  passenger  train 
from  that  city  to  Columbus,  Ga.  He  board- 
ed defendant's  train  at  Albany,  and  the  con- 
ductor thereof  accepted  his  ticket  for  his 
transportation  to  Columbus.  When  the  train 
approached  Sulphur  Springs,  in  Chattahoo- 
chee county,  an  agent  of  the  defendant,  who 
was  riding  on  the  train,  notified  the  plain- 
tiff that  he  must  leave  the  train  at  that  sta- 
tion, and  that  he  would  not  be  allowed  to 
ride  the  remainder  of  the  distance  into  Co- 
lumbus; and,  when  the  train  arrived  at  Sul* 
phur  Springs,  this  agent  of  the  defendant 
ordered  him  to  leave  the  train,  "and  in  obedi- 
ence to  said  order  he  did  so,  and  was  not  al- 
lowed by  the  defendant  to  ride  any  further 
on  said  train."  The  conductor  of  the  train 
"knew  that  said  other  agent  of  said  defend- 
ant had  ordered  •  •  •  petitioner  to  leave 
said  train,  and,  in  fact,  pointed  .out  [petition- 
er] to  said  agent  as  a  person  to  be  ejected 
from  said  train,  and  failed  to  interfere  and 
prevent  the  said  agent  from  ejecting"  him. 
By  reason  of  his  ejection  from  the  train, 
the  petitioner  was  put  to  great  inconvenience 
and  trouble,  and  subjected  to  great  personal 
annoyance,  and  was  compelled  to  walk  a 
long  distance  to  another  railroad  for  the 
purpose  of  getting  to  his  destination.  The 
expulsion  of  petitioner  from  the  train  was 
with  the  con&ent  and  approval  of  the  con- 
ductor, who  failed  and  refused  to  protect 
him,  and  such  expulsion  was  without  fault 
on  the  part  of  petitioner.  When  petitioner 
applied  at  the  office  of  defendant  in  Albany 
for  a  ticket  from  that  place  to  Columbus^ 
Ga.,  he  was  notified  by  the  ticket  agent  that 
before  purchasing  a  ticket  it  would  be  neces- 
sary for  him  to  have  a  health  certificate. 
Petitioner  thereupon  "applied  to  the  health 
officer  in  the  city  of  Albany,  and  produced 
evidence  to  show  that  he  was  in  good  health, 
and  had  not  been  exposed  during  the  10  days 
preceding  said  date  to  the  infection  of  yel- 
low fever,  and  had  not  been  in  any  infected 
or  suspected  locality  for  10  days,  and 
*  *  *  procured  from  said  health  officer  the 
certificate,"  which  he  alleges  was  in  due 
form,  and  a  copy  of  which  he  attaches  to  his 
petition.  He  exhibited  this  certificate  to  the 
ticket  agent  of  defendant  and  thereupon  the 
agent  sold  him  the  ticket  from  Albany  to 
Columbus.  When  he  was  approached  "by 
the  said  officer  who  ^xpelled  him  from  said 
train,  •  *  *  and  asked  for  a  health  cer- 
tificate, he  produced  said  certificate  and  ex 
hibited  the  same  to  said  officer  and  to  said 
conductor,"  and  "it  was  the  duty  of  said 
conductor  and  said  officer  to  have  passed 
him  on  said  certificate  into  the  city  of  Co- 
lumbus, and  his  expulsion  from  said  train, 
as  hereinbefore  set  forth,  was  wrongful  and 
unjustifiable,"  and  he  has  thereby  been  in- 
jured and  damaged  in  the  sum  of  ¥2^000.    A 
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copy  of  the  health  certificate  In  question  wad 
set  forth  In  petition.  The  petition  was  de- 
murred to  ui>on  yarlous  grounds,  and  the 
petitioner  thereupon,  with  leave  of  the  court, 
amended  It  The  amendment  alleged:  The 
person  who  notified  petitioner  that  he  must 
leave  the  train  at  Sulphur  Springs  and  that 
he  would  not  be  allowed  to  ride  thereon  Into 
the  city  of  Columbus,  and  who,  when  the 
train  arrived  at  Sulphur  Springs,  ordered  him 
to  leave  it,  claimed  to  act  as  a  quarantine 
oflScer,  but  was  unknown  to  petitioner,  who 
"does  not  admit"  that  this  person  was  a 
quarantine  officer.  The  person  ''claiming  to 
act  as  a  quarantine  officer"  ordered  petition- 
er to  leave  the  train,  '*notwlth8tanding  the 
fact  that  [he]  exhibited  to  said  person  and  to 
said  conductor  his  health  certificate  as  set 
out  In  full"  In  the  original  petition,  "which 
entitled  him  to  ride  on  said  train  Into  the 
city  of  Columbus.''  The  "conductor  negli- 
gently refused  to  hiterpose  In  any  way  to 
prevent  *  *  *  petitioner  from  being  re- 
moved from  .said  train  by  said  person,  but, 
on  the  contrary,  pointed  out  •  •  •  peti- 
tioner to  said  person  and  thereby  assisted 
him  in'  removing  •  •  •  petitioner  from 
said  train."  The  conductor  "made  no  effort 
whatever  to  protect  •  •  •  petitioner,  or 
to  Induce  said  person  not  to  remove  •  •  • 
petitioner  from  said  train,  as  it  was  his  duty 
to  do  under  the  circumstances,  but  allowed 
him  to  be  ejected  from  the  train,  contrary 
to  law."  After  the  allowance  of  this  amend- 
ment the  defendant  renewed  Its  original  de- 
murrer, and  demurred  upon  other  grounds. 
One  of  the  grounds  of  the  demurrer  was  that 
the  allegations  of  the  petition  were  Insuffi- 
cient to  set  forth  a  cause  of  action.  Other 
grounds  (which  were  but  amplifications  of 
the  general  demurrer)  were:  "Because  it  Is 
apparent  from  said  petition  that  the  alleged 
'agent*  or  'officer*  ordering  plaintiff  from  the 
train  was  a  quarantine  agent  or  officer  of 
said  state,  or  some  duly  constituted  munici- 
pal authority  thereof,  and  was  not  an  officer 
or  agent  of  defendant,  nor  subject  to  its  con- 
trol or  direction.  •  •  •  It  appears,  by 
reasonable  Inference,  that  the  person  alleged 
to  have  ordered  plaintiff  off  the  train  was  an 
officer  of  said  state  or  some  duly  constituted 
municipality  thereof,  acting  within  the  scope 
of  his  authority  or  apparent  authority  and 
Independently  of  defendant  and  Its  agents, 
and  that  defendant  and  its  agents  were  with- 
out power  or  authority  to  control  or  interfere 
with  said  officer."  The  court  sustained  the 
demurrers  and  dismissed  the  petition,  and 
the  plaintiff  excepted. 

W.  R.  Hammond,  for  plaintiff  In  error. 
Goetchins  &  Cbappeli,  for  defendant  In  er- 
ror, 

FISH,  C.  J.  (after  stating  the  facts).  We 
think  the  plaintiff's  petition  clearly  Indicates 
that  at  the  time  of  the  occurrence  of  which 
he  complains  quarantine  regulations  were 
In  force  with  reference  to  travelers  seeking 


to  enter  the  city  of  Columbus,  at  least  as 
to  such  travelers  coming  from  Albany,  Ga. 
The  petition  shows  that,  before  the  plaintiff 
purchased  his  ticket,  he  was  put  on  notice 
of  the  existence  of  such  regulations  by  the 
agent  of  the  defendant  to  whom  he  applied 
to  purchase  the  ticket,  as  the  agent  notified 
him  "that,  before  purchasing  the  same.  It 
would  be  necessary  for  him  to  have  a  health 
certificate."  In  order  to  procure  such  a  cer- 
tificate from  the  Albany  health  officer,  the 
plaintiff  had  to  produce  evidence  to  show 
that  he  had  not  within  the  past  10  days  been 
exposed  to  the  Infection  of  yellow  fever,  nor 
been  in  any  Infected  or  suspected  locality* 
As  the  train  upon  which  he  was  riding  ap- 
proached the  city  of  Columbus,  an  officer, 
claiming  to  be  a  quarantine  officer,  approach- 
ed him  and  asked  him  for  a  health  certif- 
icate, and  plaintiff  exhibited  the  one  which 
he  had  procured  In  Albany  to  such  officer, 
who  told  plaintiff  that  he  would  not  be  al- 
lowed to  ride  on  the  train  Into  Columbus^ 
but  must  leave  it  at  Sulphur  Springs.  These 
facts  alleged  In  the  petition  clearly  indicate 
the  existence  of  quarantine  regulations;  and 
when  to  them  are  added  the  allegations  that 
plaintiff's  health  certificate  "  entitled  him  to 
ride  on  said  train  into  the  city  of  Columbus," 
and  that  it  was  the  duty  of  "said  officer  to 
have  passed  him  on  said  certificate  into  the 
city  of  C!oInmbus,"  it  seems  Impossible  to 
fairly  construe  this  petition  without  readi- 
ing  the  conclusion  that  there  were  such  regu- 
lations in  force  relative  to  persons  traveling 
from  Albany  to  Ck>lumbu8,  Ga.  The  petition 
shows  that,  before  the  plaintiff  purchased 
his  ticket,  he  had  every  reason  to  suspect 
that  ere  he  reached  his  journey's  end  he 
would  encounter  a  quarantine  officer,  and 
that  he  relied  both  on  his  railroad  ticket  and 
his  health  certificate  for  his  entry  into  the 
city  of  his  destination.  While  in  the  amend- 
ment to  the  petition  the  plaintiff  was  careful 
to  allege  that  he  did  not  admit  that  the  per- 
son who  ordered  him  to  leave  the  train  at 
Sulphur  Springs  was  what  such  person  claim- 
ed to  be,  a  quarantine  officer,  yet  not  only 
do  the  circumstances  alleged  in  the  petition 
strongly  tend  to  indicate  that  this  was  true, 
but,  as  we  have  seen,  the  plaintiff  himself 
alleges  that  it  was  the  duty  of  "said  officer 
to  have  passed  him  on  said  certificate  into 
the  city  of  Columbus."  The  allegation  that 
it  was  the  duty  of  said  officer  to  have  passed 
the  plaintiff  into  the  city  of  Columbus  on  the 
health  certificate  which  he  exhibited  for  the 
officer's  inspection  is  equivalent  to  an  ad- 
mission that  such  officer  was  a  quarantine 
officer.  Unless  he  was  a  quarantine  officer, 
how  could  it  have  been  his  duty  to  pass  the 
plaintiff  Into  the  city  of  C!olumbus  upon  the 
evidence  as  to  his  right  to  enter  that  city 
afforded  by  the  health  certificate?  The  al- 
legation here  referred  to  was  a  direct  ad- 
mission that  the  person  who  ordered  the 
plaintiff  to  leave  the  train  was  an  "officer" 
of  some  kind,  and  an  Indirect  admission  that 
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be  was  a  qnarantlBe  or  healtb  officer,  else 
it  could  not  have  been  bis  duty  "to  bave 
passed'*  tbe  plaintiff  "into  tbe  city  of  Colum- 
bus" upon  bis  bealtb  certificate.  Against 
tbls  clearly  implied  admission  in  tbe  original 
petition,  we  bare  tbe  allegation,  in  tbe 
amendment  tbereto,  tbat  plaintiff  does  not 
admit  tbat  tbe  person  wbo  ordered  bim  from 
tbe  train  was  a  quarantine  officer;  but  be 
did  not  deny  tbat  sucb  was  tbe  fact.  Tbe 
matter,  tben,  stands  tbus:  An  officer,  wbose 
duty  was  sucb  as  to  clearly  Indicate  tbat  be 
was  a  quarantine  or  bealtb  officer,  ordered 
tbe  plaintiff  to  leave  tbe  train,  but  tbe  plain- 
tiff neitber  expressly  admits  nor  denies  tbat 
sucb  officer  was  a  quarantine  officer.  As 
tbe  rule  Is  well  establisbed  tbat  pleadings 
are  to  be  construed  most  strongly  against 
tbe  pleader  and  tbe  allegation  from  wbicb 
tbe  admission  Is  implied  was  not  stricken 
from  tbe  original  petition,  tbe  plaintiff  could 
not  escape  its  force  and  effect  by  merely  al- 
leging tbat  be  did  not  admit  tbe  natural  and 
logical  deduction  from  sucb  allegation. 
Wbile,  by  an  amendment  to  tbe  original 
petition,  tbe  plaintiff  could  bave  witbdrawn 
an  allegation  preylously  made,  be  could  not 
by  an  amendment  place  bis  own  construc- 
tion upon  tbe  facts  wbicb  be  bad  alleged. 

After  all,  bowever,  it  does  not  really  make 
any  difference  by  wbat  particular  name  tbe 
officer  wbo  ordered  tbe  plaintiff  to  leave 
the  train  be  called,  if  bis  duty  was  sucb  as 
tbe  plaintiff  alleges  it  to  bave  been.  He 
must  bave  been  a  bealtb  officer,  clotbed  witb 
antboHty  to  pass  upon  the  sufficiency  of 
healtb  certificates  to  entitle  tbe  holders  there- 
of to  enter  tbe  city  of  Columbus,  otherwise 
it  could  not  have  been  bis  duty  to  pass  tbe 
plaintiff  into  tbat  city  upon  tbe  bealtb  cer- 
tificate wbicb  he  exhibited  for  inspection.  If 
he  was  not  clothed  witb  sucb  authority,  be 
owed  tbe  plaintiff  simply  the  negative  duty 
of  noninterference  witb  bis  liberty,  and  could 
not  tiave  owed  bIm  tbe  positive  duty  of  pass- 
ing bim  into  tbe  city  of  Colmnbus  because  be 
bad  exhibited  a  proper  health  certificate.  A 
health  officer  wbo  had  authprity  to  pass  upon 
the  sufficiency  of  plaintiff's  bealtb  certificate 
to  entitle  bim  to  enter  Columbus  bad  also, 
by  necessiary  implication,  authority  to  pre- 
vent bim  from  entering  sucb  city,  if  tbe  cer- 
tificate, under  tbe  bealtb  regulations  in  force, 
was  not  sucb  as  to  entitle  him  to  do  so.  Tbe 
case,  then,  resolves  itself  into  this  question: 
Was  it  tbe  duty  of  the  conductor  to  interfere 
to  prevent  a  healtb  officer,  clotbed  witb  sucb 
autborlty,  from  compelling  tbe  plaintiff  to 
leave  tbe  train  before  it  reached  tbe  city  of 
Columbus?  Brunswick  &  Western  Railroad 
Co.  V.  Ponder,  117  Ga.  63,  43  S.  B.  430,  60 
Lw  R.  A.  713,  97  Am.  St  Rep.  152,  is  a  case 
which  is  directly  in  point  here.  There  it  was 
held:  "A  railroad  company  is  bound  to  use  ex- 
traordinary diligence  to  protect  a  passenger 
while  in  transit  from  violence  or  injury  by 


third  person;  but,  where  tbe  passenger  is 
arrested  by  officers  of  tbe  law,  tbe  company  is 
under  no  duty  to  inquire  into  tbe  legality 
of  the  arrest"  In  the  present  case  the  c<»i- 
ductor  was  not  bound  to  contest  witb  tbe 
bealtb  officer  tbe  propriety  or  legality  of  the 
exercise  of  his  power  and  authority  in  the 
particular  instance;  as  tbe  sufficiency  of  the 
health  certificate  was  a  question  for  tbe 
bealtb  officer,  and  not  for  the  conductor.  A 
railroad  conductor  is  not  required,  for  tbe 
protection  of  one  of  bis  passengers,  to  enter 
into  a  contest  witb,  or  put  himself  in  oppo- 
sition to,  an  officer  of  tbe  law,  wbo  is  ap- 
parently acting  within  tbe  scope  of  bis  au- 
thority. Brunswick  &  Western  R.  Co.  v. 
Ponder,  supra;  Duggan  v.  Baltimore  &  Ohio 
R.  Co.,  159  Pa.  248,  28  Ati.  182,  186,  39  Am. 
St  Rep.  672;  Fetter  on  Carriers  of  Pas.  § 
101. 

Wbile  tbe  petition  alleged  tbat  the  con- 
ductor pobited  tbe  plaintiff  out  as  a  person 
to  be  ejected  from  the  train,  there  is  no  aver- 
ment tbat  tbe  conductor  said  why  be  pointed 
out  tbe  plaintiff  to  tbe  health  officer,  or  that 
be  did  anything  whatever  to  indicate  why  be 
did  so.  As  an  allegation  of  fact  therefore, 
this  statement  simply  amounts  to  an  aver- 
ment that  tbe  conductor  pointed  tbe  plaintiff 
out  to  tbe  officer  wbo  ordered  bim  to  leave 
the  train;  tbe  alleged  purpose  of  tbe  con- 
ductor in  pointing  him  out  l>eing  a  mere  con- 
clusion of  the  pleader.  Tbe  conductor  bad  a 
perfect  right  to  point  out  to  the  bealtb  officer 
tbe  passengers  on  tbe  train  wbo  had  boarded 
it  at  a  given  city  or  locality.  For  instance, 
if  tbe  bealtb  officer  asked  the  conductor  to 
indicate  to  him  the  passengers  who  had  held 
tickets  from  Albany,  and  tbe  conductor  did  so, 
be  would  not  thereby  redder  tbe  railroad  com- 
pany responsible  for  tbe  subsequent  official 
conduct  of  sucb  officer  to  sucb  passengers, 
or  any  of  them.  He  would  be  merely  giving 
information  to  wbicb  tbe  health  officer,  as 
a  matter  of  public  policy,  was  entitled.  It 
was  held  in  Owens  v.  Wilmington  &  Weldon 
Railroad  Co.,  126  N.  C.  139,  35  S.  E.  259, 
78  Am.  St  Rep.  642,  tbat  "a  railroad  com- 
pany is  not  liable  for  tbe  false  arrest  of  a 
passenger  on  one  of  its  trains  where  tbe  con- 
ductor in  charge  of  the  train  merely  pointed 
out  sucb  passenger  to  a  sheriff  wbo  bad  come 
to  arrest  bim  as  a  party  suspected  of  a  capital 
offense."  In  tbat  case  tbe  court  said :  "Tbe 
defendant  was  wholly  ignorant  of  tbe  oc- 
currence, and  its  conductor  did  not  originate 
tbe  cause  or  instigate  or  participate  in  tbe 
arrest  It  would  be  vain  and  unreasonable 
to  require  bim  to  resist  an  officer  of  the  law, 
or  the  law  itself.  Whether  the  officer  bad 
authority  or  probable  cause  for  making  tbe 
arrest  is  immaterial." 

In  tbe  case  witb  which  we  are  dealing  tbe 
court  properly  dismissed  the  petition  upon  de- 
murrer, and  tbe  judgment  is  therefore  af- 
firmed.   All  tbe  Justices  concur. 
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SAVANNAH  BLBOTRIO  00.  T.  WHEELER 

et  al. 

(Supreme  Court  of  Georgia.    July  9,  1907.) 

1.  GOBP0AATI0N»— LlABILITT     FOB     TOBTS     OV 

Agent. 

A  street  railway  company  is  liable  for  a 
tort  committed  by  its  conductor  in  the  prosecu- 
tion and  within  tne  scope  of  its  business,  wheth- 
er by  negligence  or  willfully. 

[Ed.  Note.~For  cases  in  point  see  Cent.  Dig. 
vol,  12,  Corporations,  §$  1899-1903.] 

2.  Same. 

Where  a  petition  alleged  that  a  conductor 
on  the  car  of  a  street  railway  company,  while 
engaged  in  the  prosecution  and  within  the  scope 
of  his  business  in  collecting  fares,  failed  and 
refused  to  give  a  passenger  correct  change,  and, 
upon  request  therefor,  drew  a  pistol  and  fired  at 
the  passenger,  but  that  the  ball  missed  the  pas- 
senger and  struck  a  woman  passing  on  the  i>ub- 
lic  street  through  which  the  car  was  running, 
causing  her  death,  and  that  the  plaintiffs  were 
the  husband  and  children  of  the  decedent,  the 
allegations  set  out  a  cause  of  action  against  the 
company,  and  the  petition  was  not  demurrable. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §§  1899-1904;  vol.  34, 
Master  and  Servant,  §§  1230-1233.] 

S.  Master  and  Sebvant— Injubies  to  Thibd 
Pkbsons— Liability  of  Masteb. 

Allegations  that  the  company  knowingly 
placed  in  charge  of  one  of  its  passenger  cars  a 
conductor  of  bad  character,  who  was  drunk  and 
armed  with  a  pistol,  and  that  a  homicide  occur> 
red  in  the  manner  indicated  in  the  preceding 
note,  were  not  demurrable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  1209.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  Geo.  T.  Cann,  Judge. 

Action  by  Ferry  F.  Wheeler  and  another 
against  the  Savannah  Electric  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Ferry  F.  Wheeler  and  Ferry  F.  Wheeler, 
Jr.,  a  minor,  appearing  by  his  father  as  next 
friend,  brought  suit  against  the  Savannah 
Electric  Company.  The  petition  contained 
three  counts.  The  first  alleged,  in  brief,  as 
follows:  The  defendant,  a  corporation,  oper- 
ates, maintains,  and  controls  a  system  of 
electric  street  railways,  running  in  and 
through  the  streets  of  the  city  of  Savannah, 
Including  a  line  of  railway  running  through 
Broughton  street,  in  the  city  of  Savannah, 
and  did  so  on  October  26,  1905.  It  was  a 
common  carrier  of  passengers  over  said  line. 
On  the  afternoon  of  that  day  one  of  its  pas- 
senger cars  was  run  and  operated  by  two  of 
its  servants  and  agents;  one  of  them  being 
the  motorman  and  the  other  the  conductor. 
The  conductor  was  the  principal  servant  in 
charge  of  the  car.  He  was  drunk  to  such 
an  extent  that  he  was  imable  to  properly 
perform  his  duties  as  conductor  while  col- 
lecting fares  from  the  passengers.  He  was 
BO  unsteady  upon  his  feet  that  he  reeled  from 
side  to  side  of  the  car,  and  failed  to  make 
proper  change  for  the  passengers,  in  one  in- 
stance giving  pistol  bullets  for  change.  He 
failed  and  refused  to  give  one  of  the  pas- 


sengers on  the  car  the  change  tbat  was  due 
him,  and,  upon  request  to  do  so,  with  an 
oath,  he  drew  his  pistol  from  his  pocket  and 
tried  to  shoot  the  passenger.  The  latter 
grabbed  tbe  pistol  barrel,  and  scuffled  with 
the  conductor  in  order  to  keep  from  being 
shot.  During  the  scuffle  the  conductor  fired 
the  pistol  three  times  at  the  passenger.  One 
shot  struck  the  passenger;  the  other  two 
missing  him.  One  of  them  passed  through 
the  window  of  the  car,  and  struck  Mrs. 
Wheeler,  causing  her  death  in  a  few  minutes. 
At  the  time  the  bullet  wound  was  received 
by  her  she  was  returning  to  her  home  on 
Broughton  street,  and  was  in  the  act  of  go- 
ing up  the  steps  of  her  house.  At  that  time 
and  place  Broughton  street  was  full  of  peo- 
ple passing  and  repassing,  and  any  pistol 
shot  fired  in  the  car,  as  was  done  by  the  con- 
ductor, was  very  apt  to  do  injury  or  cause 
death  to  some  person  upon  the  street  The 
shot  was  not  actually  intended  for  Mrs. 
Wheeler,  and  was  not  fired  at  her.  It  was 
intended  to  injure  the  passenger  on  the  car 
or  to  kill  him,  and  it  would  have  done  so 
had  he  not  grabbed  the  pistol  in  time  to 
change  the  course  of  the  shot  The  passen- 
ger had  paid  his  fare,  and  had  given  no  prov- 
ocation whatever  for  the  assault  made  upon 
him.  There  was  no  quarrel  between  him  and 
the  conductor  and  no  enmity  existed  between 
them;  but  the  assault  upon  him  by  the  con- 
ductor was  due  to  the  drunken  condition  of 
the  latter.  The  conductor  was  in  a  drunken 
condition  at  the  time  he  took  charge  qt  the 
car  as  conductor,  and  had  so  been  for  some 
time  prior  thereto.  On  account  of  his  condi- 
tion he  was  totally  unfit  to  be  put  in  charge 
of  the  car,  and  the  corporation  knew  of  his 
unfitness  to  run  the  car  on  that  day  prior  to 
the  time  of  the  shooting,  and  in  time  to  have 
prevented  him  from  taking  charge  of  the 
car  and  continuing  to  act  as  conductor  there- 
of. Yet  the  company  negligently  permitted 
him  to  act  for  it  as  conductor  of  the  car 
from  the  time  it  put  him  in  charge  up  to  and 
including  the  time  of  the  death  of  Mrs.  Wheel- 
er. One  of  the  plaintiffs  was  her  husband 
and  the  other  was  her  only  child.  The  homi- 
cide resulted  from  the  negligence  of  the  de- 
fendant in  permitting  the  drunken  conduc- 
tor, who  was  also  armed,  to  its  knowledge, 
.to  act  as  conductor  of  said  car,  and  from 
the  negligence  of  the  defendant,  through  its 
conductor,  in  violating  the  duty  it  owed  to 
the  passenger.  The  direct  cause  of  the  death 
of  Mrs.  Wheeler  was  the  bullet  fired  by  the 
conductor,  and  this  was  a  tort,  an  act  of  neg- 
ligence attributable  to  the  defendant  The 
pistol  was  also  fired  at  a  place  where  thps 
car  was  being  operated  and  run  in  a  public 
street  of  the  city,  and  such  firing  at  that 
place  was  a  violation  of  the  municipal  laws 
of  the  city  which  prohibited  the  discharge  of 
firearms  within  the  limits  of  the  city.  Brough- 
ton street  Is  about  80  feet  wide,  and  the 
street  car  track  runs  down  the  middle  of  it 
The  distance  between  the  conductor  and  Mnk 
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Wbeder  at  the  time  the  pistol  shot  was  fired 
was  about  45  feet  There  were  also  allega- 
tions as  to  the  value  of  her  life  and  her  ca- 
pacity to  earn  money.  The  second  count 
differed  from  the  first  mainly  in  alleging 
that  the  defendant  negligently  permitted  the 
drunken  conductor  to  act  for  it  as  conductor 
from  the  time  it  put  him  in  charge  of  the 
car  on  the  day  of  the  homicide  up  to  and  in- 
cluding the  time  of  the  injury,  knowing  his 
condition  and  that  he  was  armed,  and  that 
the  homicide  resulted  from  such  negligence. 
It  is  also  alleged  that  the  defendant  was  neg- 
ligent in'  failing  to  exercise  ordinary  care 
and  diligence  in  the  employment  of  the  con- 
ductor to  act  for  it;  that  he  was  an  unfit 
and  improper  person  for  such  employment 
by  reason  of  being  habitually  addicted  to 
alcoholic  liquors  when  on  duty  and  being, 
while  under  such  influence,  a  dangerous  char- 
acter who  was  apt  to  use  his  pistol,  which 
he  always  carried  when  on  duty,  to  the 
knowledge  of  the  defendant;  and  that  he 
had  borne  a  bad  record  for  a  long  time  pre- 
TiouB  to  his  employment  by  the  defendant 
on  account  of  his  drinking  habits.  Several 
Instances  of  his  previous  conduct  were  stat- 
ed. It  was  further  alleged  that  on  the  even- 
ing in  question  he  was  drinking  heavily  at 
a  resort  at  the  terminus  of  the  company's 
line,  and  was  in  a  drunken  condition  on  the 
car  within  the  knowledge  of  the  conductor 
and  motorman  who  then  had  charge  of  it; 
that  he  had  been  previously  assigned  to  duty 
by  the  defendant  to  relieve  said  conductor 
and  take  charge  of  the  car  when  it  should 
arrive  at  the  shed  in  the  city  of  Savannah 
and  start  on  a  tour  through  the  streets  for 
the  purpose  of  carry  tog  passengers;  that  it 
was  the  rule  and  custom  of  the  defendant  to 
inspect  at  said  '*car  shed"  the  conductors  and 
motormen  who  were  assigned  to  duty  as  a 
relief  crew  to  take  the  place  of  other  motor- 
men  and  conductors  who  had  to  be  relieved. 
At  that  place  conductors  were  ''checked  up" 
and  their  accounts  handed  in  just  prior  to 
being  temporarily  relievad  from  duty.  The 
place  of  inspection  is  \i^ere  the  cars  pass 
about  half  a  mile  from  the  station  and  head- 
quarters. At  that  place  the  motorman  and 
conductor  who  had  brought  in  the  car  from 
the  terminus  turned  it  over  to  their  succes- 
sors, one  of  whom  was  the  conductor  who 
caused  the  injury.  He  was  visibly  so  much 
under  the  influence  of  liquor  that  he  was 
totally  unflt  to  act  as  conductor.  The  com- 
pany was  also  negligent  in  allowing  him  to 
take  charge  of  the  car  at  that  time  and  place. 
It  was  also  negligent  in  failing  to  have  any 
inspection  of  him  as  to  his  fltness  to  run  the 
car,  and  in  failing  to  remove  him  from  his 
position  as  conductor  prior  to  the  time  of  the 
Injury.  The  third  count  biriefly  alleged  that 
the  car  was  being  operated  by  two  of  the 
agents  of  the  company,  one  of  them  being 
the  conductor,  who  was  the  principal  agent; 
that  on  the  car  was  a  passenger  who  had 
duly  paid  his  fare;  that  without  any  provo- 


cation the  conductor  assaulted  him  with  a 
pistol;  and  that  while  shooting  at  the  pas- 
senger the  conductor  accidentally  and  neg- 
ligently shot  and  killed  Mrs.  Wheeler,  who 
was  going  up  the  steps  of  her  home  on 
Broughton  street  The  defendant  flled  a  gen- 
eral demurrer,  which  was  overruled,  and  it 
excepted. 

Osborne  &  Lawrence,  for  plaintiff  in  er- 
ror. R.  R.  Richards  and  R.  O.  Richards, 
for  defendants  in  esnor. 

LUMPKIN,  J.  (after  stating  the  foregoing 
facts).  The  demurrer  to  the  plaintiff's  peti- 
tion was  overruled.  It  raised  several  quesh 
tions. 

1,  2.  Was  the  act  of  its  conductor  in  shoot- 
ing at  the  passenger  attributable  to  the  com- 
pany, or  was  this  the  individual  act  of  the 
conductor,  for  which  the  company  was  not  re- 
sponsible? "Every  person  shall  be  liable  for 
torts  committed  by  his  •  •  •  servant  by 
his  command,  or  in  the  prosecution  and  with- 
in the  scope  of  his  business,  whether  the  same 
be  by  negligence  or  voluntary."  Civ.  Code 
1805,  §  3817.  "Every  corporation  acts  through 
its  officers,  and  is  responsible  for  the  acts  of 
such  ofBcers  in  the  sphere  of  their  appropriate 
duties."  Civ.  Code  1895,  §  1861.  What  was 
the  master's  business?  Operating  electric 
street  cars  as  a  common  carrier  of  passengers. 
In  its  conduct  of  that  business  it  was  bound 
to  use  extraordinary  diligence  to  protect  the 
lives  and  persons  of  its  passengers.-  Civ. 
Code  1805,  §  2266.  Who  was  discharging 
this  duty  for  the  master?  The  petition  al- 
leges the  conductor  was  so  engaged.  He  was 
taking  up  fares,  not  for  himself,  but  for  the 
company.  In  doing  this  he  had  to  make 
change.  He  failed  and  refused  to  give  proper 
change  to  a  passenger,  and,  when  it  was 
asked  for,  assaulted  the  passenger  with  a 
pistol.  The  protection  of  the  passenger,  the 
collecting  of  fares,  the  giving  of  change,  and 
dealing  with  passengers  about  these  matters 
were  all  in  the  prosecution  and  within  the 
scope  of  his  employment  But  it  is  said  that 
when  he  conducted  this  dealing,  not  properly 
by  giving  change,  but  Improperly  by  shooting 
at  the  passenger,  that  was  his  individual 
tort,  and  the  company  was  not  liable.  Many 
authorities  state  the  liability  of  a  master 
for  the  tort  of  his  servant  substantially  as  it 
is  codified  in  our  Code.  Expressions  used 
in  some  reports  and  text-books,  that  a  master 
is  bound  by  the  acts  of  his  agent  or  servant 
in  the  scope  of  his  agency  and  in  furtherance 
of  the  master's  business,  or  when  the  servant 
is  acting  for  the  benefit  of  the  master,  do 
not  mean  that  the  agent's  act  must  be  bene- 
ficial to  the  master  or  the  latter  Is  not  bound. 
If  any  declare  such  a  rule  as  that  the  master 
is  bound  by  torts  of  the  servant  which  bene- 
fit him,  but  not  by  any  others,  we  cannot 
accept  it  as  the  rule  in  this  state.  In  this 
matter,  as  in  some  others,  there  has  been 
an  evolution  in  the  law,  arising  from  the 
growth  and  change  in  corporate  life  and  ae- 
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tlTlty,  and  the  better  study  of  them.  In  Cen- 
tral Ry.  Oq.  ▼.  Brown,  113  6a.  415,  38  S.  B. 
989,  84  Am.  St  Rep.  250,  It  was  held  that: 
*'A  master  is  liable  for  the  willfol  torts 
of  his  servant,  committed  in  the  course  of  the 
servant's  employment,  jnst  as  though  the  mas^ 
ter  had  himself  committed  them.  This  rule 
applies  as  well  where  the  master  is  a  corpora- 
tion as  where  he  is  a  private  individual.  A 
railroad  company  is  liable  as  a  trespasser 
to  a  passenger  for  an  unjustifiable  assault 
made  upon  him  by  the  conductor  of  the 
train;  the  conductor  being  engaged  in  the 
company's  business  and  in  the  conduct  there- 
of making  such  assault."  And  again :  ''Some 
of  the  courts  seem  at  one  time  to  have  been 
Inclined  to  hold  that  a  master  could  not  be 
held  liable  for  the  willful  torts  of  his  serv- 
ant, because,  it  was  said,  if  the  servant 
through  anger  or  malice  committed  an  as- 
sault upon  a  person,  he  ceased  for  the  time 
being  to  occupy  the  position  of  servant,  and 
acted  independently;  that,  inasmuch  as  he 
was  not  authorized  to  commit  an  assault, 
he  did  not  represent  the  master  in  that  act, 
but  acted  as  an  individual,  the  master  there- 
fore being  not  liable  either  in  case  or  in 
trespass.  This  argiunent  has  long  since  been 
exploded.  The  theory  that  one  may  be  a  serv- 
ant one  minute,  and  the  very  next  minute 
get  angry,  commit  an  assault,  and  in  that 
act  be  not  a  servant,  was  too  refined  a 
distinction."  In  Western  &  Atlantic  Railroad 
V.  Turner,  72  Ga.  292,  53  Am.  Rep.  842,  it 
was  held  that,  when  a  conductor  maliciously 
assaulted  one  who  was  treating  with  him  for 
passage,  he  was  acting  in  the  prosecution  and 
scope  of  the  company's  business,  and  it  was 
liable.  And  see  Turner  v.  Atlantic  Railroad, 
69  Ga.  827.  In  Peeples  v.  Brunswick  &  Al- 
bany R.  Co.,  60  Ga.  282,  where  a  declaration 
alleged  that  a  conductor  called  a  passenger 
out  of  the  train  of  which  he  had  charge  and 
beat  him,  it  was  held  to  set  out  a  cause  of 
action,  and  was  not  subject  to  a  general  de- 
murrer. In  Craker  v.  Chicago  &  Northwest- 
em  Ry.  Co.,  36  Wis.  657,  17  Am.  Rep.  510, 
it  was  said:  "If  one  hire  out  his  dog  to 
guard  sheep  against  wolves,  and  the  dog  sleeps 
while  the  wolf  makes  away  with  a  sheep, 
the  owner  is  liable;  but,  if  the  dog  play 
wolf  and  devour  the  sheep  himself,  the  owner 
is  not  liable.  The  bare  statement  of  the  prop- 
osition seems  a  reductio  ad  absurdum."  In 
Gasway  v.  Atlanta  &  West  Point  R.  Co.,  58 
Ga.  216,  a  railroad  company  was  held  liable 
for  a  willful  tort  of  a  baggage  master  and 
conductor  committed  upon  one  who  was  seek- 
ing to  have  his  baggage  checked.  The  trial 
judge  charged  to  the  effect  that,  unless  the 
act  of  the  defendant's  agent  tended  to  facili- 
tate or  promote  the  business  for  which  the 
agent  was  employed,  the  company  was  not 
responsible,  and  refused  to  charge  to  the  ef- 
fect that  the  principal  is  responsible  for  the 
acts  of  its  agents  within  the  range  of  their 
employment  This  court  said:  "Railroad 
companies  are  responsible  to  passengers  for 


the  torts  of  the  conductors  and  other  servants 
of  the  company  employed  in  running  trains 
when  such  torts  are  committed  in  connection 
with  the  business  intrusted  to  such  servants 
and  spring  from  or  grow  immediately  out  of 
such  business."  This  case  has  been  often 
cited,  but  never  reversed.  In  Haehl  v.  Wa- 
bash Ry.  Co.,  119  Mo.  325,  24  S.  W.  737,  where 
a  bridge  watchman  willfully  struck  and  shot 
a  trespasser  on  the  bridge,  it  was  held  to 
be  an  act  in  the  scope  of  his  employment,  and 
that  the  company  was  liable.  In  Ramsden 
V.  Boston  &  Albany  R.  Co.,  104  Mass.  117, 
6  Am.  Rep.  200,  it  was  held  that  a  railroad 
corporation  was  responsible  for  an  assault 
and  battery  by  its  conductor  upon  a  pass^i- 
ger  in  seizing  or  attempting  to  seize  his 
property  to  enforce  payment  of  his  fare;  In 
the  opinion.  Gray,  Jn  said:  *'If  the  act  of 
the  servant  is  within  the  general  scope  of 
his  employment,  the  master  is  equally  liable, 
whether  the  act  is  willful  or  merely  negli- 
gent The  conductor  of  a  railroad  train, 
from  the  necessity  of  the  case,  represents  the 
corporation  in  the  control  of  the  engine  and 
cars,  the  regulation  of  the  conduct  of  the 
passengers  as  well  as  of  the  subordinate 
servants  of  the  corporation,  and  the  collec- 
tion of  fares."  In  Barwick  v.  English  Joint- 
Stock  Bank,  L.  R.  2  Ex.  259,  260,  Wllles, 
J.,  though  using  at  one  place  the  expression* 
"in  the  course  of  his  master's  business  and 
for  his  master's  benefit,"  evidently  meaning 
merely  in  the  discharge  of  the  business  in- 
trusted to  him,  said  (page  266):  "It  is  true 
he  has  not  authorized  the  particular  act, 
but  he  has  put  the  agent  in  his  place  to  do 
that  class  of  acts,  and  he  must  be  answer- 
able for  the  manner  in  which  the  agent  has 
conducted  himself  in  doing  the  business  which 
it  was  the  act  of  the  master  to  place  him  in." 
See,  also,  Daniel  v.  Petersburg  R.  Co.,  117 
N.  C.  592,  23  S.  B.  327,  4  L.  R.  A.  (N.  S.) 
485;  Texas  &  Pacific  Ry.  Go.  v.  Williams,  62 
Fed.  440,  10  C.  C.  A.  463;  Cole  v.  AUanta 
&  West  Point  R.  Co.,  102  Ga.  474,  81  8.  E. 
107;  Savannah  Styeet  R,  Co.  v.  Bryan,  86 
Ga.  312,  12  S.  E.  307,  22  Am.  St  Rep.  464; 
Patterson's  Ry.  Ac.  L.  105;  Higgins  v.  South- 
em  Ry.  Co.,  98  Ga.  751,  25  S.  E.  837;  South- 
em  Ry.  Co.  V.  Chambers,  126  Ga.  404^  55 
S.  E.  37;  Georgia  R.  Co.  v.  Richmond,  98 
Ga.  495,  25  S.  E.  565. 

It  is  contended  that  there  is  a  difference 
between  an  assault  on  a  passenger,  to  whom 
the  company  owes  a  duty  of  protection,  and 
a  willful  assault  upon  a  stranger  or  mere 
passer  having  no  relation  with  the  company, 
and  that  the  company  is  not  liable  for  the 
latter.  Cases  of  willful  assaults  by  an  em- 
ploye upon  a  mere  stranger  are  not  in 
point  The  petition  alleges  that  the  conduct- 
or did  not  shoot  at  the  woman  killed.  He 
shot  at  the  passenger,  and,  missing  him,  hit 
the  woman.  Moreover,  a  railroad  company'^ 
liability  for  the  willful  torts  of  its  agents 
acting  in  the  scope  of  their  business  is  not 
limited   to   torts  on  passengers.     Some  of 
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the  cases  cited  above  are  based  on  torts 
to  trespassers  and  persons  not  passengers. 
What  we  think   we  have  demonstrated  is 
that,  under  the  allegations  of  the  petition, 
the  conductor  in  dealing  with  the  passenger 
and  shooting  at  him  was  acting  In  the  pros- 
ecution and  scope  of  the  business  entrusted 
to  him,  within  the  meaning  of  the  law.    If 
he  had  hit  the  passenger,  there  could  be  no 
doubt  that  the  shooting  would  have  been 
within  the  rule.    If  he  missed  the  passenger, 
did  the  shooting  cease  to  be  within  the  scope 
of  his  business?     Shooting  at  another  does 
not  fall  within  or  without  the  scope  of  the 
agent's  employment  according  as  his  aim  is 
good  or  bad.     Bad  markmanship  does  not 
alter  the  status  of  the  agent  doing  the  shoot- 
ing.   If,  then,  the  conduct  of  the  conductor 
within  the  car  was  In  law  the  conduct  of  the 
company,  why  was  not  the  result  of  that 
same  conduct,  taking  effect  outside  the  car, 
also  the  result  of  the  conduct  of  the  com- 
pany?   It  is  not  easy  to  see.    But  it  is  con- 
tended that,  although  there  was  an  unlaw- 
ful or  negligent  act  relatively  to  the  pas- 
senger, there  was  no  violation  of  duty  toward 
a  passer  on  the  street,  and  therefore  no  lia- 
bility, although  she  was  struck.    It  is  a  mis- 
take to  say  that  there  was  no  duty  to  passers 
on  a  public  highway  not  to  do  wrongful  or 
negligent  acts  which  would  naturally  tend 
to  injure  them.    In  Fletcher  v.  Baltimore  & 
Potomac  Railroad,  168  U.  a  135,  18  Sup.  Ct 
35,  42  L.  Ed.  411,  it  was  said:    "A  railroad 
company  owes  a  duty  to  the  general  public, 
and  to  individuals  who  may  be  In  the  streets 
of  a   town   through   which  its  tracks   are 
laid,  to  use  reasonable  diligence  to  see  to  it 
that  those  who  are  on  its  trains  shall  not  be 
guilty  of  any  act  which  might  reasonably  be 
called  dangerous  and  liable  to  result  in  in- 
juries to  persons  on  the  street,  where  such 
act  could  have  been  prevented  by  the  exer- 
cise of  reasonable  diligence  on  the  part  of 
the   company."     In    that   case   wood    was 
thrown  from  a  repair  train  by  hands  return- 
ing from  work,  and  caused  Injury  to  one  on 
the  highway.    The  hands  were  not  then  en- 
gaged in  the  performance  of  their  duties,  but 
It  was  shown  that  the  practice  by  the  men 
of  collecting  refuse  timber  for  firewood  and 
throwing  it  off  along  the  line  near  their 
homes  had  been  going  on  for  some  time,  and 
that  the  company  was  charged  with  notice  of 
it,  and  acquiesced  in  it,  or  at  least  it  was 
a  question  for  the  jury,  and  that  it  was  also 
for  them  to  say  whether  the  company  exer- 
cised due  care  to  prohibit  the  custom  and 
prevent  the  performance  of  the  act.    A  single 
act  of  this  kind  by  a  passenger,  or  an  em- 
ploy6  outside  the  scope  of  his  business,  would 
not   sufiSce  to  charge  the  company,  unless 
it  bad  reason  to  anticipate  the  dangerous 
act  and  failed  to  use  proper  diligence  to  pre- 
vent it.    But  where  the  act  is  done  by  the 
agent  of  the  company  In  the  scope  of  his  em- 
ployment, and  while  prosecuting  it  for  the 


company,  the  single  act  Is  the  company's 
act    Again,  it  has  been  held  that  if  in  the 
performance  of   its  business  the  company, 
through  its  agents,  negligently  sets  in  motion 
a   force   which   naturally   and   proximately 
causes  an  injury,  it  is  Uable.    In  Fraser  v. 
Oiarleston  &  Savannah  R.  Ck).,  75  Ga.  222, 
where  wood  negligently  fell  or  was  thrown 
from  an  engine  and  Injured  a  person  on  a 
highway,  the  case  was  held  to  be  one  for 
the  jury.     See,  also.   Savannah  Florida   & 
Western  Ry.  Co.  v.  Slater,  02  Ga.  391,  17 
S.  B.  350.    In  Western  &  Atlantic  R.  CJo.  v. 
Bailey,  105  Ga.  100,  31  S.  B.  547,  a  petition 
alleged  that  an  engineer,  while  running  a 
train,  saw  a  trespasser  in  time  to  stop  be- 
fore striking  him,  but  nevertheless  "careless- 
ly,  negligently,   recklessly,   and   wrongfully 
allowed  and  permitted"  the  train  to  run  at 
a   reckless   and   dangerous   rate  of   speed, 
without  any  bell  or  whistle  being  sounded 
and  without  any  effort  to  stop  the  train; 
that  the  engine  struck  the  trespasser  and 
hurled  his  body  against  an  employ^  of  the 
company,  who  was  in  his  proper  place  per- 
forming his  duties,  and  who  was  thus  in- 
jured.   It  was  held  that  a  cause  of  action  on 
behalf  of  the  injured  employ^  was  set  out 
The  ruling  was  put  on  the  ground  that  'the 
negligence  of  the  defendant  put  in  motion 
the  destructive  agency,  and  the  injury  sus- 
tained by  the  plaintiff  was  directly  attribu- 
table thereto,"  and  did  not  rest  on  any  duty 
arising  from  the  relation  of  master  and  em-. 
ploy&    Apparently  the  fact  of  employment 
was  mentioned  rather  to  show  that  the  em- 
ploy^  was  rightfully  at  the  place  where  he 
was.     The  principle  involved   In   the   case 
just  cited  was  impliedly  recognized  in  Geor- 
gia R.  Co.  Y.  Wood,  94  Ga.  124,  21  S.  B. 
288,  47  Am.  St  Rep.  146.     In  that  caso  a 
boy  who,  with  others,  had  previously  been 
in  the  habit  of  swinging  on  trains,  attempted 
to  do  so  on  the  occasion  In  question.    He  de- 
sisted, however,  and  ran  off  from  the  train 
Into  a  private  yard,  where  he  was  attempting 
to  conceal  himself.    The  brakeman  on  the 
train   threw  a  stone  at  him.     The   stone, 
by  accident  having  missed  the  boy,  hit  and 
injured  another  person  who  was  then  on  the 
same  premises.     It  was  held  that  no  pre- 
sumption arose  that  at  the  time  of  the  throw- 
ing of  the  stone  the  servant  was  acting  In 
behalf  of  the  company  or  within  the  scope 
of  his  employment  as  to  anything  then  done 
or  attempted  to  be  done  with   a  view  to 
Injure  or  affect  the  boy;  and  "consequently 
the  company  is  not  liable  for  the  Injury  thus 
done  to  the  third  person."     Assuming  that 
the  employ^  had  authority  to  keep  trespass- 
ers off  the  train,  the  implication  is  that  if 
he  had  been  acting  within  the  scope  of  his 
business  at  the  time  he  threw  at  the  boy, 
the  company  would  have  been  liable  to  the 
third  person.     In  Alabama  Great  Southern 
R.  Co.  V.  Chapman,  80  Ala.  615,  2  South. 
738,    the   plaintiff,   while   walking   on    the 
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track  of  the  defendant's  road,  observed  an 
approaching  train,  and  got  down  on  the 
edge  of  the  embankment  Just  before  the 
train  came  along.  A  cow  came  up  on  the 
other  Bide  of  the  embankment,  and  was 
thrown  from  the  track  by  the  engineer,  and 
bounced  down,  hit  and  injured  the  plaintiff. 
The  plaintiff  was  not  seen  by  the  engineer, 
owing  to  the  embankment  ^ere  was  some 
evidence  tending  to  show  that  the  engineer 
was  negligent.  It  was  held  that,  if  the  ani- 
mal was  thrown  from  the  track  by  the  negli- 
gence of  those  in  charge  of  the  train,  the 
injury  to  the  plaintiff  could  not  be  regarded 
as  a  purely  accidental  occurrence,  for  which 
no  action  would  lie,  but  must  be  deemed  to 
have  been  proximately  caused  by  the  negli- 
gence. In  Quill  V.  New  York  Central  B. 
Go.  (Sup.)  11  N.^Y.  Supp.  80,  a  person  was 
standing  on  a  highway  at  a  railroad  cross- 
ing when  a  passing  train  collided  with  a  coal 
cart,  which  was  thrown  forward  upon  him, 
inflicting  injuries  which  caused  his  death. 
It  was  claimed  that  the  collision  between 
the  train  and  the  coal  cart  was  due  to 
negligence  on  the  part  of  its  servant  in  not 
giving  proper  and  timely  warning  of  the  ap- 
proaching train.  A  recovery  in  favor  of 
the  administrator  of  the  decedent  was  sus- 
tained. In  Jackson  v.  Galveston  Ry.  Co.» 
90  Tex.  872,  38  S.  W.  745,  a  declaration  al- 
leged that  the  plaintiff  was  repairinjf  the 
track  of  the  defendant  railroad  company; 
that  the  foreman  sent  an  employ^  back  to 
signal  an  approaching  train;  that  the  signal 
was  given,  but  the  train  was  not  stopped, 
owing  to  the  engineer's  negligence  or  the 
insufficiency  of  the  brakes;  that,  as  the  train 
approached,  plaintiff  stood  aside  to  escape  it; 
that  as  it  neared  plaintiff  the  fireman,  to 
avoid  danger  which  he  properly  apprehended, 
Jumped  from  the  engine  against  the  plaintiff, 
and  injured  him.  It  was  held  that  the  neg- 
ligence of  the  defendant  was  the  proximate 
cause  of  the  injury.  The  fact  that  the  plain- 
tiff was  an  employ^  appears,  from  the  opin- 
ion, to  have  been  stated  in  order  to  show 
that  he  was  rightfully  on  the  ground  near 
the  track.  Denman,  J.,  In  speaking  of  the 
act  of  the  fireman  in  leaping  to  escape  dan- 
ger caused  by  the  negligence  of  the  defend- 
ant or  its  engineer,  said:  "His  acts,  nnder 
the  circumstances,  are  in  law  regarded  as 
would  be  the  movements  of  an  inanimate 
object  set  in  motion  by  such  negligence." 
In  Osborne  v.  Van  Dyke,  113  Iowa,  557,  85 
N.  W.  784,  54  li.  R.  A.  367,  an  employ^  was 
holding  a  horse  while  the  master  applied 
some  medicine  to  its  neck.  The  horse  Jump- 
ed, and  defendant  began  beating  it  with  a 
heavy  stick  with  a  nail  drawn  through  It, 
and,  by  reason  of  defendant's  foot  slipping, 
he  unintentionally  hit  the  plaintiff  on  the 
nose,  causing  injury.  It  was  held  that  an 
instruction  that  the  defendant  would  not  be 
liable  if  in  beating  the  horse  he  exercised 
reasonable  care  to  avoid  striking  the  plain- 


tiff, and  the  blow  which  Inflicted  the  injnry 
was  caused  by  an  accidental  slip,  was  er 
roneous,  since  the  slipping  of  defendant's 
foot,  being  the  consequence  of  his  own 
wrongful  act,  was  not  an  excuse  for  the  in- 
Jury.  In  1  Addison  on  Torts  (Wood's  Ed.) 
4,  it  was  said:  "If  the  damage  done  is  the 
immediate  result  of  force  exercised  by  the 
defendant  in  a  place  where  the  probable  and 
natural  result  of  misdirected  force  would  be 
to  cause  injury  to  others,  the  defendant  will 
be  responsible  for  the  damage  done,  though 
it  happened  accidentally,  or  by  misfortune, 
unless  the  force  was  used  strictly  in  self- 
defense."  In  James  v.  CampbeU,  5  Car.  ft 
P.  373,  Mr.  Justice  Bosanquet  instructed  the 
Jury  that,  if  one  of  two  persons  fighting  un- 
intentionally struck  a  third,  he  was  an- 
swerable in  an  action  for  assault,  and  the 
absence  of  Intention  could  only  be  urged  in 
mitigation  of  damages.  In  the  celebrated 
case  of  Scott  v.  Shepherd,  2  W.  Bl.  892,  1 
Smith's  Leading  Cases  (9th  Ed.)  737,  it  was 
held  that  an  action  for  damages  would  lie 
for  originally  throwing  a  squib  which  aft- 
er having  been  thrown  about  in  self-defense 
by  other  persons,  at  last  put  out  the  plain- 
tlflTs  eye.  There  was  some  difference  of 
opinion  among  the  Judges  as  to  whether  the 
proper  form  of  action  was  in  trespass  or  on 
the  case. 

Was  the  killing  of  Mrs.  Wheeler  the  proxi- 
mate result  of  the  conduct  of  the  company 
and  its  conductor?  The  definitions  of  proxi- 
mate cause  and  proximate  result  in  the  text- 
books and  reports  vary  very  much  in  expres- 
sion, and  sometimes  in  idea.  Prof.  Jaggard 
says  that,  in  determining  what  is  a  proxi- 
mate and  what  is  a  remote  consequence,  the 
English  courts  incline  to  accept  the  measure 
of  damages  in  cases  of  contracts,  and  to  hold 
such  damages  as  (a)  directly  and  necessarily 
result  from  the  wrong  complained  of;  (b) 
such  further  damages  as  should  have  been 
foreseen  by  the  wrongdoer,  in  view  of  his 
knowledge,  actual  or  constructive,  of  the  spe- 
cial circumstances  of  the  case.  He  asserts 
that  the  American  courts  do  not  seem  to  have 
determined  very  definitely  whether  the  test 
is  (a)  what  a  reasonably  prudent  man  should 
have  foreseen  under  the  circumstances,  (b) 
what  follows  as  a  natural  result  in  the  ordi- 
nary course  and  constitution  of  nature.  1 
Jaggard,  Torts,  372.  These  two  tests  applied 
by  the  American  courts  may  not  be  so  far 
apart  as  they  at  first  appear,  since  it  would 
seem  that  what  follows  as  a  natural  result 
in  the  ordinary  course  and  constitution  of  na- 
ture ought  to  be  foreseen  by  a  reasonably 
prudent  man.  Section  3913  of  the  Civil  Codo 
of  1895,  above  quoted,  in  stating  the  rule,  us- 
es the  expression,  "damages  which  are  the  le- 
gal and  natural  result  of  the  act  done,'* 
though  contingent  to  some  extent ;  but  states 
that  damages  traceable  to  the  act,  but  not 
its  legal  or  "material"  consequence,  are  too 
remote.  The  word  "material**  seems  to  be 
inapt,  and,  as  in  the  first  part  of  the  section 
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the  language  Is  "legal  and  natural,"  It  would 
appear  to  the  writer  that  probably  the  word 
"materiar*  originally  found  Its  way  Into  the 
section  by  Inadvertence  or  misprint,  and  that 
the  same  expression,  "legal  and  natural,'* 
was  Intended  to  be  used.  This,  however,  is 
merely  conjectural.  In  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Parry,  67  Kan.  615,  73  Pac  105,  It 
was  held  that  "negligence,  to  be  the  proxi- 
mate cause  of  an  injury,  must  be  such  that  a 
person  of  ordinary  caution  and  prudence 
would  have  foreseen  that  some  Injury  would 
likely  result  therefrom,  not  that  the  specific 
injury  would  result"  This  is  quoted  approv- 
ingly In  Western  &  Atlantic  R.  Co.  v.  Bryant; 
123  Ga.  77-«3,  51  S.  B.  20,  23.  In  Mayor  & 
Council  of  Macon  v.  Dykes,  103  Ga.  847,  848, 
81  S.  B.  443,  It  was  said  that  "the  rule  is 
that,  in  order  to  recover  for  an  Injury  all^^ed 
to  have  resulted  from  the  negligence  of.  an- 
other, the  Injury  must  be  the  natural  and 
probable  consequence  of  the  negligence;  or, 
as  otherwise  stated,  the  wrong  and  resulting 
damage  must  be  known,  by  common  experi- 
ence, to  be  naturally  and  usually  In  sequence. 
The  damage,  according  to  the  usual  course  of 
events,  must  follow  from  the  wrong.  The 
principle  in  this  state  seems  to  be  substantial- 
ly the  same.'*  In  1  Shearman  &  Redfleld  on 
Negligence  (5th  Bd.)  §  29,  it  is  said:  "The 
practical  solution  of  this  question  appears  to 
us  to  be  that  a  person  guilty  of  negligence 
should  be  held  responsible  for  all  the  conse- 
quences which  a  prudent  and  experienced 
man,  fully  acquainted  with  all  the  circum- 
stances which  in  fact  existed  (whether  they 
could  have  been  ascertained  by  reasonable 
diligence  or  not),  would,  at  the  time  of  the 
negligent  act,  have  thought  reasonably  possi- 
ble to  follow.  If  they  had  occurred  to  his 
mind."  In  Insurance  Co.  v.  Boon,  d5  U.  S. 
117,  130,  24  L.  Ed.  395.  it  is  said:  "The 
proximate  cause  is  the  efficient  cause,  the  one 
that  necessarily  sets  the  other  causes  in  op- 
eration. The  causes  that  are  merely  Inci- 
dental or  Instruments  of  a  superior  or  con- 
trolling agency  are  not  the  proximate  causes 
and  the  responsible  ones,  though  they  may  be 
nearer  in  time  to  the  result.  It  Is  only  when 
the  causes  are  independent  of  each  other  that 
the  nearest  is,  of  course,  to  be  charged  with 
the  disaster."  See,  also.  Southern  Ry.  (}o.  v. 
Webb,  116  Ga.  152,  42  S.  B.  395,  59  L.  R.  A. 
109;  Thompson  on  Negligence,  9  59;  St 
Louis  Ry.  Ck).  v.  McKlnsey,  78  Tex.  298,  14  S. 
W.  045,  22  Am.  St  Rep.  54. 

3.  It  requires  no  argument  to  show  that  It 
was  negligent  to  knowingly  place  a  drunken 
conductor  armed  with  a  pistol  and  of  bad 
habits  in  charge  of  a  passenger  car,  travers- 
ing the  streets  of  a  dty,  or  at  least  that  it 
should  be  left  to  the  jury  to  determine  wheth- 
er this  was  not  negligent  As  matter  of  law, 
on  demurrer,  we  cannot  say  that  this  was 
not  an  act  of  negligence.  It  was  contended 
that  the  homicide  was  not  the  natural  and 
probable  result  of  such  act  on  the  part  of 
the  company.    But  we  know  nothing  more 


apt  to  endanger  life  and  safety  than  to  place 
in  control  of  a  passenger  street  car  the  com- 
bination of  a  dangerous  character,  a  conduc- 
tor loaded  with  whisky,  and  a  pistol  loaded 
with  powder  and  ball.  In  Christian  v.  Co- 
lumbus &  Rome  Ry.  Ck>.,  79  Ga.  460,  7  S.  B. 
216,  it  was  held  that  if  a  railroad  company 
employed  an  agent  and  assigned  him  to  du- 
ty with  knowledge  that  he  was  insane,  or  of 
his  being  subject  to  sudden  fits  of  Insanity,  it 
would  not  be.  excused  from  responsibility  for 
a  homicide  committed  by  him  while  engaged 
in  its  business.  See,  also,  Central  Ry.  Co.  v. 
Hall,  124  Ga.  322,  52  S.  B.  679,  4  L.  R.  A« 
(N.  S.)  898,  110  Am.  St  Rep.  170;  Kerlin  v. 
Chicago  R.  (}o.  (C.  C.)  50  Fed.  186 ;  Williams 
V.  Missouri  Pacific  Ry.  Co.,  109  Mo.  475,  18 
S.  W.  1098.  If  the  company  negligently  as- 
signed the  conductor  to  take  charge  of  the 
car,  and,  while  acting  in  the  general  scope  of 
the  business  entrusted  to  him,  he  wrongfully 
shot  at  a  passenger,  and  as  a  proximate  con- 
sequence thereof  a  person  passing  on  the 
highway  was  killed,  the  company  would  be 
liable. 

It  is  urged  that  the  decision  in  Beldlng  t. 
Johnson,  86  Ga.  177,  12  S.  B.  304,  11  L.  R.  A. 
53,  is  controlling  as  to  liability  not  resulting 
from  the  placing  of  the  drunken  conductor 
in  charge  of  the  car.  In  that  case  it  was  al- 
leged that  a  saloon  keeper  sold  and  continued 
to  furnish  liquor  to  a  person  who  was  drunk, 
knowing  that  such  person,  when  under  the 
Influence  of  liquor,  was  dangerous.  The  per- 
son so  furnished  shot  and  killed  another 
while  thus  drunk.  On  demurrer  it  was  held 
that  the  homicide  was  not  the  proximate  re- 
sult of  the  sale  of  the  liquor.  This  differs 
materially  from  the  present  case.  A  mere 
sale  of  liquor  to  a  drunken  customer  is  not  at 
all  the  same  as  knowingly  to  place  a  drunken 
employ^,  armed  with  a  pistol,  in  charge  of  a 
car,  with  the  duty  of  controlling  it,  dealing 
with  passengers  and  conducting  a  part  of  Its 
business.  In  Brazil  v.  Peterson,  44  Minn. 
212,  46  N.  W.  331,  where  a  barkeeper  assault- 
ed a  person  who  was  in  the  saloon  In  an  in- 
toxicated and  helpless  condition,  the  court 
held  that  the  proprietor  of  the  saloon  was 
liable. 

What  facts  may  be  developed  by  the  evi- 
dence we  cannot  of  course,  foresee,  but  the 
court  properly  overruled  the  demurrer  and 
retained  the  case  for  submission  to  the  jury 
on  the  evidence. 

Judgment  afllrmed.  All  the  Justices  con- 
coc 


(128  Ga.  525) 

ANDBRSON  v.  HALL. 

(Supreme  Court  of  Georgia.    Jane  14, 1907.) 

1.  Injunction— Violation— Contempt. 

Where  the  defendant  in  an  injunction  pro- 
ceeding is  informed  by  the  attorney  for  the 
plaintiff  that  a  temporary  restraining  order  has 
been  issued  against  him,  and  is  also  shown  a 
copy  of  the  order,  which  information  clearly 
and  plainly  indicates  what  is  the  act  from  whid 
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he  must  abstain,  he  Is  bound  to  obey  the  order 
of  the  court,  whether  he  Is  served  with  the  writ 
or  not;  and  a  refusal  or  failure  to  comply  with 
the  order,  under  such  circumstances,  is  as  much 
a  contempt  as  if  the  defendant  had  been  per- 
sonally served  by  the  sheriff  with  the  writ. 
Murphey  ▼.  Barker,  41  8.  E.  585,  115  Ga.  77. 
[Ed.  Note. — ^For  cases  in  point,  see  Gent.  Dig. 
vol.  27,  Injunction,  §  446.] 

2.  Samb—Noticb  of  Inxdnctiok. 

The  evidence  was  sufficient  to  authorize  the 
court  below  to  find  and  hold  that  the  defendant 
had  been  notified  of  the  contents  of  the  restrain- 
ing  order  by  the  attorney  for  the  plaintiff,  and 
actually  read  a  copy  thereof  which  was  exhibited 
to  him  by  said  attorney,  and  that,  after  being 
thus  notified,  the  defendant  violated  the  terms 
of  the  order;  and  the  judgment  holding  the  de- 
fendant in  contempt  for  said  violation  should  be 
allowed  to  stand. 

(Syllabus  by  the  €k>art) 

Error  from  Superior  Court,  Wilcox  Ck)un* 
ty;    J.  H.  Martin,  Judge. 

Action  by  Emma  Hall  against  G.  H.  Ander- 
son. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Haygood  &  Gutts,  for  plaintiff  In  error. 
C.  G.  Curry  and  D.  B.  Nicholson,  for  defend- 
ant In  error. 


BECK,   J.     Judgment  affirmed.     All   the 
Justices  concur. 


(128  Ga.  547) 

CENTRAL  OF  GEORGIA  RY.  CO.  T.  FORE- 
HAND. 

(Supreme  Court  of  Georgia.     June  15,  1907.) 

1.  Gabbiebs— Casbiage   of   Passengebs->Ao- 
TiONB  FOB  iNJUBiEs— Question  fob  Jubt. 

Whether  the  act  of  a  passenger  on  a  rail- 
road train  in  leaving  his  seat  and  going  to  the 
door  or  upon  the  platform  of  the  coach,  while  the 
train  is  in  motion,  and  before  it  comes  to  a 
full  stop,  is  such  negligence  as  would  defeat 
a  recovery  for  an  injury  resulting  from  the 
negligence  of  the  company  in  operating  its  train, 
is  a  question  for  the  jury  to  determine  from  all 
the  facts  and  circumstances  of  the  particular 
case  under  consideration :  and,  in  the  determina- 
tion of  this  question,  the  jury  are  authorized 
to  take  into  consideration  the  age  and  physical 
condition  of  the  passenger,  the  speed  of  the 
train,  the  reason  of  the  passenger  for  leaving 
his  seat  and  going  to  the  door  or  upon  the  plat- 
form, the  purpose  to  be  accomplished,  and  all 
other  attendant  facts  and  circumstances  as  dis- 
closed by  the  evidence.  Augusta  Southern  R. 
Co.  V.  &nider,  44  S.  E.  1005,  118  Ga.  146,  and 
cases  cited;  Cotchett  v.  Savannah  Ry.  Co., 
11  S.  E.  553,  84  Ga.  687.  See,  also,  Parrls  t. 
A.,  K.  &  N.  Ry.  Co.  (decided  May  20,  1907)  57 
S.  E.  692. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  S§  1375-1378*  1383.] 

2.  DA1£AGE&~EZCESSIVE. 

The  petition  set  forth  a  cause  of  action,  the 
evidence  authorized  the  verdict,  the  amount 
found  as  damages  was  not  excessive,  and  no 
sufficient  reason  appears  for  reyersing  the  judg- 
ment. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Macon  Coun- 
ty;   Z.  A.  Llttlejohn,  Judge. 

Action  by  S.  R.  Forehand  against  the  Cen- 
tral of  Georgia  Railway  Company  for  per- 


sonal injuries     Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

W.  D.  Kiddos,  for  plaintiff  in  error.  Hoke 
Smith  and  Smith,  Bemer,  Smith  &  Hastings, 
for  defendant  in  error. 

ATKINSON,  J.  In  addition  to  what  is 
stated  in  the  headnotes,  we  do  not  deem  it 
necessary  to  make  any  statement  with  ref- 
erence to  the  case,  further  than  a  brief  ref- 
erence to  the  amount  of  the  verdict  There 
was  testimony  from  which  the  Jury  could 
have  found  that  the  plaintiff  was  38  years 
of  age,  of  robust  health,  and  of  active  busi- 
ness habits.  For  five  years  immediately  pre- 
ceding the  injury  he  had  earned  an  average 
of  from  $1,200  to  $1,700  per  annum.  He  was 
riding  on  the  train  of  the  defendant  as  a 
passenger,  and  was  approaching  the  station 
to  which  he  was  destined.  The  station  was 
a  fiag  station,  at  which  trains  stopped  for  a 
very  short  time,  and  it  was  customaiy  for 
passengers  intending  to  leave  the  train  at 
that  station  to  leave  their  seats  while  the 
cars  were  still  in  motion  and  go  to  the  plat- 
form, so  as  to  alight  immediately  upon  the 
stopping  of  the  train.  On  this  occasion  the 
train  was  running  85  or  40  miles  an  hour, 
but,  upon  approaching  the  station,  com- 
menced to  slack  speed,  as  usually  done  pre- 
paratory to  stopping,  whereupon  the  defend- 
ant left  his  seat  and  proceeded  to  the  plat- 
form in  order  to  leave  the  train.  Upon 
reaching  the  door,  he  perceived  that  the  car 
was  passing  his  station,  and  thereupon  turn- 
ed to  call  to  the  conductor  or  other  servants 
operating  the  train,  at  which  time  the  train, 
without  stopping,  gave  a  sudden  Jerk  for- 
ward and  threw  him  out  of  the  door  onto  the 
platform,  thence  to  the  ground,  dragging  him 
a  short  distance,  bruising  his  head  and  face, 
and  finally  running  over  his  leg  above  the 
ankle.  Amputations  were  necessary  and  were 
performed  at  two  different  times.  The 
wound  did  not  heal  for  eight  months.  He 
was  unconscious  for  several  days  after  the 
Injury,  and  suffered  great  pain.  He  was  un- 
able to  do  any  kind  of  work  up  to  the  time 
of  the  trial,  and  his  earning  capacity  was 
permanently  impaired.  The  Jury  returned  a 
verdict  in  his  favor  for  $15,000.  The  evi- 
dence being  such  as  to  authorize  the  Jury 
In  finding  all  of  the  foregoing  to  be  true,  we 
cannot  say  that  the  verdict  for  $15,000  in 
favor  of  the  plaintiff  was  excessive. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(12S  G«L  7M) 

VICKERS  V.  HAWKINS. 

(Supreme  Court  of  Georgia.    Aug.  8,  1007.) 

1.  Infants— Actions— Writ  of  Ebbob— Bux 
OF  Exceptions— Service. 

Where  a  minor  sues  by  prochein  ami,  and 
prevails  at  the  trial,  the  prochein  ami  is  the 
proper  person  upon  whom  the  bill  of  exceptions 
sued  out  by  the  defendant  should  be  served. 


Oa.) 


VICKJE3RS  T.  HAWKINS. 


45 


2.  Taxation— CoLLEcnoK— Tax  Execution— 
V  A  L I D I T  T  —  Misspelling  of  Official's 
Name. 

The  misspelling  of  an  official's  name  to  a 
process  does  not  invalidate  it,  if  it  is  made  to 
appear  that  the  official  authorized  another  to 
sign  it  in  his  presence,  or  actually  adopted  the 
signature  and  acted  upon  it. 

3.  Sake. 

The  addition  of  the  letters  '*T.  G."  to  the 
signature  to  a  tax  execution  sufficiently  indi- 
cates the  official  who  issued  it  did  so  in  his  ca- 
pacity as  tax  collector. 

4.  Same. 

A  tax  fi.  fa.  in  the  following  words: 
'^Georgia,  Worth  County.  To  the  Sheriff  of 
Worth  County,  to  Execute  and  Return,  to  Ad- 
vertise and  Sell  According  to  Law:  You  are 
hereby  commanded  that  on  unreturned  wild  land 
number  211,  in  the  14th  district  of  Worth  coun- 
ty, you  cause  to  be  made  the  sum  of  $3.26,  it 
i)eing  the  amount  of  state  and  county  taxes  for 
the  year  liSSS,  and  the  further  sum  of  50  cents 
for  the  costs  of  this  fi.  fa.  and  make  due  return 
thereof  to  me  according  to  law.  Herein  fail 
not.  Given  under  my  hami  and  seal,  this  20th 
day  of  Dec,  1888.  [Signed]  W.  J.  Stoy,  T.  C." 
—recites  the  necessary  jurisdictional  facts  re- 
quired by  the  statute. 
8.  Sasie. 

Under  the  law  in  force  in  the  year  1888, 
a  tax  execution  acainst  unreturned  wild  land 
was  properly  issued  by  the  tax  collector. 
6L  Same. 

The  levy  of  an  execution  should  be  signed 
by  the  levving  officer.  If  another  sign  the  levy- 
ing officers  name,  the  levying  officer  may  adopt 
the  signature  as  his  own.  Where  the  undisputed 
evidence  is  that  the  levying  officer  caused  the 
property  to  be  advertised  for  sale  pursuant  to 
the  levy,  personally  cried  it  at  the  sale,  executed 
a  deed  to  the  purchaser,  and  made  an  entry  of 
the  sale  on  the  fi.  fa.,  it  is  sufficient  to  authorise 
an  inference  that  the  levying  officer  adopted  the 
signature  as  his  own. 
7.  Evidence— Document ABY  Evidence— Pse- 

LIMINABT  PbOOF— DETEBinNATION. 

The  Civil  Code  of  1895,  %  8628,  relating  to 
a  filing  of  an  affidavit  of  forgery  to  a  deed,  and 
having  a  special  issue  made  up  and  tried  as  to 
the  genuineness  of  a  deed  attacked  for  forgery, 
is  inapplicable  to  a  fi.  fa.  and  entry  of  levy 
thereon  offered  in  connection  with  a  sheriff's 
deed,  which  is  also  attacked  for  forgery. 

5.  Tbial— iNSTBucnoNS— Pbovinoe  of  Coubt 

AND  JUBT. 

A  request  to  charge  that  "the  law  presumes 
that  an  officer  does  his  duty,  and  an  entry  made 
on  an  official  document,  purporting  to  be  an  en- 
try by  the  officer  whose  duty  it  is  to  make  it,  is 
presumed  to  be  the  act  of  such  officer,  and  such 
presumption  is  not  overcome  except  by  the 
strongest  proof,"  was  properly  refused.  The 
vice  of  the  request  is  an  intimation  of  opinion  as 
to  the  quantum  of  proof  necessary  to  overcome 
a  rebuttable  presumption. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4e.  Trial,  U  43ft-466.3         "^  »^  ^  °^  ^'»- 

(Syllabus  by  the  Court.)  ^ 

Error  from  Superior  Court,  Worth  County; 
W.  N.  Spence,  Judge. 

Action  by  Herbert  Hawkins,  by  next 
friend,  against  B.  L.  Vickers.  Judgment  for 
plaintur,  and  defendant  brings  error.  Plain- 
tiff sued  out  a  cross-bill.  Judgment  on  the 
main  bill  reversed  and  on  the  cross-bill  af- 
finned. 

Tulwood  &  Murray,  J.  J.  Forehand,  and 
Z.  D.  Harrison,  for  plaintiff  in  error.    T.  E. 


Perry,  J.  H.  Tipton,  and  Hall  &  Hall,  for  de- 
fendant  in   error. 

EVANS,  J.  The  action  was  complaint  for 
land,  and  has  been  twice  tried.  On  a  review 
of  the  first  trial  the  verdict  was  set  aside 
and  the  case  remanded  to  the  superior  court. 
See  111  Ga.  119,  36  S.  E.  463.  On  the 
second  trial  the  plaintiff  introduced  a  grant 
from  the  state,  and  mesne  conveyances  from 
the  state's  grantee  to  herself.  The  defend- 
ant proffered  in  evidence  a  tax  fl.  fa.  and 
the  sheriff's  deed  to  one  Dixon  (under  whom 
be  claimed  title),  whereupon  the  plaintiff 
filed  an  aflldavit  of  forgery,  averring  that  the 
sherifTs  deed,  the  tax  fl.  fa.,  and  the  entry, 
of  levy  on  the  fi.  fa.  were  forgeries.  Upon 
the  preliminary  proof  submitted  by  the  de- 
fendant, the  court  allowed  in  evidence  the 
sheriff's  deed  and  the  tax  fi.  fa.  over  the 
plaintiff's  objection.  The  plaintiff  excepted 
pendente  lite  to  the  admission  of  the  deed 
and  fi.  fa.  The  court  ruled  that  the  filing  of 
the  affidavit  of  forgery  devolved  upon  the 
defendant  the  burden  of  proving  the  genu* 
ineness  of  the  tax  fi.  fa.  and  levy,  and  to 
show  that  any  alteration  appearing  in  the 
entry  of  levy  was  made  prior  to  the  sheriff's 
sale,  and  Instructed  the  Jury  to  this  effect. 
No  separate  issue  of  forgery  was  made,  but 
the  issues  of  the  goiuineness  of  the  tax  fi. 
fa. .and  entry  of  levy  were  submitted  along 
with  the  other  issues  in  the  case.  The  de- 
fendant also  introduced  a  deed  to  himself 
from  the  purchaser  at  the  tax  sale,  and 
proof  that  he  had  been  in  possesalon  of  the 
land  since  that  time,  and  had  made  there- 
on permanent  and  substantial  improvements. 
The  Jury  returned  a  verdict  for  the  plaintiff* 
the  court  refused  a  new  trial,  and  the  de- 
fendant excepted.  The  plaintiff  sued  out  a 
cross-bill  of  exceptions,  assigning  error  on 
her  pendente  lite  exceptions. 

1.  On  the  call  of  the  case  in  this  court  the 
defendant  in  error  moved  to  dismiss  the  bill 
of  exceptions  because  the  only  service  thereof 
was  an  acknowledgment  of  service  by  the 
next  friend,  Herbert  Hawkins;  that  he  is 
only  a  formal  party,  and  that  A.  H.  Haw- 
kins is  the  real  party  in  the  case,  and  service 
should  have  been  made  upon. her.  The  pur- 
pose of  having  a  guardian  ad  litein,  or  next 
friend,  to  represent  a  minor,  is  to  furnish  a 
person  sui  Juris  to  carry  on  the  litigation 
for  the  minor's  benefit  Service  of  notice  or 
other  process  pertaining  to  the  case  prosecut- 
ed by  a  prochein  ami  should  be  made  upon 
him.  He  represents  the  minor  in  the  par- 
ticular litigation,  and,  if  service  cannot  be 
had  upon  him,  his  connection  with  the  case 
would  be  without  practical  value.  We  there- 
fore bold  that  the  next  friend  was  the  prop- 
er person  upon  whom  to  serve  the  bill  of  ex- 
ceptions, and  the  motion  to  dismiss  is  denied. 

2.  As  between  the  litigants  according  to 
the  proof  made  at  the  trial,  the  ownership  ot 
the  land  in  controversy  depends  upon  the 
validity  of  the  tax  sale.    We  will  therefore 
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first  examine  the  objections  to  the  admissi- 
bility of  the  tax  fl.  fa.  upon  which  error  is 
assigned  in  the  cross-bill  of  exceptions.  The 
tax  fl.  fa.  was  as  follows:  "Georgia,  Worth 
County.  To  the  Sheriff  of  Worth  County 
to  Execute  and  Return,  to  Advertise  and 
Sell  According  to  Law :  You  are  hereby  com- 
manded that  of  unretumed  wild  land  num- 
ber 211,  in  the  14th  district  of  Worth  Coun- 
ty, you  cause  to  be  made  the  sum  of  $3.26,  it 
being  the  amount  of  state  and  county  tax 
for  the  year  1888,  and  the  further  sum  of  50 
cents  for  the  costs  of  this  fl.  fa.  and  make 
due  return  thereof  to  me  according  to  law. 
Herein  fall  not.  Given  under  my  hand  and 
.seal,  this  the  20th  day  of  Dec.  1888.  [Sign- 
ed] W.  J.  Stoy,  T.  C.  [L.  S.]"  Indorsed  upon 
the  fl.  fa.  was  the  following  entry  of  levy: 
••I  have  this  day  levied  the  within  fl.  fa. 
upon  lot  of  land  number  211  in  the  14th  dis- 
trict of  said  county,  for  state  and  county  tax 
for  the  year  1888.  January  30th,  1889. 
[Signed]  S.  M.  Cox,  Sheriff."  The  plaintiff 
objected  to  the  tax  fl.  fa.  and  entry  of  levy 
indorsed  thereon  being  received  in  evidence 
because  the  tax  fl.  fa.  was  signed,  "W.  J. 
Stoy,  T,  C,"  when  it  was  admitted  in  open 
court  by  the  defendant  that  the  tax  collector 
in  the  year  1888  was  W.  J.  Story ;  that  the 
letters  "T.  C."  following  the  name  of  W.  J. 
Stoy  did  not  show  that  the  execution  was  is- 
sued by  the  tax  collector  of  the  county.  Ob- 
jection was  further  made  to  the  introduction 
of  the  fl.  fa.,  on  the  ground  that  one  of  the 
defendant's  witnesses  had  already  testifled 
that  the  execution  was  not  signed  and  issued 
by  the  tax  collector  of  Worth  county,  but 
was  signed  by  witness  at  the  request  of  the 
tax  collector,  plaintiff  contending  that  the 
tax  collector  could  not  delegate  any  verbal 
authority  to  sign  the  execution,  witness  not 
testifying  that  he  had  been  appointed  to 
collect  taxes  in  Worth  county  in  1888.  It 
appeared  that  the  tax  collector  was  dead  at 
the  time  of  the  trial.  While  the  testimony 
did  not  directly  establish  that  the  tax  col- 
lector's name  was  signed  by  the  witness  in 
the  tax  collector's  presence,  it  does  appear 
that  it  was  done  at  the  special  instance  and 
request  of  the  tax  collector  at  his  house,  and 
under  such  circumstances  as  might  afford 
an  Inference  that  it  was  done  in  his  presence. 
It  is  the  duty  of  the  tax  collector  to  sign  a 
tax  execution.  It  is  not  essential,  however, 
that  he  should  a'ctually  do  the  manual  act 
of  signing  his  name  in  every  instance.  In 
Hitchcock  V.  Latham,  97  Ga.  253,  22  S.  B. 
997,  ofbjection  was  made  to  the  introduction 
in  evidence  of  an  execution  on  the  ground 
that  the  name  thereto  purporting  to  be  that 
of  the  tax  collector  "was  in  printing  as  it 
came  from  the  printing  office,"  and  that, 
therefore,  the  execution  did  not  bear  the  gen- 
uine signature  of  the  tax  collector,  and  there 
was  nothing  to  show  when,  how,  or  where 
the  name  of  the  tax  collector  had  been  affix- 
ed to  the  execution.  But  this  court  held  that 
the  objection  was  not  good  where  it  affirma- 


tively appeared  that  the  fl.  fa.  came  Into  the 
sheriff's  hands,  who  had  acted  upon  it  as  a 
legal  execution,  and  in  so  doing  had  levied 
upon,  advertised,  and  sold  land ;  that,  in  the 
absence  of  further  proof  on  the  subject,  it 
will  be  presumed  that  the  printed  signature 
was  authorized  by  the  tax  collector;  and 
that  he  issued  the  execution  as  his  official 
act  It  appeared  from  the  record  in  this 
case  that  the  sheriff  had  acted  upon  this  fl. 
fa.,  advertised  the  land  levied  on  to  satisfy 
it,  and  sold  the  land  thereunder,  and  made 
a  deed  to  the  purchaser  at  the  sale.  As  a 
general  rule,  when  the  law  declares  that  a 
process  shall  be  signed  by  a  particular  offi- 
cial, his  name  cannot  be  affixed  to  it  by 
another,  not  in  his  presence,  under  a  pre- 
vious general  authority.  Riggers  y.  Winkles, 
124  Ga.  990,  53  S.  E3.  397.  However,  we  are 
not  in  opposition  to  this  general  proposition 
when  we  hold  that  the  facts  of  this  case 
bring  it  within  the  principle  of  the  Hitchcock 
Case,  supra. 

The  misspelling  of  the  tax  collector's  name 
of  itself  furnished  no  ground  to  hold  the  fl. 
fa.  illegal  It  is  clear  that  if  the  tax  col- 
lector, signing  his  name,  had  inadvertently 
omitted  a  letter,  and  the  proof  showed  that 
he  actually  signed  it,  the  signature  would  be 
valid. 

3.  Nor  was  the  objection  good  that  the 
letters  '"T.  C."  following  his  signature  were 
insufficient  to  show  that  he  had  signed  the 
execution  in  his  official  character.  Under  the 
law  existing  at  that  thne,  such  a  fl.  fa.  must 
have  been  issued  by  the  tax  collector,  and  it 
is  to  be  presumed  that  the  abbreviation  "T. 
C."  represents  the  officer's  official  character. 

4,  5.  The  fl.  fa.  was  farther  objected  to, 
because  it  did  not  show  on  Its  face  the  neces- 
sary jurisdictional  allegations  that  the  taxes 
for  the  year  1888  were  due  and  unpaid;  that 
it  did  not  show  that  the  lot  of  land  in  ques- 
tion had  not  been  returned  and  had  been 
double  taxed,  as  required  by  law;  and  that 
the  tax  collector  had  no  authority  under  the 
law  to  Issue  a  tax  execution  against  unre- 
turned  wild  land,  but  that  at  that  time  such 
authority  was  in  the  tax  receiver.  We  think 
the  necessary  jurisdictional  facts  appear  on 
the  face  of  the  fl.  f a.  It  Is  not  to  be  pre- 
sumed that  the  tax  collector  will  issue  a  fl. 
fa.  for  taxes  that  have  been  paid.  The  fl.  fa. 
recited  that  it  was  for  state  and  county  taxes 
for  the  year  1888,  and  that  the  land  had  not 
been  returned  for  taxes;  and  it  issued  for 
an  amount  alleged  to  be  due  against  this  par- 
ticular land,  which  it  is  to  be  presumed  was 
the  proper  amount  The  tax  collector,  by 
virtue  of  the  act  of  December  18,  1882  (Acta 
1882,  p.  47),  In  force  at  the  time  of  the  is- 
suance of  this  execution,  had  authority  to 
issue  the  fl.  fa.  for  unpaid  taxes  due  upon  un- 
retumed wild  land. 

6.  Objection  was  also  made  to  the  entry  of 
levy  appearing  on  the  fl.  fa.  Prior  to  ten- 
dering the  deed  and  fl.  fa.  in  evidence,  one 
of  the  witnesses  for  the  defendant  had  testl- 
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lied  that  the  entry  of  levy  on  the  fl.  fa.,  al- 
though purporting  to  have  been  made  and 
signed  by  S.  M.  Cox,  sheriff,  was  not  signed 
by  Sw  M.  Ck>x,  bat  by  another  i)er8on;  that 
for  that  reason  it  did  not  appear  to  be  an 
official  entry,  because  it  had  been  shown  tbat 
it  was  not  made  by  the  sheriff  of  the  county, 
or  by  any  one  authorized  by  the  sheriff.  The 
testimony  disclosed  that  the  sheriff  waa  dead 
when  the  case  was  tried,  and  tbat  one  W. 
J.  Ford  wrote  the  entry  of  leyy  and  signed 
the  sheriff's  name  to  it  Ford  did  not  hold 
any  offlca  There  also  appeared  the  follow- 
ing entry  upon  the  fl.  fa.:  ''The  within  lot 
of  land  number  211  in  the  14th  district,  sold 
this  day  to  J.  A.  DIzon,  for  one  hundred 
and  fifteen  dollars^  this  7th  day  of  May,  1889. 
[Signed]  S.  M.  Cox,  Sheriff."  There  was 
testimony  that  tliis  entry  of  sale  was  in  the 
handwriting  of  Cox,  the  sheriff.  The  statute 
declares  that  the  officer  making  the  leyy 
shall  enter  the  same  on  the  process  by  virtue 
of  which  the  levy  is  made.  Civ.  Code  1895, 
S  5421.  In  order  that  the  entry  of  levy  may 
be  authenticated  as  the  official  act  of  the 
officer,  it  should  be  signed.  Jones  t.  Easley, 
53  Ga.  454.  An  entry  of  leyy  may  be  made 
and  the  levying  officer's  name  signed  thereto 
by  a  scrivener,  if  done  in  the  immediate 
presence  and  by  the  directlop  of  the  levying 
officer.  In  such  a  case,  notwithstanding  the 
officer's  name  may  be  signed  by  the  scrivener. 
It  will  be  upheld  as  the  entry  of  the  officer. 
Ellis  Y.  Francis,  9  6a.  825 ;  Ck>x  v.  Montf ord, 
66  Ga.  62;  Weaver  v.  Wood,  103  Ga.  89,  29 
S.  E.  594.  There  is  no  evidence  in  the  rec- 
ord authorizing  a  conclusion  that  the  entry 
of  levy,  and  the  signing  of  the  sherlfTs  name 
thereto  by  Ford  took  place  in  the  immediate 
presence  of  the  sheriff.  The  undisputed  evi- 
dence, however,  discloses  that  the  sheriff  ad- 
vertised the  land  by  virtue  of  this  particular 
levy,  personally  cried  the  same  at  the  sale, 
and  made  an  entry  of  the  sale  on  the  fl.  fa. 
There  was  also  evidence  by  one  of  the  sub- 
scribing witnesses  to  the  deed  that  he  saw 
the  sheriff 'Sign  the  deed,  and  that  he  and 
the  other  witness  attested  it  as  witnesses. 
This  evidence  authorizes  an  inference  that 
the  sheriff  adopted,  as  his  own  act,  the  entry 
of  levy  made  by  Ford,  and  acted  on  it,  caused 
the  property  to  be  advertised,  sold  it,  and 
made  a  deed  to  the  purchaser.  Even  if  the 
entry  of  levy  was  not  made  in  the  immediate 
presence  of  the  sheriff,  he  immediately  rati- 
fied itf  and  adopted  it  as  his  own  act,  when 
he  advertised  the  propeirty  and  sold  it  by 
virtue  of  this  particular  levy.  The  adoption 
by  the  sheriff  of  the  entry,  relatively  to  a 
bidder  at  the  sale,  made  it  the  sheriff's  own 
act  and  deed  just  as  effectually  as  if  Ford 
had  signed  it  in  his  presence,  or  the  sheriff 
himself  had  signed  the  entry. 

7.  Several  of  the  grounds  of  the  motion  for 
new  trial  complain  that  the  court  erroneously 
extended  the  Civil  Ck>de  of  1895,  I  3628,  to 
embrace  a  fi.  f a.  and  entry  of  levy  thereon, 
when  tendered  In  evidence  along  with  the 


sherlflTs  deed.  This  section  provides  that  "a 
registered  deed  shall  be  admitted  in  any  court 
in  this  State  without  further  proof,  unless 
the  maker  of  the  deed,  or  one  of  his  heirs,  or 
the  opposite  party  in  the  cause,  will  file  an 
affidavit  that  the  said  deed  is  a  forgery,  to 
the  best  of  his  knowledge  and  belief,  when 
the  court  shall  arrest  the  cause  and  require 
an  issue  to  be  made  and  tried  as  to  the  genu- 
ineness of  the  alleged  deed.**  Its  provisions 
are  applicable  only  to  registered  deeds.  Hill 
xv.  Nisbet,  58  Ga.  586;  Sibley  v.  Haslam,  75 
Ga.  490 ;  Holland  v.  Carter,  79  Ga.  139,  3  S. 
B.  690;  Bentley  v.  McCall,  119  Ga.  530,  46  S. 
E.  645 ;  Chatman  v.  Hodnett,  127  Ga.  360,  56 
S.  E.  439.  It  has  been  held  that  the  proceed- 
ing is  purely  statutory,  and  is  to  be  strictly 
construed,  and  will  not  be  extended  to  a  will. 
Smith  V.  Stone.  127  Ga.  485,  56  S.  E.  640.  It 
is  limited  to  the  one^  issue  of  genuineness  of 
the  deed,  and  there  *is  no  authority  of  law 
for  drawing  into  the  trial  of  that  issue  ques- 
tions foreign  to  the  factum  of  the  execution 
of  the  deed.  Roberts  v.  Roberts,  101  Ga.  768, 
29  S.  E.  271.  The  provisions  of  the  Code  sec- 
tion providing 'for  a  separate  issue  upon  the 
affidavit  of  forgery  cannot  be  extended  to  the 
genuineness  of  the  execution  or  entry  of  levy 
thereon.  It  is  true  that  a  sherifTs  deed,  even 
though  registered,  js  not  admissible  as  a  mu- 
niment of  title  without  the  fi.  fa.  under  which 
the  sale  was  made  accompanies  it,  or  its  loss 
is  shown.  But  the  law  does  not  require  that 
the  fi.  fa.  shall  be  recorded  along  with  the 
deed  before  it  will  be  admissible  In  evidence. 
The  Civil  Code  of  1895,  I  3625,  permits  the 
record  of  the  fi.  fa.  in  connection  with  the 
deed,  and  provides  that  when  this  is  done, 
and  the  fi.  fa.  is  lost,  a  certified  copy  of  the 
record  of  the  fi.  fa.  is  admissible  in  evidence. 
An  attack  on  the  fi.  fa.  or  entry  of  levy,  be- 
cause it  was  not  signed  by  the  proper  offi- 
cials and  Is  therefore  void,  is  directed  against 
the  authority  of  the  officer  to  make  the  sale. 
It  is  not  a  direct  attack  on  the  deed.  The 
burden  is  upon  him  who  is  asserting  that  the 
official  signature  is  not  genuine  to  show  that 
fact  The  ruling  of  the  trial  court,  that  the 
Civil  Code  of  1895,  %  3628,  was  applicable  to 
the  tax  fi.  fa.  and  the  entry  of  levy,  and  that 
the  burden  was  on  the  defendant  to  show 
their  genuineness,  and  to  explain  any  altera- 
tion that  might  appear  in  the  levy,  improp- 
erly cast  a  burden  upon  the  defendant  which 
the  law  does  not  place  upon  him.  This  error 
necessitates  a  new  trial,  inasmuch  as  we  are 
unable  to  say  that  the  Jury  were  not  influ- 
enced by  this  Instruction  in  deciding  the  Is- 
sues of  fact  respecting  the  validity  of  the  dif- 
ferent official  entries. 

8.  The  defendant  complains,  in  his  motion 
for  a  new  trial,  that  the  court  erred  in  refus- 
ing to  charge,  though  requested  in  writing  so 
to  do,  that  "the  law  presumes  that  an  officer 
does  his  duty,  and  an  entry  made  on  an  offi- 
cial document  purporting  to  be  an  entry  by 
the  officer  whose  duty  It  is  to  make  it  is  pre- 
sumed to  be  the  act  of  such  officer,  and  such 
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presumption  Is  not  overcome  except  by  the 
strongest  proof.*'  There  is  a  presumption 
that  every  officer  does  his  duty,  and  every  of- 
ficial entry  Is  supposed  to  be  the  act  of  such 
officer,  yet  this  is  a  rebuttable  presumption 
and  may  be  overcome  by  proof;  and,  while  it 
Is  true  that  an  officer's  return  should  not  be 
lightly  set  aside,  yet  it  would  be  improper 
for  the  court  to  instruct  the  Jury  that  the 
presumption  of  verity  whlth  the  entry  Im- 
ported should  prevail  unless  overcome  by  the 
strongest  proof.  Such  an  instruction  \ii 
equivalent  to  an  expression  by  the  court  as 
to  quantum  of  evidence  necessary  to  over- 
come a'  rebuttable  presumption.  For  this 
reason  the  request  was  properly  refused. 

Judgment  on  the  main  bill  of  exceptions 
reversed,  on  the  cross-bill  affirmed.  All  the 
Justices  concur. 


(128  Qa.  578) 


NICK  V.  STATE. 


(Supreme  €k>urt  of  Georgia.    July  9,  1907.) 
L  Gbiminal   Law— Continuancbb  — Disobb- 

TION   OF  OOXJBT. 

Applications  for  continoances  are  in  all 
eases  addressed  to  the  sound  legal  discretion  of 
the  court  and  a  judgment  refusing  to  continue 
a  case  will  not  be  reversed  unless  it  is  made  to 
appear  that  this  discretion  has  been  abused.  No 
abuse  of  discretion  has  been  made  to  appear  in 
the  present  case. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  14,  Criminal  Law,  I  1311;  vol.  15,  Crim- 
inal Law,  S  3045.] 

2.   MUBDEB— EVIDEITCB. 

The  evidence  authorized  the  verdict,  and  no 
suflScient  reason  has  been  shown  for  reversing 
the  judgment. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Washington 
County;  B.  T.  Bawlings,  Judge. 

Will  Nick  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

The  accused  was  charged  with  the  offense 
of  murder.  He  made  a  motion  to  continue 
the  case.  The  showing  for  the  continuance 
was  made  in  the  name  of  counsel  appointed 
by  the  court  to  defend  the  accused.  In  the 
motion  it  was  stated  that  Messrs.  G.  H. 
Howard  and  J.  L.  Kent  had  been  appointed 
as  counsel  for  the  accused  late  Monday  after- 
noon; that  the  case  was  called  for  trial  Tues- 
day, and  that  they  had  not  had  sufficient 
time  to  prepare  the  case  for  trial  or  to  con- 
fer with  the  witnesses;  that  the  indictment 
was  not  returned  until  Monday  afternoon,  and 
that  the  accused  was  not  arrested  until  Sat- 
urday morning  preceding  the  convening  of 
the  court;  that  from  investigation  made  the 
evidence  would  develop  that  the  deceased 
was  killed  at  a  negro  party,  where  more 
than  75  persons  had  assembled;  that  the  kill- 
ing occurred  at  night,  outside  the  house,  and 
that  many  shots  were  fired  by  different  par- 
ties, and  that  counsel  did  not  know,  and 
could  not,  during  the  present  session  of  court, 
interview  those  who  were  present,  to  ascer- 
tain who  saw  the  shooting;  that  many  saw 


it,  and,  while  all  of  the  witnesses  were  not 
known,  they  will  swear,  if  time  is  given  to 
confer  with  them  to  ascertain  who  they  are, 
that  the  accused  did  not  fire  the  fatal  shot; 
that  it  was  impossible  for  them,  under  the 
circumstances,  to  do  justice  to  their  client,  or 
to  see  that  he  had  a  fair  trial,  such  as  is 
guaranteed  under  the  Constitution;  that 
many  of  the  witnesses  the  accused  did  not 
know,  but  according  to  the  best  of  his  in- 
formation some  of  them  were  living  in  the 
county  adjoining  that  in  wliich  the  indict- 
ment was  pending;  that,  when  counsel  were 
appointed,  they  at  once  issued  subpoenas  for 
a  large  number  of  witnesses,  the  names  of 
whom  were  furnished  by  the  accused,  some 
of  whom  lived  in  other  counties,  and  it 
would  be  Impossible  for  the  officers  to  sum- 
mon these  witnesses  during  the  present  term 
of  court;  that,  if  such  witnesses  were  pro- 
duced, the  accused  would  be  able  to  prove 
that  the  killing  was  not  done  by  him,  but  by 
another;  that  counsel  used  all  diligence  pos- 
sible under  the  circumstances;  and  that  the 
motion  was  not  made  for  delay,  but  in  order 
to  secure  the  testimony  of  these  witnesses 
at  the  next  term.  The  court  overruled  the 
motion  to  continue,  appointed  a  bailiff  to  as- 
sist counsel  in  procuring  the  witnesses  de- 
sired, and  passed  the  case  until  Thursday 
afternoon  at  2  o'clock.  Error  is  assigned 
upon  this  ruling.  When  the  case  was  called 
on  Thursday  afternoon,  another  motion  was 
made  to  continue  the  case,  upon  the  grounds 
stated  in  the  former  motion,  and  upon  the 
additional  facts  appearing  in  the  statement 
made  to  the  court  by  Mr.  Kent,  of  counsel 
for  the  accused.  The  substance  of  Mr. 
Kent's  statement  was  that  the  bailiff  had 
been  endeavoring  to  find  the  witnesses,  but 
was  unable  to  do  so;  that  they  had  not  been 
able  to  obtain  the  witnesses  for  him;  that 
the  court  had  also  appointed  other  counsel 
besides  himself  and  Mr.  Howard,  and  these 
had  been  excused  by  the  court,  and  that  the 
case  should  not  be  pressed  to  trial  until  other 
counsel  were  appointed  in  their  place;  that  a 
number  of  the  witnesses  to  the  transaction 
lived  in  Johnson,  Jefferson,  and  Washington 
counties,  and  possibly  other  counties  In  the 
state;  that  counsel  had  been  unable  to  obtain 
these  witnesses  so  as  to  interview  them:  that 
some  of  the  witnesses  for  whom  subpoenas 
had  been  issued  the  officer  had  not  been  able 
to  find;  that  the  bailiff  made  every  effort  to 
get  these  witnesses,  but  now  gave  the  infor- 
mation that  they  were  not  there ;  that  counsel 
had  learned  that  one  of  the  witnesses  possi- 
bly did  not  get  the  subpoena,  and  that  one  liv- 
ed in  Jefferson  county  very  near  to  the  scene 
of  the  occurrence;  and  the  accused  informed 
counsel  that  he  could  prove  by  this  witness 
that  another  man  fired  the  fatal  shot;  that 
counsel  did  not  know  whether  this  witness 
could  be  brought  at  that  term  of  the  court, 
but  that  he  had  not  been  brought  The  court 
overruled  the  motion  to  continue,  and  this 
ruling  is  assigned  as  error.   The  trial  resulted 
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In  a  verdict  finding  the  accased  guilty,  and 
he  was  sentenced  to  death.  The  accused  fil- 
ed a  motion  for  a  new  trial,  which  was  over- 
niled,  and  the  accused  excepted. 

G.  H.  Howard  and  J.  L.  Kent,  for  plaintiff 
in  error.  Alfred  Herrington,  Sol.  Gen.,  and 
John  a  Hart,  Atty.  Gen.,  for  the  State. 

COBB,  P.  J.  (after  stating  the  facts).  1. 
Motions  for  continuance  are  addressed  to  the 
Spund  legal  discretion  of  the  court.  This  is 
the  rule  in  all  cases,  including  those  where 
the  accused  is  charged  with  a  capital  felony. 
The  Constitution  guarantees  to  every  one 
charged  with  a  crime  the  privilege  and  bene- 
fit of  counsel.  This  constitutional  guaranty 
amounts  to  nothing,  unless  the  counsel  se- 
lected by  the  accused  or  appointed  by  the 
court  are  given  a  reasonable  time  to  as- 
certain what  is  the  character  of  the  case  that 
the  accused  is  called  upon  to  defend.  There 
Is  no  rule  fixing  what  is  a  reasonable  time 
for  such  preparation.  What  is  a  reasonable 
time  depends  upon  the  general  character  of 
the  case  and  the  questions  of  law  and  fact 
involved  therein.  In  the  present  case  it  ap- 
pears from  the  showing  made  for  a  con- 
tinuance that  the  only  question  involved 
was:  Who  fired  the  fatal  shot?  That  there 
was  a  homicide,  and  that  this  homicide  was 
murder,  seems  not  to  have  been  an  open 
question.  The  accused  was  present  at  the 
scene  of  the  killing.  It  is  true  that  there 
was  a  large  number  present  It  does  not 
appear  that  the  accused  was  among  stran- 
gers. It  is  manifest,  from  the  terms  of  the 
showing,  that  he  knew  a  number  of  thofie 
present,  If  not  all  of  them.  He  furnished 
to  his  counsel  the  names  of  a  number  of 
those  who  were  present,  and  subpoenas  were 
issued  for  them,  but,  notwithstanding  this, 
there  does  not  appear  in  the  showing  for  a 
continuance  the  name  of  a  single  witness 
whose  presence  at  the  trial  was  desired. 
The  showing  upon  which  It  is  based  is  very 
loose  and  irregular,  being,  in  substance,  that 
there  were  a  number  of  persons  present,  and 
that  coxmsel  were  not  in  a  position  to  do  the 
accused  justice  until  they  could  have  an 
opportunity  to  find  out  who  of  those  present 
were  witnesses  to  the  homicide.  In  one  por- 
tion of  the  showing  it  Is  stated  that  there 
was  a  witness  living  in  another  county  who 
would  testify  that  the  accused  did  not  fire 
the  fatal  shot;  but  the  name  of  this  witness 
was  not  disclosed  to  the  court  If  it  had 
been,  the  court  would  probably  have  exer- 
cised Its  discretion  and  postponed  the  trial 
until  a  later  date  in  the  term,  in  order  to 
have  this  witness  brought  into  court  While 
it  appears  from  the  showing  that  counsel 
were  not  in  a  position  to  know  who  were 
the  witnesses  by  whom  the  accused  could 
establish  that  the  homicide  was  committed 
by  another,  there  is  nothing  in  the  showing 
to  Indicate  why  It  was  that  the  accused  him- 
aelf  could  not  have  given  to  counsel  the 
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names  of  those  persons  who  actually  wit- 
nessed the  homicide.  When  the  showing  is 
considered  in  Its  entirety,  there  was  no 
abuse  of  discretion  shown.  See,  In  this  con- 
nection. Hardy  v.  State,  117  Qa.  40,  43  S. 
B.  434;  Thompson  v.  ^tate,  24  Ga.  297;  Brad- 
ley V.  State,  128  G^  — ,  67  S.  B.  237.  That 
portion  of  the  showing  which  complainis 
that  other  counsel  who  had  been  appointed 
to  assist  in  the  defense  of  the  accused  were 
excused,  and  no  others  had  been  appointed 
to  take  their  place,  is  not  referred  to  in  the 
brief  of  counsel,  and  this  point  will  be  treat- 
ed as  abandoned. 

2.  The  motion  for  a  new  trial  contains  no 
other  special  grounds  than  the  ones  dealt 
with  in  the  preceding  portion  of  this  opinion. 
The  evidence  amply  authorized  the  verdict 
and  we  see  no  reason  for  reversing  the  Judg- 
ment 

Judgment  afiirmed.  All  the  Justices  con- 
cur. 


(128  G«L  660) 
THRELKELD  v.  STATE. 
(Supreme  Court  of  Georgia.    July  11,  1907.) 

1.  Cbdciital  Law  —  Wbit  of  Erbob— Estop- 
pel TO  Allege  Ebbob. 

When,  in  the  trial  of  a  murder  case,  the 
Judge  requests  counsel  to  define  their  positions 
as  to  the  issues  involved,  and  both  counsel  for 
the  state  and  for  the  accused  reply  that  the 
only  issue  is  the  question  as  to  whether  the 
accused  is  guilty  of  murder  or  not  guilty  of  any 
offense,  and  that  voluntary  manslaughter  is  not 
involved,  if  the  court  submits  the  issue  to  the 
Jury  as  thus  stated,  the  accused  cannot  after 
conviction  of  murder,  founded  upon  suflScient 
evidence,  complain  that  the  court  erred  in  fail- 
ing to  charge  the  law  of  voluntary  manslaughter. 
[Ed.  Note. — ^For  cases  an  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §§  3007-8010.] 

2.  HOMICIDE—TbIAL— INSTBUOTIONS. 

The  extracts  from  the  charge  of  the  court 
upon  which  error  is  assigned,  are  not  erroneous 
for  any  reason  assigned. 
8.  Wbit  of  Ebbob  —  Review  —  New  Tbial  — 

Newlt  Discovebed  Evidence. 

The  evidence  authorized  the  verdict  The 
newly  discovered  evidence  is  not  of  such  char- 
acter as  would  probably  produce  a  different 
result;  and  the  uiscretion  of  the  judge,  exer- 
cised in  overruling  the  motion  for  new  trial,  will 
not  be  interfered  with. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Grady  County ; 
T.  A.  Parker,  Judge. 

Newton  Threlkeld  was  convicted  of  mur- 
der, and  he  brings  error.    Affirmed. 

W.  M.  Hammond  and  J.  W.  Walters,  for 
plaintiff  in  error.  W.  B.  Thomas,  Sol.  Gen., 
John  C.  Hart  Atty.  Gen.,  and  S.  A.  Rodden- 
berg,  for  the  State. 

ATKINSON,  J.  Newton  Threlkeld  was  in- 
dicted for  murder,  and  convicted.  In  his 
motion  for  new  trial  complaint  is  made  that 
the  court  omitted  to  Instruct  the  Jury  upon 
the  law  of  voluntary  manslaughter,  although 
the  evidence  showed  that  offense  to  be  in- 
volved.   In  his  order  approving  the  grounda 
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of  the  motion  the  Judge  certifies  that :  "Duiv 
Ing  the  progress  of  said  case,  at  the  opening 
of  the  argument,  the  court  requested  coun- 
sel to  define  their  positions  as  to  the  Issues 
Involved  In  said  case.  Whereupon  counsel 
for  the  defendant  and  also  counsel  for  the 
state  stated  In  open  court  that  the  only  Issue 
was  the  question  as  to 'whether  the  defend- 
ant was  guilty  of  murder  or  not  guilty  of 
any  ofFense;  that  voluntary  manslaughter 
was  not  Involved  In  the  case.  The  court 
agreed  with  counsel  In  this  position,  and  for 
this  reason  the  law  of  voluntary  manslaugh- 
ter was  not  given  In  charge."  This  certlfl- 
-cate  Is  conclusive  as  to  what  transpired  at 
the  time.  If  voluntary  manslaughter  was 
Involved,  It  was  the  duty  of  the  court  to 
<*harge  with  respect  thereto;  but,  If  the 
court's  omission  so  to  charge  was  brought 
about  by  the  conduct  of  the  defendant,  It 
would  not  lie  in  the  mouth  of  the  defendant 
•  afterwards  to  complain.  The.  maxim,  "Con- 
census tolllt  errorem,"  applies  In  criminal 
cases  as  well  as  In  civil  cases.  Howard  v. 
State,  115  Ga.  244,  41  S.  E.  654.  See,  also, 
<3aesar  v.  State,  127  Ga.  711,  67  S.  B.  66; 
Steed  V.  State,  123  Ga.  569,  and  citations, 
61  S.  B.  627;  Coney  v.  State,  90  Ga.  140, 
15  S.  B.  746;  Griffin  v.  State,  113  Ga.  279, 
38  S.  B.  844.  While  a  Judge  is  not  bound  to 
commit  an  error  simply  because  he  Is  so 
requested,  yet  If  an  error  Is  committed  as 
the  result  of  a  request  on  the  part  of  the  ac- 
cused, he  cannot  thereafter  complain.  Able 
counsel  for  the  defense  no  doubt  believed 
that  It  was  to  the  Interest  of  their  client 
that  the  law  of  voluntary  manslaughter 
should  not  be  given  in  charge  to  the  Jury, 
and  thereupon  took,  the  bold  position  that 
the  defendant  was  guilty  of  murder  or  of  no 
offense.  By  taking  that  position  in  respond- 
ing to  the  Inquiry  by  the  court  they  waiv- 
ed whatever  right  they  may  have  had  to  a 
charge  upon  the  law  of  voluntary  man- 
slaughter. After  making  such  a  waiver.  If 
the  evidence  authorizes  a  verdict  for  murder 
and  the  defendant  Is  convicted  of  that  of- 
fense, a  new  trial  should  not  be  ordered  sim- 
ply because  the  court  did  not  Instruct  the 
Jury  upon  the  law  governing  the  less  of- 
fense of  voluntary  manslaughter. 

We  do  not  deem  It  necessary  to  elaborate 
upon  the  rulings  expressed  In  the  second  and 
third  headnotes. 

Judgment  afllrmed.  All  the  Justices  con- 
cur. 
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PAYTON  et  al.  v.   McPHAUL. 

(Supreme  Court  of  Georgia.    June  14, 1907.) 

1.   MORTOAOES— DeSOBIPTION— SumCIENOT. 

A  mortgage  which  describes  the  property 
mortgaged  as  "100  acres  in  the  southeast  comer" 
of  a  given  lot  of  land,  which  contains  490  acres 
and  is  in  the  form  of  a  square.  Is  sufficient  as  a 
description.  The  comer  of  the  lot  is  to  be  taken 
as  a  base  point  from  which  two  sides  of  the 
tract  of  land  conveyed  shall  extend  an  equal 


distance;   so  as  to  inclose  by  parallel  lines  the 
quantity  conveyed. 

[Ed.  Note.~For  cases  In  point,  see  Gent.  Dig. 
vol.  36,  Mortgages,  H  125-182.] 

2.  Same— Place  or  Sale. 

The  power  of  sale  In  a  mortgage  authorized 
a  sale  *'before  the  courthouse  door  in  the  town 
of  Isabella,  Ga."  Subsequently  to  the  execution 
of  the  mortgage  the  county  site  of  the  county 
was  removed  from  the  town  of  Isabella  to  Syl- 
vester. 'Held,  that  a  sale  before  the  courthouse 
door  in  Sylvester  was  a  valid  execution  of  the 
power. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §  1048.] 

3.  Same  —  FoBECLOSUBE    Under    Power    ov 
Sale— Conveyance  to  Purchaser. 

A  deed  by  a  mortgagee,  signed  in  his  own 
name,  but  purporting  to  be  in  the  execution  of 
the  power  of  sale  in  the  mortgage,  is  a  good  ex- 
ecution of  the  power,  when  the  recitals  of  the 
deed  are  sufficient  to  indicate  that  it  was  the  in- 
tention of  the  grantor  to  convey  In  l>ehalf  of 
the  mortgagor,  and  not  in  his  own  behalf. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  35,  Mortgages,  |§  1118,  1118%.] 

4.  Same— Purchase  bt  Mortoaqee— Yalid- 
irx. 

The  general  mle  Is  that  the  mortgagee  can- 
not be  a  purchaser  at  his  own  sale  under  the 
power  in  the  mortgage,  but  a  purchase  by  him  is 
not  absolutely  void,  out  voidable  only  at  the  in- 
stance of  the  mortgagor  or  the  owner  of  the 
equity  of  redemption.  A  purchaser  at  an  execu- 
tion sale,  had  subsequently  to  the  sale  under  the 
power,  the  execution  being  based  on  a  judgment 
rendered  after  the  execution  and  record  of  the 
mortgage,  will  not  be  allowed  to  impeach  the 
purchase  by  the  mortgagee  at  his  own  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  S|  1080-1084.] 

5.  UsuRT  —  BaTFEct  07   Power   of   Sale   in 
Mortgage. 

The  power  of  sale  in  a  mortgage  is  not  ren- 
dered void  by  reason  of  the  fact  that  the  debt 
sought  to  be  secured  is  infected  with  usury.  A 
sale  under  the  power  uniy  be  had  for  the  pur- 
pose of  collecting  the  principal  and  lawful  in- 
terest on  the  debt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Usury,  §S  168-160.] 

6.  Same. 

No  sufficient  reason  has  been  shown  for  re- 
versing the  judgment  complained  of. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Worth  County ; 
W.  N.  Spence,  Judge. 

Action  by  John  G.  McPhaul  against  Claude 
Payton  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

John  G.  McPhaul  filed  a  petition  against 
Claude  Payton,  C.  E.  Hay,  and  J.  D.  Bridges, 
alleging  that  on  July  7, 1904,  W.  D.  Collier  ex- 
ecuted and  delivered  to  the  Bank  of  Poulan 
a  mortgage  to  secure  a  debt  of  $490.20,  due 
October  15,  1904,  upon  property  described  as 
follows:  "100  acres  in  the  southeast  comer 
of  lot  No.  307  In  the  7th  district  of  Worth 
county,  Ga."  The  mortgage  contained  the  fol- 
lowing provision:  "Should  this  debt  not  be  paid 
at  maturity  the  said  Bank  of  Poulan,  Poulan, 
Ga.,  or  their  assigns  are  hereby  authorized 
to  advertise  and  sell  the  real  property  hereby 
mortgaged,  before  the  coqrt-house  door  in  the 
town  of  Isabella,  Ga.,  four  wedcs'  notice  of 
such  sale  being  made  by  the  publication  in 
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a  newspaper  poblisbed  In  the  town  of  Syl- 
vester; and  the  said  Bank  of  Poulan,  Ponlan, 
6a.,  or  their  assigns  are  hereby  authorized 
and  empowered  to  make  purchaser  at  such 
sale  fee  simple  titles  to  the  property  sold. 
The  proceeds  arising  from  the  sale  of  the 
property  to  be  applied  to  the  payment  of  the 
debt  and  the  expenses  of  advertising  and 
selling  the  same,  and  the  balance,  if  any,  paid 
over  to  the  undersigned."  Collier  failed  and 
refused  to  pay  the  debt  at  maturity*  and  the 
Bank  of  Poulan,  after  advertising  the  prop- 
erty for  four  weeks  in  a  newspaper  published 
in  Sylvester,  exposed  the  property  for  sale, 
within  the  legal  hours  of  sale,  before  the 
courthouse  door  of  Worth  county,  in  the 
city  of  Sylvester,  and  the  plaintiff  became  the 
purchaser  of  the  property  for  $1,000.  On 
September  4,  1906,  in  pursuance  of  this  sale, 
the  Bank  of  Poulan  executed  and  delivered 
a  deed  to  the  plaintiff  conveying  the  property. 
At  the  June  term,  1904,  of  the  city  court 
of  Sylvester,  Hemic  &  Co.  recovered  certain 
common-law  judgments  against  Collier,  and 
on  July  90th  executions  issued  thereon  were 
levied  on  the  property,  and  on  the  same  date 
that  the  sale  under  the  power  took  place,  but 
after  that  sale,  the  sheriff  exposed  the  land 
described  in  the  mortgage  to  sale  under  the 
executions  above  referred  to.  Payton  became 
the  purchaser  of  the  same  for  $83.  The  sher- 
iff executed  and  delivered  a  deed  to  Payton  & 
Hay,  who  afterwards  conveyed  a  half  inter- 
est to  Perry  by  a  quitclaim  deed,  upon  a  con- 
sideration of  $37.50,  and  Perry  subsequently 
conveyed  his  half  interest  to  Bridges  upon 
the  same  consideration.  On  September  4, 
1906,  McPhaul  entered  into  possession  o#*the 
property  he  had  purchased  at  the  sale  under 
the  power,  and  posted  notices  In  three  or 
more  conspicuous  places  on  the  land  that  he 
was  the  owner  thereof.  On  September  13th 
the  sheriff  undertook  to  put  Payton  &  Hay  in 
possession,  accompanying  Payton  to  the  land; 
McPhaul  being  at  that  time  in  possession  of 
the  land.  The  notices  posted  by  McPhaul 
were  destroyed  by  Payton,  and  notices  were 
posted  by  him,  claiming  the  property  for  him- 
self and  Hay,  and  forbidding  trespassing 
thereon.  As  soon  as  McPhaul  learned  of 
these  acts,  he  removed  such  notices,  and  re- 
posted  the  land  In  the  manner  in  which  he 
had  posted  it  at  the  time  he  took  possession. 
It  is  distinctly  alleged  that  he  is  now  In  pos- 
session. He  alleges  that  he  is  Informed  and 
believes  that  the  defendants  intend  to  re- 
enter and  continue  to  Interfere  with  his 
possession  by  attempting  to  rent  his  land  and* 
place  tenants  In  possession  thereof,  and  other 
acts  interfering  with  his  right  of  possession 
and  enjoyment  of  the  property.  The  prayer 
of  the  petition  is  for  an  injunction  to  re- 
strain the  defendants  from  interfering  with 
the  right  of  possession  and  the  use  of  the 
property;  that  the  sheriff's  deed  to  Payton 
&  Hny,  as  well  as  the  deed  from  Perry  to 
Bridges,  be  delivered  up  and  canceled,  and 
for  process.    The  judge  sanctioned  the  peti- 


tion, granted  a  temporary  restraining  order, 
and  set  the  case  down  for  a  hearing.  At  the 
hearing  the  defendants  showed  as  cause 
against  the  granting  of  the  injunction  a  de- 
murrer and  an  answer.  The  demurrer  set 
up  that  the  allegations  of  the  petition  were 
not  suffident  to  authorize  any  of  the  relief 
prayed  for;  that  it  did  not  appear  front  the 
petition  that  there  was  any  sum  due  on  the 
mortgage  at  the  time  the  power  of  sale  was 
exercised,  such  sale  taking  place  nearly  two 
years  after  the  maturity  of  the  debt;  that 
it  appears  from  the  facts  stated  In  the  peti- 
tion that  the  legal  title  to  the  property  Is  in 
the  defendants ;  that  the  deed  to  the  plaintiff 
was  not  in  harmony  with  the  power;  that 
it  appears  from  the  copy  of  the  deed  from  the 
Bank  of  Poulan  to  McPhaul,  attached  to  the 
petition  as  an  exhibit,  that  McPhaul  is  the 
president  of  the  Bank  of  Poulan,  and  that, 
therefore,  he  was  acquainted  with  all  of  the 
facts  in  reference  to  the  deed,  and  it  was  In- 
cumbent upon  him  to  show  that  the  debt  was 
unpaid  and  that  there  was  no  usury  in  it; 
and  that  the  description  of  the  land  in  the 
mortgage  is  so  indefinite  that  no  lien  was 
created  by  the  execution  thereof.  In  the 
answer  it  was  averred  that  the  description 
in  the  mortgage  was  too  indefinite,  and  that 
McPhaul  was  active  manager  of  the  Bank  of 
Poulan  and  the  largest  stockholder,  and  he 
was  not  authorized  to  purchase  at  a  sale 
had  by  the  bank,  and  that  the  bank  had  no 
authority  to  sell  the  property  at  Sylvester,  the 
power  only  authorizing  a  sale  at  Isabella; 
that  McPhaul  has  not  complied  with  his  bid 
and  paid  the  amount  thereof;  that  the  debt 
which  the  mortgage  was  given  to  secure  was 
infected  with  usury,  and  the  power  of  sale 
in  the  mortgage  was  ther^^fore  void;  that 
the  judgments  In  favor  of  Homic  &  Co.  were 
the  only  valid  Hens  on  the  property,  and 
the  title  to  the  property  is  therefore  in  the 
defendants.  The  answer  denied  that  Mc- 
Phaul was  in  possession,  and  set  up  that  the 
defendants  were  in  possession,  and  that  An- 
glln,  who  was  the  tenant  of  Collier,  had  at- 
torned to  them  as  landlord.  It  is  admitted 
that  It  was  the  Intention  of  the  defendants 
to  erect  a  dwelling  house  upon  the  land  at 
an  early  date,  and  that,  as  soon  as  the  in- 
junction is  dissolved,  it  is  their  desire  to 
continue  to  improve  the  land  which  is  theirs. 
The  answer  concludes  with  a  prayer  that  the 
plaintiff  be  enjoined  from  interfering  with 
the  right  of  possession  of  the  defendants 
and  their  enjoyment  of  the  property,  and 
that  the  deed  to  the  plaintiff  be  delivered  up 
and  canceled.  The  jfidge,  after  hearing  the 
evidence,  passed  an  order  granting  the  in- 
junction prayed  for  by  the  plaintiff,  and  the 
defendants  excepted. 

Payton  &  Hay  and  T.  R.  Perry,  for  plain- 
tiffs in  error.  J.  B.  Williamson  and  Polhlll 
&  Foy,  for  defendant  In  error. 

COBB,  P.  J.  (dfter  stating  the  facts).  1. 
The  court  wUl  take  judicial  notice  of  the 
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fact  that  land. lot  No.  307,  in  cne  Seventh 
district  of  Worth  county,  Ga.,  contains  490 
acres  and  is  in  the  form  of  a  square.  Huz- 
ford  T.  Sou.  Pine  Co.,  124  Ga.  182  (3),  62  S. 
B.  439.  It  is  claimed  that  the  description  of 
the  property  mortgaged  is  so  indefinite  that 
no  lien  was  created  by  the  execution  of  the 
mortgage.  The  description  is :  "100  acres  in 
the  southeast  comer  of  land  lot  No.  807  in 
the  7th  district  of  Worth  county,  Ga,'*  A 
deed  or  mortgage  will  not  be  held  void  for 
an  insufficient  description  of  the  property  if, 
by  any  reasonable  construction  of  the  terms 
of  the  instrument,  the  description  therein 
used  can  be  held  to  inclose  or  embrace  a 
tract  of  land.  If  three  sides  of  a  tract  are 
given,  and  there  is  nothing  to  Indicate  that 
the  line  not  given  is  otherwise  than  a 
straight  line,  the  description  will  be  com- 
pleted by  supplying  a  straight  line,  and  thus 
inclosing  a  tract;  this  being  presumed  to  be 
the  intention  of  the  parties.  Ray  v.  Pease, 
95  Ga.  153  (1),  22  a  B.  190.  Persons  do  not 
execute  deeds  and  mortgages  except  for  the 
purpose  of  conveying  or  creating  a  lien  upon 
the  property,  and  the  intention  to  convey  or 
create  a  lien  will  never  be  held  to  have  been 
futile  on  account  of  the  description  of  the 
property,  when,  by  any  reasonable  construc- 
tion, the  instrument  may  be  upheld.  If  two 
sides  of  a  tract  of  land  at  right  angles  to 
each  other  are  given,  and  it  is  clear  from  the 
instrument  that  it  was  the  intention  of  the 
parties  that  the  land  conveyed  should  be  In 
the  shape  of  a  square,  the  other  two  sides 
will  be  supplied  by  construction  by  drawing 
lines  parallel  with  those  which  are  given. 
In  Walsh  v.  Ringer,  2  Ohio,  327,  15  Am. 
Dec.  555,  the  deed  described  the  land  as  "70 
acres  of  land  being  and  lying  in  the  south- 
west comer  of  the  southwest  quarter  section 
of  section  14."  In  the  opinion  it  was  said: 
♦*The  general  position  of  the  land  conveyed 
Is  given  with  sufficient  certainty.  It  is  in 
the  southwest  corner.  According  to  the  mles 
of  decision,  both  in  this  state  and  in  Ken- 
tucky, that  comer  is  a  base  point  from  which 
two  sides  of  the  land  conveyed  shall  extend 
an  equal  distance,  so  as  to  include  by  paral- 
lel lines  the  quantity  conveyed.  From  this 
point  the  section  lines  extend  north  and  east 
so  as  to  fix  the  boundary  west  and  south, 
the  east  and  north  boundaries  only  are  to 
be  established  by  construction,  and  the  rale 
referred  to  gives  them  with  sufficient  cer- 
tainty." See,  also,  2  Devlin  on  Deeds  (2d 
Ed.)  S  1013.  The  lot  out  of  which  the  mort- 
gage is  to  be  taken  Is*  a  square.  The  prop- 
erty intended  to  be  mortgaged  is  in  the  cor^ 
ner  of  the  square,  and  contains  100  acres. 
The  number  of  acres  intended  to  be  mort- 
gaged cannot  be  more  nearly  or  accurately 
described  to  be  in  the  comer  of  the  lot  than 
by  taking  the  lines  of  the  lot  forming  the 
comer  referred  to,  and  drawing  parallel  lines 
from  each  of  such  lines  at  such  a  point  that 
the  four  lines  would  embrace 'a  square  con- 


taining 100  acres.  It  can  be  reasonably  in- 
ferred that  this  was  the  Intention  of  the 
parties,  and  this  constractlon  will  be  placed 
upon  the  terms  used. 

2.  At  the  time  the  mortgage  was  executed 
the  county  site  of  Worth  county  was  the 
town  of  Isabella.  At  the  time  that  the  pow- 
er of  sale  was  exercised  the  county  site  was 
at  the  city  of  Sylvester.  The  power  of  sale 
in  a  mortgage  must  be  constraed  like  other 
parts  of  the  contract,  so  as  to  effectuate 
the  intention  of  the  parties;  and  this  is 
true  as  to  the  place  of  sale,  as  well  as  in 
regard  to  the  other  stipulations  in  the  pow- 
er. There  are  numerous  cases  dealing  with 
the  question  as  to  the  validity  of  sales 
where,  for  some  reason,  the  place  of  sale, 
as  indicated  by  the  strict  terms  of  the  pow- 
er, was  not  chosen  as  the  place  of  sale  on  ac- 
count of  events  transpiring  between  the  date 
of  th6  execution  of  the  instmment  and  the 
date  that  the  power  was  exercised.  When 
the  power  provides  that  the  sale  shall  be  at 
the  courthouse  door,  the  rebuilding,  removal, 
destruction,  or  temporary  abandonment  of 
the  building  raises  a  doubt  as  to  where  the 
sale  should  be  had  under  the  power.  The 
general  rule  is  that,  where  the  door  of  the 
courthouse  is  designated  as  the  place  of  sale, 
the  building  is  referred  to  In  its  character 
as  an  official  and  public  building,  and  that, 
therefore,  the  place  of  sale  is  the  courthouse 
at  the  time  of  the  foreclosure,  rather  than 
the  place  used  for  that  purpose  at  the  time 
the  mortgage  Is  executed.  This  has  been 
held  even  where  the  courthouse  was  tem- 
porj^lly  abandoned,  as  well  as  in  cases 
where  the  building  was  destroyed  or  per- 
manently abandoned.  The  decisions,  how- 
ever, are  by  no  means  in  harmony.  No  gen- 
eral mle  seems  to  have  been  laid  down  fix- 
ing the  place  of  sale  when  there  has  been  a 
new  location  of  the  courthouse.  In  some 
cases  the  sale  at  the  old  situs  has  been  held 
good,  and  in  others  a  sale  at  the  door  of  the 
new  stracture  has  been  upheld.  28  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  804;  2  Jones  on 
Mort  (6th  Ed.)  §  184a  In  Napton  v.  Hurt, 
70  Mo.  497,  the  power  was  to  sell  at  the 
courthouse  in  Kansas  Oity,  and  after  the  ex- 
ecution of  the  mortgage  the  courthouse  was, 
by  law,  removed  to  and  established  in  a  dif- 
ferent place  in  th^  same  city;  and  it  was 
held  that  the  sale  must  be  had  at  the  new 
place,  and  not  at  the  old.  In  Williams  y. 
Pouns,  48  Tex.  141,  it  was  held  that  a  trust 
deed  requiring  the  sale  to  be  made  at  the 
courtjiouse  of  the  county  is  properly  exe- 
cuted by  a  sale  at  the  courthouse  of  a  newly 
organized  county  which  includes  the  land 
sold.  It  will  be  seen,  from  an  examination 
of  these  authorities,  that  the  court  is  in  each 
instance  endeavoring  to  ascertain  the  inten- 
tion of  the  parties  and  carry  it  into  effect 
as  to  the  place  of  sale,  and  that  wherever 
there  has  been  a  change  of  the  location  of 
the  courthouse  between  the  date  of  the  exe- 
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cation  of  the  mortgage  and  the  date  of  the 
tale  the  sale  has  been  npheld,  even  though 
at  the  new  place,  if  it  was  fairly  conducted, 
and  no  Injury  was  shown  to  have  resulted 
from  conducting  it  at  such  place,  The  pow- 
er in  the  mortgage  under  consideration  de- 
clares that  the  sale  shall  be  "before  the 
courthouse  door  in  the  town  of  Isabella,  Ga.** 
The  question  is  whether  it  was  the  inten- 
tion of  the  parties  that  the  sale  should  be 
held  at  the  place  for  legal  sales  for  Worth 
county,  or  whether  it  was  the  intention  that 
the  sale  should  be  at  the  town  of  Isabella, 
without  reference  to  whether  legal  sales 
were  conducted  at  that  place.  A  sale  could 
never  be  had  in  strict  compliance  with  the 
power;  for  the  reason  that  at  the  date  of 
the  sale  there  was  no  courthouse  door  in  the 
town  of  Isabella.  It  may  be  that  the  old 
building  formerly  used  was  still  there,  but 
it  was  no  longer  the  courthouse  of  the  coun- 
ty. It  does  not  appear  that  the  land  was 
situated  in  the  town  of  Isabella,  nor  is  there 
anything  to  indicate  whether  it  was  nearer 
the  town  of  Isabella  than  to  the  city  of  Syl- 
vester. It  would  be  a  reasonable  construc- 
tion of  the  terms  of  the  power  that  it  was 
the  intention  of  the  parties  that  the  sale 
should  be  held  at  the  county  site,  rather  than 
at  the  place  which  was  no  longer  the  place 
of  holding  sales  for  the  county.  The  use  of 
the  word  "courthouse"  is  significant  Isa- 
bella can  be  considered  as,  simply  descriptive 
of  the  place  where  the  courthouse  was  sltu- 
ated«  and  not  as  the  place  designated  for  the 
sale.  But  the  courthouse  door  Is  the  place. 
The  courthouse  door  of  Worth  county  was 
at  the  date  of  the  sale  in  Sylvester.  We 
think  the  power  was  properly  executed  by 
the  sale  at  the  courthouse  door  of  Worth 
county ;  that  is,  in  the  city  of  Sylvester. 

3.  The  deed  made  in  pursuance  of  the  sale 
under  the  power  was  signed  by  the  Bank  of 
Poulan  through  its  president,  vice  president, 
and  a  director.  Objection  is  made  that  thi^ 
was  not  a  good  execution  of  the  power,  for 
the  reason  that  it  should  have  been  signed 
in  the  name  of  Oollier.  It  distinctly  appears, 
from  the  recitals  in  the  deed,  that  it  was  the 
Intention  of  the  grantor  to  convey  the  prop- 
erty in  behalf  of  Collier,  and  not  in  its  own 
behalf.  Under  the  ruling  in  Tenant  v.  Black- 
er, 27  GsL  418^  this  was  a  good  execution  of 
the  power.  See  also  Terry  v.  Rodahan,  70 
Ga.  278,  5  8.  B.  88,  11  Am.  St  Rep.  42a  If 
there  is  anything  in  the  cases  of  Compton 
V.  Cassada,  32  Ga  428,  and  Moseley  v.  Ram- 
bo,  106  Ga.  697,  82  S.  B.  638,  in  conflict  with 
the  ruling  Just  referred  to,  what  is  said 
therein  must  yield  to  the  older  ruling.  While 
it  appears  from  the  headnote  in  Tenant  v. 
Blacker  that  the  statement  therein  was  the 
opinion  of  only  Benning,  J.,  an  examination 
of  the  case  shows  that  the  point  was  di- 
recUy  Involved  and  absolutely  necessary  to 
be  decided. 

4.  It  Is  said,  though,  that  McFtiaul  was 


the  president  of  the  Bank  of  Poulan  and  the 
owner  of  a  large  majority  of  the  stock  there- 
in, and  that  the  purchase  by  him  at  the  sale 
was  really  a  purchase  by  the  Bank  of  Pou- 
lan. The  general  rule  is  that  a  mortgagee 
selling  under  a  power  of  sale  cannot  buy  at 
his  own  sale,  either  directly  or  indirectly. 
28  Ajn.  &  Bug.  Bnc.  Law  (2d  EM.)  818;  2 
Jones  on  Mortgages  (6th  Ed.)  §  1876.  But  a 
purchase  by  the  mortgagee  is  not  absolutely 
void.  It  is  merely  voidable,  and  only  void- 
able at  the  instance  of  the  mortgagor  or  the 
owner  of  the  equity  of  redemption  at  the 
time  of  the  sale.  Palmer  v.  Young,  96  Ga. 
246,  22  S.  B.  928,  61  Am.  St  Rep.  136;  28 
Am.  &  Bng.  Bnc  Law  (2d  Ed.)  819;  2  Jones 
on  Mortgages  (6th  Ed.)  i  1876a.  Neither  a 
Judgment  creditor  of  the  mortgagor  whose 
Judgment  is  rendered  subsequently  to  the 
execution  and  record  of  the  mortgage,  nor  a 
purchaser  at  the  sale  under  such  a  Judgment 
subsequently  to  a  sale  under  the  power,  is 
allowed  to  impeach  a  purchase  by  the  mort- 
gagee at  his  own  sale.  Williams  v.  Williams. 
122  Ga.  178.  50  S.  B.  62,  106  Am.  St  Rep. 
100;  Martinez  v.  Llndsey,  8  South.  787,  91 
Ala.  834. 

6.  The  Code  declares  that  all  titles  made 
as  a  part  of  a  usurious  contract  are  void. 
Civ.  Code  1895,  $  2892.  But  we  know  of  no 
law  which  says  that  a  mortgage  shall  be  in- 
valid when  the  debt  sought  to.  be  secured 
thereby  is  Infected  with  usury.  The  debtor 
may  plead  the  usury  and  reduce  the  amount 
to  be  recovered  in  the  foreclosure  suit  but 
the  lien  of  the  mortgage  may  be  asserted  for 
the  principal  and  lawful  interest  due  on  the 
debt  If  the  mortgagee  is  thus  allowed  to 
foreclose  at  law  for  the  principal  and  lawful 
interest  on  the  debt,  we  see  no  reason  why 
he  should  not  be  allowed  to  exercise  the 
power  of  sale  to  this  extent  While  the  case 
of  Moseley  v.  Rambo,  106  Ga.  597,  32  S.  B. 
638,  may  not  be  said  to  be  a  direct  ruling  on 
this  question,  the  reasoning  of  the  court 
tends  to  that  end.  In  that  case  the  mortga- 
gor acquiesced  in  the  sale  under  the  power, 
and  it  was  held  that  he  could  not  thereafter 
impeach  the  sale  on  the  ground  of  usury. 

6.  It  is  said  that  it  does  not  appear  from 
the  allegations  of  the  petition  that  the  debt 
of  Collier  was  unpaid  at  the  time  that  the 
sale  under  the  power  was  had.  It  does  dis- 
tinctly appear  that  the  debt  was  not  paid 
at  maturity,  and  we  do  not  think  it  is  in- 
cumbent upon  the  plaintiff  to  negative  the 
fact  that  payment  had  been  made  after  ma- 
turity and  before  the  execution  of  the  power. 
The  evidence  was  conflicting  as  to  who  was 
in  possession  of  the  land.  Both  plaintiff  and 
defendants  claimed  to  be  in  possession.  The 
person  in  actual  possession  of  the  land  seems 
to  have  been  Anglhi,  and  both  of  the  parties 
claim  him  as  a  tenant  There  was  evidence 
that  Anglln  had  attorned  to  each.  The  plain- 
tiff was  proceeding  against  him  as  a  tenant 
by  distress  warrant  to  collect  rent  Anglln 
had  given  a  note  to  the  defendants  for  rent 
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The  Jud^re  reaolved  this  tone  of  fact  by  hold- 
ini;  that  the  plaintiff  was  In  possession,  and 
we  will  not  disturb  his  finding  on  that  qnes^ 
tlon.  If  the  plaintiff  was  In  possession,  he 
was  entitled  to  the  undisturbed  possession. 
The  defendants  were  interfering  with  him. 
They  had  committed  an  actual  treapasa  It 
Is  alleged  In  the  petition  that  they  were 
threatening  to  commit  other  acts  of  trespass, 
and  the  answer  practically  admits  that,  but 
for  the  Injunction,  the  defendants  would 
have  continued  to  deal  with  the  land  as  their 
own.  Such  conduct  on  their  part  would 
amount  to  a  trespass  if  the  plaintiff  was  the 
holder  of  the  legal  title  and  in  possession. 
We  do  not  think  that  the  judge  abused  his 
discretion  In  granting  a  temporary  injunc- 
tion until  these  Issues  of  fact  could  be  decid- 
ed by  a  jury. 

Judgment  affirmed.    All  the  Justices  con- 
cur* 


(1  Qa.  App.  678) 
OBORGIA    RT.    &    BLEOTRIO    00.    T. 
HAMBR.    (No.  279.) 
(Court  of  Appeals  of  Georgia.    April  26,  1907.) 

1.  Judgment— SErrriNQ  Asids— Verdict. 

Until  the  end  of  the  term  at  which  render- 
ed, judgments  are  '*in  the  breast  of  the  court," 
and  may  be  set  aside  or  modified  at  the  judge's 
discretion;  but  to  set  aside  a  final  judgment 
baaed  on  a  yerdict,  except  for  defects  appearing 
on  the  face  of  the  recora,  the  yerdict  must  also 
be  set  aside,  and  the  verdict  is  not  "within  the 
breast  of  the  court"  in  the  sense  that  the  judg- 
ment is.  Ayer  y.  James,  48  S.  B.  154,  120  Ga. 
680;  Jordan  v.  Tarver,  17  S.  B.  851,  92  Ga. 
379 ;  Clark's  Cove  Guano  Co.  v.  Steed,  17  S.  B. 
967,  92  Ga.  440 ;  Regopoulas  v.  State,  42  S.  B. 
1014,  116  Ga.  596 ;  Tietjen  y.  Merchants'  Bank, 
43  S.  B.  730,  117  Ga.  502. 

[Ed.  Note.—For  cases  in  point,  see  Ont  Dig. 
vol.  30,  Judgment,  S  667.] 

2.  TniAii— Setting  Aside  Yebdicx. 

Any  motion  to  set  aside  a  verdict,  based  on 
matters  not  appearing  on  the  face  of  the  rec- 
ord, is  in  effect  a  motion  for  a  new  trial,  and  is 
subject  to  all  the  rules  of  law  governing  such 
motions.  Lucas  v.  Lucas,  30  Ga.  191,  206.  76 
Am.  Dec  642;  Prescott  v.  Bennett,  50  Ga.  272; 
Hyfield  v.  Sims,  13  S.  E.  554,  87  Ga.  282;  Mc- 
Crary  v.  Gano,  41  S.  B.  580,  115  Ga.  296. 

[Bd.  Note.--For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  §§  273,  275.] 

8.  New  Tsiait— Bbiet  of  Bvidenoe. 

A  brief  of  the  evidence  is  an  indispensable 
statutory  requisite  to  a  valid  motion  for  a  new 
trial.  This  is  true,  even  though  the  verdict  be 
directed  by  the  court,  and  even  though  the  mo- 
tion be  based  on  grounds  which  do  not  require  a 
consideration  of  the  evidence.  Moxley  v.  Geor- 
gia Ry.  &  Elec.  CJo.,  50  S.  E.  339,  122  Ga.  403 ; 
Mize  V.  Americus  Mfg.  &  Imp.  Co.,  32  S.  E.  22, 
106  Ga.  140;  Baker  v.  Johnson,  27  S.  EL  706, 
99  Ga.  374. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  Reld, 
Judge. 

Action  between  tbe  Georgia  Railway  & 
Electric  Company  and  one  Hamer.  From  a 
judgment,  the  company  brings  error.  Re- 
versed. 


Rosser  &  Brandon  and  Walter  T.  Colquitt 
for  plaintiff  In  error.  Sidney  O.  Tapp«  for 
defendant  in  error. 

POWELI4  J.    Judgment  reTersed. 


(1  Oa.  App.  1) 
HUNTER  v.  LISSNER.     (No.  1.) 

(CoMTt  of  Appeals  of  Georgia.    Jan.  11,  1907. 
Rehearing  Denied  Jan.  24^  1907.) 

1.  PLEAniNO— Mattbbs  of  Bvidbncs— CJopies 
OF  Bankbuftot  Pbocbbdings— Necessity— 
JuDiciAi.  Notice. 

To  a  suit  on  a  promissorv  note  In  a  justice's 
court  the  defendant  filed  under  oath  the  follow- 
ing plea:  **That  on  the  22d  day  of  October, 
1903,  defendant  filed  his  voluntary  petition  in 
bankruptcy  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Qeorgia, 
and  was  duly  adjudged  a  bankrupt  by  said 
court,  and  now  has  application  for  discharge 
pending  before  said  court;  that  the  indebted- 
ness sued  upon  was  contracted  and  became  due 
before  the  filing  of  said  petition  and  said  adjudi- 
cation in  bankruptcy;  that  the  plaintiff  was 
duly  scheduled  in  said  petition  in  bankruptcy  as 
one  of  the  unsecured  creditors  of  said  bank- 
rupt, was  ffiven  notice  and  had  actual  knowl- 
edge of  said  proceedings  in  bankruptcy,  and  ap- 
peared before  the  court  having  jurisdiction  of 
said  matter  and  filed  proofs  of  claim;  that 
said  adjudication  in  bankruptcy  and  said  dis- 
charge, when  granted  unto  defendant,  will  re- 
lease defendant  from  all  liability  upon  the  in- 
debtedness sued  upon  in  this  case.  Wherefore 
defendant  prays  that  said  suit  be  suspended  and 
stayed  until  after  said  adjudication  or  the  dis- 
missal of  defendant's  said  petition  in  l>anknii^- 
cy,  and  until  the  question  of  his  final  discharge  is 
determined,  and  that,  upon  the  granting  of  such 
discharge,  judgment  in  his  favor  be  rendered  in 
the  case.''  This  plea  was  stricken  by  the  court, 
upon  the  ground  that  it  did  not  have  attached 
thereto  certified  copies  of  the  bankruptcy  pro- 
ceedings referred  to.  Held,  that  this  judgment 
was  error:  (a)  Because  this  plea  was  in  the 
exact  language  of  section  11  of  the  bankrupt  act 
of  1808.  Act  July  1,  1898,  30  Stat  549,  c.  541 
[U.  S.  Comp.  St.  1901,  p.  3426].  (b)  Because 
it  was  not  necessary  to  attach  to  said  plea  "cer- 
tified copies  of  bainkruptcy  proceeding"  relied 
upon  for  a  stay  of  said  suit.  This  was  a  matter 
of  proof  and  not  pleading,  (e)  The  state  court 
in  which  the  application  for  stay  was  properly 
made  could  not  know  or  take  judicial  notice  of 
the  proceedings  in  bankruptcv,  but  the  plea  in 
this  case  brought  before  It  m  an  appropriate 
manner  such  proceedings,  and  the  defendant 
should  have  been  given  an  opportunity  to  prove 
this  plea ;  and  upon  such  proof  it  is  tbe  duty  of 
the  court  to  stay  the  suit  to  await  the  determi- 
nation of  the  court  in  bankruptcy  on  the  ques- 
tion of  discharge,"  unless  there  is  unreasonable 
delay  on  the  part  of  the  bankrupt  in  endeavor- 
ing to  obtain  nis  discharge. 

[Ed.  Note.— -For  cases  in  point,  see  Ont.  Dig. 
vol.  20,  Evidence,  §  65.] 

2.  Justices  of  the  Peace— Cebtiobabi— Ver- 
ification—Sufficiency. 

The  answer  of  the  magistrate  to  the  writ  of 
certiorari  was  as  follows:  '*Tbe  facts  set  fortk 
in  the  defendant's  petition  for  certiorari  are 
substantiallv  true  and  correct,  in  so  far  as  came 
under  tbe  Knowledge  of  respondent."  Heid  a 
sufficient  verification  of  the  allegations  of  the 
petition  for  certiorari. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  i  782.] 

(Syllabus  by  the  Ck>urt.) 
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Error  from  Superior  Court,  Glynn  Coun- 
ty;   Parker,  Judge. 

Action  in  Justice's  court  by  J.  J.  Lissner 
Against  R.  E.  Hunter  on  a  promissory  note, 
carried  by  certiorari  to  the  superior  court  to 
review  a  Judgment  for  plaintiff.  From  a 
Judgment  of  the  superior  court  dismissing 
the  petition  for  certiorari,  defendant  brings 
error.    Reversed. 

A.  D.  Gale  and  Brantley  &  Butts,  for 
plaintiff  in  error.  Max  Isaac,  for  defendant 
in  error. 

HILL,  C.  J.  J.  J.  Lissner  sued  R.  E.  Hun- 
ter on  a  promissory  note  for  $50,  in  the  Jus- 
tice's court  for  the  26th  district,  G.  M.  The 
defendant  at  the  first  term  filed  a  plea  under 
oath,  asking  that  the  suit  be  suspended  and 
stayed,  because  of  bankruptcy  proceedings 
then  i)ending  against  him,  until  his  applica- 
tion for  a  discharge  in  bankruptcy,  then 
pending  in  the  United  States  District  Court 
for  the  Southern  District  of  Georgia,  should 
be  passed  upon  and  determined.  This  plea 
is  fully  set  out  in  the  first  headnote.  Coun- 
sel for  plalntlfiC  moved  to  strike  this  plea,  on 
the  ground  that  it  did  not  have  attached 
thereto  certified  copies  of  the  proceedings  in 
the  bankruptcy  court  referred  to  in  said  plea. 
The  court  sustained  this  motion,  dismissed 
the  plea,  and  entered  up  Judgment  against 
the  defendant.  This  Judgment  of  the  Jus- 
tice's court  was  carried  by  certiorari  to  the 
superior  court,  and,  upon  a  hearing  of  the 
same,  the  superior  court  dismissed  the  pe- 
tition.   This  Judgment  is  assigned  as  error. 

1.  The  Judgment  of  the  Justice's  court, 
striking  and  dismissing  the  plea,  was  error. 
If  the  plea  was  defective,  because  certified 
copies  of  the  bankruptcy  proceedings  were 
not  attached,  it  could  have  been  amended  on 
special  demurrer  thereto.  But  we  do  not 
think  It  was  necessary  to  have  certified  cop- 
ies of  the  bankruptcy  proceedings  attached 
to  or  made  a  part  of  the  plea.  The  plea  set 
out  fully  section  11  of  the  bankrupt  act  of 
1898  (Act  July  1,  1898,  30  Stat.  549,  c.  641 
lU.  S.  Oomp.-  St  1901,  p.  3426]),  and  was 
sufficient  and  appropriate  pleading  to  put 
the  state  court  on  notice  of  the  pendency  of 
bankruptcy  proceedings  and  to  permit  proof 
of  the  averments  of  the  plea.  This  proof 
would  be  the  bankruptcy  proceedings  refer- 
red to  in  the  plea,  properly  authenticated. 
Bankr.  Act  1898,  i  21,  subsec.  "d."  The  pro- 
duction of  a  certified  copy  of  the  petition  in 
bankruptcy  or  of  the  adjudication  will  be 
enough  to  establish  the  fact  that  such  bank- 
ruptcy proceedings  are  pending;  and,  while 
the  state  court  must  be  informed  by  proper 
pleading  of  the  facts,  we  know  of  no  law  re- 
<]uirlng  that  proof  of  the  facts  must  be  made 
a  part  of  such  pleading.  United  States  Dis- 
trict Judge  Shiras  in  the  well-considered  case 
of  In  re  Geister  (D.  O.)  97  Fed.  322,  states 
the  following  rule  as  applicable  to  section  11 
of  the  act  of  1898,  and  points  out  the  course 
to  be  pursued  in  cases  like  that  now  under 


consideration.  'The  bankrupt  who  is  the 
defendant  in  the  state  court  should  file  in 
court  a  proper  pleading  setting  forth  the  pen- 
d^cy  of  the  proceedings  In  bankruptcy,  and, 
based  thereon,  sliould  ask  a  stay  as  provided 
for  in  section  11;  and,  upon  being  thus  in- 
formed of  the  pendency  of  the  proceedings  in 
bankruptcy,  it  will  be  the  duty  of  the  state 
court  to  grant  the  stay  prayed  for."  In 
Boynton  v.  Ball,  121  U.  S.  457,  7  Sup.  Ct. 
981,  30  L.  Ed.  986,  it  is  said:  'The  state 
court  could  not  know  or  take  Judicial  notice 
of  the  proceedings  in  bankruptcy,  unless  they 
were  brought  before  it  in  some  appropriate 
manner.  The  state  court  does  not  thereupon 
lose  Jurisdiction  of  the  case;  but  the  pro- 
ceedings may,  upon  the  application  of  the 
bankrupt,  be  stayed  to  await  the  determina- 
tion of  the  court  in  bankruptcy  on  the  ques- 
tion of  his  discharge."  The  same  rule  is  laid 
down  by  the  Supreme  Court  of  Georgia  in 
Rutherford  v.  Rountree,  68  Ga.  722 ;  Howell 
Y.  Glover,  66  Ga.  466;  Cohen  v.  Duncan,  64 
Ga.  841 ;   Steadman  v.  Lee,  61  Ga.  58. 

The  plea  being  sufficient  to  authorize  the 
proof  of  the  facts  therein  set  forth,  the  state 
court  should  have  sustained  the 'plea,  and, 
upon  the  proof  of  such  facts,  the  law  requir- 
ed that  the  suit  be  stayed  to  await  the  deter- 
mination of  the  court  in  bankruptcy  on  the 
question  of  the  discharge.  If  the  bankrupt 
is  discharged,  the  certificate  of  the  discharge 
would  be  a  bar  to  any  further  prosecution  of 
the  suit  If  the  application  for  discharge  is 
denied,  the  stay  is  at  an  end,  and  the  suit 
proceeds  to  Judgment  The  suit  In  the  state 
court  being  for  the  collection  of  a  debt  from 
which  a  discharge  would  be  a  release,  there 
can  be  no  doubt  that  the  law  required  that 
the  stay  asked  for  should  have  been  granted 
until  the  determination  of  the  application  for 
discharge.  Bankr.  Act,  S  11;  In  re  Geister 
<D.  C.)  97  Fed,  322;  Hill  v.  Harding,  107 
U.  S.  631,  2  Sup.  Ct  404,  27  L.  Ed.  493; 
Collier  on  Bankruptcy  (4th  Ed.)  121,  123, 
127.  This  result  follows  whether  the  suit 
in  the  state  court  was  brought  before,  or  aft- 
er, the  filing  of  bankruptcy  proceedings.  Col- 
lier on  Bankruptcy,  131 ;  In  re  Basch  (D.  C.) 
3  Am.  Bankr.  Rep.  237,  97  Fed.  761. 

It  is  insisted  that  the  Judgment  of  the  Jus- 
tice's court  striking  the  plea  and  dismissing 
the  motion  to  stay  was  rl^t  because  at  the 
time  of  the  motion  more  than  12  months  had 
elapsed  since  the  adjudication.  It  does  not 
appear  when  the  adjudication  was  made,  and 
we  cannot  assume  that  it  was  as  of  the  date 
of  the  filing  of  the  petition  in  bankruptcy  or 
immediately  thereafter.  TUs  limitation  of 
the  continuance  of  the  stay  of  suits  "until 
twelve  months  after  the  date  of  such  adjudi- 
cation" applies  to  suits  "pending  against  the 
person"  of  the  bankrupt  before  or  when  the 
petition  in  bankruptcy  is  filed  and  the  adjud- 
ication had.  It  cannot  reasonably  apply 
to  suits  brought  against  the  bankrupt  after 
the  petition  and  adjudication.  Besides,  the 
act  provides  that  if,  within  the  12  months 
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after  the  adjudication,  the  bankrupt  makes 
an  application  for  discharge,  the  suit  shall 
he  stayed  until  the  question  of  such  discharge 
is  determined;  and  the  allegation  in  this 
case  is  that  an  application  for  discharge  was 
pending  when  the  request  to  stay  the  suit 
was  made  to  the  justice's  court  The  object 
of  the  bankrupt  law  is  to  have  an  exclusive 
administration  of  a  bankrupt's  estate  fairly 
and  equally  between  all  unsecured  creditors. 
It  does  not  permit  the  harassment  of  bank- 
rupts, by  suits  for  the  collection  of  simple 
debts  from  which  a  discharge  would  be  a  re- 
lease, until  reasonable  time  has  been  given 
for  the  determination  of  the  question  of  dis- 
charge. Especially  is  this  true  when  the 
creditor  has  gone  into  the  bankrupt  court 
and  proved  his  debt  In  proper  cases  it  al- 
lows suits  for  the  purpose  of  liquidation. 

2.  Attack  is  made  in  this  court  on  the  veri- 
fication by  the  magistrate  of  the  allegations 
In  the  petition  for  certiorari.  This  verifica- 
tion is  in  the  following  language:  "The 
facts  set  forth  in  the  defendant's  petition  for 
certiorari  are  substantially  true  and  correct 
in  so  far  as  came  within  the  knowledge  of 
respondent."  The  criticism  made  is  that  it 
verifies  the  facts  only  **in  so  far  as  they  came 
within  the  knowledge  of  respondent"  We 
are  not  able  to  see  how  he  could  be  expected 
to  verify  facts  that  did  not  come  within  his 
knowledge.  In  our  opinion,  the  verification 
is  sufficient;  and,  if  the  judge  below  dismiss- 
ed the  certiorari  on  the  ground  that  it  was 
not  «ufflcient  this  was  error. 

Judgment  reversed. 

(1  Oa.  App.  611) 

JOHNSON  et  aL  v.  WAXBLBAUM  CO. 

(No.  140.) 

(Court  of  Appeals  of  Georgia.    March  28,  1907.) 

1.  Bankruptcy— Action  Against  Bankbupt 

—Stat. 

A  plea  to  a  suit  in  the  state  court,  settmg 
up  the  pendency  of  bankruptcy  proceedings  and 
asking  tor  a  stay  of  the  suit,  must  show  that  the 
debt  sued  on  is  one  from  which  a  discharge 
would  be  a  release,  and  that  application  for  a 
discharge  bad  been  made,  or  that  the  time  for 
BQcb  application  had  not  elapsed. 

The' suit  in  the  state  court  will  not  be  stay- 
ed on  the  application  of  a  co-debtor  with  the 
defendant,   against  whom  no  bankruptcy  pro- 
ceedings are  pending. 
8.  C0BP0BATI0N&— AuTHOBrrx  OF  OmcEBfl. 

Where  a  corporation  holds  out  a  person  as 
its  officer,  it  is  bound  by  acts  apparently  within 
the  scope  of  his  authority,  notwithstanding  a 
by-law  or  other  limitation  upon  the  power  of 
the  officer,  not  known  to  a  party  dealing  with 
him  as  such  officer. 

4.  Pleading  —  Declaration  —  Objections- 
Waiver— Bills  AND  Notes— Joint  Makeb— 
Surety. 

One  who  writes  his  name  upon  the  back  of 
an  otherwise  complete  note,  merely  for  the  pur- 
pose of  guaranteeing  the  payment,  is  apparently 
a  surety  only,  and  not  liable  as  an  indorser. 
Where  he  is  sued  on  the  note  as  joint  maker, 
and  makes  no  objection  by  demurrer  or  plea  to 
the  form  of  the  suit,  he  is  bound  by  the  judg- 
ment. 
(Syllabus  by  the  Court) 


Error  from  City  Coiurt  of  Sylvest^;  Park, 
Judge. 

Action  by  the  Waxelbaum  (Company 
against  W.  A.  Johnson  and  the  Pate-Smlth 
Company.  Judgment  for  plaintUf,  and  de- 
fendants bring  error.    Affirmed. 

Payton  &  Hay,  for  plaintiffs  in  error. 
Hardeman  &  Jones  and  Polhlll  &  Foy,  for 
defendant  in  error. 

HILIi,  O.  J.  The  Waxelbaum  0>mpany 
brought  suit  on  a  note  in  the  city  court  of  Syl- 
vester against  the  Pate-Smlth  Company  and 
W.  A.  Johnson  as  makers.  The  defendants 
filed  pleas  and  answers  substantially  as  fol- 
lows: (1)  That  the  Pate-Smith  Company,  on 
August  Id,  1904,  had  been  adjudged  a  bank- 
rupt; that  the  plaintiff  had  proved  its  claim  in 
the  bankruptcy  case  in  the  bankrupt  court  at 
Thomasville,  Oa.;  that  the  trustee  had  In 
hand  $2,700  to  be  distributed  to  creditors; 
that  the  Pate-Smith  Company  had  not  been 
discharged,  and  that  this  suit  should  there- 
fore abate,  to  await  the  action  of  the  bank- 
rupt court,  to  ascertain  what  amount,  If 
any,  the  Pate-Smlth  0>mpany  is  indebted 
over  and  above  the  amount  realized  from  the 
assets  of  the  said  defunct  company;  and 
that  the  plaintiff  should  be  remanded  to  its 
rights  in  the  bankruptcy  court  {2^  That  the 
note  sued  on  was  never  made  by  the  Pate- 
Smith  Company,  because  it  was  not  signed 
by  the  president  of  the  company,  but  appears 
to  have  been  made,  and  the  stamp  thereto 
attached  of  the  name  of  Pate-Smith  Compa- 
ny and  signed,  by  W.  B.  Williams  as  secre- 
tary, while  the  charter  and  by-laws  of  the 
company  required  notes  to  be  signed  In  the 
name  of  the  Pate-Smlth  Company  by  the 
president  of  the  company,  and  countersigned 
by  the  secretary  and  treasurer.  The  defend- 
ants deny  that  the  Pate-Smith  Company,  or 
any  one  else  properly  authorized  by  it,  did 
make  and  execute  the  note  sued  on.  The 
plaintiff  demurred  to  these  pleas  and  an- 
swers, and  the  court  struck  them,  directed  a 
verdict,  and  entered  Judgment  against  both 
of  the  defendants.  To  the  order  of  the  court 
striking  the  pleas  and  answers,  both  of  the 
defendants  excepted;  and  to  the  Judgment 
against  the  defendants  Jointly  the  defendant 
Johnson  excepted,  because,  under  the  plain- 
tiff's pleadings,  the  verdict  should  have  been 
against  the  Pate-Smlth  CJompany  as  maker 
and  W.  A.  Johnson  as  Indorser  only. 

1.  The  plea  setting  up  the  pendency  of 
bankruptcy  proceedings  against  the  Pate- 
Smith  Company  was  properly  stricken.  It 
did  not  come  up  to  the  requirements  of  such 
a  plea  (Bankr.  Act  July  1,  1898,  $  11,  c.  541, 
30  Stat.  549  [U.  S.  Comp.  St  1901,  p.  3426]), 
It  did  not  allege  that  the  Pate-Smlth  Com- 
pany had  applied  for  a  discbarge,  or  intend- 
ed to  apply  for  a  discharge,'  or  was  entitled 
to  a  discharge,  or  that  the  debt  sued  on  waa 
one  from  which  a  discharge  would  be  a  ro^ 
lease.    Hunter  v.  Llssner,  1  Ga.  App.  1»  58 
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S.  E.  54.  What  we  have  said  above  applies 
to  the  plea  of  bankruptcy  proceedings  made 
by  the  defendant  the  Fate-Smith  Company. 
The  other  defendant,  W.  A.  Johnson,  wheth- 
er as  indorser,  surety,  or  Joint  maker,  could 
not  plead  in  discharge  of  his  liability  on  the 
note  the  bankruptcy  of  the  maker.  Section 
16  of  the  bankrupt  act  provides:  ''The  lia- 
bility of  a  person  who  is  a  co-debtor  with,  or 
guarantor  or  in  any  manner  a  surety  for, 
a  bankrupt  shall  not  be  altered  by  the  dis- 
charge of  9uch  bankrupt" 

2.  The  plea  of  non  est  factum  was  prop- 
erly not  allowed  as  a  defense  against  the 
note  in  question.  This  note  was  signed  in 
the  corporate  name  by  the  secretary  and 
treasurer,  and  was  indorsed  by  the  person 
who  was  president  of.  the  corporation.  (See 
affidavit  of  W.  A.  Johnson  to  the  plea.)  We 
do  not  think  the  by-law  requiring  notes  of 
this  company  to  be  signed  by  the  president 
and  countersigned  by  the  secretary  and 
treasurer  would  be  binding  upon  third  per- 
sons who  had  no  knowledge  of  such  require- 
ments. We  do  not  think  that  an  officer  of 
a  corporation  would  be  permitted  to  make  a 
corporate  contract,  and  then,  without  deny- 
ing (as  in  the  case  of  the  execution  of  a 
note)  that  it  was  for  a  valid  consideration 
received  and  enjoyed  by  the  corporation,  be 
allowed  to  defend  a  suit  on  the  note  because 
of  a  by-law  limitation  unknown  to  the  party 
dealing  with  the  corporation.  10  Gyc.  942. 
"Every  corporation  acts  through  its  officers, 
and  is  responsible  for  the  acts  of  such  offi- 
cers in  the  sphere  of  their  appropriate  duty; 
and  no  corporation  can  be  relieved  of  its  li- 
ability to  third  persons  for  the  acts  of  its 
officers  by  reason  of  any  by-law  or  other  lim- 
itation npon  the  power  of  the  officer,  not 
known  to  such  third  person."  Civ.  Code 
18d5,  S  1861.  Where  a  corporation  holds  out 
another  as  its  officer,  it  is  bound  by  acts 
within  the  apparent  scope  of  his  authority, 
notwithstanding  by-laws  limiting  such  au- 
thority, unknown  to  a  person  dealing  with 
him  as  such  officer.  Raleigh  R.  Go.  v.  Pull- 
man Ck>.,  122  6a.  705,  60  8.  B.  1006.  The 
pl^  in  this  case  did  not  allege  that  the  Wax- 
elbaum  Company  had  any  knowledge  or  no- 
tice of  the  by-law  in  question. 

3.  The  defendant  Johnson  was  sued  as 
joint  maker,  and  he  did  not,  either  by  demur- 
rer or  plea,  make  any  objection  to  the  form 
of  the  suit,  or  allege  that  he  was  other  than 
jolDt  maker.  He  cannot  now  be  heard  to 
object  on  the  ground  that  the  suit  did  not  de- 
scribe him  as  indorser,  and  that  a  judgment 
was  not  entered  up  against  him  as  such.  As 
a  matter  of  fact  he  seems  not  to  have  been 
an  indorser,  but  was  either  a  joint  maker  or 
a  surety.  The  fact  that  he  wrote  his  name 
across  the  back  of  the  note  did  not  necessar- 
ily make  him  an  indorser.  Ridley  v.  High- 
tower,  112  Ga.  476,  37  S.  E.  733. 

The  judgment  of  the  court  in  striking  the 
pleas  and  answers,  and  in  directing  a  ver- 
dict for  the  plaintiff  is  affirmed. 


a  Oa.  App.  841) 
FERGUSON  T.  STATE.    (No.  890.) 
(Ck>urt  of  Appeals  of  (Georgia.    May  16,  1907.) 

1.  CanaNAL  Law— Sufficiency  of  Evidenci. 

To  authorize  a  conviction  of  crime,  the  state 
must  prove  every  material  allegation  necessary 
to  constitute  the  offense  charged;  and,  when  a 
given  act  may  be  done  under  certain  circum- 
stances without  guilt  (unless  the  statute  cozh 
tains  provisos  and  exceptions  in  distinct  clauses), 
the  proof  for  the  state  must  take  such  act  out 
of  the  exceptions  provided  by  the  statutd. 

2.  Weapons— Shooting  on  Highway. 

To  sustain  a  conviction  for  a  violation  of 
Pen.  (3ode  1895,  f  508,  it  must  not  only  be 
shown  that  the  accused  shot  a  gun  or  pistol 
between  dark  and  daylight,  as  charged,  and  that 
such  shooting  was  not  in  defense  of  person  or 
property,  but  it  is  farther  incumbent  on  the 
state  (unless  the  proof  shows  that  such  firing 
was  done  on  a  public  highway)  to  prove  that 
such  shooting  or  firing  within  50  yards  of  the 
public  highway  was  not  on  the  defendant's  land. 

3.  Same— Evidence. 

The  evidence  sustains  the  verdict,  and  there 
was  no  error  in  refusing  a  new  trial. 

4.  Criminal  Law— New  Tbial. 

The  newly  discovered  evidence  presented 
would  not  require  a  different  result  on  another 
trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig, 
vol.  16,  Criminal  Law,  «  2336.] 

6.  Same— Appeal. 

This  court  gathers  the  facts  of  the  case 
from  the  brief  of  evidence  as  approved  by  tha 
trial  judge. 

(Syllabus  by  the  Ck>urt) 

Error  from  City  Court  of  Americus ;  Crisp, 
Judge. 

One  Ferguson  was  convicted  of  shooting 
on  the  highway,  and  brings  error.    Affirmed. 

Blalock  &  Ck)bb,  for  plaintiff  in  error. 
Zach.  Childers,  Sol.,  for  the  State. 


RUSSELL,  J.  In  the  city  court  of  Ameri- 
cus the  defendant  was  convicted  of  the  of- 
fense of  shooting  on  a  public  highway.  His 
motion  for  a  new  trial  was  overruled,  and 
he  excepts  to  that  Judgment  The  motion 
is  upon  the  statutory  grounds  and  also  upon 
the  extraordinary  ground  of  newly  discov- 
ered evidence. 

The  plaintiff  in  error  contends  that  it  Is 
necessary  for  the  state  to  prove  all  of  the  ma« 
teriai  allegations  before  the  jury  would  be 
authorized  to  convict,  and  insists  that  the 
state  failed  in  this  case  to  establish  his  guilt, 
because,  under  Pen.  Code  1895,  $  508,  guilt 
is  not  established  by  proving  alone  that 
the  defendant  shot  on  a  public  highway  be- 
tween dark  and  daylight,  but  it  is  also  in* 
cumbent  upon  the  state  to  prove  to  the  jury 
beyond  a  reasonable  doubt  that  the  shooting 
was  done  willfully  and  wantonly,  and  not  in 
self-defense,  nor  on  the  premises  of  the  de- 
fendant. We  willingly  agree  that  the  con- 
tention of  plaintiff  in  error  is  sound,  and 
it  is  sustained  by  authority.  In  construing 
-the  section  now  under  consideration  the  Su- 
preme Court  has  expressly  held  that  as  it  is 
not  an  offense  to  shoot  on  or  near  a  public 
highway,  when  it  is  done  in  defense  of  per- 
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son  or  property  or  on  one's  own  premises,  It 
is  incumbent  upon  the  state  to  negative  each 
one  of  these  things  by  proof,  in  order  to 
make  out  the  offense.  In  delivering  the  opin- 
ion of  the  court  in  Rumph  v.  State,  119  Ga. 
123,  45  S.  E.  1003,  Justice  Ck)bb  says:  'The 
line  is  sometimes  very  closely  marked  between 
what  exceptions  need  be  proved  and  what 
need  not.  It  is  safe  to  say,  however,  that 
whenever  the  exception  constitutes  a  part  of 
the  otfense  Itself,  and  not  merely  an  exception 
to  a  general  offense  previously  defined,  it  is 
necessary  to  allege  and  prove  that  the  case 
is  not  within  the  exception;  or,  to  state  it 
differently,  whenever  a  statute  makes  penal 
an  act  when  committed  by  a  particular  class 
of  persons,  or  when  committed  under  partic- 
ular circumstances,  it  must  appear  that  the 
person  accused  was  within  the  particular 
class  or  committed  the  act  under  the  particu- 
lar circumstances."  The  precise  rule  which 
is  applicable  to  accusations  under  section  508 
is  laid  down  in  Elkins  v.  State,  13  Ga.  435: 
"Where  a  statute  contains  provisos  and  ex- 
ceptions in  distinct  clauses,  it  is  not  neces- 
sary to  state  in  the  Indictment  that  the  de- 
fendant does  not  come  within  the  exceptions 
or  to  negative  the  provisos  which  It  contains ; 
but,  on  the  contrary,  if  the  exceptions  them- 
selves are  stated  in  the  enacting  clause,  it 
will  be  necessary  to  negative  them.  In  order 
that  a  description  of  the  crime  may,  in  all 
respects,  correspond  with  the  statute."  The 
decisions  in  Conyers  v.  State,  50  Ga.  105, 
15  Am.  Rep.  686;  Newman  v.  State,  63  Ga. 
533 ;  and  Isom  v.  State,  83  Ga.  379,  9  S.  B. 
1051,  are  to  the  same  effect  So  that  we 
think  that  the  position  assumed  by  the  plain- 
tiff in  error  is  correct  as  a  matter  of  law. 
On  the  other  hand,  we  think  that  the  al- 
legations and  evidence  fully  sustain  the  con- 
viction of  the  plaintiff  In  error  when  ap- 
plied to  the  rule  we  have  stated.  The  state 
was  obliged  to  show  that  the  defendant  shot 
a  pistol  or  gun,  as  charged,  within  50  yards 
of  the  public  highway  named  In  the  indict- 
ment, between  dark  and  daylight;  and  in 
order  to  show  that  it  was  willfully  and  wan- 
tonly done  the  state  was  further  obliged  to 
prove  that  such  shooting  was  not  in  defense 
of  person  or  property,  and  that  it  was  not  on 
the  defendant's  land.  There  were  a  number 
of  witnesses  introduced,  and  the  testimony 
of  several  of  them  Is  confused,  unsatisfac- 
tory, and  InsufDclent  But  the  jury  was  au- 
thorized to  convict,  if  they  had  had  no  oth- 
er testimony,  if  they  believed  the  evidence  of 
Alonzo  Bivlns ;  and  they  had  the  right  to  dis- 
regard all  other  witnesses  and  rest  their 
verdict  on  his  testimony  alone.  He  testified 
that  he  saw  the  defendant  shoot  five  times 
at  John  Coleman's  house.  The  defendant 
stood  in  the  public  road  and  shot  five  times 
just  as  fast  as  he  could  load  and  unload  his 
breech-loader.  It  was  between  dark  and 
daylight,  in  Sumter  county,  Ga.  The  wit- 
ness swore,  further,  that  the  moon  was  shin- 
ing, «nd  that  he  oould  see  the  defendant 


plainly,  and  knew  that  it  was  he  who  did 
the  shooting.  The  witness  says,  further,  that 
the  only  thing  that  was  going  on  at  that  time 
was  some  fussing  and  loud  talking  in  Cole- 
man's house,  where  the  dancing  was  going 
on.  The  state  proved  by  this  testimony  that 
the  shooting  was  not  on  the  defendant's  land, 
by  proving  that  Ferguson  fired  in  the  public 
road ;  and,  of  course,  the  public  road  is  not 
his  land.  It  proved  that  the  shooting  was 
not  in  self-defense  or  in  defense  of  his  prop-  . 
erty  at  the  time  of  the  shooting,,  by  proving 
that  nothing  was  being  done  to  Ferguson  at 
the  time  of  the  shooting.  This  sliowed  con- 
clusively that,  whether  there  had  been  pistol 
shots  there  that  night  or  not,  Ferguson's 
shooting  was  not  necessary  for  his  defense. 
According  to  Bivlns'  testimony,  when  taken 
with  the  testimony  of  some  of  the  other  wit- 
nesses, the  defendant  willfully  and  wantonly 
fired  his  gun  on  land  belonging  to  the  pub- 
lic, and  without  any  necessity  for  defending 
himself,  his  brother,  or  his  belongings. 

The  plaintiff  in  error  insists  that  a  number 
of  witnesses  swore  that  Bivlns  was  in  a 
house  and  t^uld  not  see,  and  therefore  his 
testimony  was  false.  This  was  a  matter 
entirely  for  the  jury.  It  is  for  them  to  say 
whether  Bivlns  or  the  witnesses  who  con- 
tradicted him  were  impeached,  and  by  their 
verdict  they  sustain  Bivlns.  In  the  brief  of 
state's  counsel  it  is  Insisted  that  there  was 
an  error  In  the  approved  brief  of  evidence. 
Of  course  we  cannot  consider  this  statement. 
The  brief  of  evidence  as  approved  by  the 
trial  judge  is  taken  to  be  true  to  its  very 
letter. 

The  plaintiff  in  error  further  insists  that 
he  is  entitled  to  a  new  trial  upon  the  ground 
of  newly  discovered  evidence.  We  have  of- 
ten marveled  at  the  power  of  a  verdict  of 
guilty  in  quickening  the  thirst  for  an  investi- 
gation and  the  faculty  of  discovery.  But, 
even  if  the  newly  discovered  evidence  sub- 
mitted in  this  case  were  produced  before  a 
jury,  it  could  not  produce  a  different  result 
The  testimony  of  one  of  the  witnesses  is  to 
the  effect  that  he  heard  some  unknown  man 
say  to  the  Mancy  boys  that  he  tried  his 
best  to  get  one  of  the  Fergusons;  and  the 
affidavit  of  Simpkins  is  simply  cumulative 
of  testimony,  already  adduced,  that  there 
were  pistol  shots,  both  preceding  and  follow- 
ing the  report  of  the  shotgun.  If  there  is 
anything  in  this  testimony  It  would  tend 
only  to  set  up  the  fact  that  the  defendant 
fired  in  his  own  defense.  And  this  testimony 
would  be  impeaching,  not  only  the  state's 
witnesses,  but  his  own  witnesses  as  well; 
and  it  does  Seem  to  us  that  if  a  new  trial 
is  not  to  be  granted  upon  extraordinary 
grounds  when  the  newly  discovered  evidence 
merely  impeaches  the  witnesses  of  the  op- 
posite party,  it  should  much  the  less  be  grant- 
ed when  the  newly  discovered  evidence  would 
impeach  one's  own  witnesses,  for  whose  ve- 
racity he  vouches  The  only  purpose  of  the 
newly  discovered  evidence  is  to  establish  self- 


Oa.) 


SOUTHERN  RY.  CO.  v.  SCHLITTLBB. 


59 


defense  In  firing  the  gun.  The  defendant 
and  his  witnesses  say  he  did  not  fire  at  all. 

Motions  for  nefw  trial  upon  the  extraor- 
dinary ground  of  newly  discovered  evidence 
are  not  favored.  If  not  regarded  with  sus- 
picion, they  should  at  least  be  granted  with 
great  caution.  They  should  only  be  granted 
to  avoid  palpable  injustice,  and  In  order 
that  the  judgment  set  aside  may  perhaps  be 
replaced  by  a  different  finding.  We  think 
there  wss  no  error  In  refusing  to  set  aside 
the  verdict  and  judgment  In  this  casew 

Judgment  affirmed. 


a  Ga.  App.  20) 
SOUTHERN  RY.  CO.  v.  SCHLITTLBR. 
(No.  10.) 
(Court  of  Appeals  of  (]koigia.    Jan.  11,  1907.) 

1.  CouBTS  —  Court  of  Appeals  —  Constitu- 
tional QuESTioNSr— Cebtitication  to  Su- 

PBEME   COUST. 

Where,  in  a  pending  case,  a  question  is 
raised  as  to  the  constitutionality  of  an  act  of 
the  General  Assembly  of  this  state,  this  court 
will  examine  the  record  and  ascertain  whether 
a  decision  of  the  constitutional  question  is  neces- 
sary to  the  determination  of  the  case.  If  we 
find  that  the  decision  of  such  a  question  is 
necessary  to  the  determination  of  the  case,  we 
will  so  certif]^  to  the  Supreme  Court  and  abide 
their  instruction  in  the  matter ;  but,  where  the 
contrary  appears,  we  will  proceed  to  decide  the 
case  without  so  certifying. 

2.  Constitutional  Law—Validity  or  Stat- 
ute—Necessity OF  Determination. 

Where  suit  is  brought  for  the  recovery  of 
an  amount  for  which  the  defendant  would  be 
liable,  even  in  the  absence  of  the  statute  which 
he  seeks  to  set  aside  as  being  contrary  to  the 
Constitution  of  the  United  States,  as  well  as 
for  an  additional  amount  as  the  penalty  author- 
ized by  such  statute,  and  the  trial  court  awards 
judgment  in  favor  of  the  plaintiff  only  for  the 
sum  which  he  would  be  authorized  to  recover  in 
the  absence  of  such  a  statute,  upon  a  bill  of 
exceptions  brought  to  this  court  by  the  defend- 
ant, complaining  of  the  judgment  and  attacking 
the  constitutionality  of  such  a  statute,  a  deter- 
mination of  such  constitutional  question  is  nei- 
ther necessary  nor  proper. 

3.  Cabbisbs  —  Carriage  of  Freight— Over- 
OHAROB— Liability. 

Independently  of  the  statute  of  1889,  em- 
bodied in  Civ.  Code  1895,  $  2316,  a  carrier  is 
liable  to  suit  by  a  shipper  for  the  recovery  of 
an  overcharge  of  f relight  which  such  shipper 
has  paid  under  protest  in  order  to  obtain  nis 
goods,  and  which  the  carrier  refused  to  repay 
on  demand. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  f  915.] 

i.  Same— Persons  Entitled  to  Recover. 

The  recovery  in  this  case  is  authorized  by 
the  evidence. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Baxley;  Thomas, 
Judge. 

Action  by  one  Schlittler  against  the  South- 
em  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

De  Lacy  &  Bishop,  for  plalntlfF  In  error. 

POWELL,  J.  Schlittler  brought  suit 
against  the  railway  company  for  the  recoy- 


ery  of  an  overcharge  of  freight  which  he  had 
paid  to  it,  under  protest,  upon  the  shipment 
of  a  car  load  of  horses  from  Louisville,  Ky., 
to  Baxley,  Ga.;  the  shipment  not  being  made 
by  Schlittler  personally,  but  by  one  Ba::ley, 
who,  It  was  alleged  and  proved,  was  the 
agent  of  Schlittler.  He  also  alleged  the  de- 
mand required  by  Civ.  Code  1895,  §  2316, 
and  prayed  judgment  for  the  penalty  pro- 
vided by  that  statute  for  the  failure  of  the 
carrier  to  repay  the  overcharge.  By  both 
plea  and  demurrer  the  defendant  set  up  that 
the  section  of  the  Code  referred  to,  as  ap- 
plied to  this  Interstate  shipment.  Is  violative 
of  the  commerce  clause  of  the  Constitution 
of  the  United  States.  The  demurrer,  which 
was  oral  and  general,  and  which  went  to  the 
whole  petition,  was  overruled  by  the  court; 
but  upon  the  conclusion  of  the  testimony  the 
judge,  who  heard  the  case  without  the  inter- 
vention of  a  jury,  rendered  a  finding  that 
the  plaintiff  was  entitled  to  recover  130.95 
overcharge  and  the  interest  thereon,  but  that 
he  was  not  entitled  to  recover  the  statutory 
penalty.  The  defendant  excepted,  and  in- 
sists here,  in  addition  to  the  general  ground 
that  the  verdict  is  contrary  to  the  law  and 
the  evidence,  upon  a  reversal  of  the  judg- 
ment on  the  ground  that  the  Code  section 
(2316)  is  unconstitutional,  and  asks  this  court 
to  certify  the  question  of  the  unconstitution- 
ality of  the  statute  to  the  Supreme  Court  for 
their  instructions. 

1.  The  constitutional  amendment  by  which 
this  ,  court  came  into  existence  provides: 
"Where,  in  a  case  pending  in  the  Court  of 
Appeals,  a  question  is  raised  as  to  the  con- 
struction of  a  provision  of  the  Constitution 
of  this  state,  or  of  the  United  States,  or  as 
to  the  constitutionality  of  an  act  of  the 
General  Assembly  of  this  state,  and  a  deci- 
sion of  the  question  is  necessary  to  the  de- 
termination of  the  case,  the  Court  of  Ap- 
peals shall  so  certify  to  the  Supreme  Court: 
and  thereupon  a  transcript  of  the  record 
shall  be  transmitted  to  the  Supreme  Court, 
which  after  having  afforded  the  parties  an 
opportunity  to  be  heard  thereon,  shall  in- 
struct the  Court  of  Appeals  on  the  question 
so  certified,  and  the  Court  of  Appeals  shall 
be  bound  by  the  instruction  so  given."  Acts 
1906,  p.  26.  Since  the  duty  of  certifying  that 
the  decision  of  the  constitutional  question  Is 
necessary  to  the  determination  of  the  case  is 
placed  upon  the  Court  of  Appeals,  the  juris- 
diction to  decide  when  such  a  necessity  ex- 
ists obviously  rests  with  this  court  Hence, 
when  such  a  question  is  raised,  we  will  ex- 
amine the  record,  and,  if  we  find  that  a  de- 
cision of  a  constitutional  question  is  neces- 
sarily Involved,  we  will  so  certify  to  the 
Supreme  Court;  otherwise,  we  will  not  This 
doctrine  is  in  keeping  with  the  general  rule, 
obtaining  in  the  courts,  that  it  is  not  proper 
to  examine  into  the  constitutionality  of  an 
act  of  the  General  Assembly  unless  it  is 
found  necessary  to  do  so  in  order  to  deter- 
mine the  case  as  made. 
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POWELL,  J.  Prince,  as  sheriff  of  the 
city  court  of  Dublin,  levied  a  conunon-law 
fi.  fa.  in  favor  of  Walk^  upon  certain  crops 
of  the  defendant  in  fl.  fa.  Subsequently,  up- 
on the  sheriff's  neglecting  to  sell  the  property^ 
Walker  brought  rule,  alleging  that  the  ctg^ 
levied  on  were  amply  sufficient  to  pay  the  fl.  fa. 
In  full,  and  that  by  the  sheriff's  failure  to 
proceed  with  the  levy  he  had  been  damaged 
in  the  amount  of  his  debt  The  sheriff  an- 
swered, admitting  the  levy,  but  denying  that 
the  crops  levied  on  were  sufficient  to  have 
paid  the  fl.  fa.,  and  setting  up  additionally 
that  after  the  levy  the  crops  were  removed 
from  the  field  by  the  landlord  of  the  de- 
fendant in  fi.  fa.  and  appropriated  to  pay 
the  rent  due  the  landlord  for  the  use  of  the 
land  on  which  the  crops  were  raised,  that 
it  took  all  of  said  crops  so  levied  on  to  pay 
the  lien  for  rent,  and  that  the  landlord's  lien 
was  superior  to  plaintliTs  fl.  fa.  The  court 
struck  the  entire  answer  as  being  wholly  in- 
sufficient in  law,  and.ilave  rule  absolute  for 
the  amount  of  plalntiflTs  fl.  fa.  The  sheriff 
excepts. 

So  far  as  the  answer  of  the  sheriff  denied 
that  the  crops  were  sufficient  to  pay  the  fl. 
fa.,  it  presented  a  good  defense.  'Two  things 
are  necessary  to  flx  the  sheriff's  liability  by 
rule— contempt  of  court  In  not  executing  its 
process,  and  Injury  to  the  plaintiff."  Wheel- 
er V.  Thomas,  57  Ga.  168.  See,  also,  Wilkin 
V.  Am.  Freehold  Mortgage  Go.,  106  Ga.  182, 
a2  S.  E.  135.  It  seems  plain,  therefore,  that 
this  portion  of  the  answer  should  not  have 
been  stricken. 

There  is  more  difficulty  as  to  the  other 
excuse  set  up  by  the  sheriff  for  not  making 
the  money — that  after  the  levy  the  landlord 
took  the  crops  and  applied  them  to  his  super- 
ior lien.  The  sheriff  contends  that  by  show- 
ing this  fact  he  demonstrates  that  no  injury 
has  resulted  to  the  plaintiff  In  fl.  fa.;  and  we 
must  confess  that  the  proposition  strikes  us 
with  considerable  force.  However,  after  an 
examination  of  the  authorities,  we  have  con- 
cluded that  this  does  not  present  any  suffi- 
cient answer.  The  levying  officer  may  show 
outstanding  title  in  a  third  person  to  escape 
liability  for  not  selling  property  levied  on; 
but  the  landlord  has  no  title.  His  only  rem- 
edy by  which  he  could  protect  his  lien  after 
the  levy  by  the  sheriff  was  to  sue  out  a  dis- 
tress warrant  and  to  place  it  In  the  hands 
of  the  sheriff  for  the  purpose  of  claiming  the 
proceeds  upon  rule  to  distribute.  Mulherln 
V.  Porter,  1  Ga.  App.  153,  58  S.  E.  60.  Upon 
such  a  rule  the  plaintiff  in  fl.  fa.  could  have 
contested  with  the  landlord  upon  equitable 
principles,  and  probably  upon  more  favor- 
able terms  than  he  could  have  resisted  the 
defense  set  up  by  the  sheriff  under  the  land- 
lord's rights;  since  in  the  latter  case  the 
matter  has  been  so  brought  about  that  the 
sheriff  and  the  landlord,  whose  interests 
would  naturally  be  in  line  with  those  of 
the  sheriff,  are  probably  enabled  to  claim  a 
inono];)oly   upon  the  direct  proof  as  to  the 


value  of  the  crops.  Justice  Samuel  Lump- 
kin, in  Duncan  v.  Clark,  96  Ga.  266,  22  S. 
B.  928,  in  discussing  the  reasons  why  It  is 
necessary  for  the  landlord  to  foreclose  in 
order  to  assert  his  lien,  adverts  to  this  ques- 
tion as  follows:  "It  covered  the  entire  crop 
of  the  tenant,  and  it  is  obvious  that  in  such 
a  case  the  landlord  and  tenant,  by  collusion 
between  themselves,  could  easily  defraud 
Judgment  creditors  of  the  latter,  if  he  were 
allowed,  by  merely  delivering  the  crops,  or 
a  portion  thereof,  to  the  landlord,  to  vest  in 
him  a  title  which  would  be  superior  to  the 
lien  of  existing  Judgments  against  the  ten- 
ant The  tenant,  by  delivering  to  the  land- 
lord more  than  enough  of  the  crops  to  satisfy 
the  landlord's  lien,  could,  with  the  latter's 
connivance,  cover  up  property  really  subject 
to  Judgments  held  by  other  creditors.  Hence, 
in  such  cases,  as  was  suggested  in  Stallings 
V.  Harrold,  Johnsou  &  Co.,  60  Ga.  478,  the 
necessity  that  the  property  be  legally  admin- 
istered and  the  proceeds  paid  out  according 
to  due  priority,  thus  giving  to  all  persons 
interested  the  assurance  of  obtaining  their 
exact  rights."  If  the  sheriff  had  maintained 
his  levy,  the  landlord  might  have  found  other 
means  of  obtaining  the  sum  due  him.  We 
therefore  hold  that  the  portion  of  the  an- 
swer relating  to  the  seizure  of  the  crops  by 
the  landlord  and  the  appropriation  of  them 
to  the  rent  lien  was  properly  stricken. 

The  sheriff's  remedy  in  the  matter  Is  to 
sue  the  landlord  for  the  violation  of  the  levy. 
To  such  a  suit  the  landlord  would  not  be 
permitted  to  set  up  as  a  defense  his  wrongs 
f ul  selzuro  of  the  property  from  the  sheriff's 
possession.  The  sheriff's  title  acquired  by  the 
levy  is  superior  to  the  landlord's  unfore- 
closed  rent  claim.  Let  there  be  a  new  trial, 
solely  on  the  ground  Indicated  in  the  bead- 
note. 

Judgment  reversed. 


a  Oil  App.  106) 
DAVIS  V.  JOINBR.     (No.  48.) 

DURDEN   V.   MUTUAL   FBRTILIZER   OO. 

(No.  49.) 
(Court  of  Appeals  of  Georgia.    Jan.  29,  1907.) 

1.  Writ  of  Bbbob  —  Bnx  of  Exceptions^ 

SUFFICIKNCT— StATUTOBY   PBOVIBIONS. 

A  bill  of  exceptions  which  recites  that  a 
motion  to  dismiBs  a  certiorari  was  made  upon 
various  grounds,  and  that  the  motion  to  dismiss 
was  sustained  on  all  the  said  grounds  (said 
grounds  being  specifically  set  out  in  the  bill 
of  exceptions),  "to  each  and  all  of  which  rulings 
the  plaintiff  excepted,  now  excepts,  and  assigns 
the  same  as  error,"  specifies  "plainly  the  deci- 
sion complained  of  and  the  alleged  error,"  and 
"specifically  sets  forth  the  errors  alleged  to  have 
been  committed,"  within  the  meaning  of  Civ. 
Code  1895,   §S  5527,  5628. 

2.  Justices  of  thb  Pkaci>— Rbvibw— Ckbtio- 
BABi— Payment  of  Cost*— Cebtifioate. 

Section  4639,  Civ.  Code  1895,  requires, 
among  other  things,  that,  "before  any  writ  of 
certiorari  shall  issue,  the  party  applying  for  the 
same,  his  agent  or  attorney,  •  •  •  shall 
•  •  •  produce  a  certificate  from  the  ofllcer 
whose  decision  or  judgment  is  the  subject-matter 
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of  complaint  that  all  costs  which  maj  have  ac- 
crued on  the  trial  below  have  been  paid."  Where 
such  certificate  was  not  made  by  the  '^officer 
whose  decision  or  judgment  is  the  subject-matter 
of  complaint,**  but  by  the  clerk  of  the  court, 
this  was  not  a  compliance  with  the  positlTe 
requirements  of  this  section  of  the  Code,  and 
a  motion  to  dismiss  the  certiorari  on  this  ground, 
made  in  the  superior  court,  was  properly  sustain- 
ed. Fuller  V.  Arnold,  64  Ga.  600  (3) ;  Osbom  v. 
Osborn,  70  Ga.  716 ;  Cole  v.  Thurman,  45  S.  B. 
718,  119  Ga.  55;  Dixon  v.  State,  49  S.  B. 
311,  121  Ga.  346;  Miller  v.  State,  55  S.  B. 
405,  126  Ga.  558.  The  statute  on  this  point, 
being  free  from  ambiguity,  must  be  construed 
according  to  its  plain  terms.  Nowell  ▼.  Haire, 
42  S.  E.  719,  116  Ga.  388.  For  the  reasons 
stated  in  this  headnote.  the  judgment  dismiss- 
ing the  certiorari  is  affirmed  in  both  cases. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bmannel  Coun- 
ty; Rawlings,  Judge. 

Two  actions — one  between  one  Davis  and 
one  Joiner,  and  the  other  between  one  Dur- 
den  and  the  Mutual  Fertilizer  Company. 
From  the  judgments,  Davis  and  Durden 
bring  error.    Affirmed. 

Saffold  &  Larsen  and  Z.  D.  Harrison,  for 
plaintiffs  in  error.  Smith  ft  Kirkland,  for 
defendants  in  error. 


HILL,  C  J.    Judgments  affirmed. 


(1  Oa.  App.  614) 

MOORB  V.  CENTRAL  OF  GEORGIA  RY. 

CO.     (No.  214.) 
(Court  of  Appeals  of  Georgia.    March  28,  1907.) 

1:  Cabbiebb  — BxpuiiSion  OF  Pabsenqeb 

—Damages. 

The  forcible  expulsion  of  a  passenger  from 
a  railway  train,  where  he  presents  the  conductor 
a  ticket  from  which  coupons  have  been  improp- 
erly detached  by  another  conductor  of  the  com- 
pany on  an  earlier  portion  of  the  passage,  is  a 
tort  by  breach  of  duty,  for  which  the  passenger 
is  entitled  to  recover  any  damage  he  may  have 
Bastained,  as  determined  by  the  jury  from  the 
evidence;  and  it  is  error  to  award  a  nonsuit, 
where  the  plaintiff  has  proved  such  case,  as  laid 
in  the  petition. 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  $  1432.] 

2.  Tbiait-Nonsuit— Opening  Case. 

Whether  a  case  shall  be  opened  after  a  mo- 
tion to  nonsuit  has  been  made  is  in  the  discre- 
tion of  the  trial- court;  and,  where  (as  in  this 
case)  the  trial  judge  did  not  in  terms  refuse  to 
open  the  case  as  a  matter  of  discretion,  his  con- 
sent to  open  the  case  is  implied. 

[EkL  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  $  165.] 

8.  Evidence— Documents  in  Possession  of 

Advebsb  Pabtt— Pboduction. 

As  a  general  rule  (subject  to  exceptions  for 
privilege),  where  it  is  shown  that  a  paper  which 
would  be  evidence  material  to  the  issue  is  in  the 
court,  it  is  the  duty  of  the  judge  to  require  the 
pTodaction  of  such  documentary  evidence  in- 
stanter;  and  it  is  the  duty  of  the  court,  where 
the  alleged  holder  of  such  paper  is  there  pres- 
ent, to  grant  a  proper  request  for  an  investiga- 
tion to  determine  whether  such  paper  is  in  fact 
in  court,  and  whether  its  production  shall  be  re- 
quired. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
<ol.  20,  Evidence,  H  1540-1557.1 


4.  Saicb. 

A  railroad  ticket  is  evidence  of  the  pur- 
chaser's right  to  ride  a  certain  distance.  When 
honestly  obtained  by  purchase  and  payment 
therefor,  it  is  the  property  of  the  purchaser.  It 
is  his  property  until  delivered  by  him  in  ex- 
change for  transportation.  If  it  be  a  coupon 
ticket,  and  any  of  the  coupons  be  negligently, 
improperly,  or  wrongfully  detached  by  the  car- 
rier, the  purchaser  has,  none  the  less,  a  property 
right  in  such  detached  coupon,  for  purposes  of 
evidence. 

(Syllabus  by  the  0>urt.) 

Error  from  City  Court  of  Atlanta;  R^id» 
Judge. 

Action  by  one  Moore  against  the  Central 
of  C^rgla  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
yersed. 

Edgar  Latham,  tor  plaintiff  in  error.  Dor- 
sey,  Brewster,  Howell  &  Heyman,  for  defend- 
ant in  error. 

RUSSELL,  J.  The  plaintiff  was  nonsuited, 
and  he  excepted.  He  objects  to  the  process 
of  legal  mechanics  by  which  his  case  was 
chopped  off.  As  this  mechanical  treatment 
can  only  be  applied  in  a  case  so  clear  as  to 
leave  it  beyond  question  that  the  plaintiff 
has  nothing  which  it  would  be  to  his  ad- 
vantage to  submit  to  the  jury,  and  as  the 
plaintiff  in  this  case  had  proved  the  allega- 
tions of  his  petition,  the  question  before  us 
really  becomes  one  as  to  whether  the  plain- 
tiff selected  the  proper  form  of  action ;  that 
is,  whether  he  should  have  sued,  as  he  did, 
because  he  was  ejected  from  the  train,  or 
whether  he  should  have  based  his  cause  of 
action  (if  he  has  any)  on  the  wrongful  tear- 
ing of  his  ticket.  We  think  the  plaintiff's 
case  is  controlled  by  the  decision  in  Head 
V.  Ga.  Pacific  R.  Co.,  79  Ga.  358,  7  S.  B.  217, 
11  Am.  St.  Rep.  434. 

Counsel  for  the  defendant  insists  that 
the  plaintiff  did  not  present  a  complete  tick- 
et to  the  conductor;  that  what  he  did 
present  was  a  part  of  a  contract,  which 
was  absolutely  worthless  without  the  tick- 
et part  of  the  same  attached  thereto.  It 
is  a  further  contention  of  the  defendant  in 
error  that  in  the  Head  Case,  in  Morse  v. 
Southern  Ry.  Co.,  102  Ga.  302,  29  S.  B.  865. 
and  In  Southern  Ry.  0>.  t.  McKenzie,  102  Ga. 
313,  29  S.  B.  869,  and  other  similar  cases, 
the  plaintiff,  in  each  case,  bad  a  ticket  and 
made  an  effort  to  comply  fully  with  the  re- 
quirements of  the  railroad  company.  We  can 
see  no  real  difference  between  those  cases  and 
the  present  case.  In  the  Head  Case,  as  In 
this,  the  plaintiff  did  not  have  a  ticket,  in  the 
strict  sense  of  that  term.  It  lacked  valida- 
tion; and  this  lack  of  validation,  according 
to  one  of  the  express  stipulations  of  the  con- 
tract, voided  it,  so  far  as  return  passage  was 
concerned.  In  this  case  the  plaintiff  had  a 
ticket;  but  the  coupon  was  detached,  with- 
out any  fault  on  his  part  If  he  had  ob- 
jected to  the  conductor  detaching  the  return 
coupon  (instead,  as  appears  from  the  evi- 
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there  is  still  no  question  raised  as  to  the  con- 
struction of  a  clause  of  the  Constitution. 
The  excerpt  from  the  constitutional  amend- 
ment creating  this  court,  quoted  eboye,  is  al- 
so to  l>e  construed  in  pari  materia  with  an- 
other provision  In  the  same  law  that  "the 
decisions  of  the  Supreme  Court  shall  bind 
the  Court  of  Appeals  as  precedents."  There- 
fore, if  the  identical  question  of  construction 
has  l>een  before  the  Supreme  Court,  and  that 
court  has  judicially  given  a  construction  to 
the  clause  in  question,  it  is  unnecessary  to 
certify  and  to  continue  to  certify  such  a  ques- 
tion to  the  Supreme  Court  every  time  a  party 
may  seeii  to  raise  it.  In  this  case  the  able 
and  earnest  counsel  for  the  defendant  raises 
no  question  as  to  the  construction  of  the 
clause  of  the  Constitution  under  which  he 
attempted  to  assert  his  defense,  he  merely 
contends  that  under  the  well-known,  well- 
recognized,  and  unquestioned  construction  of 
that  fundamental  law  his  defense  was  good. 
In  his  argument  In  this  court  he  contended 
that  under  the  recognized  construction  of 
that  provision  of  the  Constitution  the  "same- 
transaction  test"  should  be  applied  to  his 
plea  of  former  jeopardy;  and  counsel  for 
the  state  agreed  with  him.  The  trial  court 
heard  evidence  for  the  express  purpose  of  de- 
termining whether  the  tuansaction  for  which 
the  defendant  had  been  convicted  already 
was  the  same  transaction  for  which  he  was 
about  to  be  put  on  trial  in  the  second  case. 
The  finding  of  the  court,  that  the  transac- 
tions were  not  the  same,  in  no  sense  involved 
any  construction  of  the  constitutional  provi- 
sion ;  and  by,  determining,  as  we  now  do, 
that  the  trial  court  committed  no  error  in 
that  finding,  we  have  not  decided  any  consti- 
tutional questioiL 

2.  The  defendant  shot  two  separate  and 
distinct  men.  The  assault  upon  each  of  them 
was  separate.  They  had  made  no  joint  at- 
tack upon  him.  The  intent  to  kill  was  di- 
rected against  them  individually.  The  fact 
that  the  interval  between  the  two  shoot- 
ings was  slight  does  not  make  the  transac- 
tions identical.  Therefore  there  was  no  law- 
ful reason  why  he  should  not  be  tried  and 
convicted  in  both  cases.  Crocker  v.  State, 
47  Ga.  568. 

3.  The  only  other  assignment  of  error  not 
already  disposed  of  is  that  the  court  erred  in 
not  charging  the  jury,  in  the  case  relating  to 
the  assault  upon  Solomon,  the  law  of  shoot- 
ing at  another  and  the  law  of  simple  assault 
Under  the  evidence  in  the  case  these  offenses 
were  not  involved. 

Judgment  affirmed  on  each  bill  of  excex>- 
tions. 


a  Oft.  App.  126) 

HAMMOCK  V.  STATE.     (No.  157.) 
(Court  of  Appeals  of  Georgia.     Feb.  4,  1907.) 

1.  Cbiminal  La w— Appeal  —  Questions  Re- 
viewable. 

No  question  as  to  the  construction  of  a  pro- 
vision of  the  Constitution  is  necessary  to  the  de- 
termination of  this  case. 


2.  Sams^Bvidenob  TTnlawfullt  Extobted. 
When  by  an  unlawful  search  and  seizure, 
under  an  illegal  arrest,  a  person  is  compelled  by 
an  officer  of  the  law  to  furnish  incriminating 
evidence  against  himself,  such  evidence  is  not 
admissible  against  him  in  a  criminal  prosecution. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  $  874.] 

(Syllabus  by  the  Ck>urt) 

Error  from  City  Court  of  Macon;  Hod* 
ges.  Judge. 

One  Hammock  was  convicted  of  carrying 
a  concealed  weapon,  and  brings  error.  Re* 
versed. 

Charles  H.  Hall,  Jr.,  for  plaintUT  in  error. 
William  Brunson,  SoL  C^en.,  for  the  State. 


POWELL,  J.  The  defendant  was  tried 
and  convicted  upon  an  accusation  charging 
him  with  the  ofFenae  of  carrying  a  concealed 
pistol.  The  only  testimony  offered  in  the 
case  was  that  of  the  prosecutor,  as  follows: 
"I  am  a  deputy  sheriff  of  this  county.  Up- 
on information  I  arrested  the  defendant  I 
had  no  warrant  for  him.  After  I  arrest- 
ed lilm  I  searched  him,  and  found  a  pis- 
tol in  his  right  hip  pocket  The  pistol 
was  concealed.  The  defendant  was  doing 
nothing  at  the  time  I  arrested  him.  I 
took  the  pistol  from  his  pocket  myself.  I 
had  not  seen  the  defendant  commit  any 
crime.  The  defendant  wore  a  coat  which  cov- 
ered pocket  in  which  pistol  was  found.  I 
arrested  liim  In  Dan  O'Connell's  bar,  in  B!bb 
county,  Macon,  Ga.  This  was  on  September 
8,  1906."  To  the  introduction  of  this  evi- 
dence the  defendant  objected  on  the  follow- 
ing grounds:  "Because  the  evidence  of  the 
said  witness  Jones  was  acquired  by  the  un- 
lawful and  illegal  arrest  of  the  defendant 
by  the  witness  Jones,  such  unlawful  and  il- 
legal arrest  of  the  defendant  being  forcible, 
being  without  the  consent  and  against  the 
will  of  defendant;  that  by  means  of  such 
unlawful  and  illegal  arrest  of  defendant,  he, 
the  defendant,  was  by  said  witness  Jones 
compelled  to  furnish  the  incriminating  evi- 
dence against  himself,  in  violation  of  the 
Constitution  and  laws  of  this  state,  which 
provide  that  no  person  shall  be  compelled 
to  give  testimony  tending  in  any  manner  to 
criminate  himself."  The  court  overruled  the 
objection,  and  the  defendant  brings  up  the 
ruling  for  review. 

1.  In  his  argument  in  this  court  defend- 
ant's counsel  asked  us  to  certify  to  the  Su- 
preme Court  the  question  made  by  him  as  to 
the  admissibility  of  the  testimony  complained 
of.  Since  the  ruling  made  by  this  court  in  the 
case  of  Fews  v.  State,  1  Ga.  App.  122,  58  S. 
B.  64,  seems  to  cover  this  point,  we  deem 
further  discussion  of  it  unnecessary. 

2.  Under  the  Constitution  persons  are  pro- 
tected against  unlawful  searches  and  sei- 
zures, and  also  against  being  compelled  to 
give  testimony  tending  in  any  manner  to  in- 
criminate themselves.  A  violation  of  the 
fonner  right  does  not  necessarily  render  evi- 
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dence,  Incidentally  disclosed  thereby/ Inad- 
missible. A  violation  of  the  latter  right  does. 
When' the  act  In  question  is  a  concurrent 
violation  of  both  rights,  the  person  is  none 
the  less  to  be  protected.  By  an  application  of 
this  test  the  decisions  by  the  Supreme  Gourt 
in  the  cases  of  Franklin  v.  State,  69  Ga.  36, 
47  Am.  Rep.  748  (3),  Woolfolk  y.  State,  81 
Qa.  562,  8  S.  E.  724  (6),  Williams  T.  States 
100  Ga.  611,  28  S.  E.  624,  89  L.  R.  A.  269, 
Dozier  v.  State,  107  Ga.  708,  33  S.  B.  418, 
Springer  y.  State,  121  Ga.  155,  48  S.  B.  907, 
and  Duren  v.  City,  125  Ga.  1,  53  S.  B.  814, 
may  be  distinguished  from  and  reconciled 
with  the  decisions  in  the  cases  of  Day  v. 
State,  63  Ga.  667,  Blackwell  y.  State,  67 
Qa.  76,  44  Am.  Rep.  717,  Rusher  y.  State, 
94  Ga.  368,  21  S.  E.  593,  47  Am.  St  Rep. 
175,  and  Evans  t.  State,  106  Ga.  519,  32 
8.  E.  659,  71  Am.  St  Rep.  276.  These  de- 
cisions are  not  in  absolute  harmony,  If  w,e  re- 
gard all  that  is  said  by  way  of  argmnent 
and  obiter,  but  are  not  irreconcilable  when 
<mly  the  points  actually  decided  are  con- 
sidered. If  we  were  untrammeled  by  some 
of  these  decisions,  our  own  views  of  the  sa- 
cred character  of  these  constitutional  rights 
of  the  private  citizen  might  Induce  us  to 
extend  the  rule  further  than  we  do.  After 
giving  recognition  to  the  limitations  Imposed 
by  the  precedents,  we  hold  that,  when  a  per- 
son is  subjected  to  an  Illegal  arrest  accom- 
panied by  an  unlawful  search  of  his  person, 
whereby  he  is  involuntarily  compelled  to  dis- 
close evidence  of  a  crime  which,  in  the  ab- 
sence of  his  volition  being  destroyed,  he 
would  not  otherwise  have  disclosed,  the  evi- 
dence so  obtained  shall  not  be  received 
against  him  on  a  prosecution  for  the  crime. 
Nothing  in  this  ruling  conflicts  with  the  de- 
cisions cited  above.  In  Franklin  v.  State, 
Dozier  y.  State,  and  Springer  v.  State,  the 
evidence  was  disclosed  by  a  lawful  search 
pending  lawful  arrest  In  Duren  v.  City,  no 
arrest  was  made  and  no  evidence  was  ob- 
tained from  the  accused,  nor  from  what  was 
on  his  person.  In  Williams  v.  State  the  ob- 
jection was  not  made  to  the  tesetimony  on 
the  ground  that  the  defendant  had  been 
compelled  to  furnish '  testimony  tending  to 
incriminate  herself,  but  merely  on  the  ground 
that  the  search  and  seizure,  by  which  the 
testimony  was  disclosed,  was  unlawful,  and 
the  decision  of  the  court  was  upon  this  point 
alone. 

That  the  evidence  offered  in  this  case  was 
obtained  by  an  of&cer  of  the  law  as  a  result 
of  an  unwarranted  act  of  violence  committed 
by  such  officer  upon  the  person  of  the  ac- 
cused, who  was  not  under  lawful  arrest,  \b 
too  plain  to  admit  of  question.  The  crime 
committed  by  the  officer  was  far  more  serious 
than  that  conmiitted  by  the  accused.  The 
law  recognizes  no  offset  of  crimes  in  such  cas- 
es, but  it  does  recognize  that  there  is  a  public 
policy  which  would  rather  see  the  guilty  go 
onpunished  than  have  the  guilt  of  the  accused 


established  by  violently  and  unlawfully  com- 
pelling him  tx>  furnish  evidence  against  him- 
self. To  say,  in  a  case  such  as  this,  that 
the  officer  furnishes  the  testimony,  and  that 
the  defendant,  therefore,  has  not  been  com- 
pelled to  give  evidence  tending  to  incriminate 
himself,  can  be  Justified  only  by  skimming  the 
surface  and  n^lectlng  to  consider  the  pene- 
tralia of  the  transactioiL  Boyd  v.  United 
States,  116  U.  S.  616,  6  Sup.  Ct  524,  29  L. 
Ed.  746.  Although  the  remarks  of  Chief  Jus- 
tice Bieckl^  in  Rusher  v.  State  may  have 
been  obiter,  they  are  too  good  to  be  untrue. 
He  says  (94  Ga.  366,  21  S.  E.  594,  47  Am.  St 
Rep.  175):  **The  law  ought  to  hold  out  no 
encouragement  to  violent  and  lawless  men  to 
commit  crime  for  the  sake  of  detecting  a 
previous  crime  and  bringing  the  offender  to 
punishment  The -law  should  never  suffer 
itself  to  become  an  enemy  or  antagonist  to 
its  own  reign.  The  multiplication  of  crimes 
as  a  remedy  for  crime  would  be  a  very  ab- 
surd and  disastrous  public  policy,  and  we 
think  courts  should  not  lend  themselves  to 
the  advancement  of  any  such  ];)ollcy,  unless 
they  are  compelled  to  do  so  by  statute  or 
some  authority  equally  obligatory."  The 
statement  in  the  first  headnote  in  that  case, 
<<The  well-established  rule  that  independ- 
ent facts  discovered  in  consequence  of  a 
constrained  confession  made  by  a  prisoner 
are  admissible  in  evidence  against  him  is  of 
force  in  this  state,  unless  it  appears  that 
criminal  violence  was  used  in  procuring  the 
confession  or  making  the  discovery,'*  coin- 
cides very  closely  with  what  we  are  here 
ruling. 
Judgm^t  reversed. 


a  0«u  App.  700) 
SOUTHERN  EXPRESS  00.  y.  STATE. 
(No.  160.) 

(Court  of  Appeals  of  G^rgia.     May  3,  1907.) 

1.  COBPOBATIONS— LlABUJTT    FOB    VIOLATION 

OF  Penal  Laws. 

The  responsibility  of  corporations  for  viola- 
tion of  penal  laws,  though  developed  by  gradual 
evolution,  is  well-settled  and  necessary. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  (Corporations,  {  2138.] 

2.  Same. 

A  corporation  can  be  gnilty  of  the  offense  of 
furnishing  liquors  to  a  minor,  if  such  liquors 
be  delivered  to  a  minor  by  the  agent  of  the  cor- 
poration in  the  course  of  its  business,  or  if  such 
agent  knowingly  permits  such  delivery  by  <an- 
other. 

3.  INTOXIOATIHO     LiQUOBS— INDIOTMBNTV-Va- 
BIANCE. 

Proof  of  sale  to  one  minor  will  sustain  a 
conviction  under  an  indictment  charging  that 
the  defendant  sold  and  furnished  to  three.  The 
word  '^furnish,"  as  used  in  Pen.  0)de  1895,  S 
444,  has  the  same  meaning  as  the  word  "deliv- 
er." 

(Ed.  Note.— For  cases  in  point,  see  (Cent.  Dig 
vol.  29,  Intoxicating  Liqnors,  {  274.] 

4.  Same. 

Where  an  indictment  charges  the  accused 
with  selling  or  furnishing  three  or  more  kinds 
of  liqnors,  the  evide^cs  is  sufficient  to  support 
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a  conviction  if  it  shows  the  sale  or  furnishing  of 
any  one  of  the  liquors  charged.  **The  indict- 
ment may  allege,  in  a  single  count,  that  the  de- 
fendant did  as  many  of  the  forbidden  things  as 
the  pleader  chooses,  employing  the  conjunction 
'and,  where  the  statute  nas  *or,*  and  it  will  not 
he  double,  and  it  will  be  established  at  the  trial 
by  proof  of  any  one  of  them."  1  Bish.  New  Cr. 
Proc.  9  436. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  29,  Intoxicating  Liquors,  f  271.] 

5.  Gbiitinal  Law— TBiAir-InsTBUOTionft— Ab- 
suMPTion  OF  Facts. 

To  assume  in  a  criminal  case  that  the  testi- 
mony for  the  state  is  the  truth,  though  such  tes- 
timony be  not  contradicted  by  evidence  for  the 
defendant,  and  to  charge  the  jury,  that  such  tes- 
timony is  the  truth  aud  that  there  is  no  couten- 
tion  to  the  contrary,  is  violative  of  section  4334 
of  the  Civil  Code  of  1895,  and  demands  a  new 
trial.  The  plea  of  not  guiltv,  filed  by  the  de- 
fendant, is  a  contention  on  his  part  as  to  every 
material. and  essential  fact  necessary  to  estab- 
lish his  guilt,  and  implies  a  denial  of  every  such 
fact. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  8  1754.] 

6.  Intoxicating  Liquobs—Pbosecution— Ev- 
idence—Sufficienct. 

A  conviction  of  a  corporation  for  violation 
of  section  444  of  the  Penal  Code  of  1895  cannot 
be  sustained,  where  the  evidence  fails  to  show 
that  the  delivery  of  the  liquors  was  made  by  an 
agent  of  the  company,  unless  it  appears  that 
such  ai^ent  knowingly  permitted  such  unlawful 
furnishing ;  and  a  verdict,  unsupported  by  proof 
of  either  of  these  facts,  is,  for  lack  of  cvidenoe, 
contrary  to  law. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gordon  Coun- 
ty; Fite,  Judge. 

The  Southern  Express  Company  was  con- 
victed of  furnishing  liquor  to  a  minor,  and 
it  brings  error.    Reversed. 

F.  G.  Du  Blgnon,  McDanlel,  Alston  & 
Black,  and  G.  A.  CofiTee,  for  plaintiff  in  error. 
Sam.  P.  Maddox,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  Southern  Express  Com- 
pany was  presented  for  the  offense  of  fuiv 
nisblng  spirituous,  malt,  and  Intoxicating  liq- 
uors to  three  certain  minors,  named  in  the 
presentment  The  express  company  is  a  cor- 
poration under  the  laws  of  Georgia,  and 
■was  presented  as  a  corporation.  Before  ar- 
raignment the  company  demurred  to  the  pre- 
sentment, on  the  ground  that  the  charge  Is 
set  out  in  such  a  way  as  to  word  the  same  In 
the  alternative,  in  that  the  charge  is  that  the 
defendant  did  sell,  give,  and  furnish  to  Wof- 
ford  Cox,  Cleveland  Wofford,  and  Charlie 
Gresham,  minors,  spirituous,  malt,  and  in- 
toxicating liquors.  It  also  demurred  because 
the  description  of  the  liquor  is  not  sufficient- 
ly definite  to  put  the  defendant  on  notice  of 
the  kind  of  liquor  which  the  state  expects  to 
prove  was  given,  sold,  or  furnished  by  the 
defendant  It  also  demurred  upon  the  ground 
that  the  defendant,  as  a  corporation,  cannot 
be  indicted  under  section  444  of  the  Penal 
Code  of  1895,  and,  further  because  there  was 
no  statement  in  the  presentment  as  to  where 
the  defendant  was  Incorporated.  This  de- 
murrer was  overruled,  and  exceptions  pend- 


ente  lite  were  properly   allowed,  and  ar» 
presented  in  the  bill  of  ezceptiona. 

The  evidence  developed  the  following  state 
of  facts:  One  of  the  three  minors.  In  behalf 
of  all  of  them,  ordered  some  whisky  from  a 
liquor  dealer  in  Chattanooga,  Tenn.  It  came 
by  express,  consigned  to  Wofford  Cox,  one 
of  the  three.  Cleve  Wofford  paid  the  ex- 
press charges  and  Wofford  Cox  received  it 
The  three  minors  were  each  about  18  years 
of  age.  These  minors,  after  its  delivery, 
took  the  whisky  to  a  pine  thicket,  "opened 
It  up,"  and  drank  it  Each  of  them  testified 
that  the  fluid  was  com  whisky.  This  whisky 
was  not  ordered  at  or  from  the  express  oflSice 
in  Calhoun.  It  was  ordered  at  Ballew's,  Id 
Calhoun,  Ga.  The  whisky  was  delivered  by 
a  boy,  whom  the  testimony  showed  to  be 
from  12  to  15  years  old,  and  who  was  refer- 
red to  by  the  witnesses  as  "George  Gardner's 
little  boy."  It  was  uncontradicted  that  he 
was  not  employed  by  the  defendant  He 
was  employed  by  the  Western  Union  Tele- 
graph Company,  which  bad  an  office  In  the 
same  place  as  the  express  company.  The 
agent  for  the  Western  Union  Telegraph  Com- 
pany was  also  agent  for  the  Western  &  At- 
lantic Railroad  Company  and  for  the  South- 
ern Express  Company.  There  is  conflict  in 
the  evidence  as  to  whether  the  agent,  Mr. 
Parrott,  was  in  the  office  at  the  time  of  the 
delivery.  Some  witnesses  testified  that  they 
did  not  know  whether  he  was  present,  and 
others,  including  Parrott  himself,  swore  posi- 
tively that  he  was  not  present;  but  the  only 
witness  who  testified  that  Parrott,  the  agent 
of  the  express  companyj  was  present  also 
testified  that  he  (Parrott),  so  far  as  the  wit- 
ness knew,  had  no  knowledge  of  the  delivery 
of  the  whisky.  This  witness  (Cleveland 
Wofford)  testified:  "I  seen  Mr.  Parrott  in 
there  then.  I  am  sure  about  that  I  don't 
think  Mr.  Parrott  was  up  town  then.  At  that 
time  he  was  looking  over  some  boxes  and 
looking  around  for  some  express  for  some- 
body else.  I  don't  know  whether  he  [Panott] 
was  engaged  with  the  express  company's 
business  at  the  time  I  was  there  or  not  He 
was 'attending  to  some  business  around  there 
In  the  office.  I  don*t  know  what  it  was; 
looking  around  for  some  boxes,  or  something 
or  another,  hunting  some  express  for  some- 
body else,  I  think."  It  was  further  in  evi- 
dence that  the  young  boy  who  delivered  the 
whisky  was  not  employed  by  the  express 
company  and  received  no  compensation  from 
It;  and  the  agent  testified  that  he  was  not 
authorized  by  the  express  company  to  em- 
ploy him  or  to  delegate  any  authority  to 
him.  There  was  evidence  that  Cleveland 
Wofford,  who  paid  the  express  charges,  had 
scattering  beard  on  his  face.  He  could  not 
recollect  whether  he  was  the  one  who  asked 
for  the  whisky  or  not.  There  was  no  evi- 
dence showing  that  the  company  had  knowl- 
edge of  the  contents  of  the  jug,  or  knowledge 
of  the  fact  that  It  contained  intoxicating  Uq- 
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uor.  Upon  conviction  the  defendant  made 
a  motion  for  new  trial,  based  on  yarious  ex- 
ceptions to  the  charge  of  the  court  and  re- 
fusals to  charge  as  requested.  The  motion 
waa  overruled,  and  the  writ  of  error  pre- 
sents for  consideration  the  overruling  of  the 
demurrer,  excepted  to  pendente  lite,  and 
the  refusal  of  the  new  trial. 

We  think  the  demurrer  was  properly  over- 
ruled. It  is  well  settled  that  the  offense  de- 
fined in  section  444  of  the  Penal  Code  of  1895, 
may  be  properly  set  out  by  an  allegation  of 
sale  to  more  than  one  minor,  and  sustained 
by  proof  as  to  any  one  of  them.  Dukes  v. 
State,  79  Ga.  795,  4  S.  B.  876.  The  word 
"give"  may  be  treated  as  synonymous  with 
*'deliYer,"  which  is  the  meaning  of  the  word 
"furnish,"  in  this  section;  and  it  may,  there- 
fore, be  regarded  as  surplusage.  And  it  is 
W611  settled  that  a  corporation  is  included 
in  the  -word  "person,"  used  in  the  criminal 
statute.  Pen.  Code  1895,  (2.  It  is  true  that 
the  doctrine  of  holding  corporations  respon- 
sible for  violation  of  penal  laws  is  one  de- 
veloped by  gradual  evolution;  but  it  is  none 
the  less  the  law,  and  is  of  healthful  necessity 
and  utility.  Mr.  Thompson,  in  his  work  on 
Corporations  (section  6285),  uses  the  follow- 
ing language:  'The  rule  that  laws  are  to 
be  construed  with  such  strictness  as  to  re- 
strain the  real  purpose  of  the  Legislature 
where  they  are  penal  is  believed  to  have  no 
Just  principle  upon  which  to  rest,  as  there 
is  no  .reason  why  a  corporation  should  be 
included  in  the  word  'person'  for  the  pur- 
pose of  jurisdiction,  and  be  excluded  from 
it  for  the  purpose  of  being  exempted  from 
liability  to  penal  actions  for  the  commission 
of  wrongs  for  which  the  statute  law  makes 
individuals  so  liable.  On  the  contrary,  such 
an  interpretation  gives  to  an  aggregate  body 
of  wrongdoers  an  immunity  from  punish- 
ment which  individuals  do  not  enjoy.  The 
sound  rule  is  that  corporations  are  to  be 
construed  as  persons,  when  the  circumstanc- 
es in  which  they  are  placed  are  identical 
with  those  of  a  natural  person  expressly  in- 
cluded in  a  statute,  and  where  the  statute 
can  be  as  aptly  applied  to  them  as  to  corpor- 
ations." Wales  V.  Muscatine,  4  Iowa,  302; 
Stewart  v.  Waterloo  Turn  Verein,  71  Iowa, 
226,  32  N.  W.  275,  60  Am.  Rep.  786.  In 
South  Carolina  R.  Co.  v.  McDonald,  5  Ga. 
531,  it  is  held  that  corporations  are  embrac- 
ed in  the  word  "person."  A  corporation  "is 
a  person  under  the  law — ^an  artificial  person, 
created  by  the  Legislature.  It  has  a  name — 
a  local  habitation,  too.  It  is  not  a  citizen  in 
every  sense  of  the  word,  but  it  is  an  inhabit- 
ant. It  dwells  where  by  law  it  is  located. 
Louisville,  C.  ft  C  R.  Co.  v.  Letson,  2  How. 
(U.  S.)  497,  11  lu  Ed.  353.  A  corporation  is 
a  'judicial  person' — a  legal  entity.  •  •  • 
Where  the  lawmaking  power  uses  the  word 
'person' — ^where  it  is  found  in  the  statute 
book — ^it  is  to  be  presumed  that  the  legal 
meaning  Is  Intended,  and  not  the  social  or 
ordinary  meaning.    •    •    •    The  General  As- 


sembly •  •  •  intended  to  guard  against 
the  very  construction  •  •  •  that  the  act 
applies  only  to  natural  persons."  There  <aii 
be  no  question  tl^at  while,  at  an  early  period, 
it  was  supposed  that  a  corporation  could  not 
even  commit  a  tort,  for  the  reason  that, 
being  created  for  lawful  purx>oses  and  hav- 
ing no  power  to  do  acts  unlawful,  whenever 
its  agents  or  servants  exceeded  the  charter 
authority  they  necessarily  committed  the  act 
as  individuals,  and  not  as  representatives 
of  the  corporation,  still  that  view  was  found 
to  be  untenable,  and  it  was  found  necessary 
to  hold  the  corporation  rtoponsible  for  the 
torts  of  its  servants;  and  for  the  same  reason 
while  the  corporation  has  no  arm  or  hands 
by  which  itself  to  commit  a  penal  offense, 
still  it  can  employ  servants  a^d  agents  whose 
acts  are  the  acts  of  the  corporation,  and 
who  can  and  do,  in  its  behalf  and  at  its 
behest,  violate  the  criminal  law.  It  is  well 
known  that  freight  trains  are  frequently 
run  on  the  Sabbath  day;  the  physical  opera- 
tion being  the  charge  of  the  conductor  and 
engineer  and  their  assistants,  but  the  actual 
running  of  the  train  being  ordered  and  di- 
rected by  those  higher  in  authority  and  hav- 
ing the  company's  business  directly  in  charge. 
The  servants  who  operate  the  train  might 
greatly  prefer  to  observe  the  Sabbath  as  a 
day  of  rest,  but  to  retain  their  situation  and 
the  good  will  of  their  employers  they  have 
no  option  but  to  obey  their  orders.  The  case 
of  Southern  Express  Co.  v.  State,  107  Ga, 
670,  83  S.  B.  637,  46  L.  R.  A.  417,  73  Am. 
St  Rep.  146,  cited  by  counsel  for  plaintiff 
in  error,  has  no  bearing  on  a  case  of  fur- 
nishing liquor  to  minors.  In  fact,  in  that 
case  the  court  refers  to  the  case  of  Burnett 
V.  State,  92  Ga.  474,  17  S.  E.  858,  and  ex- 
pressly distinguishes  section  444,  supra,  from 
the  local  statute  for  Bartow  county,  then 
under  consideration.  The  selling  and  fur- 
nishing of  intoxicating  liquors  to  minors  is 
considered  an  exception  to  general  rules  in 
reference  to  sales. 

It  is  unlawful,  without  the  written  author- 
ity of  the  guardian  or  parent  of  the  minor, 
to  be  the  medium  in  any  way  whatsoever  by 
which  the  minor  may  obtain  intoxicants.  An 
express  companv,  where  the  delivery  is  not 
"C.  O.  D.,"  can  deliver  intoxicating  liquor 
to  the  consignee,  because  the  sale  was  com- 
plete and  is  supposed  to  have  been  lawful 
when  such  liquors  were  delivered  by  the  con- 
signor to  the  carrier.  The  consignee,  when 
of  lawful  age,  has  the  right  to  the  possession. 
The  consignee,  when  a  minor,  has  no  right 
to  buy,  or  by  any  means  be  supplied  or  fur- 
nished with,  intoxicating  liquors  without 
the  written  authority  of  his  parent  or  guard- 
ian. "It  has  been  repeatedly  held  that  a 
saloon  keeper  who  allows  an  adult  to  buy 
intoxicating  liquor  and  give  it  to  a  minor  to 
drink  in  his  saloon  is  guilty  of  the  violation 
of  the  statute  against  furnishing  liquor  to 
minors."  People  v.  Neumann,  48  N.  W.  290, 
85  Mich.  98;  State  v«  Munson,  25  Ohio  St 
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381 ;  State  v.  Best,  12  S.  B.  907, 108  N.  0.  747. 
The  word  "famish,"  In  Pen.  Code  1895,  § 
444,  has  the  same  meaning  as  '^dellyer."  The 
General  Assembly,  in  the  'passage  of  this 
statute,  intended  to  make  it  penal  for  any 
I)erson  in  any  way  to  enable  minors  to  have 
access  to  intoxicating  liquors;  and  that  this 
was  the  construction  placed  upon  it  by  the 
Supreme  Court  is  clearly  shown  by  the  de- 
cisions in  Blodgett  y.  State,  97  Ga.  351,  23 
S.  E.  830,  and  Dixon  y.  State,  89  Ga.  785,  15 
S.  B.  684,  as  well  as  by  a  number  of  others. 
There  Is  no  merit  In  the  complaint  that  the 
state  failed  to  show  that  the  minors  did  not 
have  written  authority.  Where  intoxicating 
liquors  are  shown  to  have  been  delivered  to 
a  minor,  it  is  incumbent  upon  the  defendant 
to  make  proof  that  he  had  written  authority 
from  the  parent  or  guardian  of  such  minor 
authorizing  such  sale  or  delivery. 

In  view  of  what  we  have  said  above,  there 
is  no  merit  In  the  exceptions  to  the  Judge's 
charge,  as  taken  in  the  first,  second,  and 
third  grounds  of  the  amended  motion;  nor 
did  the  judge  err  in  charging  the  jury  in  his 
recharge,  as  follows:  "It  is  the  duty  of  the 
express  company  to  ship  liquor  or  anything 
else  delivered  to  it  to  the  point  of  destina- 
tion. It  is  not  the  duty  of  the  company  to 
deliver  liquor  to  minors.  If  the  company 
does  it  through  its  agent,  employes,  or  any 
person  that  they  have  In, their  employ  about 
the  building  to  deliver  packages.  If  It  is 
done  by  the  agent  or  any  person  acting  un- 
der the  agent,  by  his  direction  or  with  his 
consent,  delivering  packages  generally,  if 
in  doing  that  they  deliver  liquor  to  minors, 
then  that  is  a  violation  of  the  law."  The  er- 
rors assigned  as  to  this  instruction  are  that 
the  word  "delivered"  is  there  used  as  synon- 
ymous with  the  word  "furnished";  that  it 
charges  that  if  the  delivery  is  by  the  agent, 
or  by  any  person  acting  under  the  agent  and 
by  his  direction  or  consent,  and  is  a  delivery 
of  liquor  to  minors,  then  it  is  a  violation 
of  the  law;  and,  further,  that  it  leaves  out  of 
consideration  the  fact  that  the  company 
must  have  known  the  character  of  the  liq- 
uor, or  the  facts  must  have  been  such  as  to 
reasonably  put  the  company  upon  notice  of 
the  contents  of  the  package;  and,  further, 
that  the  company  was  presented  for  the  of- 
fense described  in  the  first  paragraph  of  sec- 
tion 444,  for  itself  selling  and  furnishing  the 
liquor,  whereas  the  charge  of  the  court  is 
such  as  to  make  the  defendant  guilty  under 
either  the  first  or  the  second  clause  of  that 
section.  So  far  as  the  first  three  objections 
to  the  charge  are  concerned,  it  is  a  sound 
presentation  of  the  law.  The  fourth  excep- 
tion appears  to  us  to  be  well  taken.  Section 
444  of  the  Penal  Code  of  1895  "makes  It  an 
offense  for  one  to  sell  or  furnish  spirituous 
liquors  to  a  minor  by  himself  or  another. 
That  is  the  act  of  the  party  himself.  But 
where  the  liquor  is  sold  or  furnished  to  a 
minor  by  a  person  other  than  the  defendant, 
and  not  by  his  order  or  direction,  if  he  per- 


mit it  to  be  done,  this  Is  a  different  offense 
under  the  Code.  If  the  liquor  was  furnished 
or  sold  to  a  minor  by  a  person  other  than  the 
accused,  and  not  under  his  order  and  direc- 
tion, it  was  his  duty  to  prevent  it  from  be- 
ing done.  His  failing  to  do  so  makes  him 
liable  as  permitting  it  to  be  done,  and  he 
should  be  so  charged  in  the  indictment;  but 
he  was  not  so  charged  in  this  case."  John- 
son V.  State,  83  Ga.  555,  10  S.  B.  208. 

The  exception  contained  in  the  fifth  ground 
of  the  amended  motion  for  new  trial  is  well 
taken,  and  demands  the  grant  of  a  new  trial. 
The  portion  of  the  charge  excepted  to  is  as 
follows:  "Now,  there  is  no  contention  here 
that  the  party  who  delivered  the  liquor  did 
not  know  it  was  liquor.  Therefore  it  is  not 
necessary  to  charge  on  this  point  The  state 
contends  that  the  liquor  was  delivered,  and 
there  is  no  contention  here  that  the  party 
who  delivered  it  didn't  know  it  was  whisky." 
This  was  a  manifest  expression  on  the  part 
of  the  court  that  it  had  been  proved  that  the 
article  delivered  was  whisky,  and  tliat  the 
party  who  delivered  it  knew  it  was  whisky. 
Such  a  statement  on  the  part  of  the  court  is 
forbidden  by  law  and  is  reversible  error.  It 
is  true  that  the  evidence  of  three  witnesses 
for  the  state  was  to  the  effect  that  it  was 
whisky;  and  there  is  no  evidence  to  the  con- 
trary. But  the  defendant's  plea  of  not  guilty 
put  the  state  on  proof  of  every  material  al- 
legation in  the  indictment,  and  submitted  to 
the  jury,  not  only  the  facts  testified  to  by 
witnesses,  but  also  the  credibility  of  each 
and  every  witness.  Further,  there  was  no 
evidence  as  to  whether  the  party  who  de- 
livered it  knew  or  did  not  know  that  it  was 
whisky.  There  was  certainly  no  evidence 
that  he  knew  it  to  be  whisky.  And,  while 
the  defendant  had  the  right  to  put  the  state 
on  proof  of  every  material  fact  necessary  to 
establish  his  guilt,  it  was  not  only  illegal,  but 
manifestly  prejudicial,  to  state  that  there 
was  no  Contention  "that  the  party  who  de- 
livered it  didn't  know  it  was  whisky."  The 
state  was  obliged  to  show  that  it  was  whisky, 
or  some  like  intoxicating  liquor,  and  submit- 
ted testimony  upon  that  subject  for  the  con- 
sideration of  the  jury.  The  defendant  had 
the  right,  under  his  plea  of  not  guilty,  to 
have  the  jury,  and  not  the  court,  pass  upon 
the  issues  of  fact  in  the  case. 

This  court  is  bitterly  opposed  to  the  fur- 
nishing of  liquor  to  minors  by  any  means 
or  device  whatsoever,  but  even  in  trials  for 
that  offense  the  "dumb  act"  (Civ.  Code  1895, 
§  4334)  is  of  force.  The  court  should  have 
granted  a  new  trial,  not  because  the  corpora- 
tion could  not  be  indicted,  or  because  its 
delivery  of  whisky  would  not  amount  to 
furnishing,  nor  upon  the  other  grounds  which 
have  been  referred  to,  but  because  of  the 
intimation  and  expression  of  opinion  on  the 
evidence  above  quoted,  and  because  the  ver- 
dict is  contrary  to  law,  for  lack  of  evidence 
to  support  it.  The  corporation  can  be  guilty 
of  furnishing  liquor  to  a  minor,  but  it  can 
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only  be  guilty  because  it  is  held  responsible 
for  the  acts  of  its  agents,  and.  In  case  of  fur- 
nishing liquor  to  a  minor,  for  permission 
given  by  its  agent,-  for  the  sale  or  furnishing 
of  the  liquors  in  question.  There  was  no 
evidence  introduced  by  the  state  in  this  case 
which  showed  that  the  agent  knew  of  the 
delivery,  consented  to  It,  or  permitted  it 
The  only  witness  who  testified  that  the  agent 
was  present  (taking  his  testimony  to  be  the 
truth)  also  testified  that  there 'was  nothing 
to  attract  the  attention  of  the  agent  to  the 
delivery.  None  of  the  parties  interested  in 
the  whisky  spoke  to  him,  and,  if  present,  he 
was  absorbed  in  tbe  consideration  of  other 
businesB.  The  proof  was  uncontradicted  that 
the  boy  who  delivered  the  whisky  was  not 
employed  by  the  express  company.  If  the 
state  had  shown  that  the  agent  was  looking 
at  the  boy,  or  told  the  boy  to  deliver  the 
whisky,  or  was  silently  standing  by  and 
made  no  protest  when  he  saw  the  boy  de- 
livering the  same,  the  jury  might  have  been 
autborized  to  consider  the  act  of  the  boy  as 
the  act  of  the  agent,  and  then  the  act  of  the 
agept  would  have  been  the  act  of  the  compa- 
ny. But  the  state's  own  testimony  negatives 
the  idea  that  the  agent  either  knew  of,  con- 
sented to,  or  permitted  the  delivery  in  this 
case. 
Judgment  reversed. 


(1  Oa.  App.  790) 

NEWSOME  T.  STATE.     (No.  426.) 
(€k)iirt  of  Appeals  of  Georgia.     May  9,  1907.) 

1.  IifToxicATiNo  Liquors— FuBNisHiNo  Ljq- 
UOB  TO  Minor. 

A  liquor  dealer,  who  in  one  county  receives 
by  mail  an  order  for  intoxicating  liquor  from  a 
minor  m  another  county,  and  who  fills  the  order 
by  shipping  the  liquor  by  express  to  the  latter 
conntyj,  where  it  la  delivered  to  the  minor,  may 
be  indicted  and  punished  In  either  of  the  coun- 
ties named,  for  a  violation  of  Pen.  (>>de  1^5,  S 
444. 

2.  Same— Evidence. 

A  liquor  dealer  who  ships  whisky  to  a  cus- 
tomer not  personally  Imown  to  him  does  so  at 
his  i>erll;  for,  if  the  customer  prove  to  be  a 
minor  or  other  person  to  whom  the  furnishing 
of  intoxicating  liquors  is  forbidden,  the  dealer's 
ig:norance  of  that  fact  will  not  excuse  him  from 
criminal  responsibility. 

[Ed.  Note.— For  cases  in  pobit,  see  Gent.  Dig. 
vol.  29,  IntoxicatUig  Liquors,  f  172.] 

(Syllabus  by  the  Oourt) 

Error  from  Superior  Oourt,  Berrien  Ck)un- 
ty;   Mitchell,  Judge. 

W.  D.  Newsome  was  convicted  of  furnish- 
ing intoxicating  liquors  to  a  minor,  and  bring, 
error.   Affirmed. 

Tbe  plaintiff  in  error  was  indicted  for  caus- 
ing Intozieating  liquors  to  be  furnished  to  a 
mln^r.  He  pleaded  not  guilty,  and  his  case 
was  tried  before  the  court  without  the  Inter- 
vention of  a  jury  upon  the  following  agreed 
statement  of  facts:  "On  January  31,  1907, 
one  Joe  Davis,  at  Nashville,  Ga.,  sent  by  mail 
to  W.  D.  Newsome,  at  Yaldosta,  Ga^  a  letter. 


signed  by  himself,  stating  as  follows:  'En- 
closed find  money  order  for  $3.50,  for  which 
please  send  me  two  quarts  of  Montreal 
malt  and  two  quarts  of  your  best  75  cent 
rye.'  The  said  Joe  Davis  was  then  and  there 
at  Nashville,  Berrien  county,  Ga.  W.  D. 
Newsome  was  then  and  there  a  licensed  liq- 
uor dealer  in  the  city  of  Valdosta,  Lowndes 
county,  Ga.  The  said  W.  D.  Newsome,  upon 
receipt  of  said  order,  immediately  sent  by 
express,  via  Southern  Express  Company,  to 
the  said  Joe  Davis,  at  Nashville,  Ga.,  the 
whiskies  and  liquors  ordered,  and  the  South- 
em  Express  Company  received  the  same  at 
Valdosta,  In  Lowndes  county  Ga.,  and  trans- 
ported the  same  to  Nashville,  Ga.,  In  Berrien 
county,  where  R.  L.  Ferguson,  as  the  agent 
of  the  Southern  Express  Company  at  Nash- 
ville, Ga.,  Berrien  county,  delivered  the  same 
then  and  there  to  the  said  Joe  Davi&  The 
said  Joe  Davis  was  a  minor  under  21  years 
of  age.  The  liquors  as  aforesaid,  as  stated, 
were  delivered  to  the  Southern  Express  Com- 
pany in  Lowndes  county,  Ga.,  by  the  said 
W.  D.  Newsome,  and  the  Southern  Express 
Company,  a  common  carrier,  conveyed  the 
same,  as  stated,  to  Nashville,  Ga.,  the  ex- 
press being  paid  by  the  minor,  who  was  the 
consignee  (Joe  Davis),  at  Nashville,  Ga.;  the 
said  W.  D.  Newsome  not  having  first  obtained 
the  written  authority,  from  either  a  parent 
or  guardian  of  the  said  Joe  Davis,  to  sell 
or  furnish  any  liquors  to  the  said  Joe  Davis. 
That  said  W.  D.  Newsome,  after  receiving 
the  order  signed  by  Joe  Davis  as  aforesaid, 
without  inquiry  as  to  whether  the  said  Joe 
Davis  was  or  was  not  a  minor,  shipped  the 
liquor  as  stated.  The  particular  whisky 
shipped  had  not,  at  the  time  the  order  was 
received,  been  separated  from  the  general 
stock  of  the  said  W.  D.  Newsome  in  his 
saloon,  at  Valdosta,  Lowndes  county,  Ga., 
but  was  separated  therefrom  after  the  re- 
ceipt of  said  order  and  its  acceptance,  and 
delivered  to  the  carrier,  the  Southern  Express 
Company,  as  aforesaid.  The  liquors  fur- 
nished were  intoxicating.  The  delivery  to 
the  carrier,  as  stated,  was  for  the  purpose 
of  shipment  under  the  usual  contract  specify- 
ing its  conveyance  and  delivery  to  the  con- 
signee at  Nashville,  Berrien  county,  Ga.  It 
was  contemplated  by  the  parties,  at  the  time 
the  order  was  sent  and  received  and  accepted, 
that  the  whisky  was  to  be  sent  by  express, 
as  stated."  He  was  adjudged  guilty,  and 
excepted. 

Cranford  &  Wilcox,  for  plaintiff  in  error. 
W.  E.  Thomas,  Sol.  Qen.,  for  the  State. 

POWELL,.  J.  (after  stating  the  foregoing 
facts).  Pen.  0)de  1895,  f  444,  makes  it  crim- 
inal for  "any  person,  by  himself  or  another," 
to  **se]l,  or  cause  to  be  sold,  or  furnished," 
to  any  minor,  any  spirituous,  malt,  or  intoxi- 
cating liquors,  unless  such  person  shall  first 
obtain  the  written  consent  of  the  minor's 
parent  or  guardian.  In  this  state,  as  in  most 
of  the  states,  this  statute  has  been  broadly 
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and  liberally  construed  In  favor  of  the  pro- 
tection thus  afforded  against  the  obtaining 
of  intoxicating  liquors  by  minors.  The  word 
"sell,"  appearing  in  the  statute,  Is,  of  course, 
not  to  be  taken  in  the  strict  technical  sense 
of  the  word.  One  of  the  elements  contained 
in  the  definition  of  a  "sale,"  as  this  term  is 
ordinarily  used  in  laws  and  court  language, 
is  competent  parties.  A  piinor  not  being  a 
competent  party  to  obtain  liquor,  there  can 
be  no  sale  to  him  in  the  technical  sense. 
The  statute,  therefore,  makes  punishable 
those  acts  which  would  amount  to  a  sale 
of  the  liquors  if  the  minor  were  a  compe- 
tent contracting  party.  If  a  liquor  dealer  in 
county  A  receive  an  order  for  whisky  from 
a  lawful  customer  In  county  B,  and  from  his 
store  in  county  A  ship  the  whisky  by  a  com- 
mon carrier  to  the  purchaser  in  county  B,  a 
sale  has  taken  place  in  county  A.  If,  under 
the  same  circumstances,  the  order  be  sent  by 
an  unlawful  customer— a  minor — and  the 
goods  be  shipped,  no  sale.  In  the  strict  sense 
of  the  word,  has  taken  place,  but  the  quasi 
sale  contemplated  by  Pen,  Code  1895,  §  444, 
has  been  consummated  at  the  place  where 
the  delivery  was  made  to  the  carrier ;  hence 
the  liquor  dealer  may  be  indicted  in  that 
county. 

But  the  sale  or  quasi  sale  is  not  the  only 
offense  under  this  statute.  To  furnish  liquors 
or  cause  them  to  be  furnished  is  also  crim- 
inal. This  offense  is  not  complete  until  the 
minor  receives  possession  of  the  liquors.  If 
a  minor  in  De  Kalb  county  send  a  private 
person  into  Fulton  county  to  buy  liquor  for 
him,  and  this  private  person  disclose  to  the 
dealer  the  fact  that  he  desires  the  liquor  for 
a  minor,  and  the  dealer  send  the  liquor  by 
this  private  person,  who  delivers  it  to  the 
minor  in  De  Ealb  county,  the  dealer  may  be 
indicted  in  Fulton  county  for  the  quasi  sale. 
Both  the  dealer  and  the  private  person 
through  whom  the  delivery  was  effectuated 
may  be  indicted  in  De  Kalb  county  for  fur- 
nishing the  liquor  and  causing  it  to  be  fur- 
nished. Likewise  where  delivery  Is  made 
through  a  common  carrier.  The  purpose,  the 
unbroken  Judicial  construction,  in  fact,  the 
very  language,  of  this  statute,  distinguishes 
the  case  at  bar  from  the  line  of  cases  hold- 
ing that  in  ordinary  sales  of  intoxicating  liq- 
uors, as  well  as  of  other  commodities,  the 
sale  Is  complete  at  the  place  where  delivery  Is 
made  to  the  carrier.  Those  cases  (e.  g.,  Dunn 
V.  State,  82  Ga.  27,  8  S.  B.  806,  3  L.  R.  A.  199; 
Southern  Express  Ck).  v.  State,  107  Ga.  670, 
33  S.  E.  637,  46  L.  R.  A.  417,  73  Am.  St  Rep. 
146,  and  cases  cited  therein)  all  proceed  upon 
the  theory  that  the  common  carrier  is  the 
agent  of  the  consignee  to  receive  for  him  the 
goods  and  transport  them,  and  therefore  de- 
livery to  the  carrier  is  delivery  to  the  con- 
signee.   Watkins  v.  Paine,  57  Ga.  50. 

If  the  sale  be  lawful  at  the  place  where 
the  goods  are  tendered  to  the  carrier,  it  can- 
aot  refuse  them.  It  Is  a  public  agent  for 
rach  purposes.    But  the  carrier  is  not  a  pub- 


lic agent  for  unlawful  purposes.  If  It  ao- 
cepts  for  transportation  liquor  consigned 
from  a  dealer  to  a  minor,  it  carries  it, 
not  as  the  minor's  property,  for  the  law  will 
not  let  the  title  pass,  but  as  the  dealer's. 
Burnett  v.  State,  92  Ga.  474,  17  S.  E.  858; 
So.  Ex.  Co.  V.  State,  107  Ga.  674,  83  S.  E. 
637.  46  L.  B.  A.  417,  73  Am.  St  Rep.  14a 
The  carrier  cannot  by  contract,  express  or  im- 
plied, nor  by  virtue  of  any  public  duty,  be- 
come or  agree  to  become  the  minor's  agent 
to  accept  for  him  delivery  of  a  thing  which 
the  law  forbids  that  he  should  receive.  This 
principle  existing  in  the  law  of  agency  is 
too  universally  recognized  to  require  citation 
of  authority.  The  two  cases  just  cited  above 
make  It  plain  that  there  is  no  legal  duty  on 
the  carrier  to  receive  and  transport  the  liquor 
in  such  cases ;  that,  on  the  contrary,  the  law 
forbids  it;  and,  if  the  carrier  delivers  the 
liquor  to  the  minor,  he  and  the  dealer  are 
both  principals  In  the  crime  of  furnishing  and 
causing  to  be  furnished  liquor  to  a  minor. 
So.  Ex.  Co.  V.  State,  1  Ga.  App.  700,  58  S.  B. 
67.  Since  the  crime  of  furnishing  becomes 
complete  in  the  county  where  the  minor  ac- 
tually obtains  personal  possession  of  the 
liquor,  venue  may  be  laid  there. 

2.  That  a  defendant  who  furnishes  liquor 
to  a  minor  happens  to  be  Ignorant  of  the 
minority  Is  no  excuse.  Most  states  recog- 
nize no  exceptions  to  this  rule.  17  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  335.  Georgia  is 
somewhat  more  liberal,  and  allows  the  ac- 
cused to  show,  in  defense,  that  after  honest 
inquiry  and  the  exercise  of  due  diligence  he 
bona  fide  believed,  and  was  Justified  in  be- 
lieving, that  the  person  to  whom  the  liquor 
was  furnished  was  at  the  time  of  full  age. 
Certainly  a  dealer  who  fills  an  order  without 
inquiry  is  not  within  the  protection  of  this 
exception.  Loeb  v.  State,  75  Ga.  258;  Harkey 
V.  State,  89  Ga.  478,  15  S.  B.  552;  Burnett 
V.  State,  92  Ga.  474,  17  S.  B.  858;  Blodgett 
V.  State,  97  Ga.  351,  23  S.  B.  83a 

Judgment  affirmed. 


(1  Ga.  App.  582) 
WRIGHT  T.  FLOYD  COUNTT.     (Noa.  219^ 

252.) 
(Court  of  Appeals  of  Georgia.    April  11,  1907.) 

1.  Counties— Opficebs  and  Agents— Powers 
—Implied  Powers. 

Where,  by  statute,  jurisdiction  over  a  sub- 
ject-matter is  conferred  upon  county  authori- 
ties, and  therein  the  power  to  do  certain  things 
is  expressed,  the  further  power  to  contract  in 
regard  to  that  subject-matter  is  to  be  implied; 
and  a  part  of  this  implicit  power  is  the  author- 
ity to  use  discretion  as  to  the  details  of  such 
contracts,  subject  only  to  the  limitations  imi>o»- 
ed  by  the  statutes  or  public  policy  of  the  state. 

2.  Bridges— Establishment  by  Public  Au- 
thorities. 

There  is  nothing  in  the  statutes  or  public 
policy  of  this  state  which  prohibits  the  proper 
county  authorities  from  making  a  contract  with 
the  owner  of  a  mill  site,  near  which  a  public 
highway,  including  a  bridge,  is  to  be  erected, 
whereby  the  mill  owner  deeds  to  the  countv  the 
right  of  way  for  the  highway  and  contributes 
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to  the  erection  of  the  bridge  on  condition  that 
^e  shall  have  the  rij^ht  to  join  his  milldam  to 
the  piers  of  the  bridge  and  use  them  as  bulk* 
heads,  unless  such  an  arrangement  would  mani- 
festly endanger  the  safety  or  convenience  of  the 
publia 

8.  Samk. 

The  jurisdiction  of  determining  whether 
such  an  arrangement  will  be  detrimental  to  the 
good  of  the  Rublic,  or  of  the  county  in  its  coi^ 
porate  capacity,  is  primarily  vested  in  the 
county  authorities  having  in  charge  the  subject- 
matter  of  roads  and  bridges. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  County; 
Hamilton,  Judge. 

Action  by  Floyd  county  against  one  Wright. 
Judgment  for  plaintiff,  and  defendant  brings 
error,  and  plaintiff  files  a  cross-bill.  Af- 
firmed on  main  bill,  and  cross-bill  dismissed« 

Seaborn  &  Barry  Wright  and  W.  M.  Henry, 
for  plaintiff  in  error.  Junius  F.  HiUyer,  for 
defendant  in  error. 

POWELL,  J.  On  May  16,  1905,  by  a  writ- 
ten contract  made  between  Wright  and  Floyd 
county,  through  its  county  commissioners, 
and  reciting  that  said  Wright  is  the  owner  of 
the  lands  on  both  sides  of  the  Armuchee 
creek  at  the  old  Jones  mill  in  said  county,  in- 
cluding the  mill  and  water  rights,  and  the 
county  is  the  owner  of  a  bridge  across  the 
creek,  at  or  near  said  mill,  on  the  Dalton  pub- 
lic road;  that,  it  being  necessary  to  repair 
said  bridge  by  substituting  two  stone  or  con- 
crete piers  for  the  wooden  bents  now  in  use, 
one  pier  to  be  located  at  the  north  end  and 
the  other  at  the  south  end  of  said  bridge,  and 
Wright  desiring  to  build  his  milldam  and 
race  anew  at  or  near  said  bridge  and  to  use 
laid  bridge  for  bulkheads  or  stays  for  the 
same— it  was  agreed  that  Wright,  At  his  ex- 
pense^ would  build  one  of  the  piers,  and  the 
county,  at  its  expense,  the  other,  and  that 
Wright  should  also  build,  at  his  expense, 
any  additional  concrete  or  stone  pier  or 
work  which  might  in  the  discretion  of  either 
party  be  required  to  properly  adjust  the  con- 
templated dam  and  race  to  the  piers  and  to 
their  use  as  safe  and  permanent  supports  to 
the  bridge;  all  the  work  to  be  done  accord- 
ing to  the  county's  plans  and  specifications 
and  subject  to  its  approval.  As  a  further 
consideration  it  is  recited  that  the  said 
Wright  ''hereby  sells  and  forever  quitclaims 
to  [the  county]  the  right  to  keep  and  main- 
tain said  bridge  where  now  located,  and  to 
rebuild  or  replace  the  same  as  often  as  may 
be  necefNuiry  in  the  future ;  also  the  right  of 
way  for  a  public  road  30  feet  wide  on  both 
sides  of  said  creek,  and  along  the  line  of  the 
road  leading  through  bis  land  to  and  from 
said  bridge.**  On  the  county's  part,  the  con- 
tract states  tliat  It  ''agrees  to  allow  Wright 
the  privilege  to  construct  his  milldam  at  or 
near  said  bridge,  and  to  make  use  of  the  piers 
before  mentioned,  as  bulkheads  or  stays  to 
his  dam,  the  work  to  be  done,  as  before  stat- 
ed, under  the  direction  and  subject  to  the  ap- 


proval of  the  county  authorities,'*  and  that 
"this  instrument  shall  operate  as  a  deed  of 
conveyance  as  far  as  applicable."  With  the 
consent  of  Wright,  and  at  his  instance,  the 
county,  after  building  the  pier  which  they 
were  to  build,  also  constructed  the  one  which 
Wright  was  to  erect.  The  cost  of  building 
the  second  pier  was  $517.10;  and  for  this 
sum  the  county  brought  suit  against  Wright. 
The  latter  defended  the  suit  on  the  ground 
that  the  county  did  not  have  the  power  to 
convey,  or  to  grant  to  him  the  right  to  use, 
the  portion  of  the  bridge  or  public  highway 
for  the  purpose  set  out  in  the  contract,  and 
that,  therefore,  there  was  no  consideration  for 
the  agreement  on  his  part  to  pay  for  building 
a  portion  ot  the  work ;  It  being  necessary  for 
the  county  to  do  the  same  in  order  to  build 
the  bridge.  The  court  awarded  judgment  in 
favor  of  the  county,  and  Wright  excepts. 

1.  The  whole  case  turns  upon  the  one  ques- 
tion as  to  whether  the  agreement  between  the 
parties  is  within  the  contractual  capacity  of 
the  county  commissioners.  Wright  is  per- 
fectly willing  to  pay  the  amount  sued  for  If 
the  county  can  grant  him  the  benefits  con- 
templated in  the  contract,  and  is  unwilling  to 
pay  it  unless  he  can  get  them.  In  fact,  we 
gather  from  the  argument  that  the  suit  has 
been  brought  and  maintained  for  the  purpose 
of  settling  this  legal  question  before  further 
money  is  spent  by  Wright  in  pursuance  of 
the  contemplated  work  necessary  to  the  com- 
pletion of  the  dam.  The  county,  in  the  brief 
of  its  able  counsel,  thus  presents  Its  conten- 
tions: "That  the  board  of  commissioners 
bad  jurisdiction  of  the  subject-matter  of  the 
contract;  that  its  discretion  was  practically 
unlimited;  that  such  a  broad  discretion  in- 
cludes the  right  to  agree  upon  price,  when  to 
be  paid,  how  and  with  what  to  be  paid, 
whether  with  draft  on  the  treasurer  or  by 
transfer  of  property,  or,  as  in  this  case,  by 
the  granting  of  a  special  license ;  that  there 
is  no  prohibition  against  the  board  granting 
licenses  on  public  easements,  but  that  It  is 
consistent  with  the  broad  discretion  granted 
them,  and  agrees  with  the  rights  of  individ- 
uals, as  well  as  the  rights  of  the  public,  and 
is  in  accord  with  the  spirit  of  the  law,  as 
well  as  the  rulings  of  our  courts;  that  this 
right  applies  Incontestlbly  when  the  grant  of 
a  license  Is  to  the  owner  of  the  fee ;  further, 
that  the  record  discloses  that  the  conveyance 
of  the  right  and  easement  specified  In  the 
contract,  from  the  plaintiff  in  error  to  the  de- 
fendant in  error,  was  necessary  to  secure 
the  public  right  thereto,  and  that  this  fact 
gives  to  the  transaction  a  different  character 
from  that  insisted  on  by  the  plaintiff  in  er- 
ror.** On  the  other  hand,  the  distinguished 
ex- judge  of  the  superior  courts  who  appeared 
for  Mr.  Wright  asserts  the  propositions  that 
county  authorities  have  no  contractual  pow- 
ers, except  such  as  are  expressly  conferred 
by  law;  that  their  powers  are  enumerated, 
and  are  limited  by  the  enumeration:    that 
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nowhere  has  any  law,  either  general  or  spe- 
cial, ever  given  the  board  of  county  commis- 
sioners of  Floyd  county  any  power  to  make 
such  a  contract  as  that  sued  on ;  that  the  re- 
sult of  the  contract  is  to  create  a  relation  In 
the  nature  of  a  partnership  between  the  pub- 
lic and  a  private  individual,  and  to  grant  to 
the  latter,  for  purely  private  purposes,  a  use 
and  an  easement  in  a  public  bridge  such  as  is 
not  enjoyed  by  other  individuals;  that  the 
use  and  easement  would,  by  operation  of  un- 
iversally known  natural  laws,  inevitably  and 
constantly  tend  to  Injure  and  destroy  the 
bridge  and  to  impair  its  usefulness  for  public 
travel,  and  thereby  to  create  a  public  nui- 
sance. 

By  the  state  CJonstitution  (article  11,  8 
1,  par.  1 ;  Civ.  Code  1895,  §  5924)  "each  coun- 
ty shall  be  a  body  corporate,  with  such  pow- 
ers and  limitations  as  may  be  prescribed  by 
law";  and  by  article  6,  S  19,  par.  1  (Civ.  Code 
1895,  $  5879),  'the  General  Assembly  shall 
have  power  to  provide  for  the  creation  of  coun- 
ty commissioners  In  such  counties  as  may  re- 
quire them,  and  to  define  their  duties."  The 
Constitution  of  1808  contained  a  similar  pro- 
vision as  to  county  commissioners.  It  has 
been  held,  under  these  sections,  that  neither 
counties  nor  county  commissioners  possess 
any  powers  unless  expressly  conferred  by, 
or  fairly  to  be  Implied  from,  such  statutes 
as  may  be  passed  In  relation  thereto.  Albany 
Bottling  Co.  V.  Watson,  103  Ga.  503,  30  S. 
E.  270.  It  is  therefore  necessary  to  consider 
what  statutes  have  been  passed  upon  this 
subject.  By  act  of  December  13,  1871  (Laws 
Ga.  1871-72,  p.  225),  the  board  of  county 
commissioners  of  Floyd  county  was  estab- 
lished. By  the  fourth  section  (page  226)  of 
this  act  it  is  provided:  "That  said  board 
shall  have  exclusive  Jurisdiction,  when  sitting 
for  county  purposes,  over  the  following  sub- 
ject-matters: In  governing  and  controlling 
all  property  of  the  county,  as  they  may  deem 
expedient,  according  to  law;  •  •  •  In 
establishing,  altering,  and  abolishing  all 
roads,  bridges,  and  ferries,  In  conformity  to 
law."  The  fifth  section  of  the  same  act  con- 
fers upon  them  all  the  powers  possessed  by 
the  Justices  of  the  Inferior  court  prior  to  the 
adoption  of  the  Constitution  of  1808,  so  far 
as  related  to  county  matters;  and  this,  by 
reference,  gave  them  the  Jurisdiction  "to 
appoint  the  places  for  the  erection  of  public 
bridges,  county  ferries,  turnpikes,  and  cause- 
ways, and  to  make  suitable  provision  for 
their  erection  and  repairs,  by  letting  them 
out  to  the  lowest  bidder,  hiring  hands,  or 
in  any  other  way  that  may  be  for  the  pub- 
lic good  and  agreeable  to  law"  (Code  1868, 
§  710;  and  see  Pol.  Ck)de  1895,  8  602);  also 
*to  sit  at  any  time  as  a  court  for  county 
purposes  and  for  the  exercise  of  any  power 
they  possess  as  a  quasi  corporation  contra- 
distinguished from  their  power  as  a  court"; 
and  also  "to  exercise  such  other  powers  as 
are  granted  by  law  or  are  indispensable  to 


their  Jurisdiction"  (CJode  1868.  S  347;  and 
see  Pol.  Ode  1895,  S  4240).  At  the  time 
this  contract  was  made  the  alternative  road 
law  was  in  effect  in  Floyd  county,  and  there- 
fore section  576,  subds.  3,  4,  of  the  Political 
Code  of  1895,  may  be  applicable,  as  follows: 
"They  [referring  to  the  county  commission- 
ers] may  have  said  roads  worked,  improved, 
or  repaired,  by  contracting  for  the  same  in 
such  manner  as  they  may  deem  fit,  with 
private  parties  or  corporations;  provided, 
that  if  the  work  is  done  by  contract,  the 
contractors  shall  be  required  to  employ  the 
chain-gang,  if  established,  and  the  labor  of 
those  who  do  not  pay  the  commutation  tax, 
and  to  pay-  for  the  same.  They  may  employ 
or  combine  any  or  all  of  said  three  above- 
mentioned  methods,  or  may  use  any  other 
method  or  system  that  may  be  desired  for 
accomplishing  the  work  necessary  to  put  and 
keep  the  public  roads  in  good  condition."  It 
should  be  remembered,  in  this  connection, 
that  by  Pol.  Code  1895,  (  5,  the  word  "road" 
wherever  it  appears  in  a  statute^  includes  all 
bridges  thereon,  unless  the  context  requires  a 
different  construction. 

These  statutes  manifestly  purport,  to  confer 
upon  the  county  commissioners  a  Jurisdiction, 
coupled  with  some  considerable  degree  of 
discretion,  over  all  road  matters,  including 
bridges,  and  the  erection  and  maintenance 
thereof.  Dillon  on  Municipal  Corporations 
(section  445),  taking  up  the  contractual  pow- 
ers of  counties,  cities,  towns,  etc.,  in  regard 
to  those  matters  over  which  they  are  given 
Jurlsdlctioh  by  statute,  asserts:  "Public  cor- 
porations may  by  their  officers  and  properly 
authorized  agents  make  contracts  the  same 
as  individuals  and  other  corporations,  in 
matters  that  necessarily  appertain  to  the  cor- 
poration. Being  artificial  i)ersons,  they  can- 
not contract  in  any  other  way."  And,  fur- 
ther (section  447):  "The  authority  to  enter 
into  contracts  necessary  and  proper  to  carry 
Into  effect  their  powers  and  discharge  their 
duties  is  impliedly  given  to  every  such  cor- 
poration." Tledeman  on  Municipal  Corpora- 
tions, S  163,  speaking  on  the  same  subject, 
says  they  "may,  unless  restricted  by  charter 
or  state  statute,  enter  into  any  contract 
which  may  be  necessary  to  the  execution  of 
the  powers  and  functions  conferred.  •  ♦  ♦ 
The  general  power  to  contract  in  furtherance 
of  corporate  purposes  is  inherent  in  all  class- 
es of  corporations,  both  public  and  private. 
•  •  •  Municipal  corporations  have  all  the 
powers  of  ordinary  persons  in  regard  to  the 
contracts  they  are  authorized  to  make,  ex- 
cept when  specially  restricted."  We  will  not 
be  unmindful,  in  this  connection,  that  coun- 
ties, although  they  are  corporations,  are  not 
for  many  purposes  to  be  considered  as  stand- 
ing upon  the  same  footing  with  ordinary 
municipal  corporations,  such  as  cities  and 
towns  (Millwood  V.  DeKalb  County,  106  Ga. 
743,  32  S.  B.  577,  and  cases  cited),  yet  we 
believe  that  the  measure  of  their  contractual 
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capacity.  In  relation  to  any  subject-matter 
expressly  conferred  by  statute,  is  not  dif- 
ferent from  that  of  other  public  corporations. 
The  fact  that  counties,  which  have  had 
corporate  entity  thrust  upon  them  by  com- 
pulsory enactment,  are  not  held  to  the  same 
degree  of  liability  for  n^lectlng  to  perform 
their  corporate  duties  as  are  those  public 
corporations  which  have  in  a  sense  sought 
charters,  with  concurrent  privileges  and  re- 
sponsibilities, does  not  abridge  the  power 
of  the  former  to  execute,  through  contract  or 
otherwise,  the  powers  actually  conferred,  in 
as  full  and  ample  a  manner  as  might  the 
latter  class  of  corporations  undet  similar  cir- 
cumstances. We  conclude,  therefore,  that 
the  statements  quoted  above  from  the  emi- 
nei^  text-writers  may  be  relied  upon  as  cor- 
rectly declaring  the  contractual  powers  of 
counties  in  this  state. 

In  Justices  v.  Plank  Road  Go.,  9  Ga.  485, 
our  Supreme  Ck)urt,  speaking  of  the  inferior 
court,  which  at  that  time  was  exercishig  the 
powers  of  the  present  county  commissioners, 
said:  ''They  are  the  agents  of  the  county 
for  many  purposes.  They  are  authorized  by 
law  to  lay  out  and  open  roads.  ♦  ♦  • 
They  are  the  supervisors  and  managers  of 
the  property  of  the  county — ^its  courthouse, 
JaiU  and  public  bridges,  for  example.  They 
impose  the  county  taxes,  etc.  These  powers 
characterize  them  as  agents;  and  for  the 
purpose  of  their  agency  they  are  collectively 
a  corporation  with  limited  powers.  The  right 
to  sue,  etc,  is  incidental  to  their  agency." 
In  Justices  v.  Smith,  13  Ga.  604,  it  is  said : 
*^he  justices  of  the  inferior  court  are  the 
agents^and  trustees  for  the  control  and  man- 
agement of  various  public  interests  in  the 
county  of  which  they  are  officers.  Among 
these  are  the  funds  for  the  education  of  the 
poor.  For  the  purposes  of  this  agency,  as 
this  court  has  held  in  the  case  of  Justices  v. 
Plank  Road  Company,  they  are  collectively, 
a  corporation  with  limited  powers.  As  such, 
it  would  seem  a  fair  and  legitimate  infer- 
ence that  in  managing  these  funds,  which 
they  are  required  by  law  to  receive  and  dis- 
burse by  their  agents,  they  have  authority 
to  require  a  bond  from  any  one,  as  a  condi- 
tion on  which  they  intrust  him,  as  their 
agent,  with  the  management  and  disburse- 
ment of  the  fund;  and  also  that  as  such 
agent,  in  their  quasi  corporate  character, 
they  have  the  right  to  bring  suit  upon  such 
bond,  in  case  of  breach  thereof."  These 
early  cases  give  recognition  to  the  implied 
contractual  power  of  the  county  authorities 
as  to  matters  within  their  Jurisdiction.  In 
Pennington  v.  Gammon,  67  Ga.  456,  the  doc- 
trine of  implied  powers  is  given  even  more 
explicit  recognition.  In  that  case  the  court 
held:  ''Any  county  may  organize  a  chain 
gang,  to  be  composed  of  convicts,  who  may 
be  employed  in  working  on  the  roads,  streets, 
or  other  public  works.  The  power  to  make 
provision  for  th^lr  safe-keeping  and  for  their 


constant  and  diligent  employment  was  vested 
originally  in  the  ordinaries,  and  is  now  vest- 
ed, in  some  counties.  In  county  commissioners. 
Such  powers  include  the  right  to  use  those 
means  and  incur  those  expenses  which  may 
be  reasonably  necessary  for  their  executioii, 
not  exceeding  the  constitutional  limit  Hence 
county  commissioners  may  incur  a  debt 
♦  ♦  ♦  for  the  purcliase  of  necessary  tools 
or  implements,  not  exceeding  the  limit  set 
by  the  Constitution."  In  the  opinion  in  that 
case  the  following  language  appears:  "It  is 
not  contended  that  the  amount  to  be  borrow- 
ed exceeds  the  constitutional  limit  But  it 
is  insisted  that  $1,500  of  this  money  is  to  be 
used  in  the  purchase  of  a  rock  crusher  and 
engine,  and  that  no  law  has  been  passed  au- 
thorizing such  an  increase  of  debt  and  that 
no  election  has  been  held  for  that  purpose. 
It  is  true  that  no  law  has  been  passed  au- 
thorizing the  commissioners  to  purchase  the 
specific  articles  named;  but  there  is  a  law 
authorizing  the  employment  of  the  chain 
gang  on  the  public  roads,  and  the  right  to 
provide  the  necessary  implements  with  which 
to  do  the  work  must  of  necessity  follow. 
There  is  no  law  authorizing  the  purchase  of 
spades,  shovels,  hoes,  a^es,  or  anything  else 
needed,  yet  it  would  hardly  be  insisted  that 
the  right  to  purchase  them  did  not  exist 
And  if  the  commissioners  should  consider 
that  the  best  and  most  economical  method  of 
working  the  public  roads  was  to  macadamize 
them,  no  legal  reason  has  been  given  to  us 
why  they  might  not  purchase  sucl^  imple- 
ments as  would  be  needed  and  employ  the 
chain  gang  in  that  way.  We  cannot  see 
that  the  cost  of  the  article  to  be  purchased 
can  afCect  the  right  to  buy,  so  long  as  it  does 
not  exceed  the  limit  of  the  amount  they  may 
liave  the  power  to  levy,  or  the  amount  they 
are  authorized  to  borrow  to  supply  deficien- 
cies in  the  revenues;  and  in  this  limitation 
lies  the  protection  to  the  taxpayer."  In 
Carruth  v.  Wagener,  114  Ga.  740,  40  S.  B. 
700,  it  was  held  that,  under  the  legislative 
grant  of  authority  to  build  a  courthouse,  the 
county  commissioners  might  let  a  contract  for 
the  erection  of  the  foundations  only,  "re- 
gardless of  whether  the  county  has  or  has 
not  made  a  complete  contract  for  the  erec- 
tion of  the  entire  structure."  Thus,  step  by 
step,  we  trace  in  our  decisions  recognition 
of  the  doctrine  that,  where  the  power  is  giv- 
en to  the  county  authorities  to  effect  a  given 
end,  the  power  to  contract  for  the  means 
whereby  the  end  is  to  be  effected  is  implicit 
and  also  that  the  details  of  such  contracts, 
except  so  far  as  the  law  or  public  policy 
prescribes  or  prohibits  some  particular  form, 
are  left  to  their  discretion.  Therefore  the  . 
county  commissioners  of  Floyd  county,  being 
vested  by  statute  with  the  Jurisdiction  of 
building  and  repairing  bridges,  and  therefore 
with  the  implicit  power  to  build  them  and 
repair  them  in  such  manner  and  under  such 
form  of  contract  as  their  discretion  might 
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might  be  presented;  but  as  we  construe  It 
merely  to  give  Wright  the  privilege  to  Join 
his  dam  to  the  piers  so  long  as  the  bridge  is 
maintained,  no  such  proposition  is  before  us. 

We  cannot,  in  light  of  the  record,  hold  that 
the  contract  is  contrary  to  public  policy,  for 
that  the  erection  of  the  dam  would  tend  to 
Injure, and  impair  the  uflefulness  and  safety 
of  the  bridge  for  public  travel,  because  evi- 
dence was  submitted  on  this  issue,  and  the 
trial  court  found  to  the  contrary.  While  we 
do  not  think  that  public  policy  would  allow 
the  county  authorities  to  barter  away  the 
safety  of  the  highway,  still,  in  the  nature  of 
things,  much  must  be  left  to  the  discretion 
of  the  local  authorities  in  determining  what 
will  or  what  will  not  be  safe.  We  hardly 
think  that  the  mere  fact  that  the  public  con- 
venience might  be  slightly  discommoded  in 
times  of  freshets  and  unduly  high  water 
would  be  sufficient  ground  for  declaring  the 
contract  void.  The  Inconvenience  must  be  sub- 
stantial. Nor  Is  the  fact  that  the  dam  ipay 
cause  it  to  be  more  expensive  to  maintain 
the  bridge  a  reason  for  declaring  the  contract 
invalid.  This  feature  relates  to  interest  of 
the  county  in  the  bridge,  as  distinguished 
from  that  of  the  public;  and  as  to  such  in- 
terest the  county  commissioners  have  the 
power  to  contract.  This  distinction  is  brought 
out  in  the  case  of  Justices  v.  Plank  Road  Co., 
9  Ga.  486,  as  follows:  "The  easement  in  a 
public  road  is  a  property,  in  equity,  belonging 
to  the  county  at  whose  expense  it  is  con- 
structed. It  is  subject  to  use  by  the  public  at 
large;  hence,  as  I  before  have  said,  it  ap- 
pertains to  the  public.  Yet  this  is  not  in- 
consistent with  the  idea  of  an  equitable  in- 
terest or  property  In  the  county.  The  public 
use  may  be  considered  as  a  limitation  upon 
the  property.  The  interest  which  a  county 
has  in  a  public  highway  springs  equitably 
out  of  the  fact  that  that  county,  and  not  the 
whole  public,  have  paid  the  costs  of  construc- 
tion. The  right  to  lay  out  and  open  the  road 
is  derived  from  the  Inferior  court,  acting  un- 
der the  Legislature.  The  easement  is  a  legis- 
lative grant  The  people  of  the  county  make 
the  grant  available  by  the  outlay  which  is  nec- 
essary to  open  the  road;  and,  so  long  as  the 
grant  is  unrevoked,  the  road— that  is,  the  ease- 
ment— is  an  interest  or  property  in  the  county. 
The  inferior  courts  are  the  depositories  of 
this  property,  as  well  as  any  other.  It  Is 
their  duty  to  protect  it,  as  much  so  as  to  pro- 
tect the  courthouse,  and,  if  it  is  violated, 
they  have  the  right,  as  the  agents  or  trustees 
of  the  county,  to  go  into  a  court  of  equity  for 
redress." 

On  this  particular  phase  of  the  question 
the  case  of  Hanbury  v.  Woodward  Lumber 
Co.,  98  Ga.  60,  26  S.  B.  477,  is  squarely  in 
point  Certain  citizens  residing  in  West  End, 
Atlanta,  attempted  to  enjoin  the  Woodward 
Lumber  Company  from  laying,  with  the  per- 
mission of  the  municipal  authorities,  a  pri- 
vate railway  track  across  a  public  street  in 


which  the  lumber  company  owned  the  fee: 
the  contention  being  made  that  the  track  and 
the  moving  of  cars  thereon  rendered  the  pub- 
lic use  of  the  highway  Inconvenient  and  un- 
safe. The  Supreme  Court  said:  •'To  what 
extent  the  owner  of  the  fee  may  appropriate 
to  his  own  use  those  other  Incidental  rights 
not  conflicting  with  the  public  use  is  nec^ 
essarlly  a  matter  resting  primarily  with  the 
city  authorities,  and  is  referable  to  the  broad 
discretionary  ix)wers  conferred  upon  them  in 
the  conduct  and  management  of  the  public 
ways.  He  may  be  permitted  to  lay  gas  and 
water  pipes  or  drains  under  the  roadway,  and 
do  many  other  acts  for  his  own  advantage, 
provided  the  use  of  the  public  is  not  impair- 
ed. Whether  or  not  such  uses  could  be  ea- 
Joyed  without  prejudice  to  the  public  right  Is, 
as  we  have  said,  primarily  a  matter  for  the 
consideration  of  the  .city  authorities,  and,  if 
they  conceive  that  the  proposed  right  of  the 
abutting  lot  owner  may  be  safely  exercised 
without  exposing  to  inconvenience  or  Jeop- 
ardy the  easement  of  the  public,  an  injunction 
against  the  exercise  of  such  right,  at  the  suit 
of  private  citizens  not  owners  of  property 
abutting  upon  the  portion  of  the  street  sought 
to  be  devoted  to  the  particular  private  use, 
will  not  be  granted.  In  respect  to  this  mat- 
ter the  authorities  represent  the  public,  and 
their  consent  is  a  sufficient  warrant  for  up- 
holding the  Judgment  that  the  entry  of  the 
owner  of  the  fee  was  not  per  se  wrongfuL 
In  the  present  case  the  parties  sought  to  be 
enjoined  were,  the  one  a  railroad  company, 
the  other  a  mAiufacturing  company.  They 
owned  lots  opposite  each  other  and  abutting 
on  the  street  in  question.  The  latter  desired 
the  construction  of  a  spur  track,  so  as  to 
connect  the  two  lots  and  thus  give  it  connec- 
tion with  the  other  company's  railroad.  They 
each  agreed  to  this,  and  the  municipal  au- 
thorities consented,  by  resolution  declaring 
that  the  public  would  suflfer  no  inconvenience 
from  the  construction  of  the  proposed  track. 
We  think,  inasmuch  as  the  city  authorities 
held  only  an  easement  to  the  extent  of  a 
right  of  way,  that  there  was  no  abuse  by  them 
of  their  discretion  in  allowing  the  owners  of 
the  fee  the  uses  of  the  street  for  the  purposes 
above  mentioned.  It  was  a  valuable  right  to 
the  owner  of  the  lot.  Proper  precautions 
were  taken  to  protect  the  interests  of  the 
public,  and  there  is  no  reason  why  he  should 
have  been  deprived  of  that  right  Of  course, 
we  cannot  undertake  to  say  that  the  proposed 
track  may  not  hereafter,  either .  because  of 
the  manner  of  its  construction  or  the  manner 
of  its  use,  become  a  nuisance  and  subject  to 
abatement  as  such.  An  increase  in  population 
or  travel  may  bring  about  such  a  result  But 
under  the  present  record  we  bold  that  in 
favor  of  the  owner  of  the  fee  in  the  street 
the  city  authorities  had  the  power  to  au- 
thorize a  Joint  enjoyment  of  the  property, 
and  that  their  discretion  was  not  abused 
when  it  was  determined  that  the  proposed 
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use  by  the  owner  of  the  fee  was  not  Incon- 
sistent with  the  exercise  by  the  public  of  its 
dominant  right  of  way." 

We  have  been  led  into  this  lengthy  discus- 
sion of  this  case,  not  only  by  the  able  and 
earnest  arguments  which  were  presented  pro 
and  con,  but  also  on  account  of  the  public 
character  of  the  interesting  questions  involv- 
ed ;  and,  after  considering  the  matter  in  its 
various  phases,  we  hold  that  the  contract  is 
legal,  and  that  the  judgment  rendered  is  cor- 
rect 

Judgment,  on  the  main  bill  of  exceptions, 
affirmed;   cross-bill  dismissed. 


(I  Oa.  App.  911) 
MUTUAL  LIFE  INS.  CX).  v.  STBGALL, 
(No.  13a) 
(Court  of  Appeals  of  Georgia.    April  20,  1907.) 

L  INSURAITCE— TKBM  AND  DUSATION  OT  RiSK 
— LiFK  POUOT. 

A  petition  broa^ht  to  recover  on  a  policy 
of  life  insurance,  which  shows,  on  its  face  and 
by  its  exhibits,  that  the  policy  was  issued  and 
bore  date  August  30,  1901,  that  the  first  premi- 
um was  paid,  that  the  condition  of  liability  to 
pay  the  amount  named  in  the  policy  was  that 
annual  premiums  of  a  named  amount  should  be 
paid  in  advance  on  August  30th  in  each  year 
thereafter,  that  the  insured  did  not  accept  the 
policy  nor  pay  the  first  premium  thereon  until 
November  19,  190^  that  no  premium  was  there- 
after paid,  and  that  the  insured  died  October  29, 
1906,  as  against  a  general  demurrer  on  that 
ground,  sets  out  no  cause  of  action. 

2.  Sams. 

The  contention  that,  under  a  policy  such 
as  above  described,  payment  of  the  first  premi- 
um and  acceptance  of  Ihe  policy  November  19, 
190^  had  the  effect  of  continuing  the  policy  in 
force  for  one  year  from  that  date,  is  unsound 
as  a  matter  of  law. 

3.  Same. 

A  stipulation  in  a  written  application  for 
a  policy  of  life  insurance  to  the  effect  that  the 
contract  to  be  issued  thereunder  shall  not  take 
effect  until  the  first  premium  is  paid  is  one  for 
the  benefit  of  the  insurer ;  and  when  in  response 
to  such  application  the  insurer  accepts  the  same, 
and  in  due  course  issues  a  policy  of  which  such 
application  becomes  a  part,  with  conditions  as 
above  set  out,  and  the  insured  afterwards  accepts 
the  policy  and  pays  the  first  premium  thereon, 
be  must,  in  order  to  keep  the  policy  in  force, 
comply  with  its  terms  as  to  future  payments  of 
premiums. 
(Syllabus  by  the  Court.) 

Brror  from  City  Ck>urt  of  Bainbridge; 
Harrell,  Judga 

Action  by  Mrs.  Claude  Stegall  against  Mu- 
tual Life  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

James  H.  Gilbert  and  Pottle  &  Glessn^, 
for  plaintiff  hi  error.  A.  E.  Thornton  and 
Russell  &  Hawes,  for  defendant  in  error. 

LITTLBJOHN,  ^J.  The  issues  submit- 
ted for  our  consideration  were  raised  by 
the  refusal  of  the  trial  judge  to  sustain  cer- 
tain demurrers  filed  by  the  Mutual  Life  In- 
surance Company  to  a  petition  which  Mrs. 
Claude  Stegall  filed  in  the  city  court  of  Bain- 
bridge^ seeking  a  recovery,  in  the  aggregate 


of  $5,000,  on  two  policies  of  life  insurance 
which  the  insurance  company  had  thereto- 
fore issued  on  the  life  of  her  deceased  hus- 
band, M.  J.  C.  Stegall,  and  in  each  of  which 
she  was  named  as  the  sole  beneficiary.  There 
was  a  general  demurrer  that  no  cause  of  action 
was  set  out,  and  there  were  special  demur- 
rers to  the  alleged  infirmities  in  particular 
paragraphs  of  the  petition.  As,  however,  we 
dispose  of  the  case  made  by  the  petition  on 
its  merits,  under  the  general  demurrer,  ad- 
versely to  the  contention  of  the  plaintiff  in 
the  court  below,  it  is  not  necessary  that  the 
grounds  of  ^special  demurrer  shall  be  con- 
sidered or  passed  on.  .  So  far  as  It  is  nec- 
essary to  determine  the  legal  questions  in- 
volved, ttie  case  made  by  the  petition  will 
appear  in  the  following  statement,  which  is 
compiled  from  the  petition  and  the  exhibits 
which  were  made  a  part  thereof :  On  August 
1,  1904,  Martin  J.  Crawford  Stegall  made  ap- 
plication to  the  Mutual  Life  Insurance  Com- 
pany of  New  York  for  the  Issuance  of  two 
policies  on  his  life,  one  for  $3,0(30  and  the 
other  for  $2,000,  containing,  among  other 
things,  the  clause:  "Which  [contract]  I  here- 
by agree  to  and  accept,  and  which  shall  not 
take  effect  until  the  first  premium  shall  have 
been  paid  during  my  continuance  in  good 
health  and  the  policy  shall  have  been  signed 
by  the  secretary  of  titie  company  and  issued." 
On  this  application  the  policies  were  issued, 
duly  executed,  and  bore  date  August  30, 
1904.  The  body  of  each  of  the  policies  con- 
tains a  promise  to  pay  the  plaintiff  below,  if 
living,  etc.,  $3,000  under  one  of  said  policies, 
$2,000  und«r  the  other,  upon  acceptance  of 
satisfactory  proofs  of  the  death  of  Martin 
J.  Crawford  Stegall  "during  the  continuance 
of  this  policy,  upon  the  following  condition, 
and  subject  to  the  provisions,  requirements, 
and  benefits  stated  on  the  back  of  this  policy, 
whi9h  are  hereby  referred  to  and  made  a 
part  hereof:  The  annual  premium  [stating 
the  amount]  shall  be  paid  in  advance  on  the 
delivery  of  this  policy,  and  thereafter  to  the 
company  at  its  head  office  in  the  city  of  New 
York  on  the  30th  day  of  August  in  every 
year  during  the  continuance  of  this  contract 
The  receipt  of  the  first  payment  of  premium 
hereon  is  acknowledged."  Among  the  pro- 
visions on  the  back  of  each  policy  is  the  fol- 
lowing: "Notice.  No  person,  except  an  ex- 
ecutive officer  of  the  company  or  its  secretary 
at  the  head  office  in  New  York,  has  the  power 
on  behalf  of  the  company  to  make,  modify, 
or  alter  this  contract,  to  exttod  the  time  for 
paying  a  premium,  to  bind  the  company  by 
makhig  any  promise  or  by  accepting  any  rep- 
resentation or  information  not  contained  in 
the  application  for  this  contract"  Touching 
the  payment  of  premiums  on  these  policies, 
the  petition  alleges  that  "on  November  19, 
1904,  petitioner's  husband  [M.  J.  C  Stegall, 
the  insured]  paid  the  premium  on  said 
policies  to  T.  E.  Morgan,  defendant's  agent, 
who  received  said  application,  by  executing 
and  delivering  to  said  agent  his  two  proml»- 
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•ory  Dotefl,  both  dated  Noyember  19,  1904 
[for  tbe  stipulated  yearly  premiums],  said 
Martin  J.  Crawford  8tegal]  being  at  the  time 
tn  good  health,  said  nates  paying  the  pre- 
miums on  said  policies  for  one  year  from  the 
date  of  their  execution  and  delivery,"  and 
that,  ''upon  the  execution  and  delivery  of 
the  said  two  notes,  said  policies  of  insurance 
were  delivered  to  the  said  Martin  J.  Craw- 
ford Stegall,  and  from  that  date  were  effect- 
ive." The  petition  alleges,  further,  that  on. 
October  29,  1905,  "during  the  continuance  of 
said  policies,"  the  plaintiff's  husband,  Martin 
J.  Crawford  Stegall,  was  shot  and  killed. 
The  further  allegations  are  made  that  proofs 
of  death  were  duly  made  and  that  the  in- 
surance company  denied  its  liability  and  re- 
fused to  pay. 

In  support  of  the  Judgment  rendered  in  the 
court  below,  counsel  for  the  defendant  in 
error  insist,  as  a  matter  of  law,  that  notwith- 
standing the  policies  of  Insurance  bear  date 
August  30,^  1904,  and  provide  that  the  annual 
premium  to  continue  the  policies  in  force 
shall  be  paid  on  August  30th  in  each  year, 
yet,  as  the  policies  provide  that  they  shall 
not  become  effective  until  the  payment  of 
the  first  premium  and  the  delivery  of  the  pol- 
icies thereunder,  it  follows  that.  Inasmuch 
as  the  premiums  were  not  paid  on  the  poli- 
cies nor  those  writings  delivered  until  Novem- 
ber 19,  1904»  the  policies  became  ^ectlve 
on  that  day;  that  the  date  in  the  policies, 
by  consent  of  parties,  was  changed  to  the 
day  of  payment  and  delivery  of  the  policies, 
and,  the  premiums  paying  for  Insurance  by 
the  year,  such  payment  held  the  policies  in 
force  until  November  19,  1905,  and,  the  in- 
sured having  died  on  October  29,  1905,  the 
beneficiary,  by  her  petition,  shows  a  right 
of  recovery.  We  find  one  fatal  defect  in  this 
line  of  reasoning.  It  is  not  in  accord  with 
the  letter  or  the  spirit  of  the  policies..  To 
maintain  the  right  of  recovery  under  the  al- 
legations of  the  petition,  life  Insurance  must 
primarily  be  treated  as  a  subject  of  bargain 
and  sale.  As  such  it  Is  frequently  referred 
to.  Yet  it  is  not  a  chattel.  It  is  not  mer- 
chandise. Its  object  bears  no  relation  to 
ordinary  instances  of  bargain  find  sale,  where 
the  purchaser  parts  with  his  money  for  its 
equivalent  in  a  material  thing  of  intrinsic 
value  to  him;  and,  if  it  be  a  subject  of  bar- 
gain and  sale  at  all,  it  Is  only  so  In  aquall- 
fied  and  limited  sense.  For  ourselves  we 
prefer  to  treat  life  insurance  from  the  stand- 
point of  our  Civil  Code  of  1895  (section  2114), 
as  a  contract  by  which  the  Insurer,  for  a  stip- 
ulated sum,  engages  to  pay  a  certain  amount 
of  money  If  another  dies  within  the  time 
limited  by  the  policy.  As  a  contract,  all  of 
its  material  terms  and  conditions  must  be 
observed  and  complied  with,  either  to  create 
a  right  or  a  liability.  Not  only  is  It  a  con- 
tract, but,  to  be  a  valid  one,  it  must  be  In 
writing.  Civ.  Code  1895,  §§  2117,  2089.  Hence 
the  terms  and  conditions  of  it  are  fixed  and 
sasily  ascertainable.    A  policy  of  life  Insor- 


ance  (in  this  case  at  least)  Is  not  tbe  whole 
contract  The  insured  made  an  application 
In  writing  for  the  two  policies,  which  were 
issued.  That  and  the  policies  issued  con- 
stituted the  contract.  The  contract  on  which 
the  plaintiff  sues,  and  only  on  the  terms  of 
which  she,  in  any  event,  can  recover,  contains 
a  broad  stipulation  in  the  shape  of  a  notice 
that  only  an  executive  officer  or  its  secretary 
at  its  head  office  In  New  York  has  the  power 
to  modify  or  alter  the  contract,  or  to  extend 
the  time  of  paying  the  premium,  or  to  bind 
the  company  by  making  any  promises.  No  al- 
legation Is  made  that  any  change  of  the  kind 
indicated  was  had.  Consequently  the  rights 
of  the  parties  are  to  be  fixed  by  the  original 
written  contract  This  (and  both  parties  to 
the  suit  are  equally  bound  by  it)  makes  a  con- 
dition precedent  to  the  liability  to  pay  on  the 
death  of  the  insured  that  the  annual  pre- 
miums shall  be  paid  In  advance  on  delivery 
of  the  policy,  and  thereafter  on  the  30th 
day  of  August  in  every  year  during  the  con- 
tinuance of  the  contract  Certainly  the  con- 
templation of  the  parties  was  that  the  poli- 
cies for  which  the  insured  applied  should 
have  a  date  from  which  the  insurance  should 
commence.  None  was  fixed  in  the  application, 
except  that  the  company  was  asked  to  issue 
the  policies  and  the  insured  agreed  to  accept 
them  when  Issued.  The  application  was  made 
on  August  1st  Thirty  days  afterwards  the 
policies  were  Issued  in  New  York,  and  bore 
date  August  80,  1904,  and  carried  Insurance 
on  the  life  of  Stegall  from  that  date,  thus 
making  the  year  of  Insurance  end  on  August 
80,  1905.  It  is  true  that  the  insured  did  not 
receive  the  policies  until  November  19,  1904, 
and  it  is  equally  true  that  the  company  was 
not  bound,  under  the  terms  of  the  contract, 
until  he  had  paid  the  premium  and  received 
the  policies.  He  asked  for  the  Insurance  on 
August  1st  and  agreed  to  accept  the  policies 
and  pay  the  premiums  when  issued.  The 
company  accepted  his  appllcatlcm  and  fur^ 
nlshed  the  contracts  on  August  80th.  He 
did  not  then  receive  them,  but  let  them  lie 
dormant  until  November  19th.  He  then  paid 
for  them,  and  accepted  the  policies  as  they 
stood,  carrying  Insurance  back  from  August 
80th,  and  stipulating  that,  to  keep  the  policies 
in  force,  the  next  annual  premium  must  be 
paid  August  80,  1905.  He  asked  for  no 
change.  None  was  made.  He  knew  what  he 
received.  His  beneficiary  stands  to-day  on 
the  contracts  containing  these  stipulations. 
Nothing  can  be  clearer  to  our  minds  than 
that  on  failure  to  pay  the  annual  pre- 
miums provided  for  on  August  30,  1905,  the 
policies  lapsed,  and  were  not  in  force  at  the 
time  of  the  death  of  the  insured,  October 
29,  1905.  Under  our  positive  law  In  relation 
to  life  insurance,  a  policy  runs  from  midday 
of  the  date  of  the  policy,  and  the  time  must 
be  estimated  accordingly  if  a  policy  Is  limited 
to  a  specified  number  of  years.  Civ.  Code 
1895,  S  2119. 
We  were  referred  to  a  dedslon  Ui  tbe  case 
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of  Methvln  t.  Fidelity  Mutual  Life  Insur- 
ance Association  (Gal.)  58  Pac.  387,  as  an 
authority  to  sustain  the  Judgment  of  the  court 
below.  That  decision,  however,  was  not  final; 
a  rehearing  being  granted,  on  which  the 
three  Justices  who  In  department  had  ren- 
dered the  decision  Joined  with  the  other  mem- 
bers of  the  court  in  banl^  in  a  unanimous  de- 
cision which  Is  In  full  accord  with  what  we 
now  decide.  129  Cal.  251,  61  Pac.  1112.  In 
that  case  the  policy  was  dated  July  30,  18d5, 
and  called  for  quarterly  premiums  beginning 
on  that  date,  and  provided  that  It  should  not 
be  binding  until  delivered  and  the  first  pre- 
mium paid,  and  on  failure  to  pay  any  pre- 
mium when  due  the  policy  should  be  "ipso 
facto  nul  and  void."  The  policy  was  not  de- 
livered nor  the  first  premium  paid  until  Sep- 
tember 8d.  The  insured  died  after  October 
30,  1895,  without  paying  the  second  quarterly 
premlmn.  The  holding  of  the  Supreme  Court 
of  California  Is  that  the  policy  became  void 
prior  to  the  death  of  the  Insured,  since  the 
second  quarterly  premium  became  due  Octo- 
ber 30,  1895. 

The  court  erred  hi  overruling  the  general 
demurrer. 

Judgment  reversed. 

Judge  LITTLEJOHN,  of  the  Southwestern 
circuit.  Judge  ROAN,  of  the  Stone  Moun- 
tain circuit,  and  Judge  HAMMOND,  of  the 
Augusta  circuit,  were  designated  to  preside 
Instead  of  the  Judges  of  this  court,  who  were 
disqualified. 
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SONS.     (No.  801.) 
(Court  of  Appeals  of  Georgia.     May  9,  1907.) 

L  Carbieb»— Loss  of  Baooagb— A  o  t  z  o  n  — 

Declaration. 

A  declaration  against  a  railway  company, 
merely  alleging  the  delivery  of  certain  trunks 
and  their  contents  into  its  custody  and  a  fail- 
are  to  redeliver,  bat  not  alleging  that  the  trunks 
were  to  be  transported  or  carried  as  baggage  or 
otherwise,  does  not  set  ont  a  caose  of  action 
against  the  .railway  companv  as  a  carrier  of 
haulage,  bat  only  as  a  warehouseman  or  a  de- 
pository. 
2.  Same— Loss  by  Fibe. 

One  who,  having  been  a  passenger,  arrives 
with  his  baggage  at  destination,  surrenders  his 
checks,  opens  up  the  trunks  in  the  baggage  room, 
and  afterwards  leaves  the  trunks  in  the  oaggage 
room  by  permission  of  the  baggage  clerk,  upon  a 
statement  that  he  will  l>e  going  off  again  next 
day  and  will  then  recheck  them,  cannot  hold 
the  railway  company  responsible  as  a  carrier  of 
baggage,  for  the  ct^structlon  of  the  trunks  by  fire 
during  the  night. 

<a)  The  transaction.  If  not  merely  a  personal 
one  between  the  owner  of  the  trunks  and  the 
baggage  clerk,  charges  the  railway  company  with 
no  higher  responsibility  than  that  of  a  depos- 
itory. 

(b)  This  Is  so  notwithstanding  the  owner  of 
the  trunks  may  have  been  the  holder  of  a  mile- 
age book,  good  for  transportation  on  the  rail- 
way company's  trains. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  OuTlers,  f  1543.] 

OS^yllabas  by  the  Court) 
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Error  from  City  Court  of  Savannah ;  Nor- 
wood, Judge. 

Action  by  Rosenheim  ft  Sons  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
yersed. 

Osborne  &  Lawrence  and  Edmund  H.  Abra- 
hams, for  plaintiff  in  error.  Garrard  &  Mel- 
drlm,  for  defendants  in  error. 

POWELL,  J.    1.  Rosenheim  ft  Sons  sued 
the  Southern  Railway  Company  and  recovered 
a  verdict    The  plaintiffs'  declaration,  omit- 
ting merely  formal  parts.  Is  as  follows:    "(1) 
That  the  Southern  Railway  is  a  railroad  cor- 
poration, having  an  office  and  agent  for  the 
transaction  of  Its  usual  and  customary  busi- 
ness In  the  city  of  Savannah,  county  of  Chat- 
ham, and  state  of  Georgia.    (2)  That  on  the 
6th  day  of  February,  1905,  the  said  defend- 
ant then  was  and  still  is  a  common  carrier  of 
passengers  for  hire,  and  as  such  common  car- 
rier-of  passengers  for  hire  had,  on  the  7tb 
day  of  February,  1905,  Its  depot  at  Waynea- 
vllle.   In  the   state  of  North   Carolina.    (3) 
That  on  said  7th  day  of  February,  1905,  at 
Waynesville,  In  the  state  of  North  Carolina, 
In  consideration  that  the  plaintiffs  would  de- 
liver to  the  defendant  certain  goods  of  the 
plaintiffs  (more  fully  set  out  In  an  inventory 
hereunto  annexed,  marked  'Exhibit  A')  to  be 
by  the  defendant  safely  and  securely  kept 
and  redelivered  to  the  plaintiffs  on  request, 
the  said  defendant  profftsed  the  plaintiffs 
safely  and  securely  to  keep  the  said  goods 
and  to  redeliver  the  same  to  the  plaintiffs  on 
request,  and  the  plaintiffs  delivered  to  the 
defendant  and  the  defendant   received   the 
said  goods  for  the  purpose  and  on  the  terms 
aforesaid,  and  the  plaintiffs  afterwards,  and 
within  a  reasonable  time  in  that  behalf,  re- 
quested the  defendant  to  redeliver  the  same 
to  the  plaintiffs,  and  all  conditions  were  per- 
formed,  and  all   things   happened,   and   all 
times  elapsed  necessary  to  entitle  the  plain- 
tiffs to  have  the  said  goods  safely  and  secure- 
ly kept  and  redelivered  by  the  defendant  to 
the  plaintiffs  as  aforesaid;  ycft  the  defendant 
did  not  safely  and  securely  keep  the  same  and 
redeliver  the  same  to  the  plaintiffs  as  afore- 
said, whereby  the  said  goods  were  wholly 
lost  to  the  plaintiffs,  to  the  damage  of  the 
plaintiffs  in  the  sum  of  $491.02,  besides  Inter- 
est"   Wherefore   Judgment   is   prayed,   etc 
The  plaintiffs  contend  that  this  declaration 
sets  out  a  case  of  liability  against  the  defend- 
ant for  a  breach  of  its  duty  as  a  common  car- 
rier by  the  loss  of  a  passenger's  baggage^  and 
insist  that  It  is  apt  in  form  and  substance  for 
that  purpose.    The  able  and  experienced  at- 
torney who  appeared  for  the  plaintiffs  in  this 
court  also  claims  that  the  declaration  Is  sub- 
stantially In  the  form  prescribed  by  Chltty. 
We  think  it  plain  that  it  sets  out  no  such 
cause  of  action.    It  does  not  allege  that  the 
goods  were  delivered  fof  the  purpose  of  being 
carried  by  the  defendant;  and  this  Is  an  es- 
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sential  allegation  of  Chltty's  form  in  such 
actions.  Chitty  on  Pleadings,  *356.  The 
«iilt,  as  we  are  constrained  to  yiew  the  dec- 
laration, is  merely  for  a  breach  of  a  contract 
of  bailment 

2.  The  evidence  was  likewise  insufficient  to 
sustain  a  verdict  holding  defendant  liable  as 
for  the  loss  of  passenger's  baggage.  Adams 
was  a  traveling  salesman  for  Rosenheim  & 
Sons.  He  lived  at  Waynesvllle,  N.  C.  He 
arrived  there  on  the  defendant's  train,  Sun- 
day afternoon,  February  6,  1905,  and  with 
him  came  his  trunks  as  baggage.  The  next 
morning  he  surrendered  the  checks,  took 
charge  of  the  trunks,  opened  them  up  in  the 
depot,  and  sold  a  customer  a  bill  of  goods 
from  the  samples  contained  therein.  He  did 
not  take  the  trunks  away,  but  left  them  in 
the  storage  room  of  the  depot,  telling  the 
agent,  who  also  performed  the  duties  of  bag- 
gage clerk,  that  he  would  be  going  oflF  again 
next  morning  to  Addle,  or  to  some  other 
place  west,  and  that  he  would  leave  them  in 
the  storage  room  over  night  and  check  them 
the  next  morning.  The  train  next  morning 
was  due  at  9 :  15  o'clock.  That  night  the  de- 
pot was  burned,  and  the  trunks  and  their  con- 
tents were  thereby  destroyed.  Adams  had  a 
mileage  book,  good  on.  the  Southern  Railway. 
The  trunks  and  their  contents  belonged  to 
Rosenheim  &  Sons.  The  court  charged  the 
Jury  that  under  these  circumstances,  If  the 
agent  consented  to  the  trunks  remaining  In 
the  depot  overnight,  the  company  would  be 
liable,  unless  the#lre  was  occasioned  by  act 
of  God.  At  common  law,  as  well  as  by  the 
law  of  this  state,  no.  excuse  avails  a  carrier 
for  the  loss  of  the  baggage  of  one  who  sus- 
tains to  it  the  relation  of  passenger,  except 
act  of  God,  irresistible  accident,  or  destruc- 
tion by  public  enemy.  Civ.  CJode  1895,  S 
2280;  Dibble  v.  Brown,  12  Ga.  217,  56  Am. 
Dec  460.  A  similar^  rule  prevails  in  North 
CaroUna.  .See  Revlsal  1905,  §  2624.  For 
baggage  In  possession  of  the  carrier,  and  not 
within  the  protection  of  the  above  rule,  the 
liability  of  the  carrier  is  that  of  a  depository 
for  hire  (warehouseman),  with  the  duty  of 
only  ordinary  'diligence,  or  that  of  a  naked 
depository,  with  responsibility  attaching  on- 
ly In  a  case  of  gross  negligence,  according  to 
the  circumstances  of  the  case.  Georgia  R. 
Co.  T.  Thompson,  86  Ga.  328,  12  S.  E.  640. 
See,  also.  Civ.  Code  1895,  §§  2921,  2922,  292& 
We  presume  that  the  same  rule  prevails  In 
North  Carolina,  as  It  is  a  matter  of  general 
law.  If  there  has  been  no  delivery  to  the 
carrier,  but  his  agent,  without  authority, 
agrees  to  take  care  of  the  baggage  as  a  mat- 
ter of  accommodation,  the  agent  pro  hac  is 
the  agent  of  the  owner  of  the  baggage,  and 
not  of  the  carrier,  and  no  responsibility 
against  the  latter  attaches  to  the  transaction. 
Georgia  R.  Co.  v.  Thompson,  supra.  A  bag- 
gage clerk  has  Implied  authority  to  receive 
baggage  on  behalf  of  the  carrier  only  for  a 
reasonable  time  prior  to  the  departure  of  the 
train  on  which  it  is  to  be  carried.    Hutch* 


Carr.  (3d  Ed.)  S  1256;  Lake  Shore  Ry.  Co.  v. 
Foster,  104  Ind.  315,  4  N.  B.  20,  54  Am.  Rep. 
319. 

From  the  instructions  to  the  Jury,  appear- 
ing In  the  record,  it  is  manifest  that  the  tri- 
al court  entertained  the  view  that  because 
Adams  had  a  mileage  book,  good  on  the  de- 
fendant's lines  of  railway,  he  was  entitled  to 
the  rights  of  a  passenger  as  to  these  trunks 
and  their  contents.  Let  us  see  if  any  such 
relation  was  sustained.  ''The  owner  of  the 
property  must,  of  course,  stand  in  relation  of 
passenger  to  the  carrier,  in  order  to  fix  upon 
him  liability  as  a  carrier  of  baggage.  The 
carriage  of  the  baggage  Is  ex  vl  termini  In- 
cidental to  the  carriage  of  the  owner  as  a 
passenger."  Hutch.  Carr.  (3d  Ed.)  S  1274; 
Atlanta  Terminal  Ck>.  v.  American  Baggage 
Co.,  125  Ga.  677,  64  S.  E.  711.  **The  passen- 
ger has  the  right  to  deliver  his  baggage  to  the 
carrier  such  time  before  the  starting  of  the 
train  upon  which  he  intends  to  take  passage 
as  may  be  reasonably  necessary  for  obtain- 
ing a  ticket  and  checking  the  baggage.  From 
the  time  delivery  is  thus  made,  the  carrier 
will  be  responsible  for  Its  safety  as  a  com- 
mon carrier.  If,  however,  an  earlier  delivery 
to  the  carrier  be  made,  his  custody  will  be 
that  of  a  Tirarehouseman  only,  unless  he  has 
consented  to  hold  it  subject  to  his  common- 
law  liability.  But  the  question  as  to  when 
the  carrier's  liability  as  such  with  respect  to 
baggage  will  begin  will  frequently  depend  up- 
on his  custom  or  manner  of  doing  business  at 
the  particular  station  where  It  is  received, 
and  in  order  to  impose  upon  the  carrier  the 
liability  of  an  insurer  of  the  baggage,  it  must 
be  delivered  to  and  accepted  by  an  agent  who 
is  authorized  to  receive  it,  or  delivery  must 
be  made  under  such  circumstances  that  an 
acceptance  by  the  carrier  will  be  implied." 
Hutch.  Carr.  (3d  Ed.)  §  1281.  The  mere  fact 
that  one  has  a  ticket,  or  that  he  has  paid  the 
price  of  transportation,  or  that  he  has  made 
a  contract  of  carriage,  does  not  render  him 
in  all  cases  a  passenger.  He  must  have  sub- 
mitted himself  to  the  carrier's  protection  and 
have  imposed  upon  himself  an  obligation  to 
the  carrier  for  performance  of  his  own  side 
of  the  contract  of  carriage.  "But  so  long  as 
the  party  merely  entertains  the  wish  or  in- 
tention, no  obligation  has  arisen  on  either 
side,  and  he  is  at  liberty  to  change  that  in- 
tention at  any  moment**  Hutch.  Carr.  (3d 
Ed.)  §  1015;  Webster  v.  Fitchburg  R,  Co., 
161  Mass.  298,  37  N.  B.  165,  24  L.  R.  A.  521, 
and  cases  cited  In  the  footnote;  Central  R. 
Co.  V.  Perry,  58  Ga.  461.  In  the  Webster 
Case  the  person  alleged  to  be  a  passenger 
had  a  10-trlp  ticket,  which  establishes  a  sim- 
ilarity to  this  case,  wherein  Adams  had  a 
mileage  book. 

We  think  it  manifest  that  Adams  did  not, 
under  the  facts  stated,  place  or  intend  to 
place  himself  under  the  obligations  of  a  pas- 
senger at  the  time  he  left  the  baggage  in  the 
depot  His  intention  to  do  so  on  the  morrow 
did  not  place  the  carrier  under  the  Immediate 
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duty.  He  did  not  ask  for  a  check  for  his 
ba^ge  then,  although  the  North  Carolina 
statute  prescribes  that  "a  check  shall  be  af- 
fixed to  eyery  parcel  of  baggage  when  taken 
for  transportation  by  the  agent  of  a  railroad 
company,  and  a  duplicate  thereof  given  to 
the  passenger."  Revisal  1905,  §  2628.  If  the 
agent  had  checked  the  baggage,  the  carrier 
would  haye  had  a  lien  upon  it,  not  only  for 
the  freight  thereon,  but  also  for  the  owner's 
transportation  to  the  point  to  which  it  was 
checked.  Adams  was  not  in  a  position  at 
that  time  to  make  a  definite  contract  on  this 
subject ;  for  he  had  not  then  decided  wheth- 
er he  was  going  to  Addle,  or  to  some  other 
place,  on  the  next  morning.  It  is  true  he 
had  a  mileage  book,  and  that  he  was  in  a 
position  to  claim  transportation  for  himself 
on  the  company's  trains,  and  to  have  his 
baggage  placed  in  the  company's  responsibili- 
ty a  reasonable  time  in  advance  of  the  de- 
parture of  the  train  on  which  he  should  eled: 
to  travel;  but  the  mere  possession  of  this 
mileage  book  did  not  hold  him  in  the  relation 
of  a  passenger,  wherever  he  might  be,  but 
only  at  such  times  and  under  such  circum- 
stances as  it  was  reasonable  for  the  relation 
to  be  regarded  as  existing.  What  a  mil^ige 
book  is  falls  within  common  knowledge.  It 
may  be  that  prior  to  the  enactment  of  our 
anti-pass  law  the  Judiciary  of  this  state  did 
not  have  sufficient  personal  information  as  to 
mileage  books  to  take  accurate  judicial  cog- 
nizance of  them;  but  now  the  Judges  share 
with  the  general  public  this  common  knowl- 
edga  A  mileage  book  is  a  contract  of  car- 
riage, having  attached  there^  coupons,  one 
for  every  mile;  each  coupon  being  in  two 
parts,  one  part  for  the  passenger's  fare,  the 
other  for  his  baggage.  When  the  baggage  is 
checked,  the  baggage  portion  of  suMcient 
coupons,  according  to  the  distance,  is  torn 
off ;  and  no  more  baggage  can  be  checked  up- 
on the  mileage  book  until  the  remainder  of 
these  coupons,  representing  the  carriage  of 
the  passenger,  has  been  detached.  This  ex- 
plains why  Adams  naturally  did  not  wish 
to  check  his  baggage  before  he  definitely  de- 
cided where  he  was  going.  It  would  have 
cost  him  something  to  have  changed  his  mind 
or  to  have  abandoned  the  trip.  It  was  not 
bad  business  Judgment  for  him,  under  the 
circumstances,  to  leave  the  trunks  in  the  care 
of  the  depot  agent  overnight  at  his  own  risk, 
instead  of  placing  them  in  the  company's 
care  and  paying  for  the  resulting  protection 
tj  a  surrender  of  baggage  coupons  out  of  his 
mileage  book;  but,  having  taken  this  risk, 
neither  he  nor  his  employers,  who  actually 
owned  the  trunks  and  their  contents,  but  who 
must  claim  through  him,  can  now  charge  the 
railway  company  with  a  liability  which  he 
was  unwilling  to  pay  them  to  assume.  Ap- 
plying the  facts  as  they  appear  in  the  record 
to  the  law  as  we  find  it,  we  are  constrained 
to  hold  that  the  transaction  was  either  a 
personal  one  between  Adams  and  the  station 
agent,  or,  if  there  was  enough  in  the  circum- 


stances to  make  the  agent's  custody  that  of 
the  railway  company,  the  latter  held  the 
trunks  as  a  mere  naked  depository;  and  in 
neither  event  is  the  railway  company  liable 
for  the  loss,  no  gross  negligence  appearing. 
Judgment  reversed. 


(1  Qa.  App.  821) 
GLENN   V.    WESTERN    UNION    TELE- 
GRAPH CO.     (No.  67.) 
(Court  of  Appeals  of  Georgia.    March  2,  1907.) 

1.  Telegraphs— Pailube  to   Deliver   Mes- 
sage—Action BY  Wnrs— Damages. 

As  a  wife  cannot  maintain  an  action  to 
recover  the  earnings  of  her  husband,  it  follows 
that  she  cannot  recover  damages  for  wages  or 
salary  he  might  have  earned  but  for  a  defend- 
ant's tort  or  negligence.  Consequently  an  alle- 
gation that  "by  reason  of  defendant's  negli- 
gence aforesaid  she  was  specially  injured  and 
damaged  ♦  ♦  ♦  the  amount  of  his  salary  for 
12%  months  as  a  member  of  the  police  force, 
which  her  husband  would  have  received  and 
contributed  to  the  support  of  his  family  ♦  ♦  ♦ 
but  for  the  defendant's  negligence  aforesaid,*' 
waa  properly  stricken  on  demurrer. 

2.  Damages— Mental  Anguish. 

Under  the  decisions  in  Chapman  v.  West- 
em  Union  Telegraph  Company,  15  S.  E.  901.  17 
L.  R.  A.  430,  £K)  Am.  St.  Rep.  188,  88  Ga.  763, 
and  Giddens  v.  Western  Union  Telegraph  Com- 
pany, 35  8.  E.  638,  111  Ga.  824.  there  can  be 
no  recovery  in  this  state  for  mere  mental  pain 
and  anguish ;  and  this  court  is  bound  by  these 
decisions.  This  court,  however,  does  not,  on 
principle,  approve  the  doctrine  therein,  but 
yields  to  these  decisions  only  l)ecau8e  by  law  it 
18  obliged  so  to  do,  and  respectfully  suggests  leg- 
islation upon  this  subject  ^ 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  100.] 

3.  Telegraphs  —  Failure  to  Deliver  Mes- 
sage—Nominal Damages. 

It  was  error  to  sustain  a  general  demurrer 
to,  and  dismiss,  a  petition  which  set  forth  a 
breach  of  contract  implied  from  public  duty  on 
the  part  of  defendant,  and  which,  if  proved, 
would  entitle  the  plaintiff  to  recover  nominal 
damages,  if  no  more. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Hodges, 
Judge. 

Action  by  Mattie  J.  Glenn  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  defendant  Plaintiff  brings  error. 
Reversed. 

Nottingham  &  McClellan,  for  plaintiff  in 
error.  Joseph  H.  Hall  and  Warren  Roberts, 
for  defendant  in  error. 

RUSSELL,  J.  The  plaintiff  in  error  filed 
the  following  petition: 

"Mattie  J.  Glenn,  hereinafter  designated 
as  'plaintiff,'  against  the  Western  Union  Tele- 
graph Company,  hereinafter  designated  as 
'defendant,'  brings  this  complaint,  and  to  this 
honorable  court  respectfully  showeth  as  fol- 
lows, to  wit: 

"(1)  Defendant  is  a  corporation  engaged 
in  the  operation  of  a  system  of  telegraph 
lines  through  various  sections  of  this  coun- 
try, embracing,  among  other  fields  covered, 
the  territory  in,  through,  and  from  the  cities 
of  Macon,  state  of  Georgia,  to  Memphis,  state 


84 


58  SOUTHBASTBBN  REPORTBR. 


(Ga 


of  Tennessee,  and  was  such  corporation  and 
so  engaged  on  the  occasion  and  dates  here- 
inafter named. 

''(2)  The  business  of  defendant  as  it  so  was 
on  the  dates  hereinafter  specified  is  the  im- 
mediate transmission  and  delivery  of  intel- 
ligence from  point  to  point  on  its  various 
lines  hy  electricity;  said  defendant  holding 
Itself  out  to  the  public  as  undertaking,  for 
hire  at  such  rates  and  charges  as  It  fixed,  to 
promptly  transmit  and  deliver  such  messages 
as  may  be  delivered  to  it. 

"(3)  Defendant  is  and  was,  on  dates  and 
occasions  hereinafter  named,  conducting  its 
said  business  in  said  county  of  Bibb,  state 
of  Georgia,  aforesaid,  and  has,  and  on  said 
dates  and  occasions  had,  in  said  state  and 
county  an  agent,  an  agency,  and  a  place  of 
business. 

**(4)  Defendant  has  injured  and  damaged 
plaintiff  in  the  full  sum  and  amount  of  $3,- 
000,  in  manner  and  form  and  by  reason  of 
facts  hereinafter  set  forth,  for  that: 

"(5)  For  many  years  prior  to  the  18th  day 
of  July,  in  the  year  1903,  plaintiff,  together 
with  her  husband,  R.  E.  Glenn,  her  children, 
and  her  mother,  was  a  resident  citizen  of  the 
city  of  Macon  aforesaid,  where  her  said  fam- 
ily lived  happily,  being  lovingly  provided  for 
by  her  said  husband,  his  only  source  of  rev- 
enue being  his  position  as  a  member  of  the 
police  force  of  said  city,  at  a  monthly  salary 
of  $70;  said  income  being  the  only  means  of 
living  possessed  by  said  family. 

"(6)  On  said  last-named  date  her  said  hus- 
band, in  a  remarkable  and  unusual  spirit,  of 
anger,  left  his  home  and  family;  and  for  a 
period  of  about  nine  months  remained  so  ab- 
sented. 

**(7)  Two  days  after  her  said  husband's  de- 
parture, plaintiff  received  through  defend- 
ant, by  its  messenger  boy,  a  telegram  from 
her  husband,  of  which  the  following  is  a 
copy:  'Memphis,  Tenn.,  July  20,  1903.  Mrs. 
R.  B.  Glenn,  202  Cole  St,  Macon,  Ga.  Have 
just  gotten  right  see  mayor  about  job,  an- 
swer at  my  expense  care  Western  Union 
Telegraph  Go.    R.  E.  Glenn.    2:40  p.  m.' 

"(8)  On  the  envelope  inclosing  said  mes- 
sage was  written  by  defendant's  agent  in 
said  Macon,  Ga.,  these  words:  'Please  send 
reply  by  bearer.' 

"(9)  Plaintiff  then  and  there  immediately 
penned  the  following  reply  to  her  husband's 
said  telegram:  *Macon,  Ga.  July  20,  1903. 
R.  B.  Glenn,  care  Western  Union  Telegraph 
Co.,  Memphis,  Tenn.  Job  all  right  Moseley 
just  left  and  told  me  so.  Been  in  bed  two 
days.    Thank  God  you  are  coming.    Hun.' 

"(10)  Plaintiff,  having  ascertained  that  her 
said  husband's  said  position  on  the  police 
force  was  still  open  for  him,  wrote  the  above 
message,  as  a  reply  to  said  message  received 
from  him,  gave  It  to  the  bearing  messenger 
boy,  as  instructed,  to  be  delivered  to  the  of- 
fice and  agent  of  defendant  in  said  city  of 
Macon,  for  transmission  to  her  said  husband. 

•(11)  Plaintiff  confidently  expected  her  said 


husband  to  immediately  return  home  upon 
receipt  of  her  said  message  answering  his; 
but  as  the  days  wore  on,  and  after  her  hus- 
band, as  she  has  since  learned,  had  left 
Memphis  in  despair  of  any  reconciliation 
with  her,  and  hopeless  of  recovering  his  said 
position  on  the  police  force,  to  her  consterna- 
tion and  horror  she  discovered  that  defend- 
ant had  negligently  failed  to  transmit  her 
said  message  within  a  reasonable  time,  and 
in  time  to  reach  her  said  husband  while  he 
was  yet  in  the  dty  of  Memphis,  and  in  fact 
had  utterly  failed  to  transmit,  or  even  start, 
said  message  from  said  Macon  office. 

"(12)  Long  thereafter,  some  nine  months, 
plaintiff,  after  having  vainly  Inquired  by  let- 
ters, telegrams,  and  otherwise,  for  the  where- 
abouts of  her  said  husband,  found  that  he 
was  In  Ft  Worth,  Tex.,  where,  in  the  month 
of  March,  1904,  she  was  enabled  to  reach 
him  with  a  letter. 

''(13)  As  soon  as  her  said  husband  received 
her  letter,  and  as  soon  as  he  could  recover 
from  an  illness  that  was  then  upon  him,  he 
promptly  returned  to  his  home  and  family  in 
the  said  city  of  Macon,  and  in  a  few  months 
thereafter  resumed  his  position  on  the  police 
force,  as  aforesaid. 

"(14)  Had  defendant  received  her  said 
message  he  would  have  promptly  returned 
to  his  home,  family,  and  position. 

"(15)  After  her  husband's  final  return, 
plaintiff  learned  for  the  first  time  the  exact 
condition  of  affairs  which  had  for  so  long 
cruelly  separated  her  husband  from  his  home 
and  family;  learned,  and  here  charges,  that 
for  several  days  after  sending  his  said  mes- 
sage to  her,  to  wit,  from-  Monday,  July  20, 
1903,  to  the  Thursday  following,  her  said  hus- 
band had  literally  haunted  the  office  and 
agency  of  defendant  in  the  said  city  of  Mem- 
phis, visiting  same  several  times  day  and 
night,  vainly  inquiring  for  an  answer  to  hia 
said  message,  for  which  he  had  prepaid  the 
charges,  and  finally,  in  despair  of  both  rec- 
onciliation with  her  and  recovering  his  posi- 
tion in  said  city  of  Macon,  had  gone  to  other 
parts  of  the  country  in  search  of  work. 

"(IC)  Plaintiff  here  charges  defendant 
with  negligence  in  failing  to  transmit  her 
said  message  to  her  husband,  and  charges 
that  said  negligence  was  the  proximate  cause 
of  depriving  her  of  the  companionship,  pro- 
tection, and  support  which  her  said  husband 
afforded  her  and  her  family  when  with  them. 

"(17)  Plaintiff  charges  that  the  negligence 
of  defendant  aforesaid  was  the  direct  and 
proximate  cause  of  her  husband's  failing  to 
return  to  his  home  and  family,  and  his  fall- 
ing to  have  and  hold  his  said  position  on  the 
police  force  of  Macon,  from  the  said  20th  day 
of  July,  1903,  to  about  the  first  part  of 
August,  1904,  when  he  was  restored  to  his 
said  position. 

**(18)  Plaintiff  shows  that  the  conduct  of 
defendant,  in  failing  to  transmit  her  said 
message,  which  was  delivered  to  defendant 
about  3  p.  m.  on  the  said  20th  day  of  July* 
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V303,  was  attended  with  aggrayatiiig  drcnin- 
stances,  for  which  she  asks  exemplary  dam- 
ages, in  addition  to  the  general  and  special 
damages  she  is  entitled  to  recover,  under  the 
law  and  facts. 

"(19)  Plaintiff  shows  that  the  circomstan- 
ces  show  that  defendant  was  abundantly  put 
upon  notice  of  the  purpose  and  importance 
of  her  message,  both  to  her  husband  and 
herself,  and  submits,  as  part  of  the  facts 
bringing  home  said  notice  to  defendant,  the 
prepayment  by  her  husband  of  the  charge  of 
transmitting  her  said  answer,  his  informa- 
tion to  defendant's  agent  at  Memphis  at  the 
time  of  its  importance,  the  message  to  her 
on  envelope  as  aforesaid,  and  the  very  word- 
ing of  her  message,  as  well  as  the  wording 
of  both  her  husband's  and  her  message. 

"(20)  Plaintiff  shows  that  because  of  the 
negligent  conduct  of  defendant  she  was  forc- 
ed to  endure  all  the  pain  and  humiliation 
of  an  enforced  separation  from  her  husband 
for  the  long  period  of  time  aforesaid,  was 
forced  to  endure  the  hardships  incident  to 
the  withdrawal  of  his  support  and  his  pro- 
tection of  his  family,  and  to  endure  many 
other  painful  things  necessarily  incident  to 
such  a  condition  of  affairs. 

'*(21)  By  reason  of  this  absence  of  her 
husband,  brought  about  by  defendant's  neg- 
ligence as  aforesaid,  plaintiff  was  forced 
to  work  and  struggle  to  furnish  to  herself 
and  family  that  provision  and  maintenance 
always  theretofore  afforded  by  her  husband. 
Plaintiff,  being  unused  to  work  of  the  char- 
acter she  was  forced  to  resort  to,  in  her 
distressing  condition  necessarily  suffered 
great  humiliation  from  the  bare  fact  of  the 
necessity. 

•*(22)  In  the  effort  to  properly  provide  for 
her  children  during  said  absence  of  their 
father,  she  was  forced  to  live  for  a  time 
5;eparate  and  apart  from  them,  and  was 
thus  deprived,  not  only  of  the  presence, 
companionship,  and  comfort  of  her  hus- 
band, but  of  that  of  her  children  as  well. 

"(23)  The  negligent  conduct  of  defendant 
aforesaid  placed  plaintiff  in  the  false  and. 
humiliating  attitude  of  a  deserted  wife,  and 
brought  upon  her  the  usual  suspicion  and 
unkind  things  inseparably  incident  to  so 
unfortunate  a  condition. 

"(24)  During  said  absence  of  her  husband* 
by  reason  of  defendant's  negligence  afore- 
said, plaintiff  was  forced  to  give  up  her 
home,  in  her  efforts  to  provide  for  her  family 
without  the  necessary  assistance  of  her  hus- 
band. 

"(25)  Plaintiff  submits  that  by  reason  of 
defendant's  negligence  aforesaid  she  was 
specially  injured  and  damaged  in  the  sum  of 
$875,  the  same  being  the  amount  of  his 
salary  for  12%  months,  as  a  member  of  the 
police  force,  which  her  husband  would  have 
received  and  contribtited  to  the  support  of 
his  family,  from  July  20,  1903.  to  about  Aug- 
ust 1,  1904,  but  for  the  defendant's  negli- 
l^noe  aforesaid. 


''(26)  Plaintiff  cannot  undertake  to  de- 
scribe the  mental  anguish  and  suffering  en* 
dured  by  her  durhig  the  said  exile  of  her 
husband,  brought  about  by  defendant's  neg^ 
ligence  aforesaid. 

"(27)  Wherefore  plaintiff  says  that  de- 
fendant has  injured  and  damaged  her  in 
the  sum  of  $3,000,  for  which  she* prays  the 
judgment  of  the  court,  and  to  that  end  prays 
process  requiring  defendant  to  appear  at  the 
next  term  of  this  court  to  answer  this  com- 
plaint" 

The  defendant  company  demurred  as  fol- 
lows: 

"(1)  Said  petition  sets  forth  no  cause  of 
action  against  this  defendant  The  damages 
claimed  do  not  flow  from,  nor  are  they  imme- 
diately connected  with,  any  act  of  negligence 
alleged  on  the  part  of  this  defendant 

"(2)  Defendant  demurs  specially  to  the 
twenly-fifth  paragraph  of  said  petition,  in 
that  it  sets  forth  no  cause  of  action  against 
this  defendant,  for  the  reason  that  the  dam- 
ages therein  claimed  were  not  suffered  by  the 
plaintiff,  but  by  the  plaintiff's  husband." 

Upon  hearing  the  demurrer,  the  judge  of 
the  city  court  sustained  the  same  and  dismiss- 
ed the  case,  with  judgment  for  costs.  To 
this  judgment  the  plaintiff  in  error,  by  her 
bill  of  exceptions,  excepts,  and  assigns  error 
in  that  the  court  erred  in  not  overruling  the 
general  demurrer,  in  not  overruling  the  de- 
murrer setting  forth  that  the  alleged  damage 
did  not  flow  from  and  was  not  connected  with 
any  alleged  act  of  negligence  of  the  defend- 
ant. In  not  overruling  the  demurrer  to  the 
twenty-fifth  paragraph  of  the  petition,  and 
in  dismissing  plaintiff's  case. 

We  think  that  the  court  properly  sustained  , 
the  demurrer  to  the  twenty-flfth  paragraph 
of  the  plaintiff's  petition ;  for  it  is  clear  that 
the  damage  therein  alleged  was  not  sustain- 
ed by  her.  She  had  no  interest  in  the  con- 
tract mentioned  in  that  paragraph,  and  was 
not  entitled  to  maintain  an  action  for  it  The 
salary  of  her  husband  as  a  member  of  the 
police  force  was  due  and  payable  to  him; 
and  as  the  obligation  to  support  wife  and 
family  is  upon  the  husband,  and  not  upon 
the  wife,  if  it  be  true  that  the  plaintiff  and 
her  family  were  deprived  of  support,  the 
right  of  action  therefor  would  be  in  her  hus- 
band only.  But  we  do  not  think  that  all  of 
the  damages  alleged  are  so  remote  as  that 
the  general  demurrer  reaches  all  of  the  para- 
graphs of  plaintiff's  petition.  We  are  quite 
sure  that  the  court  should  not  have  dismissed 
the  petition  upon  the  ground  that  it  set  forth 
no  cause  of  action,  because  the  allegations 
of  the  petition  showed  a  breach  of  contract 
by  the  defendant  which  entitled  plaintiff  to 
recover  at  least  nominal  damages.  Civ.  C>ode 
1895,  f  3801.  This  being  true,  the  caiise 
should  not  have  been  dismissed.  The  Su- 
preme Court  has  frequently  refused  to  re- 
verse a  Judgment  denying  a  new  trial  simply 
to  allow  plaintiff  an  opportunity  to  recover 
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nominal  damages ;  but  sach  a  rule  liaa  never 
been  applied  to  the  grant  of  a  nonsuit,  where 
the  plaintiff  was  entitled  to  recover  nominal 
damages.  In  Howard  v.  Dayton  Goal  ft  Iron 
Co.,  94  Ga.  416,  20  S.  E.  336,  it  was  held  that, 
*'the  evidence  showing  that  the  plaintiff  was 
probably  entitled  to  recover  at  least  nominal 
damages  to  vindicate  his  right,  it  was  error 
to  grant  a  nonsuit"  In  this  respect  the 
same  principle  Is  applicable  to  the  dismissal 
of  an  action  on  demurrer  as  that  applied 
where  a  nonsuit  has  been  awarded. 

A  declaration  against  a  telegraph  company^ 
which  alleges  that  the  message  delivered  to 
the  company  for  transmission  was  never 
transmitted,  may  be  amended  by  striking  al- 
legations of  damage  which  are  too  remote  for 
recovery,  and  by  Inserting  any  new  matter 
amplifying  the  plaintiff's  allegations  as  to 
defendant's  breach  of  contract  or  public  du- 
ty; and  if  the  petition,  after  being  thus 
amended,  is  consistent,  and  sejts  forth  a  cause 
of  action  (either  as  to  breach  of  contract  or 
breach  of  public  duty),  such  a  petition,  sub- 
ject to  such  amendment,  should  not  be  dis- 
missed on  general  demurrer,  though  most 
of  the  paragraphs  of  this  plaintiff's  petition 
would  be  subject  to  be  stricken  on  special 
demurrer  thereto,  under  the  ruling  in  Chap- 
man V.  W.  U.  Tel.  Co.,  88  Ga.  763,  15  S.  E. 
901,  17  L.  R.  A.  430,  30  Am.  St  Rep.  183. 
The  suit  in  that  case  was  brought  to  recover 
damages  for  mental  suffering  caused  by  the 
company's  failure  to  deliver  a  message  to 
the  addressee.  There  was  also  a  count  for 
the  statutory  penalty.  The  plaintiff  obtain- 
ed a  verdict  for  the  penalty,  but  a  demurrer 
to  the  counts  for  special  damage,  arising 
from  mental  pain  and  anguish  suffered  by 
'  the  plaintiff.  Chapman,  was  sustained;  and 
this  Judgment  was  affirmed  by  our  Supreme 
Court.  The  effect  of  this  decision  is  to  re- 
lieve a  telegraph  company,  no  matter  how 
flagrant  its  neglect  of  duty,  no  matter  how 
ruthless  its  violation  of  its  contract  and  no 
matter  how  harrowing  or  aggravating  may 
be  the  results,  from  any  liability  whatever, 
unless  there  be  a  money  loss — an  Injury  to 
the  person,  reputation,  or  property  of  the 
injured  party.  We  are  bound  by  the  decision 
in  the  Chapman  Case  as  precedent  but  we 
are  in  no  sympathy  with  the  principle  upon 
which  it  is  based  or  the  reasoning  by  which 
it  is  sustained.  TO  our  minds  it  is  monstrous 
that  you  can  recover  damages  if  you  sustain 
loss  on  your  car  load  of  oxen  by  reason  of 
unreasonable  delay  or  failure  to  deliver  a 
message  relating  to  this,  your  property,  but 
if  you  are  summoned  to  the  deathbed  of  your 
mother  (whose  dying  blessing  you  would  not 
exchange  for  all  the  cattle  upon  a  thousand 
hills),  and  a  telegraph  company  sees  fit  not 
to  send  or  deliver  the  message  which  might 
have  brought  you  to  her  side,  you  are  com- 
pletely helpless.  The  decision  in  the  Chap- 
man Case  is  too  ultra  material  for  even  this 
material   age.   In  which  the   acquisition  of 


wealth  seems  well-nigh  the  only  yardstick  by 
which  individual  achievement  Is  measured. 
It  is  not  only  In  conflict  with  a  long  line 
of  authorities,  eminently  respectable,  and 
which  are  supported  by  consideration  of  the 
most  mature  legal  reasons,  but  It  Is  at  vari- 
ance with  sound  public  policy. 

In  our  opinion,  mental  pain  and  anguish 
should  afford  good  basis  for  an  action  for 
damages,  and  the  Jury  can  safely  be  trusted 
to  measure  the  amount  It  is  useless  for 
us  to  cite  the  (to  our  mind)  unanswerable 
argument  afforded  by  the  decisions  of  the 
courts  of  last  resort  of  our  sister  states,  but 
we  are  Impressed  with  the  necessity  for  legis- 
lative inquiry  into  this  matter.  We  hope 
such  definite  legislative  action  will  be  taken 
at  an  early  date  as  will  entitle  a  citizen  of 
this  state  to  recover  (as  in  other  states)  for 
mental  suffering,  as  well  as  for  pecuniary 
loss.  Whether  the  default  as  to  the  message 
causes  pecuniary  loss  or  mental  anguish,  a 
party  entitled  to  sue  must  be  the  real  party 
in  Interest  and  must  be  either  a  party  to 
the  contract  or  a  beneficiary  named  therein. 
He  may  be  a  party  to  the  contract  by  be- 
ing either  the  sender  whose  name  is  signed 
to  the  message,  or  the  principal  who  paid  for 
the  message,  or  by  whose  order  the  message 
was  sent;  for  very  frequently  the  signer 
of  a  message  Is  a  mere  agent  or  messenger, 
who  is  not  damaged  and  cannot  recover  dam- 
ages. It  Is,  of  course,  too  well  established 
for  discussion  that,  before  there  can  be  a 
recovery,  the  telegraph  company  must  have 
notice  that  the  particular  result  alleged  as 
the  basis  of  the  claim  was  to  be  apprehend- 
ed from  delay  in  transmission  or  failure  to 
deliver  and  that  there  should  be  notice,  also, 
of  the  beneficial  Interest  of  the  particular 
person  who  claims  compensation  for  suffer- 
ing. The  purposes  for  which  telegraph  com- 
panies are  created  cannot  be  ignored.  Where 
disappointment  sorrow,  and  anguish  are  the 
natural  result  of  negligence,  they  must  be 
held  to  have  been  contemplated  by  a  tele- 
graph company  when  Its  agent  received  the 
message  and  agreed  for  a  stipulated  compen- 
sation to  promptly  transmit  and  cause  the 
same  to  be  delivered.  "Otherwise,  in  a 
large  class  of  cases  most  grievous  wrongs 
may  be  inflicted  in  matters  as  vitally  af- 
fecting the  welfare  of  individuals  as  in  other 
matters  to  which  a  pecuniary  value,  a  mar- 
ket price,  can  be  fixed ;  and  this  in  disregard 
of  a  duty  voluntarily  assumed  to  the  public, 
to  secure  the  due  performance  of  which 
many  privileges,  not  possessed  by  persons 
generally,  are  conferred  by  the  state  upon 
the  offending  party."  Stuart  v.  W.  U.  Tel. 
Co.,  66  Tex.  584,  18  S.  W.  352,  59  Am.  Rep. 
623.  "Telegraph  companies  exercise  and  en- 
Joy  special  franchises  and  privileges  under 
the  law.  The  very  purpose  of  their  organ- 
ization is  to  furnish  for  compensation  the 
means  of  rapid  and  prompt  communication. 
Its  use  is  expensive,  and  is  rarely  resorted  to 
except  in  matters  of  importance  to  the  par* 


Ga.) 


GLENN  V.  WESTERN  UNION  TELEGRAPH  CO. 


87 


ties.  Hence  tbe  resort  to  this  mode  of  trans- 
mi  tting  information  shonid  of  itseif  be  lieid 
sufficient  notice  to  the  company's  agents  that, 
as  between  the  sender  and  the  party  to  whom 
sent,  the  message  is  deemed  to  be  of  some 
importance,  nnless  the  contrary  is  made 
known  by  strict  information  or  strong  impli- 
cation, as  time  is  the  usual  consideration  that 
prompts  parties  to  the  use  of  the  wire."  So 
Relle  V.  W.  U.  Tel.  Co.,  56  Tex.  313,  40  Am. 
Rep.  805.  "A  telegraph  company  is  essen- 
tially public  in  its  duties.  Without  such  pub- 
lic duties  there  would  be  neither  reason  for 
its  creation  nor  excuse  for  its  continued  ex- 
istence. In  fact,  being  the  complement  of 
the  postal  service,  it  is  one  of  those  great 
public  agencies  so  important  in  its  nature 
and  far-reaching  in  its  application  that  some 
of  our  wisest  statesmen  have  deemed  its  con- 
tinued ownership  in  private  hands  a  men- 
ace to  public  interests.  Hence  it  follows, 
both  upon  reason  and  authority,  that  the 
failure  of  a  telegraph  company  to  promptly 
and  correctly  transmit  and  deliver  a  message 
received  by  it  is  a  breach  of  a  public  duty 
imposed  by  operation  of  law.  In  the  words 
of  a  great  English  judge:  'A  breach  of  this 
duty  is  a  breach  of  the  law,  and  for  this 
breach  an  action  lies,  founded  on  the  com- 
mon law,  which  action  wants  not  the  aid 
of  a  contract  to  support  it.'" 

Were  it  not  for  the  decisions  in  the  Chap- 
man and  Giddens  Cases,  we  should  unhes^ 
Itatingly  hold  that  injury  to  the  feelings  re- 
sulting from  mental  suffering  and  anguish 
constitute  ground  for  general  damages,  re- 
coverable under  a  general  averment  of  dam- 
age ;  and  though  this  doctrine  of  mental  an- 
guish in  telegraph  cases  is  of  comparatively 
recent  origin  (having  heretofore  been. deem- 
ed contrary  to  the  principles  of  common  law), 
it  must  be  borne  in  mind  that  it  must  pos- 
sess inherent  merit,  for  the  reason  that  it 
has  made  constant  progress,  in  opposition 
to  the  preconceived  ideas  of  courts  and  jur- 
ists. To  our  minds  there  Is  no  good  reason 
why  mental  suffering  should  be  differently 
treated  from  physical  pain.  Indeed,  in  cases 
of  physical  injury  the  mental  suffering  is 
taken  into  view.  Why  should  it  be  disre- 
garded because  it  does  not  originate  from  a 
physlcial  injury  or  is  entirely  disconnected 
from  it?  As  remarked  by  Justice  Lumpkin 
in  the  Chapman  Case:  "On  ultimate  analy- 
sis, all  consciousness  of  pain  is  a  mental 
experience,  and  It  Is  only  by  reference  back 
to  its  source  that  one  kind  is  distinguished 
as  mental  and  another  as  physical."  It 
is  Interesting  to  note  how  the  doctrine,  first 
announced  in  the  cause  celebre  of  So  Relle 
v.  Telegraph  Co.,  supra,  of  recovery  of  dam- 
ages for  mental  anguish,  has  extended  by  its 
acceptance  by  courts  of  the  greatest  erudi- 
tion. The  doctrine  has  been  followed  In  Tex- 
as in  more  than  50  cases ;  and  In  Tennessee, 
Alabama,  Kentucky,  Iowa,  Louisiana,  Neva- 
da,   North    Carolina,    South   Carolina,    and 


Washington,  so  far  as  our  investigation  has 
gone,  it  has  been  expressly  approved  and  fol- 
lowed. And  while  there  has  been  no  decision 
iq>on  the  question  in  New  York,  so  far  as 
telegraph  companies  are  concerned,  the  Court 
of  Appeals  of  New  York,  in  the  learned  opin- 
ion in  Gillespfe  v.  Railroad  Co.,  178  N.  Y. 
347,  70  N.  B.  857,  66  L.  R.  A.  618,  102  Am. 
St  Rep.  503,  unequivocally  affirms  the  prin- 
ciple that  a  plaintiff  can  recover  for  purely 
mental  suffering,  without  any  physical  pain 
whatever,  resulting  from  breach  of  public 
duty  by  a  common  carrier ;  and  railroad  and 
telegraph  companies  (considered  as  corpora- 
tions organized  for  public  purposes  and  fixed 
for  a  public  use)  are  essentially  similar  in 
nature.  It  has  not  been  decided  in  Georgia 
what  a  telegraph  company  is.  Three  differ- 
ent opinions  were  held  by  the  three  members 
of  the  Supreme  Court  In  W.  U.  Tel.  Co.  v. 
Fountaine,  58  Ga.  438,  439;  but  whether  a 
telegraph  company  be  a  common  carrier  (as 
held  by  Judge  Jackson),  a  bailee  (as  held 
by  Chief  Justice  Warner),  or  a  corporation 
sui  generis  engaged  in  taking  and  delivering 
messages,  '*receiving  orders  for  work  and 
labor  and  executing  them"  (as  held  by  Judge 
Bleckley),  the  nature  and  importance  of  its 
business  with  the  public,  in  our  opinion,  de- 
mands that  such  a  corporation  should,  by 
appropriate  legislation,  be  required  to  answer 
for  mental  suffering,  as  well  as  for  pecu- 
niary loss,  caused  by  and  due  to  the  acts  or 
omissions  of  its  servants  and  agents. 

The  decision  in  the  Chapman  Case  was  not 
only  rendered  at  a  time  when  a  statutory 
penalty  (discussed  in  the  opinion)  was  of 
force,  but  it  is  distinguishable  from  the  pres- 
ent case  in  several  other  respects,  which  are 
adverted  to  therein  and  which  doubtless 
affected  the  conclusion  reached.  The  plain- 
tiff in  this  case  was  the  sender  of  the  mes- 
sage, while  Chapman  was  the  party  to  whom 
the  message  was  sent ;  and,  in  discussing  the 
various  decisions  upon  the  subject  of  recom- 
pense for  mental  anguish,  Justice  Samuel 
Lumpkin  mentions,  as  one  of  the  elements  of 
difficulty  in  determining  that  case,  "whether 
the  person  to  whom  the  message  is  sent,  as 
well  as  the  sender,  can  recover."  88  Ga. 
765,  15  S.  E.  901,  17  L.  R.  A.  430,  80  Am. 
St.  Rep.  183.  And  again,  still  discussing  the 
questions  of  difficulty  (p.  766  of  88  Ga.,  page 
901  of  15  S.  B.),  he  says:  "Some  hold  that 
the  sendee  also,  being  the  beneficiary  of  the 
contract,  can  maintain  the  action  for  its 
violation."  Again,  It  was  not  held  in  the 
Chapn^an  Case  that  a  plaintiff  could  not  re- 
cover nominal  damages,  but  only  that  the 
plaintiff  in  that  case  could  not  recover  them, 
for  the  express  reason  stated,  to  wit,  that 
to  give  nominal  damages  necessarily  denies 
any  further  recovery,  and  in  that  case  the 
plaintiff  already  had  a  verdict  for  the  penal- 
ty. And  further  on  it  is  held,  in  express 
terms,  that  a  plaintiff  in  such  a  case  as  this, 
while  she  cannot  recover  for  wounded  feel- 
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ings  and  mental  anguish,  can  recover  nominal 
damages.  To  quote  from  the  opinion*  (page 
775  of  88  Ga.,  page  904  of  15  S.  E.) :  "It 
seems  there  is  no  public  policy  to  be  sub- 
served  by  giving  damages  for  mental  suffer- 
ing as  a  general  rule,  and  the  law  does  not 
allow  it  But  it  is  urged  that  the  public 
occupation  of  telegraph  companies  creates 
between  them  and  the  public  a  special  rela- 
tion, in  which  their  responsibility  is  greater 
than  that  of  other  persons.  So  much  of 
their  business  and  profit  is  derived  from  the 
acceptance  of  messages  involving  feelings 
only  that  at  first  view  it  would  seem  legiti- 
mate and  salutary  to  require  them  to  answer 
in  damages  for  any  dereliction  of  duty  in 
this  important  part  of  their  activity.  The 
argument  is  that  in  the  exercise  of  a  public 
employment  they  undertake  for  hire  to  serve 
tlie  feelings  of  their  customers,  and  therefore 
ought  to  pay  for  negligent  nonperformance  or 
misperformance  of  this  peculiar  function. 
This  reasoning  is  unanswerable  in  so  far  as 
it  proves  a  right  of  action  to  arise  out  of 
the  breach  of  duty."  This  last  sentence  un- 
questionably sustains  our  view  with  regard 
to  the  error  of  dismissing  the  plaintiff's  pe- 
tition in  response  to  the  general  demurrer. 
The  Judge  then  proceeds  to  say  that  the 
penalty  act  of  1887  gives  a  conventional  re- 
dress of  some  money  value  in  lieu  of  mere 
nominal  liability,  thus  again  inferentially 
referring  to  one  of  the  considerations  which 
had  influenced  the  decision  in  that  case,  to 
wit,  that  the  plaintiff  could  not  sue  at  once 
for  the  penalty  and  for  nominal  damages, 
as  the  nominal  damages  were  included  in  the 
penalty  and  the  plaintiff  benefited  thereby. 

Unquestionably  in  this  case,  according  to 
the  allegations  of  the  petition,  the  telegraph 
company,  by  receiving  the  dispatch,  owed 
the  plaintiff  a  duty  the  breach  of  which  will 
support  an  action  for  damages.  Langley  v. 
W.  U.  Tel.  Co.,  88  Ga.  778,  15  S.  E.  291. 
The  damages  recoverable  would  be  control- 
led by  the  law  of  tort;  the  contract  of  the 
company  (implied  by  acceptance  of  message) 
being  merely  inducement,  creating  Ihe  rela- 
tion between  sender  and  the  company  as 
carrier  of  the  message,  and  fixing  a  public 
duty  of  the  company.  Telegraph  companies 
pursue  a  public  employment,  and  their  pub- 
lic duty  to  a  special  patron  is  raised  by  the 
contract  (implied  by  the  acceptance  of  the 
message  for  transmission  and  delivery).  Gray 
V.  W.  U.  Tel.  Co.,  87  Ga.  351,  13  S.  E.  562, 
14  L.  R.  A.  95,  27  Am.  St  Rep.  259.  While 
not  bound  as  insurers,  they,  as  well  as  all 
common  carriers,  are  liable  for  negligence. 
In  every  breach  of  contract  duty,  nominal 
damages  (that  is  to  say,  general  damages)  are 
recoverable,  and  therefore  the  court  erred  in 
dismissing  the  present  case.  Civil  Code  1896, 
f  3801;  Lilly  v.  Boyd,  72  Ga.  83  (1);  Kenny 
V.  Collier,  79  Ga.  743,  8  S.  E.  58  (1,  2).  De- 
posit of  the  telegram  and  failure  to  trans- 
mit being  shown,  the  burden  would  be  upon 


the  company  to  Justify.  This  petition  cer- 
tainly could  resist  a  general  demurrer.  It 
showed  a  public  duty  arising  out  of  a  con* 
tract  to  transmit  the  message^  assumed  by 
defendant  company.  It  alleged  a  breach  of 
that  duty,  growing  out  of  the  failure  to 
transmit  the  message,  and  thereby  imposed 
on  the  telegraph  company  the  burden  of 
showing  diligence;  and  the  breach  of  the 
duty  entitled  the  plaintiff  to  recover  for  the 
tort.  The  petition  met  every  requirement 
necessary  to  charge  the  company  with  notice 
of  the  relationship  of  the  parties,  as  well 
as  with  actual  knowledge  of  the  vital  import- 
ance of  the  misplaced  message;  and,  but  for 
the  ruling  in  the  Chapman  Case,  we  would 
unhesitatingly  say  that  if,  on  the  trial  of 
the  case,  the  evidence  sustained  the  allega- 
tion, the  facts  as  alleged  would  Justify  the 
imposition  of  exemplary  damages.  Accord- 
ing to  the  allegations  of  the  petition  there 
can  be  no  doubt  that  the  failure  of  the  com- 
pany to  perform  its  duty  was  the  causa 
causans,  the  proximate  -cause,  of  such  mental 
pain  and  anguish,  as  well  as  inconvenience, 
as  common  carriers  are  well-nigh  universally 
held  responsible  for  in  our  courts.  But, 
though  the  plaintiff  may  not  recover  this,  she 
is  entitled  to  recover  at  least  nominal  dam- 
ages, and  her  petition  should  not  have  been 
dismissed. 
Judgment  reversed. 


(1  Qa.  App.  832) 
GEORGIA  RY.  &  ELECTRIC  CO.  v.  BAK- 
ER.     (No.  256.) 

(Court  of  Appeals  of  Georgia.     May  9,  1907.) 

1.  EviDKNCE— Res  Gbsta— Acrrs  Aocompaht- 
iNo  Transaction. 

It  is  error  to  allow  a  witness  in  an  action 
brought  to  recover  damages  for  an  insult,  alleged 
to  have  been  given  on  a  street  car,  to  testify  as 
to  conduct  of  the  conductor  subsequent  to  the 
transactions  alleged  in  the  petition,  and  discon- 
nected therewith.  An  objection  to  such  testi- 
mony, that  it  was  irrelevant  and  uiadmissible, 
should  have  been  sustained. 

2.  TBIAIr-CONDtJCT— RkMABKB  OF  JUDOS. 

While  reasonable  latitude  of  expression 
must  be  allowed  a  trial  judge  in  ruling  on  the 
admissibility  of  evidence,  still  the  immediate 
and  positive  affirmation  by  the  court  of  a  state- 
ment of  counsel  that  a  given  fact  (not  relevant 
to  the  issues)  would  be  evidence  of  discourtesy, 
and  which  could  be  well  understood  by  the  jury 
as  an  expression  of  an  opinion  as  to  the  effect 
of  the  testimony,  was  error. 

[Ed.  Note.— For  cases  in  point,  see  (>ent.  Dig. 
vol.  46,  Trial,  fi§  439-443.] 

8.  Same— Instructions— Pbovince  of  Coukt 
AND  Jury— (^MMENTS  on  Evidence. 

It  was  error,  in  instructions  to  the  jury» 
for  the  court  to  charge  that  the  Supreme  Court 
had  passed  upon  the  fact  that  the  things  set  out 
in  the  declaration  made  a  case  in  court,  and  es- 

f>ecially  where,  as  a  matter  of  fact,  the  nartica* 
ar  case  submitted  had  not  been  to  the  Supreme 
Court 

4.  D  A  If  A  o  E  s— Subjects  of  Comfensatobt 
Damages— Mental  Suffering. 

It  was  error  to  charge  the  jury  that  if  th« 
words  and  actions  of  the  defendant's  servant 
were  such  aa  to  insult  and  annoy  the  plaintiff. 


<5a.) 


GEORGIA  RY.  &  ELECTRIC  CO.  v.  BAKER. 


89 


and  to  worry  her  and  hnmiliate  her,  she  wonld 
be  entitled  to  damages.  There  can  be  no  recov- 
ery for  annoyance  and  worry;  and  the  jury 
should  also  have  been  instructed  that  the  facts 
4aid  circumstances  should  not  only  have  been 
such  as  did  humiliate  and  insult  the  plaintiff, 
but  such  as  would  reasonably  tend  to  humiliate 
any  person  in  similar  circumstances.  The  dam- 
ages recoverable  for  tort,  in  this  state,  are  re- 
stricted to  injuries  to  person,  property,  and  rep- 
utation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  S  1121;  vol.  15,  Damages,  U 
101-103.] 

5.  Same— Instbuctions. 

It  is  error,  after  giving  in  charge  section 
3906  of  the  Civil  Code  of  1895,  and  without 
any  other  or  further  instructions  as  to  the  meas- 
ure of  damages,  to  charge  the  jury  that  this  sec- 
tion would  be  the  rule  under  which  the  jury 
would  assess  damages,  in  case  they  found  the 
defendant  liable.  In  every  case  the  jury  should 
be  properly  instructed  as  to  the  measure  of  dam* 
ages  applicable  to  the  facts  of  the  particular 
case. 
«.  Cabrikbb  —  Tbanspobtation    of    Passeiv- 

OEB8  —  Personal  Injubies  —  Acts  of  Cab- 

bieb's  Employes. 

While  the  conductor  of  a  common  carrier 
is  clothed  with  police  power,  that  fact  affords 
no  immunity  to  the  carrier  for  damage  resulting 
from  his  wrongful  or  illegal  discharge  of  his 
duty,  either  as  servant  of  the  company  or  under 
color  of  the  police  Flower  delegated  to  him  by 
law.  Consequently  it  was  not  error  for  the 
<!ourt  to  refuse  a  reauest  to  charge  that  the  de- 
fendant was  not  Ha  Die  for  its  conductor's  acts 
in  carrying  out  the  law  requiring  the  separation 
at  white  and  colored  passengers ;  the  request 
being  only  a  partially  correct  statement  of  the 
law. 

7.  Trial  —  Instbuctions  —  Necessity- Duty 

OF  Judge. 

It  is  error  for  the  court  to  omit  to  charge 
the  principles  of  law  applicable  to  proper  con- 
tentions of  either  part^  to  a  cause,  where  such 
contentions  are  authorized  by  the  pleadings,  and 
are  sustained  by  testimony,  and  thus  become  is- 
sues in  the  case. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  Calhouii, 
Judge. 

Action  by  A.  L.  Baker  against  the  Georgia 
Railway  &  Electric  Company.  Judgment  for 
plalntiflf,  and  defendant  brings  error.  Be- 
Tersed. 

Rosser  ft  Brandon  and  Walter  T.  Colquitt, 
for  plaintiff  in  error.  Burton  Smith  and  J. 
A.  Branch,  for  defendant  in  error. 

RUSSELL,  J.  Mrs.  A.  L.  Baker  recovered 
a  verdict  for  $775  against  the  Georgia  Rail- 
way &  Electric  Company.  The  defendant 
•company  moved  for  a  new  trial,  and  excepts 
to  the  judgment  denying  and  overruling  the 
motion.  There  are  21  grounds  of  the  amend- 
ed motion;  but,  as  the  decision  of  some  of 
them  is  determinative  of  the  merits  of  the 
<luestlon  involved.  It  will  not  be  necessary  to 
pass  upon  all  of  these  numerous  assignments 
of  error. 

Mrs.  Baker  sued  (in  the  language  of  her 
declaration)  for  annoyance,  humiliation,  mor- 
tification, and  insult.  No  attempt  was  made 
to  prove  any  special  damages.  The  case 
proceeded  upon  her  right  to  recover  whatever 
actual  damages  she  sustained  to  her  feelings. 


and  whatever  vindictive  damages,  if  any, 
the  circumstances  might  authorize  the  Jury 
to  assess.  It  appears,  from  the  evidence  of 
the  plaintiff,  that  Mrs.  Baker  was  under 
treatment  from  a  physician,  to  whose  dfflce 
she  went  at  stated  intervals;  that  she  went 
to  the  office  of  the  physician  from  her  home* 
a  distance  of  about  a  mile  and  a  half,  um^c- 
companied;  that  on  the  day  in  question  she 
had  been  to  the  office  of  the  physician,  and 
walked  back  from  his  office,  something  more 
than  two  blocks,  to  take  the  car;  that  her 
husband,  at  the  telegraph  office,  and  her 
brother,  at  a  wholesale  bouse,  were  at  work 
within  less  than  1(X)  yards  of  where  she  pass- 
ed along  to  take  the  car;  that  she  got  on  the 
car  and  sat  down  on  one  of  the  rear  seats, 
set  apart  for  the  use  of  colored  passengers, 
and  which  she  knew  to  be  set  apart  for  the 
use  of  colored  passengers;  that  she  was  too 
sick  to  move  forward  while  the  car  was  in 
motion;  that  the  conductor  went  to  her  soon 
after  the  car  started,  and  said,  "Move  up  to 
the  front,  please;"  that  she  paid  no  attention 
to  this  request  and  made  no  response  to  the 
conductor;  that  the  conductor  shortly  after- 
wards went  to, her  again  and  requested  her 
to  move  up  to  the  front,  whereupon  she  told 
bim  that  she  was  too  sick  to  move  while  the 
car  was  in  motion,  but  that  she  would  move 
when  It  stopped;  that  the  conductor  came  to 
her  again  and  requested  her  to  move,  and 
threatened  to  have  her  arrested  if  she  did 
not  move;  that  the  car  stopped  again  after 
this  at  Mitchell  and  Whitehall  streets,  and 
she  did  not  move  up  while  it  was  stopped; 
that  after  this  time  she  heard  the  conductor, 
upon  the  back  platform  of  the  car,  remark 
to  another  man  in  uniform,  *'Damn  her,  if 
she  don't  move  I  am  a  good  notion  to  throw 
her  through  the  window;"  that  she  did  not 
move  at  any  of  the  subsequent  stops  of  the 
car  until  it  had  become  practically  filled  with 
people  and  had  traveled  about  a  mile,  where 
some  negro  passengers  got  on,  which  necessi- 
tated her  moving  to  the  extreme  front  of  the 
car  in  order  to  reach  a  vacant  seat,  all  the 
other  places,  in  the  meantime,  having  been 
filled  up  by  passengers  at  the  various  stops 
of  the  car.  The  foregoing  presents  the  sali- 
ent features  of  the  case,  as  testified  to  by 
the  plaintiff.  No  other  witness  testified  as 
to  the  circumstances  of  the  transaction,  ex- 
cept the  defendant's  conductor,  whose  testi- 
mony was  materially  in  conflict  with  that 
of  the  plaintiff,  but  which,  having  been  dis- 
regarded by  the  jury,  will  not  be  considered 
by  us. 

The  plaintiff  in  error  insists  that  the  ver- 
dict is  excessive,  and  a  new  trial  ought  to 
be  granted;  that  the  most  that  the  plaintiff 
ever  claimed  was  that  the  conductor  had  re- 
quested her,  two  or  three  times,  to  move, 
which  requests  she  disregarded,  and  kept 
her  seat  until  she  was  forced  to  move  by  the 
advent  of  the  negroes,  after  the  car  had 
traveled  more  than  a  mile;  that  the  oath 
which  she  quoted  was  not  addressed  ^to  her, 
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but  to  some  person  outside  of  the  car,  on 
the  back  platform,  and  not  Intended  for  her 
ears  at  all.  There  Is  some  force  in  the  ar- 
gument of  counsel  for  the  plaintiff  in  error 
that,  even  conceding  that  the  defendant's 
conductor  swore  falsely  when  he  denied  the 
use  of  the  oath,  and  conceding  that  the  plain- 
tiff, in  her  excited  and  nervous  condition  and 
at  her  comparatively  remote  distance  from 
the  conductor,  did  not  misunderstand  what 
he  said,  still  the  fact  remains  that  the  re- 
mark was  not  addressed  to  her  and  was  not 
intended  for  her  hearing;  and  it  is  most 
probable,  as  suggested,  that,  if  it  had  been 
uttered  in  a  tone  of  voice  loud  enough  to 
warrant  the  inference  that  it  was  intended 
to  be  heard  by  her,  the  remark  would  have 
been  resented  by  the  other  passengers  on  the 
car.  Although  a  verdict  for  $775,  under  the 
evidence  disclosed  by  this  record,  does  seem 
to  us  rather  large,  still  our  obligation  to  rec- 
ognize the  right  of  the  Jury  to  assess  the 
damages  in  every  such  case  is  so  strong,  and 
our  regard  for  the  right  of  passengers  to  pro- 
tection from  insult  or  abuse  is  so  profound, 
that  we  would  be  extremely  reluctant  to  set 
aside  this  verdict  upon  the  ground  that  it  is 
so  excessive  as  by  its  very  amount  to  show 
that  the  finding- was  the  result  of  bias,  prej- 
udice, or  other  improper  influences.  We  are 
not  prepared  to  say  that  we  would  do  so, 
were  this  the  only  question  in  the  case.  For 
reasons  hereafter  stated,  it  Is  not  necessary 
tbat  the  question  of  amount  be  passed  upon. 
Upon  another  trial,  in  which  the  errors  now 
complained  of  will  doubtless  not  be  again 
committed,  the  Jury  can  determine,  not  only 
liability,  but  amount  While  any  one  of  the 
various  assignments  of  error  certified  by  the 
trial  Judge  might  of  itself  be  considered  a 
harmless  error,  taken  altogether  it  must  be 
apparent,  from  the  general  countenance  of 
the  case,  that  the  defendant  did  not  have  a 
fair  legal  trial,  and  that  the  errors  com- 
plained of  probably  Induced  the  verdict  ren- 
dered, and  perhaps  greatly  contributed  to 
increase  the  amount  of  the  recovery.  A  brief 
review  of  some  of  the  grounds  of  the  motion 
will  sustain  this  statement. 

It  is  complained  in  the  first  and  second 
grounds  of  the  motion  that  the  court  permit- 
ted the  plaintiff  to  testify  that  the  conductor 
would  not  stop  the  car  long  enough  for  her 
to  get  her  feet  on  the  ground.  The  defend- 
ant objected  to  this  evidence  as  irrelevant 
and  immaterial,  but  the  court  overruled  this 
objection.  The  following  colloquy  occurred 
in  the  presence  of  the  Jury.  Plaintiff's  at- 
torney, combating  the  objection,  said  that 
'*to  hurry  her  before  she  alighted  safely 
would  be  an  evidence  of.  discourtesy,"  and 
the  court  replied,  "Yes;  I  will  let  it  stay  in." 
There  was  no  allegation  in  the  petition  which 
authorized  this  evidence.  The  plaintiff's  al- 
legation of  discourtesy  concluded  in  the  peti- 
tion with  the  statement  of  acts  on  the  car 
and  before  she  proceeded  to  alight.  The 
transaction  complained  of  had  closed.    Dis- 


courtesy on  one  occasion  cannot  be  shown 
by  proof  of  discourtesy  on  another  occasion. 
To  admit  the  evidence  at  all  had  necessarily 
the  effect  of  adding  weight  to  plaintiff's  con- 
tention that  the  conductor  had  been  dis- 
courteous to  her  on  the  occasion  from  which 
the  suit  arose,  as  against  his  contradictory 
evidence  that  no  discourtesy  was  shown. 
The  objection  that  the  evidence  was  irrele- 
vant and  immaterial  was  well  taken;  and 
when  the  Judge,  in  making  his  ruling,  stated 
in  immediate  sequence,  and  almost  in  con- 
cert with  the  counsel  for  the  plaintiff,  that 
to  hurry  her  before  she  alighted  would  be 
evidence  of  discourtesy,  and  that  for  that 
reason  he  would  let  the  evidence  stay  in, 
the  Jury  could  not  have  failed  to  understand 
the  language  of  the  court,  under  the  circum- 
stances, as  being  an  opinion  expressed  by  the 
court  on  the  evidence.  This  was  a  violation 
of  section  4334  of  the  Civil  Code  of  1895. 

The  third  ground  of  the  motion  Is  not  fully 
approved  by  the  trial  Judge,  and  for  that 
reason  will  not  be  considered.  Nor  is  it 
necessary  to  discuss  the  fourth  and  fifth 

In  the  sixth  ground  of  the  amended  motion, 
as  approved  by  the  court,  it  is  stated  that 
counsel  for  the  plaintiff  argued  before  the 
court  that  the  case  then  being  tried  had  been 
to  the  Supreme  Court,  and  that  the  Supreme 
Court  had  decided  that  in  this  declaration 
they  had  a  good  case;  and  in  the  seventh 
ground  complaint  is  made  that  the  court,  in 
charging  the  Jury,  emphasized  this  error  and 
gave  additional  weight  to  it,  as  against  the 
defendant,  by  stating  that  the  Supreme  Court 
had  passed  upon  the  fact  that  the  things  set 
out  in  the  declaration  made  a  case  in  court. 
At  the  time  of  the  argument  of  plaintiff's 
counsel  the  defendant  asked  a  mistrial  on  ac- 
count of  the  statement  and  argument  com- 
plained of,  upon  the  ground  that  it  deprived 
the  defendant  of  a  fair  trial,  would  inevita- 
bly affect  the  opinion  of  the  Jury,  and  could 
have  no  other  effect  than  to  bias  the  minds 
of  the  Jury  against  the  defendant  We  are 
not  prepared  to  say  that  the  court  should 
have  granted  a  mistrial  upon  the  statement 
made  by  plaintiff's  counsel;  but  we  are 
quite  sure  that  the  remark  made  was,  in  its 
tendency,  prejudicial  to  the  defendant's  case, 
and  tbat  the  court  should  have  clearly  and 
explicitly,  at  the  time  that  his  attention  was 
called  thereto,  explained  to  the  Jury  that  they 
had  no  concern  with  what  might  have  been 
the  decision  of  the  Supreme  Court,  that  they 
should  pay  no  attention  to  the  remark  made, 
and  should  receive  the  law  only  from  the 
court,  when  it  should  thereafter  be  given  to 
them  In  charge.  So  far  as  the  language  in 
the  seventh  ground  is  concerned,  we  are 
quite  sure  that  the  able  trial  Judge  was  en- 
deavoring to  do  what  he  should  have  done 
the  day  before— trying  to  vrithdraw  from  the 
Jury  any  impression  which  might  have  been 
created  as  to  the  decision  of  the  Supreme 
Court  referred  to.    Upon  examination  of  the 
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wbole  chai^  we  are  constrained  to  this  opin- 
ion. But  the  language  used,  that  'the  Su- 
preme Court  passed  upon  the  fact  that  the 
things  set  out  in  the  declaration  made  a  case 
In  court/*  In  view  of  all  the  circumstances 
of  the  case,  was  peculiarly  unfortunate,  and 
not  suited  for  the  purpose  doubtless  Intended 
by  the  court.  The  effect.of  this  language  was 
to  state  broadly  to  the  Jury  that  the  Supreme 
Court  had  said  that  the  plalntiiT  bad  a  case, 
and  that  It  was  only  necessary,  in  order  to 
recover  from  the  defendant,  to  prove  the 
physical  facts  set  out  in  her  petition.  It 
tended  to  deprive  the  defendant  of  that  fair 
and  impartial  trial  before  a  jury  to  which 
every  litigant  is  entitled.  Its  natural  effect 
was  to  bias  the  opinion  of  the  jury  towards 
a  decision  that  a  recovery  should  be  had,  in 
order  that  they  should  obey  and  properly 
respect  what  they  thought  was  the  opinion 
of  the  Supreme  Court;  and  as  a  matter  of 
fact,  though  plaintiff's  husband's  case  had 
been  taken  to  the  Supreme  Court  (Georgia 
Railway  &  Electric  Co.  v.  Baker,  120  Ga. 
991,  48  S.  E.  355),  it  appears  from  the  record 
that  this  plaintiff's  case  had  never  been  pass- 
ed upon  by  that  tribunal. 

We  think  that  the  charge  complained  of  in 
the  eighth  ground  is  too  broad.  It  put  too 
great  a  burden  on  the  defendant,  and  made 
the  effect  on  the  plaintiff  the  test  of  the  in- 
sult, without  leaving  the  jury  to  pass  upon 
the  question  of  what  would  be  an  Ixisult  to  a 
normal  person  of  ordinary  sensibility,  under 
the  facts  and  circumstances  shown  in  the 
ease;  and  it  allowed  plaintiff  to  recover  if  she 
was  annoyed,  whether  she  had  reason  to  be 
annoyed  and  insulted  or  not.  The  language 
used  by  the  court  was  as  follows:  "If  you 
determine,  from  the  evidence  in  the  case, 
that  the  words,  actions,  etc.,  were  such  as 
to  insult  and  annoy  her,  and  to  worry  her 
and  humiliate  her,  then  you  give  her  such 
damages  as  you  think  she  is  entitled'  to  re- 
cover." As  has  heretofore  been  ruled  by 
this  court,  in  Glenn  v.  Western  Union  Tel. 
Co.,  1  Ga.  App.  821,  58  S.  E.  83,  we  are 
bound  by  the  decision  in  Chapman  v.  W.  U. 
Tel.  Co.,  88  Ga.  763,  15  S.  E.  901,  17  L.  R.  A. 
430,  30  Am.  St  Rep.  183,  while  we  do  not  ap- 
prove it.  We  think  that  the  peace  of  mind, 
the  feelings,  and  the  happiness  of  every  one 
should  be  guarded  by  giving  recovery  of 
damages  for  mental  anguish  or  suffering 
produced  either  Intentionally  or  negligently. 
But  the  doctrine  of  the  Chapman  Case,  that 
only  the  body,  reputation,  and  property  of. 
the  citizen  are  protected  by  liability  for  dam- 
ages on  the  part  of  the  wrongdoer,  is  ex- 
pressly affirmed  in  Cole  v.*  Atlanta  ^  West 
Point  R.  Co.,  102  Ga.  479,  81  S.  E.  108,  in 
which  a  right  of  recovery  is  sustained  on 
the  express  ground  that  the  allegations  of 
the  petition  affirm  a  "wanton  and  Inexcusa- 
ble injury  to  [Cole's]  person,  viz.,  a  flagrant 
attack  directed  towards  his  reputation." 

The  next  ground  of  complaint  which  we 
will  consider  is  the  exception  taken  to  the 


following  charge  of  the  court:  '*Now,  in 
passing  upon  the  question  of  damages,  if  you 
should  And  that  the  railway  company  is  lia- 
ble, I  givQ  you  this  law  of  our  state:  *In 
every  tort  there  may  be  aggravating  circum- 
stances, either  in  the  act  or  the  intention; 
and  in  that  event  the  jury  may  give  addition- 
al damages,  either  to  deter  the  wrongdoer 
from  repeating  the  trespass,  or  as  compen- 
sation for  the  wounded  feelings  of  the  plain- 
tiff.' And  that  would  be  the  rule  under 
which  you  are  to  assess  damages."  We  will 
consider  this  ground  (which  relates  to  the 
court's  giving  section  3906  of  the  Civil  Code 
of  1895  in  charge  to  the  jury)  in  connection 
with  the  next  succeeding  ground,  in  which 
complaint  is  made  that  the  court  gave  no 
measure  to  the  jury  by  which  they  could  es- 
timate the  plalntilTs  damages  in  case  of  re- 
covery, except  section  3906  of  the  Civil  Code 
of  1895.  While  it  was  not  erroneous  to  sub- 
mit the  principle  contained  in  this  section,  it 
was  error  on  the  part  of  the  court  to  instruct 
the  jury  that  this  section  would  be  the  rule 
under  which  they  were  to  assess  damages.  It 
was  a  clear  expression  of  opinion  on  the 
part  of  the  court  that  there  were  aggravat- 
ing circumstances  in  the  case  being  tried, 
and  that  additional  damages  should  be  giv- 
en, and  withdrew  these  questions  from  the 
jury  by  virtually  saying  to  them  that,  if 
they  believed  the  plaintiff  was  entitled  to 
recover  at  all,  damages  should  be  given, 
either  to  deter  the  wrongdoer  from  repeat- 
ing the  trespass,  or  as  compensation  for  the 
wounded  feelings  of  the  plaintiff;  and  this 
without  anywhere  having  instructed  the  jury 
as  to  any  measure  of  tiie  original  damages 
to  which  the  proposed  addition,  arising  from 
aggravation,  should  be  made. 

We  think,  too,  that  It  was  error  for  the 
court  to  charge  the  jury  (though  it  was  no 
doubt  due  to  inadvertence,  and  perhaps  thus 
understood  by  the  jury,  and  consequently 
harmless)  that  they  would  be  governed  by 
the  facts  as  they  knew  them  to  be  and  heard 
them  from  the  stand.  The  court,  doubtless. 
Intended  to  say  the  facts  as  the  jury  knew 
them  from  hearing  them  from  the  stand. 

Judgment  reversed. 


(1  Ga.  App.  761) 
BASHINSBnr  V.  WESTERN  UNION  TEliE- 

GRAPH  CO.    (No.  297.) 
(<3ourt  of  Appeals  of  Georgia.     May  9,  1907.) 

1.  TEIJEQBAPH&— Delay  in  Telegbaic  —  Ac- 
tion FOB  Damages— Pleading. 

The  action  being  for  damages  on  account 
of  failure  to  deliver  in  reasonable  time  a  tele- 
gram for  the  purchase  of  cotton,  by  which  fail- 
ure the  plaintiffs  were  prevented  from  effecting 
a  sale  of  the  cotton  and  lost  a  contract  from 
which,  if  the  message  had  l)een  correctly  de- 
livered, they  would  have  made  certain  commis- 
sions, and  the  terms  and  conditions  of  the  con- 
tract not  being  alleged  so  as  to  inform  the  de- 
fendant of  its  character  and  the  amount  of  com- 
missions contracted  for,  if  any,  and  so  as  to 
enable  it  to  be  determined  whether  a  contract 
or  a  proposal  to  contract  was  the  subject-mat- 
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ter  of  the  salt,  a  special  demarrer  to  tbe  peti- 
tion was  properly  sostained. 

2.  Same— Cipher  TEUcasAH. 

While  a  telegraph  company  is  bound  prop- 
erly and  promptly  to  transmit  and  deliver  a 
message  sent  in  cipher*  if  it  undertakes  to  trans- 
mit the  same,  such  company  is  not  charf^eable 
with  knowledge  of  the  contents  and  meaning  of 
words  used  in  sending  messages  in  cipher,  and 
which  are  purposely  unintelligible  except  to 
the  addressee.  In  such  case  the  only  presumi>- 
tion  with  which  the  telegraph  company  la 
chargeable  is  knowledge  of  the  importance  of 
the  message, 

3.  Same. 

Consequently,  in  a  case  where  it  is  alleged 
that  damage  has  resulted  from  failure  either  to 
transmit  or  promptly  deliver  a  message  in  ci- 
pher, which  message  either  embodies  or  com- 
pletes the  contract,  and  the  fulfillment  of  which 
contract  as  alleged  would  have  been  profitable 
to  the  plaintiff,  and  the  loss  whereof,  as  alleg- 
ed, has  endamaged  him,  it  is  incumbent  upon 
the  plaintiff  to  translate  such  cipher  telegram 
in  the  petition,  so  as  to  put  the  defendant  upon 
notice  of  its  contents  and  properly  enable  nim 
to  prepare  his  defense. 

4.  Same. 

Where  the  alleged  loss  and  damage,  and 
the  question  as  to  whether  there  was  a  contract 
or  not,  and  as  to  whether  such  contract,  if 
shown  to  exist,  and  if  it  had  been  performed 
by  the  addressee,  included  profits  or  commis- 
sions, as  alleged,  can  be  determined  onlv  by  a 
knowledge  of  the  contents  of  such  telegram, 
and  such  cipher  message  is  unintelligible,  a 
special  demurrer  to  the  allegations  that  a  con- 
tract was  lost  by  reason  of  delay  in  delivery 
of  the  message,  and  that  by  said  contract  the 
plaintiff  would  have  made  commissions,  is  prop- 
erly sustained  upon  the  ground  that  the  allega- 
tions are  too  vague,  indefinite,  and  uncertain. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sandersville;  Hy- 
man.  Judge. 

Action  by  Bennett  &  Co.  against  the  West- 
ern Union  Telegraph  Company.  On  the  death 
of  Bennett,  Bashinsky,  surviving  partner,  was 
substituted  as  plaintiff.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirm- 
ed, with  direction. 

Evans  &  Evans,  for  plaintiff  in  error. 
Joseph  H.  Hall  and  Warren  Boberts,  for  de- 
fendant in  error. 

BUSSELL,  J.  Bennett  &  Co.  sued  the  tele- 
graph company  in  the  city  court  of  Sanders- 
ville for  $1,999.99  damages  for  an  alleged  de- 
lay of  2  hours  and  30  minutes  in  the  deliv- 
ery of  the  following  cipher  message:  "Minno- 
ben,  Sandersville,  Georgia.  Devlum  Lich- 
bades  digrassa  licoperdo  gabblola  marntium 
argeorum  llabamus  balance  haspicoU  bemen." 
Plaintiffs  alleged  that  this  telegram  was 
from  a  broker  in  Bremen,  for  the  purchase 
of  200  bales  of  middling  lint  cotton,  each 
weighing  600  pounds,  at  the  price  of  6.20d. 
per  pound  for  middling  cotton  and  6.25d.  for 
good  middling.  Plaintiffs  alleged  further 
that  they  immediately  wired  their  acceptance 
of  the  offer  for  the  purchase  of  said  cotton, 
but,  by  reason  of  the  delay  in  delivering  the 
f]r:Iglnal  telegram  sent  them  from  Bremen, 
their  reply  reached  Bremen  too  late,  and 
they  were  thereby  prevented  from  effecting 


the  sale  of  the  cotton,  and  lost  a  coatcact  by 
which  they  would  have  made  commissions  of 
$1,999.99  had  the  message  to  them  been 
promptly  delivered.  Plaintiffs  further  alleg- 
ed that,  if  the  message  had  been  delivered 
in  a  reasonable  time,  or  even  an  hour  sooner, 
they  would  not  have  sustained  any  loss,  but 
would  have  been  able  to  make  and  carry 
out  the  contract,  and  make  their  commission 
in  the  sum  aforesaid.  The  defendant  demur- 
red to  those  portions  of  the  third  and  fourth 
paragraphs  of  plaintiffs'  petition  in  which  it 
is  alleged  that,  by  reason  of  the  delay  in  the 
delivery  of  the  message,  a  contract  was  lost, 
by  which  contract  plaintiffs  would  have 
made  commissions,  upon  the  ground  that  the 
allegations  as  to  the  contract  and  the  com- 
missions are  too  vague,  indefinite,  and  un- 
certain, and  do  not  put  the  defendant  spe- 
cifically on  notice  as  to  the  character  and 
terms  of  the  contract,  the  amount  of  the 
commissions  contracted  for,  or  what  would 
have  accrued  to  the  plaintiffs  upon  the  com- 
pletion of  the  contract  This  demurrer  waa 
sustained ;  and,  no  amendment  being  offered, 
the  trial  Judge  dismissed  the  suit,  and  this 
Judgment  is  now  alleged  to  be  erroneous. 

It  cannot  be  seen,  from  the  allegations  of 
the  petition,  how  the  plaintiffs  were  dam- 
aged. No  right  to  recover  damages  is  al- 
leged. It  is  nowhere  distinctly  alleged  that 
the  plaintiffs  had  a  contract  with  the  sender 
of  the  message.  On  the  contrary,  from  the 
distinct  averment  in  the  fourth  paragraph 
of  the  petition  that  they  **would  have  been 
able  to  have  made  the  contract,"  etc,  it  can 
only  be  inferred  that  they  did  not  have  such 
a  contract  as  would  have  bound  the  sender  of 
the  message.  They  lost  nothing  but  a  chance 
to  make  something.  It  was  a  case  of  lost 
opportunity;  but  the  plaintiffs  were  in  the 
same  condition  after  receiving  the  telegram 
as  they  were  before,  except  the  expense  of 
their  reply,  which  was  sent  "at  a  venture," 
It  is  averred  that,  If  the  plaintiffs  had  re- 
ceived the  telegram  In  time,  they  would  have 
made  $1,999.99.  They  might  have  done  this, 
if  they  had  been  able  to  make  the  contract, 
or  they  might  not  No  contract  is  set  out 
The  defendant  had  the  right  to  be  informed* 
From  the  fact  stated  in  the  petition,  that  a 
reply  had  to  be  sent  and  received  at  Bremen 
by  10:30  o'clock  a.  m.,  it  is  evident  that  there 
was  no  contract,  but  only  a  proposal  to  con- 
tract Thus  viewed,  plaintiffs'  complaint  la 
that  the  defendant  failed  to  deliver  in  time 
the  offer  of  the  Bremen  cotton  buyers  to 
take  200  bales  of  cotton  at  the  price  named; 
and  the  ruling  in  Richmond  Mills  v.  Tele- 
graph Co.,  123  Ga.  222,  51  S.  E.  293,  becomes 
applicable.  "Compensatory  damages  cannot 
be  recovered  of  a  telegraph  company  for  fail- 
ure to  send  or  deliver  a  mere  proposal  to 
sell,  ♦  ♦  ♦  as  they  are  contingent  upon  its 
acceptance."  Beatty  Lumber  Co.  v.  Tele- 
graph Co.,  52  W.  Va.  410,  44  S.  E.  309,  and 
clt  And  in  the  Beatty  Case  (page  414  of 
52  W.  Va.,  page  310  of  44  S.  B.)  the  court 
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says  further,  '*Tbe  trouble  •  •  •  1b  that 
there  was  no  finished  contract  between  the 
parties,  but  only  a  proposal  for  a  contract; 
and  there  can  be  no  contract  without  both 
a  proposal  and  its  acceptance.  The  failure  of 
the  telegraph  company  did  not  cause*  the 
breach  of  a  consummate  contract.  It  only 
prevented  one  that  might  or  might  not  have 
been  made."  The  whole  question  is  most 
clearly  stated  by  Justice  Evans,  in  Wilson 
▼.  Western  Union  Tel.  Co.,  124  Ga.  131,  52 
S.  E.  153.  In  that  case  the  plaintiff,  Wilson, 
had  an  understanding  with  a  bridge  con- 
stmctlon  company  that  the  company  could 
procure  his  services  when  wanted,  at  a  stat- 
ed salary.  The  bridge  con^jpany  later,  desir- 
ing Wilson's  services,  sent  to  Wilson  at  Way- 
cross,  6a.,  a  telegram  in  these  words:  "Can 
you  commence  work  next  week?  Answer." 
The  delivery  of  this  message  was  delayed  10 
days  from  the  date  of  its  reception,  al- 
though it  could  have  been  delivered  in  a 
very  few  minutes  either  at  Wilson's  resi- 
dence or  at  his  place  of  business,  and  when 
it  was  delivered  the  senders  of  the  telegram 
had  made  other  arrangements.  As  said  in 
that  case:  "The  telegram,  in  connection  with 
the  averments  on  this  subject,  would  not 
evidence  a  closed  deal!  •  ♦  •  Suppose  it 
had  been  promptly  delivered,  and  the  ad- 
dressee had  replied  in  the  affirmative;  still 
there  would  have  been  no  contract  between 
the  bridge  company  and  the  plaintiff.  ♦  •  • 
The  failure  to  get  employment  with  the 
bridge  company  was  not  proximately  caused 
by  the  delay  in  the  delivery  of  the  telegram." 
In  the  trial  court  the  case  was  dismissed  on 
general  demurrer,  and  the  Judgment  was  af- 
firmed. 

We  think  that  the  defendant  Tiad  the  right 
to  be  informed  in  the  petition  as  to  what  was 
the  meaning  of  the  cipher  telegram,  so  as  to 
be  enabled  to  properly  prepare  Its  defense. 
The  language  is  absolutely  unintelligible,  ex- 
cept to  those  who  may  have  been  instructed 
In  the  particular  cipher  code  used.  A  tele- 
graph company  Is  required  to  transmit  and 
promptly  deliver  telegrams  sent  in  cipher, 
but  the  telegraph  company  is  not  presumed 
to  be  advised  of  the  contents  or  meaning  of 
the  message,  further  than  that  it  is  to  be 
presumed  important.  If  the  importance  of 
the  message  is  recognized,  and  It  Is  prompt- 
ly, delivered,  it  is  immaterial  whether  the 
telegrraph  company  knows  the  meaning  of  a 
single  word  therein  contained,  because  it  is 
none  of  its  concern.  But  If  It  be  claimed 
that  the  message  was  not  properly  or  prompt- 
ly transmitted  or  delivered,  and  that,  by 
reason  of  negligence  In  any  respect,  injury 
or  loss  resulted,  and  suit  Is  brought  to  re- 
cover damages  therefor,  then  knowledge  of 
the  contents  of  the  message  becomes  ma- 
terial to  the  defendant  in  preparing  his  de- 
fense, as  it  will  be  material  to  the  jury  on 
the  trial,  In  determining  whether  there  is 
any  damage,  and,  if  so,  how  much.  The  de- 
fendant has  the  right  to  be  plainly  apprised, 


In  the  petition,  of  every  matter  necessary  to 
be  proved  on  the  trial;  and,  as  it  must  be  ad- 
mitted that  the  words  would  have  to  be 
translated  for  the  court  and  jury  on  the  trial, 
to  they  should  have  been  translated  in  the 
petition  for  the  defendant  For  failure  to 
so  Interpret  the  cipher  message  and  embody 
the  translation  In  the  petition,  the  demurrer 
of  the  defendant  that  the  allegations  as  the 
contract  do  not  put  defendant  on  notice  as 
to  the  terms  or  character  of  the  contract  was 
well  taken  and  properly  sustained.  So  far 
as  we  are  aware,  it  has  never  been  held  that 
a  company,  engaged  in  the  transmission  of 
a  message,  is  chargeable  with  knowledge  of 
the  contents  of  telegrams  sent  in  cipher.  The 
decision  in  the  Fatman  Case,  73  Ga.  285,  54 
Am.  Rep.  877,  was  based  on  the  earlier  rul- 
ing in  Western  Union  Telegraph  Company  v. 
Blanchard,  68  Ga.  299,  45  Am.  Rep.  480,  that 
the  telegram,  though  In  singular  and  unin- 
telligible language,  put  the  company  on  no- 
tice that  It  related  to  Important  commercial 
business,  and  required  reasonable  and  or- 
dinary dispatch. 

We  not  only  have  no  hesitation  in  hold- 
ing that  the  trial  Judge  was  right  in  sustain- 
ing the  special  demurrer,  but  we  think  that 
the  petition  would  be  subject  to  even  a  gen- 
eral demurrer  or  oral  motion  to  dismiss,  as 
setting  forth  no  cause  of  action.  It  was  set- 
tled in  the  Clay  Case,  81  Ga.  287,  6  S.  E. 
813,  12  Am.  St  Rep.  316,  that  profits  antici- 
pated from  a  contract  from  which,  if  the 
contract  had  been  made,  profit  would  have 
accrued,  afforded  no  basis  for  the  recovery 
of  damages  as  against  one  who  merely  pre- 
vented the  contract  In  the  Clay  Case  (in 
which  the  allegations  as  to  the  exact  point 
now  being  considered  were  similar  to  those 
in  this  case)  the  declaration  was  demurred 
to  orally,  on  the  ground  that  It  set  forth  no 
cause  of  action.  And  this  petition  could 
safely  have  been  dismissed  upon  the  same 
ground,  if  the  ruling  in  the  Clay  Case  was 
sound.  It  Is  based  on  the  settled  principle 
that  the  damages  are  too  remote  and  uncer- 
tain to  be  the  basis  of  recovery. 

Judgment  affirmed,  with  direction. 


a  Oa.  App.  446) 
MISSOURI  STATE  LIFE  INS.  CO.  v.  LOVE- 
LACE.   (No.  39.) 

(Court  of  Appeals  of  Georgia.    March  22,  1907.) 

1.  Judgment  —  Conclusiveness  —  Matters 

Concluded. 

The  sustaining  of  a  general  demurrer  to  a 
petition  for  equitable  relief  filed  in  the  superior 
court,  upon  the  ground  that  the  petitioner  was 
not  able  to  set  up  by  way  of  defense  in  a  city 
court  the  things  which  it  sought  to  prove  in  or- 
der to  cancel  a  policy  of  insurance,  and  the  con- 
sequent dismissal  of  the  petition,  do  not  mstke 
the  questions  therein  involved  res  judicata,  so 
as  to  require  the  dismissal  of  a  writ  of  error 
brought  to  review  errors  alleged  to  have  been 
committed  in  the  city  court,  even  though  th« 
subject-matter  of  the  suit  was  in  both  casps  the 

same  policy  of  insurance. 
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Z  Saics—Identitt  or  Cause  or  Action. 

The  judgment  sought  to  be  set  up  as  res 
judicata  must  be  the  result  of  an  actual  and  fair 
trial  of  the  issues.  It  is  not  sufficient  that  there 
is  an  inference  of  a  decision  upon  the  same 
points.  There  must  not  only  be  identity  of  sub- 
ject-matter, of  persons,  and  of  parties,  but  iden- 
tity of  cause  of  action. 

3.  CoNTBACTS— Vaxiditt— What    Law    Gov- 
erns—Judicial Notice, 

Parties  are  presumed  to  contract  with  ref- 
erence to  the  place  of  the  contract  If  the 
contract  is  valid  there,  it  Is  valid  everywhere. 
The  lex  loci  contractus  controls  as  to  the  na- 
ture, construction,  and  Interpretation  of  a  con- 
tract. 

(a)  By  comity  the  laws  of  a  sister  state  will 
be  applied  in  the  enforcement  of  any  contract 
to  be  performed  in  that  state,  so  long  as  such 
laws  do  not  conflict  with  the  statutes,  powers, 
or  rights  of  this  state,  its  well-settled  public  pol- 
icy, or  the  public  conscience. 

(b)  **The  court  on  the  trial  of  a  cause  may 
proceed  on  their  knowledge  of  the  laws  of  an- 
other state,  and  it  is  not  necessary  in  that  case 
tQ  prove  them." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11.  Contracts,  $  724;  vol.  20,  Evidence,  | 
61.] 

4.  Insurance  —  Contract  —  Construoiion— 
Most  Strongly  Against  Insurer. 

In  cases,  of  doubt  as  to  whether  the  common 
law  or  the  statutes  of  another  state  shall  pre- 
vail, the  law  will  be  construed  more  strongly 
against  the  framer  and  proposer  of  the  contract, 
always  preferring,  in  contracts  of  insurance, 
that  construction  most  favorable  to  the  insured. 
[Ed.  Note.— For  cases  in  point*  see  Cent  Dig. 
vol.  28,  Insurance,  $  295.] 

5.  Contracts— Validity  —  What  Law  Gov- 
erns. 

Where  the  laws  of  another  state  pro  hac 
vice  apply,  an  answer  to  a  suit  based  upon  a 
contract  to  be  performed  in  another  state  should 
be  stricken,  unless  a  meritorious  defense,  as 
judged  by  the  laws  of  that  state,  is  presented. 

6.  Insurance— Penalty— Rights  of  Insured 
—What  Law  Governs. 

The  penalty  is  one  of  the  inherent  rights  at- 
taching to  a  contract  of  insurance  (in  case  there 
is  groundless  refusal  to  pay^,  to  enable  the  ben- 
eficiaries to  obtain,  free  trom  deduction,  the 
original  benefits  of  the  provision  in  their  favor 
according  to  the  tenor  of  the  policy.  Such  dam- 
ages and  attorney's  fees  as  would  oe  recoverable 
by  citizens  of  another  state  can  likewise  be  re- 
covered by  citizens  of  this  state,  where  the  con- 
tract sou|:ht  to  be  enforced  is  to  be  performed 
in  such  sister  state.  Citizens  of  this  state  will 
not  be  deprived  of  any  rights  allowed  citizens 
of  the  place  of  the  contract,  when  the  laws  of 
that  state  are  being  administered  at  the  choice 
of  the  insurer. 

[Ed.  Note.— For  cases  in  point*  see  Cent  Dig. 
vol.  28,  Insurance,  $  293.] 

(Syllabus  by  the  Ck>urt) 

Error  from  City  Court  of  Atlanta;  Held, 
Judge. 

Action  by  Ophelia  Lovelace  against  the 
Missouri  State  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Motion  to  dismiss  writ  of  error.  Mo- 
tion overruled,  and  Judgment  affirmed. 

J.  W.  Preston  and  Payne,  Jones  &  Jones, 
for  plaintiff  in  error.  Edgar  Latham,  for 
defendant  In  error. 

RUSSELL,  J.  We  will  first  consider  the 
motion  of  the  defendant  In  error  to  dismiss 


the  writ  of  error.  The  motion  Is  predicated 
upon  the  following  grounds:  "(1)  That  on  the 
30th  day  of  April,  1906,  the  Missouri  State 
Life  Insurance  Company,  the  plaintiff  In  er- 
ror in  the  above-stated  case,  filed  its  peti- 
tion against  this  defendant  In  error  In  the 
superior  court  of  Pulton  county.  A  copy  of 
said  petition  is  hereto  attached  and  marked 
'Exhibit  A,'  and  is  made  part  of  this  mo- 
tion. (2)  That  since  the  date  of  suing  out 
the  writ  of  error  In  the  above-stated  case 
by  said  company  the  said  ease  of  the  said 
company  against  this  movant  came  on  to  be 
beard  In  the  said  superior  court  of  Fulton 
county,  and  that  the  same  was  heard  on  a 
general  demurrer  made  by  movant  to  the 
said  petition  on  the  14th  day  of  September, 
1906,  and  during  the  September  term,  1906, 
of  said  superior  court,  on  which  day  this 
movant  avers  the  court  made  and  entered  the 
following  Judgment  therein,  to  wit:  'The 
general  demurrer  in  this  case  coming  on  to 
be  heard,  it  is  ordered  that  the  same  be  sus- 
tained, and  plaintiff's  bill  Is  dismissed.  Sep- 
tember 14,  1906.  J.  T.  Pendleton,  J.  S.  C.  A. 
C  (3)  This  movant  avers  that  every  conten- 
tion which  was  made  by  said  company  in  its 
plea  and  answer  to  the  suit  brought  by  her 
against  It  in  the  city  court  of  Atlanta,  and 
that  every  Issue  involved  in  his  case,  was 
averred  in  said  petition  filed  In  the  said 
superior  court  as  aforesaid.  (4)  That  the 
Judgment  of  the  said  superior  court,  herein- 
before set  forth,  was  not  excepted  to  nor 
appealed  from  by  said  company,  and  that 
the  September  term  of  said  superior  court 
has  expired,  and  that  said  company  Is  now 
concluded,  and  cannot  except  to  nor  appeal 
from  said  Judgment  (5)  That  every  issue 
involved  in  the  above-stated  case  was  de- 
termined adversely  to  said  company  by  the 
said  Judgment  of  the  said  superior  court 
aforesaid,  and  that  said  Judgment  is  now  ret 
adjudicata,  and  said  company  has  no  right 
to  have  two  tribunals  determine  the  Issues 
involved  in  the  two  different  proceedings. 
(6)  That  said  plaintiff  In  error  has  no  right 
to  further  prosecute  the  writ  of  error  in  this 
case,  for  the  reason  that  it  is  concluded  as  to 
all  assignments  of  error  contained  in  the  bill 
of  exceptions  In  the  iabove-stated  case.  (7) 
The  said  Mrs.  Ophelia  Lovelace  avers  that 
the  various  exhibits  referred  to  In  the  peti- 
tion filed  by  said  company  in  the  superior 
court  aforesaid  are  contained  In  the  record 
in  the  case  at  bar,  and  are,  therefore,  al- 
ready before  this  honorable  court  (8) 
Wherefore  she  prays  that  said  case  be  dis- 
missed for  and  on  account  of  the  reasons 
herein  alleged." 

If  we  were  to  consult  our  own  ease,  we 
would  cheerfully  avoid  the  voluminous  rec- 
ord In  this  case  by  sustaining  the  motion  to 
dismiss  the  writ  of  error;  and  estoppels  by 
Judgment  are  favored.  "In  Lampen  v.  Corke, 
7  Eng.  S.  L.  R.  209,  Holroyd,  J.,  says  that 
estoppels  are  odious  in  the  law.    It  Is  often 
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■o  said,  and  truly  tsald,  of  estoppels  by  re- 
citals in  deeds,  admissions  in  pleadings,  and 
all  of  that  class.  They  are  not  to  be  readily 
allowed.  Estoppels  by  judgments  are,  how- 
ever, not  odious.  They  are  to  be  received 
with  as  much  favor  as  any  other  defense, 
because  it  is  the  interest  of  the  common- 
wealth that  litigation  should  cease."  Evans 
Y.  Birge,  11  6a.  265.  On  the  other  hand, 
•Matters  which  have  rec^ved  a  judicial  de- 
termination cannot  be  called  again  into  coo- 
troversy";  and  this  "applies  with  full  force, 
not  only  in  the  same  jurisdiction,  but  also  as 
between  courts  of  law  and  equity."  Pollock 
Y.  Gilbert,  16  Ga.  402,  60  Am.  Dec.  732.  In 
Evans  v.  Birge,  supra,  Judge  Nisbet  deliver- 
ed the  opinion,  and  announced  the  following 
rule  of  decision  as  to  the  plea  of  res  adjudl- 
cata,  and  established  its  limitations:  "It 
is  very  well  settled  that  a  fact  which  has 
been  directly  tried  and  decided  by  a  court 
of  competent  jurisdiction  cannot  be  contest- 
ed again  between  the  same  parties  or  their 
privies,  in  the  same  or  tfny  other  court  A 
judgmei\t,  therefore,  of  a  court  of  law,  or  a 
decree  in  chancery,  is  an  estoppel  to  the 
parties  thereto  and  to  those  who  are  in  privi- 
ty with  them.  This  is  the  rule.  It  is,  how- 
ever, carefully  and  strongly  fenced.  The 
Judgment  must  relate  to  the  same  question, 
and  must  clearly  decided  it.  If  it  came  col- 
laterally under  consideration,  or  was  only 
incidentally  considered,  there  is  no  estoppel. 
And  if  the  decision  of  the  question  is  ascer- 
tained inferentially,  by  arguing  from  the 
judgment  or  decree  and  the  pleadings  in 
the  case,  there  is  equally  no  estoppel."  And 
in  Brooking  v.  Dearmond,  27  Ga.  58,  it  is 
held  that  "a  judgment  in  one  suit  Is  not  a 
bar  to  another  suit,  If ,  ♦  •  ♦  although 
the  parties  in  the  two  suits  are  the  same, 
they  sue  or  are  sued  in  one  suit  in  a  right 
different  from  the  right  In  which  they  sue  or 
are  sued  in  the  other." 

Applying  Judge  Nisbet's  rule  to  the  judg- 
ment of  the  judge  of  the  superior  court  dis- 
missing the  equitable  petition,  as  well  as  to 
the  record  in  that  case,  we  cannot  dismiss 
the  writ  of  error  on  the  ground  of  former 
adjudication,  or  hold  that  that  judgment,  al- 
though unexcepted  to,  is  a  bar  to  the  right 
of  the  plaintiff  In  error  to  prosecute  its  writ 
of  error  in  this  court  The  suit  which  was 
brought  In  the  city  court  of  Atlanta  was  an 
action  upon  a  contract,  to  which  the  insur- 
ance company  filed  substantially  four  de- 
fenses: (1)  That  the  insured  had  made  cer^ 
tain  false  representations  in  his  application, 
which  avoided  the  policy;  (2)  that  the  insured 
committed  suicide,  which  should  reduce  the 
amount  of  the  recovery;  (3)  that  the  insured 
became  intemperate,  and  that  this  caused 
his  death,  and  by  the  terms  of  the  contract 
avoided  the  policy;  (4)  that  the  policy  never 
became  effective,  because  the  premium  was 
not  paid.  The  suit  filed  in  the  superior 
court  for  equitable  relief  by  the  company 
sought  (1)  to  enjoin  Mrs.  Lovelace  from  pros- 


ecuting the  case  in  the  city  court  (2)  to 
cancel  the  contract  of  Insurance  upon  the  life 
of  her  husband,  upon  various  grounds,  and 
(3)  to  have  the  superior  court  take  jurisdic- 
tion of  the  entire  cause  in  equity  and  by 
appropriate  decree  establish  the  rights  of 
the  insurance  company  in  the  premises. 
While  there  are  many  statements  in  the 
company's  petition  in  the  superior  court 
which  are  similar  to  those  contained  In  its 
answer  to  the  suit  in  the  city  court  they 
may  all  be  considered  as  only  incidental  to 
the  gravamen  of  the  suit  The  twenty-sec- 
ond paragraph  of  the  petition  states  the  rea- 
son why  it  is  sought  to  have  the  intervention 
of  the  court  of  equity,  to  wit  that  by  virtue 
of  the  common-law  character  of  the  city 
court  of  Atlanta  the  petitioner  was  unable 
to  avail  itself  of  various  matters  of  equita- 
ble relief  sought  in  the  superior  court  There 
was  no  trial  in  the  superior  court  and  the 
reasons  which  controlled  the  judgment  of  the 
judge  in  dismissing  the  petition  can  only 
be  reached  by  inference,  which  by  Judge 
Nisbet's  rule  cannot  be  done.  The  judgment 
which  it  is  sought  to  set  up  as  res  adjudicata 
must  be  the  result  of  an  actual  and  fair  trial 
of  the  issues.  It  is  not  sufficient  that  there 
is  an  Inference  of  a  decision  upon  the  very 
pofnt  21  Am.  &  Eng.  Enc.  of  Law,  129. 
And,  if  we  were  to  infer  anything,  it  might 
fairly  be  presumed  that  the  dismissal  of  the 
petition  by  the  judge  of  the  superior  court 
was  due  to  his  opinion  that  there  was  no 
reason  for  equitable  interference  with  the 
cause  then  pending  in  the  city  court  and 
now,  by  writ  of  error,  brought  to  this  court. 
However  this  may  be,  the  suit  in  the  city 
court  was  one  cause  of  action,  and  the  petition 
to  the  superior  court  presented  a  different 
cause  of  action,  and,  wherever  a  judgment  is 
sought  to  be  set  up  as  res  adjudicata,  not 
only  must  identity  of  subject-matter,  of  par- 
ties, and  persons  be  shown,  but  identity  of 
cause  of  action  must  also  clearly  be  estab- 
lished. The  motion  to  dismiss  the  writ  is 
overruled,  because,  as  was  so  well  said  by 
the  Court  of  Appeals  of  New  York  in  Palmer 
V.  Hussey,  87  N.  Y.  803,  "the  conclusive 
character  of  a  judgment  as  a  bar  extends 
only  to  identical  Issues,  and  they  must  be 
such  not  merely  in  name,  but  in  fact  and 
substance.  If  the  issue  in  the  later  litigation 
is  intrinsically  and  substantially  an  entirely 
different  one,  even  though  capable  of  being 
described  in  similar  language  or  by  a  com- 
mon form  of  expression,  then  the  truth  is 
not  excluded  by  the  judgment'* 

Mrs.  Lovelace  sued  the  defendant  com- 
pany for  $2,000  principal,  $200  damages,  and 
$500  attorney's  fees,  on  a  policy  of  life  In- 
surance issued  in  June,  1904,  on  the  life  of 
Edwin  Lovelace,  her  husband,  and  in  which 
she  was  named  the  beneficiary.  One  of  the 
stipulations  of  the  policy  was  In  these  words : 
"This  contract  shall  be  governed  by  and  con- 
strued according  to  the  laws  of  Missouri; 
the  place  of  this  contract  being  expressly 
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agreed  to  be  the  home  office  of  the  company" 
— ^which,  as  appears  from  other  portions  of 
the  policy,  was  the  city  of  St.  Louis,  Mo. 
To  this  suit  the  defendant  filed  demurrer 
and  answer.  The  demurrer  contains  several 
grounds  specially  demurring  to  the  various 
paragraphs  of  the  petition,  as  well  as  the 
general  ground  that  the  petition  contains  no 
cause  of  action.  The  demurrer  was  overml- 
ed.  Exceptions  pendente  lite  were  filed,  but 
were  not  presented  and  certified  until  after 
the  opening  of  the  next  term  of  the  trial 
court  Thts  was  too  late  to  enable  this  court 
to  review  the  order  of  the  court  upon  the 
demurrer.  The  answer,  besides  denying  the 
essential  allegations  entitling  the  plaintiff 
to  recover,  set  up  that  the  policy  was  void 
because  of  false  and  fraudulent  representa- 
tions made  by  Lovelace  in  the  application 
for  the  insurance — ^namely,  that  he  was  at 
that  time  in  good  health,  and  usually  en- 
Joyed  good  health,  that  he  was  not  then  and 
never  had  been  addicted  to  the  use  of  nar- 
cotics or  Intoxicants,  and  .that  no  company 
bad  ever  declined  to  issue  a  policy  upon  his 
life,  all  of  which  statements  were  alleged  ia 
the  answer  to  be  untrue;  that  before  the 
death  of  said  Lovelace  the  company  demand- 
ed from  him  a  cancellation  of  the  policy  and 
received  his  promise  that  he  would  surrender 
it;  that  no  consideration  had  ever  passed 
to  the  company  for  the  policy,  because  the' 
premium  thereon  had  never  been  paid;  also 
that  one  of  the  conditions  of  the  policy  was 
that  the  policy  should  become  null  and  void 
if  within  one  year  after  its  date  the  said 
Lovelace  became  intemperate  in  the  use  of 
narcotics  or  alcoholic  drinks,  that  Lovelace 
did  become  so  intemperate  within  such  time, 
and  that  his  death  was  the  result  of  such  in- 
temperance. The  company  further  answer- 
ed that  said  Lovelace  distinctly  stipulated 
that  all  the  statements  in  bis  application 
for  insurance  were  warranted  to  be  true  and 
complete,  that  no  information  or  material 
facts  were  suppressed,  and  that  the  same  was 
offered  to  the  company  as  a  consideration  for 
the  contract  of  insurance;  that  all  of  said 
statements  were  false  and  fraudulent,  and 
made  with  the  design  of  deceiving  the  in- 
surance company,  and  did  so  deceive  it; 
that  one  of  the  provisions  of  the  policy  was 
that  if  death  occurred  from  self-destruction, 
while  sane  or  insane,  within  one  year  from 
the  date  of  the  policy,  only  the  reserve  (com« 
puted  according  to  the  Actuaries'  Table  of 
Mortalityt  with  Interest  at  4  per  cent)  should 
be  due  upon  the  surrender  of  the  policy; 
and  that  Lovelace  did  In  fact  destroy  his 
own  life  within  one  year  of  the  date  of  the 
policy.  The  plaintiff  filed  a  general  and  spe- 
cial demurrer  to  the  plea  and  answer  of  the 
company.  The  general  demurrer  was  sus- 
tained, and  the  plea  and  answer  dismissed, 
except  in  so  far  as  the  answer  denied  liabU- 
ity  for  attorney's  fees  and  damages. 

The   plaintiff   subsequently   amended   her 
petition,  by  averring:    That  each  and  all  of 


the  statutes  of  the  state  of  Missouri  In  force 
at  the  time  the  policy  was  Issued  became 
a  part  of  the  policy  as  effectually  as  if  they 
had  been  incorporated  therein.  That  at  the 
time  the  policy  was  issued,  section  7896  (chap- 
ter 119,  art.  2)  of  the  Revised  Statutes  of 
the  state  of  Missouri  of  1899  [Ann.  St  1906, 
p.  8750]  was  as  follows:  **In  all  suits  upon 
policies  of  Insurance  on  life  hereafter  is- 
sued by  any  company  doing  business  in  this 
state,  to  a  citizen  of  this  state,  it  shall  be  no 
defense  that  the  hisured  committed  suicide, 
unless  it  should  be  shown  to  the  satisfaction 
of  the  court  or  Jury  trying  the  cause  that 
the  insured  contemplated  suicide  at  the  time 
he  made  his  application  for  the  policy;  and 
any  stipulation  in  the  policy  to  the  contrary- 
shall  be  void."  And  section  7890  of  said  Re- 
vised Statutes  was  as  follows:  '*No  misrep- 
resentation made  in  obtaining  or  securing  a 
policy  of  insurance  on  the  life  or  lives  of  any 
person  or  persons,  citizens  of  this  state,  shall 
be  deemed  material,  or  render  the  policy 
void,  unless  the  matter  misrepresented  shall 
have  actually  contributed  to  the  contingency 
or  event  on  which  the  policy  is  to  become  due 
and  payable;  and  whether  it  so  contributed 
in  any  case  shall  be  a  question  for  the  Jury.** 
That  section  7929  of  said  Revised  Statutes 
is  as  follows:  **Every  corporation,  company, 
or  association  transacting  business  under  the 
provisions  of  this  article  shall,  upon  the  is- 
suance of  every  policy,  attach  to  such  policy 
or  indorse  thereon  the  substance  of  the  ap- 
plication upon  which  such  policy  was  issued, 
and  which  is  made  a  part  of  the  contract  of 
insurance,  or  referred  to  therein,  or  which 
may  in  any  manner  affect  the  validity  of 
such  policy."  That  the  substance  of  said 
application  was  not  attached  to  or  indorsed 
upon  this  policy.  That  the  stipulation  con- 
tained in  the  policy,  making  said  application 
a  part  of  the  contract,  is  void.  That  the 
policy  alone  constitutes  the  entire  contract 
of  insurance.  Plaintiff  further  set  up  sec- 
tion 7867  of  the  Revised  Statutes  of  Mis- 
souri, providing  for  the  registration  of  pol- 
icies, and  that  the  policy  sued  on  was  a  regis- 
tered policy,  and  that  the  Insurance  company 
was  estopped  from  claiming  that  the  premium 
had  not  been  paid  thereon.  Upon  the  allow- 
ance of  these  amendments  the  defendant  re- 
newed its  demurrer,  and,  besides  the  general 
demurrer  that  the  petition  contained  no  cause 
of  action,  demurred  specially  on  the  grounds : 

(1)  That  there  is  a  misjoinder  of  causes  of 
action,  for  the  reason  that  the  petitioner  has 
brought  suit  upon  the  alleged  contract  of 
insurance  and  also  upon  an  alleged  tort  for 
which  she  prays  special  punitive  damages; 

(2)  that  section  8012  of  the  Revised  Statutes 
of  Missouri,  referred  to  in  paragraph  8  of 
plaintiff's  petition,  is  unconstitutional,  in 
that  it  operates  to  deprive  Insurance  compa- 
nies of  property  without  due  process  of  law, 
and  denies  to  them  equal  protection  of  the 
law,  and  requires  them  to  pay  attorney's 
fees  and  damages  in  certain  cases  to  parties 
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successf nlly  stdng  them,  wMle  it  gives  them 
no  corresponding  benefits;  (3)  that  the  city 
coort  of  Atlanta  has  no  Jurisdiction  to  en- 
force a  penalty  of  the  state  of  Mlssonrl.  This 
demurrer  was,  after  a  hearing,  overruled  by 
the  court  Exceptions  pendente  lite  to  this 
judgment  were  file4  in*  due  form  and  In  due 
time. 

^e  case  went  to  trial  before  a  jury,  there- 
fore, upon  the  one  question  whether  the  plain- 
tiff should  recover  the  penalties  fixed  by  the 
Missouri  statutes.  A  verdict  was  found  for 
the  plaintiff  for  the  amount  of  the  insurance, 
with  interest,  and  for  $100  damages,  and  $500 
attorney's  fees;  and  a  motion  for  new  trial 
was  made.  The  motion  contains  the  usual 
general  grounds,  and,  by  amendment,  the 
following  additional  grounds  of  alleged  error: 
(1)  The  admission  of  the  testimony  of  Edgar 
Latham  and  the  refusal  of  the  court  to  ex- 
clude his  testimony  that  he  is  familiar  with 
the  insurance  laws  of  the  state  of  Missouri, 
and  that  the  statutes  pleaded  In  the  cause 
and  now  before  the  court  were  the  laws  of 
force  in  that  state  at  the  time  this  policy 
was  Issued.  (2)  The  admission  in  evidence 
of  a  book  offered  by  the  plaintiff,  entitled 
**Insurance  Laws  of  the  State  of  Missouri, 
1908,"  upon  the  front  leaf  of  which  book 
was  printed:  "Insurance  Laws  of  the  State 
of  Missouri,  1903.  Including  Laws  Govern- 
ing and  Regulating  Fraternal  Beneficiary  As- 
sociations, Trust  Companies,  and  Pools, 
Trusts,  and  Conspiracies.  R.  G.  Yates,  Supt. 
of  Insurance.  [Seal  of.  State.]  Jefferson 
City,  Mo.,  Tribune  Printing  Co.,  State  Print- 
ers and  Binders."  And  on  the  second  page 
of  said  book:  "Insurance  Laws  of  the  State 
of  Missouri,  Revised  Statutes  of  1899  and 
Acts  approved  1901  and  1903"-— said  book 
being  admitted  for  the  purpose  of  proving 
what  the  laws  of  that,  state  were.  The  mo- 
tion for  new  trial  was  overruled;  and  by  the 
writ  of  error  we  are  called  upon  to  review  the 
action  of  the  court  upon  that  motion,  and 
those  rulings  of  the  court  to  which  excep- 
tions pendente  lite  were  taken,  as  well  as 
the  overruling  of  an  oral  motion  to  dismiss 
that  portion  of  the  plaintiff's  petition  whidi 
sought  to  recover  damages  and  attorney's 
fees;  said  motion  being  upon  the  ground 
that  the  allowance  of  the  same  was  a  matter 
of  remedy  governed  b'y  the  laws  of  the  forum, 
under  which  they  could  not  be  recovered. 

We  are  clearly  of  the  opinion  that  when 
the  general  demurrer  was  overruled,  and 
tbis  Judgmait  was  not  excepted  to  during 
tbe  term  at  which  it  was  rendered,  the  peti- 
tion became  the  law  of  the  case  so  far  as 
the  defendant  was  concerned.  Sims  v.  Geor- 
gia Ry.  &  Electric  Co.,  123  Ga.  643-645,  51 
S.  E.  573,  and  eases  therein  cited.  If  we 
are  right  in  this,  the  subsequent  demurrer 
offered  by  the  company  could  not  be  consid- 
ered by  the  court  below,  because  In  conflict 
with  its  prior  ruling.  Section  8012  of  the 
Revised  Statutes  of  Missouri,  which  was  a 
groand  of  the  second  demurrer,  was  pleaded 
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in  the  origlnial  petition  and  passed  upon  in 
overruling  the  first  demurrer.  As  to  the 
ground  that  there  was  a  Joinder  of  suit  upon 
the  contract  of  insurance  with  suit  upon  an 
alleged  tort,  we  think  it  was  properly  over^ 
ruled  by  the  court  The  ground  that  the 
court  had  no  jurisdiction  to  enforce  the  pen- 
alty of  another  state  will  come  more  properly 
under  what  we  shall  have  to  say  further  on 
with  reference  to  the  application  of  the  laws 
of  Missouri  to  the  case  as  a  whole.  Suffice 
it  to  say  hero  that  the  law  of  Missouri  was 
the  selection  of  the  company  itself,  and  will 
be  enforced,  unless  in  confiict  with  our  law 
or  our  public  policy. 

Much  stress  is  laid  by  learned  counsel 
for  the  company  on  the  fact  that  certain  of 
the  Missouri  statutes  use  the  term  "citizens 
of  this  state,"  and  it  is  contended  that  by 
reason  of  these  words  the  benefits  which 
would  accrue  to  the  plaintiff  in  this  case, 
were  she  a  citizen  of  Missouri,  are  denied 
to  her,  because  she  is  a  citizen  of  Georgia. 
From  the  place  assigned  these  sections  in  the 
Revised  Statutes  of  Missouri  it  is  evident 
to  our  minds  that  these  words  are  used  mere- 
ly because  it  would  naturally  be  presumed 
that  generally  the  persons  to  be  affected  by 
the  provision  of  the  Missouri  statutes  would 
be  citizens  of  Missouri;  and  as  the  plaintiff 
is  forced,  by  the  very  contract  prepared  and 
proposed  by  the  company,  to  have  the  con- 
tract construed  and  her  rights  adjudicated  by 
the  laws  of  Missouri,  it  is  apparont  that  the 
words  "citizens  of  this  state"  may  be  treated 
as  mere  surplusage  and  rejected  as  such. 
The  guaranty  In  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States, 
which  declares  that  "No  state  shall  deny  t» 
any  person  within  Its  Jurisdiction  the  equal 
protection  of  the  laws,"  was  said  by  Justice 
Bradley,  in  Missouri  v.  Lewis,  101  U.  S.  22, 
30,  25  L.  Ed.  989,  to  include  "the  equal  right 
to  resort  to  the  appropriate  courts  for  re- 
dress." "It  means,!'  as  was  further  said  by 
the  court,  "that  no  person  or  class  of  persons 
shall  be  denied  the  same  protection  of  the 
laws  which  is  enjoyed  by  other  persons  or 
other  classes  in  the  same  place  and  under 
like  circumstances."  The  same  court,  in  Unit- 
ed States  V.  Cruikshank,  92  U.  S.  542,  555, 
23  L.  Ed.  588,  per  Waite,  C.  J.,  used  the  fol- 
lowing language,  in  discussing  the  foregoing 
constitutional  clause:  "The  equality  of  the 
rights  of  citizens  is  a  principle  of  ropubllcan- 
Ism.  Every  republican  government  is  in  duty 
bound  to  protect  all  its  citizens  In  the  enjoy- 
ment of  this  principle,  if  within  its  power. 
That  duty  was  originally  assumed  by  the 
states;  and  it  still  romains  there."  In  our 
view  of  this  case  the  city  court  of  Atlanta 
was  for  the  time  being  a  Missouri  court,  so 
far  as  the  "validity  and  effect"  of  this  con- 
tract is  concerned.  Under  article  4,  §  2,  of 
the  Constitution  of  the  United  States,  "the 
citizens  of  each  state  shall  be  entitied  to  all 
the  privileges  and  immunities  of  citizens  in 
the  several  states."    Sitting,  as  it  were,  in 
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Missouri,  so  as  to  give  "effect*'  to  the  con- 
tract, the  trial  court  could  not  consider  Mrs. 
Lovelace  as  other  than  a  citizen  of  Missouri, 
at  least  in  so  far  as  to  accord  her  any  ''privi- 
leges" appertaining  to  such  citizenship,  and 
to  enforce  the  laws  of  Missouri,  construing 
them  most  favorably  to  the  insured.  In  the 
language  of  our  Supreme  Court  in  Champion 
V.  Wilson;  64  Ga.  188,  'The  law  of  New  York 
entered  into  this  contract,  as  it  was  •  •  • 
to  be  executed  there,  and  our  courts  will 
enforce  it,  whatever  it  may  be;  and  this 
contract  must  stand  or  fall  as  the  test  of 
that  law  is  applied  to  it"  And,  applying  the 
language  of  the  decision  in  that  case  to  Mis- 
souri instead  of  New  York:  "When  so  applied 
it  becomes,  as  the  law  of  the  contract,  Georgia 
law ;  and  it  matters  not  where  it  comes  from. 
For  this  case— pro  hac  vice — it  is  oMr  own 
law." 

We  do  not  see  either  that  the  demurrer, 
which  had  at  a  former  term  been  overruled, 
could  be  renewed  at  a  subsequent  term,  or 
that  it  can  be  Justly  claimed  that  the  plain- 
tiff's petition  set  forth  two  causes  of  action 
merely  because  the  plaintiff  offered  an 
amendment  setting  up  certain  statutes  of  the 
state  of  Missouri  in  amplification  and  aid  of 
rights  already  claimed  In  the  original  peti- 
tion. Foreign  statutes  may  be  pleaded  by 
amendment  South  Carolina  R.  Co.  v.  Nix, 
68  6a.  572.  And  the  amendment  in  that  case 
was  expressly  approved  because  allowable 
by  the  laws  of  South  Carolina.  Conlin  v. 
City  Council  of  Charleston,  15  Rich.  Law, 
201.  The  amendment  did  not  materially 
change  the  cause  of  action,  and  gave  no  right 
to  dig  up  a  dead  demurrer  and  have  its 
sufilciency  again  passed  upon.  Civ.  Code 
18d5,  $  5068  The  motion  to  dismiss  that 
part  of  plaintiff's  petition  that  sought  to 
recover  damages  and  attorney's  fees  was 
properly  overruled,  because,  even  as  a  matter 
of  remedy  and  as  governed  by  the  laws  of 
the  forum,  such  penalty  and  damages  can  be 
recovered  in  Georgia;  and  the  defendant's 
motion  was  made  upon  the  distinct  ground 
that  they.«>uld  not  be  so  recovered. 

We  come  next  to  the  amended  grounds  of 
the  motion  for  a  new  trial,  which  relate  to 
the  method  of  proving  the  laws  of  Missouri. 
It  is  settled  that,  where  either  party  claims 
a  benefit  under  a  foreign  law,  the  statute 
must  be  pleaded;  and,  of  course,  where  the 
laws  of  a  foreign  state  are  specially  pleaded, 
they  must,  as  any  other  material  matter,  be 
proved.  Champion  .v.  Wilson,  supra.  But 
according  to  prior  decisions  of  our  courts 
there  is  no  inexorable  rule  which  demands  a 
certain  kind  of  proof  or  prescribes  the  exact 
quantum  of  proof  required  to  satisfy  the  tri- 
al court  as  to  the  authenticity  of  the  statutes 
of  one  of  our  sister  states.  The  court's  own 
knowledge  may  give  testimony  and  supply 
the  proper  verification  of  the  law.  "The 
courts,  on  the  trial  of  a  cause,  may  proceed 
on  their  knowledge  of  the  laws  of  another 
state,  and  It  is  not  necessary  in  that  case  to 


prove  them ;  and  their  Judgment  will  not  be 
reversed,  when  they  proceed  on  such  knowl- 
edge, unless  it  should  appear  that  they  decid- 
ed wrong  as  to  those  laws."  Herschfeld  v. 
Dexel,  12  Ga.  582.  Three  methods  of  proof 
have  been  recognised.  One  is  by  proof  of 
witnesses,  testifying  as  to  their  familiarity 
with  the  law  in  reference  to  a  certain  sub- 
ject A  second  method  is  by  certified  copy  6f 
the  statute  In  question.  And  the  third  meth- 
od of  proof  is,  we  think,  clearly  authorized  by 
the  Code,  which  is  Judicial  recognition.  Civ. 
Code  1895,  $  5231.  An  instance  of  the  first 
appears  in  Chattanooga,  Rome  &  C  R.  Co.  v. 
Jackson,  86.  Ga.  681,  13  S.  E.  110,  where  the 
Supreme  Court  approved  proof  by  attorneys, 
who  testified  as  to  the  law  of  Tennessee  (as 
Latham  did  in  this  case  as  to  the  law  of  Mis- 
souri), except  that  they  testified  that  they  had 
practiced  law  In  Tennessee,  and  Latham  did 
not  testify  that  he  had  practiced  in  Missouri. 
In  that  case  Justice  Simmons,  in  dealing 
with  the  exceptions  to  the  testimony  of  the 
attorneys  proving  the  law  of  Tennessee,  lays 
down  the  following  rule :  "  *The  public  laws 
of  the  United  States  and  of  the  several  states 
thereof,  as  published  by  authority,  shall  be 
Judicially  recognized  without  proof.'  While, 
therefore,  the  trial  Judge  might  have  resorted 
to  the  statutes  and  the  decisions  of  the  Su- 
preme Court  of  Tennessee,  we  cannot  say 
that  it  was  error  to  receive  the  testimony  of 
skilled  attorneys  who  practiced  in  the  courts 
of  that  state,  to  aid  him  in  arriving  at  a 
proper  conclusion  as  to  what  was  the  law  of 
that  state,  and  especially  as  to  the  practice 
of  the  courts  thereof  in  regard  to  appeals  and 
their  dismissal.  The  testimony  was  not  for 
the  Jury,  but  for  the  information  of  the 
Judge ;  and  he  was  not  bound  by  the  opinions 
of  these  attorneys,  but  it  was  his  duty  at 
last  to  decide  the  law  himself,  aided  by  these 
opinions  and  such  other  sources  of  informa- 
tion as  were  accessible  to  him.  Knowing,  as 
we  do,  the  great  difllculty  under  which  courts 
labor  in  arriving  at  the  true  law  of  a  case, 
and  especially  the  difl^culty  encountered  here, 
as  well  as  by  the  court  belQw  in  this  case, 
we  cannot  condemn  the  trial  Judge  for  re- 
sorting to  any  sources  of  Information  which 
will  aid  him  in  coming  to  a  correct  conclu- 
sion as  to  the  law."  The  learned  Justice 
cites  Hanley  v.  Donoghue,  115  U.  S.  1,  6  Sup. 
Ct  242,  29  L.  Ed.  535,  and  Chicago  &  Alton 
Railroad  v.  Wiggins  Feny  Co.,  119  U.  S.  615, 
7  Sup.  Ct  398,  30  L.  Ed.  519,  as  authority 
approving  this  method  of  proof,  and  refers 
to  the  fact  that  in  other  states  that  have  no 
statutes  like  ours,  evidence  of  this  kind  is 
the  proper  mode  of  proving  the  laws  of  an- 
other state.  And  in  Thomas  v.  Clarkson,  125 
Ga.  77,  54  S.  E.  77,  6  L.  R.  A.  (N.  S.)  658,  the 
same  method  of  proof  is  recognized,  and  the 
only  criticism  passed  upon  It  by  the  court 
was  that  the  evidence  of  the  wituess  did  not 
refer  to  or  show  what  the  law  was  at  the 
time  of  the  contract 
The  method  of  proving  the  laws  of  other 
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states  by  copy  thereof,  *'under  the  great  seal 
of  their  reiq;)ectlye  states,"  is  provided  for  by 
Ciy.  Code  1895,  $  5233;  but  this  mode  of 
proof  is  not,  as  has  sometimes  been  supposed, 
exclusive  of  every  other  means.  That  the 
court  may  consider  the  law  as  proven,  by  Ju- 
dicial recognition  of  its  terms  and  provisions, 
is  shown  in  Massachusetts  Benefit  Life  As- 
sociation V.  Hale,  96  Ga.  802,  23  S.  E.  849, 
where  it  was  decided  that  a  stipulation  in  a 
policy  (which,  like  this,  was  to  be  governed 
by  the  lex  loci  contractus)  that  no  suit  should 
be  brought  under  the  contract,  unless  within 
one  year  from  the  death  of  the  member,  was 
void,  because  the  law  of  Massachusetts  al- 
lowed such  suit  to  be  brought  within  two 
years.  In  that  case,  "while  it  does  not  ap- 
pear in  the  reported  decision  •  ♦  ♦  that 
the  Massachusetts  statute  was  not  invoked  in 
the  trial  court,  an  examination  of  the  origi- 
nal record  shows  that  no  reference  whatever 
was  made  to  this  law  in  the  pleadings  of  the 
parties.'*  Seaboard  Air  Line  Ry.  v.  Phillips, 
117  Ga.  101,  43  S.  E.  494.  See,  also,  Barran- 
ger  V.  Baum,  103  Ga.  466,  30  S.  E.  524,  68 
Am.  St.  Rep.  113.  No  authoritative  ruling 
was  made  by  our  Supreme  Court  upon  this 
subject  in  Seaboard  Air  Line  Ry.  v.  Phillips, 
supra,  because  it  was  not  required;  but  we 
think  that  the  reasoning  of  Justice  Cobb  is 
unanswerable,  and  that  section  5231  of  the 
Civil  Code  of  1895  means  Just  what  it  says, 
and  is  founded  upon  sound  reasoning.  "If  a 
book  containing  the  laws  as  published  by  au- 
thority is  not  accessible,  then,  in  the  absence 
of  a  copy  of  the  law  under  the  great  seal  of 
the  state,  the  case  would  generally  have,  to  be 
determined  by  a  presumption  that  the  com- 
mon law  prevailed  in  the  other  state."  We 
think  it  absurd  that  a  court  of  this  state 
should  be  required  to  administer,  as  the  law 
of  a  sister  state,  that  which  is  not  the  law, 
when  it  has  before  Its  eyes  an  open  book 
showing  what  is  the  law,  refusing  to  see 
what  may  be  seen  by  all  men,  merely  because 
it  was  not  formally  oCtered  as  eyidence  on  the 
trial.  We  think,  then,  that  our  vie^^  that 
there  is  no  merit  in  the  amended  grounds  of 
the  motion  for  new  trial  is  sustained  by  am- 
ple authority;  and  we  come  to  the  question 
which,  after  all,  must  determine  the  case — 
whether  the  court  erred  in  the  rulings  which 
were  the  subject  of  the  exceptions  pendente 
lite  That  question  is :  Did  the  court  err  in 
trying  the  case  by  the  laws  of  Missouri ;  and. 
If  so,  how? 

The  policy  of  insurance  prepared  by  the 
company  named  the  situs  in  which  it  prefer- 
red its  right  to  be  administered,  and  made 
the  state  of  Missouri  the  place  of  the  con- 
tract Having  made  choice,  it  is  bound  by  its 
selection,  and  estopped  to  vary  or  retract  its 
own  contract  from  its  v^itten  provisions. 
The  policy,  in  its  concluding  paragraph,  says: 
*This  contract  shall  be  governed  by  and  con- 
strued according  to  the  laws  of  Missouri; 
the  place  of  this  contract  being  expressly 
agreed  to  be  the  home  office  of  the  company." 


All  contracts  of  insurance  are  to  be  construed 
most  strongly  against  the  insurer  and  in  fa- 
vor of  the  insured;  and  if,  therefore^  the 
court  had  entertained  doubt  as  to  which  law 
prevailed  as  to  any  phase  of  the  case,  the 
company  having  selected  in  the  contract, 
which  it  prepared  itself,  the  laws  of  Missouri, 
the  court  was  bound  to  construe  the  contract 
by  those  laws  of  Missouri,  most  .favorably  to 
the  insured.  If  this  means  anything,  it 
means  that  the  validity,  form,  and  effect  of 
the  contract  are  to  be  determined  by  the  laws 
of  the  state  of  Missouri.  Georgia  enforces 
the  laws  of  another  state  only  by  comity. 
But  that  comity  will  extend.  In  passing  upon 
a  contract  made  to  take  effect  and  be  per- 
formed in  another  state,  so  as  to  give  effect 
to  every  law  of  that  state  applicable  to  the 
subject-matter  of  the  litigation,  except  such 
as  conflict  vrith  our  laws  or  such  as  are  op- 
posed to  the  well-known  public  policy  of  the 
state.  The  question  Is :  Was  the  court  right 
In  trying  the  case  by  the  law  of  Missouri; 
and,  if  so,  to  what  extent  should  the  law  of 
Missouri  have  controlled?  The  company  se- 
lected the  law  of  Missouri  as  its  choice.  Can 
it  complain  if  that  law  is  administered? 
And  while  he  who  claims  a  benefit  under  the 
law  of  a  foreign  state  must  plead  and  prove 
tbat  law  to  the  satisfaction  of  the  court  in 
some  one  of  the  modes  to  which  we  have  re- 
ferred, still,  in  the  administration  of  such 
laws  as  collaterally,  rather  than  directly,  af- 
fect the  case.  It  cannot  be  questioned  that  the 
court  may  in  any  way  ppsiNIble  inform  itself 
as  to  what  is  the  law.  The  means  of  finding 
it  are  immaterial,  provided,  only,  that  the 
true  and  correct  law  is  found.  The  court 
must  inform  itself;  and.  Judged  by  this  rule, 
the  learned  Judge  of  the  trial  court  wvlb 
right  in  striking  all  of  the  defenses  of  the  de- 
fendant company.  The  court  had  previously 
overruled  the  demurrers  to  the  plaintiff's  pe- 
tition, and  (no  exception  having  been  duly 
taken  thereto)  the  right  of  the  plaintiff  to 
stand  on  her  petition,  both  as  to  the  law  and 
as  to  the  facts,  was  established.  If  her 
rights  as  to  either  were  questioned  before  as 
to  any  portion  of  the  petition,  her  rights  as 
to  both  were  extended  to  the  extreme  bound- 
ary lines  fixed  by  the  petition.  This  peti- 
tion the  plaintiff  had  the  right  to  amend,  and 
that  right  was  not  abused. 

The  plaintiff  in  error  excepted  pendente 
lite  to  the  allowance  of  certain  amendments^ 
for  reasons  given  in  Its  demurrer;  and  er- 
ror is  assigned  thereon  In  the  bill  of  excei)- 
tions.  We  think  the  court  was  right  in  over- 
ruling the  demurrers  and  allowing  the 
amendments.  The  gravamen  of  the  defend- 
ant's objection  must  have  been  that  contain- 
ed in  the  first  demurrer,  that  there  was  a 
misjoinder  of  causes  of  action;  the  defend- 
ant contending  that.  Joined  to  the  suit  on 
the  contract  of  insurance,  the  plaintiff  was 
praying  for  punitive  or  vindictive  damages 
The  damages  were  alleged  and  asked  f<w. 
and  section  8012  of  the  Revised  Statutes  of 
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Missouri  was  specially  pleaded  in  the  orig- 
inal petition,  the  special  and  general  demur- 
rer to  which  had  been  overruled,  and,  there- 
fore, to  offer  this  demurrer  again  was  to 
ask  the  court  to  reopen  what  had  already 
been  settled  as  the  law  of  the  case.  But, 
waiving  this,  we  see  no  error  in  overruling 
this  demurrer  to  the  petition.  The  plaintiff 
was  entitled  to  the  damages  if  she  establish- 
ed the  allegations  with  reference  to  vexa- 
tious refusal,  under  Giv.  Code  1895,  §  8.  It 
was  one  of  the  effects  of  the  contract  which 
our  courts  will  enforce.  The  question  of  the 
constitutionality  of  the  very  statute  of  Mis- 
souri which  was  pleaded  in  this  case,,  and 
which  allows  damages  and  attorney's  fees, 
has  been  passed  upon  by  the  Supreme  Court 
of  the  United  States  in  Orient  Insurance  Co. 
V.  Daggs,  172  U.  S.  557,  19  Sup.  Ct  281,  43 
L.  Ed.  552,  and  it  is  not  repugnant  to  our 
CoDstitution.  The  contract  in  the  Daggs 
Case  was  one  of  fire  insurance,  instead  of 
life  insurance;  but  section  8012,  cited  supra, 
includes  both.  Its  wording  Is:  "In  any  ac- 
tion against  any  insurance  company  *  •  « 
under  a  policy  of  fire,  life,  marine  or  other 
insurance,  ♦  •  ♦  the  court  or  Jury  may 
allow  damages."  The  decision  likewise  cov- 
ers life  insurance  as  well  as  fire  insurance; 
for  the  Supreme  Court  of  the  United  States, 
In  Farmers*,  etc.,  Ins.  Co.  v.  Dobney,  189 
U.  S.  305,  23  Sup.  Ct.  5(56,  47  L.  Ed.  821, 
citing  and  referring  to  the  Orient  Case,  says 
the  statute  of  the  state  of  Missouri  was  up- 
held, '*not  only  on  the  ground  of  the  right 
of  the  state  to  prescribe  the  conditions  upon 
which  an  insurance  company  should  transact 
business  within  its  borders,  but  also  because 
the  rule  in  question  was  the  lawful  exercise 
of  the  power  to  classify." 

In  reference  to  the  plea  of  suicide,  the 
statute  (Rev.  St  Mo.  §  7896)  voids  any  sui- 
cide provision  in  policies  of  life  insurance. 
But  it  was  insisted  that  the  provision  in  this 
case  is  not  in  the  nature  of  a  defense  to  the 
action,  but  simply  provides  for  an  apportion- 
ment of  the  loss  in  case  of  suicide—dimply 
reducing  the  amount  to  be  recovered,  with- 
out delTeating  recovery  itself.  This  same 
question  has  been  decided  by  the  Court  of 
Appeals  of  Missouri,  passing  upon  a  provi- 
sion identical  with  the  contents  of  the  policy 
under  our  oonsidenatlon.  In  Keller  v.  Trav- 
elers* Insurance  Co.,  58  Mo.  App.  557,  the 
Missouri  court  held  as  follows  as  to  reduc- 
tions in  cases  of  suicide:  *'A  provision  In  a 
policy  of  life  insurance,  which  reduces  the 
amount  of  the  insurance  in  case  of  the  sui- 
cide of  the  insured  below  that  otherwise  con- 
tracted for,  makes  the  suicide  a  defense  to 
the  extent  of  the  reduction,  and  is,  therefore, 
contrary  to  the  statute  on  the  subject  and  in- 
valid." In  the  Keller  Case  the  only  ques- 
tion presented  was  whether  or  not  the  con- 
tract sued  upon  was  in  contravention  of  sec- 
tion 7806  of  the  Revised  Statutes  of  Missou- 
ri, but,  as  in  the  present  case,  was  embodied 
^  by  the  plaintiff  in  her  petition.    That  section 


is  as  follows:  "In  all  suits  upon  policies  of  In- 
surance on  life  hereafter  issued  by  any  compa- 
ny doing  business  in  this  state,  to  a  citizen  of 
this  state,  it  shall  be  no  defense  that  the  in- 
sured committed  suicide,  unless  it  shall  be 
shown  to  the  satisfaction  of  the  court  or  Jury 
trying  the  cause,  that  the  Insured  contemplat- 
ed suicide  at  the  time  he  made  his  applica- 
tion for  the  policy;  and  any  stipulation  in 
the  policy  to  the  contrary  shall  be  void." 
The  clause  of  the  policy  relied  on  in  the  an- 
swer in  this  case  is  as  follows:  *'But  if  death 
occurs  from  self  destruction,  while  sane  or 
Insane,  within  one  year  from  the  date  of 
issuance  of  this  policy,  then  in  such  event 
only  the  reserve  (computed  according  to  the 
Actuaries*  Table  of  Mortality,  with  interest 
at  4  per  cent)  will  be  due  on  surrender  of 
this  policy." 

The  plaintiff  in  error  urges  that  the  clause 
of  the  policy  invoked  in  this  answer  Is  a 
mere  contractual  limitation  of  the  amount 
of  the  recovery  to  be  had,  and  not  a  defense. 
Under  the  above-quoted  decision  of  the  Court 
of  Appeals  of  Missouri  we  cannot  a^ree  with 
this  contention.  "The  plain  purpose  of  the 
statute  quoted  above  was  to  prevent  the  in- 
sertion in  policies  of  life  insurance  of  excep- 
tions of  liability  on  the  ground  of  the  sui- 
cide of  the  Insured,  unless  it  could  be  proven 
*that  the  Insured  contemplated  suicide  at  the 
time  he  made  the  application  for  the  policy.' 
This  was  in  effect  a  legislative  declaration 
of  the  public  policy"  of  Missouri,  the  state 
which  the  company  itself  selected  as  the 
place  of  contract  In  the  Keller  Case,  above 
cited,  the  Court  of  Appeals  of  Missouri  says: 
"1?hat  it  was  intended  to  limit  the  powar  to 
contract  for  a  lesser  liability  in  oases  of 
death  by  suicide,  not  within  the  limitation 
expressed  in  the  statute,  is  also  apparent 
from  its  terms,  to  wit:  *And  any  stipulation 
to  the  contrary  shall  be  void.'  That  it  is  not 
within  the  power  of  the  parties  to  change  or 
annul  this  statutory  provision  with  reference 
to  life  insurance  in  this  state  has  been  held 
in  a  Veil-considered  case  in  the  circuit  court 
of  the  United  States.  Berry  v.  Knights  Tem- 
plars*, etc.,  Co.  (C.  C.)  46  Fed.  439.  In  constru- 
ing the  statute  in  question,  that  court  said: 
*The  statute  is  mandatory,  and  obligatory 
alike  on  the  insurance  company  and  the  as- 
sured. Its  very  object  was  to  prohibit  and 
annul  such  stipulations  in  policies,  and  it 
cannot  be  waived  or  abrogatfed  by  any  form 
of  contract  or  by  any  device  whatever.  The 
legislative  will,  when  expressed  in  the  per- 
emptory terms  of  this  statute,  is  paramount 
and  absolute,  and  cannot  be  varied  or  waived 
by  the  private  conventions  of  the  parties.* " 

For  the  same  reasons  as  heretofore  stat- 
ed, we  think  that  the  question  of  attorney's 
fees  and  damages  should  also  be  determined 
by  the  laws  of  Missouri.  As  Chief  Justice 
Jackson  said  in  the  case  of  Champion  v. 
Wilson,  supra,  the  court  was  pro  hac  vice 
sitting  in  Missouri,  and  the  finding  of  the 
Jury  is  in  accordance  with  that  law.  which 
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the  Supreme  Court  of  the  United  States  has 
held  to  be  constitutional  and  valid.  "It  was 
for  the  Legislature  •  ♦  •  to  define  the 
public  policy  of  that  state  in  respect  of  life 
Insurance,  and  to  impose  such  conditions  on 
the  transaction  of  business  by  life  insurance 
companies  within  the  state  as  was  deemed 
best.  We  do  not  see  any  arbitrary  classifi- 
cation or  unlawful  discrimination  In  this 
legislation ;  but,  at  all  events,  we  cannot  say 
that  the  federal  Constitution  has  been  vio- 
lated in  the  exercise,  in  this  regard,  by  the 
State  of  its  undoubted  power  over  corpora- 
tions." Hancock  Insurance  Co.  v.  Warren, 
181  U.  S.  73,  21  Sup.  Ct  535.  46  L.  Ed.  955. 
The  reasoning  in  Railway  Co.  v.  Ellis,  165 
U.  S.  150-153,  154.  17  Sup.  Ct  255,  41  L.  Ed. 
666,  says  the  court,  in  Fidelity  Mutual  Life 
Association  v.  Mettler,  185  U.  S.  326,  22  Sup. 
Ct  669,  46  L.  Ed.  922,  does  not  apply  to  life 
insurance  companies.  'The  ground  for  pla- 
cing life  and  health  companies  in  a  different 
class  from  fire,  marine,  and  inland  com- 
panies Is  obvious,  and  we  think  that  putting 
them  in  a  different  class  *  •  *  rests  on 
sufficient  reason.  The  Legislature  evidently, 
intended  to  distinguish  betwieen  life  and 
health  Insurance  companies  engaged  in  busi- 
ness for  profit  ♦  ♦  ♦  and  lodges  and  as- 
sociations of  a  mutual  benefit  or  benevolent 
character,  having  in  mind,  also,  the  necessity 
of  the  prompt  payment  of  the  insurance  mon- 
ey in  very  many  cases  in  order  to  provide 
the  means  of  living  of  which  the  beneficiaries 
had  been  deprived  by  the  death  of  the  in- 
sured." And  in  Orient  Insurance  Co.  v.  Daggs, 
172  U.  S.  557.  19  Sup.  Ct  281,  43  L.  Ed.  552, 
the  interpretation  and  construction  of  the 
Supreme  Court  of  Missouri  as  to  a  similar 
statute  was  upheld.  In  Farmers'  Insurance 
Co.  V.  Dobney,  189  U.  S.  304,  23  Sup.  Ct  565, 
47  L.  Ed.  821,  the  Supreme  Court  of  the 
United  States,  having  under  consideration 
the  question  of  the  allowance  of  attorney's 
fees  and  damages,  and  answering  argument 
contending,  as  here,  that  such  allowance 
was  unconstitutional  for  various  reasons, 
says :  "But  the  unsoundness  of  these  propo- 
sitions is  settled  by  the  previous  adjudica- 
tions of  this  court  Orient  Insurance  Co.  v. 
Daggs.  172  U.  S.  557,  19  Sup.  Ct  281,  43  L. 
Ed.  552 ;  Insurance  Co.  v.  Warren,  181  U.  S. 
73,  21  Sup.  Ct  535,  45  L.  Ed.  955 ;  Insurance 
Co.  V.  Mettler,  185  U.  S.  308,  22  Sup.  Ct  662, 
46  L.  Ed.  922.  In  the  Orient  Case,  a  statute 
of  the  state  of  Missouri  which  subjected 
fire  insurance  contracts  to  an  exceptional 
rule  was  upheld,  not  only  on  the  ground  of 
the  right  of  the  state  to  prescribe  the  con- 
ditions upon  which  an  Insurance  company 
should  transact  business  within  its  borders, 
but  also  because  the  rule  in  question  was  the 
lawful  exercise  of  the  power  to  classify.  In 
the  Warren  Case  a  like  principle  was  applied 
to  a  statute  of  the  state  of  Ohio  establishing 
A  particular  regulation  as  to  life  insurance 


companies.  In  the  Mettler  Oaae  a  statute  of 
the  state  of  Texas  was  sustained,  applicable 
alone  to  life  insurance  policies,  which  au- 
thorized the  enforcement,  not  only  of  a  rea- 
sonable attorney's  fee,  but,  also  of  12  per 
cent  damages  after  demand  in  case  of  the 
unsuccessful  defense  of  a  suit  to  enforce  a 
life  insurance  policy.  In  all  three  of  the 
cases  referred  to,  therefore,  it  was  neces- 
sarily held  that  Insurance  contracts  were  so 
distinct  as  to  Justify  legislative  classifica- 
tion apart  from  other  contracts,  or  to  au- 
thorize a  classification  of  insurance  con- 
tacts so  as  to  subject  one  character  of  such 
contracts,  when  put  in  one  class,  to  one  rule, 
and  other  varieties  of  such  contracts,  when 
placed  in  another  class,  to  a  diCterent  rule." 
We  come  now  to  the  complaint  with  ref- 
erence to  the  striking  of  defendant's  plea. 
*  If  the  court  was  right  in  adjudicating  the 
case  according  to  the  laws  of  Missouri,  It 
was  clearly  right  in  striking  the  defendant's 
answer,  upon  the  ground  that  it  constituted 
no  defense.  The  defense  was  based  upon  five 
propositions : 

(1)  That  Lovdace  had  made  false  state- 
ments in  his  application  and  failed  to  pay 
his  premium.  Under  the  statute  of  Missouri 
the  company  could  not  plead  the  application 
as  a  part  of  the  contract  for  it  was  not  in- 
dorsed or  the  substance  of  the  application 
entered  on  the  policy.  We  hold,  further, 
that  it  could  not  plead  nonpayment  of  the 
premium,  because  the  receipt  of  the  premium 
was  acknowledged  in  the  policy,  and  it  was 
estopped  from  denying  this  fact  especially 
in  view  of  the  death  of  the  Insured.  The 
further  portion  of  the  fourth  paragraph  of 
the  answer,  that  the  policy  was  Issued  by 
reason  of  the  false  and  fraudulent  repre- 
sentations of  Lovelace,  and  that  the  policy 
was  procured  by  fraud,  could  not  be  consid- 
ered after  death  of  the  insured.  **The  state- 
ments made  in  the  application  *  •  *  were 
not  warranties,  and,  before  the  company  can 
be  permitted  to  show  that  these  false  state- 
ments and  answers  contributed  to  the  con- 
tingency on  which  the  policy  was  to  become 
due  and  payable,  it  must  plead  such  defense, 
and,  besides,  it  must  deposit  in  court  the 
premiums  it  received  on  the  policy.  And 
unless  the  company  meets  both  these  require- 
ments the  court  should  exclude  the  testimony 
♦  ♦  ♦  as  to  the  cause  of  the  Insured's 
death,  and  as  to  his  physical  condition  be- 
fore and  after  his  death,  and  give  a  peremp- 
tory Instruction  to  find  for  plaintiff."  "The 
company  may,  during  the  life  of  the  insured, 
but  not  afterwards,  bring  a  suit  to  set  aside 
the  policy  on  the  ground  that  it  was  pro- 
cured by  fraud."  Kern  v.  Legion  of  Honor, 
167  Mo.  472,  67  S.  W.  252. 

(2)  The  fifth  paragraph  of  defendant's  an- 
swer denied  that  the  premium  was  ever  paid, 
and,  as  we  said  above,  we  think  the  recital  of 
the  policy  that  the  premium  had  been  paid  ea- 


102 


68  SOUTHEASTERN  REPORTER. 


<Ga 


tops  the  oompany  to  deny  the  receipt  of  the 
premium  after  the  death  of  the  insured. 

(3)  The  Bizth  paragraph  of  the  answer  set 
up  as  a  defense  that  "one  of  the  conditions 
of  said  alleged,  contract  of  insurance  was 
that,  if  within  one  year  from  the  date 
thereof  said  Edwin  Lorelace  should  become 
intemperate  in  the  use  of  narcotic  or  oth- 
er stimulants,  any  policy  Issued  thereun- 
der should  be  null  and  void;  and  this  de- 
fendant alleges  that  the  said  Edwin  Lovelace 
did  become  intemperate  in  the  use  of  nar- 
cotic, alcoholic  or  other  stimulants,  and  that 
his  death  was  the  result  of  narcotic,  alco- 
holic, or  other  stimulants."  Counsel  for 
plaintiff  in  error,  in  their  very  exhaustive 
brief,  say:  '*We  are  at  a  loss  to  know  how 
counsel  for  defendant  in  error  ever  convinced 
the  court  below  that  this  one  of  the  defenses 
was  not  good."  We  think  that  under  the  de- 
cision in  Kem  v.  Legion  of  Honor,  cited 
above,  the  answer  should  have  been  acoom- 
panled  by  the  deposit  in  court  of  the  premi- 
ums received;  and  without  this,  it  is  held 
unequivocally  by  the  Supreme  Court  of  Mis- 
souri that  this  defense  should  be  dismissed. 

(4)  The  seventh  and  eighth  paragraphs  of 
the  answer  were  correctly  stricken  under  the 
laws  of  Missouri — the  seventh  for  the  rea- 
son that  the  application  was  not  indorsed  up- 
on the  policy,  and  the  eighth  because  the 
anti-suicide  provision  of  the  policy,  as  has 
been  shown  heretofore,  is,  under  the  laws  ^ 
of  Missouri,  void  and  of  no  effect  We  have 
carefully  examined  all  of  the  contentions  of 
the  learned  counsel  for  the  plaintiff  in  error, 
grouped  In  three  heads:  First  That  the 
statute  of  the  state  of  Missouri,  allowing 
the  recovery  of  damages  and  attorney's  fees, 
will  not  be  enforced  by  the  courts  of  Georgia. 
Second,  that  the  court  erred  in  striking  the 
defenses,  which  is  assigned  to  be  error  up- 
on three  grounds:  (a)  That  the  main  defens- 
es, if  proved,  were  good;  (b)  that  the  stat- 
utes of  Missouri  relative  to  misrepresenta- 
tions and  procurement  of  the  policy  by  fraud, 
and  relative  to  the  suicide  of  the  insured, 
are  confined  to  citizens  of  Missouri;  and  (c) 
that  the  provision  in  the  policy  sued  on, 
relative  to  the  matter  of  suicide,  was  not  in 
violation  of  the  laws  of  Missouri.  Third. 
That  the  evidence  was  not  sufficient  to  au- 
thorize the  verdict  allowing  the  plaintiff 
damages  and  attorney's  fees,  because  it  did 
not  show  vexatious  refusal  on  the  part  of 
the  company  to  pay.  For  the  reasons  al- 
ready heretofore  stated  we  think  the  case 
was  to  be  tried  as  if  in  Missouri  and  before 
a  Missouri  court,  and  that  to  deprive  a  citi- 
zen of  Georgia  of  any  rights  belonging  to  a 
citizen  of  Missouri  cannot,  under  the  Con- 
stitution of  the  United  States,  be  countenanc- 
ed. Parties  are  presumed  to  contract  with 
reference  to  the  place  of  the  contract.  If  it 
is  valid  there,  it  is  valid  everywhere.  The 
lex  loci  contractus  controls  as  to  the  nature, 
construction,  and  Interpretation  of  the  con- 


tract The  laws  of  one  state  have  force  in 
the  territory  of  another,  as  long  as  they  do 
not  come  in  conflict  with  the  power  or  right 
of  that  state,  or  violate  its  policy  or  con- 
science. Cox  V.  Adams,  2  Ga.  158.  Where 
a  contract  is  made  in  one  state  to  be  per- 
formed in  another,  the  laws  of  the  latter 
state  govern  as  to  the  validity,  nature,  ob- 
ligation, and  construction  of  the  contract 
(Dunn  V.  Welsh,  62  Ga.  241;  Herschfeld  v. 
Dexel,  12  Ga.  584);  and  they  will  be  enforced 
by  comity,  unless  contrary  to  our  statute 
law,  our  general  public  policy,  or  violatlTe 
of  the  conscience  of  the  state  called  on  to 
give  it  effect  We  see  no  reason  why^'a  nevr 
trial  should  be  granted  because  of  the  re- 
covery of  the  attorney's  fees  and  damages, 
especially  as  the  Missouri  statute  is  prac- 
tically identical  with  our  Georgia  law  upon 
the  same  subject  The  only  difference  Is 
that  the  state  of  Missouri  imposes  the  penal- 
ty for  a  vexatious  refusal,  and  the  Georgia 
law  (Civ.  Code  1895,  $  2140)  makes  bad  faith 
in  the  refusal  the  basis  for  damages  and  at- 
torney's fees.  The  various  grounds  of  the 
second  contention  of  the  plaintiff  in  error 
have  already  been  discussed,  and  so  we  come 
to  the  third. 

Was  the  evidence  of  vexatious  refusal  suf- 
ficient to  authorize  the  verdict  upon  the  sub- 
ject of  damages  and  attorney's  fees?  We 
think  that  where  it  appears,  as  it  does  in  this 
case,  that  the  defendant  had  no  ground  of 
defense,  or  at  least  could  set  up  none,  to  the 
payment  of  the  policy,  and  yet  declined  to 
pay  it  and  thereby  imposed  upon  the  bene- 
ficiary a  burden  not  contemplated  in  the 
original  contract  with  the  insured,  and, 
without  establishing  any  good  reason  for  de- 
lay, subjects  the  widow  and  children  of  the 
dead  to  the  expense  of  collecting  by  law 
what  was  contracted  to  be  paid  upon  proofs 
of  death,  and  extensively  prolongs  the  liti- 
gation, it  would  be  a  great  hardship  if  this 
loss  and  expense  should  be  deducted  from 
the  provision  made  by  the  deceased  for  his 
family.  On  the  other  hand,  we  think  that 
the  expense  necessary  to  collect  the  policy 
should  be  paid  by  the  company,  unless  it 
establishes  some  good  reason  for  an  appar- 
ently frivolous  refusal  to  pay  promptly.  In 
other  words,  the  burden  of  proof,  where  un- 
usual and  unnecessary  delay  is  shown,  should 
be  upon  the  company  to  give  reason  for  the 
delay;  or,  after  the  delay  is  shown,  it  will 
be  presumed  to  be  vexatious,  as  in  this  case, 
or  in  bad  faith,  if  under  our  Georgia  statute. 
It  must  appear,  from  the  evidence  in  this 
case,  that  the  refusal  or  the  neglect  to  pay 
was  frivolous.  The  purpose  of  the  law  is  to 
force  prompt  payment  of  such  losses,  after 
the  lapse  of  a  reasonable  time,  to  enable  the 
company  to  ascertain  good  grounds,  if  any, 
for  not  meeting  the  demand,  and  if  no  such 
cause  existed  for  the  refusal  of  compliance 
with  the  demand,  and  it  refuses  to  respond, 
the  company  does  so  subject  to  the  furthei 
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claim  for  damages.  Cotton  States  Life  Ins. 
Co.  y.  Edwards,  74  6a.  231.  The  meaning 
of  the  term  "bad  faith"  is  "any  frivolous  or 
unfounded  refusal  in  law  or  In  fact  to  com- 
ply with  the  requisition  of  the  policy  holder 
to  pay  according  to  the  terms  of  his  contract 
and  the  conditions  imposed  by  the  statute.** 
We  can  hardly  imagine  anything  that  would 
be  more  "yexatious"  than  the  treatment — 
the  silent  contempt— the  plaintiff  received 
at  the  hands  of  the  company  up  to  the  time 
the  suit  was  brought  We  think  the  evi- 
dence authorized  the  jury  to  find  that  there 
was  a  vexatious  refusal;  and  it  was  a  benefit 
to  the  company  that  the  penalty  was  aflEized 
by  the  Missouri  statute,  instead  of  under 
the  provisions  of  our  Code,  which  would  have 
allowed  a  larger  penalty.  For  the  decision 
in  Phenix  Insurance  Co.  v.  Hart,  112  Ga.  765, 
38  S.  E.  67,  holding  section  2140  of  the  Civil 
Code  of  1895  to  be  unconstitutional,  was 
based  entirely  upon  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  Gulf, 
Colorado  &  Santa  F6  Railway  Ca  v.  Ellis, 
165  U.  S.  150,  17  Sup.  Ct  255,  41  L.  Ed.  666, 
as  controlling  authority;  and,  since  the  de- 
cision in  the  Phenix  Case,  the  Supreme 
Court  of  the  United  States  has  held,  in  the 
MetUer  Case,  185  U.  S.  808,  22  Sup.  Ct.  662, 
46  L.  Ed.  922,  that  the  ruling  in  the  Ellis 
Case  is  confined  to  railway  companies  only, 
and  has  no  application  whatever  to  penalties 
imposed  on  insurance  companies. 
Judgment  affirmed. 

POWELL,  J.  (concurring  specially).  1 
cannot  agree  with  all  the  reasoning  by  which 
my  Brethren  of  this  court  arrive  at  the  re- 
sult in  tills  Case.  Indeed,  it  is  only  with 
hesitation  that  I  am  able  to  concur  at  all. 
It  does  seem,  however,  that  if  the  insurance 
statutes  of  Missouri  are  to  be  read  into  the 
contract  of  insurance  as  a  part  thereof,  these 
laws,  as  construed  by  the  decisions  of  the 
courts  of  review  in  that  state,  authorize  an 
affirmance  of  the  Judgment  The  difficulty 
is  that  these  statutes  do  not  on  their  face 
purport  to  include  the  plaintiff  within  their 
purview.  By  express  language  they  are  ap- 
plicable only  to  policies  of  insurance  written 
upon  the  lives  of  citizens  of  Missouri;  and 
it  is  presumed  that  as  to  policies  of  Insurance 
not  written  upon  lives  of  its  own  citizens  the 
common  law  still  prevails  in  that  state.  But 
I  have  finally  come  to  the  conclusion  that, 
since  policies  of  insurance  are  to  be  most 
strongly  construed  against  the  insurer,  the 
language  of  the  policy,  wherein  it  contracts 
that  the  rights  of  the  parties  thereunder  shall 
be  determined  in  accordance  with  the  laws 
of  Bilissourl,  contemplates  these  statutes,  and 
not  the  common  law  merely;  in  other  words, 
that  the  policy  contracted  to  give  to  Love- 
lace the  same  rights  which  he  would  have 
if  he  were  a  citizen  of  Missouri. 

In  this  view  of  the  question  I  am  able  to 
concur  in  the  judgment 


a  Oa.  App.  360) 
BAILEY  ft  CARNET  BUGGY  00.  ▼.  GUTH- 
RIE.   (No.  149.) 
(Court  of  Appeals  of  Georgia.    March  2,  1907.) 

1.  Bill  or  Exckptions— Fobm  and  Abbanok- 
meni^Wbit  or  Ebbob—Diskissal— Statu- 

TOBT  PbOVISIONS. 

Under  Civ.  Code  1895,  S  5532.  taken  in 
connection  with  Acts  1893,  p.  52  (Civ.  Ck>dtt 
1895,  $  5534),  it  is  mandatory  that  the  trial 
judge  certify  the  bill  of  exceptions  to  be  true; 
but  the  remainder  of  the  prescribed  form  of  the 
certificate  is  directory  only,  and  no  error  or  mis- 
direction therein  contained  will  operate  to  cause 
a  dismissal  of  the  writ  of  error  in  the  appellate 
conrt. 

2.  Wbit  or  Ebbob— Review— PBEsnupnoNS^ 
Making  and  Filing  Bill  of  £<xceftions. 

Unless  the  contrary  affirmatively  appears, 
the  certifying,  serving,  and  filing  of  a  bill  of  ex- 
ceptions are  to  be  regarded  as  having  taken  place 
in  their  proper  chronological  sequence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {§3795-3803]. 

8.  Pleading — Motion  to  Strike— Gbounds. 
While  a  plea  or  answer  which  sets  up  no 
legal  or  equitable  defense,  beinir  bad  in  sub- 
stance, may  be  stricken  on  motion  at  the  trial 


term,  yet  such  a  motion  is  not  available  where 

{)Iea  "  -       -  -  -       - 

y  deficient  in  certainty  or  particularity. 


the  plea   states  a  substantial   defense,   but  is 


[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  39,  Pleading,  M  1102-1110.] 

4.  Saiib— Plea— Construction. 

The  plea  in  this  case  was  not  subject  to  the 
construction  that  it  admitted  a  sum  to  be  due 
by  the  defendant  to  the  plaintiff  in  excess  of  the 
amount  found  by  the  jury  in  the  latter's  favor. 

5.  Wbit  of  Ebbob— Review. 

The  objections  to  the  evidence  were  not 
well  taken,  the  charges  complained  of  are  not 
erroneous  for  any  of  the  reasons  assigned,  and 
the  verdict  is  not  without  sufficient  evidence  to 
support  it. 
(Syllabus  by  the  Conrt) 

Error  from  City  Court  of  Nashville;  Pee- 
plea,  Judge. 

Action  between  the  Bailey  &  Carney  Bug- 
gy Company  and  one  Guthrie.  From  the 
Judgment,  the  Bailey  &  Carofij  Buggy  Corn- 
pany  bring  error.    Affirmed. 

Alexander  &  Gary,  for  plaintiff  in  error. 
Hendricks,  Smith  &  Christian  and  Buie  ft 
Knight  for  defendant  in  error. 

POWELL,  J.  Since  "we  have  deemed  it 
unnecessary  to  elaborate  In  the  opinion  the 
points  decided  In  the  headnotes  3  to  5,  in- 
clusive, we  shall  set  forth  only  so  much  of 
the  facts  as  are  necessary  to  an  understand- 
ing of  what  is  decided  upon  the. motion  to 
dismiss  the  bill  of  exceptions.  The  assign- 
ment of  error  is  to  the  overruling  of  a  mo- 
tion for  a  new  trial,  and  no  evidence  is  con- 
tained in  the  bill  of  exceptions,  but  the  brief 
of  the  evidence  is  specified  by  the  plaintiff 
in  error  as  a  necessary  part  of  the  record. 
The  certificate  of  the  judge,  in  addition  to 
verifying  the  bill  of  exceptions,  certifies  that 
it  ''contains  all  of  the  evidence  and  specifies 
all  of  the  record  material  to  a  clear  under- 
standing of  the  errors  complained  of,"  and 
concludes  in  regular  form.  The  point  is 
made  that  the  certificate.  In  referring  to  the 
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evidence,  employs  the  word  "contains,''  In- 
stead of  the  word  "specifies."  OiT.  Oode 
1895,  }  5534  (Acts  1803,  p.  52),  pfovides:  "It 
shall  be  the  duty  of  the  Judge,  to  whom  any 
bill  of  exceptions  is  presented,  to  see  that  the 
certificate  is  in  legal  form  before  signing  the 
same;  and  no  failure  of  any  Judge  to  discharge 
his  duty  in  this  respect  shall  prejudice  the 
rights  of  the  parties  by  dismissal  or  other- 
wise.'* Prior  to  the  adoption  of  this  stat- 
ute compliance  with  the  prescnribed  form  of 
certificate  to  a  bill  of  exceptions  was 'man- 
datory, and  a  certificate  in  the  form  used  in 
the  present  case  would  not  have  been  suffi- 
cient Gresham  ▼.  Turner,  88  Ga.  100,  13 
S.  E.  94G;  Lovingood  v.  Roberts,  89  Ga.  417, 
15  S.  E.  495;  Holland  t.  Van  Bell,  89  Ga. 
223,  15  S.  E.  302.  Since  the  adoption  of  this 
statute  the  Supreme  Court  has,  reluctantly 
at  first  (see  Pusey  v.  Sweat,  92  Ga.  809,  19 
S.  E.  816,  and  Gregory  v.  Daniel,  93  Ga.  795, 
20  S.  E.  656),  but  finally  fully,  yielded  its  as- 
sent to  the  principle  that  as  to  everything 
in  the  certificate  presented  by  the  Civil  Code 
of  1895,  $  5532,  except  the  actual  verifica- 
tion of  the  bill  of  exceptions,  the  form  is  di- 
rectory only.  Scott  v.  Whipple^  116  Ga.  214, 
42  S.  E.  519. 

The  further  point  is  made,  in  the  motion 
to  dismiss,  that  "the  writ  of  error  is  not 
dated,  and  there  is  no  way  to  ascertain 
whether  the  writ  was  signed  before  the  ac- 
knowledgment of  service  or  not,  or  to  ascer- 
tain whether  the  bill  of  exceptions  was  filed  in 
the  clerk's  office  before  acknowledgment  of 
service."  "The  presumption  is  that  the  dif- 
ferent steps  taken  in  having  the  certificate 
signed,  service  acknowledged,  and  the  bill 
of  exceptions  filed  were  in  their  proper 
chronological  sequence."  Mc(3ain  v.  Bonner, 
122  Ga.  843,  51  S.  E.  36.  The  cases  of  Vlck- 
ers  V.  Sanders,  106  Ga.  266,  32  S.  E.  102,  and 
Cooper  V.  State,  121  Ga.  578,  49  S.  B.  707, 
holding  to  the  contrary,  were  expressly  over- 
ruled in  Porter  v.  Holmes,  122  Ga.  784,  50 
S.  E.  923.  Bush  y.  Keaton,  65  Ga.  296,  was 
decided  prior  to  the  passage  of  the  act  of 
1881,  touching  this  subject-matter.  So  that 
the  bill  of  exceptions  will  not  be  dismissed; 
but,  under  our  holding  as  contained  in  the 
last  three  headnotes  above,  the  Judgment 
will  be  affirmed  on  the  merits  of  the  case. 

Judgment  affirmed. 

(1  Ga.  App.  476) 

BENNETT  v.  CRUMPTON.     (No.  122.) 

(Ck>urt  of  Appeals  of  Georgia.    March  22,  1907.) 

1.  Slandeb— JusTiFioATioN  —  Facts  Consti- 
tuting. 

A.  brought  suit  against  B.  for  slander  for 
using  of  and  concerning  him  the  following 
words:  "It  is  the  general  belief  among  the  ne- 
groes and  a  great  many  white  people  that  A. 
broke  open  the  smokehouse  of  C,  a  negro,  and 
stole  therefrom  a  quantity  of  meat  and  syrup." 
A  plea  of  justification  was  insufficient  which  al- 
leged that  B.  had  used  such  words  and  that 
his  statement  as  to  the  existence  of  such  belief 
of  A.'s  guilt  was  the  truth.     The  plea  should 


have  averred  farther  that  A.  was  in  fact  guilty 
of  the  crime  imputed  to  him  by  the  report  and 
belief  which  B.  had  repeated.  The  proof  neces- 
sary to  establish  a  plea  of  Justification  in  such 
case  would  be  A.'8  guilt  of  the  crime  imputed 
to  him  as  shown  by  a  preponderance  of  the  tes- 
timony. Proof  of  the  fact  that  it  was  the  com- 
mon report  and  belief  in  the  neighborhood  that 
A.  was  guilty  would  not  be  sufficient.  **Tale- 
bearers  are  as  bad  as  tale-makers,"  and  it  is  no 
defense  that  the  speaker  did  not  originate  the 
slander,  but  heard  it  from  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  H  104,  222.] 
2.  Samk. 

The  court  erred  in  instructing  the  jury  that 
the  plea  of  justification  would  be  established  by 
a  preponderance  of  the  evidence  showing  that 
the  statement  made  by  B.  as  to  the  existence  of 
the  general  belief  that  A.  was  gahtj  of  tbm 
crime  imputed  to  him,  was  true. 
8.  Sahb. 

The  court  erred  in  refusing  a  written  re- 
quest to  charge  embodying  the  principle  stated 
in  the  first  headnote. 
4.  Samb— Actions  —  Evidence  —  Admissibil- 

ITT. 

The  court  also  erred  in  admitting  testimony 
to  the  effect  tliat  it  was  "the  general  belief  and 
report  of  the  neighborhood  that  A.  was  guilty 
of  breaking  open  the  smokehouse  of  C,  and 
stealing  his  meat  and  syrup,"  in  support  of  the 
plea  of  justification.  Such  evidence  would  be 
admissible  in  mitigation  of  damages. 
(Syilabos  by  the  Court) 

Error  from  City  Court  of  Dublin;  Burch, 
Judge. 

Action  by  K.  H.  Bennett  against  R.  EL 
Crumpton.  Judgment  for  defendant,  and 
plaintilf  brings  error.     Reversed. 

George  B.  Davis  and  Ira  S.  Chappell,  for 
plaintiff  in  error.  John  S.  Adams,  for  de- 
fendant In  error. 


HILL,  C.  J.  K.  H.  Bennett  brought  suit 
against  R.  H.  Crumpton,  in  the  city  court 
of  Dublin,  for  slander  in  using  of  and  con- 
cerning him  the  following  words:  **It  is  the 
general  belief  among  the  negroes  and  a  great 
many  white  people  that  K.  H#  Bennett  broke 
open  the  smokehouse  of  Lee  Tillery,  a 
negro,  and  stole  therefrom  a  quantity  of 
meat  and  syrup."  The  defendant  filed  the 
following  plea:  "That  he  did  •  •  ♦  use 
the  words  of  and  concerning  the  plaintiff  as 
set  out  in  the  •  *  *  petition,  and  he  as- 
serts that  the  report  concerning  the  plain- 
tiff *  *  *  is  and  was  true;  and  defend- 
ant stands  ready  to  prove  the  same."  The 
plaintiff  demurred  to  this  plea  because  ''it 
is  too  vague  and  uncertain,  and  does  not 
amount  to  a  plea  of  Justification,  because  it 
does  not  admit  the  truth  of  the  charge  and 
imputation  of  burglary  and  theft  as  charg- 
ed in  the  declaration,  and  offer  to  prove  the 
same,  but  admits  only  the  report  concern^ 
Ing  the  plaintiff,  and  offers  only  to  prove 
that  said  report  is  true."  The  court  oyer- 
ruled  this  demurrer,  and  allowed  the  plea 
to  stand  as  a  sufficient  plea  of  justification. 
The  court  instructed  the  Jury  that  the  plea 
would  be  sustained  if  the  preponderance  of 
the  evidence  established  tlie  truth  of   th» 
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admission,  to  wit,  that  it  was  the  general 
opinion  among  the  negroes  and  a  good  many 
^hlte  people  that  the  plaintiff  had  stolen 
the  meat  and  syrup  from  the  negro  mention- 
ed. The  error  assigned  In  this  charge  was 
that  it  confined  the  Jury  to  a  consideration 
of  the  question  of  opinion  in  the  community 
as  to  the  plaintiff's  guilt,  creating  the  im- 
pression on  the  minds  of  the  Jury  that,  if 
the  defendant  succeeded  in  proTlng  that  such 
was  the  opinion  in  the  neighborhood,  the 
plea  of  Justification  would  be  fully  proved; 
whereas  the  court  should  have  charged  that. 
In  order  for  the  plea  of  Justification  to  avail. 
It  was  necessary  for  the  defendant  to  prove 
by  a  preponderance  of  the  evidence  that  the 
plaintiff  was  guilty  of  the  burglary  and  lar- 
ceny as  set  out  in  the  declaration.  The 
court  refused  a  written  request  to  give  the 
following  charge:  "In  order  for  defendant 
to  sustain  the  plea  of  Justification,  it  is 
necessary  for  him  to  prove,  by  a  preponder- 
ance of  the  testimony,  that  Bennett  is  guil- 
ty of  breaking  open  Tillery's  smokehouse 
and  stealing  therefrom  his  meat  and  syrup. 
Then  your  verdict  must  be  for  the  defendant, 
for  then  the  defendant  would  have  made 
good  his  plea  of  Justification  by  proving  to 
your  satisfaction  that  Bennett  is  guilty  as 
charged  in  the  declaration,  and  he  was 
Justified  in  using  the  language  concerning 
Bennett,  because  it  was  the  truth.  If,  on 
the  other  hand,  a  preponderance  of  the  tes- 
timony convinces  you  that  Bennett  is  not 
guilty  of  breaking  open  TiUery's  smokehouse 
and  stealing  his  meat  and  syrup,  then  your 
verdict  should  be  for  the  plaintiff  in  some 
amount.  It  makes  no  difference  what  the 
common  belief  is  or  the  current  reports  in 
the  community.*'  It  is  also  claimed  that  the 
court  allowed,  over  the  plaintiff's  objection, 
certain  witnesses  to  testify  that  "it  is  the 
common  report  or  belief  in  the  neighborhood 
that  Bennett  stole  Lee  Tillery's  meat  and 
syrup,  and  the  people  generally  believe  that 
be  did  it"  Hie  objection  made  to  this  tes- 
timony was  that  *'it  was  hearsay  and  inad- 
missible, and  incompetent  to  prove  a  charge 
of  burglary  and  larceny." 

We  do  not  think  the  plea  or  the  evidence 
submitted  in  support  thereof  sufficiently 
averred  or  proved  Justification.  One  who 
repeats  a  charge  imputing  to  another  a 
crime,  when  called  upon  to  account,  cannot 
legally  Justify  by  showing  that  the  alleged 
slander  originated  with  others,  and  that  he 
merely  repeated  it  Under  the  plea  of  Jus- 
tification he  must  go  further,  and  prove  by  a 
preponderance  of  the  testimony  that  the 
plaintiff  did  as  a  matter  of  fact  and  truth 
commit  the  offense  with  which  he  is  charg- 
ed. "Every  repetition  of  a  slander  originat- 
ed by  a  third  person  is  a  willful  publication 
of  it,  rendering  the  person  so  repeating  it 
liable  to  an  action.  *Tale-bearers  are  as  bad 
as  tale-makers.'  And  it  is  no  defense  that 
the  speaker  did  not  originate  the  scandal, 
but  heard  it  from  another,  even  though  it 


was  a  current  rumor  and  he  in  good  faith 
believed  it  to  be  true."  Newell  on  Slander 
and  Libel,  350.  "Thus,  if  the  Ubel  complain- 
ed of  be  'A.  B.  said  that  plaintiff  had  been 
guilty  of  fraud,  etc.,'  it  is  no  avail  to  plead 
that  A.  B.  did  in  fact  make  that  statement 
on  the  occasion  specified.  Bach  repetition  is 
a  fresh  defamation,  and  the  defendant  by 
repeating  A.  B.'s  words  has  made  them  his 
own,  and  la  legally  as  liable  as  if  he  had  in- 
vented the  story  himself.  The  only  plea  of 
Justification  which  will  be  an  answer  to  the 
action  must  not  merely  allege  that  A.  B.  did 
in  fact  say  so,  but  must  go  on  to  aver  with 
all  necessary  particularity  that  every  word 
which  A.  B.  is  reported  to  have  said  is  true 
in  substance  and  in  fact"  Odgers  on  Libel 
and  Slander,  173.  • 

This  rule,  as  declared  by  these  standard 
authorities,  is  abundantly  supported  by  the 
courts.  A  few  decisions  hold  that  slander* 
ous  words  may  be  Justified  by  giving  anoth- 
er as  the  author  by  whom  the  assertion  had 
previously  been  made,  but  it  is  generally 
held  that  this  is  not  the  law,  both  by  the 
courts  of  England  and  this  country.  Ben- 
nett V.  Bennett,  6  0.  &  P.  588;  De  Grespigny 
V.  Wellesley,  5  Bing.  3d2,  2  M.  &  P.  095; 
Dole  V.  Lyon,  10  Johns.  (N.  Y.)  447,  6  Am. 
Dec  346;  Treat  v.  Browning,  4  Conn.  408, 
10  AuL  Dec.  156;  Graves  v.  State,  9  Ala.  450. 
In  Waters  v.  Jones,  3  Port.  (Ala.)  442,  29 
Am.  Dec.  261,  the  words  were:  "It  is  the 
general  opinion  of  the  people  in  Jones* 
neighborhood  that  he  burnt  Ck>leman's  gin- 
house" — and  it  was  held  that  they  were  ac- 
tionable, and  that  proof  that  such  was  the 
belief  would  furnish  no  defense.  In  the 
case  of  BrewOT  v.  Chase,  121  Mich.  526, 
80  N.  W.  575,  46  L.  R.  A.  397,  80  Am.  St 
Rep.  527,  it  was  held  that  "where  one  pub- 
lishes that  he  has  heard  that  another  has 
been  guilty  of  certain  disgraceful  conduct, 
though  he  give  the  source  of  his  information, 
he  makes  the  charge  his  own,  and  must 
show,  in  an  action  for  libel,  to  constitute 
Justification,  not  merely  that  he  has  in  ttLct 
heard  it  but  that  the  charge  itself  is  true." 
In  Kenney  v.  McLaughlin,  5  Gray  (Mass.) 
3,  66  Am.  Dec  345,  the  court  says:  "The 
'story'  uttered  or  repeated  by  the  defendant 
contains  a  charge  against  the  plaintiff  of 
a  nature  to  destroy  her  reputation.  ♦  ♦  • 
It  is  no  answer,  in  any  forum,  to  say  that  she 
only  repeated  the  story  as  she  heard  it  If 
the  story  was  false  and  slanderous,  she  must 
repeat  it  at  her  peril.  There  is  safety  in  no 
other  rule."  In  McPherson  v.  Daniels,  10 
Bam.  &  G.  263,  it  was  held  that  if  A.  said 
of  X.  that  he  was  a  thief,  and  C.  published 
that  A.  said  of  X.  that  he  was  a  thief,  in  a 
certain  sense  C.  would  publish  the  truth, 
but  not  in  a  sense  that  would  constitute  a 
defense.  See,  also,  Giddens  v.  Mirk,  4  Ga. 
364.  But  we  do  not  think  it  necessary  to 
multiply  authorities  on  this  point  Our  own 
Supreme  Court  in  Cox  v.  Strickland,  101 
Ga.  482  (?),  28  S.  E.  655,  declares  the  law  to 
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be  as  herein  contended — ^that,  to  justify  the 
repetition  of  an  accusation  of  crime,  the 
proof  mast  show,  not  only  the  fact  of  the 
accusation,  but  the  truth  of  the  accusation. 
From  what  we  have  said  it  follows  that,  in 
our  opinion,  the  charge  of  the  court  com- 
plained of,  and  the  refusal  to  give  the  charge 
requested,  were  erroneous. 

We  also  think  that  the  court  erred  In  ad- 
mitting the  testimony  to  the  effect  that  it 
was  the  general  belief  and  report  of  the 
neighborhood  that  the  plaintifT  was  guilty 
of  breaking  open  the  smokehouse  of  Lee  Til- 
lery  and  stealing  his  meat  and  syrup.  Com- 
mon fame  may  probably  be  given  in  evidence 
in  mitigation  of  damages,  but  not  in  sup- 
port of  a  plea  of  Justification. 

The  judgment  of  the  trial  court  refusing 
a  new  trial  is  reversed. 


(1  Ga.  App.  192) 

ATLANTA,    K.   &   N.   RY.   CO.   ▼.    SMITH. 

(No.  26.) 
(Court  of  Appeals  of  (Georgia.    Feb.  13,  1907.) 

1.  Death— Parties  to  Action  —  Beneficia- 
ries. 

Under  the  statutes  of  Tennessee,  the  ri^ht 
of  action  which  a  person  who  dies  from  injuries 
received  from  another,  or  whose  death  is  caused 
by  the  wrons^ful  act,  omission,  or  killing  of  an- 
other, would  have  bad '  against  the  wrongdoer 
in  case  death  had  not  ensued,  does  not  abate, 
or  is  not  extingnished,  by  bis  death,  but  passes 
to  his  widow,  and,  in  case  there  is  no  widow, 
to  his  children,  or  to  his  personal  renresentative, 
for  the  benefit  of  bis  widow  or  next  of  kin. 
Therefore,  when  the  employ^  of  a  railway  com- 
pany is  killed  in  Tennessee  by  the  negligence  of 
the  companv,  either  his  administrator  or  bis 
widow  can  bring  suit  for  such  negligent  homi- 
cide. In  either  case  the  recovery  inures  to  the 
beneficiaries  designated  by  the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  S§  38,  42.1 

2.  Parties— Description— AicENDicENT.         ^ 

Where  such  a  suit  was  brought  in  this  state 
by  the  widow,  suing  as  administratrix,  for  the 
benefit  of  herself  as  widow,  an  amendment  strik- 
ing the  descriptive  word  "administratrix*'  from 
the  declaration,  and  leaving  the  suit  to  proceed 
in  the  individual  name  of  the  widow,  was  prop- 
erlv  allowed.  Civ.  Code  1895,  H  5106,  5105, 
3361;  The  right  of  amendment,  being  remedial 
and  pertaining  solely  to  the  method  of  procedure, 
is  governed  by  the  lex  fori. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Parties.  $  165.1 

8.  Limitation  op  Actions  —  Comicenceicent 
OF  Action— Amendment  as  to  Parties. 
Such  amendment  does  not  substitute  a  new 
party  for  the  original  plaintiff,  or  make  a  new 
cause  of  action,  so  as  to  open  the  case  to  the 
statute  of  limitations,  but  the  amendment  re- 
lates back  to  the  commencement  of  the  action, 
80  as  to  defeat  the  tuir  of  the  statute  of  limita- 
tions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  }  54S.] 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  Reid, 
Judge. 

Action  by  Mrs.  Maude  Smith  against  the 
Atlanta,  Knoxville  &  Northern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defmidant 
brings  error.    Affirmed. 


Smith,  Hammond  ft  Smith,  for  plaintiff  in 
error.  Arnold  ft  Arnold,  for  defendant  In  er- 
ror. 

HILL,  a  J.  On  August  11,  1902,  Mrs. 
Maude  Smith,  as  administratrix  of  Clyde 
Smith,  deceased,  brought  suit  in  the  city  court 
of  Atlanta  against  the  Atlanta,  Enoxville 
ft  Northern  Railway  Company.  The  suit 
was  for  damages  resulting  from  the  homi- 
cide of  said  Clyde  Smith,  who  was  killed 
in  a  wreck  on  the  line  of  the  defendant's 
railway  in  the  state  of  Tennessee.  The  in- 
juries were  inflicted  September  25,  1901,  and 
the  deceased  died  therefrom  September  26, 
1901.  The  statutes  of  Tennessee,  under 
which  the  suit  was  brought,  were  set  up  in 
the  declaration,  and  are  as  follows:  Code 
of  Tennessee  1858,  }  3130 :  'The  right  of  ac- 
tion which  a  person;  who  dies  from  injuries 
received  from  another,  or  whose  death  is 
caused  by  the  wrongful  act,  omission,  or  kill- 
ing of  another,  would  have  had  against  the 
wrong-doer  in  case  death  had  not  ensued, 
shall  not  abate  or  be  extinguished  by  his 
death,  but  shall  pass  to  his  widow,  and  in 
case  there  Is  no  widow,  to  his  children,  or  to 
his  personal  representative  for  the  benefit  of 
his  widow  or  next  of  kin,  free  from  the 
claims  of  creditors."  Section  8131:  '"The 
action  may  be  instituted  by  the  personal  rep- 
resentative of  the  deceased;  but  if  he  de- 
cline, the  widow  and  children  of  the  deceased 
may,  without  the  consent  of  the  representa- 
tive, use  his  name  in  bringing  and  prosecut- 
ing the  suit,  on  giving  bond  and  security,  for 
costs,  or  in  the  form  prescribed  by  paupers. 
The  personal  representative  shall  not  in  8U(^ 
case  be  responsible  for  costs,  unless  he  sign 
his  name  to  the  prosecution."  It  will  be 
seen  that  these  statutes  give  the  personal 
representative  the  right  to  prosecute  the 
cause  of  action  "which  a  person,  who  dies 
from  injuries  received  from  another,  or  whose 
death  is  caused  by  the  wrongful  act,  omis- 
sion, or  killing  of  another,  would  have  had 
against  the  wrong-doer  in  case  death  had  not 
ensued."  The  right  of  action  survives,  to  be 
prosecuted  by  the  personal  representative  of 
the  deceased  for  the  benefit  of  his  widow, 
and,  in  case  there  Is  no  widow,  to  his  chil- 
dren; and,  in  the  event  of  neither  widow  nor 
children,  for  the  benefit  of  the  next  of  kin  of 
the  deceased,  "free  from  the  claims  of  credit- 
ors." In  other  words,  the  personal  repre- 
sentative is  the  nominal  plaintiff,  the  recov- 
ery being  for  the  beneficiaries  named;  and 
in  order  that  the  rights  of  the  beneficiaries 
might  be  fully  protected,  and  to  guard  against 
the  failure  of  the  personal  representative  to 
sue,  the  widow  and  children  are  allowed  to 
use  his  name  without  his  consent,  and  bring 
the  suit,  under  certain  conditions  as  to  costs, 
etc. 

To  the  original  petition  filed  in  this  case 
by  the  administratrix,  for  the  benefit  of  the 
widow  and  two  minor  children,  the  defendant 
submitted  certain  special  demurrers.    Thest 
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demurrers  were  all  overruled,  and,  on  ezoep- 
tlons,  this  judgment  was  carried  to  the  Su- 
preme Court  That  court  decided  adversely 
to  all  the  demurrers,  except  as  to  misjoinder 
of  parties.  The  court  held  that  the  allega- 
tions setting  forth  the  names  and  ages  of  the 
minor  children  -were  Irrelevant,  and  should 
be  stricken  as  surplusage,  that  the  fact  that 
there  is  a  widow  is  all  that  is  necessary  to 
give  a  right  of  action  to  the  representative, 
and  that  whether  a  recovery  by  the  repre- 
sentative, upon  the  ground  that  there  is  a 
widow,  would  Inure  to  the  benefit  of  the  chil- 
dren, as  well  as  to  that  of  the  widow,  are 
matters  of  no  concern  to  the  defendant.  The 
court  held  that  the  petition,  with  surplusage 
stricken,  set  forth  a  good  cause  of  action,  un- 
der the  Tennessee  statutes,  by  the  adminis- 
tratrix, for  the  benefit  of  the  widow.  Atlan- 
ta, Knoxville  &  Northern  Ry.  Co.  v.  Smith, 
119  6a.  669,  46  S.  E.  853.  The  petition  was 
amended  in  accordance  with  the  foregoing 
decision  of  the  Supreme  Court,  and  the  case 
came  to  trial  in  the  city  court  of  Atlanta, 
March  6,  1905.  The  plaintiff  tendered  in  evi- 
dence temporary  letters  of  administration  on 
the  estate  of  Clyde  Smith,  issuing  out  of  the 
court  of  ordinary  of  Fannin  county,  Qa.  To 
this  evidence  the  defendant  objected,  and, 
pending  argument  on  this  objection,  plaintiff 
amended  her  declaration  by  striking  there- 
'  from  the  word  "administratrix,"  and  leaving 
the  suit  to  proceed  in  the  name  of  Maude 
Smith,  as  widow.  In  support  of  this  amend- 
ment, the  plaintiff  set  up  the  statute  of  Ten- 
nessee (1871)  authorizing  such  suits  to  be  in- 
stituted by  the  widow  in  her  own  name. 
The  defendant  objected  to  this  amendment 
on  the  following  grounds:  (1)  Because  the 
effect  of  said  amendment  was  to  substitute  a 
new  party  plaintiff  to  prosecute  the  cause  of 
action  originally  instituted.  (2)  Because  said 
amendment  was  not  germane  to  the  original 
suit,  and  sets  up  a  new  cause  of  action. 

(3)  Because  the  original  suit  was  not  such  a 
suit  as  is  contemplated  by  the  Code  of  Geor- 
gia authorizing  amendments  as  to  striking, 
and  insertion,  of  representative  capacity  as 
found  in  section  5106,  such  section  bavins; 
reference  solely  to  actions  brought  by  or 
against  estates  for  the  recovery  of,  or  relat- 
ing to,  property  or  assets  of  such  estates. 

(4)  Because  said  amendment  shows  on  its 
face  that,  if  allowed,  the  cause  of  action  was 
barred  by  the  statute  of  limitations,  no  suit 
having  been  brought  in  behalf  of  the  widow 
witbin  two  years  of  the  time  of  the  injury 
resulting  in  the  death  of  her  husband,  Clyde 
Smith,  and  said  cause  of  action  being  subject 
to  the  bar  of.  the  statute  of  limitations  of 
two  years.  (5)  Because  the  statutes  of  Ten- 
nessee, pleaded  by  the  plaintiff  and  relied  up- 
on by  her  to  maintain  the  cause  of  action  in 
said  case,  only  authorize  the  widow  to  in- 
stitute a  suit,  and  do  not  authorize  her  to 
be  n^ade  a  party  to  the  suit  brought  by  the 
personal  representative.  (6)  Because  said 
amendment  sets  forth  a  new  cause  of  action* 


(7)  Because,  under  the  pleadings  and  the 
proof  tendered  by  the  plaintiff  prior  to  said 
amendment,  said  proof  being  temporary  let- 
ters of  administration  in  behalf  of  Maude 
Smith  as  temporary  administratrix  of  the  es- 
tate of  Clyde  Smith,  deceased,  no  suit  had 
been  brought,  up  to  the  time  said  amendment 
was  offered,  that  could  be  maintained  xmd&e 
the  said  statutes  of  Tennessee.  These  objec- 
tions were  overruled,  and  said  amendment 
allowed  on  March  6,  1905,  and  said  case  al- 
lowed to  proceed  in  the  name  and  behalf  of 
Mrs.  Maude  Smith,  as  widow  of  Clyde  Smith* 
deceased.  To  the  Judgment  allowing  said 
amendment  over  the  objections  of  the  de- 
fendant exceptions  pendente  lite  were  made» 
allowed,  and  certified,  and  proper  assignment 
of  error  made  thereon  in  the  bill  of  excep- 
tions. After  the  amendment  was  allowed  the 
defendant  made  a  written  motion  to  dismiss 
the  whole  case,  on  the  ground  that,  as  amend- 
ed, it  set  forth  no  cause  of  action.  The  court 
overruled  this  motion,  and  the  defendant 
then  excepted,  now  excepts,  and  says  that  the 
court  erred  in  not  sustaining  said  motion* 
Exceptions  pendente  lite  were  duly  tendered, 
allowed,  and  made  part  of  the  record;  and 
error  on  this  judgment  is  properly  assigned 
in  the  bill  of  exceptions. 

Defendant  then  tendered  a  plea  of  the 
statute  of  limitations,  which  was,  on  plain- 
tiff's motion,  rejected,  and  defendant  like- 
wise excepted  to  the  order  rejecting  said 
plea,  duly  tendered  exceptions  pendente  lite, 
which  were  allowed  and  made  part  of  the 
record,  and  error  is  properly  assigned  in 
the  bill  of  exceptions  on  this  order  and  judg- 
m«it  'The  averments  of  this  plea  are  here 
set  out  in  full:  "(1)  While  said  original  suit 
on  its  face  purports  to  have  been  brought 
by  Maude  Smith  as  administratrix  of  Clyde 
Smith,  deceased,  the  said  Mande  Smith  at 
the  time  said  suit  was  brought  was  not  in 
fact  the  administratrix  of  said  Clyde  Smith, 
deceased,  and  was  not  then  the  personal  rep- 
resentative of  said  Clyde  Smith,  deceased. 
Said  Maude  Smith  was  on  the  5th  day  of 
December,  1904,  appointed  administratrix 
of  the  estate  of  Clyde  Smith  by  the  ordinary 
of  Fannin  county,  Oa.;  and  until  said  ap- 
pointment she  was  not  the  personal  represen- 
tative of  said  Clyde  Smith,  deceased.  (2) 
Until  said  suit  was  so  amended  as  to  con- 
vert same  into  a  suit  by  Maude  Smith  as 
widow  of  Clyde  Smith,  deceased,  no  suit  had 
been  instituted  upon  said  cause  of  action  by 
the  widow  of  Clyde  Smith,  suing  as  such,  or 
by  the  personal  representative  of  Clyde 
Smith,  suing  for  the  benefit  of  his  widow,, 
and  the  personal  representative  or  the  widow 
of  Clyde  Smith,  as  the  case  may  be,  alone 
are  entitled,  under  the  law  of  .Tennessee,  to 
maintain  the  suit  upon  said  cause  of  action, 
as  appears  from  the  copies  of  the  statutes  of 
Tennessee,  set  forth  in  pleadings  of  the 
plaintiff  in  said  case.  (3)  At  the  time  said 
amendment  converting  said  suit  into  a  suit 
by  Maude  Smith,  as  the  widow  of  Clyde 
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Smith,  as  plaintiff  In  said  case,  was  allowed 
and  filed,  to  wit,  on  March  0,  1906,  more 
than  two  years  had  elapsed  since  the  in- 
juries resulting  in  the  death  of  Clyde  Smith 
were  received  by  him,  to  wit,  on  September 
26, 1901,  and  more  than  two  years  had  elaps- 
ed since  the  death  of  said  Clyde  Smith,  to 
wit,  September  26,  1901,  and  more  than  two 
years  had  elapsed  from  said  dates  of  injury 
and  death  as  aforesaid  before  said  Maude 
Smith  was  appointed  administratrix  of  the 
estate  of  said  Clyde  Smith,  deceased,  to  wit, 
on  December  6,  1904.  (4)  The  statute  of 
limitations  applicable  to  said  cause  of  ac- 
tion is  two  years,  and  the  same  began  to  run 
from  the  date  of  said  Injuries." 

After  this  preliminary  skirmish  of  plead- 
ing, the  real  battle  took  place,  and  resulted 
in  a  substantial  victory  for  the  plaintiff  In  a 
verdict  for-  $20,000.  The  trial  court,  in  the 
exercise  of  its  discretion,  set  aside  this  ver- 
dict and  granted  a  new  trial.  On  the  sec- 
ond trial,  April  9,  1906,  plaintiff  obtained  a 
verdict  for  $5,000.  The  defendant  made  a 
motion  for  a  new  trial,  which  was  over- 
ruled, whereupon  the  defendant  excepted  and 
brings  to  this  court  the  whole  record,  in- 
cluding exceptions  pendente  lite  to  rulings 
on  the  first  trial.  In  this  court  the  plain- 
tiff in  error  abandoned  all  assignments  of  er- 
ror, except,  first,  the  order  of  the  court  al- 
lowing the  plaintiff  to  amend  her  declara- 
tion by  striking  therefrom  the  allegation  that 
she  was  suing  in  her  capacity  as  "admin- 
istratrix" of  Clyde  Smith,  and  inserting  in 
lieu  thereof  herself  as  widow  of  Clyde  Smith; 
second,  the  overruling  of  the  motion  to  dis- 
miss the  petition  as  amended;  and,  third,  the 
rejection  of  the  plea  of  the  statute  of  limi- 
tations. These  assignments  constitute  the 
gravamen  of  the  case  to  be  reviewed  by  this 
court 

-  1,  2.  Did  the  court  err  in  allowing  the 
amendment  to  tiie,  petition,  striking  there- 
from the  allegation  that  Mrs.  Maude  Smith 
was  the  administratrix  of  the  estate  of  Clyde 
Smith,  and  inserting  in  lieu  thereof  herself 
as  the  widow  of  Clyde  Smith,  and  allowing 
the  suit  to  proceed  in  her  individual  name? 
Under  the  original  petition  based  on  the  sec- 
tions of  the  Tennessee  Code  therein  set  up 
and  proved  the  suit  was  brought  by  the 
administratrix  for  the  benefit  of  his  widow 
and  two  minor  children.  The  Supreme  Court 
of  this  state  held  that  this  was  a  good  suit 
in  behalf  of  the  widow.  Atlanta,  K.  &,  N. 
Ry.  Co.  V.  Smith,  119  Ga.  667,  46  S.  B.  853. 
The  administratrix  was  only  a  nominal 
plaintiff;  the  real  plaintiff  being  the  widow. 
Under  the  law  of  Tennessee,  the  right  of  ac^ 
tion  given  to  the  husband  passed,  by  virtue 
of  this  statute,  to  his  personal  representative, 
for  the  benefit  of  his  widow.  And  even 
under  the  law  prior  to  the  act  of  1871  the 
widow  had  the  right  to  prosecute  the  suit 
in  the  name  of  the  personal  representative 
under  certain  conditions.  The  act  of  1871 
(page  70,  c  78,  Acta  Tenn.  1871)  amended  the 


law  on  this  subject  1^  providing  thai  the 
right  of  action  which  the  deceased  husband 
would  have  had  if  he  had  not  died  shall  pass 
to  his  widow,  and  allowing  the  widow  to 
prosecute  the  suit  in  her  own  name.  The 
Supreme  Court  of  Tennessee  in  Webb  v. 
Railway  Co.,  88  Tenn.  128.  12  S.  W.  4S0. 
construing  the  old  law  and  the  act  of  1871 
amendatory  thereof,  says:  "Both  before 
and  since  the  amendment,  the  administrator 
is  in  fact  a  nominal  plaintiff,  the  recovery 
being  for  the  widow  and  children.  •  •  • 
When  we  consider  the  object  In  view,  and 
when  we  take  the  language  of  the  amenda^ 
tory  act  itself,  we  are  led  to  the  conclusion 
that  the  Legislature  intended  merely  to  give 
the  cause  of  action  to  the  widow  in  her  own 
name  in  preference  to  any  administrator, 
but  not  to  the  exclusion  of  an  administrator 
where  the  widow  elected  not  to  sue." 

When  this  suit  was  filed,  either  the  ad- 
ministratrix or  the  widow  had  the  right  to 
bring  it  The  plaintiff,  as  administratrix, 
filed  the  suit  as  the  nominal  plaintiff,  for  her 
individual  benefit  as  the  real  party  at  in- 
terest. The  amendmeTit  allowed  under  the 
act  of  1871  simply  eliminated  from  the  case 
the  nominal  party,  and  substituted  therefor 
the  real  party.  There  was  no  change  of 
persons,  but  the  real  party  interested  In  the 
suit,  and  in  whom  was  placed  the  right  of 
action,  took  the  place  of  the  nominal  party. 
The  substance  was  exchanged  for  the  shelL 
While  such  change  secured  and  perfected 
the  rights  of  the  real  plaintiff,  we  cannot 
see  how  It  injuriously  affected  any  of  the 
rights  of  the  defendant  It  is  well  settled  that 
the  question  presented  by  the  allowance  of 
this  amendment  must  be  determined  accord- 
ing to  the  remedial  statutes  of  this  state.  The 
right  to  sue,  and  the  persons  authorised  to 
bring  suit,  are  governed  by  the  laws  of 
Tennessee,  where  the  cause  of  action  arose. 
The  method  of  suit  is  determined  by  the 
laws  of  the  state  where  the  suit  is  brought 
"The  practice  of  the  lex  fori  in  respect  to 
pleadings,  amendments,  and  the  general  mode 
of  procedure  will  control,  if  it  differs  from 
the  practice  in  the  state  where  the  cause  of 
action  arose."  This  rule  is  so  perfectly  fa- 
miliar as  to  render  citation  of  authority  un- 
necessary. South  Carolina  Railroad  Co.  t. 
Nix,  68  Ga.  672  (4a);  O'Shields  v.  Railway 
Co.,  83  Ga.  621,  10  S.  B.  268,  6  L.  R.  A.  162. 
This  being  true,  section  6106  of  the  Civil 
Code  of  1896  applies  and  conclusively  settles 
the  question.  This  section  is  as  follows: 
"In  an  action  by  or  against  an  executor, 
administrator,  or  other  representative,  the 
declaration  may  be  amended  by  striking  out 
the  representative  character  of  such  plaintiff 
or  defendant  And  in  an  action  by  or 
against  an  individual,  the  pleadings  may  be 
amended  by  inserting  his  representative 
character."  The  amendment  in  this  case 
simply  struck  the  representative  character 
of  the  plaintiff,  who  was  only  the  nominal 
plaintiff,  and  left  the  suit  to  proceed  in  the 
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indlvldnal  name  of  the  widow,  who  was  the 
real  plaintiff,  and,  so  far  as  the  defendant 
was  concerned,  the  only  person  Who  had  any 
right  to  the  recovery  or  any  interest  therein. 
Atlantic  K.  &  N.  Ry.  Ck>.  v.  Smith,  119  Oa. 
669,  46  S.  B.  853,  snpra. 

But  it  is  insisted  that  nnder  the  law  of 
Tennessee,  presumably  the  common  law,  a 
temporary  administrator  was  not  such  per- 
sonal representatiye  as  was  authorized  to 
bring  the  suit  The  declaration  in  this  case 
alleged  generally  that  the  plaintiff  was  the 
administratrix  of  Clyde  Smith,  deceased;  and 
for  the  purpose  of  deciding  the  question 
made  by  the  amendment,  in  the  absence  of 
a  special  demurrer,  we  must  assume  that 
she  was  the  regular  or  permanent  adminis- 
tratrix; but,  conceding  that  the  suit  was 
brought  by  her  as  temporary  administratrix, 
and  that  by  the  laws  of  Tennessee  such  ad- 
ministratrix could  not  bring  the  suit,  she  be- 
ing also  the  widow,  clearly  entitled  to  bring 
the  suit  under  said  laws,  the  right  to  strike 
the  word  ''administratrix,"  merely  a  word 
descrlptio  persons,  and  leave  the  suit  to  pro- 
ceed in  her  name  as  widow,  is  manifest  In 
other  words,  the  allegations  of  the  declara- 
tion with  this  word  left  out  making  a  good 
cause  of  action  in  behalf  of  the  widow,  such 
word  can  be  stricken  out  as  a  misdescription, 
and  the  suit  stand  as  a  good  onfe  in  the  name 
of  the  widow.  The  widow  has  an  individual 
right  to  recover  under  the  Tennessee  stat- 
ute, without  reference  to  whom  the  proceeds 
are  afterwards  to  be  distributed.  Certainly 
she  would  have  such  right  as  to  her  own 
Individual  interest  in  the  proceeds,  and  the 
suit,  as  amended,  would  therefore  be  a  per- 
fectly good  suit  as  to  her.  Act  1871,  p.  70, 
c  78,  Acts  Tenn.;  Webb  v.  Railway  Co.,  88 
Tenn.  119, 12  S.  W.  428;  Greenlee  v.  Railroad 
Col,  5  Lea  (Tenn.)  418;  Hooper  v.  Railroad, 
107  Tenn.  712,  65  S.  W.  405;  A.,  K.  &  N.  R. 
Co.  V.  Smith,  119  6a.  669,  46  S.  B.  853.  We 
mi^t  therefore  well  hold  that  the  suit  as 
originally  brought  was  by  the  widow  in 
her  individual  capacity,  and  that  the  amend- 
ment was  really  unnecessary,  on  the  assump- 
tion that  she,  as  the  temporary  administra- 
trix, was  not  authorized  to  bring  suit,  but 
as  the  widow  she  was  so  authorized. 

The  case  of  Flatley  v.  Memphis  &  Charles- 
ton Ry.  Co.,  9  Helsk.  (Tenn.)  230,  is  relied  up- 
on by  counsel  for  plaintiff  in  error.  That 
was  a  snit  before  the  act  of  1871,  and  was 
by  the  widow  of  the  deceased  who  had  been 
negligently  killed  by  the  defendant  Under 
the  law  as  it  then  existed,  she  had  no  right 
to  bring  a  suit  as  widow  of  the  deceased,  ex- 
cept in  the  name  of  the  personal  representa- 
tive,  and  to  prevent  the  defeat  of  such  suit 
an  amendment  was  made,  substituting  the 
administrator  as  plaintiff.  The  amendment 
w^as  allowed,  but  the  court  held  that  prior  to 
ancb  amendment  no  suit  had  been  brought 
for  this  cause  of  action  that  could  be  main- 
tained, and  the  statute  of  limitations  of  Ten- 
oessee  was  sustained.    When  the  present  suit 


was  brought  the  widow  did  have  the  right 
of  action  under  the  law  of  Tennessee,  and, 
after  the  words  of  description  had  been 
stricken  out  by  the  amendment,  it  left  the 
cause  of  action  in  the  name  of  the  widow 
substantially  as  it  had  been  from  the  filing 
of  the  original  declaration.  It  is  also  insist- 
ed by  counsel  for  plaintiff  in  error  that  the 
amendment  substituted  the  widow  as  the 
personal  representative  of  the  deceased,  as 
plaintiff,  for  the  widow  as  an  individual.  If 
this  be  true,  such  right  is  fully  given  by  the 
latter  part  of  section  5106  of  the  Civil  Code 
of  1895,  which  says:  "And  in  an  action  by  or 
against  an  individual,  the  pleadings  may  be 
amended  by  inserting  his  representative  char- 
acter." We  think  it  wholly  immaterial,  un- 
der this  section  of  the  Code,  and  under  sec- 
tion 3361,  whether  the  amendment  changes 
the  character  of  the  suit  from  that  of  an 
individual  into  a  suit  by  the  personal  rep- 
resentative, or  by  the  administrator  as  per- 
sonal representative  into  a  suit  by  the  widow 
as  personal  representative,  for  all  of  these 
changes  are  clearly  provided  for  under  Code 
sections,  supra. 

3.  If,  therefore,  this  amendment  was  prop- 
erly allowed,  it  follows  as  a  corollary  that 
it  did  not  open  up  the  suit  to  the  statute  of 
limitations.  The  amendment  relates  back 
to  the  date  of  the  original  declaration,  aud, 
if  it  be  not  barred,  the  amendment  will  be 
not  barred.  That  an  amendment  properly  al^ 
lowed  does  relate  back  to  the  date  of  the  f^ 
ing  of  the  original  declaration  is  too  well 
settled  to  admit  of  doubt  That  this  amend- 
ment did  not  substitute  a  new  party  nor 
set  up  any  new  cause  of  action  we  have  en- 
deavored to  show.  The  cause  of  action  was 
that  of  the  deceased,  passing  at  his  death 
to  his  widow  or  personal  representative.  Un- 
necessary words  of  description,  describing 
the  plaintiff  as  administratrix,  were  strick- 
en out,  leaving  the  same  person  as  an  in- 
dividual, in  her  individual  right,  to  prosecute 
the  suit  That  such  an  amendment  relates 
back  to  the  filing  of  the  suit  so  as  to  prevent 
the  bar  of  the  statute  of  limitations  has  been 
repeatedly  held  by  our  Supreme  Court  Col- 
ley  V.  Gate  City  Coffin  Co.,  92  6a.  664,  18 
S.  B.  817;  Verdery  v.  Barrett,  89  Ga.  849,  15 
S.  E.  476;  South  Carolina  R.  Co.  v.  Nix,  68 
Ga.  572;  Rutherford  v.  Hobbs,  63  Ga.  243; 
Flatley  v.  Railroad  Co.,  9  Helsk.  230;  Hooper 
V.  Railway  Co.,  107  Tenn.  712,  65  S.  W.  405. 

We  have  given  to  the  able  argument  of 
the  counsel  for  the  plaintiff  our  earnest  and 
careful  consideration.  We  do  not  in  this 
opinion  think  it  necessary  to  follow  him  in 
the  many  phases  of  the  objections  which  he 
has  so  forcibly  ifi'ged  against  the  allowance 
of  the  amendment  in  question,  nor  in  his 
contention  that  the  statute  of  limitations, 
after  the  amendment  had  been  allowed,  was 
fatal  to  the  suit  We  think  there  can  be  no 
doubt  that  the  vital  question  in  this  case, 
to  wit,  the  allowance  of  the  amendment  la 
fully  governed  by  the  provisions  of  our  Civil 
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Code,  supra,  on  the  subject  These  provisions 
are  liberal  in  behalf  of  the  substantial  rights 
of  parties.  Subtle  distinctions  or  overnice 
consthictions,  which  tend  to  destroy  or  ren- 
der doubtful  the  enforcement  of  right  and 
justice,  should  not  be  favored.  The  trend 
of  modem  Judicial  utterance  is  to  make  plain 
the  pathway  of  the  law,  and  to  make  im- 
possible the  defeat  of  substantial  rights  by 
mere  technicalities.  Apply  these  observa- 
tions to  the  facts  of  this  case.  A  man  is  kill- 
ed in  Tennessee  by  the  negligent  conduct  of 
the  railroad  company.  The  law  of  that  state 
plainly  says  that  the  right  of  action  for 
such  wrong  is  in  the  deceased,  but  shall  not 
die  with  him,  and  survives  to  his  widow 
or  personal  representative.  Either  one  can 
set  in  motion  the  legal  machinery  to  enforce 
the  right  of  action  against  the  wrongdoer, 
or,  to  use  the  expressive  language  of  the 
learned  counsel  for  plaintiff  in  error,  "either 
one  is  the  legal  conduit  through  whom  the 
fruits  of  recovery  could  reach  the  beneficia- 
ries entitled."  The  widow  begins  as  the  ad- 
ministratrix, merely  as  a  formal  party.  Pre- 
ferring to  proceed  as  the  real  party  at  inter- 
est, she  simply  strikes  from  her  declaration 
the  useless  word  of  description,  "administra- 
trix,'' but  with  that  word  gone  she  leaves  the 
suit,  in  the  name  of  the  widow,  complete  and 
perfect  as  to  form  and  substance.  Conceding 
her  undoubted  right  to  recover  as  the  widow, 
can  it  be  possible  that  in  getting  rid  of  the 
descriptive  word  she  thereby  gives  the  death- 
blow to  her  right?  To  so  hold,  it  seems  to 
us,  would  not  only  be  the  death  of  the  spirit 
of  the  law  and  the  exaltation  of  its  mere 
form,  but  would  result  in  the  infliction  of  a 
great  wrong,  and  would  be  violative  of  the 
express  letter  of  our  Code  sections,  supra,  on 
the  subject  of  amendments. 

For  the  reasons  above  given,  we  hold  that 
the  court  did  not  err  in  allowing  the  amend- 
ment and  overruling  the  motion  to  dismiss 
the  suit,  and  in  rejecting  the  plea  of  the 
statute  of  limitations. 

Judgment  affirmed. 


(1  Qa.  App.  380) 

NORTH  BRITISH   ft   MERCANTILE   INS. 

CO.   V.   TYB.     (No.   24.) 
(Court  of  Appeals  of  Georgia.    Feb.  13,  1907.) 

1.  I NSUBANCB— Policy  Constbtjction. 

Insurance  is  a  matter  of  contract.  An  in- 
surance policy  is  a  contract  of  indemnity  for 
loss,  and  the  intention  of  the  parties,  if  it  can 
be  ascertained,  must  determine  the  sense  In 
which  the  terms  employed  are  used.  This  inten- 
tion of  the  parties  must  be  sought  for  in  ac- 
cordance with  the  true  meaning  and  spirit  in 
which  the  agreement  was  made  and  expressed 
in  the  written  instrument,  and  the  ordinary  and 
legal  meaning  of  the  words  employed  must  be 
talcen  into  consideration. 

[Ed.  Note.-— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  §S  172,  292.] 

2.  Same— Pbopebty  Insured. 

In  the  absence  of  proof  that  it  was  the  in- 
tention of  the  parties  to  include  houses  discon- 
oected  with  a  ''two-story  frame  building  and  its 


additions  adjoining  and  commanlcating,''  a  con- 
tract thus  describmg  the  insured  property  will 
not  be  construed  to  include  a' servant's  nonse  150 
feet  distant  from  the  two-storv  frame  building, 
although  occupied  exclusively  bv  domestic  serv- 
ants employed  In  the  dwelling  house  of  the  as- 
sured, and  although  connected  therewith  by  a 
system  of  call  bells. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Dig. 
vol.  28,  Insurance,  H  839-&1.) 

3.  Sams. 

In  some  cases  the  valuation  of  the  property 
and  the  premium  collected  thereon  may  be  sub- 
mitted to  the  jury,  in  ascertaining  the  intention 
of  the  parties,  in  addition  to  the  intention  to  be 
drawn  from  the  words  used  to  describe  the  prop- 
erty insured  in  the  policy. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  Reid, 
Judge. 

Action  by  Carrie  W.  Tye  against  the  North 
British  &  Mercantile  Insurance  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

King,  Spalding  &  Little,  for  plaintiff  in  er- 
ror. Spencer  R.  Atkinson  and  John  L.  T^e^ 
for  defendant  in  error. 

RUSSELL,  J.  The  question  in  this  case  is 
one  of  liability  or  nonliability  under  a  state 
of  facts  undisputed.  Mrs.  Carrie  W.  Tye 
brought  suit  on  two  policies  of  insurance^ 
which  she  ha^  on  her  dwelling  at  740  Peach- 
tree  street,  in  the  dty  of  Atlanta,  and  the  re- 
sult of  the  issue  depends  upon  the  construc- 
tion which  is  to  be  placed  upon  the  descrixH 
tlve  terms  of  these  insurance  policies.  The 
property  insured  was  described  in  one  of 
them  as  "$4,000  on  her  two-story  frame, 
shingle-roof  building  and  additions  thereto, 
occupied  by  assured  as  a  dwelling  only,  and 
situated  at  No.  740  on  the  west  side  of  Peach- 
tree  street  in  Atlanta,  Georgia,"  the  other  as 
"$4,000  upon  the  two-story  shingle-roof  frame 
building  and  its  additions  adjoining  and  com- 
municating, while  occupied  as  a  dwelling- 
house,  and  situated  at  No.  740  on  the  west 
side  of  Peachtree  street,  Atlanta,  Georgia." 
The  lot  upon  which  the  dwelling  in  question 
stood  fronts  80  feet  on  Peachtree  street,  and 
extends  bacl^  400  feet  to  another  street.  The 
main  dwelling  occupied  the  front ;  and  com- 
mencing at  the  rear  of  the  house  and  extend* 
ing  around  the  entire  lot  to  the  rear  of  the 
house  was  a  plank  inclosure.  In  the  rear  of 
the  dwelling  and  within  this  inclosure,  at  a 
distance  of  about  150  feet,  was  a  one-story 
two-room  servant  house,  which  at  the- time  of 
the  fire  was  occupied  by  the  domestic  serv- 
ants of  the  assured.  This  servant's  house, 
which  was  entirely  apart  from  the  dwelling 
or  any  other  building^  was  connected  with 
the  dwelling  by  two  wires  and  electric  call 
bells,  by  which  the  servants  might  be  called 
and  could  respond.  On  the  other  side  of  the 
lot  there  was  a  bam,  40  or  50  feet  from  the 
house,  used  for  stables  and  the  storage  of  the 
family  vehicles.  It  was  not  connected  with 
the  house  by  means  of  electric  bells  or  other- 
wise. A  chicken  yard  about  15  feet  square, 
surrounded  by  a  wire  net  fencs^  was  situated 
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between  the  dwelling  and  the  seryant's  house, 
about  50  feet  from  the  dwelling.  It  was  in 
proof  that  no  one  dwelt  in  the  bam.  On  No- 
vember 22,  1003,  a  fire  occurred,  partially  de- 
stroying the  seryant's  house.  The  amount 
of  the  loss  was  $228.  A  demand  was  made 
for  indemnity.  One  other  insurance  com- 
pany, which  had  issued  a  policy  for  a  like 
sum  as  these  two  policies  above  described, 
paid  its  pro  rata  share  of  the  loss,  leaving 
$152  claimed  to  be  due  by  the  defendant  com- 
pany. The  company  admitted  the  amount  of 
the  loss,  but  on  January  8,  1904,  denieid  its 
liability,  placing  its  denial  on  the  ground 
that  the  servant's  house  above  referred  to 
was  not  within  the  terms  of  and  was  not  in- 
sured by  its  policies.  The  case  was  tried  in 
the  city  court  of  Atlanta  on  March  29,  1906. 
At  the  conclusion  of  the  plaintiff's  evidence, 
which  presented  the  case  above  stated,  the 
defendant  moved  for  a  nonsuit,  upon  the 
grounds  that  the  plaintiff  had  not  made  out 
a  case,  and  that  the  facts  showed  that  the 
servant's  house  was  not  insured  by  the  poli- 
cies Introduced.  The  court  refused  to  non- 
suit the  case,  and,  on  plaintiff's  motion,  di- 
rected a  verdict  in  her  favor  for  |152,  with 
Interest  from  January  8,  1904.  The  defend- 
ant company,  now  plaintiff  in  error,  brings 
the  case  here,  alleging  error  in  the  refusal  of 
nonsuit  and  In  the  direction  of  the  verdict; 
the  error,  as  insisted,  being  that  the  serv- 
ant's house  is  not  covered  by  the  policies  sued 
on.  The  sole  question  for  determination,  it 
will  be  seen,  is  this:  Was  the  servant's 
house,  above  referred  to,  covered  by  the 
terms  of  the  policy? 

The  policies  are  slightly  different  in  form 
of  expression.  They  are  both  upon  the  same 
building,  and  in  one  thQ  insurance  extends 
to  ''additions  thereto/'  and  in  the  other  to 
"its  additions  adjoining  and  communicating." 
To  put  the  question  more  exactly  from  the 
<»ntract  of  insurance:  Do  the  words  "the 
two-story  shingle-roof  frame  building  and  its 
additions  adjoining  and  communicating,"  and 
"her  two-story  frame  shingle-roof  building  and 
additions  thereto,"  cover  a  servant's  house 
situate  150  feet  distant,  and  only  connected 
therewith  by  two  small  wires?  The  plaintiff 
in  error  contends  that  the  words  do  not 
so  signify;  that  such  a  separated  independ- 
ent structure  is  in  no  legitimate  sense  either 
an  "addition  to  the  two-story  frame  shingle- 
roof  building"  or  one  of  "its  additions  ad- 
joining and  communicating."  The  defendant 
in  error  insists  that  either  form  of  expression 
necessarily  includes  the  house  In  question,  as 
a  component  part  of  the  domestic  establish- 
ment, and  that  without  the  use  of  the  word 
'"addition,"  whether  communicating  or  ad- 
joining, or  otherwise;  "that  the  subject  of  the 
Insurance  was  a  dwelling  house,  and  that,  as 
the  words  'dwelling*  and  'dwelling  house'  sig- 
ni^  habitation,  the  meaning  of  neither  can 
be  confined  by  construction  to  a  single  apart- 
ment, but  comprehends  the  entire  congrega- 


tion of  buildings,  main  and  auxiliary,  used 
for  the  purpose  of  abode."  . 

Led  into  a  comprehensive  view  of  the 
question  by  the  very  scholarly  brief  of  the 
learned  counsel  for  the  defendant  in  error, 
we  have  made  a  somewhat  extended  examina- 
tion of  the  authorities,  and  have  been  much 
interested  in  tlie  definition  of  the  term  "dwell- 
ing house."  We  have  carefully  considered  the 
various  authorities  cited  by  the  counsel  for 
defendant  in  error  to  sustain  ills  position, 
and  it  is  plain  that  in  certain  senses  the 
term  "dwelling  house"  may  embrace  a  cluster 
of  buildings.  In  the  case  of  Workman  v. 
Insurance  Company,  2  La.  607,  22  Am.  Dec. 
141,  It  was  lield  that  the  word  "house,"  in 
the  common,  ordinary  acceptation  of  the 
term,  embraces  everything  pertinent  and  ac- 
cessory to  the  main  building,  and  that  this 
is  the  significance  that  must  be  given  to  It 
when  used  in  policies  of  insurance.  And 
Mr.  Bishop  defines  a  "dwelling  house"  as 
"a  permanent  building  or  cluster  of  buildings 
in  which  a  man  with  his  family  resides.  He 
need  not  so  construct  his  habitation  that  all 
the  shelter  he  requires  will  be  under  one 
roof.  Therefore  the  words  'dwelling  house' 
embrace  In  law  the  entire  congregation  of 
building,  main  and  auxiliary,  used  for  abode." 
And  upon  the  same  line  the  words  "dwelling 
house"  will  be  found  to  be  defined  by  numer- 
ous other  law-writers,  such  as  Bouvier,  An- 
gell,  and  Blade.  In  our  opinion  the  words 
have  a  meaning  in  Georgia  which  varies  with 
the  sense  in  wliich  they  are  used.  There  Is 
one  significance  attached  to  the  word  "dwell- 
ing" when  considered  in  connection  with  the 
charge  of  burglary.  There  the  breaking  of 
any  house  within  the  curtilage  makes  com- 
plete the  offense,  provided  such  breaking  be 
with  the  criminal  intent  specified  in  the  stat- 
ute. There  is  another  meaning  in  connection 
with  the  offense  of  arson,  dependent  upon  its 
occupation ;  and,  excepting  these  two  special  * 
meanings,  there  is  the  use  of  the  word  and 
its  significance  as  commonly  used  and  popu- 
larly understood,  which,  as  we  will  show 
hereafter,  will  not  include  houses  disconnect- 
ed from  those  occupied  by  the  family.  But 
we  think  the  decision  of  this  case  does  not 
depend  upon  the  definition  of  the  word 
"dwelling  bouse,"  because  the  building  in- 
sured is  not  only  said  to  be  a  "dwelling," 
but  it  is  further  described  and  identified  by 
the  words  "her  two-story  frame,  shingle-roof 
building  and  additions  thereto,"  in  one  policy* 
and  "the  two-story  shingle-roof  frame  build- 
ing and  its  additions  adjoining  and  commu- 
nicating," in  the  other  policy.  So  that  the 
real  question  is,  not  whether  a  cluster  of 
disconnected  houses  may  or  may  not  in  some 
instances  constitute  a  "dwelling  house"  (to 
which  proposition  we  fully  agree),  but  wheth- 
er it  can  be  fairly  understood  as  a  part  of  the 
contract  of  insurance  that  "a  two-story  frame 
building  and  its  additions,"  used  as  a  dwell- 
ing house,  shall  also  Include  a  servant's  house 


112 


68  SOUTHEASTEHN  REPOBTBB. 


(Ga 


150  feet  away,  so  as  to  render  the  insurer 
liable  for  damage  by  fire  to  the  servant's 
house,  though  there  was  no  fire  or  damage 
to  the  two-story  frame  building.  Wherever 
there  is  a  doubt  as  to  the  meaning  of  words, 
they  are  to  be  given  their  ordinary  signifi- 
cance; and  policies  of  insurance,  notwith- 
standing the  peculiar  language  in  which  they 
are  generally  couched,  are  at  last  but  written 
contracts,  to  be  interpreted  by  the  same 
rules  as  other  contracts,  and  to  be  enforced 
according  to  the  intention  of  the  parties ;  that 
construction  most  liberal  to  the  Insured  be- 
ing preferred  wherever  there  is  ambiguity 
in  the  language  used.  We  do  not  think  there 
is  any  ambiguity  here.  We  cannot  bring  our- 
selves to  the  conclusion  that,  giving  to  words 
their  reasonable  and  ordinary  intendment, 
the  servant's  house  can  be  called  an  addition 
to  the  two-story  frame  shingle-roof  building 
situated  at  No.  740,  on  the  westside  of 
Peachtree  street,  Atlanta,  Ga.  It  was  on 
this  construction  that  our  learned  Brother  of 
the  trial  bench  directed  the  verdict  for  the 
plaintiff;  but  we  are  compelled  to  differ  with 
him,  not  only  by  our  understanding  of  the 
ordinary  and  general  meaning  of  the  descrip- 
tive words  used  in  the  policy,  but  because 
that  view  is  enforced  by  a  consideration  of 
the  disastrous  effect  of  any  other  construc- 
tion as  a  matter  of  public  policy. 

We  are  aware  that  in  some  states  build- 
ings that  are  disconnected  have  been  con- 
nected by  legal  construction ;  and  we  are  cit- 
ed to  the  cases  of  Phenix  Insurance  Ck>.  v. 
Martin  (Miss.)  16  South.  417,  Mutual  Insur- 
ance Co.  V.  Rop.  86  N.  W.  504,  71  Wis.  33, 
and  Gross  v.  Milwaukee  Mechanics'  Ins.  Co., 
66  N.  W.  712,  92  Wis.  656.  We  have  examin- 
ed these  cases,  and  in  doing  so  were  led  into 
a  wide  field  of  research  by  a  consideration 
of  cases  therein  mentioned.  It  may  be  safe- 
ly asserted  that  the  general  principle  deduci- 
'  ble  from  the  rulings  in  all  the  states  except 
one  Is  that  there  has  been,  an  inseparable 
identity  of  use,  no  matter  what  the  nature 
of  the  structure,  where  insurance  on  one 
building  has  been  made  to  cover  another. 
In  Phenix  Ins.  Co.  v.  Martin,  supra  (decided 
by  the  Supreme  Court  of  Mississippi),  a  pol- 
icy on  a  two-story  brick  building  and  addi- 
tions thereto,  occupied  as  a  dwelling,  was 
held  to  include  the  building  partly  occupied 
by  assured's  servants,  one  of  the  rooms  of 
which  was  used  as  a  laundry,  although  not 
annexed  to  the  brick  biiilding.  The  opinion 
in  the  case  is  very  brief,  and  the  judgment 
was  based  entirely  on  the  conclusion  that 
the  word  "additions"  must  have  operation, 
and,  construing  it  most  favorably  to  the  in- 
sured, could  only  refer  to  the  building  near- 
by, when  there  was  "no  other  building  In  as- 
sured's  yard  which  could  be  claimed  as  an 
addition  to  the  main  building,  not  built  In 
It  as  a  part  of  the  house  originally."  In  the 
other  cases  the  issue  naturally  turned  on 
the  identity  of  use,  and  the  inclusion,  by  that 
use,  of  all  the  articles  destroyed.  In  a  term 


of  description  applicable  alike  to  all  of  them. 
We  are  not  prepared  to  adhere  to  the  prin- 
ciple laid  down  by  either  the  Supreme  Court 
of  Mississippi  or  the  Supreme  Ck>urt  of  Wis- 
consin; though.  If  we  were  inclined  to  do 
so,  these  cases  are  clearly  different  in  several 
respects  from  the  one  now  under  our  con- 
sideration. An  "addition"  means  something 
added  to  another.  It  implies  physical  con- 
tact "Adjoining"  means  when  things  meet 
at  some  line  or  point  of  juncture.  Objects 
are  adjacent  when  they  are  close  to  each 
other,  not  necessarily  in  actual  contact.  It 
Is  true  that  one  of  the  policies  used  the 
word  "communicating,"  and  the  evidence 
showed  that  there  was  communication  by 
call  bells  between  the  dwelling  and  the  outp 
house.  But  in  this  age,  when  communica- 
tion by  wire  can  be  had,  no  matter  what 
the  distance  nor  what  the  intervening  ob- 
jects, by  telegraph  and  telephone,  it  would 
hardly  be  that  the  word  "communicating^ 
could  be  said  to  be  used  in  an  insurance  pol- 
icy In  the  sense  Insisted  upon  by  the  defend- 
ant in  error.  At  least  we  are  not  prepared 
to  so  hold.  As  we  understand  the  common 
acceptation  of  the  word  "communicating," 
as  referring  to  the  different  portions  of  dwell- 
ing houses  (whether  constructed  originally 
all  under  one  roof  or  not),  they  are  houses 
so  connected  by  some  structure,  forming  a 
part  of  both,  as  to  afford  a  passageway  with- 
out going  into  the  yard  or  getting  on  the 
^ound.  The  Wisconsin  case  cited  could 
have  well  been  decided,  as  it  was,  upon  the 
descriptive  terms  of  the  policy.  There  the 
property  insured  was  a  manufacturing  plant 
described  as  "a  planing  mill  and  Its  machin- 
ery," and,  of  course,  this  did  not  have  as 
much  reference  to  the  buildings  as  to  the 
entity  used  for  manufacturing  purposes,  to 
wit,  a  planing  mill  and  its  machinery.  In 
the  Mississippi  case,  though  the  distance 
was  less  than  In  the  case  before  us,  and 
there  was  no  other  building  upon  the  lot,  the 
court  seems  to  have  rendered  the  decision  up- 
on the  idea  that  the  word  "additions"  had 
to  have  something  upon  which  to  operate, 
which  was  then  in  esse.  We  are  not  prepar- 
ed to  follow  this  doctrine,  even  were  it  neces- 
sary to  decide  that  question  In  this  oase.  As 
we  have  above  stated,  the  whole  question 
here  is  embraced  in  the  Inquiry  as  to  whether 
the  word  "additions,"  when  coupled  with 
the  "two-story  frame  building,"  will  include 
the  servant's  house.  If  the  description  had 
been  simply  the  dwelling  house  of  the  assur- 
ed, we  confess  that  we  might  have  been  In 
a  sea  of  doubt,  because  so  many  considera- 
tions have  been  urged  by  different  author- 
ities as  to  the  meaning  of  that  term.  It  ap- 
pears from  the  record  that  the  policies  upon 
which  this  suit  was  brought  were  for  five 
years,  and  it  is  more  reasonable  to  presume 
that  It  was  in  contemplation  that  additions 
might  be  made  to  the  main  two-story  build- 
ing within  five  years  than  that  it  was  the 
Intention  of  th^  parties  to  Include  a  dlscon- 
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Dected  building  used  by  servants  160  feet 
away.  In  Workman  r  Insurance  Co.,  2  La* 
507,  22  Am.  Dec.  141,  a  number  of  cases 
are  cited  to  sustain  a  decision  holding  that 
certain  outhouses  which  were  damaged  by 
fire  were  included  In  the  description*  of  the 
policy,  which  was  as  follows:  '*Two  houses 
situated  in  Dorsler  street  adjoining  the  City 
Hotel  between  Custom  House  and  Canal 
St&,  being  number  5  and  7  In  the  city  of 
New  Orleans,  In  equal  proportions  of  $10,- 
000."  The  first  reason  given  for  the  decision 
Is  based  upon  the  fact  that  the  assured  paid 
a  premium  commensurate  with  the  entire 
value  of  the  outhouses,  as  well  as  the  main 
buildings.  And  as  the  greater  and  lesser 
buildings  were  all  Included  with  a  common 
brick  wall  which  formed  part  of  the  build- 
ings, and  as  It  required  the  valuation  of  the 
lesser  houses  to  be  added  to  the  greater  In 
order  to  conform  with  the  premium,  the 
court  held  that  the  company  was  liable  for 
the  damage  to  the  smaller  houses,  but,  In  do- 
ing so,  concluded  the  decision  with  these 
words:  "But  it  must  be  confessed  that  we 
have  arrived  at  this  conclusion  not  without 
doubts."  In  the  decisions  dted  to  sustain 
the  judgment  of  the  Louisiana  court  impor- 
tance is  attached  In  some  cases  to  the  distance 
from  the  dwelling  house,  and  much  to  the 
use.  In  some  cases,  also,  the  necessity  of  a 
common  Inclosure  Is  commented  upon.  The 
greater  weight  of  authority  seems  to  be  that 
the  use  of  the  building  must  be  accessory  to 
the  dwelling.  In  all  of  these  cases  (and 
most  of  them  are  criminal  cases)  the  doctrine 
of  the  court  seems  to  be  supported  by  the 
use  of  the  word  as  applied  to  cases  of  bur- 
glary. Nearly  all  of  the  cases  referred  to  are 
prosecutions  for  arson  or  burglary;  for  It  Is 
in  such  cases  that  the  terms  "house"  and 
"dwelling  house,"  etc.,  are  most  frequently 
defined.  It  Is  obvious,  however,  that  cases 
ef  insurance  furnish  a  means  of  construing 
the  term  "house"  which  is  not  found  in  crim- 
inal prosecutions.  Insurance  Is  a  matter  of 
contract,  and  the  intention  of  the  parties,  if 
it  can  be  ascertained,  must  determine  the 
sense  in  which  the  terms  employed  are  used. 
From  the  context  or  from  circumstances  it 
may  be  clear  that  a  policy  on  a  house  was 
intended  to  cover  only  a  single  structure,  or, 
on  the  other  hand,  that  it  was  designed  to 
cover  accessory  and  contiguous  structures; 
and  it  would  only  be  in  the  absence  of  spe- 
cial indication  of  the  intention  that  the 
term  would  be  interpreted  In  accordance 
with  the  rules  adopted  in  burglary  and  ar- 
son. The  method  of  Interpretation  as  applied 
to  the  word  "house,"  and  kindred  terms,  In 
insurance  cases  is  very  well  indicated  in  the 
following  decisions  which  sustain  our  view 
of  the  meaning  of  the  word  "additions"  as 
conveying  the  Idea  either  of  Identity  of  use 
or  of  something  added  to  a  building  by  ad- 
joining It  and  being  in  some  manner  con- 
nected with  said  building.  In  Llebenstein  v. 
Baltic  Fire  Insurance  Co.,  46  111.  301,   In- 
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surance  effected  on  stock  In  a  certain  chair 
factory  was  held  to  cover  also  stock  con- 
tained In  an  engine  house  appurtenant  to  the 
main  building  and  connected  with  it  by  a 
platform  and  by  belting  extending  from  the 
engine  wheel  to  the  machinery  in  the  factory. 
The  court  In  that  case  said  that  the  word 
"factory"  does  not  necessarily  mean  a  single 
building  or  edifice,  but  may  apply  to  several, 
where  they  are  used  in  connection  with  each 
other  for  a  common  purpose  and  stand  to- 
gether in  the  same  inclosure.  On  the  other 
hand,  in  Llebenstein  v.  ^tna  Insurance  Co., 
46  111.  803,  which  was  a  case  of  insurance  on 
a  part  of  the  same  stock,  the  policy  described 
the  stock  as  "contained  in  the  two-story 
frame  building  occupied  by  the  assured  as  a 
chair  factory  situated  on  the  north  side  of 
Superior  street";  and  It  was  decided  that  the 
stock  in  the  engine  house  was  not  covered 
by  the  insurance.  Here  were  policies  In 
favor  of  the  same  assured,  where  the  test 
was  applied,  and  to  our  mind  the  latter  case 
is  nearly  id^itlcal  with  the  case  at  bar.  In 
Blake  v.  Exchange  Insurance  Co.,  12  Gray 
(Mass.)  265,  a  policy  was  issued  on  goods 
"in  a  brick  building  situated  on  Main  street 
in  Cambridgeport,  Mass.,  known  as  the  Dav- 
enport &  Co.*s  Car  Factory";  and  it  was 
held  that  it  covered  goods  in  the  building 
erected  as  a  wing  against  the  rear  wall  of 
the  main  building,  with  opening  between 
about  three  feet  square,  commonly  Inclosed 
with  an  Iron  door;  it  appearing  that  both 
buildings  were  used  in  manufacturing  cars 
and  were  known  under  the  general  name  of 
"Davenport  &  Co.'s  Car  Factory."  In  Wash- 
ington Mutual  Insurance  Co.  v.  Merchants' 
&  Manufacturers'  Ins.  Co.,  6  Ohio  St  450,  in- 
surance was  effected  on  a  "steam  fiouring 
mill";  and  It  was  left  with  the  jury  to  say 
whether  a  fire  kiln  for  drying  com  or  meal, 
in  addition  With  a  com  meal  mill,  was  known 
or  usually  incident  to  a  "steam  fiouring  mill." 
In  White  v.  Mutual  Fire  Ins.  Co.,  8  Gray 
(Mass.)  660,  part  of  property  insured  was 
described  as  a  woodhouse,  but,  while  the 
house  was  in  fact  a  wood  and  carriage  house 
combined,  the  two  parts  were  only  separated 
by  a  loose  partition  and  the  structure  was 
known  to  the  tenants  and  the  neighborhood 
as  "the  woodhouse."  In  Home  Mutual  In- 
surance Co.  V.  Roe,  the  insurance  was  for  a 
certain  amoimt  on  a  planing  mill  and  ad- 
dition, and  a  certain  amount  on  machinery 
therein.  The  disconnected  building,  which 
was  22  feet  away,  was  the  engine  room,  and 
the  court  Inferred  the  intention  of  the  par- 
ties to  Insure  the  additional  building  (after 
defining  the  mill  to  be  "the  building  with  its 
machinery  where  some  process  of  manufac- 
turing is  carried  on")  in  the  following  words: 
"It  conclusively  appears  that  the  engine 
room  was  the  only  motive  power  for  propel- 
ling any  of  the  machinery  in  either  of  the 
buildings.  The  engine  was  used  for  no  other 
purpose.  It  was  therefore  an  essential  part 
of  the  mill.     Without  it  there  would  have 
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been  no  complete  mill.  The  insurance  was 
upon  the  *planing-mil]  building  and  addition.' 
and  upon  the  'machinery,  including  shafting, 
gearing,  belting,  saws,  tools,  force-pump,  and 
hose  therein.'  It  is  claimed  that  the  engine 
room  cannot  be  construed  to  mean  an  'ad- 
dition' to  the  'planing  mill  building,'  because 
it  does  not  join  directly  upon  the  same;  but, 
as  we  hare  seen,  they  were  both  essential  to 
the  completion  of  the  mill.  The  motive  pow- 
er was  by  means  of  pulleys,  belts,  and  shafts 
transmitted  from  the '  engine  room  to  the 
machinery  in  the  main  building.  And  the 
waste  shavings,  etc.,  were  conveyed  from  the 
latter  building  to  the  engine  room  to  generate 
heat  to  propel  the  engine.  Thus  the  two 
buildings  were  not  only  connected,  but  the 
machinery  in  each  were  inseparable,  while 
the  whole  continued  to  be  a  planing  mill. 
The  words  l)laning-mill  building*  would 
seem  to  be  broad  enough  to  include  the  en- 
gine room." 

The  words,  therefore,  of  this  contract,  are 
to  be  construed  according  to  their  g^eral  or^ 
dlnary  meaning,  bearing  in  mind  the  other 
rule  that  the  contract  is  to  be  construed  ac- 
cording to  the  understanding  and  the  inten- 
tion of  the  parties,  and  remembering  that 
even  in  cases  of  doubt,  while  contracts  of 
fire  insurance  are  to  be  construed  more 
strongly  against  the  insurer  (Northwestern 
Insurance  Co.  v.  Ross,  63  Ga.  204),  still,  in 
construing  the  contract,  the  court  cannot  go 
further  than  a  fair  construction  of  the  lan- 
guage used  will  permit  (Behltng  v.  North- 
western Nat  Ins.  Co.,  117  Wis.  21,  d3  N.  W. 
800;  Guarantee  Co.  v.  Bank  &  Trust  Co., 
183  U.  S.  402,  22  Sup.  Ct  124,  46  L.  Ed.  253). 
In  Roberts  v.  Willlnk,  21  Ga.  103,  Justice 
McDonald,  delivering  the  opinion,  says:  "The 
contract  must  be  construed  by  the  words,  un- 
less there  be  some  reason  for  taking  the  case 
out  of  this  first  great  ruling  for  the  construc- 
tion of  contracts."  And  in  the  case  of  Clay 
V.  Phoenix  Ins.  Co.,  97  Ga.  53,  25  S.  E.  420, 
Justice  Atkinson  says:  "There  Is  no  greater 
sanctity  and  no  more  mystery  about  a  con- 
tract of  insurance  than  any  other.  The  same 
rules  of  construction  apply  to  it  as  to  other 
contracts;  and  the  true  rule  for  their  inter- 
pretation may  be  stated  to  be  that  stipula- 
tions and  conditions  in  policies  of  insurance, 
like  those  in  all  other  contracts,  are  to  have 
a  reasonable  intendment,  and  are  to  be  so 
construed,  if  possible,  as  to  avoid  forfeitures 
and  to  advance  the  beneficial  purposes  in- 
tended to  be  accomplished."  We  may  be 
pardoned  for  saying  that,  in  our  Judgment, 
were  the  rule  of  construction  so  extended 
beyond  what  we  conceive  to  be  the  ordinary 
meaning  of  a  "two-story  frame  building  and 
its  additions"  as  to  include  as  an  addition  a 
house  occupied  by  servants  150  feet  away, 
it  would  certainly  be  an  unreasonable  intend- 
ment, and  create  forfeitures,  instead  of  avoid- 
ing them.  If  these  policies  cover  this  sepa- 
rate servant's  house,  then,  under  their  cove- 
nants, a  breach  of  any  condition  of  the  poli- 


cies as  to  the  servant's  house  would  vitiate 
the  whole  policy.  The  policy  Ig  an  entire 
and  indivisible  contract  Southern  Fire  Ins. 
Co.  V.  Knight  111  Ga.  622,  86  S.  B.  821,  52 
L.  R.  A.  70,  78  AuL  St  Rep.  216.  And  a 
breach* of  a  condition  which  would  work  a 
forfeiture  would  avoid  the  entire  policies, 
and  not  simply  authorize  an  apportionment  of 
the  loss.  Under  the  stipulations  now  before 
us,  if  mechanics  had  been  employed  for  more 
than  16  days  in  building,  altering,  or  r^air- 
ing  the  servant's  house  without  permission* 
then  the  policy  on  the  house'  would  have  been 
void.  Imperial  Ins.  Co.  v.  Coos  Co.,  151  U. 
S.  452,  14  Sup.  Ct  379,  38  L.  Ed.  231. 

It  is  a  fact  Bo  generally  known  that  the 
courts  may  take  notice  of  it,  tliat  all  over 
our  state  dwellings  are  insured  which  iiave 
outbuildings  situated  in  more  or  less  prox- 
imity to  the  main  dwelling,  that  policies  of 
insurance  on  these  dwellings  have  provisions 
the  violation  of  which  imposes  a  forfeiture 
of  their  benefits;  and  to  hold  then  that  the 
word  "dwelling"  would  include  the  outhouses 
(generally  not  intended  to  be  insured  in  the 
same  policy)  would  be  to  put  it  within  the 
power  of  the  Insurers  to  avoid  payment  for 
the  loss  of  the  dwelling  house  should  any 
of  the  acts  prohibited  by  the  policy  be  done 
In  the  outhouses.  For  instance^  if  the  owner 
of  a  dwelling  had  a  disconnected  servant's 
house,  and  the  dwelling  was  destroyed  by  fire, 
and  the  policy  had  in  it  a  provision  against 
the  keeping  of  gunpowder  or  dynamite  or 
naphtha  or  other  explosives,  if  the  insurance 
company  could  show  that  in  these  outhousee 
(perhaps  never  visited  by  the  owner  or  his 
family  and  yet  occupied  by  his  servants)  there 
was  gunpowder  or  kerosene  or  dynamite,  and 
the  dwelling  house  should  bum,  the  policy 
would  be  void  and  there  would  be  no  in- 
demnity by  reason  of  the  violation  of  these 
stipulations  of  the  policy.  There  would  be 
a  breach  of  the  contract  and  a  forfeiture 
of  the  policy  which  it  would  be  impossible 
for  the  insured  (so  far  as  the  outhouses  are 
concerned)  to  either  foresee  or  prevent.  It  is 
a*  fact  well  known  that  at  the  present  time 
menial  servants  in  this  state  are  in  no  such 
state  of  control  as  formerly,  and  that  the 
supervision  of  their  acts  or  responsibility 
therefor,  unless  they  be  Immediately  under 
the  eye  of  the  employer,  is,  at  best  but  an 
ill  founded  legal  fiction.  Learned  counsel  for 
the  defendant  in  error  rely  upon  the  principle 
of  an  identity  of  use,  and  insist  that  the  serv- 
ant's house  is  a  part  of  the  dwelling  house, 
because  it  was  always  occupied  by  the  menial 
servants  of  the  family;  for,  quoting  from 
2  Joyce  on  Insurance,  {  1738,  they  say:  "The 
word  'house,'  as  used  in  a  policy  of  insurance^ 
embraces  everything  appurtenant  and  acces- 
sory to  the  main  building  and  used  as  a 
part  and  parcel  thereof,  even  though  separat- 
ed therefrom."  Counsel  argue  that  this  con- 
struction and  application  of  the  words  "dwell- 
ing house"  and  "house"  is  peculiarly  ap- 
propriate to  our  traditions  and  sociai  con- 
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dltlons.  It  to  Insisted  that  under  the  facts 
in  the  case^  ^the  servant's  house  In  question 
was  accessory  and  one  of  the  appurtenances 
of  the  main  building,"  because  of  the  fact  that 
in  '*thiB  country,  in  which  the  policies  sued 
upon  were  issued,  and  where  they  are  sought 
to  be  enforce^f  from  time  immemorial  the 
master  has  been  accustomed  to  provide  shel- 
ter for  his  menials  under  a  roof,  within  the 
curtilage,  separate  from  his  own."  The  for- 
mer existence  of  the  conditions  and  relations 
referred  to  can  well  be  considered  a  matter 
of  judicial  knowledge.  But  the  point  is  no 
longer  of  any  effect,  except  to  suggest  mourn- 
ful reflection.  Unlike  the  learned  counsel, 
the  writer  is  too  young  to  recall  from  personal 
recoI]ecti<m  those  days  (of  which  we  know 
only  from  family  tradition  and  history)  when 
throughout  the  South  the  position  taken  by 
him  was  sustained  by  experience  and  obser- 
vation so  general  as  to  make  it  a  matter  of 
common  knowledge.  In  the  halcyon  days 
which  he  recalls,  the  household  servants  were 
indeed  members  of  the  master's  family.  The 
servanti^  health  and  happiness  were  to  the 
master  a  mattor  of  prime  Importance,  and 
the  care  and  comfort  of  the  master,  the  "mis- 
sus," and  their  children  was  to  the  servant  a 
matter  of  constant  affectionate  considerati<HL 
And  in  sidmess,  it  mattered  not  whether 
it  was  master,  and  none  the  less  if  it  was 
the  servant,  who  was  stricken  by  disease; 
either  and  each  with  affectionate  tenderness 
and  absorbing  Interest  nursed  and  minis- 
tered to  the  other  until  health  was  restored* 
or,  if  the  dread  Reaper  could  not  be  arrested, 
paid,  with  grief  unaffected,  the  last  painful 
services  to  the  dead.  In  those  days  the  out- 
houses occupied  by  domestic  servants  of  the 
family  could  be  well  said  to  be  accessory  to 
the  domus  mansionalis  around  which  they 
dustered.  There  was  identity  of  use.  Then 
the  old  definition,  "A  dwelling  house  is  a  build- 
ing or  cluster  of  buildings  in  which  a  man 
with  his  family  resides,"  was  applicable.  But 
such  are  not  present  existing  circmnstances. 

"Those  happy  days  shall  nevennore  return. 
Those  happy  days   that  yoa  have  seen." 

We  have  no  wish  to  elaborate  unfortunate 
conditions.  Suffice  it  to  say  that  it  is  well 
known  that  the  habits,  services,  and  feelings 
of  those  who  intermittently  can  be  induced 
to  perform  menial  domestic  service  are  gen- 
erally wholly  repugnant  to  the  idea  that  they 
tive  domestic  servants,  and  so  subject  to  obey 
and  be  controlled  by  the  master  as  to  be  even 
in  any  legal  sense  members  of  his  family. 
While  there  may  be  separated  instances  to 
the  contrary,  the  relation  sustained  by  the 
hired  help  to  the  employer  is  such  that  now 
the  practice  of  servants  occupying  houses 
within  the  curtilage  is  neither  general  nor 
nsoally  desirable.  Bat  even  in  those  in- 
stances where  the  servant  occupies  an  out- 
house near  tlie  main  building  the  control  over 
the  former  is,  from  the  nature  of  the  case, 
so  slight  that  to  hold  that  such  a  servant's 


house  is  included  as  a  matter  of  course  In  the 
stipulations  of  a  policy  of  fire  Insurance  on 
a  dwelling  house  and  its  additions  would 
virtually  destroy  the  protection  of  thousands 
of  homes  in  this  state  by  exposing  them  to 
risks  of  forfeiture  for  violations  of  stipula- 
tions in  the  policy  by  irresponsible  persons  at 
the  servant's  house,  whose  conduct  could  be 
neither  foreseen,  controlled,  nor  prevented  by 
the  insured.  Even  if  the  words  of  the  policy, 
construed  by  their  ordinary  meaning  in  gen- 
eral use,  did  not  fully  satisfy  us  (as,  however, 
they  do)  that  the  "two-story  building  and  its 
additions"  cannot  include  a  one-story  serv- 
ant's house  160  feet  away,  which  was  dam- 
aged by  fire,  we  are  fully  persuaded  that, 
under  the  evidence,  no  such  identity  of  use 
was  shown  as  would  indicate  that  it  was 
the  intention  of  the  parties  to  contract  hi 
reference  to  said  servant's  house.  In  our 
opinion  neither  the  words  "two-story  frame 
building  with  its  additions,  adjoining  and 
communicating,"  etc.,  used  in  one  of  the  poli- 
cies, nor  the  "two-story  •  •  •  building 
and  additions  thereto  occupied  by  assured  as 
a  dwelling  only,"  in  the  other  policy,  can 
include  the  servant's  house  150  feet  away; 
and  it  was  error  to  direct  a  verdict  In  favor 
of  the  plaintiff  under  the  evidence  submitted. 
Judgment  reversed. 


a  Ga.  App.  403) 
KING  BfFG.  OO.  v.  WAI/TON.    (No.  flO.) 
(Court  of  Appeals  of  Georgia.    March  11,  1907.) 

1.  Mastbb  ano  Sbbvant^Injubt  to  Sebvant 
—Action— Vabiancb. 

There  Is  no  fatal  variance  between  any  ma- 
terial allegation  of  the  i>etition  and  the  proof. 

2.  Samb — Ck>nTBiBUT0BT  Nboliobncb: 

An  act  of  the  servant  within  the  scope  of 
his  duties,  entirely  harmless  except  in  connection 
with  certain  physical  conditions  of  danger  caused 
by  the  ante^ent  negligence  of  the  master  of 
which  the  servant  was  ignorant  when  he  per> 
formed  the  act,  will  not  as  a  matter  of  law 
defeat  his  right  to  recover,  although  it  may  have 
contributed  In  some  degree  to  his  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  88  706-709.] 

8.  Same— Duty  ov  Masteb. 

Masters  owe  to  their  servants  the  duty  of 
providing  them  a  reasonably  safe  place  in  which 
to  work,  and  of  maintaining  it  in  a  reasonably 
safe  condition  during  the  employment.  This  is 
a  positive  duty.  It  is  not  one  of  the  rislu  as* 
sumed  by  the  servant,  and  the  servant  has  the 
right  to  rely  on  the  fact  of  its  performance  by 
the  master. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  88  171-175.] 

4.  Same. 

This  duty  is  not  discharged  in  a  particular 
case  where  the  facts  show  that  the  master  negli- 
gently left  an  excavation  on  his  premises  in  a 
dangerous  place  and  condition,  where  he  knew 
the  servant  would  probably  be  engaged  at  night 
in  the  proper  performance  of  his  duties,  and 
that  the  master,  although  he  had  reason  to  be- 
lieve that  the  servant  did  not  imow  of  the  exca- 
vation, failed  to  give  him  warning  in  respect 
thereto. 

[Ed.  Note. — ^For  cases  in  point  see  Out  Dig. 
voU  84,  Master  and  Servant,  88  209,  228.] 
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6.  Saiob—Aotb  of  Sebvant. 

The  law  is  DOt  quick  to  condemn  acti  of 
employ^  as  negligence,  when  such  acts  result 
from  a  zealous,  rather  than  a  careless,  perform- 
ance of  duty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  34,  Master  and  Servant,  I  874.] 

6.  Tbialt-Quzstions  fob  Jubt. 

"Juries  have  no  higher  function  than  to 
solve  mysteries,"  and  perplexing  problems  of 
fact  are  wisely  submitted  to  their  oecision. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  M  337-345;  vol.  86,  NegUgence, 
SS  277-286.]  »       •  »     -. 

7.  Masteb  and  Skbvanx—Injubt  to  Sebv- 
ant. 

The  court  fully  and  clearly  instructed  the 
jury  on  the  law  of  negligence  and  contributory 
negligence ;  and  the  verdict  was  not  contrary  to 
the  physical  facts  of  the  case,  and  was  warrant- 
ed by  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond  Coun- 
ty; Eve,  Judga 

Action  by  one  Walton  against  the  E^ing 
Manufacturing  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

I«amar  &  Callaway,  for  plaintiff  in  error. 
Austin  Branch  and  A.  Ij.  Franklin,  for  de- 
fendant in  error. 

HILIi,  C.  J.  The  plaUitiff  brought  suit  for 
damages  resulting  from  personal  injuries  re- 
ceived by  him  while  in  the  discharge  of  his 
duties  as  an  employ^  of  the  defendant. 
There  was  a  demurrer,  which  was  overruled, 
and  exceptions  pendente  lite  were  filed.  On 
the  trial  a  verdict  was  rendered  for  the 
plaintiff.  The  defendant  filed  a  motion  for 
a  new  trial,  which  was  overruled.  The  de- 
fendant excepts  to  the  dicision  overruling  the 
demurrer,  and  also  to  the  decision  refusing 
a  new  trial.  In  the  amended  motion  for  a 
new  trial  several  assignments  of  error  are 
made  as  to  the  verdict  of  the  Jury,  as  being 
contrary  to  certain  portions  of  the  charge, 
and  also  that  certain  portions  of  the  charge 
were  erroneous.  These  assignments  vrere 
not  argued,  and  are  not  covered  by  the  brief, 
and  will  be  therefore  considered  as  abandon- 
ed. It  was  insisted  before  us  that  "the  ver- 
dict was  contrary  to  the  physical  facts  as 
disclosed  by  the  evidence,  as  follows:  Plain- 
tiff testified  that  he  was  the  outside  night- 
watchman,  and  that  his  duties  required  him 
to  look  after  the  boilers,  clean  them  out,  and 
fire  them  up  every  morning,  and  have  steam 
ready  for  the  dynamos  and  to  supply  the 
slashers,  and  that  he  also  had  to  keep  water  in 
the  boilers;  and,  when  there  was  too  much 
water  in  the  boilers,  it  would  whistle,  and 
when  there  was  not  enough  it  would  whistle. 
He  was  injured  about  a  quarter  to  5  o'clock 
Tuesday  morning,  February  14tb.  He  had 
kept  a  fire  in  the  boilers  all  of  Monday  night 
before  he  was  scalded  the  next  morning,  in 
order  to  keep  steam  in  the  pipes  and  pre- 
vent their  bursting  on  account  of  the  cold 
weather.  He  had  tried  to  revive  the  steam 
in  the  boilers  that  morning,  and  succeeded 
with  two  of  theni,  but  the  other  he  failed 


to  make  hold  water,  aftor  he  had  cleaned  the 
clinkers  out  of  the  furnace,  and  then  went  to 
the  blow-off  valve,  located  on  the  outside  of 
the  brick  wall  which  inclosed  the  boilers,  to 
see  if  he  could  find  out  where  this  particular 
boiler  was  leaking.  This  blow-off  valve  was 
about  two  feet  above  the  ground,  in  the  pipe 
which  led  from  the  boiler  that  failed  to  gen- 
erate steam.  He  caved  Into  the  hole  which 
had  been  dug  into  the  ground  around  this 
pipe,  where  it  led  down  to  a  horizontal  waste 
pipe.  This  blow-off  valve  was  used  only  to 
empty  the  water  from  the  boiler,  and  not  to 
put  water  into  the  boiler..  The  boiltf  was 
supplied  by  water  from  pumps  located  in  an- 
other part  of  the  structure.  He  did  not 
turn  the  valve,  but  got  his  hands  on  it,  and 
found  it  was  shut  Then  he  knew  it  was 
burst  Oresham,  master  mechanic,  testified 
that  he  reached  the  boiler  at  half-past  5  on 
the  morning  plaintiff  was  injured,  and  found 
the  blow-off  valve  about  half  open  and  the  wa- 
ter running  out,  and  that  the  water  had  got  be- 
low the  safety  plug  in  the  boiler,  and  that 
he  immediately  shut  off  the  water  and  drew 
the  fire  to  keep  from  burning  the  boiler. 
The  blow-off  valve  could  not  have  turned  It- 
self, but  required  some  human  agency  to 
turn  it.  The  leak*  in  the  pipe  was  below  the 
valve,  and  the  valve  was  between  the  leak 
and  the  boiler.  The  leak  in  the  pipe  at  that 
time  would  not  have  emptied  the  boiler  with- 
out the  valve  being  open.  Reese,  the  fore- 
man under  the  master  mechanic,  testified 
that  the  water  from  the  boiler  had  to  pass 
the  valve  before  it  got  down  to  the  crack  in 
the  pipe;  and,  when  the  valve  was  shut  off, 
the  leak,  which  was  below  the  valve,  would 
not  have  any  effect  on  the  water  in  the  boil- 
er. So  long  as  the  valve  was  shut  and  closed 
the  water  could  not  get  to  the  leak.  The 
blow-off  valve  has  nothing  to  do  with  regu- 
lating the  water  or  steam  or  anything  else 
in  the  boilers.  No  water  could  get  to  the 
crack  unless  the  valve  was  open.  It  would 
be  impossible  unless  the  valve  was  out  of 
fix,  and  he  was  sure  it  was  in  good  fix;  and, 
if  the  valve  had  been  left  open  all  day,  the 
night  watchman  could  not  have  fired  up  at 
all,  as  it  would  have  let  out  all  the  wato*. 
If  that  boiler  had  been  heated  up,  and  fur- 
nished heat  and  steam  all  night  long  Mon- 
day night,  and  up  to  the  time  of  the  injury, 
then  that  valve  could  not  have  been  open; 
for,  if  the  valve  had  been  open  from  Monday 
evening,  or  any  time  Monday  night  up  to  5 
o'clock  that  morning,  no  steam  would  have 
been  generated  in  there  at  all,  and  the  teller 
would  in  that  case  have  burned  out  before 
4  o'clock  in  the  morning.  I  am  a  practical 
mechanic  (a)  The  fact  that  plaintiff  had 
been  generating  steam  with  the  boiler  in 
question  all  Monday  night,  without  the  boil- 
er blowing  up,  proves  conclusively  that  the 
blow-off  valve,  which  was  used  only  for  emp- 
tying the  boiler,  had  not  been  open  during 
the  night  (b)  The  valve  was  not  out  of  fix, 
and  could  not  turn  itself,  but  required  some 
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human  ag&icj  to  turn  it  (c)  The  valTe  clos' 
ed  prevented  any  water  from  reaching  the 
crack  in  the  pipe,  which  was  on  the  other 
Bide  of  the  valve  from  the  boiler,  (d)  Plain* 
tiff  says  he  found  the  valve  closed  and  the 
hole  full  of  hot  water,  (e)  The  hot  water 
in  the  hole  below  the  valve  and  around  the 
leak  could  not  have  been  the  accumulations 
from  the  day  before;  for  it  was  outside,  ex- 
posed to  the  air,  during  a  very  oold  spell  of 
weather,  (f)  Some  human  agency  necessari- 
ly opened  the  valve  and  allowed  the  water 
to  reach  the  crack  in  the  pipe  below  the 
valve.  The  night  watchman  was  supposed 
to  be  the  only  human  agency  on  the  prem- 
ises, and  his  explanation  of  the  water  from 
the  boiler  filling  the  hole  through  the  burst 
pipe  will  not  reconcile  with  the  undisputed 
physical  facts;  for  water  will  not  flow 
through  a  closed  valve,  (g)  Some  human 
agency  must  have  opened  the  valve  before 
the  water  could  have  reached  the  leak  and 
filled  the  hole.  Whether  this  human  agency 
was  the  plaintiff,  or  a  trespasser  on  the 
premises  of  the  mill,  it  would  be  chargeable 
to  plaintiff's  negligence,  and  defeat  a  recov- 
ery, (h)  The  only  reasonable  hypothesis  up- 
on which  the  physical  facts  can  be  explained 
is  that  the  plaintiff,  finding  too  much  water 
in  the  boiler,  had  turned  the  blow-off  valve 
to  let  the  water  from  the  boiler,  and,  when 
the  water  got  low  In  the  boiler,  had  gone 
back  to  shut  off  the  valve  and  found  the  hole 
full  of  hot  water.  If  this  is  the  truth,  his 
own  negligence  was  the  proximate  cause  of 
his  injury.  ♦  •  ♦  Said  verdict  is  contrary 
to  the  evidence,  because  it  appears  from 
plaintilTs  testimony  that  at  the  time  he  went 
to  the  blow-off  valve,  where  he  slipped  into 
the  hole  of  hot  water,  he  had  his  lantern 
with  him,  and  that  there  was  no  trouble  or 
defect  with  the  lantern.  It  was  a  good  lan- 
tern and  cast  a  light,  except  in  the  steam, 
and  he  could  see  the  steam  before  he  got  to 
it  If  plaintiff  could  see  the  steam,  this  was 
sufficient  to  put  him  on  notice  of  danger; 
and,  by  the  exercise  of  ordinary  care  and 
diligence,  he  could  have  avoided  the  acci- 
dent" 

We  have  thus  given  In  full  the  facts  set 
out  in  the  ground  of  the  motion  illustrating 
the  controlling  issues  in*  the  case.  Based 
apon  these  facts,  and  the  law  applicable  there- 
to, the  plaintiff  In  error  insists  that  it  is 
entitled  to  have  the  verdict  set  aside  and  a 
new  trial  granted,  (1)  because  the  verdict  is 
not  only  without  evidence  to  support  It,  but 
Is  positively  contrary  to  the  undisputed  phys- 
ical facts  In  the  case;  (2)  because  plaintiff 
was  unquestionably  and  indisputably  guilty 
of  such  contributory  negligence  as  would  de- 
feat his  recovery ;  (3)  because  there  is  a  fatal 
variance  between  certain  material  parts  of 
his  declaration  and  the  proof.  We  will  con- 
sider these  grounds  in  the  inverse  order  in 
whidi  they  are  here  stated. 

The  variance  between  the  allegation  and 
tbe  proof,  which'  is  claimed  to  be  fatal,  is 


seen  by  reference  to  paragraph  13  of  the  pe- 
tition and  to  the  evidence  referring  to  the 
same  subject  In  this  jmragraph  it  is  al- 
leged  that  on  the  morning  of  his  injury  he 
''noticed  that  he  was  not  getting  much  steam 
in  one  of  the  boilers.  He  raked  the  fire  and 
threw  in  coal,  did  every  thing  he  knew  to 
generate  the  usual  amount  of  steam  in  said 
boiler,  but  to  no  effect  Thereupon  he  de- 
termined to  go  to  the  rear  of  the  boiler  and> 
furnace,  loose  the  blow-off  valve,  and  let  the 
steam  out  of  said  boiler,  in  order  that  he 
might  find  out  the  trouble.  This  plaintiff 
did."  In  his  testimony  he  says,  "I  did  not 
turn  the  valve.  I  got  my  hands  on  it  and 
found  it  was  shut  and  then  I  knew  it  was 
a  burst"  The  statement  made  in  the  para- 
graph, taken  alone,  might  be  construed  to 
mean  that  he  did  "loose  the  blow-off  valve,** 
and,  so  construed,  it  would  present  a  vari- 
ance, as  against  the  statement  in  his  testi- 
mony that  he  did  not  turn  the  valve,  but  got 
his  hands  on  it  .and  found  that  it  was  shut 
And,  if  his  right  to  recover  was  dependent 
materially  upon  the  act  thus  pleaded  and 
proved,  it  would  constitute  a  fatal  variance. 
We  cannot  say,  however,  that  his  fight  to 
recover  depended  solely  on  the  fact  whether 
he  did  or  did  not  loose  or  turn  the  valve. 
We  also  think  that  it  would  be  giving  a  too 
narrow  construction  to  the  plaintiff's  allega- 
tion to  say  that  he  alleged  unequivocally 
that  he  opened  the  valve.  He  did  not  allege 
in  paragraph  13  positively  and  distinctly 
that  he  opened  the  valve.  On  the  contrary, 
this  paragraph,  construed  In  connection  with 
paragraph  17,  would  fairly  give  rise  to  the 
inference  that  he  did  not.  mean  so  to  state; 
for  in  the  latter  paragraph  he  says  that  he 
"walked  to  the  rear  of  the  boiler  and  fur- 
nace for  the  purpose  of  blowing  the  steam 
out  of  said  boiler  and  furnace,"  and  "stepped 
into  said  hole  of  hot  water,  and  was  thereby 
injured."  These  two  paragraphs,  construed 
together,  leave  the  allegation  on  this  pohit 
in  doubt,  and  his  evidence  clears  up  this 
doubt  by  the  positive  statement  that  he  did 
not  tmrn  or  open  the  valve. 

It  is  said  that  the  plaintiff  was  guilty  of 
such  contributory  negligence  as  would  de- 
feat a  recovery,  even  conceding  that  the  de- 
fendant was  negligent  in  leaving  the  hole 
around  the  pipe  near  the  blow-off  valve  from 
Saturday  evening  until  Tuesday  morning, 
the  time  he  was  injured,  because,  by  ordi- 
nary care,  he  could  have  avoided  the  conse- 
quences to  himself  caused  by  this  negligence. 
In  support  of  this  proposition,  it  is  insisted 
that  the  plaintiff's  own  negligence  was  the 
effective  and  leading  cause  of  the  Injury; 
the  specific  acts  of  negligence  relied  upon 
being  that  he  must  necessarily,  as  he  alleged 
in  paragraph  13  of  his  declaration,  have 
turned  the  valve  which  allowed  the  hot  water 
to  escape  from  the  boiler  and  thus  reach  the 
crack  in  the  pipe  below  the  valve,  and  thus 
leak  out  and  fill  up  the  hole,  and  that  as  the 
valve  could  not  be  turned  without   some 
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physical  agency,  it  must  necessarily  be  ac- 
cepted as  a  fact  that  either  the  plaintiff  him- 
self turned  the  valve,  or  negligently  allowed 
or  permitted  some  trespasser  to  turn  it,  thus 
permitting  said  hole  to  fill  up  with  hot  wa- 
ter, and  that  in  either  event  his  injury  was 
the  result  of  his  own  negligence  We  are 
not  prepared  to  hold  as  a  matter  of  law,  un- 
der the  circumstances  of  this  case,  that,  if 
the  plaintiff  did  turn  the  valve,  it  was  an 
act  of  culpable  negligence.  He  had  noticed 
that  he  was  not  getting  much  steam  in  the 
boiler  from  which  this  pipe  led.  It  was  his 
duty  to  find  out  where  the  trouble  was.  "If 
hliere  was  any  trouble  with  the  boilers,  I  was 
told  to  see  what  it  was,  if  I  could,  and  report 
It"  And,  if  he  did  turn  the  valve  in  an 
honest  effort  to  find  out  where  the  trouble 
was,  we  cannot  hold  as  a  matter  of  law,  that 
such  act  amounte4  to  contributory  negli- 
gence. It  must  be  borne  in  mind  that  the 
plaintiff  did  not  know  of  the  hole  which  had 
been  left  around  the  pipe;  nor  did  he  know 
of  the  break  in  the  pipe  below  the  valve. 
The  turning  of  the  valve  and  permitting  the 
hot  water  to  go  down  through  the  pipe  In- 
volved no  danger  whatever,  if  the  ptjpe  had 
not  beeh  broken  below  the  valve  and  if  the 
hole  had  not  existed  around  the  pipe.  With- 
out knowledge  of  the  dangerous  conditions 
existing,  he  had  the  right  to  assume  that 
they  did  not  exist,  and  could  not  properly  be 
chargeable  with  negligence  in  acting  accord- 
ing to  such  assumption.  The  effective  and 
producing  cause  of  the  plaintiff's  injury 
was  not  the  turning  of  this  valve  and  per- 
mitting the  hot  water  to  fiow  down,  but  the 
negligence  of  the  company  in  permitting  the 
crack  to  remain  in  the  pipe  and  the  hole  to 
be  left  open  around  the  pipe.  These  two 
things  concurring  made  the  act  of  turning 
the  valve,  otherwise  harmless,  dangerous; 
and  the  plaintiff,  if  he  did  turn  the  valve, 
was  ignorant  of  the  danger  resulting  there- 
from. 

It  is  not  the  law  that  an  act  of  an  employ^ 
in  the  zealous  discharge  of  his  duties,  which 
would  be  entirely  harmless  but  for  the  pre- 
existing negligence  of  the  master,  is  such 
an  act  of  culpable  negligence  as  would  bar 
his  right  to  recover.  The  law  is  not  quick 
to  condemn  an  act  of  a  faithful  servant  re- 
sulting from  a  zealous,  rather  than  a  care- 
less, performance  of  his  duties;  and  if  the 
plaintiff  in  this  case  did,  as  a  matter  of  fact, 
turn  this  valve,  thus  permitting  the  water 
to  flow  down  and  out,  if  he  might  reasonably 
have  thought  that  the  turning  of  the  valve 
would  result  in  no  danger,  but  would  enable 
him  to  find  out  the  cause  of  "the  trouble  with 
the  boiler,"  the  jury  might  very  well  have 
found  that  his  act  was  one  of  diligence,  and 
not  negligence.  If,  in  this  case,  the  servant's 
act  in  turning  the  valve  operated  upon  and 
rendered  actively  dangerous  the  physical 
conditions  previously  created  by  the  master's 
antecedent  breach  of  his  obligation,  and  such 
act  was  one  of  negligence  on  the  part  of  the 


servant,  he  cannot  recover.  But  if  the  act 
of  the  servant  was  not  an  act  of  negligence, 
and  but  for  such  dangerous  conditions  would 
have  been  harmless,  the  mastar  is  liable. 
The  foregoing  propositions  on  the  subject  of 
contributory  negligence,  we  believe,  are  bas- 
ed upon  sound  reasoning,  and  are  supported 
by  authority. 

A  suit  by  an  employ^  will  not  be  barred  oo 
the  ground  that  he  was  guilty  of  contributory 
negligence  in.  respect  to  the  act  which  was 
the  real  cause  of  his  injury,  unless  it  is 
shown  that  he  knew,  or  ought  to  have  known, 
of  the  conditions  which  rendered  the  act  so 
done  an  imprudent  one.  1  Labatt  on  Master 
&  Servant,  {  819.  "Negligence  can  only  be 
afiirmed  in  respect  to  situations  and  condi- 
tions known  to  the  party  to  whom  it  is  im- 
puted." Brown  v.  Louisville  R.  CJo.,  Ill  Ala. 
275,  19  South.  1001.  "The  mere  fact  that,  if 
the  servant  had  not  done  a  certain  act,  he 
would  not  have  been  Injured,  is,  of  course^ 
not  a  bar  to  his  maintenance  of  an  action,  if 
that  act  is  not  a  culpable  one,  considering 
the  circumstances."  1  Labatt  on  Master  and 
Servant,  i  823.  The  employer  is  not  allowed 
to  escape  responsibility  where  the  interv^- 
ing  act  of  the  employ^,  although  it  may  have 
contributed  to  the  cause  of  the  injury,  was 
done  without  knowledge  that  it  would  be 
dangerous,  and  would  not  have  been  danger- 
ous but  for  the  pre-existing  physical  condi- 
tions of  danger  due  to  the  employe's  negli- 
gence. Therefore,  if  we  concede  that  the 
plaintiff  in  this  case  did  in  fact  turn  open  the 
valve  so  as  to  permit  the  hot  water  to  escape 
and  fill  up  the  hole  around  the  pipe,  such  an 
act  could  not  prevent  his  recovery,  where  it 
is  clear  that  he  was  ignorant  of  the  existence 
either  of  a  crack  In  the  pipe  or  of  the  hole, 
which  physical  facts  and  conditions  were  due 
to  the  antecedent  negligence  of  the  defend- 
ant Discarding  all  complex  and  subtle  dis- 
cussion of  the  question  of  causation,  inter- 
vening or  proximate,  of  the  injury,  it  is  per- 
fectly plain  that  the  injury  in  this  case  could 
not  have  taken  place  without  the  breach  of 
duty  by  the  master  in  digging  the  hole  around 
the  pipe,  and  in  allowing  it  to  remain,  with* 
out  wamlDg  to  the  servant  of  its  existence, 
and  with  the  knowledge  that  the  servant 
would  be  exposed,  in  the  discharge  of  his  du- 
ty, to  the  danger  that  might  result  This 
was  the  causa  sine  qua  non  of  the  injury  in 
this  case.  We  have  dwelt  at  some  length  on 
this  subject  because  of  the  position  of  the 
learned  counsel  for  the  plaintiff  in  error  that 
there  was-  no  reasonable  solution  of  the  evi- 
dence, other  than  the  assumption  that  the 
plaintiff  did  in  fact  turn  open  the  valve  on 
the  pipe,  and  that  this  was  an  act  of  contribu- 
tory negligence  which  should  prevent  his  re- 
covery. 

It  is  next  insisted  that,  if  the  plaintiff  did 
not  himself  turn  on  this  valve  and  permit  ttie 
water  to  escape  into  the  hole,  he  must  have 
allowed  some  trespasser  to  come  on  the 
premises  and  do  so,  and  that  this  would  have 
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been  an  act  of  negligence  on  his  part  which 
would  defeat  recovery.  We  are  inclined  to 
think  that  this  suggestion  is  too  improbable 
for  serious  consideration.  But,  even  if  it 
were  true,  it  would  not  as  a  matter  of  law 
prevent  a  recovery.  Impossibilities  are  Im- 
possible, and  the  law  neither  requires  nor  ex- 
pects their  performance.  The  presence  of  a 
trespasser  might  have  been  entirely  consis- 
tent with  the  plaintifTs  discharge  of  duty. 
He  could  not  be  present  at  every  point  of  the 
premises  or  prevent  every  possible  trespass. 

It  is  also  insisted  that  the  plaintiff  was 
furnished  by  the  defendant  with  a  lantern 
for  the  purpose  of  making  "night  the  same 
as  day  to  him  upon  the  defendant's  premis- 
es"; that  this  lantern  was  in  good  condi- 
tion, and  that  its  light  was  sufficient  to  put 
him  on  notice  and  cause  him  to  investigate 
before  stepping  Into  the  hole  of  hot  water; 
that  it  did  permit  him  to  see  the  steam  aris- 
ing from  around  the  pipe;  and  that  the  ris- 
ing steam  ought  to  have  given  him  warning 
of  the  danger.  We  think  the  light  of  the  lan- 
tern is  somewhat  magnified  by  the  distin- 
guished counsel  when  he  claims  that  it  "made 
night  the  same  as  day."  It  was  poetic  li- 
cense that  authorized  Portia  to  say  to  Nerls- 
sa,  "How  far  that  little  candle  throws  his 
beams!"  The  Jury,  probably  being  men  of 
practical  experience,  might  have  remembered 
the  light  of  a  lantern  was  extremely  lim- 
ited as  to  area,  and  intensified  the  dark- 
ness outside  of  such  area,  and,  although  it 
did  cast  a  light  on  the  steam  around  the  pipe. 
It  did  not  cast  a  light  through  the  steam  so  as 
to  disclose  the  hole,  or  clearly  show  from 
whence  the  steam  came.  Light  cannot  pen- 
etrate vapor  so  as  to  discover  physical  ob- 
jects located  within  and  enveloped  by  it 
Therefore  the  steam,  although  it  might  have 
given  notice  of  some  trouble  with  the  pipe, 
did  not  necessarily  give  notice  of  the  existing 
trouble,  to  wit,  the  hole  of  hot  water.  The 
steam  was  more  probably  coming  from  the 
crack  in  the  pipe  than  the  hole  in  the  ground. 

In  the  next  place,  it  is  insisted  with  a 
great  deal  of  earnestness  by  the  very  able 
counsel  for  the  plaintiff  in  error  that  the  ver- 
dict is  without  evidence  to  support  It,  be- 
cause it  it  positively  contrary  to  the  undls- 
irated  physical  facts  of  the  case;  that  these 
physical  facts  prove  that  it  was  impossible 
for  the  plaintiff  to  have  been  injured  in  the 
manner  in  which  he  says  he  was  Injured. 
The  plaintiff  testified  that  he  was  injured  by 
the  caving  in  of  the  dirt  around  the  hole  and 
his  feet  falling  into  the  hot  water.  He  does 
not  say  how  the  water  got  into  the  hole, 
though  he  does  say  that  the  valve  was  shut 
when  he  put  his  hand  on  it  It  is  true  that 
the  water  could  not  have  gotten  down  into 
the  pipe  below  the  valve  if  the  valve  had 
been  shut  securely  and  was  itself  in  a  per- 
fectly sound  condition.  We  are  not  called 
npon  to  suggest  any  theory  explaining  the 
presence  of  the  water  in  the  hole.  This  was 
a  question  for  the  Jury.    Difilcalt  and  per- 


plexing questions  of  fact  are  committed  by 
the  wisdom  of  the  law  to  the  solution  of  tne 
Juiy.  The  great  Chief  Justice,  who  but  this 
very  week  left  us  to  solve  the  last  great  mys- 
tery, declared  that  "Juries  have  no  higher 
function  than  to  solve  mysteries."  Central 
Railroad  v.  Rouse,  77  Ga.  407,  S  S.  E.  aoa 
And  this  wise  statement  has  been  approved 
by  Justice  Cobb  in  Southern  Ry.  Co.  v.  Webb, 
116  Oa.  164,  42  S.  E.  895,  69  L.  R.  A.  1<59. 
With  the  very  limited  practical  knowledge 
we  possess  on  such  questions,  we  might  how- 
ever, suggest  several  ways  in  which  this  hot 
water  might  have  gotten  into  that  hole.  The 
valve  might  have  been  partially  open  all 
night  The  crack  in  the  pipe  was  very  smalL 
The  water  teight  have  been  constantly  flow- 
ing slowly  from  the  boiler,  its  intense  heat 
lasting  some  time,  because,  although  the 
night  was  very  cold,  the  hole  of  water  was  in 
proximity  to  the  heat  from  the  boiler  and 
furnace,  or  the  valve  itself  might  have  had  a 
slight  crack  through  which  the  hot  water 
gradually  flowed.  It  may  have  been  true 
that  the  plaintiff  did  turn  the  valve  him- 
self, but  this  hypothesis  is  not  invulner- 
able. In  view  of  the  fact  that  he  stated  that 
his  feet  fell  at  once  into  the  water,  hard- 
ly giving  sufficient  time,  between  the  turning 
of  the  valve  and  falling  liito  the  hole  for 
the  water  to  run  through  the  very  small 
crack  In  the  pipe  and  ffil  up  the  hole.  But 
we  do  not  think  it  was  incumbent  upon  the 
plaintiff  to  clearly  explain  how  the  water  got 
into  the  hole.  He  could  have  recovered  un- 
der the  facts  short  of  that  proof.  The  great 
practical,  controlling  facts  were  that  the  wa- 
ter was  in  the  hole,  in  a  scalding  condition, 
and  both  the  crack  and  the  hole  had  been  left 
there  by  the  master  without  warning  to  the 
servant,  although  the  master  knew  that  in 
the  discharge  of  his  duties  the  servant  would 
be  about  the  place  of  danger  at  night  with 
only  the  light  of  the  lantern  to  save  him  from 
probable  Injury. 

It  seems  to  us  in  this  case  that  the  master 
did  not  measure  up  to  the  full  performance 
of  his  duty  as  imposed  upon  him  by  law.  It 
is  an  elementary  principle  that  masters  owe 
to  their  servants  the  duty  of  providing  them 
a  reasonably  safe  place  in  which  to  work, 
and  of  maintaining  it  In  a  reasonably  safe 
condition  during  the  employment  This  is  a 
positive  duty  which  the^master  owes,  and  the 
servant  has  a  right  to  assume  that  It  will  be 
fully  performed.  20  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  55,  66.  If  there  are  any  holes  or  ex- 
cavations on  the  premises,  about  or  over 
which  the  servant  must  pass  in  the  course  of 
his  work,  the  master  must  take  reasonable 
precaution  to  protect  the  servant  from  injury 
by  erecting  proper  barriers,  or  otherwise; 
and,  if  he  neglects  to  do  so,  he  is  liable  in 
case  the  servant  is  injured  by  reason  thereof. 
Indiana  Pipe  Co.  v.  Neusbaun,  21  Ind.  App. 
361,  52  N.  E.  471;  Frye  v.  Bath  Gas  Co.,  94 
Me.  17,  46  Atl.  804.  If  there  are  dangers  in- 
cident to  an  employment  unknown  to  the 


120 


58  SOUTHEASTERN  REPORTER. 


(Ga. 


senrant,  of  which  the  master  knows  or  ought 
to  know,  he  must  give  the  servant  warning 
in  respect  thereto.  Civ.  Code  1895,  i  2611. 
When  the  servant  injured  did  not  know  and 
had  not  equal  means  of  knowing  of  the  dan- 
ger, and  by  the  exercise  of  ordinary  care 
could  not  have  known  thereof,  he  can  recov- 
er. Civ.  Code  1885,  {  2612.  By  the  undisput- 
ed facts  in  this  case  it  is  clearly  shown  that 
the  master  knew  of  the  existence  of  the  dan- 
ger, permitting  it  to  remain  for  three  days, 
did  not  inform  the  servant  of  its  presence, 
and  knew  that  the  servant.  In  the  discharge 
of  his  duties,  would  be  exposed  to  the  danger, 
and  that  the  servant  did  not  know  of  the 
danger,  and,  by  the  exercise  of  ordinary  care, 
could  not  have  found  it  out,  aa  he  was  the 
night  watchman,  and  was  not  on  the  premises 
during  the  day. 

There  may  be  mysteries  in  this  case. 
There  may  be  some  doubt  as  to  how  the  hot 
water  got  from  the  boiler,  past  the  valve,  and 
Into  the  hole;  but  there  is  one  fact  that  is 
clear,  and  that  is  that  the  employ^,  when 
hurt,  was  in  the  line  of  his  duty,  and  was 
trying  to  find  out  "the  trouble,"  in  order  that 
he  might  save  his  master's  property  from 
threatened  injury.  Possibly  the  jury  in  solv- 
ing the  perplexing  mystery  of  the  presence  of 
the  hot  water  in  the  hole  gave  the  benefit  of 
any  doubt  which  may  have  been  on  their 
minds  to  the  vigilant  employ^.  The  law  on 
the  subject  of  negligence  and  contributory 
negligence  was  fully  given  In  charge  by  the 
learned  trial  judge.  The  verdict  of  the  jury 
was  consistent  with  reasonable  Inferences  de- 
ducible  from  the  evidence,  was  not  Inconsist- 
ent with  the  physical  facts,  and  was  approv- 
ed by  the  court  This  court  will  not  disturb 
the  judgment  refusing  to  grant  a  new  trUiL 

Judgment  aifinned. 


(1  Qa.  A.PP.  396) 

J.  F.  BAILEY  CO.  v.  WEST  LUMBER  CO. 

(No.  19.) 
(Court  of  Appeals  of  Georgia.    March  2,  1907.) 

1.  Appbai^—Rbvibw— Questions  of  Fact. 

The  evidence  in  the  justice's  court,  set  out 
in  the  petition  for  certiorari  (which  was  adopted 
by  the  magistrate),  authorized  the  verdict  in 
that  court,  and  that  verdict,  having  been  ap- 
proved by  the  judge  of  the  superior  court,  will 
not  be  disturbed. 

LCd.  Note. — ^For  cas^s  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Brror,  {|  4322-1326.] 

2.  Sales— Contract— Execution— Evidence. 

The  correspondence  of  the  parties,  especial- 
ly when  taken  with  the  fact  that  plaintiff  treat- 
ed the  letters  as  a  contract  and  attempted  to 
carry  out  the  agreement  by  filling  defendant's 
order,  is  sufficient  to  establish  a  contract  be- 
tween the  parties. 

3.  Principal  and  Agent— Proof  or  Agency. 

The  agency  of  a  person  who  is  recognized 
by  both  parties  as  agent-  in  regard  to  a  par- 
ticular transaction  is  sufficiently  proved  wnere 
the  relation  is  wboily  uncontradicted  by  the 
aoTersd  party.  A  suit  brought  to  enforce  rights 
based  upon  unauthorized  acts  of  an  agent,  or 
other  person  acting  in  behalf  of  a  principal, 
nay  imply  ratification  of  the  acts  of  such  per- 


son, and  dispense  with  the  neoessity  of  any 
further  proof  of  ratification. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DiCr 
vol.  40,  Principal  and  Agent  §§  420-429,  6^1 

4.  (Contract— ProposaI/— Acceptance. 

"If  a  proposal  includes  any  qualifying  con- 
ditions, the  acceptance  of  it  is  an  assent  to 
those  conditions,  and  gives  the  proposer  the 
right  to  understand  that  the  aoceptapoe  was 
in  all  things  according  to  the  terms  of  the  of- 
fer.*' 7  Am.  &  Bng.  Enc.  Law,  131.  A  party 
to  a  contract,  in  the  absence  of  fraud,  cannot 
avoid  it  by  reason  of  misunderstanding  it  un- 
less it  appear  that  his  misunderstanding  was  not 
the  result  of  his  own  fault  or  negligence. 
6,  Sales— Action— Demand. 

PlaintifTs  suit  relieved  defendant  from  the 
necessity  of  a  demand  for  the  lumber  according 
to  the  terms  of  the  contract 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Oonnty; 
Pendleton,  Jtftlge. 

Action  by  the  J.  F.  Bailey  Company 
against  the  West  Lumber  Company.  Judg- 
ment for  defendant  on  counterclaim.  From 
an  order  overruling  a  certiorari,  plaintiff 
brings  error.    Affirmed. 

Etheridge,  Boykln  &  Etheridge,  for  plain- 
tiff in  error.  Walter  McElreath,  for  defend- 
ant in  error. 

RUSSELL,  J.  The  error  alleged  in  this 
case  is  the  overruling  of  a  certiorari.  J.  F. 
Bailey  Company  filed  suit  against  West  Lum- 
ber Company,  in  a  justice's  court,  on  an  ac- 
count for  $22.25,  '*for  demurrage  and  loss  on 
selling  price  of  lumber  shipped  July  7, 1904.** 
The  defendant  in  error.  West  Lumber  Com- 
pany, filed  a  plea  in  recoupment  for  the  sum 
of  1^60,  for  failure  to  deliver  goods  alleged 
to  have  been  purchased  of  plaintiff  in  error, 
and  asked  judgment  for  the  difference  be- 
tween the  contract  price  and  the  market 
value  at  the  place  of  delivery.  In  this  plea 
the  defendant  contended  that  plaintiff  had 
contracted  to  deliver  a  certain  carload  of 
lumber,  to  wit.  No.  1  common  boards,  at 
$9.50  per  1,000.  It  -was  further  alleged  tliat 
the  market  price  of  No.  1  common  boards  in 
Atlanta,  at  the  date  of  the  shipment,  was 
$15  per  1,000,  and  that  the  car  load  which 
plaintiff  agreed  to  sell  would  have  been  not 
less  than  15,000  feet  The  defendant  in  the 
plea  asked,  therefore,  for  the  difference  of 
$5.50  per  1,000  feet  between  the  price  at 
which  it  claimed  to  have  bought  and  the 
market  price  at  the  place  of  delivery,  to  wit, 
the  city  of  Atlanta,  on  15,000  feet  of  lum- 
ber. Before  the  case  went  to  trial  plaintiff 
in  error  attempted  to  dismiss  its  action,  but 
upon  defendant's  objection  the  magistrate 
put  the  case  to  trial,  and  the  defendant  (now 
defendant  in  error)  proceeded  to  introduce 
evidence  to  prove  plaintifTs  liability,  and 
recovered  a  verdict  for  $82.50,  the  amount 
of  damages  it  claimed.  The  plaintiff  in  error 
excepted  to  this  verdict  and  the  judgment 
thereon,  and  carried  them  to  the  superior 
court  by  certiorari.  Upon  consideration  the 
judge  of  the  superior  oourt  overruled  the  cer- 


Ga.) 


J.  F.  BAILEY  CO.  v.  WEST  LUMBER  CO. 


121 


tiorari  and  refused  a  new  trial;  and  this 
judgment  Is,  by  the  bill  of  exceptions,  as- 
signed to  be  the  error  which  this  court  is 
asked  to  review. 

In  the  petition  for  certiorari  a  new  trial 
is  asked:  (1)  Because,  as  alleged,  the  evi- 
dence showed  that  there  -was  never  a  clear 
understanding  between  the  parties  in  such  a 
way  -as  to  constitute  a  valid  contract  (2) 
The  parties  did  not  agree  to  the  same  thing 
and  in  the  same  sense  unconditionally,  un- 
equivocally, and  without  variance  of  any 
sort  (3)  Because  the  letters  upon  which 
West  Lumber  Company  relied  as  the  basis 
of  their  contract  are  signed  by  John  J.  Earle, 
and  the  evidence  does  not  show  that  John  J. 
KsLTle  was  an  authorized  agent  of  the  Bailey 
Company.  (4)  Because  there  was  no  proof 
to  show  that  the  act  of  Earle  wa^  ever  rati- 
fied by  defendant,  Bailey  Company,  or  that 
they  ever  had  any  notice  of  his  act  and  the 
circumstances  under  which  Earle  acted  for 
them.  (5)  There  was  no  proof  of  any  de- 
mand ever  being  mad^  upon  J.  F.  Bailey 
Company  for  delivery  of  No.  1  common 
boards.  The  statement  of  these  assignments 
of  error  shows  that  the  case  depends  largely 
upon  the  construction  of  the  evidence  by  the 
jury  In  the  first  place,  and  the  review  of 
that  construction  by  the  court  in  the  second 
Instance.  We  shall  consider  the  first  two 
grounds  together;  and,  while  there  appears 
to  have  been,  so  far  as  the  direct  evidence 
is  concerned,  a  claim  of  misunderstanding 
between  the  parties,  the  jury  could  well  in- 
fer from  the  uncontradicted  circumstances 
of  the  case  that  a  contract  was  entered  into 
on  the  part  of  the  plaintiff  to  furnish  car  of 
No.  1  boards  at  the  price  mentioned  in  plain- 
tlCTs  proposal.  The  correspondence  Intro- 
duced before  the  jury  would  have  made  a 
contract  before  the  alleged  misunderstanding 
came  Into  existence.  There  was  an  Invita- 
tion for  a  proposal,  and  an  acceptance;  and 
this  was  followed  by  shipment  of  the  arti- 
cles referred  to  In  the  very  Initiation  of  the 
correspondence.  The  first  letter.  May  28, 
1904,  addressed  to  West  Lumber  Company 
and  signed  by  Earle,  states:  "We  have  three 
cars  13/16x6  and  up  No.  1,  Common  Boards 
D2S,  en  route  to  your  city.  If  you  can  use 
same,  we  would  be  pleased  to  have  your 
best  offer  by  return  mall."  Second.  The 
letter  dated  May  31,  1904,  addressed  to  J. 
F.  Bailey  Company,  and  signed  by  West 
Lumber  Company,  says:  "Yours  of  28th 
Inst,  to  hand  and  noted.  We  will  take  one 
car  of  this  lumber  at  $9.50  per  thousand, 
f.  o.  b.  Atlanta,  cash  in  ten  days,  less  two 
per  cent,  provided  the  lumber  is  sound  and 
square  edge;  otherwise  at  half  price."  Third. 
The  letter  of  June  3, 1904,  addressed  to  West 
Lumber  Company  and  signed  J.  F.  Bailey 
Company,  per  Earle,  and  stating:  "We 
have  your  favor  of  Slst  Inst.,  and  do  not 
quite  understand  your  order.  However,  we 
are  entering  same.    We  note  you  say  price 


$9.50,  less  2  per  cent,  provided  the  lumber 
is  sound  and  square  edge;  otherwise  at  half 
price,"  etc.  The  plaintiff  treated  these  let- 
ters as  constituting  a  contract  between  the 
parties.  It  shipped  certahi  lumber  in  what 
it  asserted  was  a  compliance  with  the  conr 
tract  The  jury  was  authorized  to  find  there 
was  no  misunderstanding  except  such  as  was 
created  by  the  plaintiff.  There  was  no  dis- 
pute as  to  the  market  value  of  boards  at 
Atlanta.  The  only  question  was  whether 
the  Bailey  Company  was  to  furnish  that 
kind  of  lumber  or  a  different  kind;  and  from 
the  correspondence  it  would  seem  that  the 
jury  was  at  least  authorized  to  sustain  the 
contention  of  the  defendant  The  plaintiff 
in  error  insists  that  the  contract  must  re- 
late back  to  the  letter  written  by  Earle,  and 
that  It  is  not  shown  In  the  evidence  that 
John  J.  Earle  was  an  authorized  agent  of 
J.  F.  Bailey  Company  upon  whose  letters 
West  Lumber  Company  rely  to  establish 
their  contract,  and  further  contends,  if  the 
letters  signed  by  J  J.  Earle  are  presumed 
to  have  been  written  by  him  as  an  authoriz- 
ed agent  of  Bailey  Company,  that  there  is 
nothing  showing  that  the  letters  are  genuine. 
In  Freeman  v.  Brewster,  93  Ga.  649  (6),  21 
S.  B.  165,  the  court  held  that  "a  letter  is 
not  admissible  In  evidence  without  proof  of 
its  being  genuine,  and  this  proof  cannot  be 
supplied  solely  by  what  appears  ,on  the 
face  of  the  letter  itself,  to  wit  the  con- 
tents, the  letterhead,"  etc.  We  think  the 
evidence,  without  regard  to  the  contents  or 
the  printed  letterhead,  proved  the  genuine- 
ness of  the  letters  so  as  to  make  them  ad- 
missible; and  certainly  the  action  of  the 
Bailey  Company  in  attempting  to  perform 
the  contract  which  In  any  view  of  the  case 
had  its  inception  In  the  letters  and  was 
made  by  them,  disposes  of  all  question  as 
to  the  authority  of  Earle  to  write  and  sign 
the  letters  constituting  the  contract  If  It 
had  not  authorized  him  before,  it  adopted 
his  action  and  ratified  It  certainly  by  suing 
on  the  contract  Thereby  it  admitted  the 
genuineness  of  the  letters  (whatever  might 
be  the  variance  between  the  parties  as  to 
the  construction  to  be  placed  upon  them), 
and  it  could  not  be  heard  to  say  that  there 
was  no  contract  between  the  parties,  or  that 
Earle  acted  without  authority.  "The  agency 
of  a  person,  who  is  recognized  as  such  in 
regard  to  a  particular  transaction,  is  suflEk- 
ciently  proved  where  the  relation  is  wholly 
uncontradicted  and  unanswered  by  the  ad- 
verse party."  Liverpool  Insurance  Co.  v. 
Ellington,  94  Ga.  785,  21  S.  B.  1006.  "Im- 
plied  ratification  arises  when  the  alleged 
principal  claims  and  seeks  to  enforce  by 
suit  rights  based  upon  the  unauthorized  act 
of  an  agent  or  other  person  acting  in  behalf 
of  the  principal."  1  Am.  &  Bug.  Enc.  Law, 
1209.  After  the  plaintiff  filed  its  suit  and 
after  the  defendant  had  filed  its  plea  of  re- 
coupment the  plaintiff  attempted  to  with* 
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draw  Its  action  and  to  dismiss  the  suit 
There  was  no  error  In  the  court* s  refusal  to 
allow  this  to  be  done.  Nothing  is  better  set- 
tled than  that,  where  a  defendant  (after  he 
has  been  haled  into  court)  himself  asks  for 
affirmative  relief,  he  is  entitled^  to  proceed 
with  his  counter  action. 

The  other  grounds  of  error  assigned  are 
fully  covered  by  the  headnotes  thereon,  and 
do  not  require  further  elaboration.  There 
was  no  error  in  overruling  the  certiorari. 

Judgment  affirmed. 


(1  Ga.  App.  420) 

READ  PHOSPHATE  00.  et  al.  v.  S.  WEICH- 

SELBAUM  CO.     (No.  120.) 
(Court  of  Appeals  of  Creorgia.    March  11,  1907.) 

1.  Shebifts  —  Distribution  of  Monet— Ah - 
8WEB  to  Rule. 

An  officer  called  to  respond  by  a  rule  nisi 
is,  if  the  rule  be  made  absolute,  liable  either 
to  have  an  execution  issued  against  him  or  to 
be  attached  for  contempt.  Consequently  it  is 
error  to  strike  from  the  answer  of  such  officer 
any  meritorious  matter  of  defense  which  will 
tend  to  prevent  the  issuance  of  the  rule  absolute. 

2.  Sams— Conclusiveness. 

Until  traversed,  the  answer  of  a  sheriff  is 
to  be  accepted  as  true,  and  is  conclusive  as  to 
all  matters  therein  contained,  and  evidence  will 
not  be  heard  to  dispute  it.  When  such  answer 
is  traversed,  any  issues  of  fact  arising  upon  the 
traverse  to  the  answer  must  be  Submitted  to  a 
jury,  except  where  there  is  an  express  agreement 
to  submit  such  issues  to  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sheriffs  and  Constables,  §  250.] 

3.  Chattel   Mobtgaqeb— Validitt  —  Uncsb- 
taintt. 

A  mortgage  which  describes  the  mortgaged 
property  as  "all  crops  of  cotton,  com.  or  ot^er 
agricultural  prodacts  grown  or  cultivated  by 
said  R.  B.  B.  in  Laurens  county,  during  or 
for  the  year  1905,"  is  not  void  for  uncertainty. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  §§  93-95.] 

4.  Evidence— Pabol    Evidence— Mobtoaged 
Chattels. 

A  mortgage  in  which  the  property  mort- 
gaged is  described  as  "all  my  crops  corn,  cotton, 
etc.,  now  up  and  growing,  on  about  240  acres 
of  land,  all  the  above  property  is  in  Jackson 
district,  county  and  state  aforesaid,*'  may  be  ex- 
plained by  parol  evidence  so  as  to  point  out  and 
identify  such  property,  and  is  good  as  between 
the  parties  to  the  mortgage. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dublin ;  Burch, 
Judge. 

Rule  by  the  S.  Weichselbaum  Company 
against  Peacock,  sheriff,  for  distribution  of 
funds.  The  Read  Phosphate  Company  and 
others,  claiming  an  interest  in  the  funds, 
were  made  defendants  to  the  rule.  Judg- 
ment for  movant,  and  the  other  defendants 
bring  error.    Reversed. 

James  A.  Thomas,  for  plaintiffs  in  error. 
W.  C.  Davis,  P.  li.  Wade,  and  Harvey  Hill, 
for  defendant  in  error. 

RUSSELL,  J.  S.  Weichselbaum  Company 
brought  a  rule  against  Peacock,  sheriff,  to 
distribute  money  In  his  hands  arising  from 


the  sale  of  property  of  R.  B.  Blackshear. 
In  the  rule  the  movant  set  out  two  mort- 
gage fi.  fas.  and  a  distress  warrant,  and 
claimed  that  they  were  the  highest  and  best 
liens  upon  the  fund  In  the  hands  of  the 
sheriff.  The  sheriff  in  his  answer,  admitted 
that  the  two  mortgage  fi.  fas.  and  a  distress 
warrant  for  $250  in  favor  of  Mary  A.  Smith 
against  R.  B.  Blackshear,  and  properly  trans- 
ferred by  Mary  A.  Smith  to  S.  Weichselbaum 
Company  were  in  his  hands,  and  that  the  net 
sum  of  $745.93  was  in  hand  for  distribution, 
but  he  denied  that  movant's  mortgages,  as  al- 
legedf  were  of  the  highest  dignity.  The  sher- 
iff further  answered  that  he  had  in  his  hands 
"a   mortgage   fi.   fa.,   foreclosed   October  0, 

1905,  from  a  mortgage  deed  dated day 

of  May,  1905,  and  recorded  May  11,  1905, 
on  crops  of  R.  B.  Blackshear,  in  favor  of  the 
Read  Phosphate  Co.  vs.  R.  B.  Blackshear, 
for  the  sum  of  $351.50  principal,  interest 
$3.75,  attorney's  fees  $35,  and  costs  of  court,** 
which  was  placed  in  his  hands  October  19, 
1905,  with  written  notice  to  hold  up  said 
fund,  and  that  said  Read  Phosphate  Com- 
pany claim  their  mortgage  fi.  fas.  to  be  of 
the  highest  dignity  and  entitled  to  said  fund. 
He  also  set  out  other  liens  placed  in  his 
hands,  which  claim  the  fund.  Upon  motion 
of  movant's  attorney,  the  court  directed  that 
the  denial  by  the  sheriff  in  his  answer  of 
the  allegation  in  the  rule  that  the  S.  Weich- 
selbaum mortgages  were  of  "highest  dignity" 
should  be  stricken  from  the  answer,  which 
was  done,  over  objection  of  counsel  for  re- 
spondent In  response  to  a  motion  by  movant, 
the  court  also  struck  from  the  sheriflTs  an- 
swer the  date  of  the  record  of  the  mortgage 
of  Read  Phosphate  Company,  the  words 
"and  recorded  May  11,  1905,"  also  the  words 
"that  Read  Phosphate  Co.  claim  their  mort- 
gage to  be  of  the  highest  dignity  and  enti- 
tled to  said  fund."  All  parties  having  fi.  fas. 
in  the  hands  of  the  sheriff  were  made  par- 
ties defendant  to  the  rule.  It  was  admitted 
that  the  property  sold  was  the  property  of 
R.  B.  Blackshear,  raised  by  him  on  his  farm 
in  Jackson  district,  Laurens  county,  Ga.,  In 
the  year  1905;  that  the  consideration  of 
the  mortgages  of  Weichselbaum  Company 
was  supplies  to  make  said  crop,  and  the  con- 
sideration of  Read  Phosphate  Company's 
mortgage  was  commercial  fertilizers  to  make 
the  same  crop.  The  issue  was  narrowed 
down  to  the  question  as  to  which  constitut- 
ed the  superior  lien  upon  the  fund  in  the 
hands  of  the  sheriff,  the  mortgages  of  Weich- 
selbaum or  the  mortgage  of  the  Read  Phos- 
phate Company,  and  this  issue  was  deter- 
mined in  favor  of  the  mortgages  held  by 
Weichselbaum.  There  are  four  material  as- 
signments of  error  in  the  bill  of  exceptions 
which  either  Include  or  control  all  the  les- 
ser complainants:  (1)  That  the  court  erred 
in  striking  the  allegations  of  the  sheriff's  an- 
swer as  to  the  matters  w^io\i  have  been  re- 
ferred to  above;    (^  that  tue  trial  Jndg^ 
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erred  in  holding  tbat  the  mortgage  of  the 
Read  Phosphate  Company  was  no  mortgage, 
for  want  of  sufficient  description;  (3)  that 
the  jndge  erred  in  holding  the  two  mortgages 
of  Weichselbaom  Company  were  good  and 
sufQcient  as  to  description ;  (4)  that  the  trial 
Jndge  erred  In  admitting  evidence  without 
any  traverse  to  the  answer  being  filed. 

We  think  there  can  be  no  question  that 
the  court  erred  in  striking  the  sherilTs  an- 
swer as  to  the  portions  complained  of.  The 
court  is  always  warranted  in  striking  (upon 
proper  objection  thereto)  bare  conclusions 
of  the  pleader,  but  the  portions  of  the  sher- 
ifTs  answer  which  were  stricken  in  this  case 
were  not  conclusions  of  the  sheriff,  but  state- 
ments of  facts  which  had  influenced  him  in 
not  paying  over  the  money  upon  demand. 
He  was  the  subject  of  a  harsh  remedy.  The 
rule  called  upon  him  to  show  cause  why  he 
had  not  applied  the  fund  in  his  hands  to  the 
satisfaction  of  certain  fi.  faa  which  had 
brought  the  fund  into  his  hands.  He  was  sub- 
ject to  penalties  drastic  and  severe,  unless  he 
offered  a  good  reason  for  his  nonpayment 
On  the  other  hand,  the  answer  of  the  sheriff, 
not  traversed.  Is  to  be  taken  as  true,  and  the 
right  of  every  party  at  interest  was  to  be 
affected  by  it  as  the  truth,  until  it  was  trav- 
ersed. Hutchlns  V.  Hullman,  34  6a.  347. 
And,  as  said  by  Judge  Bleckley  in  Davis  v. 
Reld,  57  Ga.  190,  if  it  be  not  true,  let  it  be 
traversed,  and  let  the  sheriff  have  an  oppor^ 
tnnity  of  supporting  it  by  proof,  if  he  can. 
Certainly  he  had  the  right  to  deny,  in  his 
answer,  the  specific  allegation  made  by 
Weichselba'um  &  Company  that  their  mort- 
gages were  of  the  "highest  dignity."  If  he 
did  not  deny  this,  what  defense  could  he 
offer,  or  what  reason  give  why  he  had  not 
paid  over  the  money?  And  it  seems  to  us 
equally  clear  tbat  as  a  servant  of  the  court, 
called  to  answer  for  an  alleged  dereliction 
of  duty,  he  would  have  the  perfect  right  to 
say  he  had  not  paid  the  fund,  because  of 
another  mortgage  fi.  fa.,  and  to  describe  it, 
and  at  least,  as  evidence  of  his  good  faith, 
to  say  that  the  holders  of  this  other  mort- 
gage fl.  fa.  ''claimed  their  mortgage  to  be  of 
the  highest  dignity  and  entitled  to  said 
fund."  It  has  been  expressly  held  that,  if 
there  are  defects  in  the  answer,  they  are  to 
be  pointed  out  by  special  demurrer,  so  as  to 
permit  of  amendment.  Davis  v.  Reid,  57 
Ga.  190.  Every  party  to  a  rule,  moreover, 
is  affected  by  the  sheriff's  answer,  because  of 
the  fact  that  it  is  to  be  taken  as  true  until 
traversed;  and  to  needlessly  or  improperly 
strike  the  answer  is  not  only  to  deprive  the 
sheriff  of  his  rights,  but  also,  perhaps,  to  de- 
prive some  party  to  the  cause  of  a  substan- 
tial benefit  accruing  to  him  by  <^>eration  of 
law. 

We  think  it  clear  that  the  second  assign- 
ment of  error  is  well  taken.  The  descrip- 
tion in  the  mortgage  of  the  Read  Phosphate 
Company  was  sufficient  to  point  out  the  prop- 
erty against  which  the  lien  was  created* 


In  the  third  assignment  of  error  It  is  in- 
sisted that  the  judge  erred  in  holding  that 
the  two  mortgages  of  Weichselbaum  Com- 
pany were  good  and  sufficient  as  to  descrip- 
tion. The  description  of  the  property  in  both 
mortgages  was  the  same,  to  wit:  ''All  my 
crops  com,  cotton,  etc.,  now  up  and  growing, 
on  about  240.  acres  of  land,  all  the  above 
property  is  in  Jackson  district,  county  and 
state  aforesaid."  We  think  the  objection  of 
the  plaintiff  in  error  was  well  taken.  The 
description  was  entirely  inadequate  as  to  the 
property,  though  the  uncertainty  of  descrip- 
tion could  be  relieved  in  any  contest  between 
mortgagee  and  mortgagor  by  parol  evidence; 
but,  as  will  appear  from  the  ruling  on  the 
fourth  assignment  of  error,  evidence  was  not 
admissible  unless  a  traverse  had  been  filed 
to  the  answer. 

Complaint  is  made  that  the  trial  Judge 
admitted  the  evidence  submitted  by  defend- 
ant in  error  without  any  traverse  or  pleading 
of  any  character.  It  appears  from  the  bill 
of  exceptions  that  movant  offered  the  record 
book  of  mortgages  for  the  purpose  of  show^ 
ing  that  Read  Phosphate  Company's  mort- 
gage was  recorded,  but  only  one  witness' 
name,  to  wit,  W.  J.  Joyner,  appeared  on  said 
record.  Attorney  for  respondents  (though 
agreeing  that  the  record  book  might  be  used 
instead  of  a  certified  copy,  if  the  evidence 
were  otherwise  admitted)  objected  to  the  in- 
troduction of  the  evidence  upon  the  ground 
that  no  traverse  of  the  sherifTs  answer,  nor 
any  written  pleading  of  any  character,  had 
been  filed  or  offered  to  be  filed  by  movant  at- 
tacking said  mortgage  for  matters  dehors 
the  record  as  made  up  by  the  rule  and  answer. 
The  court  overruled  the  objection  and  admit- 
ted the  evidence.  Movant  then  offered  Mark 
Smith  as  a  witness  to  show  that  the  name  of 
L.  B.  Ogbum,  commercial  notary  public,  was 
not  signed  to  the  paper  when  it  was  record- 
ed. Respondents  objected  to  this  evidence 
upon  the  same  grounds,  that  no  traverse  to 
the  SherifTs  answer  or  any  written  pleading 
or  paper  of  any  kind  had  been  filed  attack- 
ing said  mortgage  dehors  the  record.  The 
court  overruled  the  objection  and  allowed  the 
witness  to  testify.  Movants,  over  the  same 
objection  interposed  by  respondent,  also  of- 
fered R.  B.  Blackshear,  who  testified  that  his 
recollection  was  that  he  did  not  acknowledge 
his  signature  to  this  paper  before  Ogbum, 
but  did  to  a  mortgage  he  gave  Read  Phos- 
phate Company,  but  not  this  paper.  Movants 
having  closed,  respondents  introduced  L.  B. 
Ogbum,  who  testified  that  he  signed  the 
mortgage  as  commercial  notary  public,  that 
Blackshear  acknowledged  his  signature  be- 
fore him,  and  this  was  done  biefore  the  same 
was  recorded. 

We  are  bound  by  a  long  line  of  decisions 
to  hold  that  the  introduction  of  testimony,  in 
the  absence  of  a  traverse  to  the  answer  of 
the  sheriff  to  a  rule,  is  erroneous.  There  is 
no  issue  for  a  Jury,  or  for  a  court  sitting  as 
a  Jury,  to  which  the  evidence  can  be  address-. 
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ed.  The  sheriff's  answer,  verified  by  his 
oath,  is  to  be  taisen  as  true,  unless  traversed 
as  provided  by  the  Code  and  a  verdict  found 
by  the  Jury  against  the  truth  thereof.  Pound 
V.  Carr,  .40  Ga.  8^  In  the  Pound  Case  the 
Judge  refused  to  submit  the  matter  to  a 
Jury  and  examined  witnesses.  In  this  case 
it  does  not  affirmatively  appear  that  the 
parties  consented  that  the  Judge  should  hear 
the  issues  of  fact  (should  the  answer  be  trav- 
ersed) instead  of  a  Jury.  We  do  not  know 
whether  it  was  the  agreement  for  the  Judge 
to  take  the  place  of  the  Jury  or  not  If  there 
was  no  such  consent,  the  Judge  could  not 
have  heard  evidence  touching  the  answer  at 
all,  but,  even  if  the  consent  extended  to  the 
Judge's  dietermining  the  Issues  of  fact  instead 
of  a  Jury,  still  no  evidence  was  admissible 
until  the  answer  was  traversed.  Except  for 
the  difference  that  in  the  Pound  Case  the 
Judge  refused  a  Jury,  and  in  this  case  acted 
without  one,  there  is  no  difference  between 
the  present  case  and  that  case.  See,  also. 
Civ.  Code  1895,  §  4775 ;  Haynes  v.  Perry,  76 
6a.  33;  Cason  v.  Mulling,  50  Oa.  599;  Light- 
foot  V.  Freeman,  54  6a.  216 ;  Heard  v.  Calla- 
way, 51  6a.  817;  Davis  v.  Strickland,  62 
6a.  174;  Wilkin  v.  American  Freehold  Co., 
106  6a.  182,  32  a  B.  135;  LIndsey  v.  Cock, 
40  6a.  7.  In  the  case  of  Llghtfoot  v.  Free- 
man, supra,  the  sheriff,  as  In  this  case,  was 
unable  to  determine  what  he  should  do  in 
the  premises,  and  therefore  returned  the  pa- 
pers by  his  answer,  to  be  adjudicated  by  the 
court.  In  that  case  "he  was  desirous  of  per- 
forming his  whole  duty  in  the  matter  and  act- 
ed in  the  utmost  good  faith  and  would  have 
sold  the  land,  but  for  the  reason  that  he  was 
wholly  unable  to  determine  what  was  his 
duty,"  and  in  this  case  the  sheriff  appears 
to  have  acted  in  the  ^utmost  good  faith,  and 
only  asked  the  direction  of  the  court  as  to 
which  of  the  contending  mortgage  fl.  fas.  he 
should  pay  the  money.  He  waa  acting  at  his 
peril  in  paying  it  to  either  without  this  direc- 
tion, and,  having  answered,  it  was  error  to 
strike  out  good  grounds  of  defense  from  the 
answer,  and  error  to  admit  evidence  without 
a  traverse. 
Judgment  reversed. 


(1  Ga.  App.  426) 

HARRIS  V.  HILL  &  BRID6ES.     (No.  189.) 

(Court  of  Appeals  of  Ceorgia.    March  11,  1907.) 

Exemptions  —  Schedule  —  Descbiption  of 

Property. 

In  order  to  be  superior  to  the  title  of  a 
bona  fide  purchaser  without  actual  notice,  a 
statutory  or  short  homestead  under  Civ.  Code 
1S95,  §  2806,  must  contain  a  description  of 
the  property  sought  to  be  exempted  sufficiently 
definite  to  Impart  constructive  notice. 

(Syllabus  by  the  Court) 

Brror  from  City  CJourt  of  Sylvester;  Park, 
Judge. 

Action  by  one  Harris  against  Hill  & 
Bridges.  Judgment  for  defendants,  and  plaliv 
,  tiff  brings  error.    Affirmed. 


Passmore  &  Tison,  for  plaintiff  In  error. 
J.  H.  Tipton,  for  defendants  in  error. 

POWELL,  J.  Though  many  questions  ap- 
pear in  the  record,  one  Is  controlling.  The 
plaintiff  brought  suit  against  the  defendants 
for  the  recovery  of  a  described  cow  and  calf, 
claiming  the  same  by  virtue  of  what  is  known 
as  a  "statutory"  or  ''short"  homestead.  In 
the  schedule  offered  In  support  of  the  plaln- 
tiff*s  title  there  is  listed  "one  cow  and  calT'; 
no  other  description  being  given.  In  settle- 
ment of  a  pending  litigation  the  plaintiff  had 
sold  the  cow  and  calf  in  dispute  to  another 
person,  who,  in  turn,  sold  it  to  the  defendants. 
The  defendants  bought  without  any  notice 
whatever  of  the  exempt  character  of  the  prop- 
erty, unless  the  record  of  the  schedule  con- 
taining the  description  above  mentioned  be 
regarded  as  sufficient  for  the  giving  of  con- 
structive notice.  The  court  awarded  the 
property  to  the  defendants,  and  the  plaintiff 
excepts. 

The  proceedings  necessary  to  the  setting 
apart  of  the  statutory  or  short  homestead, 
under  Civ.  Code  1895,  |  2S66,  are  very  simple 
and  summary,  and  yet  for  the  protection  of 
those  who  may  have  occasion  to  deal  with  the 
exempt  property  certain  statutory  require- 
ments have  been  made.  The  debtor  must 
prepare  a  schedule  of  the  property  he  de- 
sires to  be  exempted,  and  must  cause  the 
same  to  be  recorded.  This  schedule  and 
record  are  necessary  to  put  the  public  on 
notice,  not  only  that  an  exemption  has  been 
claimed,  but  also  of  the  Identity  of  the  prop- 
erty which  is  thus  to  be  withdrawn  from  the 
category  of  the  debtor's  ordinary  belongings. 
The  description  appearing  in  the  schedule, 
"one  cow  and  calf,"  while  not  entirely  void, 
and  while  capable  of  being  amplified  and 
made  certain  by  amendment,  is  too  vague 
and  indefinite  to  be  regarded  as  constructive 
notice  of  the  exempt  character  of  pn^ 
erty  answering  to  that  general  description, 
wliich  has  been  bought  by  an  innocent  pur- 
chaser who  had  no  other  notice.  That  bona 
fide  purchasers,  without  actual  or  construc- 
tive notice,  are  protected  against  the  title  of 
the  beneficiaries  of  a  homestead.  See  Weaver 
V.  Saffold,  101  6a.  150,  28  S.  E.  118;  Willing- 
ham  V.  Slade,  112  6a.  418,  37  8.  B.  787  (2); 
Walden  v.  Brantley  Co.,  116  6a.  298>  42  & 
O.  603. 

Judgment  affirmed. 


(1  Oa.  App.  413) 
HARRBLL  v.  MAYOR  &  COUNCIL  OP 
MACON.  (No.  69.) 

(Court  of  Appeals  of  (^eorgia.    March  11,  1907.) 

1.  Municipal    Corporations  —   Dcfbctivb 
Streets— AssuifPTiON  ov  Risk. 

There  is  no  rule  of  law  in  this  state  that 
where  a  defect  or  dangerous  excavation  exists 
in  a  highway,  and  is  known  to  one  who  elects 
to  use  such  highway,  such  election,  even  if 
justified  by  the  dictates  of  ordinary  pmdencsi 
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lanst  as  a  ma::ter  of  law  entail  the  consequences 
of  a  want  of  ordinary  care  and  prudence. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig, 
Yol.  36,  Municipal  Corporations,  §§  1679,  175^ 
1757.] 

2.  SaKB— COIVTBIBUTOBT  NSOXJOBNCK. 

Where  a  ditch  or  ffully  has  been  left  open 
for  several  months  on  the  side  of  a  public  alley 
in  a  city,  the  alley  being  used  generally  as  a 
thoroughfare  and  being  a  part  of  the  street, 
it  is  not  such  contributory  negligence  per  se,  on 
the  part  of  a  person  living  near  the  alley,  having 
knowledge  of  such  ditch  or  gully,  to  walk  on 
the  alley  to  her  home  at  night,  as  she  had  done 
on  previous  occasions,  instead  of  taking  another 
way  to  her  home,  as  will  justify  a  judgment  of 
nonsuit. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §§  1679,  1754- 
1757.] 

3.  Saice. 

It  is  for  the  jury  to  determine,  from  all  the 
facts  and  circumstances,  whether  tne  location  of 
the  ditch,  and  the  hazard  to  result  from  an 
attempt  to  walk  on  the  alley  at  night,  was  so 
great  that  the  plaintiff,  with  knowledge  of  the 
defect,  could  not^  as  a  reasonably  prudent  per- 
son, in  the  exercise  of  ordinary  care,  have  elect- 
ed to  use  said  highway  instead  of  taking  an- 
other route  to  her  home. 

[Ed.  Note. — ^Por  cases.in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  |§  1679,  175£- 
1757J 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Hodges, 
Judge. 

Action  by  one  Harrell  against  the  mayor 
and  council  of  Macon.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

M.  R.  Freeman,  A.  L.  Miller,  and  J.  C.  Mor- 
cock,  for  plaintiff  In  error.  MInter  Wlmberly, 
for  defendant  in  error. 

HILL,  C.  J.  The  plaintiff  In  error  sued  to  ' 
recover  the  amount  of  the  damage  alleged  to 
have  been  sustained  from  personal  injuries 
suffered  by  her  as  the  result  of  a  fall  into 
a  ditch  In  a  street  of  the  city  of  Macon.  At 
the  close  of  the  testimony  Introduced  in  be- 
half of  the  plaintiff  a  motion  for  nonsuit 
was  made  and  sustained,  and  a  Judgment  en- 
tered dismissing  the  case.  This  Judgment  is 
before  us  for  review.  A  motion  to  nonsuit 
presents  for  decision  the  single  question 
whether  or  not  the  evidence  introduced  in 
behalf  of  the  plaintiff,  assuming  it  to  be 
true,  proves  his  case  as  laid  (Reeves  v.  Jack- 
son, 113  Ga.  182,  38  S.  E.  314;  Kelly  v. 
Strouse,  116  Ga.  873  (4  b,  c),  43  S.  B.  280,  or, 
In  somewhat  different  phraseology,  whether 
under  the  facts  as  alleged  and  proved  by  the 
plaintiff,  and  all  reasonable  inferences  fairly 
deducible  therefrom,  the  Jury,  under  the  law, 
can  find  a  verdict  in  his  favor.  This  makes 
It  necessary  to  consider  the  case  as  made  by 
the  facts  proved  by  the  plaintiff  and  ap- 
propriate to  the  allegations  of  the  petition. 

The  plaintiff,  a  woman  62  years  of  age,  was 
hurt  by  falling  into  a  ditch  or  gully  on  the 
side  of  a  public  alley  which  was  used  gener- 
ally as  a  thoroughfare,  in  the  city  of  Macon. 
She  lived  on  Elm  street,  and,  some  months 
prior  to  the   accident,   the  city  authorities 


had  worked  the  street  in  front  of  her  resi- 
dence, leaving  next  to  her  fence  a  narrow 
sidewalk,  and  making  a  new  sidewalk  be- 
tween this  old  narrow  sidewalk  and  the 
street  A  row  of  bride  steps  ran  from  the  old 
sidewalk  in  front  of  the  plaintiff's  house 
down  to  the  level  of  the  new  sidewalk.  These 
brick  steps  were  not  In  good  repair.  From 
the  surface  of  the  street  to  the  new  side- 
walk was  21  Inches  and  the  step  up  from  the 
new  sidewalk  to  the  brick  steps  was  12  to 
14  Inches.  There  were  two  ways  from  the 
plaintiff's  house  to  the  street — across  the  old 
sidewalk  down  to  the  new  sidewalk,  stepping 
down  the  brlds.  steps  and  then  to  the  street, 
or  down  the  old  sidewalk  to  the  alley,  and 
then  down  the  alley  In  a  gentle  slope  to  the 
street  On  account  of  the  condition  of  the 
brick  steps,  the  latter  way  was  most  gener- 
ally used.  On  both  sides  of  the  alley  were 
ditches  and  gullies.  On  one  side  the  ditch 
or  gully  was  about  12  inches  deep,  and  on 
the  other  side  the  ditch  or  gully  was  two 
feet  deep,  two  feet  wide,  and  extended  for 
some  distance.  This  was  the  ditch  Into  which 
plaintiff  fell.  There  was  an  electric  light 
near  the  corner  of  the  street  and  alley,  and. 
when  burning,  these  ditches  or  gullies  were 
plainly  visible.  Plaintiff  knew  the  situation 
of  the  ditch  or  gully  into  which  she  fell. 
It  had  been  in  the  same  condition  for  four 
or  fiVe  months,  and  she  went  up  and  down 
the  alley  several  times  a  day.  The  night 
of  the  accident  the  plaintiff  left  her  resi- 
dence, went  down  the  old  sidewalk  next  to 
her  fence,  to  the  alley,  and  then  on  to  the 
street,  as  she  usually  did,  on  account  of  the 
condition  of  the  brick  steps  across  the  new 
sidewalk.  The  electric  light  was  burning 
brightly.  In  returning  from  church,  about 
9  o'clock,  the  light  was  still  burning,  and, 
when  she  reached  the  alley.  Just '  as  she 
turned  up  the  same,  the  light  went  out,  leav- 
ing her  in  total  darkness.  She  waited  a 
minute  for  the  light  to  return,  but,  it  not 
doing  so,  she  took  four  or  five  steps  care- 
fully up  the  alley,  and,  knowing  she  was  in 
the  neighborhood  of  the  gully,  stopped  and 
stooped  down  to  feel  for  It  As  she  stooped 
down,  the  ground  caved  under  her  feet,  and 
she  feil  into  the  gully.  The  foregoing  facts 
were  in  accord  with  the  allegations  of  the 
petition;  and  the  question  for  decision  Is: 
Did  the  court  err  In  granting  a  nonsuit? 

It  Is  the  duty  of  the  dty  to  keep  its  streets 
aud  sidewalks  in  a  safe  condltl(m  for  travel 
In  the  ordinary  modes,  by  night  as  well  as 
by  day,  and.  If  it  fails  to  do  so,  it  is  liable 
for  damages  for  Injuries  sustained  in  conse- 
quence of  such  failure.  Mayor  of  Atlanta 
V.  Perdue,  53  Ga.  607;  CJlty  of  Columbus  v. 
Anglin,  120  Ga.  785,  48  S.  E.  318.  The  whole 
of  the  street  used  by  the  public  must  be  kept 
In  a  reasonably  safe  condition.  City  of  At- 
lanta V.  Mllam,  95  Ga.  135,  22  S.  E.  43;  Jones 
Neg.  Mun.  CJorp.  §  77.  "The  municipality 
should  not  allow  obstructions  or  excavations 
to  adjoin  the  traveled  way  which  will  render 
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Its  nse  unsafe  and  dangerous.  Tbe  public  is 
entitled  to  the  use  of  the  whole  street  from 
side  to  side  and  from  end  to  end."  Jones,  Neg. 
Mun.  CJorp.  §  78;  Tied.  Mua  Corp.  |  300. 
"Cities  are  liable  for  negligently  permitting 
unguarded  excavations  near  the  line  of  the 
road  or  street"  Ell.  Roads  &  Str.  §  613. 
These  principles  are  cited  with  approval  by 
our  Supreme  Court  in  City  Council  of  Au- 
gusta V.  Tharpe,  118  Ga.  155,  156,  38  S.  B. 
389.  In  the  instant  case  the  evidence  shows 
that  the  plaintiff  was  hurt  by  falling  into  a 
gully  or  ditch  in  a  public  alley*  between  the 
sidewalk  and  the  street,  and  therefore  being 
a  portion  of  the  street,  and  commonly  used 
as  a  thoroughfara  Whether  the  gully  or 
ditch,  in  the  place  where  it  was,  and  of  the 
width  and  depth  that  It  was,  was  such  an 
excavation  as  to  render  the  thoroughfare 
unsafe  for  travel  by  day  or  night,  presented 
questions  of  fact  for  the  exclusive  determina- 
tion of  the  Jury,  under  proper  instructions 
from  the  court  15  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  440,  and  notes.  Whether  the  city 
had  actual  notice  of  the  alleged  unsafe  con- 
dition of  the  street,  or  whether  such  alleged 
unsafe  condition  had  existed  for  such  a  length 
of  time  that,  by  reasonable  diligence  in  the 
performance  of  its  duty,  it  ought  to  have 
known  of  such  condition,  were  questions  of 
fact  Mayor  of  Atlanta  v.  Perdue,  53  Ga. 
607,  City  Council  of  Augusta  v.  Tharpe,  113 
Ga.  155  (2),  38  S.  E.  389. 

The  gully  in  question  having  existed  for 
three  or  four  months,  we  think  the  jury 
might  well  have  concluded  that  the  city  did 
have  legal  notice  of  its  existence.  We  do  not 
imagine,  however,  that  our  learned  Brother 
based  his  Judgment  of  nonsuit  on  the  Insuffl-' 
ciency  of  the  proof  in  these  particulars.  We 
infer  from  the  argument  and  brief  submitted 
in  belialf  of  the  city  that  the  court  adopted 
the  theory  that  knowledge  of  the  defect  in 
the  highway  by  the  plaintiff  precluded  a  re- 
covery for  an  injury  caused  by  such  defect; 
in  other  words,  that,  as  the  plaintiff  well 
knew  tbe  condition  of  the  alley  and  the  loca- 
tion of  the  ditch  thereon,  when  she  made 
use  of  the  alley  she  assumed  the  risk  incid- 
ent to  such  use,  or  that  she  was  not  in  the 
exercise  of  ordinary  care  to  avoid  the  re- 
sult of  the  negligence  of  the  city  in  using 
the  alley  at  night  and  after  the  light  had 
gone  out  That  the  mere  knowledge  of  a 
dangerous  defect  in  a  sidewalk  is  sufficient 
to  preclude  recovery,  regardless  of  circum- 
stances, is  not  the  law.  But  a  person  having 
knowledge  of  a  defect  or  dangerous  condition 
of  a  street  is  bound  to  use  care,  according 
to  the  circumstances,  to  avoid  injury.  On 
this  point  we  might  well  content  ourselves 
with  the  authority  of  tbe  Supreme  Court  in 
Samples  v.  Atlanta,  95  Ga.  119,  22  S.  E.  136, 
where  Mr.  Justice  Lumpkin,  in  giving  the 
rule  laid  down  by  text-writers  and  many 
decisions,  deduces  therefrom  the  following 
as  the  correct  doctrine:  'The  law  is  plain 
and  clear,  and  in  a  nutshell  is  as  follows: 


If  the  danger  arising  from  a  defect  hi  « 
bridge,  or  other  portion  of  the  highway  with- 
in the  limits  of  a  city,  is  obviously  of  such 
character  that  no  person,  in  the  exercise  of 
ordhiary  prudence,  would  attempt  to  pass 
over  the  same,  or.  In  other  words;  if  such 
an  attempt  would,  of  itself,  plainly  and  un- 
equivocally amount  to  a  want  of  ordinary 
care  and  diligence,  the  court  may  so  instruct 
the  Jury  as  matter  of  law.  But  in  other 
cases  the  mere  knowledge  of  the  existing  de- 
fect will  not  prevent  a  recovery  on  the  part 
of  one  who  Is  injured  because  of  the  defect 
if  the  use  of  the  bridge  or  highway  in  which 
the  defect  exists  Is  consistent  with  ordinary 
care,  and  it  further  appears  tliat  the  plain- 
tiff did  in  fact  exercise  such  care.  All  cases 
of  this  kind  should  be  submitted  to  the  Jury, 
who,  in  determining  what  would  be  ordin- 
ary care  in  the  particular  instance,  should 
take  into  consideration  and  carefully  weigh 
all  the  facts  and  circiunstances." 

Between  the  two  extremes  of  plain,  ob- 
vious danger,  and  slight  or  trivial  danger, 
incident  to  the  use  of  many  public  highways, 
there  may  be  every  conceivable  degree  and 
khid  of  danger,  and  In  those  cases  lying  be- 
tween the  two  extremes  the  question  of  con- 
tributory negligence  in  the  use  of  the  street 
with  knowledge  of  the  danger  is  one  for  the 
determination  of  the  Jury.  Osborne  v.  Lon- 
don &  Northwestern  Ry.  Co.,  L.  R.  21  Q.  B. 
Div.  220,  was  a  case  where  the  facts  were 
similar  to  those  in  the  one  now  under  con- 
sideration. The  plaintiff  was  injured  by 
falling  on  the  steps  leading  to  the  defend- 
ant's railway  station.  He  knew  that  the 
steps  were  dangerous,  but  went  down  care- 
fully, holding  the  handrail;  and  it  was  held 
that  these  facts  did  not  show  such  contribu- 
tory negligence  as  to  make  the  maxim  "volen- 
ti non  fit  injuria*'  applicable,  and  therefore 
he  was  entitled  to  recover.  The  plaintiff  in 
this  case  knew  of  the  existence  of  the  ditch, 
and,  when  the  electric  light  went  out,  she 
carefully  went  four  or  five  steps  up  the  al- 
ley, and,  knowing  the  proximity  of  the  gully, 
she  went  down  on  her  hands  for  the  purxKwe 
of  feeling  her  way  so  as  to  avoid  it  Can 
the  court  say  as  matter  of  law  that  in  doing 
so  she  was  not  in  the  exercise  of  ordinary 
care  to  avoid  the  danger?  Or  can  the  court 
say  as  matter  of  law  that  ordinary  care 
would  have  compelled  her,  when  the  light 
went  out,  to  retrace  her  steps  and  take  an- 
other way  to  her  home?  She  testified  that 
this  other  way  was  more  dangerous  and  In- 
convenient than  the  way  by  the  alloy,  and, 
for  this  reason,  pedestrians  used  the  way 
she  took.  Can  it  be  doubted  that  these  ques- 
tions were  for  the  determination  of  the 
Jury?  Negligence  is  peculiarly  and  specially 
a  question  for  the  Jury.  In  the  case  of  City 
of  Columbus  V.  Ogletree,  96  Ga.  178,  22  S. 
E.  709,  the  Supreme  Court  uses  the  follow- 
ing emphatic  language:  ''If  anything  is  set- 
tled in  the  law  of  this  state^  it  is  that»  as  a 
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general  rule,  what  will  or  will  not  constitute 
negligence  is  a  question  peculiarly  for  de- 
termination by  the  Jury." 

The  case  of  Mosheuvel  t.  District  of  Ck)l- 
umbia,  191  U.  S.  247,  24  Sup.  Ct  57,  48 
L.  Ed.  170,  is  closely  analogous  to  the  pres- 
ent one.  The  plaintiff,  a  woman,  was  hurt 
by  stumbling  over  a  water  box  in  the  side- 
walk. It  was  about  four  inches  square,  pro- 
jecting irregularly  above  the  level  of  the 
sidewalk,  and  was  without  covering  of  any 
kind.  It  was  visible  from  the  door  of  the 
plalntitf^s  home,  and  had  existed,  with  her 
knowledge,  in  the  same  condition  for  some 
months  before  the  accident.  She  had  on  a 
previous  occasion  stumbled  over  it;  and, 
because  she  knew  it,  she  took  a  long  stride 
to  get  over  it  She  usually  went  around  it. 
She  testified  that  on  the  day  she  got  hurt 
she  bad  the  box  in  view  from  the  time  she 
left  her  door,  had  it  in  mind  all  the  time, 
and  remembered  its  dangerous  character,  but 
that  on  this  occasiod  she  attempted  to  step 
over  it,  instead  of  going  to  one  side,  did  not 
take  a  sufficiently  long  step,  and  put  her 
foot  into  the  hole  and  was  thrown  and  hurt 
The  Supreme  Court  held  that  under  these 
facts  the  court  erred  in  directing  a  verdict 
for  the  defendant;  because,  under  the  un- 
disputed proof,  it  was  a  question  for  the 
Jury,  and  not  for  the  court,  to  determine 
whether  In  attempting  to  step  over' the  box, 
instead  of  going  around  it,  she  was  guilty  of 
such  contributory  negligence  as  would  pre- 
vent her  from  recovering.  In  that  case  the 
court  discusses  at  length  the  question  of 
contributory  negligence  in  the  use  of  streets 
with  knowledge  of  the  existence  of  dangerous 
defects  therein,  and  declares  that  "there  is 
no  rule  of  law  that  where  a  defect  exists  in 
a  highway,  and  is  known  to  one  who  elects 
to  use  such  highway,  such  election,  even  if 
Justified  by  the  dictates  of  ordinary  prudence, 
must  as  a  matter  of  \&y  entail  the  conse- 
quences of  a  want  of  ordinary  care  and 
prudence."  Whether  the  use  of  the  highway 
was  negligence  must  in  each  case  be  evolved 
from  the  facts  and  clrciunstances  of  the 
particular  case,  taking  into  consideration  the 
extent  and  character  of  the  defect,  and  the 
degree  of  care  exercised  by  the  plaintiff  in 
the  use  of  the  street  with  knowledge  of  the 
dangerous  defect  To  hold  that  the  use  of 
a  street  with  knowledge  of  a  dangerous  de- 
fect would  as  a  matter  of  law  amount  to  an 
assumption  of  the  risk  in  the  event  of  in- 
Jury,  although,  in  choosing  to  make  use*  of 
the  street,  and  in  the  manner  of  the  use,  the 
greatest  degree  of  Judgment  and  care  was 
exercised,  '^would  be  to  relieve  municipalities 
of  all  duty  and  consequent  responsibility 
concerning  defects  in  highways,  provided  on- 
ly they  choose  to  give  notice  of  the  existence 
at  such  defects."    191  U.  S.  247,  24  Sup.  Ct 


57,  48  L.  Ed.  170.  Of  course,  under  the  law 
in  this  state,  the  plaintiff  could  recover,  even 
if  guilty  of  contributory  negligence,  if  the 
united  acts  of  n^Iigence  on  her  part  and 
on  the  part  of  the  defendant  caused  the  in- 
Jury  (the  damage  to  be  reduced  according  to 
the  degree  of  negligence  attributed  to  her), 
provided,  by  ordinary  care,  she  could  not 
have  avoided  the  consequences  to  herself 
caused  by  defendant's  negligence. 

The  able  attorney  for  the  city  of  Macon 
insists  that  the  plaintiff  failed  to  show  any 
negligence  on  the  part  of  the  city,  but  that, 
assuming  that  such  negllg^ice  was  shown, 
it  was  also  shown  that  the  plaintiff,  by  the 
exercise  of  ordinary  care,  could  have  avoided 
the  consequences  to  herself  caused  by  such 
negligence,  and  therefore  she  is  not  entitled 
to  recover.  He  asserts  that  "she  voluntarily 
left  an  open  street  fmd  went  up  an  alley 
which  she  knew  had  an  open  drain  or  ditch 
on  the  side,  where  she  would  have  to  use 
extreme  care,  or  she  would  fall  into  it; 
that  in  the  dark,  Just  as  the  light  went  out; 
her  own  common  sense  ought  to  have  taught 
her  that  it  was  safer  to  step  14  inches  up  on 
safe  bridE  steps  in  front  of  her  house  than 
to  take  the  risk  and  negligently  go  up  the 
alley  in  the  dark,  into  what  was  a  dangerous 
place."  In  reply  it  was  doubtless  urged 
that  in  the  dark  to  go  the  way  where  she 
would  have  been  compelled  to  step  up  21 
Inches  from  the  street  to  the  sidewalk,  and 
then  up  brick  steps  out  of  repair,  12  or  14 
Inches,  was  more  dangerous  than  to  go  up 
the  alley  with  caution  and  care  to  avoid  fall- 
ing into  the  ditch.  These  contentions  pre- 
sented clear-cut  issues  for  the  Jury.  The  law_ 
could  not  make  a  selection.  "Whether  it  is 
obligatory  upon  the  plaintiff  to  pass  over  the 
walk  known  by  her  to  be  unsafe,  or  to  pass 
around  it  upon  the  street  or  to  take  the 
walk  on  the  opposite  side  of  the  street  was 
a  question  which  it  was  not  the  province 
of  the  court  to  determine  as  a  matter  of  law. 
It  is  a  question  of  fact  for  the  Jury,  whether 
in  passing  over  a  walk  known  to  be  danger- 
ous, instead  of  taking  some  other  route,  the 
plaintiff  is,  or  is  not  in  the  exercise  of  or* 
dinary  care."  City  of  Sandwich  v.  Dolan, 
133  111.  177,  24  N.  B.  526,  23  Am.  St  Rep. 
598;  191  U.  S.  263,  24  Sup.  Ot  57,  48  L.  Ed. 
170.  The  use  of  a  sidewalk  with  knowledge 
of  its  dangerous  condition  may  be  evidence 
of  negligence,  but  it  is  not  negligence  as  a 
matter  of  law.* 

It  is  not  our  purpose  in  this  review  of  the 
case  to  express  any  opinion  on  the  merits. 
All  we  decide  is  that  the  plaintiff  had  suffi- 
ciently proved  her  case  to  entitle  her  to  have 
it  submitted  to  the  decision  of  the  Jury. 

She  was  deprived  of  this  right  by  the  Judg- 
ment of  nonsuit;  and,  for  this  reason,  the 
Judgment  is  reversed. 
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CHAPMAN  T.  TALIAFERRO.     (No.  Oft.) 
(Court  of  Appeals  of  Georgia.    Feb.  16,  1907.) 

1.  JuDQKENT  —  Revival  —  SciBB    Facias   to 
Revive. 

A  judgment  obtained  by  revival  of  a  dor- 
mant judgment  by  scire  facias  in  the  name  of  a 
plaintiff  as  transferee,  instead  of  in  the  name 
of  the  original  plaintiff,  suing  for  the  use  of  the 
transferee,  as  required  by  Civ.  0>de  1895,  | 
5384,  cannot  be  treated  as  a  void  judgment,  un- 
less it  appears  that  the  court  rendering  such 
judgment  did  not  have  jurisdiction. 

2.  Same— CoLLATEBAL  Attack  —  Ibbboiti^bi-' 
ties. 

There  can  be  no  judicial  inspection  behind 
a  judgment  to  discover  defects  that  could  have 
been  cured  bv  amendment.  Such  irregularities 
(if  not  cured  by  judgment)  can  only  be  taken  ad- 
vantage of  by  a  proper  proceeding  to  set  aside 
the  judgment. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  30,  Judgment,  §  941.] 

8.  Same. 

In  an  issue  formed  on  a  motion  to  distrib- 
ute money  between  judgments  one  plaintiff  in  fi. 
fa.  cannot  attack  the  judgment  of  another 
plaintiff  in  fi.  fa.  on  the  ground  of  irregularities 
previous  to  the  judgment  The  defects,  to  be 
subject  to  objection,  must  be  such  as  are  not 
amendable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  f  941.] 

4.  Same. 

Consequently,  where  the  revived  dormant 
judgment,  dating  from  its  revival,  is  older  than 
another  judgment,  which  carries  with  it  no  spe- 
cial lien  on  the  fund,  all  the  questions  involved 
in  the  revival  by  scire  facias  are  res  adjudicata. 
The  court  cannot  inquire  or  consider  whether 
any  other  than  the  plaintiff  in  the  jud^ent  be- 
fore him  has  been  plaintiff  in  the  original  judg- 
ment revived  b^  scire  facias,  and  can  only 
award  the  fund  in  dispute  to  the  older  lien. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §§  1641,  1642.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  (Catoosa  Coun- 
ty; Fite,  Judge. 

One  Chapmau  brought  a  rule  against  the 
officer  who  had  made  a  sale  of  certain  prop- 
erty requiring  him  to  pay  over  the  money  on 
his  fi.  fa.,  and  one  Taliaferro  intervened  and 
was  made  a  party  to  the  rule,  and  asked  that 
the  money  be  applied  to  her  fi.  fa.  Taliafer- 
ro's prayer  was  refused  by  the  justice  of  the 
peace,  hut  granted  by  the  superior  court, 
and  Chapman  brings  error.    Affirmed. 

Payne  &  Payne,  for  plaintiff  in  error.  J. 
H.  Anderson,  for  defendant  in  error. 

RUSSELL,  J.  The  questiop  Involved  in 
this  case  is  the  priority  of  lien  between  two 
Judgments  against  S.  D.  Taliaferro,  the  hus- 
band of  the  defendant  in  error,  one  of  which 
is  held  by  the  plaintiff  in  error  as  guardian, 
and  the  other  by  Mrs.  M.  E.  Taliaferro,  the 
defendant  in  error,  as  transferee.  The  con- 
test between  the  contending  lienholders  start- 
ed in  a  justice's  court  A  horse  levied  upon 
as  the  property  of  the  defendant,  under  the 
Chapman  fi,  fa.,  was  claimed  by  the  wife 
of  defendant,  the  present  defendant  in  error. 
d.er  claim  was  not  sustained,  either  in  the 


justice's  court  op  In  the  superior  court  The 
horse  was  found  subject  to  Chapman's  judg- 
ment, and  was  finally  sold  under  the  levy  of 
his  fl.  fa.  Chapman  brought  a  rule  against 
the  officer  who  sold  the  horse,  requiring  him 
to  pay  the  money  over  on  his  fl.  fa.,  and  the 
defendant  in  error  intervened  and  was  made 
a  party  to  the  rule,  and  asked  that  the  mon- 
ey be  applied  to  an  execution  which  she  held 
as  transferee.  Her  prayer  was  refused  by 
the  Justice,  but  granted  by  the  Judge  of  the 
superior  court  Mrs.  Taliaferro,  the  defend- 
ant in  error,  as  transferree,  had  the  oldest 
execution,  but  it  was  attacked  by  Chapman ' 
as  void.  The  facts  as  to  this  fi.  fa.  are  con- 
ceded to  be  as  follows:  A  Judgment  was  ob- 
tained by  an  original  plaintiff,  not  disclosed 
by  the  record,  against  S.  T.  Taliaferro,  which 
had  been  transferred  in  writing  to  Mrs. 
Whatley,  the  mother-in-law  of  the  defendant 
This  Judgment  became  dormant  Mrs.  What- 
ley sought  to  revive  it,  the  scire  facias  be- 
ing in  her  own  name  as  transferee.  The 
Judgment  was  duly  revived,  and  the  revival 
was  placed  on  the  record  in  Gordon  county, 
where  it  was  first  obtained,  and  on  the  gen- 
eral execution  docket  in  Catoosa  county, 
where  S.  D.  Taliaferro  lived.  All  of  this 
had  been  done  before  the  debt  was  creat- 
ed, out  of  which  Chapman's  Judgment  grew. 
Chapman  attacked  this  Judgment  on  the 
ground  that  it  ought  to  have  been  in  the 
name  of  the  original  plaintiff,  for  the  use  of 
the  assignee,  as  provided  in  Civ.  Code  1895, 
§  5384.  The  Justice's  court  sustained  this 
contention  and  awarded  the  money  to  the 
younger  Judgment  Mrs.  Whatley  in  the 
meantime  had  transferred  it  to  her  daughter, 
the  wife  of  the  defendant  who  carried  the 
case  by  certiorari  to  the  superior  court  which 
court  sustained  the  certiorari  and  awarded 
the  money  to  Mrs.  Taliaferro;  and  to  this 
Judgment  plaintiff  in  error  excepts.  The 
question  in  the  case,  then,  is  whether  the  fi. 
fa.  and  the  Judgment  on  which  it  was  Issued 
were  void  by  reason  of  the  fact  that  tbe  dor- 
mant Judgment  was  revived,  not  in  the 
name  of  the  original  plaintiff,  for  the  use 
of  the  transferee,  as  is  required  by  section 
5384  of  the  Code,  or  whether  its  revival  and 
proceeding  in  the  name  of  the  transferee  is 
merely  such  an  irregularity  as  would  protect 
the  Judgment  from  collateral  attack. 

There  is  no  question  that  the  requirement 
of  section  5384  is  plain,  and  that  It  is  intend- 
ed, where  a  Judgment  has  been  assigned  and 
has 'become  dormant  that  the  scire  facias  to 
revive  it  shall  proceed  in  the  name,  not  of 
the  transferee,  as  in  this  case,  but  in  the 
name  of  the  original  plaintiff,  for  the  use  of 
the  transferee.  Section  5380  declares  that 
scire  facias  to  revive  a  dormant  Judgment 
is  not  an  original  action,  but  a  continuation 
of  the  suit  upon  which  the  Judgment  was  ob- 
tained, and  is  based  upon  a  record.  Where  a 
dormant  Judgment  has  been  revived,  it  is  a 
lien  on  the  defendant's  property  from  the 
date  of  revival  only.    Foster  y.  Reid*  57  Qa. 
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009;  Dunn  t.  Brogden,  68  Ga.  63.  The]:e 
can  be  no  question,  then,  that  in  the  case  the 
dormant  Judgment,  dating  from  its  reyiTal, 
March  6,  IdOl,  is  an  older  lien  than  the  Judg- 
ment in  favor  of  the  plaintiff  in  error,  which 
was  rendered  June  27,  1004;  and,  unless  the 
older  Judgment  is  void,  the  Judgment  of  the 
superior  court  in  awarding  the  funds  in  the 
hands  of  the  constable  to  the  defendant  in 
error  was  right  The  line  of  demarcation 
between  a  void  Judgment  and  a  Judgment 
voidable  is  not  always  plainly  apparent.  It 
has  perhaps  not  been  very  definitely  estab- 
lished In  this  state.  Stanford  v.  Bradford, 
45  Ga.  97.  "A  Judgment  that  is  void  may  be 
attacked  in  any  court,  and  by  anybody.  In 
all  other  cases  Judgments  cannot  be  impeach- 
ed collaterally,  but  must  be  set  aside  by  the 
court  rendering  them."  Civ.  Code  1895,  § 
5373.  "Creditors  or  bona  fide  purchasers 
may  attack  a  Judgment  for  any  defect  ap- 
pearing on  the  face  of  the  record  or  plead- 
ings, •  •  •  whenever  and  wherever  it 
Interferes  with  their  rights."  Civ.  Code, 
1895,  §  5371.  These  sections  must  be  con- 
strued together,  to  enable  us  to  know  when 
and  how  a  Judgment  can  be  attacked  as  be- 
ing void.  We  shall  not  attempt  to  summa- 
rize what  is  included  in  the  words  "void  for 
any  other  cause,"  following  'the  statement  of 
the  well-known  principle  that  the  Judgment 
of  a  court  having  no  Jurisdiction  of  the  per- 
son and  subject-matter  is  a  mere  nullity, 
as  laid  down  in  section  5369,  but  it  is  funda- 
mental that  the  Judgment  of  a  court  of  com- 
petent Jurisdiction  cannot  be  collaterally  at- 
tacked In  any  other  court  for  irregularity,  but 
shall  be  held  a  valid  Judgment  until  reversed  or 
set  aside.  Civ.  Code  1895,  §  5368.  The  ques- 
tion, then,  is:  Was  the  fi.  fa.  revived  by 
scire  facias  void,  because  the  transferee  pro- 
ceeded by  a  scire  facias  in  her  own  name,  in- 
stead of  in  the  name  of  the  original  plaintiff, 
for  her  use,  or  was  this  such  an  Irregularity 
as  is  protected  from  attack? 

One  of  the  tests  which  can  be  applied  to 
determine  whether  a  Judgment  is  void  is 
whether  it  can  be  set  aside  by  motion  in  ar- 
rest of  Judgment.  If  the  Judgment  can  be 
arrested  by  motion,  it  is  always  void.  But 
a  third  person,  not  a  party  to  the  record, 
cannot  move  to  set  aside  a  Judgment  not 
against  him.  This  right  appertains  only  to 
a  party  to  the  case.  Civ.  Code  1896,  f  5362; 
Merchants'  Bank  v.  Haiman,  80  Ga.  624,  5 
8.  E.  795.  Chapman,  then,  could  not  have 
made  a  motion  in  arrest  as  to  the  Judgment 
transferred  to  Mrs.  Taliaferro,  because  he 
was  no  party  to  it,  and  therefore  this  test 
cannot  be  applied  hi  this  case;  but,  if  he  had 
been  a  party,  the  motion  in  arrest  could  be 
sustained  only  for  defects  appearing  on  the 
face  of  the  pleadings,  which  could  not  be 
cured  by  amendment  nor  aided  by  verdict 
The  pleadings  must  be  so  defective  that  no 
legal  Judgment  can  be  rendered  thereon. 
Merritt  v.  Bagwell,  70  Ga.  578.  If,  then, 
Chapman  had  during  the  term  moved  to  ar- 
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rest  the  Judgment,  and  had  been  a  party 
thereto,  he  would  not  have  succeeded,  be- 
cause the  scire  facias  was  amendable  by  sub* 
stituting  the  name  of  the  original  plaintiff, 
suing  for  the  use  of  the  transferee.  Civ. 
Code  1895,  §f  5105^108.  It  is  conceded  that 
the  superior  court  of  Gordon  county  had  Jur 
risdiction,  and  hence  the  Judgment  was  not 
voided  on  that  account. 

The  rule  for  determining  whether  this  re- 
vived Judgment  is  or  is  not  void,  it  would 
seem,  should  be  analogous  to  the  decision  in 
Dunn  V.  Brogden,  68  Ga.  68,  which  says 
that  *'80  long  as  the  Judgment  of  revival  is 
unreversed,  the  same  having  been  rendered 
by  the  court  having  Jurisdiction,  the  fact 
that  the  original  Judgment  was  dormant, 
whether  true  or  false,  is  res  adjudicata,  and 
is  not  open  to  question  on  a  motion  to  dis- 
tribute money  arising  from  the  sale  of  de- 
fendant's property."  It  is  true  that  the  sub- 
ject of  attack  in  the  case  cited  was  whether 
the  Judgment  was  more  than  10  years  old 
(and  the  same  question  was  passed  on  in 
Wiley  V.  Kelsey,  9  Ga.  117,  Kelsey  v.  Wyley, 
10  Ga.  371,  and  Wiley  v.  Kelsey,  13  Ga.  223); 
whereas,  in  this  case  the  objection  made  is 
that  the  scire  facias  proceeded  contrary  to 
section  5384  of  the  Code,  and  Judgment  was 
revived  in  behalf  of  the  wrong  plaintiff.  But 
the  principle  is  the  same.  By  the  provisions 
of  section  3761  of  the  Code,  and  the  ruling 
in  Seibels  v.  Hodges,  65  Ga.  245,  it  is  abso- 
lutely necessary  that  a  dormant  Judgment 
shall  be  revived  in  three  years  from  its 
dormancy,  Just  as  much  so  as  it  is  required 
by  section  5384  that  the  plaintiff  in  scire 
facias  (where  the  Judgment  has  been  trans- 
ferred) shall  be  the  original  plaintiff  for  the 
use  of  the  transferee.  After  Judgment  the 
failure  to  comply  with  either  of  these  re- 
quirements in  a  given  case  does  not  render 
the  Judgment  void,  but  it  is  to  be  treated  as 
an  irregularity  which  can  be  reached  and  tak- 
en advantage  of  only  in  a  proceeding  brought 
for  that  express  purpose.  The  plaintiff  in 
error  relies  on  section  5371,  and  insists  that 
creditors  may  attack  a  Judgment  for  any  de- 
fect appearing  on  the  face  of  the  record  where 
it  interferes  with  their  right.  In  Stanford 
V.  Bradford,  45  Ga.  98,  Judge  McCay,  con- 
struing section  5371  (then  section  3596),  says: 
"Does  this  mean  that  a  creditor  or  bona  fide 
purchaser  may  attack  a  Judgment,  etc.,  for 
a  mere  irregularity?  That,  in  one  sense  of 
the  word,  is  a  defect,  it  is  true;  but  this  sec- 
tion is  to  be  taken  with  section  3536,  which 
provides  that  Judgments  shall  not  be  attack- 
ed collaterally  for. a  mere  irregularity.  It 
was  not  the  intent  of  the  codifiers  to  change 
the  old  law.  And  in  construing  the  Ode  this 
intention  ought  not  to  be  assumed.  The  rule 
on  this  subject  has  long  been  well  settled. 
For  want  of  Jurisdiction  a  Judgment  may  be 
attacked  collaterally^  This  may  also  be  done 
by  a  stranger  if  the  Judgment  be  so  defective 
as  that  it  is  null  and  void.  The  distinction 
between  a  mere  irregularity  and  a  defect 
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which  renders  the  Judgment  void  is  not  very 
definitely  established.  The  best  marked  dis- 
tinction we  take  to  be  this:  A  mere  irregu- 
larity is  amendable;  under  our  law,  is  cured 
by  a  judgment;  and  anything  which,  if  ob- 
jected to,  could  have  been  amended,  does  not 
render  the  Judgment  void.  McNamara  on 
Nullities  and  Irregularities,  6."  ''To  set 
aside  a  Judgment  rendered  by  a  court  having 
Jurisdiction  to  adjudicate  a  question,  a  di- 
rect proceeding  must  be  had."  Dunagan  v. 
Stadler,  101  Ga.  479,  29  S.  E.  44a  To  the 
same  effect  are  the  rulings  in  Dill  y.  Jones,  3 
Ga.  79;  Steers  v.  Morgan,  66  Ga.  552,  555; 
Moss  y.  Stokeley,  95  Ga.  675,  678,  22  S.  E. 
692;  Artope  y.  Macon  R.  Co.,  110  Ga.  846, 
348,  35  S.  E.  657.  From  the  above  it  appears 
that  the  decision  of  the  Justice's  court,  in 
awarding  the  fund  to  the  plaintiff  in  error, 
was  wrong;  and  the  Judgment  of  the  supe- 
rior court,  sustaining  the  certiorari,  was 
right 
Judgment  affirmed. 


(I  Ga,  App.  560) 

ANDREWS  y.   JOHN  CHURCH   CO.     (No. 
250.) 

(Court  of  Appeals  of  Georgia.    April  4,  1907.) 

1.  Wbit  ot  Ebbob—Diskissai/— Defects  in 
Pboceedinos  fob  Review. 

A  writ  of  error  will  not  be  dismissed  by 
this  court  for  mere  informality  or  lack  of  formal 
statements,  where  the  allegea  errors  sought  to 
be  corrected  can  be  clearly  gathered  from  the 
bill  of  exceptions  alone,  or  from  an  examination 
of  the  bill  of  exceptions  and  the  record  trans- 
mitted therewith. 

2.  ByiDENCE— Pabol    Bvidewcb— Contbadio- 
TioN  op  Wbitten  Oontbaot. 

A  demurrer  to  a  plea  of  a  defendant  in  an 
action  on  a  written  contract  promising  to  pay 
a  stated  sum  of  money,  which  plea  set  np  a 
parol  contract  n&ade  before  the  execution  of 
the  written  contract,  by  the  terms  of  which  pay- 
ments on  said  contract  were  to  be  made  in  spe- 
cifics, and  not  in  money,  was  properly  sustain- 
ed. 

[Ed.  Note.— For  cases  in  point,  see  CJent  Dig. 
vol.  20,  Evidence,  §§  2030,  2048.] 

8.  Assignments— Rights  and  Liabii.itibs  of 
Pabties— Sufficiency  of  Assignment. 
The  title  of  the  holder  of  a  conditional  con- 
tract of  sale,  transferred  or  indorsed  in  writing, 
cannot  be  inquired  into  unless  it  appears  tliat 
the  inquiry  would  in  some  way  protect  the  de- 
fendant or  let  in  a  meritorious  defense:  but  an 
entry  on  the  contract  in  these  words,  "For  val- 
ue received,  we  hereby  guarantee  the  payment  of 
the  within  conditional  purchase  contract,  and 
waive  presentation,  demand,  protest,  notice  of 
nonpayment,  and  notice  of  protest,"  is  not  a 
transfer  nor  an  indorsement.  These  words  con- 
veyed no  title  either  in  the  paper  or  the  prop- 
erty described  therein,  did  not  make  the  plain- 
tiff a  holder  of  the  instrument  in  question,  and 
gave  the  plaintiff  no  right  of  action  against  the 
maker. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments,  §§  78,  232.] 

4.  Same. 

Consequently  it  was  error  to  admit  such 
contract  in  evidence,  and  to  direct  a  verdict  for 
the  plaintiff. 


(Syllabus  by  the  Court.) 


Error  from  City  Court  of  Atlanta;  Reid, 
Judge. 

Action  by  the  John  Church  Company 
against  one  Andrews  on  a  contract  of  sale 
of  a  piano.  Judgment  for  plaintiff  and  de- 
fendant brings  error.    Reversed. 

T.  a  Battle,  for  plaintiff  in  error.  W.  A. 
Fuller,  for  defendant  In  error. 

RUSSELL,  J.  1.  The  defendant  In  error 
made  a  motion  to  dismiss  the  writ  of  error, 
upon  the  ground  that  the  assignment  of  error 
is  too  general  to  be  considered  by  the  court, 
and  upon  the  further  ground  that  the  bill 
of  exceptions  does  not  plainly  specify  the  de- 
cisions complained  of  and  the  errors  alleged. 
The  whole  question  on  a  motion  to  dismiss 
is  whether  the  errors  complained  of  are  so 
presented  as  to  be  clearly  understood  by  this 
court  in  determining  the  rights  of  the  par- 
ties. We  do  not  think  there  is  any  merit  in 
the  motion  to  dismis9.  It  Is  true  that  the 
bill  of  exceptions  does  not  set  forth  a  brief 
of  the  evidence  eo  nomine,  and,  f6r  that  rea- 
son, we  cannot  know  or  consider  as  evi- 
dence that  which  is  not  presented;  but  as 
to  all  the  rulings  of  the  court  which  are 
material  to  be  considered  the  bill  of  excep- 
tions is  both  clear  and  full,  and  the  plaintiff 
in  error,  after  a  very  minute  recital  of  her 
various  contentions  and  objections  as  defend- 
ant in  the  court  below,  with  a  distinct  state- 
ment of  the  ruling  of  the  court  as  to  each, 
"assigns  as  error  the  rulings  of  the  court 
heretofore  specifically  set  out,  refusing  to  al- 
low him  to  introduce  evidence  heretofore 
set  out,  and  upon  the  close  of  the  case  di- 
recting a  verdict  and  entering  up  Judgment, 
both  special  and  general."  The  bill  of  ex- 
ceptions is  really  unnecessarily  full.  It  pur- 
ports to  give  verbatim  the  greater  number 
of  the  questions  asked  by  defendant's  coun- 
sel, his  objections  and  contentions,  and  to 
quote  (as  certified  to  be  true)  the  exact  lan- 
guage used  by  the  Judge  in  his  various 
rulings.  (Certainly  we  are  not  able  to  say, 
having  an  exact  reproduction  or  photograph 
of  what  occurred  at  the  trial  before  us,  and 
these  different  matters  assigned  as  error,  that 
there  is  not  enough  in  the  record  to  enable 
us  to  determine  the  errors  complained  of. 
It  it  true  that  there  is  no  formal  statement 
that  exception  was  taken  to  the  rulings  of 
the  court  at  the  time  of  the  trial  or  of  the 
ruling.  But  this  is  purely  formal.  Under 
Civ.  Code  1895,  f  6509,  the  real  question 
which  determines  whether  a  bill  of  excep- 
tions is  or  is  not  able  to  resist  a  motion  to 
dismiss  is  whether  or  not  there  is  such  an 
assignment  of  error  as  will  enable  this  court 
to  know  what  are  the  specific  grounds  of 
complaint,  and  whether  there  Is  enough  in 
the  bill  of  exceptions  alone,  or  in  the  bill  of 
exceptions  and  the  record  taken  together,  to 
enable  this  court  to  pass  upon  the  questions 
at  issue.  There  is  no  difficulty  in  this  case 
in  determining  either  what  errors  are  com- 
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plained  of,  or  whether  the  oomplaints  are 
justified  by  law.  Especially  is  this  tme  aa 
to  the  error  In  admitting  In  evidence  the  in- 
strument upon  which  the  action  is  based, 
and  the  written  entry  thereon,  over  defend- 
ant's specific  objection  that  snch  entry  was 
neither  an  indorsement  nor  a  transfer,  and 
showed  no  title  in  the  plaintiff.  The  motion 
to  dismiss  is  therefore  overmled. 

2-4.  The  John  Church  Company  brought 
snit  against  Mrs.  Andrews  on  a  contract  of 
sale  of  a  piano,  which  was  as  follows: 
"This  contract  is  given  subject  to  the  ap- 
proval of  McArthur  &  Sons  Co.  No  agent 
Is  authorized  to  make  any  contract  or  verbal 
promise  differing  In  any  wise  from  that 
written  and  printed  herein,  or  to  collect  mon- 
ey thereon,  unless  he  presents  proper  author- 
ity from  McArthur  ft  Sons  Co.  $350.00. 
Atlanta,  Ga.,  Aug.  20,  1003.  Received  of  Mc- 
Arthur ft  Sons  Co.,  under  conditional  con- 
tract for  the  sale  thereof,  as  hereinafter 
stated,  one  Harvard  Piano,  Style  G,  Na 
13507,  on  which  I  have  this  day  paid  ten 
dollars,  and  In  addition  hereby  promise  to 
pay  McArthur  ft  Sons  Co.,  or  order,  the  sum 
of  three  hundred  and  forty  dollars,  with  in- 
terest from  maturity  at  6  per  cent,  per  an- 
num, in  instalments  of  eight  dollars  per 
month  «  «  *  payable  on  the  15th  day  of 
each  month,  until  the  above  named  sum, 
with  interest,  shall  have  been  paid  In  full; 
said  payments  to  be  forwarded  by  postal 
money  order,  draft  or  registered  letter,  at 
my  expense,  to  McArthur  ft  Sons  Co.,  waiv- 
ing all  valuation  and  appraisement  laws  of 
Ga.  This  contract  is  given  for  the  condi- 
tional purchase  of  Harvard  Style,  No.  13507, 
the  conditions  of  which  are  that  the  said 
piano  shall  remain  the  property  of  McArthur 
ft  Sons  Co.  or  its  assigns,  until  this  con- 
tract is  paid  in  full ;  and  at  any  time  after 
default  of  payment  of  any  of  the  instal- 
ments, or  in  said  case  piano  is  removed 
from  the  residence  I  now  occupy,  before  the 
payment  of  this  contract,  without  the  writ- 
ten consent  of  McArthur  ft  Sons  Co.,  the 
said  McArthur  ft  Sons  Co.  may  resume  pos- 
session of  and  remove  the  said  piano  with- 
out being  required  to  refund  anything  which 
may  have  been  paid  previously  on  It,  and 
the  said  payment  shall  be  retained  by  Mc- 
Arthur ft  Sons  Co.,  or  its.  assigns,  as  rent 
and  liquidated  damages.  By  mutual  agree- 
ment between  the  bargainor  and  the  bar- 
gainee, the  sale  of  said  instrument  in  case 
same  is  replevied  Is  hereby  waived.  Loss 
In  case  of  fire  or  other  accident  to  be  borne 
by  the  undersigned.  And  it  Is  agreed,  if 
this  conditional  contract  is  placed  in  the 
hands  of  an  attorney  at  law  for  collection, 
or  has  to  be  sued  on,  that  I  will  pay  ten 
per  cent  attorney's  fees  in  addition  to  the 
principal  and  interest,  which  fees  shall  be 
added  to  and  become  part  of  the  judgment 
And  it  is  further  agreed  that  upon  failure 
to  make  the  payments  as  they  become  due, 


as  stated  above,  the  total  amount  of  this 
conditional  contract  shall  become  due  and 
payable.    [Signed]  Mrs.  Sarah  B.  Andrews."* 

The  plaintiff  alleged  that  the  bill  of  sale 
had  been  transferred  to  it  for  value  received^ 
It  further  alleged  that  $111  had  been  paid* 
and  that  nine  installments  of  $8  each  were 
then  due,  and  it  elected,  under  the  terms  of 
the  contract  to  declare  the  full  amount  of  the 
balance  to  be  due— that  is,  $239 — ^besides  in- 
terest and  asked  a  general  and  special  judg- 
ment The  defendant  pleaded  that  the  con- 
tract was  not  the  property  of  the  John 
Church  Company,  and  that  it  cannot  legally 
sue  on  said  contract  She  further  pleaded 
that  she  had  paid  $123  and  made  all  pay- 
ments promptly,  under  the  terms  of  the  trade 
as  made  by  her  with  the  parties  from  whom 
she  purchased  the  piano ;  that  she  was  to  pay 
said  $350,  not  in  money,  but  in  board  of  em- 
ployte  of  McArthur  ft  Sons  Company;  that 
she  purchased  the  piano  upon  that  under- 
standing; and  that  said  terms  of  purchase 
were  ratified  by  McArthur  ft  Sons  Company, 
On  demurrer  the  court  struck  all  of  defend- 
ant's pleas  except  the  one  which  set  up  that 
the  contract  was  not  the  property  of  the  John 
Church  Company,  and,  after  the  introduction 
of  the  contract  and  the  so-called  transfer,  di- 
rected a  verdict  for  the  plaintiff.  The  ques- 
tion presented  for  our  determination  is  wheth- 
er the  court  erred  in  restricting  the  case  to 
this  one  issue,  and,  finally,  in  directing  a  ver- 
dict for  the  plaintiff. 

The  defendant's  answer  did  not  deny  the 
execution  of  the  instrument  which  was  the 
foundation  of  the  suit;  and,  as  the  court 
could  not  legally  allow  the  terms  of  the  writ-' 
ten  instrument  to  be  varied  by  the  introduc- 
tion of  parol  evidence  in  regard  to  the  pay- 
ment of  the  installments  by  board  Instead  of 
money,  the  plea  of  the  defendant,  which  set 
up  a  parol  contract  totally  at  variance  with 
that  sued  upon,  which  was  in  writing,  was 
properly  stricken.  It  appean  that  the  court 
thereafter  throughout  the  trial  dealt  with 
the  case  upon  the  assumption  that  the  writ* 
ten  contract  of  sale  had  been  transferred  and 
that  all  rights  thereunder  had  been  assigned 
to  the  bearer  by  McArthur  ft  Sons  Co.,  and 
that  for  that  reason,  the  John  Church  Com- 
pany had  the  right  In  its  own  name,  to  main- 
tain an  action  upon  it  If  the  trial  judge  had 
been  right  in  supposing  that  the  paper  was 
really  transferred,  his  subsequent  rulings  and 
his  final  disposition  of  the  case  would  have 
been  right ;  for  all  of  the  evidence  offered  by 
the  defendant  on  the  trial  and  rejected  by 
the  court  tended  to  question  the  title  of  the 
plaintiff,  the  holder  of  the  paper  upon  which 
suit  was  brought;  and,  while  a  defendant 
can  always  inquire  Into  the  title  of  a  holder 
of  a  contract  on  which  he  is  being  sued,  if  it 
be  to  his  interest  still  that  title  cannot  be  In* 
quired  into  unless  it'appeara  that  the  inquiry 
would  In  some  way  protect  the  defendant  oi 
let  in  a  meritorious  defense.  If  there  had 
been  a  transfer  of  the  instrument  in  ques- 
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tlon,  the  title  of  tbe  holder  conid  not  proper- 
ly have  been  inquired  Into;  for,  the  payee 
having  parted  with  all  its  title  and  Interest 
In  the  contract  by  a  written  indorsement  and 
physical  delivery  of  the  paper,  a  transfer  or 
an  Indorsem^t  would  have  carried  with  it 
the  Idea  of  negotiation,  and  the  negotiated 
instrument,  when  payment  therefor  has  been 
made  to  the  holder,  becomes  functus  officii. 
The  original  payee,  having  received  value  for 
his  indorsement  to  the  holder,  has  been  sat- 
isfied, and  his  rights  are  at  an  end;  and  by 
payment  to  the  holder  she  would  be  fully 
protected  against  any  legitimate  consequences 
or  liabilities  assumed  by  her  in  entering  into 
the  contract  If  there  had  been  a  transfer 
(as  the  plaintiff  admitted  the  execution  of  the 
contract  and  does  not  contend  that  she  has 
not  been  allowed  credit  for  all  payments 
made  thereon),  the  trial  Judge  would  have 
been  right  in  holding  that  the  defendant  was 
not  hurt  by  the  judgment,  and  that  all  of  the 
evidence  offered  on  the  subject  of  title  was 
Immaterial.  Had  there  been  a  transfer  or  an 
assignment  in  writing,  as  the  learned  Judge 
supposed,  this  case  would  be  practically  iden* 
tical  with  that  of  Johnson  v.  Cobb,  100  Ga. 
139,  28  S.  E.  72,  and  the  ruling  in  that  case 
would  be  applicable  in  this.  But  we  think 
the  learned  trial  Judge  was  in  error  in  admit- 
ting the  contract  in  evidence  over  defendant's 
objection,  and  in  holding  that  the  entry  there- 
on was  either  such  assignment  or  indorse- 
ment of  the  instrument  in  question  as  could 
evidence  title  in  the  plaintiff  or  entitle  it  to 
maintain  an  action  thereon.  The  so-called  in- 
dorsement is  in  these  words :  "For  value  re- 
ceived, we  hereby  guarantee  the  payment  of 
the  within  conditional  purchase  contract,  and 
waive  presentation,  demand,  protest,  notice 
of  nonpayment  and  notice  of  protest*'  These 
words  amount  to  nothing  except  to  guarantee 
payment  They  do  not  import  any  transfer 
of  the  title,  either  in  the  legal  instrument, 
the  contract,  or  the  physical  instrument  there- 
in described,  and  to  which  title  is  reserved 
by  the  vendor.  Because  they  do  not  convey 
the  title  to  the  legal  instrument  the  plaintiff 
was  not  entitled  to  its  general  judgment; 
and,  for  consequent  failure  of  title  in  the 
musical  instrument,  the  special  Judgment  is 
out  of  tune.  The  objection  of  the  defendant 
to  the  evidence,  as  certified  in  the  bill  of  ex- 
ceptions— that  the  contract  offered  in  evi- 
dence did  not  show  title  in  the  plaintiff,  for 
the  reason  that  the  entry  thereon  was  neither 
a  transfer  nor  an  indorsement — was  well  tak- 
en, and  should  have  been  sustained. 

We  confess  that  during  the  oral  argument 
of  this  case  this  court  fell  into  the  same  error 
as  did  the  learned  trial  judge,  but  after  a 
more  thorough  investigation  and  mature  con- 
sideration we  have  no  hesitancy  in  holding 
that  the  written  entry  of  the  words  quoted 
above  on  the  contract  'submitted  in  evidence 
gave  the  plaintiff,  the  John  Church  Company, 
no  right  whatever  to  maintain  this  action. 
Counsel  for  defendant  in  error  cites  the  case 


of  Vanzant  v.  Arnold,  31  Oa.  212,  and  says 
that  **an  indorsement  worded  almost  exactly 
as  tba't  involved  in  the  case  at  bar  was  held 
to  be  not  merely  a  guaranty,  but  such  an  in- 
dorsement as  would  render  the  indorsers  li- 
able as  such."  We  see  no  similarity  whatev- 
er in  the  case  cited  and  the  present  case,  ex- 
cept that  there  was  a  guarantee  in  the  Van- 
zant Case  as  well  as  a  transfer  of  title.  As 
there  was  a  transfer,  the  guaranty  was  im- 
material. The  words  of  the  transfer  In  the 
Vanzant  Case  were  clear  and  explicit :  "For 
value  received  we  assign  the  within  notes  to 
Arnold,  Johnson  A  Hamilton  and  to  H.  E. 
Diblee  &  Company,  waiving  demand  and  no- 
tice, and  guarantee  the  payment  of  the  same.** 
While  there  was  a  guaranty,  the  case  turned 
on  the  fact  that  there  was  a  written  assign- 
ment which  operated  to  transfer  title,  and 
the  guaranty  of  payment  was  considered  by 
the  Supreme  Court  merely  as  defining  the  lia- 
bility of  the  indorsement,  as  expressed  in  the 
word  "assign."  This  is  evident  from  the  lan- 
guage of  the  decision  on  this  subject,  as  ap- 
pears on  page  212:  "We  think  the  defend- 
ants are  indorsers.  Their  written  engage- 
ment on  the  back  of  the  note  has  the  legal 
effect  of  an  indorsement  in  Georgia  of  notes 
not  payable  or  intended  for  negotiation  in 
banks.  That  they  stipulate  therein  to  guar- 
antee the  payment  of  the  notes  does  not  the 
less  make  them  indorsers  under  the  act  of 
1826,  •  •  ♦  for  by  it  they  have  the  right 
to  define  their  liability;  and  thus  may  be 
guarantors,  and  yet  indorsers,  within  the 
meaning  and  provisions  of  that  act" 

There  is  no  question  that  a  promissory  note 
not  containing  any  words  of  negotiability  is 
so  far  negotiable  by  indorsement  of  the  payee 
in  blank  as  to  pass  the  title  to  a  bona  fide 
holder  and  enable  him  to  sue  the  maker  in 
his  own  name.  Shelley  v.  Baker,  125  Ga. 
663,  54  S.  E.  653.  But  this  is  not  a  case  of  in- 
dorsement in  blank ;  because  the  very  words 
used  import  a  guaranty,  and  exclude  the 
presumption  of  indorsement  which  arises 
where  one  signs  his  name  across  a  contract. 
The  cases  of  Habersham  v.  Lehman,  63  Ga. 
383,  Heard  y.  De  Loach,  106  Ga.  500,  80  8.  E. 
940,  and  National  Bank  y.  Leonard,  91  Ga. 
805,  18  S.  E.  32,  as  well  as  the  Shelley  Case, 
above  cited,  are  none  of  them  applicable  in 
this  case,  because  they  all  deal  with  indorse- 
ments in  blank.  The  decision  in  Geiser  Co. 
V.  Jones,  90  Ga.  309,  17  S.  E.  81,  is  conclusiye 
of  the  fact  that  the  entry  on  the  contract  in 
this  case  is  a  mere  guaranty.  And  while  the 
words  quoted  by  counsel  for  defendant  in  er- 
ror, "had  the  payee  of  these  notes  signed 
[such  a]  contract  upon  them  with  a  third. 
person,  and  •  ♦  ♦  afterwards  negotiated 
them  to  such  third  person,  [the  payee]  could, 
under  our  law,  be  sued  and  made  answer- 
able as  indorser,"  appear  in  the  opinion  in 
that  case,  this  point  was  not  involved  in  the 
case,'  and  the  language  quoted  is  in  conflict 
with  the  rest  of  the  decision,  and  is  there- 
fore clearly  obiter  dictum.    On  the  contrary. 
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words  similar  to  thoee  used  in  the  contract 
now  under  our  consideration  were  there  held 
to  constitute  the  signers  not  Indorsers,  bht 
guarantors.  "On  each  note  was  the  follow- 
ing, without  date,  signed  by  Jones  &  Toole: 
'For  a  consideration  not  herein  named,  we 
guarantee  the  payment  of  this  claim  to  the 
Geiser  Manufacturing  Company/  "  The  case 
was  dismissed  as  to  Jones  &  Toole,  and  the 
plaintiff  excepted.  In  rendering  the  opinion. 
Chief  Justice  Bleckley  says:  ''Whether  the 
present  case  falls  within  this  exception  [Civ. 
Code  18d5,  §  5873J  depends  on  the  question 
whether  Jones  &  Toole,  declared  against  as 
indorsers,  are  such  in  fact,  or  whether  the 
terms  of  their  contract  render  them  liable  to 
the  plaintiffs,  not  as  indorsers,  but  as  guar- 
antors only.  By  its  very  nature  a  contract 
of  indorsement  cannot  be  entered  into  with 
the  payee  of  a  promissory  note  as  indorsee, 
but  a  contract  of  guaranty  can  be  made  with 
him  as  well  as  with  any  subsequent  holder. 
Nor  does  the  mere  indorsement  of  a  contract 
upon  a  note  render  the  signer  of  the  contract 
an  indorser,  within  the  legal  and  proper 
meaning  of  the  term.  It  is  true  that  in  a 
physical  sense  he  is  an  indorser  by  the  mere 
position  of  his  name  on  the  paper;  but  we 
apprehend  that  the  Constitution  intends  by 
the  term  'indorser*  to  refer  to  a  person  who 
has  entered  into  a  contract  of  indorsement  as 
distinguished  from  contracts  of  a  different 
class.  •  ♦  ♦  A  contract  of  indorsement 
Is  one  of  negotiation.  Where  there  is  no  ne- 
gotiation, either  real  or  apparent— that  is, 
either  in  substance  or  in  form — there  can  be 
no  such  contract  •  ♦  •  Why  should  it 
not  be  held  that  the  parties,  one  and  all,  con- 
templated the  class  of  contract  which  the 
words  they  employed,  naturally  and  fairly 
construed,  Import,  to  wit,  a  contract  of  guar- 
anty? This  Is  the  better  and  safer  construc- 
tion. Jones  &  Toole,  being  guarantors,  not 
Indorsers,  were  exempt  from  suit  in  any 
county  of  the  state,  except  in  Troup  where 
they  resided."  See,  also.  Trust  Co.  v.  Na- 
tional Bank,  101  U.  S.  68,  25  U  Ed.  876. 
Judgment  reversed. 


(1  Ga.  App.  260) 
PERKINS  et  al.  v.  TERRELL,  Governor. 
(No.  79.) 
(Court  of  Appeals  of  Georgia.    Feb.  20,  1007.) 

1.  BatIt— Sukrendeb—What  Constptutes. 

"Bail  may  samnder  their  principal  in  va- 
cation to  the  sheriff  or  in  open  court,  in  dis- 
cbarge of  themselves  from  liability."  Penal 
Code  1895,  $  935.  Producing  or  presenting  a 
principal  in  conrt  is  not  all  that  is  required  to 
discbarge  the  obligation  and  relieve  securities 
from  their  liability  under  a  criminal  bond.  In 
order  for  a  surrender  of  the  principal  in  open 
roort  to  be  effective,  the  attention  of  the  court 
must  be  called  to  the  presence  of  the  defendant 
principal,  and  the  intention  to  surrender  him 
must  oe  definitely  expressed  and  understood. 

(a)  The  highest  evidence  of  surrender  is  an 
exoneretnr  entered  upon  the  minutes. 

(b)  'There  is  no  evidence  here  at  all  of  a  sur- 
render into   custody.     Being   in   court  is  one 


thing,  being  in  custody  another.**    Wiliiama  t. 
Jenkins,  53  Ga.  167. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Bail,  f  331.] 

2.  Same— FoBFEiTXTBK— SoiBB  Facias. 

A  proceeding  by  scire  facias  to  forfeit  a 
criminal  recognizance  is  a  civil  case,  distinctly 
separate  from  the  criminal  indictment,  and  an- 
cillary thereto  for  one  purpose  only — the  secur- 
ing of  the  defendant's  presence.  The  rule  nisi 
and  scire  facias  may  be  disposed  of  by  a  judg- 
ment of  dismissal,  with  judgment  for  costs  only, 
without  invalidating  the  appearance  bond  of  the 
defendant  or  relieving  his  securities. 
8.  Same. 

If  the  defendant  is  called  in  court  on  the 
sounding  of  his  case,  the  uttering  and  repeat- 
ing of  the  ancient  and  customary  words  of  form- 
al forfeiture  becomes  a  useless  and  perfunctory 
ceremonial.  The  real  beginning  of  the  proceed- 
ing to  forfeit  a  recognizance  being  the  issuance 
of  the  rule  nisi  and  its  signature  by  the  judge,  a 
dismissal  of  the  rule  nisi,  or  a  discharge  there- 
from by  the  court  in  passing  upon  the  answer, 
will  not  prevent  a  subsequent  forfeiture  of  the 
bond,  where  the  sureties  have  neither  surren- 
dered their  principal  nor  paid  the  costs. ' 
(Syllabus  by  the  Goort) 

Error  from  Gity  Goiirt  of  Washington; 
Hardeman,  Judge. 

Action  by  Terrell,  Goyemor,  against  Per-  * 
kins  and  others  on  a  recognizance.    Judg- 
ment for  plaintiff,  and  defendants  bring  er^ 
ror.     Affirmed. 

F.  W.  Gilbert  and  W.  A.  Slaton,  for  plain- 
tiffs in  error.  R.  G.  Norman,  SoL,  for  de- 
fendant in  error. 

RUSSELL,  J.  Perkins  was  indicted  by 
the  grand  Jury  of  Wilkes  county  and  was 
arrested  on  a  bench  warrant,  and  Hill  and 
Grouch,  as  his  securities,  entered  into  a  re- 
cognizance by  which  they  bound  themselves 
to  be  responsible  for  the  appearance  of  their 
principal,  Perkins,  at  the  next  superior  court, 
and  **from  day  to  day  and  term  to  term," 
to  answer  to  the  indictment,  and  "not  to 
depart  thence  without  the  leave  of  said 
court"  The  indictment  was  transferred  to 
the  city  court  of  Washington,  and  the  re- 
cognizance or  appearance  bond  went  with  it 
as  matter  of  law.  At  the  October  term, 
1904,  of  said  dty  court,  the  defendant,  Per- 
kins, failed  to  appear,  his  bond  was  formal- 
ly forfeited,  and  a  rule  nisi,  in  usual  form, 
issued  and  was  signed  by  the  judge.  The 
rule  nisi,  after  reciting  the  making  of  the 
bond,  its  terms,  and  its  formal  forfeiture, 
called  upon  Perkins,  principal,  and  Hill  and 
Grouch,  securities,  to  show  cause  at  the  next 
term  of  court  why  this  order  should  not  be 
made  final,  and  scire  facias  was  ordered  to 
issue.  The  securities  were  each  served  per- 
sonally with  copy  of  the  scire  facias.  It  can- 
not be  determined  from  the  record  whether 
Perkins  appeared  at  the  next  quarterly  term, 
in  January,  1905,  or  not  However,  from  the 
fact  that  no  judgment  absolute  was  taken  at 
the  January  term,  1905,  it  may  be  assumed 
that  he  was  then  present  In  court,  though  no 
action  was  taken  by  the  court  on  the  rule 
nisi.    At  the  April  term,  1905,  the  court  con- 
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Bldcrred  the  rale  nisi  (and  presumably  the 
answer  of  the  defendants  thereto,  though 
no  answer  was  sent  up),  and  on  April  18th 
entered  up  the  first  one  of  the  two  Judgments 
^hich  have  been  brought  to  our  considera- 
tion by  the  writ  of  error.  At  the  October 
term,  1906,  the  defendant  again  failed  to  ap- 
pear; and  the  court  allowed  the  same  bond 
upon  which  a  rule  nisi  was  granted  October 
18,  1UU4,  and  on  which  scire  facias  liad  been 
issued  and  Judgment  for  costs  had  been  ren- 
dered, to  be  again  formally  forfeited.  An- 
other rule  in  the  same  language  as  the  first 
was  granted  and  scire  facias  again  ordered 
to  issue.  Thereupon  the  securities  answered, 
by  their  attorneys,  and  pleaded  a  discharge 
from  any  and  ail  liability  as  securities  on  the 
appearance  bond  of  their  principal,  Perkins, 
and  insisted  that  by  reason  of  the  Judg- 
ment of  April  18,  1905,  heretofore  referred 
to,  their  bond  could  not  again  be  forfeited, 
the  body  of  their  principal  having  been 
produced  to  the  court  and  the  costs  paid  in 
accordance  with  its  prior  Judgment  The 
issue  thus  formed  (there  being  no  traverse 
of  tne  answer)  was  submitted  to  the  court 
without  a  Jury,  his  honor  Judge  S.  H.  Harde- 
man presiding,  who  found  against  the  de- 
fendant securities  and  entered  up  Judgment 
against  them,  by  rule  absolute  on  the  bond, 
for  the  full  amount  of  the  recognizance  and 
costs. 

The  bill  of  exceptions  excepts  to  the  Judg- 
ment on  six  grounds,  and  in  each  assigns  er- 
ror as  follows:  (1)  That  said  Judgment  is 
contrary  to  law.  (2)  That  said  Judgment  Is 
contrary  to  the  evidence,  against  the  weight 
of  the  evidence,  and  is  without  evidence  to 
support  it  (3)  That  it  appearing,  from  the 
evidence  and  the  admissions  of  counsel  for 
plaintiff,  that  the  bond  sought  to  be  forfeited 
in  this  proceeding  had  been  once  forfeited 
before,  and  that  defendants  John  J.  Hill  and 
J.  S.  Crouch  had  produced  the  body  of  their 
principal,  W.  D.  Perkins,  in  answer  to  a 
rule  nisi,  before  final  Judgment,  and  had 
been  relieved  from  further  liability  on  said 
first  rule  nisi,  the  Judgment  of  the  city 
court  of  Washington  discharging  said  se- 
curities from  further  liability  on  said  first 
scire  facias  and  rule  nisi  discharged  said 
securities  absolutely,  and  they  are  not  liable 
on  a  second  forfeiture  of  said  bond.  (4)  That 
a  second  forfeiture  of  the  same  bond  given 
for  the  appearance  of  the  accused  is  illegal 
and  void.  (5)  That  the  order  of  Judge  Wil- 
liam H.  Toombs  on  the  first  forfeiture  of 
said  bond  discharged  said  securities  absolute- 
ly from  further  liability  on  said  bond.  (G) 
That  it  appearing  from  the  record  of  said 
city  court  of  Washington,  properly  Introduc- 
ed in  evidence,  that  said  securities  had  pro- 
duced the  body  of  their  principal  to  the  court 
in  answer  to  a  rule  nisi  and  scire  facias  for- 
feiting their  bond,  the  said  securities  were 
discharged  by  said  act  and  were  not  fur- 
ther liable  on  said  bond.  The  consideration 
of  the  last  four  grounds  will  dispose  of  the 


first  two,  which  are  formal  only.  And  re- 
lieving assignments  8,  4,  6,  and  6  of  useless 
verbiage,  they  can  be  satisfactorily  deter- 
mined by  grouping  th^  subject-matter  in  an 
interrogative  form«  into  two  inquiries,  and 
correctly  answering  these  questions:  (1) 
Were  these  securities  relieved  and  discharg- 
ed from  further  liability  on  the  bond  be- 
cause they  produced  their  principal  at  court 
in  response  to  the  sdre  facias,  before  the 
Judgment  rendered  on  the  first  nisi?  (2) 
Were  the  securities  discharged  from  liability 
by  the  former  Judgment  of  the  court?  The 
answer  to  both  questions,  in  our  opinion,  de- 
pends almost  wholly  on  the  terms  and  mean- 
ing of  the  order  or  Judgment  for  costs.  Its 
terms  are  as  follows:  "It  appearing  to  the 
court  that  the  principal  in  the  within  recog- 
nizance has  been  produced,  it  is  ordered  and 
adjudged  that  the  securities  upon  said  re- 
cognizance be  discharged  from  liability  upon 
this  rule  nisi  upon  payment  of  the  costs  of 
rule  nisi  and  scire  facias.  It  is  further  or- 
dered and  adjudged  that  the  officers  of  the 
city  court  of  Washington  do  recover  of  the 
said  W.  D.  Perkins,  principal,  and  Jno.  J. 
Hill  and  J.  S.  Grouch,  securities,  the  sum  of 
twelve  and  »o/ioo  dollars,  costs  of  this  rule 
nisi  and  scire  facias.  This  18th  April,  1905. 
W.  H.  Toombs,  Judge  0.  C.  W."  "Cost  paid 
this  26  day  of  Nov.  19QS5.  B.  G.  Binns, 
Clerk."  Its  meaning  Is  made  more  clear  by 
reference  to  the  purpose  of  the  rule  nisi,  as 
shown  by  the  words  employed  therein  (after 
the  statement  of  the  prlncipars  absence  and 
the  formal  forfeiture):  "It  is  therefore  or- 
dered by  the  court  that  the  said  W.  D.  Per- 
kins, principal,  and  Jno.  J.  Hill  and  J.  S. 
Crouch,  securities,  forfeit  their  obligation, 
and  that  the  said  J.  M.  Terrell,  Governor,  or 
his  successor,  recover  against  the  said  W. 
D.  Perkins  principal,  and  Jno.  J.  Hill  and  J. 
S.  Crouch,  securities,  the  sum  of  one  hundred 
dollars,  the  amount  of  their  obligation  so 
forfeited  as  aforesaid,  unless  at  the  next 
term  of  this  court  they  show  sufficient  cause 
why  this  order  should  not  be  made  final*" 
etc. 

It  must  be  borne  in  mind  that  the  forfeit* 
ure  of  a  criminal  bond  (including  rule  nisi, 
scire  facias,  answer,  and  final  Judgment  or 
rule  absolute)  is  not  a  part  of  the  criminal 
case,  but  a  distinct  civil  proceeding  ancillary 
to  the  criminal  for  only  one  purpose — ^to  pro- 
cure the  presence  of  the  accused.  The  rule 
nisi  is  a  mere  warning— an  order  to  show 
cause  why  the  defendant  is  absent  If  good 
and  sufficient  cause  is  shown,  the  court  may 
dismiss  the  rule  without  costs.  If  sufficient 
cause  for  the  absence  of  the  defendant  prin- 
cipal is  shown,  but  the  showing  could,  by 
the  exercise  of  proper  diligence,  have  been 
presented  sooner,  and  the  cause  thereby  have 
been  continued  without  the  annoyance,  delay, 
and  expenae  which  has  attached  by  reason 
of  lack  of  a  more  timely  showing,  the  court 
may  dismiss  the  rule  nisi,  but  adjudge  the 
costs  against  the  defendants,  as  penalty  tor 
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tbeir  dilatoriness  and  so  as  not  to  deprive  the 
officers  of  tbe  just  reward  of  their  services. 
Neither  depends  upon  or  Infers  a  surrender 
of  the  principal,  though,  if  the  principal  has 
heen  surrendered,  the  action  of  the  court 
would  not  be  different  And  the  principal  is 
not  required  to  be  in  the  custody  of  the  sher- 
iff, if  the  court,  at  the  time  of  passing  the 
judgment.  Is  satisfied  the  principal  is  within 
reach  of  the  court,  in  the  custody  of  his 
bondsmen.  Either  course  is  in  the  discretion 
of  the  court,  unless  the  defendant  is  again 
absent,  when,  unless  the  scire  facias  be  con* 
tinned,  upon  showing  as  in  other  causes, 
judgment  absolute  will  be  rendered  for  the 
amount  of  the  bond  and  costs. 

We  can  only  make  our  answer  to  the  first 
question  by  the  record.  The  rule  nisi  sum- 
moned principal  and  securities  to  offer  their  ex- 
cuse, if  they  had  any,  for  the  absence  of  the 
principal.  The  securities  present  the  princi- 
pal, produce  him,  so  as  to  prevent  a  judgment 
absolute  for  the  full  amount  of  the  obligation. 
The  presence  or  production  absolutely  pre- 
vents any  further  present  proceeding  as  to 
the  principal  sum  mentioned  in  the  obliga- 
tion, for  the  court  can  now,  if  he  Vishes,  try 
the  defendant.  But  naturally  says  the  law, 
••Why  were  you  absent,  and  why  were  the 
court  and  officers  put  to  trouble  and  labor 
by  your  former  absence?*'  This  is  all  that  is 
left  to  the  civil  proceeding  by  rule  nisi  and 
scire  facias.  If  the  principal  had  an  impera- 
tive excuse  for  his  absence,  the  court  will 
excuse  him  by  dismissing  the  rule  without 
the  costs.  If  his  excuse  presents  no  good  rea- 
son for  his  absence,  the  most  the  court  can 
do,  so  far  as  that  separate  civil  suit  or  scire 
facias  is  concerned,  is  to  have  judgment  en- 
tered against  the  principal  and  his  bonds- 
men for  costs.  The  purpose  of  the  rule  nisi 
being  to  warn  the  securities  that  unless  the 
defendant  appear  the  bond  will  be  finally  for- 
feited, forfeiture  is  prevented  either  by  the 
appearance  of  the  principal  or  by  showing 
good  excuse  why  he  was  absent;  but  the 
bond  is  not  annulled  or  its  status  changed. 
To  do  this,  by  section  935  of  the  Penal  Code 
of  1895,  the  principal  must  be  surrendered. 
The  word  used  in  the  judgment  for  costs  is 
the  defendant  was  "produced."  The  order 
in  question  is  not  an  exoneretur,  and  there- 
fore not  an  evid^ice  of  a  surreAder.  It  in 
nowise  gives  defendant  'Meave  to  depart" 
••It  appearing  to  the  court  that  the  prin- 
cipal has  been  produced"  cannot  be  construed 
as  evidence  of  a  surrender  into  custody.  To 
produce  or  show  a  person  or  thing  is  not 
synonymous  with  "surrender."  ''Produce," 
according  to  Webster's  International  Diction- 
ary, means  "to  bring  forward;  to  lead  forth; 
to  offer  to  view  or  notice;  to  exhibit;  to 
show" — ^while  "surrender"  the  same  author- 
ity defines:  "To  yield  to  the  power  of  anoth- 
er; to  give  or  deliver  up  possession  of  (any- 
tbing)  upon  compulsion  or  demand;  as,  to 
surrender  one's  person  to  an  enemy  or  an 
officer;    •    •    •    to  yield;   to  render  or  de- 


liver up;  to  give  up;  as,  a  principal  8ur» 
rendered  by  his  bail."  In  Williams  v.  Jen- 
kins, 53  Ga.  167,  the  court  held  that  an  entry 
of  the  Solicitor  General  reciting  payment  of 
costs  and  that  the  defendant  appeared  In 
court  was  no  discharge  of  the  bond  or  satis- 
faction of  the  estreatment  In  that  case 
Judge  McCay  says:  •There  is  no  evidence 
here  at  all  of  a  surrender  into  custody. 
Being  in  court  is  one  tiling,  being  in  custody 
is  another."  The  securities  in  their  answer 
do  not  aver  that  they  surrendered  Perkins, 
or  relinquished  that  custody  the  law  vested 
in  them  as  sureties,  or  that  it  was  their 
desire  or  intention  to  surrender  him.  They 
merely  aver  that  they  are  discharged  from 
liability  because  they  produced  him  in  re- 
sponse to  the  rule  nisi  of  the  court,  when 
they  had  already  obligated  themselves  to  do 
this  by  their  bond.  So  that  there  is  no  evi- 
dence of  a  surrender,  because  there  is  no 
exoneretur  shown.  Griffin  v.  Moore,  2  Ga. 
331;  Dennard  v.  State,  2  Ga.  137.  We  are 
compelled,  therefore,  to  answer  the  first  ques- 
tion in  the  negative  and  take  up  the  second 
interrogatory. 

Did  the  judgment  operate  to  discharge  the 
sureties?  We  hardly  think  that  the  familiar 
doctrine  Insisted  upon  by  counsel  for  plaintiff 
in  error  and  embodied  in  Civ.  Code  1895,  §  2972, 
has  any  application  in  this  case.  The  judg- 
ments of  courts  are  not  upon  the  same  plane 
as  the  acts  of  Individuals,  in  such  sense  as 
that  tbe  surety  on  a  bail  bond  can  be  said 
to  be  injured  and  his  risk  increased  by  a 
judgment  If  he  did  not  understand  it  he 
could  except  to  it  Counsel  for  plaintiff  in 
error,  in  his  brief,  says:  ••Under  the  facts  of 
this  case,  was  the  risk  of  the  sureties  in- 
creased by  the  action  of  the  court?  These 
sureties  were  not  men  versed  in  the  law. 
They  did  not  have  the  legal  ability  necessary 
to  draw  the  distinction  between  releasing 
them  from  further  liability  on  that  scire 
facias,  and  releasing  them  from  further  lia- 
bility on  the  bond,  which  they  believed  to  be 
satisfied  by  the  judgment.  They  understood 
themselves  to  be  released  from  further  lia- 
bility, and  sought  to  keep  the  principal 
within  their  reach  no  longer.  Except  for 
that  judgment  they  probably  could  and  would 
have  kept  him  within  reach  of  the  court 
and  have  saved  themselves  by  producing  him 
when  called  on  to  do  so."  In  reply  to  this 
we  can  only  say  (even  if  we  could  go  outside 
of  the  record  to  construe  the  judgment)  that 
a  discharge  from  a  rule  nisi  and  a  discharge 
from  liability  on  a  criminal  recognizance  are 
so  different  that  knowledge  of  the  difference 
has  to  be  assumed  on  the  same  principle 
that  ignorance  of  the  law  is  no  excuse  or 
protection.  So  far  from  being  an  exoneretur 
on  the  bond,  the  judgment  of  Judge  Toombs 
expressly  confines  the  release  to  the  rule 
nisi.  The  judgment  contains  no  hidden  force 
within  it  that  can  so  expand  it  as  to  make 
it  embrace  more  than  it  expresses.  It  has 
no  effect  beyond  Its  plain  terms  and  meaningi 
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Bzpresslo  tinluB  est  excluslo  alterius.  The 
securities  are  excited  from  a  discharge  by 
the  tumilstakable  terms  of  the  Judgment 
Furthermore,  the  dlsndssal  of  the  rule  nisi 
was  predicated  on  payment  of  the  costs,  and 
It  appears  from  the  record  that  the  prerequi- 
site was  not  complied  with  until  November 
25,  1905,  more  than  a  month  after  the  is- 
suance of  the  second  rule  nisi.  This  would 
have  defeated  a  discharge  and  have  allowed 
the  rendition  of  judgment  absolute  on  the  first 
rule,  if  not  on  the  second.  Pen.  Code  1895, 
f  935;  Ward  v.  Colquitt,  62  Ga.  267.  So  that 
the  judgment  for  costs  on  the  rule  nisi,  April 
18,  1905,  did  not  discharge  or  relieve  the  se- 
curities on  the  bond. 

Another  question  is  presented  by  the  briefs 
to  which  we  will  direct  our  attention.  It 
is  the  Uiqulry' whether  a  bond  can  be  formally 
forfeited  and  rule  nisi  be  issued  more  than 
once.  As  stated  in  briefs  of  counsel  for  both 
parties,  the  question  has  never  been  express- 
ly decided.  But,  bearing  In  mind  the  fact 
that  the  formal  words  of  forfeiture  by  which 
the  defendant  is  orally  called  in  court  by  the 
sheriff,  who,  repeating  after  the  state's  coun- 
sel, likewise  warns  the  securities  by  name  to 
produce  the  body  of  the  principal  as  they  are 
bound  to  do,  etc,  is  merely  an  ancient  for- 
mality, now  virtually  of  no  service,  and  that 
the  forfeiture  really  begins  with  the  judge's 
signature  to  the  rule  nisi,  and  considering 
further  that  the  function  of  this  rule,  as 
before  stated,  is  merely  to  notify  the  bonds- 
men. It  is  clear  to  our  minds  that  there  is 
no  reason  why  numerous  rules  nisi  and  scire 
facias  may  not  issue  without  affecting  its 
validity,  or  its  binding  force  as  regards  the 
sureties.  The  bond  does 'not  become  functus 
officii  until  there  has  been  entered  on  the 
minutes  a  rearrest  of  the  defendant  under 
order  of  the  judge  at  his  discretion  (Smith 
V.  Kitchens,  51  Oa.  160,  21  Am.  Rep.  232),  or 
unless  there  has  been  a  surrender  of  the 
principal,  or  a  judgment  absolute  for  the 
amount  of  the  obligation,  or  there  has  been 
a  rearrest  of  the  defendant  by  an  order  en- 
tered in  pursuance  of  a  motion  to  strengthen 
the  bond  by  additional  security.  The  scire 
facias  is  a  civil  suit.  No  one  would  insist 
that  to  bring  a  suit  on  a  note,  and,  for  any 
one  of  various  reasons,  to  dismiss  it,  would 
avoid  the  note  and  prevent  a  subsequent  ac- 
tion. The  rule  nisi  and  scire  facias  con- 
stitute the  beginning  of  a  suit  on  the  crim- 
inal bond,  and  can  be  dismissed  without 
prejudicing  or  preventing  a  subsequent  for- 
feiture. 

Counsel  for  plaintiff  in  error  Insists  that 
the  law  applicable  to  sureties  under  ordinary 
circumstances  applies  to  sureties  on  a  recog- 
nizance, and  any  act  of  the  law,  or  its  ma- 
chinery, the  court  or  Its  officers,  which  in- 
creases the  risk  of  the  sureties,  will  relieve 
them.  Under  Civ.  Code  1895,  §  2972,  acts  of 
**the  creditor" — ^the  opposite  party — are  those 
that  relieve.     Certain  acts  of  the  Solicitor 


General  representing  the  state — ^the  opposite 
party— <»in  relieve  sureties,  but  the  court  In 
rendering  a  judgment  is  in  no  sense  the  op- 
posite party.  If  his  acts  are  erroneous,  the^ 
can  be  takesi  advantage  of  mly  in  the  man* 
ner  provided  by  law  for  review.  Certainly 
the  authorities  cited  do  not  support  the  con- 
tention of  plaintiff  In  error.  In  Lamb  v* 
State,  73  Ga.  587,  the  case  in  which  the 
principal  was  bound  to  appear  and  answer 
had  been  continued,  and  the  bond  did  not 
(as  in  the  present  case)  obligate  the  securi- 
ties to  produce  the  principal  from  "term  to 
term."  Likewise  in  Colquitt  v.  Smith,  65  Ga. 
341,  the  bond,  not  being  from  term  to  term, 
was  not  forfeitable,  because  functus  offlcli— 
It  had  served  its  day.  In  Roberts  v.  Gordon, 
86  Ga.  886,  12  S.  E.  648,  the  principal  had 
been  tried,  convicted,  and  sentenced,  and  the 
court  was  obliged  to  hold  that  after  sentence 
he  ought  to  have  been,  and  hence  was  pre- 
sumed to  be,  in  the  custody  of  the  sheriff. 
Bethune  v.  Dozier,  10  Ga.  235,  was  not  a 
case  of  forfeiture  of  a  criminal  bond.  The 
most  that  can  appear  from  that  case  to  be 
applicable  even  as  argument  in  this  is  the 
principle  that,  '*the  undertaking  of  a  surety 
being  stricti  Juris,  he  cannot  •  *  •  be 
bound  further  than  the  very  terms  of  his 
contract;  and,  if  the  principal  and  obligee 
change  the  terms  of  it  without  his  consent, 
the  surety  is  discharged."  While  the  state, 
in  the  name  of  the  Governor,  is  the  obligee, 
the  judge  is  not  even  officially  a  party  there- 
to, and,  as  we  have  stated  above,  a  judgment 
of  the  court  cannot  be  treated  as  in  the  class 
with  the  acts  of  individuals  by  which,  the 
risk  of  a  surety  being  increased,  he  is  re- 
leased. The  actions  of  a  court  are  subject- 
matter  of  review. 

We  conclude,  therefore,  that  the  judgment 
of  the  city  court  of  Washington  was  right 
None  of  the  exceptions  are  well  taken,  and 
therefore  the  judgment  is  affirmed. 


a  Gft.  App.  189) 
SEABOARD  AIR  LINE  RY.  v.  BOSTOCK. 

(No.  63.) 
(Court  of  Appeals  of  Georgia.    Feb.  13,  1907.) 

1.  MAS-rtsa  AND  Servant— Action  fob  Inju- 

BIES— DECUIB  ATION— SUFFICIEN  CY. 

The  declaration  as  amended  is  good  ai 
against  a  general  demurrer. 

2.  TBI AL  —  Instructions  —  Law  Afpucabli 

TO  PABTICUI.AB  ThEOBIES. 

The  principle  of  law  contained  in  Civ.  Code 
1895,  S  3830,  that,  "if  the  plaintiff  hy  ordinary 
care  could  have  avoided  the  consequences  to 
himself  caused  by  the  defendant's  negligence,  he 
is  not  entitled  to  recover,"  having  been  clearly 
and  distinctly  raised  by  the  answer  and  the  evi- 
dence, it  was  reversible  error  for  the  court  not 
to  have  given  this  law  in  charge  to  the  jury, 
even  without  any  request  to  do  so.  Atlanta 
Ry.  Co.  V.  Gardner,  49  S.  E.  818,  122  Ga.  92^ 
93  (7). 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  «§  478,  630.] 
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8.  Wmt  of  Bbbor— Objbctiowp  Below— Mo- 
TiON  FOB  New  Tbiai/— Gbounds— Authew- 

TICATION  OF  StATEHENT. 

Where  one  of  the  grounds  in  the  motion  for 
new  trial  is  the  failure  of  the  court  to  charge 
the  above  principle  of  law,  and  the  question  w 
made  before  this  court  that  there  is  no  sufficient 
verification  of  this  ipound,  the  court  will  exam- 
ine the  record  and  bill  of  exceptions  to  ascertain 
if  Boch  is  the  fact:  and  where  it  appears  from 
the  record  that  said  ground  of  the  motion  was 
presented  to  the  trial  court,  considered,  and 
overruled,  and  it  further  appears  that  the  entire 
charge  delivered  to  the  jury  had  been  approved 
by  the  judge,  and  was  at  that  time  a  part  of 
the  record,  and^  from  an  examination  thereof, 
it  is  manifest  that  the  court  did  not  give  in 
charge  the  foregoing  principle,  such  facts,  taken 
together,  will  be  considerea  by  this  court  as  a 
sufficient  verification  of  said  ground  of  the  mo- 
tion. Golson  V.  Meyers,  5  S.  E.  504,  80  Ga. 
499(3). 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  2,  Appeal  and  Error,  §  1156.] 

4.  Tbiai.  —  INSTBUCTIONS  —  Law  Applioablb 

TO  PABTICUI.AB  THEOBIEB. 

The  error  of  the  court  set  out  in  the  sec- 
ond headnote  requiring  a  new  trial,  a  decision 
on  the  other  assignments  of  error  is  not  neces- 
sary. 

(Syllabus  by  the  Ck>urt) 

Error  from  City  Court  of  Savannah;  Nor- 
wood, Judge. 

Action  by  one  Bostock  against  the  Sea- 
board Air  Line  Railway  for  personal  inju- 
ries. Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

The  plaintiff  alleged  that  he  was  employed 
by  the  defendant  company  as  a  switchman, 
and  while  so  engaged  it  became  his  duty  to 
place  against  the  wheel  of  a  box  car  a  chock, 
being  a  piece  of  scantling  four  by  four  inch- 
es square,  and  four  or  five  feet  long;  that 
the  railroad  track  ran  east  and  west,  and 
the  chock  was  placed  on  the  south  rail  of  the 
track,  10  or  12  inches  of  the  end  of  the  chock 
being  between  the  rails,  and  the  longer  part 
pointing  south  and  being  held  in  Its  posi- 
tion by  being  pressed  against  the  car  wheel; 
that  he  adopted  the  proper  and  usual  method 
of  chocking  the  wheel  to  prevent  the  car 
from  rolling  west  and  to  cause  it  to  remain 
stationary;  that  the  object  in  chocking  the 
wheel  was-  to  enable  other  servants  of  the 
company  to  couple  a  train  to  this  box  car; 
that  It  was  the  duty  of  the  engineer  of  the 
train  to  have  so  backed  it  as  to  avoid  coming 
in.  contact  with  the  box  car  with  unusual 
force  and  violence,  but  he  backed  the  train 
against  the  box  car  with  such  great  and  un- 
usual force  and  violence  that  the  wheel  of 
the  moving  train  ran  upon  the  chock  and 
threw  the  projecting  end  of  it  around,  so  that 
it  struck  the  plaintiff  on  the  right  leg  near 
the  knee,  throwing  him  to  the  ground  and 
producing  a  wound  that  has  resulted  In  per- 
manent injury  to  him  (describing  it,  and  al- 
leging the  damages  sustained);  that  he  did 
not  know,  and  could  not  by  ordinary  care 
have  known,  that  the  engineer  was  about  to 
strike  the  stationary  car  and  the  projecting 
scantling  with  great  and  unusual  force  and 
violence,  but  bad  reason  to  believe  that  he 


would  have  caused  the  train  to  back  slowly 
and  with  due  care.  By  its  answer  the  de- 
fendant alleged  that  the  injuries  complained 
of  were  not  caused  by  any  negligence  on  its 
part,  but  were  caused  by  the  plalntilTs  neg- 
ligence, or  arose  from  one  of  tlie  risk^  of 
the  business  In  which  he  was  engaged;  that 
by  the  exercise  of  ordinary  care  he  could 
have  avoided  the  Injuries,  and  he  did  not 
exercise  such  care.  There  was  a  verdict  for 
the  plaintiff;  and  the  defendant  excepted  to 
the  overruling  of  its  general  demurrer  to 
the  petition,  and  of  its  motion  for  a  new 
trial.  The  other  material  facts  sufBciently 
appear  in  the  headnotes. 

J.  Randolph  Anderson,  for  plaintiff  in  er- 
ror. Garrard  ft  Meldrim,  for  defendant  In 
error. 

HILL,  C.  J.    Judgment  reversed. 


(1  Ga.  App.  21Xi 
CHAPMAN  ▼.  OONWBLL.     (No.  81.) 
(Court  of  Appeals  of  Georgia*     Feb.  14,     Re- 
hearing Denied  March  2,  1907.) 

1.  Justices  of  tot  Pbacb— Misteial. 

A  justice  of  the  peace  has  the  right  to  de- 
clare a  mistrial,  where  the  jury  cannot  agree 
on  a  verdict.  Even  if  this  right  did  not  exist  as 
an  inherent  right  in  the  court,  its  exercise  would 
not  result  in  preventing  the  further  prosecution 
of  the  case  which  had  been  withdrawn  from 
the  consideration  of  the  jury  by  the  declaration 
of  a  mistrial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  f  365.] 

2.  Saics— Form  07  Action. 

A.  sued  B.  in  a  justice's  court  'in  an  action 
of  debt  due  on  an  account."  The  evidence  show- 
ed that  B.'s  liability  was  based  on  an  agreement 
made  with  A.  to  pay  for  the  property  represent- 
ed bv  the  account,  in  the  event  of  its  destruction 
by  fire  while  A.'s  house  was  occupied  by  B.'s 
servant.  A.  fully  performed  his  part  of  the  con- 
tract, and  nothing  remained  to  oe  done  by  B., 
except  to  pay  for  the  property  which  was  de- 
stroyed by  fire  while  the  house  was  occupied  by 
his  servant  Held,  that  such  an  action  was 
properly  brought,  although  there  was  an  express 
contract  between  the  parties  on  the  subject- 
matter  from  which  the  debt  arose.  The  contract 
in  question  was  evidence  of  the  debt.  Johnson 
V.  Quin,  52  Ga.  485 ;  Hill  v.  Balkcom,  5  S.  B. 
200,  79  Ga.  444:  Tumlin  v.  Bass  Furnace  Co., 
20  S.  E.  44,  93  Ga.  599. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  f  228.] 

3.  Frauds,  Statute  of  —  OmoiiVAL  Undeb- 
takino. 

The  contract  in  this  case  was  an  original 
undertaking,  and  not  within  the  statute  of 
frauds. 

4.  Same— Evidence—Sufficiency. 

The  value  of  the  personal  property  destroy- 
ed by  fire,  for  which  the  defendant  had  express- 
ly agreed  to  pay,  was  substantially  shown  by 
the  evidence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Elbert  Couiii 
ty;   Holden,  Judge. 

Action  by  G.  E.  Conwell  against  M.  HL 
Chapman.  Judgment  for  plaintiff.  From 
an  order  dismissing  a  writ  of  certiorari,  de- 
fendant brings  error.     Affirmed. 
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Z.  B.  Bogers,  for  plaintiff  in  error.  O. 
Roberts,  for  defendant  in  error. 

HILL,  O.  J.  Gonwell  brought  suit  against 
Chapman  in  the  Justice's  court  for  a  **debt 
due  on  an  account"  A  copy  of  the  account 
attached  to  the  summons  was  as  follows: 
"M.  E.  Chapman  to  O.  B.  Co^we]l,  debtor. 
Jan.  2d,  1904.  To  2  horse-loads  of  crab- 
grass  hay,  3000  lbs,  at  $15.00,  $22!d0;  6  one- 
horse  loads  pea  vine  hay,  2^  tons,  $33.75;* 
1500  bundles  fodder  at  $2  per  100,  $30.00.— 
$86.25.  Georgia,  Elbert  County.  Personally 
comes  G.  E.  Conwell,  who  on  oath  says  that 
the  above  account  Is  just,  true,  due  and  un- 
paid. G.  B.  Conwell."  "Sworn  to  and  sub- 
scribed before  me,  this  14th  day  of  , 

1904.  T.  J.  Cleveland,  J.  P."  The  defendant 
answered  the  suit  by  a  general  denial  of  the 
indebtedness,  and  by  stating  that,  if  he  did 
owe  any  part  or  all  of  said,  account,  "the 
charges  are  excessive,  and  that  plaintiff  has 
Included  in  his  account  items  that  should 
not  be."  Before  filing  his  answer,  the  defend- 
ant filed  two  special  pleas:  First,  a  plea  to 
the  Jurisdiction;  second,  a  plea  in  abatement. 
Both  of  said  special  pleas  averred  that  at  a 
previous  trial  of  said  case  in  the  Justice's 
court  the  presiding  Justice  had  declared  a 
mistrial  and  dismissed  the  Jury  which  had 
said  case  under  consideration,  said  mistrial 
having  been  declared  by  the  Justice  without 
the  knowledge  or  consent  of  the  defendant; 
and  it  was  averred  that  the  Justice  had  no 
authority  under  the  law  to  declare  a  mis- 
trial, and  that  said  suit  should  be  dismissed. 
The  justice  overruled  both  of  said  special 
pleas,  and  the  case  proceeded  to  trial  tie- 
fore  a  jury,  which  found  a  verdict  for  the 
plaintiff,  in  the  sum  of  $62.50;  and  judgment 
was  entered  accordingly.  The  defendant  fil- 
ed his  petition  to  the  superior  court  for  the 
writ  of  certiorari,  which  was  sanctioned, 
and  the  writ  issued.  On  the  hearing  of  the 
certiorari  In  the  superior  court,  it  was  over- 
ruled and  a  new  trial  refused,  and  the  case 
comes  to  this  court  for  review. 

An  understanding  of  the  errors  insisted  on 
in  this  court  makes  necessary  a  consideration 
of  the  evidence  adduced  on  the  trial  in  the 
Justice's  court.  This  evidence  may  be  sub- 
stantially stated  as  follows:  The  defendant 
had  employed  a  negro  woman,  for  whom  he 
wanted  to  get  a  house  to  live  in  until  his  own 
was  ready  for  her  occupation.  He  asked 
the  plaintiff  to  let  him  put  her  in  his  house, 
and  the  plaintiff  agreed  to  do  so,  provided  the 
defendant  would  be  responsible  for  the  de- 
struction by  fire  of  certain  agricultural  prod- 
ucts which  he  had  stored  in  said  house,  be- 
ing the  same  for  which  suit  is  brought  The 
defendant  made  the  promise  and  agreement, 
and  put  his  servant  in  the  house.  The  house 
burnt  down,  and  the  said  personal  property 
was  destroyed  by  the  fire.  After  the  fire  the 
plaintiff  went  to  the  defendant  and  demanded 
that  he  perform  his  agreement  and  pay  for 
the   products   so    destroyed.     This   the   de- 


fendant agreed  to  do,  stating  that  "he  would 
be  as  good  as  his  word,  anf  would  pay  for 
the  stuff."  This  promise,  however,  seems  to 
have  been  "made  to  the  ear  and  broken  to 
the  hope,"  for  the  defendant  did  not  pay; 
and  hence  the  suit  The  assignments  of  er- 
ror insisted  upon  before  this  court  are :  (1) 
That  the  pleas  in  abatement  and  to  the  Ju- 
risdiction should  have  been  sustained  by  the 
Justice,  and  the  case  dismissed.  (2)  If  the 
plaintiff  In  the  Justice  court  had  any  rights 
upon  which  he  could  recover,  they  were  bas- 
ed upon  an  express  contract  and  not  upon  an 
open  account,  and  the  suit  should  have  been 
based  upon  the  contract  (3)  That  the  evi- 
dence showed  that  the  cause  of  action  sued 
on  was  a  parol  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another.  (4) 
That  the  verdict  was  without  evidence  to 
support  it,  as  it  failed  to  show  any  value  of 
the  agricultural  products,  which  had  been  de- 
stroyed by  the  fire. 

1.  We  think  a  Justice  of  the  peace  has  a 
right  to  declare  a  mistrial.  Even  if  such 
right  is  not  expressly  given  by  statute,  it 
must  exist  as  an  inherent  right  of  all  courtK 
where  Jury  trials  obtain.  If,  however,  the 
Justice  should  exercise  such  right  without  au- 
thority, we  cannot  agree  with  our  learned 
Brother  who  represents  the  plaintiff  in  error 
that  the  result  would  be  to  destroy  the  right 
of  action  or  abate  the  suit 

2.  The  second  ground  of  error  is  not  with- 
out difficulty.  But,  under  the  liberal  rules 
of  pleading  applicable  to  suits  in  Justice's 
courts,  we  think  this  suit  can  be  upheld.  The 
bill  of  particulars  attached  to  the  summons 
called  upon  the  defendant  to  pay  for  the 
value  of  certain  agricultural  products.  It  is 
true  he  had  not  received  any  of  the  goods 
sued  for,  but  he  had  expressly  agreed  to  pay 
for  them  in  the  event  of  their  destruction 
•by  fire  while  his  servant  was  occupying  the 
plaintiff's  house,  where  the  goods  were  stored. 
This  was  a  contract  between  the  parties 
which  the  plaintiff  had  fully  performed  on 
his  part,  to  wit,  he  had  turned  his  house  over 
to  the  servant  of  the  defendant,  with  an  ex- 
press agreement  with  the  defendant  that  he 
would  pay  for  the  personal  property  if  the 
same  was  destroyed  t)y  fire  while  the  servant 
occupied  -the  house.  The  event  happened 
which  fixed  the  liability  of  the  defendant, 
and  there  was  nothing  left  to  be  performed 
but  payment  by  the  defendant  of  the  loss  In- 
curred. Under  these  facts  an  action  on  the 
account  will  lie  to  recover  the  value  of  the 
property  destroyed,  and  the  contract  is  evi- 
dence of  the  debt  Dobbins  v.  Pyrolusite  Co., 
75  Ga.  450;  Hill  v.  Balkcom,  79  Ga.  444,  5 
S.  E.  200;   Hancock  v.  Ross,  18  Ga.  364. 

3.  The  facts  in  this  case  show  that  the 
agreement  to  pay,  made  by  the  defendant 
was  an  original  undertaking,  and  not  within 
the  statute  of  frauds. 

4.  The  value  of  the  agricultural  products 
destroyed  by  the  fire  was  substantially  dhown 
by  the  evidence.    The  bill  of  particulars  sets 
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forth  the  yalne  of  each  kind  of  product  de- 
stroyed, and  the  plaintiff  testified  that  the 
account  was  correct,  as  set  out  by  said  bill 
of  particulars. 

For  the  reasons  given,  we  hold  that  the 
judgment  of  the  superior  court,  oyerrullng  the 
certiorari  and  refusing  to  remand  the  case 
for  a  new  trial,  was  correct 

Judgmoit  affirmed. 


(1  Ga.  App.  691)      - 

MASON  ▼.  STATB.     (No.  282.) 
(Court  of  Appeals  of  Oeorgia.    March  28,  1907.) 

1.  INTOXICATINO  LiQUOBS— STATUTES— REPEAL 
BY  IHPUCATION. 

Act  1877,  p.  189,  making  onlawful  the 
■ale  of  intoxicating  liQuors  within  three  miles 
of  the  Masonic  Academy  in  the  town  of  Swains- 
boro,  was  not  repealed  by  section  26  of  the 
charter  of  the  city  of  Swaineboro,  approved  De- 
cember 6,  1900. 

2.  iNFOBMATioN—SuFFiciENOT— Place  of  Of- 
fense. 

The  words,  "in  Swainsboro,  Georgia,"  used 
in  a  criminal  accusation,  are  apt  words  to 
convey  the  meaning  that  the  acts  alleged  oc- 
curred within  the  territorial  limits  of  the  mu- 
nicipal corporation  bearing  that  name. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  f  234.] 

3.  Intoxicating    Lxquobst-Offenses— Sales 
AT  Pbohibiteo  Places. 

The  mere  fact  that  the  school  formerly 
taught  in  the  Masonic  Academy,  which  was  des- 
ignated as  the  center  of  a  three-mile  area  in 
which  a  local  prohibition  act  became  efitective, 
is  no  longer  taught  in  the  original  building,  but 
in  a  new  house  a  short  distance  away,  does  not 
invalidate  the  conviction,  under  that  act,  of  one 
who  is  guilty  of  selling  intoxicating  liquor  with- 
in three  miles  of  both  the  original  and  the  subse- 
quent location  of  the  school. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  S  178.] 

4.  Criminal   Law  —  Evidence  —  Best    Evi- 
dence. 

Oral  testimony  tending  to  prove  that  a 
given  act  occurred  within  three  miles  of  a  cer- 
tain Masonic  Academy  is  not  subject  to  the  ob- 
jection that  the  charter  of  the  academy  is  the 
highest  evidence. 

5.  Intoxicatinq   Liquors— Defined— Medic- 
inal Pbepabations— Patent  Medicines. 

The  expression  "intoxicating  liquors,"  as 
used  in  statutes,  in  the  absence  of  other  words 
tending  to  limit  the  meaning,  may  be  defined  as 
including  any  liquid  intended  for  use  as  a  bever- 
age or  capable  of  being  so  used  containing 
alcohol,  obtained  either  by  fermentation  or  dis- 
tillation, or  both,  in  such  a  proportion  that  it 
will  produce  intoxication  when  taken  in  such 
quantities  as  may  practically  be  drunk. 

(a)  Medicinal,  toilet,  and  culinary  prepara- 
tions, recognized  as  such  by  standard  authority 
(such  as  the  United  States  Dispensatory)  and 
not  reasonably  capable  of  use  as  intoxicating 
beverages— <.  g.,  tincture  of  gentian,  paregoric, 
bay  rum,  cologne,  essence  of  lemon,  wood  al- 
cohol— are  not  ordinarily  to  be  regarded  as  being 
within  the  meaning  of  the  expression  "intoxi- 
cating liquors,"  though  such  articles  are  liquid, 
contain  alcohol,  and  may  produce  intoxication. 

(b)  Patent  medicines,  cordials,  bitters,  tonics, 
and  other  articles  not  recognized  by  standard 
authority  as  being  within  the  class  just  mention- 
ed are  to  be  regarded  as  being  intoxicating  liq- 
uors if  they  are  capable  of  being  used  as  a 
beverage  and  contain  such  a  percentage  of  al- 


cohol as  that,  if  drunk  to  excess,  they  will  pro- 
duce intoxication. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  29,  IntoxicaUng  Liquors,  f(  142^146.] 

6.  CaiiaNAL  Law  — Tbial  — INSTKUCTIONS-^ 

DxTTT  TO  Submit  Defenses. 

While  the  evidence  was  amply  sufficient  to 
support  the  verdict,  yet  since  the  defendant 
made  the  specific  contention  that  the  particular 
patent  medicine  which  he  was  accused  of  sell- 
ing was  not  capable  of  being  used  as  a  bever- 
age, and  introduced  proof  tending  to  show  this 
fact,  and  the  trial  judge,  in  his  instructions  to 
the  jury,  entirely  ignored  this  defense,  the  ex- 
ception upon  this  ground  must  be  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1986.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Swainsboro; 
Mitchell,    Judge. 

One  Mason  was  convicted  of  an  unlawful 
sale  of  liquor,  and  he  brings  error.    Reversed. 

Saffold  &  Larsen,  for  plaintiff  in  error. 
Henry  E.  Daniel,  Sol.,  for  the  State. 

POWELL,  J.  In  1877  a  local  act  was  pass- 
ed making  It  penal  to  sell  '^spirituous  or  in- 
toxicating liquors,  schnapps,  or  bitters,"  with- 
in three  miles  of  the  Masonic  Academy  in 
the  town  of  Swainsboro,  *Emanuel  county. 
Acts  1877,  p.  189.  The  defendant  was  con- 
vlcted  under  an  accusation  charging  that  he 
"did  sell  in  Swainsboro,  Georgia,  within  and 
in  less  than  one  mile  of  the  Masonic  Aca- 
demy, for  valuable  consideration,  a  certain 
quantity  of  Intoxicating  liquor,  commonly 
known  as  •Rutona.'"  Upon  the  trial  the 
State  proved,  by  several  witnesses,  that  they 
had  bought  Rutona  of  the  defendant  at  his 
drug  store  in  Swainsboro;  that  they  had 
drunk  it,  and  that  Its  effects  were  similar  to 
those  of  whisky;  that  it  was  Intoxicating, 
It  Is  described  as  tasting  like  whisky  with 
something  bitter  in  It  One  witness  says: 
"I  do  not  know  what  Rutona  Is  made  of.  I 
don't  know  a  single  Ingredient  in  it,  but 
there  must  be  some  alcohol  In  It  from  the 
effects  it  has.  I  never  drank  much  of  it,  but 
on  one  or  two  occasions,  when  I  had  drunk 
too  much  whisky,  and  whisky  was  out,  and  I 
was  feeling  sick,  I  drank  this.  After  a  man 
has  been  on  a  drunk  and  he  is  nervous,  he 
will  drink  most  anything  that  is  intoxicating. 
If  he  can't  get  whisky.  I  drank  this  Rutona, 
and  I  know  it  will  get  up  steam  in  a  little 
while.  It  will  quiet  the  nerves  and  put  the 
blood  to  circulating,  and  make  you  feel  good 
again."  The  defendant  introduced,  among 
other  witnesses,  the  president  and  the  secre- 
tary of  the  Columbia  Drug  Company,  the  cor- 
poration by  which  Rutona  Is  manufactured. 
The  president  testified  that  he  was  a  chemist 
by  profession,  and  that  the  percentage  of 
alcohol  in  Rutona  is  22  per  cent  In  macera- 
tion, but  that  by  the  time  it  is  through  evap- 
orating there  Is  not  over  18  to  20  per  cent, 
left  Formerly  the  percentage  of  alcohol  was 
higher,  but,  by  experiment,  the  amount  had 
been  reduced,  and  the  above  was  the  mini- 
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mum  amount  which  would  preserre  the  alka- 
loids aod  keep  the  active  Ingredients  In  solu- 
tion; that  quinine  is  the  active  principle 
of  Rutona;  that  It  Is  a  medicine,  is  not 
manufactured  or  sold  as  a  beverage,  is  not 
an  intoxicating  liquor ;  that.  If  a  person  were 
to  take  enough  of  the  medicine  to  be  affected 
by  the  alcohol,  "he  would  be  In  a  bad  fix, 
he  would  not  have  any  head  left"  The  sec- 
retary of  the  Columbia  Drug  Company  also 
testified  that  the  percentage  of  alcohol  in 
Rutona  was  22  per  cent.  The  medicine  Is 
obtained  by  allowing  the  alcohol  to  percolate 
through  Peruvian  cinchona  bark  and  other 
crude  drugs.  Only  so  much  alcohol  Is  used 
as  is  absolutely  necessary  to  hold  the  drugs 
in  solution.  It  is  intensely 'fitter,  does  not 
contain  one-fourth  as  much  alcohol  as  cheap 
whisky,  is  Incapable  of  being  used  as  a 
beverage.  If  a  man  were  to  drink  enough  of 
It  to  cause  him  to  be  affected  by  the  alcohol, 
he  would  be  positively  stupefied.  It  con- 
tains less  alcohol  than  a  great  many  of  the 
household  remedies  now  on  the  market.  An- 
other witness  testified,  for  the  defendant, 
that  he  had  bought  a  bottle  of  Rutona  and 
had  used  it  according  to  directions,  and  that 
it  did  him  good ;  but  this  witness  evinced  his 
impartiality  by  testifying  on  cross-examina- 
tion :  "Good  old  rye  whisky  will  do  me  good 
too,  any  tonic  will  do  me  good,  and  I  ex- 
pect it  [referring  to  Rutona]  would  make 
you  drunk."  The  defendant  stated  that  he 
had  sold  Rutona  along  with  other  patent 
medicines  in  his  store,  not  as  a  beverage,  and 
with  no  intention  of  violating  the  law.  Two 
bottles  of  the  Rutona  were  Introduced  in  evi- 
dence and  submitted  to  the  consideration  of 
the  jury,  but,  as  none  of  this  was  transmitted 
to  this  court  with  the  record,  we  are  unable 
to  give  any  more  accurate  description  of  It 
than  we  have  been  able  to  summarize  from 
the  evidence  as  above.  The  building  known 
as  the  Masonic  Academy  in  Swainsboro  is  no 
longer  used  for  school  purposes,  though  the 
Masonic  lodge  is  still  located  there.  The 
school  has  been  moved  to  a  new  building  just 
a  short  distance  away.  The  drug  store  of 
the  defendant,  where  the  sales  took  place, 
was  within  a  few  hundred  yards  of  both  the 
old  and  the  new  location  of  the  school. 

1.  By  demurrer  the  point  was  raised  that 
the  act  of  1877  is  no  longer  in  effect;  that 
It  has  been  repealed  by  the  charter  of  the 
city  of  Swainsboro,  approved  December  6, 
1900.  The  26th  section  of  that  charter  (Acts 
1900,  p.  435)  is  as  follows:  "That  the  city 
council  shall  have  complete  control  of  the 
manufacturing,  wholesaling,  and  retailing  of 
spirituous  or  malt  liquors  or  any  Intoxicants 
in  the  city;  provided,  the  license  for  retail- 
ing such  shall  not  be  less  than  one  thousand 
dollars  per  annum;  to  prohibit  the  storage 
or  keeping  of  wine,  beer,  malt,  alcoholic  or 
intoxicating  liquors  of  any  kind  for  illegal 
purposes,  or  prohibit  -the  same  from  being 
brought  into  said  city,  and  to  punish  within 
the  limits  prescribed  by  this  charter  any  per- 


son  or  persons  violating  the  same."  The  re- 
pealing of  statutes  by  implication  is  not  fa- 
vored. We  construe  this  clause  of  the  charter 
as  giving  the  city  authorities  control  of  the 
retailing  only  of  such  liquors  as  may  now  or 
hereafter  be  lawfully  sold  in  Swainsboro,  If 
there  are  now,  for  any  reason,  or  shall  here- 
after be,  by  the  repeal  of  the  statute  of  1877 
or  otherwise,  any  liquors  which  may  be  law- 
fully sold  there. 

2.  Another  demurrer  to  the  accusation 
makes  the  point  that  in  the  act  of  1877  the 
language  used  in  describing  the  Masonic 
Academy  is  "in  the  town  of  Swainsboro,  in 
Emanuel  county,"  while  the  accusation  mere- 
ly uses  the  words  "in  Swainsboro,  Georgia." 
There  is  nothing  in  the  point.  Sessions  v. 
State,  115  Ga.  18,  41  S.  E.  259;  Mayor  of 
Smithville  v.  Dispensary  Commissioners,  125 
Ga.  559,  54  S.  E.  539;  Murphy  t.  Waycross, 
90  Ga.  38,  15  S.  B.  817.      * 

3.  The  plaintiff  in  error  contends  that, 
since  the  school  formerly  taught  in  the  Ma- 
sonic Academy  has  been  moved  into  another 
house  near  by,  the  act  of  1877  is  no  longer  of 
force.  It  is  unnecessary  for  us  to  decide 
whether  the  act  in  question  could  be  repealed 
even  by  the  destruction  of  the  building  nam- 
ed therein  and  the  total  discontinuance  of 
both  the  Masonic  lodge  and  the  school  locat- 
ed therein  at  the  time  of  the  passage  of  the 
act,  or  whether  the  center  of  the  three-mile 
territory  to  be  affected  has  shifted  by  the  re- 
moval of  the  school,  since  the  acts  for  which 
the  defendant  was  tried  occurred  within  three 
miles  of  both  the  new  and  the  old  location  of 
the  schooL  We  cannot  hold  that  the  slight 
difference  in  the  present,  from  the  former, 
location  of  the  school,  operated  to  repeal  the 
statute.  Compare  Allen  t.  Lytle,  114  Ga. 
275,  40  S.  B.  238. 

4.  The  holding  in  the  fourth  headnote 
seems  obvious. 

5.  The  definition  of  intoxicating  liquors, 
contained  in  the  fifth  headnote,  rests  upon 
the  authority  of  Black  on  Intoxicating  Liq- 
uors, §§  2,  8;  Intoxicating  Liquor  Cases,  25 
Kan.  751,  37  Am.  Rep.  284;  Colwell  v.  State, 
112  Ga.  75,  37  S.  B.  129. 

6.  We  think  that  the  verdict  would  hav^ 
been  authorized,  although  not  absolutely  de- 
manded, not  only  by  the  state's  testimony, 
but  also  by  the  evidence  submitted  by  the 
defendant  himself.  Under  the  testimony  of 
the  manufacturers,  Rutona  contains  18  to  22 
per  cent  alcohol.  Although  one  of  the  wit- 
nesses states  that  there  is  not  one-fourth  as 
much  alcohol  in  this  preparation  as  there  Is 
in  cheap  whisky,  common  knowledge  con- 
tradicts him.  Proof-spirit,  or,  as  it  is  com- 
monly called,  hundred-proof,  liquor,  the  Unit- 
ed States  government's  basis  for  revenue 
tax,  is  defined  by  the  Standard  Dictionary 
•to  be  "an  alcoholic  liquor  that  contains  half 
its  volume  of  alcohol."  Very  little  whisky 
is  hundred  proof.  Most  of  it,  especially 
the  cheaper  grades,  runs  from  seventy,  and 
even  lower,  to  ninety,  proof;  that  la  tD  uy. 
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contains  35  to  45  per  cent  alcoboL  Ck>mmer- 
clal  alcohol  itself  is  only  188  proof.  Been 
and  wines  usually  contain  only  4  to  10  per 
cent  of  alcohol  So  that  a  preparation  con- 
taining  22  per  cent  of  alcohol  would  be  In- 
toxicating even  If  taken  in  reasonably  small 
quantities.  The  mere  fact  that  ^  a  mixture 
may  have  medicinal  virtues  does  not  take  it 
from  under  the  l)an  of  the  law  against  the 
sale  of  intoxicants.  Whisky  itself  is  a  stimu- 
lant, and  has  some  good  qualities  as  a  medi- 
cine. The  theory  of  prohibitory  statutes  is 
that  it  is  better  to  forego  the  legitimate  uses 
of  these  alcoholic  mixtures  than  to  risk  the 
dangers  of  their  abuses.  However,  in  an  al- 
coholic preparation,  the  alcohol  may  be  so 
denatured  as  to  render  the  mixture  totally 
incapable  of  being  used  as  a  beverage;  and 
such  preparations  are  not  within  the  pur- 
view of  laws  against  the  sale  of  intoxicating 
liquors.  There  was  evidence  from  which  the 
jury  might  have  found  that  the  preparation 
in  question  belongs  to  this  class,  and  upon 
this  contention  the  defendant  mainly  rested 
his  defense.  The  trial  court  ignored  this 
question  and  in  effect  charged  to  the  con- 
trary. The  defendant  was  entitled  to  have 
this  defense  submitted  for  whatever  it  was 
worth.  In  the  light  of  all  the  testimony.  For 
this  alone  we  grant  a  new  triaL 
Judgment  reversed. 


{1  Oa.   A|»p.  150) 

HARDAWAY  v.  STATE.     (No.   176.) 
(Ck>art  of  Appeals  of  Georgia.     Feb.  5,  1907.) 
6ah£— Shooting  ow  Posted  Land— Indict- 
ment. 

An  indictment  onder  the  act  of  1903  (Acts 
1903,  p.  44)  amending  the  Pen.  Cknle  1895,  f 
221  (which  provides  for  the  posting  of  lands 
and  for  the  punishment  of  persons  hunting 
thereon**),  alleging  that  the  accused  did  on  the 
Ist  day  of  ♦•December,  1905,  •  ♦  •  hunt  with 
firearms  upon  the  land  of  [A],  said  lands  being 
then  and  there  posted  by  having  two  cards  on 
■aid  land  *  •  *  forbidding  all  persons  to 
hunt  on  said  lands,  and  the  said  [A]  having 
registered  his  name  in  the  register  for  posting 
lands  in  the  clerk's  office  in  said  county  as  re- 

Jiuired  by  law,'*  is  defective,  and  sets  forth  no  of- 
ense  under  the  statute,  and  should  have  been 
quashed  on  demurrer.  Under  the  requirements 
of  the  above  act  the  indictment  should  allege 
that  the  notice  had  been  posted  by  the  land- 
owner in  two  or  more  places  on  each  tract  of 
land;  that  the  landowner  had  registered  his 
name  in  '*the  roister  for  posting  lands,"  after 
first  having  stated^  etc.,  that  said  two  notices 
had  been  posted ;  and  that  at  the  time  of  regis- 
tering he  gave  a  description  of  the  lands,  by  giv- 
ing the  district  in  which  the  lands  were  located, 
the  number  of  the  lots,  or  other  description  suf- 
Qcient  to  put  the  public  on  notice  of  the  lands 
referred  to. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Greene  Coun- 
ty; Lewis,  Judge. 

Tom  Hardaway  was  convicted  of  hunting 
oa  posted  lands,  and  brings  error.    Reversed. 

James  B.  &  Noel  P«  Park,  for  plaintiff  in 
error.  Joseph  B.  Pottle,  Sol.  Gen.,  and  James 
Davison,  for  the  State. 


HILL,  a  J.  Tom  Hardaway  was  indicted 
in  the  superior  court  of  Greene  county  for  a 
misdemeanor,  the  indictment  charging  that 
he  "did  on  the  first  day  of  December,  1905,  in 
said  county,  hunt  with  firearms  upon  the  land 
of  C.  J.  Thornton,  said  lands  being  then  and 
there  posted  by  having  two  cards  on  said 
lands,  and  one  of  said  cards  being  then  and 
there  posted  at  the  courthouse  door  in  said 
county,  forbidding  all  persons  hunting  on 
said  lands,  and  the  said  a  J.  Thornton  hav- 
ing registered  his  name  in  the  register  for 
posting  lands  in  the  clerk's'offlce  in  said  coun- 
ty as  required  by  law."  Said  indictment  was 
transferred  to  the  county  court  of  Greene 
county.  The  defendant  demurred  to  the  in- 
dictment on  various  grounds,  and  the  de- 
murrer was  overruled;  whereupon  the  de- 
fendant '^waived  formal  arraignment,  trial 
by  Jury,  and  pleaded  not  guilty."  After  hear^ 
ing  the  evidence  the  court  found  the  defend- 
ant guilty.  The  defendant  presented  his  pe- 
tition for  certiorari,  alleging  "that  said  de- 
murrer should  have  been  sustained  by  the 
county  judge,  that  certain  evidence  was  er- 
roneously admitted,  that  his  conviction  was 
illegal,  contrary  to  law,  and  without  evidence 
to  support  it"  The  petition  was  sanctioned 
and  the  writ  of  certiorari  issued.  On  hear- 
ing the  certiorari,  the  judge  of  the  superior 
court  overruled  the  same  and  affirmed  the 
judgment  of  the  court  below.  To  this  judgi> 
ment  of  the  court  the  defendant  excepted, 
and  assigns  the  same  as  error. 

The  first  and  seomid  grounds  of  the  de- 
murrer can  well  be  considered  together.  The 
second  ground  of  the  demurrer  is  that  the 
indictment  is  defective,  in  that  it  does  not 
put  the  defendant  upon  notice  as  to  what 
lands  of  C  J.  Thornton  are  meant,  and  that 
said  lands  are  not  sufficiently  described,  nor 
does  said  indictment  allege  what  district  they 
are  in.  By  reference  to  the  act  of  1903  (Acts 
1908,  p.  44),  amending  section  221  of  the 
Penal  Code  of  1805,  it  will  be  seen  under 
what  conditions  the  law  makes  hunting  upon 
the  lands  of  another  a  misdemeanor.  Section 
1  of  this  act  declares  that  "It  shall  be  the 
duty  of  the  landowners  to  post  a  notice  in 
two  or  more  places  on  each  tract  of  land 
•  •  ♦  forbidding  all  persons  to  hunt  there- 
on." Section  2  of  the  act  requires  that  the 
landowner,  in  addition  to  posting  the  notice 
aforesaid  "In  two  or  more  places  on  each 
tract  of  land,"  shall  register  his  or  her  name 
in  a  book  to  be  known  as  "the  register  for 
posting  lands,"  in  the  office  of  the  clerk  of 
the  superior  court,  after  having  first  stated, 
etc.,  that  the  two  notices  have  already  been 
posted  upon  said  landowner's  land  as  re- 
quired by  section  1  of  this  act  Section  4 
(page  45)  bf  this  act  provides  that  "at  the 
time  of  the  registering  of  the  name  of  the 
landowner  he  shall  also  register  a  descrip- 
tion of  the  lands  that  have  been  posted,  giv- 
ing the  district  in  which  said  lands  are  lo- 
cated, and  either  the  numbers  of  the  lots  or 
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other  deBcrlption  of  the  lands  sufflcient  to 
put  the  public  on  notice  of  the  land  referred 
to." 

Gonstruhig  all  these  sections  of  the  act  to- 
gether, we  think  it  clear  that,  before  it  be- 
comes an  olfense  to  hunt  on  the  lands  of  an- 
other, the  following  facts  must  exist:  First 
The  landowner  shall  post  a  notice  In  two  or 
more  places  on  each  tract  of  land  forbidding 
all  persons  to  hunt  thereon.  Second.  Said 
landowner  shall  register  his  name  in  the 
register  for  posting  lands,  stating  in  the 
presence  of  the  officers  in  charge  of  said  book 
that  the  two  notices  haye  already  been  post- 
ed upon  each  tract  of  land.  Third.  At  the 
time  of  the  registering  of  the  name  of  the 
landowner  and  the  posting  of  the  land,  the 
landowner  shall  also  register  a  description 
of  the  land  that  has  been  posted,  giving  the 
district  in  which  said  land  is  located,  and 
either  the  numbers  of  the  lots  or  other  de- 
scription of  the  land,  sufficient  to  put  the 
public  on  notice  of  the  land  referred  ta 
What  the  act  requires  shall  be  done  to  con- 
stitute the  offense  should  be  alleged  in  the 
indictment  and  shown  by  the  evidence.  The 
omission  of  either  one  of  these  essential  al- 
legations is  fatal  to  the  indictment  We 
therefore  hold  that  the  court  erred  In  not 
sustaining  the  demurrer  on  the  first  and  sec- 
ond grounds,  and  that  the  judgment  of  the 
superior  court  in  overruling  the  certiorari 
was  error. 

Judgment  reversed. 

(1  Ga.  App.  B73) 

HARALSON   ▼.    SPBER.     (No.    lOft.) 
(Court  of  Appeals  of  Georgia.    April  11,  1907.) 

1.  Loos  AND  LOOOINO  —  LlENS  —  ENFOBGB- 

MBNTa— Actio  ns— Aixeg  ations. 

There  was  no  error  in  refusing  to  quash  the 
affidavit  and  fi.  fa.,  or  to  dismiss  the  levy,  in 
this  case.  Nor  was  it  error  to  overrule  the  de- 
murrer to  the  plaintiff's  petition  as  amended. 
Demand  after  the  debt  became  due  was  alleged 
by  amendment,  and  it  wi^s  impossible  to  aver  the 
completion  of  the  contract. 

2.  Same. 

In  the  foreclosure  of  liens  under  Civ.  Code 
1895,  §  2816,  it  is  not  essential  that  it  be  al- 
leged or  proved  that  the  contract  was  fully  com- 
pleted by  the  party  claiming  the  lien,  if  com- 
pliance with  the  contract  was  either  waived  or 
prevented  by  the  defendant.  In  presenting  the 
issue  of  lien  or  no  lien,  a  proper  averment  that 
the  promisor  was  prevented  by  the  promisee 
from  completing  his  contract  as  a  sawmillman 
is  a  good  substitute  for  a  statement  that  the 
obligations  of  the  contract  have  been  fully  met, 
and  (if  sustained  by  sufficient  evidence  satis- 
factory to  the  jury)  is  equivalent  to  completion, 
as  a  remedial  element. 
8.  Same. 

Though  full  performance  of  the  contract 
on  the  part  of  the  plaintiff  be  essential  to  the 
establishment  of  the  liens  provided  by  section 
2816  of  the  Civil  Ode  of  1895,  yet,  where  it 
appears  that  the  defendant  himself  prevented  the 
completion  of  a  contract  partly  performed,  and 
rendei«d  full  compliance  therewith  impossible, 
the  defendant  will  not  be  allowed  to  take  ad- 
vantage of  his  own  wrong,  so  as  to  defeat  the 
lien  for  the  services  already  rendered.  It  will 
in  such  a  case  be  presumed  tliat  there  was  a 
novation  of  the  original  contract  between  the 


parties,  and  that  by  subsequent  agreement  tbn 
parties  have  substituted  a  new  contract  in  such 
terms  as  require,  for  its  full  performance,  exact- 
ly that  which  the  plaintil^  has  ali'eady  perform- 
ed, and  no  more. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  88,  Logs  and  Logging,  ff  60-66.] 
4.  Same  «  Enforcement— EviDENCB—Snnn- 

CIENGT.     * 

The  evidence,  though  conflicting,  authorlEed 
the  verdict,  and  there  was  no  error  in  refusing 
a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  La  Grange; 
Harwell,  Judge. 

Action  by  one  Speer  against  one  Haralson. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Aflirmed. 

A.  H.  Thompson,  for  plaintiff  in  error.  W. 
T.  Tuggle  and  Hatton  Lovejoy,  for  defendant 
in  error. 

RUSSELIi,  J.  Speer,  a  sawmillman,  fore- 
closed his  lien  against  Haralson,  and  levied 
on  certain  lumber  sawed  by  him  for  the  de- 
fendant Haralson  gave  bond  for  the  lum- 
ber, instead  of  a  replevy  bond.  On  the  trial 
Haralson  moved  to  quash  the  affidavit  and 
fl.  fa.,  and  to  dismiss  the  levy,  and  by  a  de- 
murrer set  up,  as  reasons  why  the  affidavit 
and  fl.  fa.  should  be  quashed  and  the  levy 
dismissed,  (1)  that  the  affidavit  does  not  al- 
lege that  the  contract  is  complete,  nor  state 
any  reason  why  the  plaintiff  did  not  com- 
plete it;  (2)  no  demand  and  refusal  to  pay 
is  allied;  (fi)  the  affidavit  does  not  allege  the 
debt  to  be  due,  but  distinctly  denies  it  is 
due;  (4)  no  legal  reason  is  averred  why  de- 
mand was  not  made  on  the  owner;  (5)  the 
affidavit  does  not  state  when  or  by  whom 
demand  was  made.  Thereupon  the  plaintiff 
amended  his  affidavit  by  alleging  that  he  de- 
manded the  amount  due  of  the  defendant  aft- 
er it  became  due;  and,  further,  that  after  he 
had  cut  the  lumber  upon  which  the  lien  was 
claimed,  and  while  he  was  preparing  to  com- 
plete the  sawing,  the  defendant  hired  his 
fireman  and  his  stock  cutter  without  his  con- 
sent; that  without  these  hands  affiant  was 
unable  to  carry  on  the  sawing;  and  that  he 
tried  to  get  hands  to  take  the  place  of  hia 
fireman  and  stock  cutter,  but  was  unable  to 
do  so.  The  trial  Judge  overruled  the  demur- 
rer, and  the  defendant  excepted  pendente  lite. 
The  case  then  proceeded  to  trial,  and  the  Jury 
rendered  a  verdict  for  the  plaintiff.  The  de- 
fendant (now  plaintiff  in  error)  excepts  to 
the  overruling  of  his  demurrer  and  to  the 
refusal  of  his  motion  for  a  new  trial.  The 
demurrer  raised  all  the  issues  of  law  which 
are  pertinent  in  this  case,  and  the  grounds 
thereof  are  properly  presented  here  for  ad- 
judication. 

If  the  court  was  right  in  overruling  these 
demurrers,  the  verdict  cannot  be  disturbed, 
for  there  is  evidence  to  support  it  If  the 
judge  should  have  sustained  the  demurrers 
and  motion  to  quash,  the  plaintiff  could  not 
foreclose  his  lien  as  a  sawmillman  then,  and 
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never  could  in  the  future.  It  Is  true  that 
the  learned  counsel  for  plaintiff  in  error  in- 
sists in  his  brief  that  the  verdict  is  con- 
trary to  evidence,  against  the  weight  of  evi- 
dence, and  without  evidence  to  support  It;  but 
this  contention  rests,  it  will  be  ^ound  upon 
investigation,  wholly  upon  counsel's  view  of 
the  law,  and  upon  the  theory  that  the  evi- 
dence showing  why  the  sawing  was  not  com- 
pleted should  not  be  considered.  Summaris- 
ing the  motion  to  quash  the  affidavit  of  fore- 
closure, the  affidavit  is  attacked  on  three 
grounds:  (1)  That  it  ^oes  not  show  that 
the  contract  of  sawing  has  been  completed; 
or  (2)  that  the  amount  claimed  is  due;  or  (3) 
that  a  demand  has  been  made.  The  objec- 
tion that  no  proper  demand  was  legally  set 
forth  in  the  affidavit  (and  which.  In  different 
forms,  was  the  burden  of  three  grounds  of 
the  demurrer)  was  met  by  amendment  de- 
tailing that  the  demand  was  made  on  the 
defendant  by  plaintiff  in  person,  and  after  the 
debt  became  due.  This  met  the  motion  to 
quash;  and  as  to  this  ground  the  motion  was 
properly  overruled.  On  the  trial  there  was 
proof  of  demand,  though  this  was  not  neces- 
sary, as  demand  was  not  denied  by  the  coun- 
ter affidavit  Langston  v.  Anderson,  69  Ga. 
65.  The  affidavit  as  amended  also  shows 
that  it  is  distinctly  alleged  that  the  debt  for 
the  sawing,  on  which  a  lien  is  claimed,  is 
due.  So  that  the  real  controlling  question  is 
whether  this  owner  of  the  sawmill,  even  if 
he  was  prevented  by  the  owner  of  the  tim- 
ber (who  hired  his  two  indispensable  em- 
ployes, whose  positions  he  could  not  fill  with 
other  help)  from  complying  with  his  con- 
tract, shall  be  deprived,  though  himself  free 
from  fault,  of  just  compensation  for  the  la- 
bor already  done,  and  of  the  lien  attached  to 
such  service  by  law.  It  may  be  said  that  he 
could,  by  suit,  recover  judgment  for  the 
amount  of  his  services;  and  he  might  also 
recover  damages  for  the  breach  of  the  con- 
tract. But  In  many  Instances  the  special  lien 
allowed  by  law  is  the  only  security  or  guar- 
antee for  the  collection  of  the  sum  due, 
which  might  otherwise  be  merely  Included 
in  a  noncollectible  judgment. 

It  Is  well  settled  that  the  lien  laws  are  in 
derogation  of  the  common  law  and  are  to 
be  strlctiy  construed.  And  generally  before 
one  can  claim  a  lien  for  services,  material 
or  labor,  It  Is  Incumbent  on  him  to  show  that 
he  has  compiled  witii  and  performed  a  con- 
tract declared  on.  This  is  the  express  stat- 
ute with  reference  to  such  liens  enforceable 
against  real  estate;  and,  In  Faircloth  v. 
Webb,  125  Ga.  231,  53  S.  E.  592  (5),  the  same 
role  seems  to  be  applied  to  liens  sought  to 
be  enforced  on  personalty,  the  court  holding 
that,  "in  order  to  establish  his  lien,  it  is 
incumbent  upon  the  laborer  to  show  that  he 
complied  with  and  performed  the  contract 
declared  on.*'  In  Tanzley  v.  Lampkin,  113 
Ga.  1007,  39  S.  B.  473,  it  was  held  that  a 
verdict  for  the  defendant  is  demanded, 
where  a  laborer  institutes  a  suit  to  foreclose 


a  lien  which  he  claims  against  real  sstats^ 
and  where  there  is  no  testimony  to  show 
that  he  has  completed  his  contract  of  labor. 
But  the  point  now  before  us  was  not  involv- 
ed in  either  of  those  cases;  and  though  it  is 
generally  essential  to  allege,  and,  when  al- 
1^^  to  prove,  that  a  contract  has  been 
complied  with  and  fully  performed,  this  rule 
is  subject  to  exceptions,  where  the  complete 
performance  is  prevented  by  the  opposite 
party  to  the  contract  The  principle  involved 
in  the  maxim  that  the  law  will  allow  no  one 
to  take  advantage  of  his  own  wrong  is  more 
binding  than  the  requirement  that  the  com- 
pletion of  the  contract  be  alleged.  To  hold 
otherwise  would  be  to  require,  in  some  cases, 
an  impossibility.  And  the  law  never  imposes 
this  burden  on  any  one. 

According  to  the  allegations  of  the  affidavit 
(which  for  the  purposes  of  demurrer  are  as- 
sumed to  be  true),  it  clearly  appears  that  the 
sawing  of  the  full  amount  of  lumber,  accord- 
ing to  the  terms  of  the  contract,  was  prevent- 
ed by  Haralson  himself;  and.  If  the  demur* 
rer  is  well  taken,  Speer  could  not  foreclose 
his  lien  for  the  full  amount  of  the  lumber, 
or  even  for  that  which  had  been  sawed. 
Speer  set  forth  in  his  affidavit,  and  the 
amendments  thereto,  that  Haralson  hired  two 
of  bis  hands  at  the  sawmill;  that  other 
hands  could  not  be  secured,  though  he  made 
every  effort  to  do  so ;  and  that  the  mill  was 
thereby  forced  to  stop  sawing.  One  man  was 
his  fireman,  the  other  was  the  stock  cutter. 
Without  these  the  mill  could  not  be  run,  and 
Speer  could  not  replace  them  with  others. 
Haralson  having  caused  the  mill  to  shut  down, 
he  cannot  be  heard  to  complain  that  Speer  did 
not  go  on  sawing.  This  would  allow  him  to 
take  advantage  of  his  own  wrong.  As  the 
fundamental  principles  of  the  law  will  not  per- 
mit this,  we  have  no  difficulty  in  holding  that, 
where  one  party  is  prevented  from  completing 
his  contract  by  the  other  party  to  the  con- 
tract, the  first  party  retains  his  lien  for  the 
work  already  done.  If  this  be  sound  prin- 
ciple, such  a  party  has  the  right  to  allege 
the  reasons  why  he  has  not  completed  the 
contract  instead  of  averring  its  completion; 
and  consequentiy  this  demurrer  to  the  affida- 
vit was  properly  overruled,  and  evidence  on 
the  subject  properly  admitted. 

Proof  of  the  completion  of  a  contract  in 
cases  of  lien  may  be  dispensed  with  either 
where  compliance  with  the  contract  is  pre- 
voited  by  the  action  of  the  defendant  or 
where  the  defendant  waives  compliance.  We 
have  examined  at  least  two  cases  in  our  own 
state  which  are  directiy  in  point  In  Hart 
V.  Hirsch,  74  Ga.  799,  the  plaintiff  sued  out  a 
laborer's  lien.  It  was  admitted  that  the  con- 
tract had  not  been  fully  completed ;  but  the 
plaintiff  gave  as  a  reason  therefor  that  the 
defendant  had  refused  to  pay  him  the  amount 
due  monthly  for  wages,  and,  in  violation  of 
his,  contract,  had  removed  the  plaintiff's  goods 
from  his  house.  And  in  that  case  the  court 
refused  a  request  to  charge  the  Juxj  as 
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follows:  ^n  order  for  tbe  plaintiff  to  pre- 
vail In  this  case,  it  is  necessary  tliat  be  most 
sliow  that  he  completed  his  contract  of  labor.** 
Tbe  Supreme  Gonrt  affirmed  a  judgment 
denying  a  new  trial,  expressly  holding  that 
no  error  was  made  in  refusing  to  charge  as 
requested.  In  Lewis  ▼.  Owens,  124  Ga.  228, 
52  S.  E.  338,  It  was  held  that  a  cropper  was 
entitled  to  a  laborer's  lien,  although  he  did 
not  complete  his  crop,  being  prevented  from 
doing  so  by  the  levy  thereon  of  a  distress 
warrant  against  his  employer.  If  the  fact 
tbat  the  contract  has  not  been  completed  will 
not  defeat  tbe  lien  where  a  third  party — a 
stranger  to  the  contract — prevents  its  com- 
pletion, still  less  will  It  be  defeated  when 
the  employer  in  person  takes  steps  to  pre- 
vent his  employ^  from  complying.  And  the 
authorities  In  our  own  state  are  re-enforced 
by  decisions  from  the  courts  of  last  resort 
in  every  section  of  the  Union,  sustaining  the 
principle  that  a  statutory  lien  is  not  lost  by 
noncompliance  with  the  contract  where  the 
lienor  is  prevented  by  the  other  party  from 
completing  his  contract. 

In  Bohem  v.  Seabury,  141  Pa.  594,  21  Atl. 
674,  it  is  held  that  in  foreclosing  a  mechanic's 
lien  It  is  necessary  to  allege  completion  of 
the  contract  or  that  the  owner  had  prevented 
the  completion ;  thus  recognizing  tbe  doctrine 
stated  above,  that  prevention  from  complying  | 
is  a  good  substitute  for  compliance  and  com- 
pletion. In  Pardue  v.  Missouri  R.  Co.,  52 
Neb.  201,  71  N.  W.  1022,  66  Am.  St  Rep.  489, 
it  is  decided  that,  where  a  contractor  has  been 
wrongfully  Interrupted  by  the  owner  and  pre- 
vented from  completing  the  work,  the  con- 
tractor is  entitled  to  his  lien  for  the  work 
done  and  material  furnished.  In  Smith  t. 
Flelschman,  48  N.  Y.  Supp.  234,  23  App.  Dlv. 
S55,  It  was  held  that  "a  contractor's  right 
to  a  lien  cannot  be  defeated  upon  the  ground 
that  he  failed  to  complete  his  contract  with- 
in tbe  specified  time,  when  the  failure  was 
due  to  interference  by  the  owner."  In  Orr 
▼.  Fuller,  172  Mass.  597,  52  N.  B.  1091,  It  was 
held  tbat  "a  contractor  has  a  lien  for  the  por- 
tion of  work  done  on  a  house  when  the  con- 
tract is  broken  by  the  owner  after  part  per- 
formance." We  think  it  settled,  therefore, 
where  one,  who  would  have  a  lien  at  the  com- 
pletion of  the  contract,  is  prevented  by  the 
act  of  tbe  other  party  from  completing  his 
contract,  and  is  himself  free  from  fault,  such 
a  one  would  still  be  entitled  to  his  Hen  to 
such  an  extent  as  be  had  complied  with  the 
contract.  It  was  held  in  Hawkins  v.  Cham- 
bliss,  120  Oa.  615,  48  S.  B.  169,  tbat  there 
could  be  such  a  waiver  of  compliance  with 
the  contract  as  would  preserve  tbe  lien  as  to 
the  portion  of  the  work  done,  although  the 
contract  was  not  completed. 

We  have,  in  part,  based  our  ruling  In  this 
case  upon  the  principle  underlying  the  holding 
In  the  case  last  above  cited — ^the  presumption 
of  a  novation  of  the  original  contract.  Based 
upon  this  principle,  there  is  no  conflict  be- 
tween our  decision  in  this  case  and  the  long 


line  of  decisions  which  make  the  completion 
of  the  contract  one  of  the  essential  prere- 
quisites to  the  existence  of  a  lien.  As  they 
who  make  contracts,  have  by  mutual  con- 
sent the  right  to  alter  them,  and  as  he  who 
prevents  a  thing  from  being  done  shall  not 
avail  himself  of  the  nonperformance  which 
he  himself  occasioned,  the  breach  of  tbe  con- 
tract by  the  one  party  may  be  assented  to  by 
the  other  at  his  option ;  and,  if  assented  to. 
It  becomes  a  mutual  agreement,  which  pre- 
sumes a  new  contract,  the  operation  of  which 
extends  to  that  whic^  has  been  performed  by 
the  lienor  up  to  the  time  of  the  assent,  and 
no  further,  and  becomes  an  executed  or  com- 
pleted contract  In  this  view  of  the  case» 
Haralson,  when  he  broke  the  contract,  by 
preventing  Speer  from  sawing,  thereby  pro- 
posed that  the  contract  be  reduced  from  one 
of  sawing  100,000  feet  of  lumber  to  one  for 
sawing  61,000.  Speer  had  the  option  to  agree 
to  this  change  If  he  saw  fit  By  his  suit  he 
did  agree,  and  the  contract  became  complete, 
and  he  was  therefore  authorized  to  enforce 
his  lien. 

A  remedy  at  law,  as  in  medical  science.  Is 
prescribed,  designed,  and  administered  so  as 
to  cure,  or,  at  least,  relieve,  the  ills  from 
which  the  patient  suffers.-  Sometimes  the 
proper  remedy  is  elementary  in  sul)stance; 
sometimes  a  prescription  requires  compound; 
and  generally,  in  law,  the  remedy  is  the 
mingling  of  several  rights,  compoimded  to 
make  a  panacea  which  shall  relieve  the  par- 
ty's wrongs  and  restore  his  rights  to  free 
and  healthful  action.  In  law,  as  In  medicine^ 
there  is  frequently  more  than  one  formula  l^ 
which  a  remedy  can  be  compounded  and  per- 
fected. Sometimes  the  remedy  is  composed 
of  certain  remedial  ingredients,  and  at  other 
times  new  and  different  curatives  are  either 
added  or  omitted,  to  suit  the  case.  Frequents 
ly,  for  the  lack  of  one  sanative,  the  law  Bub> 
stitutes  another,  which  will  produce  a  like 
healing  effect  Relief,  both  in  law  and  medi- 
cine, is  the  object  sought  The  sawmillman 
needed  a  remedy  to  put  his  lien  In  healthy  ac- 
tion. One  of  the  Ingredients  of  that  remedy 
must  be  a  proper  aflldavlt,  and  the  proper 
presentation  of  the  issue  of  lien  or  no  lien* 
According  to  the  usual  formula  of  the  pre- 
scription, full  compliance  with  the  con- 
tract must  be  stated.  That  particular  nar- 
cotic is  not  available,  but  the  doctor  finds  a 
balm  in  Gilead  in  a  proper  averment  tbat  the 
promisor  was  prevented  by  the  promisee  from 
completing  his  contract  as  a  sawmillman* 
With  this  change  the  prescription  can  be  com- 
pounded, because  a  good  substitute  has  been 
found  for  the  statement  that  the  obligations 
of  the  contractor  have  been  fully  met  The 
pleadings  are  complete.  A  substitute  aver^ 
ment,  if  sustained,  as  in  this  case»  by  suf- 
ficient evidence  which  was  satisfactory  to  the 
Jury,  is  equivalent  to  completion,  as  a 
dial  element 

Judgment  affirmed. 
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STATE  ex  rel.  SPENCBB  t.  McOAW  et  ml. 

(SQiMcme  Court  of  South  GaroliDE.     July  11* 
1907.) 

L  STATITTKa—LOCAL  ACTS— SCHOOL  DISTBICT8 

— Chanqk  or  Boundaries. 

25  St.  at  Large,  p.  731,  amending  20  St. 
at  Large,  p.  246,  creating  the  school  district  of 
Yorkville,  oy  extending  its  boundaries,  is  not  in 
violation  of  Const,  art  3,  f  34,  subd.  4,  pro- 
hibiting the  General  Assembly  from  enacting 
local  laws  to  incorporate  educational  societies; 
that  section  applying  to  institutions  of  learning, 
and  not  to  school  districts. 

2.  Sams. 

25  St.  at  Large,  p.  731,  amending  20  St 
at  Large,  p.  246,  creating  the  school  district 
of  Yorkvilfe,  by  extending  its  boundaries,  is 
not  in  violation  of  Const,  art.  3,  §  34,  subd.  5, 
prohibiting  incorporating  of  school  districts  by 
special  law,  as  such  act  does  not  incorporate 
a  district,  but  only  amends  a  previous  statute 
of  incorporation. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
▼ol.  44,  Statutes,  f  107.] 

3.  Samk. 

Const,  art.  3,  f  34,  subd.  11,  prohibiting 
special  laws  in  all  cases  where  a  general  law 
can  be  made  applicable,  must  be  construed  in 
connection  with  article  11,  fi  5,  providing  that 
the  General  Assembly  shall  establish  public 
schools  and  divide  counties  into  suitable  school 
districts:  and,  so  construed,  a  special  act  ex- 
tending the  boundaries  of  a  school  district  al- 
ready created  may  be  regarded  as  a  special  pro- 
vision to  a  general  law,  and  therefore  not  on- 
constitutional. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  f  107.] 

4.  Same— Chanob  of  Cobpobats  Chahteb. 

Const,  art  9,  f  2,  providing  that  no  charter 
of  incorporation  shall  be  granted,  changed,  or 
amended  b^  a  special  law,  relates  to  private  or 
quasi  public  corporations,  and  not  to  school  dis- 
trictiL 

Application  by  the  state,  on  the  relation 
of  C  B.  Spencer,  for  writ  of  mandamus 
against  W.  B.  McCaw  and  others.  Writ  de- 
nied. 

a  B.  Spencer,  in  pro.  per.  W.  B  McCaw, 
Cor  respondents. 

GABT,  A.  J.  This  is  an  application  to  the 
court  in  the  exercise  of  its  original  Jurisdic- 
tion, for  an  order  of  Injunction  restraining 
the  respondent  from  ordering  and  holding  an 
election  in  the  school  district  of  Yorkfille. 
The  said  school  district  was  incorporated  by 
an  act,  entitled  "An  act  to  create  the  school 
district  of  TorkvlUe,  in  York  county,  and 
enable  it  to  organize  a  system  of  free  schools, 
and  to  levy  a  tax  in  support  of  the  same,  and 
to  purchase  and  hold  property,*'  approved  22d 
December,  1888.  20  St  at  Large,  p.  246.  This 
statute  embraced  an  area  of  one  mile,  extend- 
ing from  the  intersection  of  Congress  and 
Liberty  streets.  On  the  15th  of  February, 
1907,  an  act  was  passed,  entitled  "An  act  to 
enlarge  the  area  of  the  school  district  of 
Yorkville  to  two  and  one-half  miles"  (25  St 
at  Large,  p.  731),  which  provides:  **That 
after  the  approval  of  this  act,  the  territory 
embraced  within  the  area  extending  two  and 
one-half  miles,  from  the  intersection  of  Con- 
gress and  Liberty  streets,  in  the  town  of 
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Yorkville,  in  said  state,  be  declared  a  sepa- 
rate school  district,  and  to  foe  known  as  the 
'School  District  of  Yorkville,'  and  that  it  be 
invested  with  such  corporate  powers  as  may 
be  necessary  to  carry  out  the  purposes  of  its 
organization,  as  now  declared  by  law  hereto- 
fore creating  the  same,  and  acts  supplemen- 
tary or  amendatory  thereto." 

The  petitioner  alleges  that  this  act  is  un- 
constitutional on  the  following  grounds,  to 
wit:  "(a)  In  that  it  is  in  violation  of  and 
Is  repugnant  to  article  3,  $  34,  subds.  4,  5,  11, 
of  the  Constitution  of  South  Carolina.  (1> 
The  school  district  of  Yorkville,  whose  char- 
ter is  hereby  amended,  is  not  an  educational 
institution  under  the  control  of  the  state. 

(2)  It  is  a  new  school  district,  the  creation 
of  which  is  expressly  prohibited.  (3)  A  spe- 
cial law  has  been  enacted  where  a  genera) 
law  could  have  been  made  applicable,  (b) 
In  that  it  is  in  violation  of  and  repugnant  to 
article  9,  f  2,  of  the  Constitution  of  South 
Carolina,  In  that  the  Yorkville  school  district, 
the  corporation  whose  charter  has  been 
amended  by  said  act  of  the  General  Assem- 
bly, is  not  one  of  the  excepted  corporations 
enumerated  in  article  9,  §  2,  of  the  Constitu- 
tion, namely,  'such  charitable,  penal,  educa- 
tional' or  reformatory  corporations,  as  may 
be  under  the  control  of  the  state,'  but  on  the 
contrary,  is  a  corporation  whose  charter  can- 
not be  amended  by  special  law,  save  only  un- 
der the  proviso  to  article  9,  f  2,  of  the  Con- 
stitution, which  provides  'that  the  General 
Assembly  'may  by  a  two-thirds  vote  of  each 
house,  on.  a  concurrent  resolution,  allow  a 
bill  for  a  special  charter  to  be  introduced, 
and  may  pass  the  same  as  other  bills' ;  but 
in  this  connection  petitioner  avers  and  char- 
ges that  no  such  two-thirds  vote  of  each 
bouse  was  taken  on  a  concurrent  resolution 
allowing  the  Introduction  and  passage  of  the 
bill  into  the  act  herein  assailed." 

We  proceed  to  consider,  first,  the  grounds 
upon  which  it  is  contended  the  statute  is  ob- 
noxious to  certain  provisions  of  article  3,  f 
34,  of  the  Constitution,  which  is  as  follows : 
"The  General  Assembly  of  this  state  shall  not 
enact  local  or  special  laws  concerning  any  of 
the  following  subjects,  or  for  any  of  the  fol- 
lowing purposes,  to  wit:  (1)  To  change  the 
names  of  persons  or  places.  (2)  To  lay 
out,  open,  alter  or  work  roads  or  highways. 

(3)  To  Incorporate  cities,  towns  or  villages, 
or  change,  amend  or  extend  the  charter  there- 
of. (4)  To  incorporate  educational,  religi- 
ous, charitable,  social,  manufacturing  or  bank- 
ing institutions  not  under  control  of  the 
state,  or  amend  the  charters  thereof.  (5) 
To  incorporate  school  districts.  (6)  To  au- 
thorize the  addption  or  legitimation  of  chil- 
dren. (7)  To  provide  for  the  protection  of 
game.  (8)  To  summon  and  empanel  grand 
or  petit  jurors.  (9)  To  provide  for  the  age 
at  which  citizens  sh^U  be  subject  to  road  or 
other  public  duty.  (10)  To  fix  the  amount 
or  manner  of  compensation  to  be  paid  to  any 
county  officer,  except  that  the  laws  may  be 
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80  made  as  to  grade  the  compensation  In 
proportion  to  the  population  and  necessary 
serrice  required.  (11)  In  all  other  cases, 
where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted.  (12)  The 
General  Assembly  shall  forthwith  enact  gen- 
eral laws  concerning  said  subjects  for  said 
purposes,  which  shall  be  uniform  in  their 
operation:  provided,  that  nothing  contained 
in  this  section  shall  prohibit  the  General  As- 
sembly from  enacting  special  provisions  in 
general  laws.  (13)  The  provisions  of  this 
section  shall  not  apply  to  charitable  and  edu- 
cational corporations,  where,  under  the  terms 
of  a  gift,  devise  or  will,  special  incorporation 
may  be  required." 

1.  The  statute  does  not  violate  subdivision 
4  of  that  section,  for  the  reason  that  a  school 
district  is  not  an  educational  institution, 
and  therefore  that  provision  is  inapplicable. 
It  has  reference  to  Institutions  of  learning, 
such  as  colleges.  Nor  is  it  repugnant  to  sub- 
division 5  of  that  section,  as  the  statute  does 
not  incorporate  the  school  district,  but  Is  in 
effect  only  an  amendment  of  a  previous  stat- 
ute of  incorporation.  It  will  be  observed 
that  the  General  Assembly  Is  not  only  pro- 
hibited from  enacting  local  or  special  laws 
of  incorporation,  concerning  any  of  the  sub- 
jects enumerated  in  subdivisions  3  and  4,  but 
likewise  from  amending  or  extending  char- 
ters already  In  existence.  In  subdivision  5, 
however,  there  is  only  a  prohibition  against 
the  incorporation  of  a  school  district,  but 
there  Is  no  inhibition  against  amending  or 
extending  a  charter  granted  prior  to  the 
adoption  of  the  Ck)nstitutIon. 

2.  The  next  question  is  whether  the  stat- 
ute was  obnoxious  to  subdivision  11.  This 
subdivision  must  be  construed  in  connection 
with  article  11,  §  5,  which  provides  that 
'*the  General  Assembly  shall  provide  for  a 
liberal  system  of  free  public  schools  for  all 
children  between  the  ages  of  six  and  twenty- 
one  years,  and  for  the  division  of  the  coun- 
ties into  suitable  school  districts,  as  com- 
pact in  form  as  practicable,  having  regard  to 
natural  boundaries,  and  not  to  exceed  forty- 
nine,  nor  be  less  than  nine  square  miles  in 
area :  •  ♦  •  provided,  further,  that  noth- 
ing In  this  article  contained  shall  be  con- 
strued as  a  repeal  of  the  laws,  under  which 
the  several  graded  school  districts  of  this 
state  are  organized.  The  present  division  of 
the  counties  into  school  districts  and  the  pro- 
visions of  law  now  governing  the  same  shall 
remain  until  changed  by  the  General  Assem- 
bly." In  granting  general  laws  concerning 
school  districts  which  shall  be  uniform  in 
their  operation,  the  General  Assembly,  In  pro- 
viding for  the  division  of  counties  Into  suit- 
able school  districts  as  compact  In  form  as 
possible,  has  the  power  in  each  instance  to 
regard  natural  boundaries,  and  to  determine 
the  number  of  miles  In  area  a  school  district 
shall  contain,  provided  it  shall  not  exceed  49 
nor  be  less  than  9  square  miles.  This  could 
unquestionably  be  enacted  as  a  special  provi- 


sion in  a  genera]  law.  A 'statute,  therefore, 
which  could  be  enacted  as  a  special  provision 
in  a  general  law  will  not  be  declared  uncon- 
stitutional merely  because  It  Is  in  form  a 
separate  act,  but  will  be  regarded  as  an 
amendment  of  the  general  law  upon  the  sub- 
ject Grocery  Ck>.  ▼.  Burnet,  61  S.  C  205, 
39  S.  E.  381,  58  L.  B.  A.  687.  In  that  case 
the  court  uses  this  language:  *'We  think  it 
safe  to  say  that  if  it  be  competent  for  the 
Legislature,  while  enacting  a  general  law, 
to  enact  special  provisions  therein,  it  is  also 
competent  to  enact  similar  special  provisions 
by  way  of  amending  a  general  law.  The 
former  power  would  necessarily  include  the 
latter." 

3.  The  last  objection  urged  against  the  con- 
stitutionality of  the  statute  is  that  it  is  viola- 
tive of  article  9,  I  2,  which  is  as  follows: 
'*No  charter  of  incorporation  shall  be  grant- 
ed, changed  or  amended  by  special  law,  ex- 
cept In  the  case  of  such  charitable,  educa- 
tional, penal  or  reformatory  corporations  as 
may  be  under  the  control  of  the  state,  or  may 
be  provided  for  in  this  Ck)nstitution,  but  the 
General  Assembly  shall  provide  by  general 
laws  for  changing  or  amending  existing  char- 
ters, and  for  the  organizations  of  all  corpora- 
tions hereafter  to  be  created,  and  any  such 
law  so  passed,  as  well  as  all  charters  now 
existing  or  hereafter  created  shall  be  subject 
to  future  repeal  or  alteration:  provided, 
that  the  General  Assembly  may  by  a  two- 
thirds  vote  of  each  house  on  a  concurrent 
resolution,  allow  a  bill  for  a  special  charter 
to  be  introduced,  and  when  so  introduced, 
may  pass  the  same  as  other  bills."  We  have 
already  shown  that  the  statute  was  not  a 
special  law,  but  In  effect  an  amendment  to  a 
general  law,  as  It  merely  contained  a  special 
provision  that  could  have  been  enacted  in  a 
general  law.  Furthermore,  section  1  of  that 
article,  which  provides  that  "the  term  'cor- 
poration,* as  used  in  this  article,  includes  all 
associations  and  joint-stock  companies,  hav- 
ing powers  and  privileges  not  possessed  by 
Individuals  or  partnerships,  and  excludes  mu- 
nicipal corporations,"  has  no  reference  to  cor- 
porations such  as  a  school  district  having  the 
public  and  corporate  purpose  of  education. 
The  article  relates  to  private  or  quasi  pub- 
lic corporations.  This  objection  must  like- 
wise be  overruled. 

The  judgment  of  this  court  dismissing  the 
petition  has  already  been  filed. 


(T7  S.  C.  441) 
CITIZENS'   &   MAINE   BANK   ▼.   WIT- 
COVER. 

(Supreme  Court  of  South  C!arolina.     July  29, 
1907.) 

Appeal— Appealable  Obder. 

No  appeal  lies  from  an  order  refusing  to 
strike  out  an  answer  as  sham. 

[Ed,  Note.— For  cases  in  point,  see  Cent  Diy 
Tol.  Z  Appeal  and  Error,  S  704.] 
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Appeal  from  Oommon  Pleas  Circuit  Court 
of  Marlon  Comity ;  Watts,  Judge. 

Action  by  the  Cltlasens'  &  Maine  Bank 
against  one  Wltcover.  From  an  order  refus- 
ing to  strike  out  the  answer  as  sham,  plain- 
tut  ai^)eal8.    AfQrmed. 

Montgomery  &  Lide,  for  appellant  Jaa. 
W.  Johnson,  fbr  respondent 

WOODS,  J.  This  appeal  Is  from  an  order 
refusing  to  strike  out  defendant's  answer 
as  sham  and  irrelevant  The  complaint  al- 
leges the  making  by  the  defendant  of  two 
notes,  for  $180  and  $500,  dated  April  21,  1906, 
payable  to  the  order  of  J.  G.  Latimer,  60 
days  after  date,  the  Indorsement  of  the  note 
by  the  plaintiff  before  maturity,  the  present 
ownership  by  the  plaintiff,  demand  for  pay- 
ment, and  failure  to  pay.  Defendant  answer- 
ed as  follows:  **(!)  He  denies  each  and 
every  allegation  of  the  complaint  not  herein- 
after admitted.  (2)  He  admits  that  he  ex- 
ecuted the  notes  described  in  the  complaint 
but  denies  that  they  were  given  for  any 
valuable  or  other  consideration;  but,  on  the 
contrary,  he  alleges  that  they  were  given 
solely  for  the  accommodation  of  one  J.  O. 
Latimer,  and  were  without  consideration, 
which  fact  plaintiff  well  knew  at  the  time 
It  took  said  notes;  that  defendant  is  in- 
fonned  and  believes  that  when  said  notes  be- 
came due  the  said  J.  G.  Latimer  substituted 
his  own  note,  with  O.  M.  Latimer  as  In- 
dorser,  for  said  notes  in  said  bank,  and  said 
bank  accepted  same  in  lieu  of  this  defend- 
ant's notes,  thus  releasing  him  from  all  lia- 
bility to  said  bank  on  account  of  said  notes. 
(3)  He  admits  the  allegations  contained  in 
paragraphs  1  and  4  of  plaintiff's  first  cause  of 
action,  and  the  allegations  contained  in  1  and 
4  of  plaintiff's  second  cause  of  action." 

The  motion  to  strike  out  was  made  on  the 
pleadings ;  the  affidavits  of  W.  E.  Vest,  cash- 
ier of  the  plaintiff  bank,  denying  the  sub- 
stitution of  Latimer's  notes  for  the  notes  in 
suit  and  asserting  the  bank's  ownership  of 
the  notes ;  the  affidavit  of  W.  J.  Montgomery, 
Bsq.,  setting  forth  separate  admissions  of 
liability  by  the  defendant  after  the  notes  had 
oome  into  his  hands;  and  a  number  of  let- 
ters of  the  defendant  to  the  bank,  written 
after  the  maturity  of  the  notes,  asking  for 
Indulgence,  and  making  no  allusion  to  any 
defense  set  up  In  the  answer.  The  circuit 
judge  thus  states  his  conclusions  of  law  and 
fact :  *'No  contrary  showing  was  made  by  the 
defendant  his  counsel  taking  the  position 
that  by  his  answer  he  had  denied  a  ma- 
terial allegation  of  the  complaint  viz.,  that 
the  plaintiff  is  the  legal  owner  and  holder  of 
the  notes  sued  on,  and  therefore  the  an- 
swer could  not  be  disposed  of  on  motion.  In 
my  opinion  this  position  is  unsound,  because 
the  defenses  set  up  are  In  themselves  ad- 
missions of  title  in  the  plaintiff.  At  the  hear- 
ing before  me,  defendant's  attorney  abandon- 
ed the. defense  that  the  notes  were  accommo- 
dation paper.    I  am  satisfied  from  the  show- 


ing made  by  the  plaintiff  that  the  answer 
made  by  the  defendant  is  sham  and  Irrele- 
vant and  intended  merely  for  delay ;  but  as 
the  answer  raises  one  issuable  fact  viz., 
whether  or  not  the  plaintiff  took  the  notes 
indorsed  by  O.  M.  Latimer  in  substitution 
for  the  note  of  the  defendant  I  do  not  think 
I  have  the  power  to  strike  out  the  answer 
as  sham  and  irrelevant  on  affidavits.'* 

Section  173,  Code  Civ.  Proc.  1902,  provides: 
"Sham  and  Irrelevant  answers  and  defenses 
may  be  stricken  out  on  motion,  and  upon 
such  terms  as  the  court  may.  In  its  discre- 
tion, Impose."  The  exceptions  raise  the 
question  whether  the  remedy  provided  is 
available  wheai  the  sham  of  the  answer  is 
not  to  be  seen  on  the  face  of  the  record,  but 
can  be  made  to  appear  beyond  doubt  by  af- 
fidavits or  other  evidence.  Inasmuch  as  the 
motion  to  strike  out  was  denied,  the  order 
is  not  appealable,  and  we  are  precluded 
from  consideration  of  the  important  and  in- 
teresting question.  Harbert  v.  Railway  Co., 
74  S.  C.  13,  63  S.  B.  1001. 

The  judgment  Of  this  court  is  that  the  Judg- 
meiDt  Of  the  circuit  court  be  affirmed. 

(77  S.  C.  426) 
GREEN  V.  CATAWBA  POWER  CO. 

(Supreme  Court  of  South  Carolina.     July  25, 
1907.) 

Masteb  and  Servant— Injubiks  to  Ssbvant 

—Safe  Place  to  Wobk. 

In  an  action  for  injuries  to  a  servant,  al- 
leged to  have  been  caused  by  failure  of  a  mas- 
ter to  provide  a  safe  place  to  work,  before  the 
master  can  escape  liability  he  must  show  that 
the  servant  had  assumed  the  duty  of  adjusting 
the  proper  appliances  which  he  tumished,  and 
where  this  is  not  admitted,  and  the  evidence  ad- 
mits of  any  other  inference,  the  issue  is  for  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  1000,  1001.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  Prince,  Judge. 

Action  by  Ben  Green  against  the  Catav^ba 
Power  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

See  55  S.  E.  125. 

Wilson  &  Wilson  and  Russell  G-.  Lucas, 
for  appellant  Green  &  Hines  and  Mr.  Mc- 
Dow,  for  respondent. 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  in  consequence  of  the  falling  of  a 
battle  post,  which  he  was  assisting  to  raise 
and  place  in  position,  as  a  part  of  the  bench 
of  a  bridge,  by  means  of  a  jim  pole.  The 
acts  of  negligence  specified  in  the  complaint 
are:  (1)  That  the  defendant  failed  to  brace 
properly  the  bottom  of  the  jim  pole,  or 
otherwise  fix  it  securely;  (2)  that  it  failed  to 
warn  plaint iflf  of  the  extra  hazard  by  reason 
of  the  erection  of  the  jim  pole  in  an  unsafe 
manner;  (3)  that  it  caused  the  block  and 
tackle  to  be  fastened  by  a  chain  to  the  bot- 
tom of  the  jim  pole,  Instead  of  fastening  it 
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to  a  secure  object;  and  (4)  that  it  failed  prop- 
erly to  inspect  the  Jim  pole  and  superintend 
its  erection.  The  defendant  denied  the  al- 
legations of  negligence,  and  set  up  the  de- 
.  fenses  of  contributory  negligence  and  assump- 
tion of  risk.  At  the  close  of  the  plaintiff's 
testimony  the  defendant  made  a  motion  for 
a  nonsuit  on  the  following  groimds:  *'(1) 
That  the  evidence  fails  to  show  any  negli- 
gence on  the  part  of  the  defendant  company, 
causing  or  being  the  proximate  cause  of  the 
injury  to  the  plaintiff.  (2)  Upon  the  ground 
that  the  evidence  shows  that,  if  the  plain- 
tiff's injury  was  due  to  negligence,  It  was 
the  negligence  of  a  fellow  servant  or  fellow 
servants."  The  motion  was  refused.  The 
jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff, and  the  defendant  appealed. 

The  first  and  second  exceptions  are  as 
follows:  **(1)  Because  his  honor  erred  In  re- 
fusing the  defendant's  motion  for  a  nonsuit 
on  the  ground  that  the  evidence  failed  to 
show  any  negligence  on  the  part  of  the  de- 
fendant, causing  or  being  the  proximate 
cause  of  the  injury  to  the  plaintiff;  the  er- 
ror consisting  in  his  not  finding  that  the  in- 
jury to  the  plaintiff  was  caused  by  the  fall- 
ing of  a  battle  post,  which  was  being  raised 
by  a  jim  pole  to  which  was  attached  ropes 
and  blocks  and  tackle,  and  that  the  fall  of 
such  battle  post  was  due  to  the  failure  of 
Roseman  (the  foreman),  or  other  members 
of  the  gang  at  work,  to  secure,  guy,  or  fasten 
the  bottom  of  said  jim  pole,  or  to  adjust  said 
ropes,  blocks,  and  tackle,  and  that  the  duly 
to  so  secure,  guy,  and  fasten  such  jim  pole, 
and  to  properly  arrange,  attach,  and  adjust 
the  said  ropes,  blocks,  and  tackle,  was  a 
duty  resting  upon  the  servants  of  the  de- 
fendant who  were  working  with  the  same, 
and  was  a  mere  detail  incident  to  the  work, 
and  was  not  a  part  of  any  duty  that  the 
defendant  owed  to  the  plaintiff,  and  that  con- 
sequently there  was  no  such  breach  of  any 
duty  owed  plaintiff  by  the  defendant,  and 
no  negligence  was  shown  on  the  part  of  the 
defendant.  (2)  Because  his  honor  erred  in 
refusing  defendant's  motion  for  nonsuit  on 
the  ground  that  the  testimony  showed  that 
the  plaintiff  sustained  his  injury  through  the 
negligence  of  his  fellow  servant;  his  error 
consisting  in  not  finding  that  the  testimony 
showed  that  Roseman  was  the  fellow  servant 
of  the  plaintiff  at  the  time  of  the  acts  causing 
the  injury  to  plaintiff."  The  third  exception 
is  substantially  the  same  as  the  second. 
These  exceptions  will  be  considered  together. 
The  first  point  which  the  appellant's  at- 
torneys make  in  their  argument  is  as  fol- 
lows: "Defendant  furnished  a  suflacient  sup- 
ply of  safe  and  suitable  appliances.  The 
negligence,  if  any,  was  in  tike  adjustment, 
setting  up,  and  adaptation  of  the  appliances 
to  the  work  in  hand.  It  is  well  settled  that 
the  adjustment  and  adaptation  of  implements 
to  the  work  in  hand,  according  to  its  various 
Deeds,  is  the  duty  of  a  servant,  and  not  of 
the  master,  and  negligence  on  defendant's 


part  cannot  be  predicated  upon  the  failure 
to  use  due  care  In  tliat  regard."  They  cited 
numerous  authorities  which  amply  sustain 
said  proposition,  provided  it  appears,  either 
from  the  express  language  of  the  contract 
entered  into  between  the  master  and  servant 
or  by  implication,  that  the  servant  agreed  to 
adjust  the  appliances  as  the  occasion  requir- 
ed during  the  progress  of  the  work,  or  no 
other  inference  could  be  drawn  from  the 
evidence.  Unless  this  fact  is  admitted,  the 
court  cannot  say,  as  matter  of  law,  that  the 
servant  undertook  to  discharge  this  duty, 
and  must  submit  the  question  to  the  jury. 
In  2  Labatt  on  Master  &  Servant,  §  615,  the 
rule  is  thus  stated:  ''The  limits  of  a  mas- 
ter's liability  for  an  injury  caused  by  a 
scaffold  or  other  appliance,  constructed  or 
adjusted  as  a  part  of  the  work,  are  deter- 
mined upon  the  hypothesis  that  It  is  his 
duty,  in  the  alternative,'  'to  furnish  either  a 
suitable  platform  or  scaffold  for  doing  the 
work  that  the  plaintiff  and  his  employes  were 
required  to  do,  or  proper  and  suitable  ma- 
terials for  the  construction  of  such  a  plat: 
form.'  Under  the  general  principle  stated 
in  section  594,  supra,  the  question  whether 
the  one  or  the  other  of  these  duties  was 
chargeable  to  the  master  is  primarily  one  for 
the  jury,  under  proper  instructions.  •  ♦  ♦ 
The  starting  point  of  one  of  these  lines  of 
investigation  may  be  said  to  be  in  the  ques- 
tion whether  the  construction  or  adjustment 
of  the  defective  instrumentality  was  a  func- 
tion which  the  master  was  justified  in  leav- 
ing to  the  servants  themselves.  *  •  • 
The  virtual  effect  of  the  authorities  is  that, 
whenever  the  defective  scaffold  or  other  ap- 
pliance was  essentially  one  of  a  temporary 
character,  constructed  or  adjusted  with  a 
view  to  some  particular  piece  of  work,  the 
master  cannot  be  held  negligent  merely  for 
the  reason  that  he  left  such  construction  or 
adjustment  to  the  servants  themselves.  Ac- 
cordingly, whenever  the  instrumentality  is 
one  of  this  character,  the  burden  of  proof 
lies  on  the  servant  to  overcome  the  presump- 
tion of  nonculpability  by  adducing  some 
positive  evidence  from  which  an  obligation 
on  the  master's  part  to  furnish  such  in- 
strumentality in  a  completed  state  is  rea- 
sonably inferable  On  the  other  hand,  it  is 
also  clear,  both  upon  principle  and  author- 
ity, that  the  fact  of  an  appliance  being  or- 
dinarily prepared  by  the  plaintiff's  fellow 
servants  is  not  necessarily  a  bar  to  the  ac- 
tion«  Since  the  duty  to  furnish  safe  appli- 
ances rests  upon  the  master,  he  must  dis- 
charge his  duty  in  the  premises.  •  «  * 
The  essential  question  to  be  determined,  if 
we  choose  the  alternative  line  of  investiga- 
tion, is  whether  the  master  as  a  matter  of 
fact  assumed  to  furnish  the  scaffold  or  other 
instrumentality  in  a  completed  form,  or  mere- 
ly furnished  the  materials  and  left  them  to 
be  used  by  the  servants  themselves.  Clearly, 
if  such  assumption  Is  established,  the  master 
will  be  liable  as  for  negligence,  even  if  the 
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drcumstances  were  such  that  be  would  have 
been  Justified  in  leaving  the  servants  to  pre- 
luire  the  defective  instrumentality  them- 
selves. The  case  is  for  the  Jury  where  the 
evidence  is  conflicting,  or  reasonably  consist- 
ent either  with  the  hypothesis  that  the  de- 
fective appliance  was  constructed  by  the 
fellow  servant  of  the  injured  person  out  of 
the  materials  furnished  by  the  master  or 
with  the  hypothesis  that  it  was  constructed 
under  the  direction  of  the  defendant  or  his 
representative."  In  a  note  to  that  section, 
on  page  1784,  we  find  the  following:  **Don- 
nelly  v.  Booth  Bros.  &  H.  I.  Granite  Go. 
a897),  90  Me.  110,  37  Atl.  874  (negligence 
here  was  In  the  erection  and  support  of  a 
run  for  large  stones  and  in  the  selection  of 
the  gear),  citing  Arkerson  v.  Dennison  (1875), 
117  Mass.  407,  where  the  general  rule  was 
laid  down  as  follows:  *When  the  prepara- 
tion of  the  appliances  is  neither  intrusted  to 
nor  assumed  by  them,  the  master  may  be 
held  guilty  of  negligence  if  defective  appli- 
ances are  furnished,  even  though  the  work- 
men themselves  are  employed  in  the  prepara- 
tion of  them.  In  such  case,  negligence  ap- 
pearing, it  is  a  question  of  fact  for  the  Jury 
whether  that  negligence  was  in  respect  of 
what  was  done  or  undertaken  by  the  fellow 
workmen  or  was  the  negligence  of  the  mas- 
ter.' "  In  the  case  of  Charping  v.  Toxaway 
Mills,  70  S.  C.  470,  50  S.  E.  186,  the  facts 
were  that  the  plaintiff  was  standing  on  a 
scaffold,  which  is  a  temporary  structure, 
working  for  defendant  as  a  carpenter.  The 
cross-beam  of  the  scaffold  broke,  and  the 
plaintiff  was  thrown  to  the  ground  and  in- 
jured. The  basis  of  the  action  for  damages 
was  the  alleged  failure  of  the  defendant  to 
provide  the  plaintiff,  his  employ^,  a  safe 
place  to  work.  The  court  said,  at  page  476 
of  70  8.  C.,  page  188  of  50  S.  E.:  •'There  is 
no  doubt  that  the  master  is  liable  when  in- 
Jury  comes  to  a  servant  from  being  put  in  a 
place  or  furnished  with  appliances  which 
the  master,  by  the  use  of  reasonable  dili- 
gence, ought  to  have  known  to  be  unsafe,  as 
well  as  when  he  had  actual  knowledge  of 
the  defects." 

There  was  testimony  sustaining  the  fol- 
lowing allegations  of  the  complaint:  That 
on  the  8th  of  February,  1904,  the' defendant 
was  engaged  in  the  construction  of  a  public 
road  and  bridge  over  the  creek  therein  men- 
tioned; that  on  the  said  day  the  plaintiff  was 
employed  by  defendant  as  a  common  laborer, 
and  as  such  was  engaged  with  a  grading 
gang,  which  was  constructing  a  roadway, 
approaching  a  point  where  the  bridge  was 
being  constructed;  that  James  Roseman,  the 
foreman  in  charge  of  defendant's  works,  was 
engaged  in  erecting  the  benches  for  the 
bridge;  that  James  Roseman,  while  superin- 
tending the  erection  of  one  of  the  benches, 
summoned  the  plaintiff  from  the  work  of 
grading  the  road  and  ordered  him  to  assist 
in  the  erection  of  the  bench,  known  as  a 
^'battle  post,"  which  plaintiff  at  once  proceed- 


ed to  do,  as  his  duty  to  defendant  required. 
If  Roseman,  the  foreman,  alone  had  been 
intrusted  with  the  duty  of  adjusting  the  Jim 
pole,  as  became  necessary  in  the  erection  of 
the  bridge,  and  through  a  defective  adjust- 
ment the  place  where  he  worked  was  render- 
ed unsafe,  in  consequence  of  which  he  was 
injured,  he  would  not  have  been  entitled  to 
damages.  Keys  v.  Granite  Co.,  72  S.  C.  97, 
51  S.  E.  549.  The  same  principle  would  ap- 
ply where  other  servants  also  agree  to  ar- 
range the  appliances  so  as  to  form  a  com- 
pleted machine,  although  it  might  render 
the  place  where  they  worked  unsafe  by  rea- 
son of  the  negligent  manner  in  which  the 
appliances  were  adjusted.  The  reason  is 
that  the  injury  would  be  attributable  to  the 
misconduct  of  the  fellow  servant  But,  be- 
fore the  master  can  escape  liability  for  fail- 
ing to  provide  a  safe  place  to  work,  he  must 
show  that  the  servant  had  taken  upon  him- 
self the  duty  of  adjusting  the  appliances  (in 
which  case  the  principle  for  which  the  ap- 
pellant's attorneys  contend  would  apply). 
This  may  be  shown  by  express  agreement  or 
by  implication,  and,  unless  admitted,  pre- 
sents a  question  of  fact  to  be  determined  by 
the  Jury.  In  the  present  case  it  does  not  ap- 
pear from  the  testimony  that  the  plaintiff 
even  had  any  Imowledge  that  he  was  suppos- 
ed to  have  undertaken  to  adjust  the  appli- 
ances, and  it  cannot  be  said,  as  a  matter  of 
law,  that  he  entered  into  such  an  agreement. 

The  fourth  exception  assigns  error  in  re- 
fusing the  motion  for  a  nonsuit  on  the 
ground  that  the  testimony  showed  that  the 
plaintiff  assumed  the  risk  in  consequence  of 
which  he  was  injured.  Rule  18  (B3  S.  E. 
vlii)  of  the  circuit  court  is  as  follows:  "A 
motion  for  a  nonsuit  must  be  reduced  to 
writing  by  the  moving  counsel,  or  by  the 
stenographer,  under  the  direction  of  the 
court,  stating  the  grounds  of  the  motion." 
The  intention  of  the  rule  is  that  the  grounds 
be  stated  specifically.  It  will  be  seen  by 
reference  to  the  grounds  of  the  motion  for 
nonsuit  that  this  ground  was  not  relied  up- 
on. But,  waiving  this  objection,  the  testi- 
mony alone  of  James  Roseman,  a  witness  for 
the  appellant,  is  sufficient  to  show  that  this 
exception  should  be  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(77  S.  C.  434) 
ANDERSON   v.    SOUTH   CAROLINA   &   G. 
R.  CO. 

(Supreme  Court  of  South  Carolina.     July  27, 
1907.) 

1.  Cabbiebs— Injury  to  Passenoeb-^Absattlt 
BY  Fellow  Passengeb. 

In  an  action  for  injuries  to  a  passenger 
from  the  violence  of  a  fellow  passenger,  an  in* 
struction  that,  if  the  injury  complained  of  was 
80  unexpected  that  defendant's  employes  could 
not  have  seen  and  prevented  it  by  the  highest  de- 
gree of  care,  plamtiC  could  not  recover,  was 
proper. 
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2.  Samb—Instbuctions. 

An  instruction  that,  when  a  passenger  is 
injured  on  a  train  without  fault  on  his  part 
while  being  transported  by  a  carrier,  a  presump- 
tion arises  from  this  fact  alone  that  there  was 
negligence  on  the  part  of  the  carrier,  which 
presumption  the  carrier  is  bound  to  rebut,  or  it 
will  be  liable  in  damages  without  further  proof, 
is  erroneous,  in  tliat  no  such  presumption  can 
arise  from  mere  injury,  unless  caused  by  some 
instrumentality  in  the  charge  of  the  carrier,  and 
notice  of  the  threatened  violence  or  impending 
danger  must  be  brought  home  to  the  carrier  be- 
fore negligence  can  be  imputed. 

Appeal  from  Common  Pleas  Gircait  Court 
of  Aiken  County. 

Action  by  B.  J.  Anderson  against  the 
South  Carolina  &  Georgia  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

Hendersons,  for  appellant  Croft  &  Sal- 
1^  and  Sawyer  &  Owens,  for  appellee. 

JONES,  J.  Plaintiff  recovered  a  judgment 
of  $1,250  against  defendant  for  alleged  negli- 
gence In  failing  to  supply  sufficient  coaches 
to  accommodate  the  passengers  on  its  train 
from  Augusta,  Ga.,  to  Langley,  S.  C,  on  the 
afternoon  of  June  28,  1902,  in  permitting 
white  and  colored  passengers  to  ride  in  the 
same  coach,  in  not  having  a  sufficient  force 
of  employes  upon  the  train,  and  In  failing 
to  protect  plaintiff— «  passenger— from  vio- 
lence on  the  part  of  a  fellow  passenger,  as 
the  result  of  which  negligence  plaintiff  re- 
ceived a  pistol  shot  wound  In  the  leg,  in- 
flicted, without  fault  on  his  part,  by  one  of 
the  negro  passengers  in  the  coach  immediate- 
ly in  front  of  the  car  in  which  plaintiff  was 
riding.  This  appeal  questions  the  correct- 
ness of  the  charge  to  the  jury. 

The  defendant  requested  the  court  to 
charge  that  if  the  injury  complained  of  was 
caused  by  another  passenger,  and  was  so 
sudden  and  unexpected  that  the  defendant's 
employes  could  not  have  foreseen  and  pre- 
vented it  by  the  exercise  of  due  care,  then 
the  defendant  would  not  be  liable.  The  court 
charged  the  request,  except  that  the  words 
••the  highest  degree  of  care"  were  substituted 
for  the  words  "of  due  care."  This  modifica- 
tion of  the  request  and  the  general  charge 
that  a  railroad  company  must  exercise  the 
highest  degree  of  care  In  the  protection  of 
passengers  from  Injury  or  violence  form 
the  basis  of  the  first  and  second  exceptions. 
The  charge  as  given  correctly  stated  the  law 
as  to  the  degree  of  care  to  be  exercised  by 
carriers  of  passengers.  Steele  v.  Southern 
Railway,  55  S.  C.  393.  33  S.  B.  509,  74  Am. 
St  Rep.  756;  Latour  v.  Southern  Railway, 
71  S.  C.  543,  51  S.  B.  265;  Franklin  v.  Rail- 
way Co..  4  S.  C.  332,  54  S.  E.  578. 

The  third  exception  complains  of  error  in 
charging  **that  the  obligation  of  a  common 
carrier  for  safe  transportation  is  one  arising 
from  contract  imposing  duties  growing  out  of 
the  relation  between  the  parties,  Involving 
trust  and  confidence,  requiring  extraordinary 
care,  and  whenever  a  passenger  is  Injured  on 


a  train,  without  fault  on  his  part,  while  being 
transported  by  a  carrier,  a  presumption  aris^ 
es  from  this  fact  alone  that  there  was  neg- 
ligence in  the  managem^it  of  the  road,  which 
presumption  the  carrier  Is  bound  to  rebut, 
or  it  win  be  liable  in  damages  without  fur- 
ther proof — ^the  error  being  that  no  presump- 
tion of  negligence  can  arise  from  the  mere 
Injury  of  a  passenger  unless  it  Is  shown 
that  the  injury  was  caused  by  some  instru- 
mentality in  the  charge  of  or  under  the  con- 
trol of  the  carrier,  and  that  some  notice  of 
the  threatened  violence  or  impending  danger 
must  be  brought  home  to  the  carrier  before 
negligence  can  be  imputed.  This  exception 
is  well  taken.  According  to  the  rule  In  this 
state,  there  Is  no  presumption  of  negligence 
on  the  part  of  the  carrier  from  the  bare 
fact  that  a  passenger  has  been  Injured  while 
on  the  carrier's  train,  but  that  such  presump- 
tion does  arise  on  proof  of  such  injury  as 
the  result  of  some  agency  or  instrumentality 
of  the  carrier,  some  act  of  omission  or  com- 
mission of  the  servants  of  the  carrier,  or 
some  defect  in  the  Instrumentalities  of  trans- 
portation. Steele  v.  Railroad  Co.,  65  S.  C 
389.  33  S.  B.  509,  74  Am.  St.  Rep.  756 ;  Jar- 
rell  V.  Railroad  Co.,  58  S.  C.  494,  36  S.  E. 
910;  Doolittle  v.  Railroad  Co.,  62  S.  O.  139, 
40  S.  B.  133 ;  Stembridge  v.  Railroad  Co.,  65 
S.  C.  447,  43  S.  B.  968;  Hunter  v.  Railroad 
Co.,  72  S.  a  340, 51  S.  E.  8C0.  The  charge  was 
harmful,  as  in  this  case  the  injury  was  not 
caused  by  any  agency  or  Instrumentality  of 
the  defendant,  but  by  the  direct  act  of  a  fel- 
low passenger.  In  such  case  "knowledge  of 
the  existence  of  the  danger  or  of  the  facts 
and  circumstances  from  which  the  danger 
may  be  reasonably  anticipated  is  necessary  to 
fix  a  liability  upon  the  carrier  for  damages 
sustained  In  consequence  of  failure  to  guard 
against  it"  1  Fetter  on  Carriers.  §  96, 
quoted  with  approval  in  Franklin  v.  Railway 
Co.,  74  S.  O.  335,  54  S.  B.  578.  Numerous 
cases  in  other  jurisdictions  support  this  rule, 
but  we  cite  only  Tall  v.  Baltimore  S.  P.  Co., 
90  Md.  248,  44  Atl.  1007,  47  L.  R.  A.  120, 
wherein  the  subject  is  well  considered. 

It  is  not  deemed  necessary  Xo  consider  the 
remaining  exceptions  to  the  charge. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 


(77  S.  C.  4S:> 
MORAGNB  V.  CHARLESTON  &  W.  C. 
RY.  CO. 

(Supreme  Court  of  South  (Carolina.     July  27^ 
1907.) 

Railroads— Private  Crossino— Repair. 

Where  a  road  leads  from  the  public  road 
across  a  railroad  to  a  house,  and  is  used  only 
by  the  owner  and  by  the  tenant  of  a  neighbor, 
it  is  a  private  way,  and  the  railroad  is  not  re- 
quired to  keep  the  crossing  over  such  private 
way  in  repair,  under  Civ.  CJode  1902,  f  2183, 
providing  that  a  railroad  crossing  a  highway 
shall  protect  its  rails,  so  as  to  procure  a  safe 
passage  across  the  road. 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  Purdy,  Judge. 

Action  by  J.  P.  Moragne  against  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Wm.  N.  Graydon,  for  appellant  Wm.  P. 
<jrreen6,  for  respondent 

POPE,  a  J.  Plaintiff,  T.  P.  Moragne, 
brought  this  action  against  the  defendant 
railway  company  to  recover  damages  for 
injury  to  a  mule  alleged  to  have  been  caused 
by  a  defective  crossing  on  its  road.  Defend- 
ant denied  its  liability  on  the  ground  that 
the  road  was  a  private  way,  and  not  such  a 
crossing  as  it  was  required  by  law  to  keep 
up.  The  facts  are  as  follows:  Some  time 
after  the  road  was  built  defendant  establish- 
ed the  crossing  in  question.  The  road  leads 
from  plaintiff's  home  across  the  railroad  to 
the  public  road  and  certain  farm  lands,  and 
is  used  by  plaintiff's  family,  the  family  of 
the  tenant  of  one  Porter,  and,  according  to 
the  testimony  of  the  plaintiff,  "every  one 
who  had  business  in  there,  coming  or  going 
to  my  house,"  or  going  to  Mr.  Porter's  place. 
The  crossing  had  been  bad  for  several  years, 
but  defendant  although  frequently  requested 
to  do  so,  had  neglected  to  fix  it  and  refused 
to  allow  plaintiff  to  do  so.  On  February  22, 
1906,  plaintiff  was  crossing  with  a  load  of 
fertilizer,  and  his  mule's  foot  was  caught 
between  a  projecting  spike  and  the  rail,  thus 
throwing  it  forward  and  crippling  it  ac- 
cording to  his  testimony,  permanently.  The 
case  was  heard  at  the  March,  1907,  term  of 
court  for  Abbeville  county,  and  resulted  in 
the  direction  of  a  verdict  by  the  presiding 
Judge,  Hon.  R.  O.  Purdy,  for  the  defendant; 
the  ground  being  that  it  was  a  private  cross- 
Ini^    Plaintiff  appeals. 

The  question  of  roads  has  more  than  once 
been  discussed  In  this  state,  and  the  law  on 
the  subject  is  well  settled.  State  v.  Hardin, 
11  S.  C.  366;  State  v.  Tyler.  54  S.  C.  294,  32 
S.  B.  422;  KIrby  v.  Railway,  63  S.  C.  500, 
41  8.  E.  765.  According  to  these  decisions 
there  are  three  kinds  of  roads,  viz.,  highways, 
composing  two  classes,  public  roads,  and 
private  paths,  or  neighborhood  roads,  and 
private  ways.  The  first  two  classes  named 
are  public  in  contradistinction  from  the  last 
which  is  private.  State  v.  Harden,  supra. 
The  three  classes  are  very  clearly  distinguish- 
ed in  the  case  of  Kirby  v.  Railway,  supra ; 
the  distinction  between  private  paths  or 
neighborhood  roads  and  private  ways,  the 
two  classes  germane  to  this  discussion,  being 
that  the  former  runs  from  one  public  road 
to  another  public  road,  or  from  a  public 
road  to  some  other  public  place,  or  from  one 
public  place  to  another,  while  the  latter  does 
not  connect  any  public  road  or  public  places 
at  aJL  Again,  to  acquire  a  right  to  the 
former,  use  for  20  years  is  all  that  is  neces- 
^Hiry,  while  in  the  latter  case  adverse  use 


must  be  shown.  From  the  distinctions  as 
made  by  the  court  however,  we  do  not  think 
that  only  those  are  neighborhood  roads  which 
run  from  one  public  road  to  another  public 
road,  or  from  a  public  road  to  a  public 
place,  or  from  one  public  place  to  another. 
Conceivably  a  road  might  be  an  outlet  of  a 
community  numbering  hundreds  of  people, 
and  yet  connect  only  at  one  end  with  a  pub- 
-lic  road  or  other  public  place.  Will  It  bo 
contended  that  such  a  road  is  less  a  public 
way  than  one  that  leads  off  to  a  church  or 
mill?  Certainly  not  On  the  other.hand,  not 
every  road  connecting  with  a  public  road  is 
a  neighborhood  road,  as,  for  instance,  roads 
leading  up  to  residences,  such  as  avenues  and 
outlets  to  roads.  These  are  clearly  private. 
The  distinction  must  rest  on  the  facts  of  the 
various  cases.  The  road  now  under  consid- 
eration falls  under  the  class  last  alluded  to, 
being  only  a  way  up  to  plaintiff's  house  and 
for  his  convenience,  and  for  the  use  of  the 
tenant  of  Mr.  Porter,  and  running  across 
their  property.  The  evidence  most  favorable 
to  plaintiff  was  that  it  was  an  outlet  for  him- 
self and  tenants  of  Mr.  Porter,  and  such 
people  as  desired  to  visit  their  homes.  If 
this  were  all  that  was  required  to  be  shown 
in  order  to  establish  the  fact  of  a  public 
road,  whenever  occasion  demanded  it,  any 
avenue  or  road  leading  up  from  the  public 
road  to  a  private  house  could  easily  be 
shown  to  be  a  neighborhood  road.  We  think 
the  circuit  Judge  was  correct  in  holding  that 
the  only  inference  from  the  testimony  here 
produced  was  that  the  road  was  a  private 
way. 

The  appellant  contends,  however,  that  sec- 
tion 2183  of  the  Civil  Code  of  1902  gives  him 
a  right  to  recover,  even  though  it  be  a  pri- 
vate way.  That  section  provides:  ''A.  rail- 
road corporation  whose  road  is  crossed  by  a 
highway  or  other  way  on  a  level  therewith 
shall,  at  its  own  expense,  so  guard  or  pro- 
tect its  rails  by  plank,  timber,  or  otherwise^ 
as  to  secure  a  safe  and  ea^y  passage  across 
its  road;  and  if,  in  the  opinion  of  the  coun- 
ty board  of  commissioners,  or  if  such  highway 
or  other  way  be  within  the  corporate  limits 
of  any  city,  town  or  village,  then  the  prop- 
er municipal  authorities  thereof,  any  subse- 
quent alteration  of  the  highway  or  other  way, 
or  any  additional  safeguards,  are  required 
at  the  crossing,  they  may  order  the  corpora- 
tion to  establish  the  same."  This  contention, 
we  think,  cannot  be  sustained.  Aside  from 
any  implication  of  the  act,  the  only  reason- 
able construction  would  be  that  it  applied  on- 
ly to  public  roads.  Carried  to  the  conclu- 
sion contended  for  by  the  appellant,  a  rail- 
road company  would  be  required  to  provide 
for  every  crossing  or  path  across  its  roadbed, 
whether  public  or  private.  Even  at  ways 
where  the  statutory  signals  are  not  required 
the  company  would  have  to  provide  for  cross- 
ing. Such  a  construction  cannot  be  legiti- 
mate.   The  railroad  company  is  owner   lq 
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fee  of  Its  right  of  way,  and  its  right  to  con- 
trol It  is  analogous  to  the  right  of  Indiyld- 
uals  to  control  individual  property.  As  in 
the  case  of  property  owned  hy  a  person,  so 
must  the  right  of  a  railway  give  place  to 
a  public  right  when  the  welfare  of  the  pub- 
lic demands  it  When,  however,  private  ad- 
vantage is  sought  to  be  gained,  there  is  no 
power  of  condemnation.  One  of  the  very 
foundation  elements  of  all  civilization  is  the 
right  to  hold  property  and  exercise  control 
over  it  Even  governments  themselves  can- 
not legitimately  rob  one  person  of  his  prop- 
erty and  give  it  to  another.  Recognizing 
this  principle,  the  framers  of  our  Ck>nstitution 
provided  therein  that  private  property  should 
not  be  taken  for  private  use  without  the  con- 
sent of  the  owner.  Clearly,  therefore,  this 
being  a  private  way,  the  use  would  be  pri- 
vate. The  Legislature,  then,  has  no  power 
to  place  the  burden  on  railways  of  keeping 
up  such  crossings.  Mays  v.  Seaboard  Rail- 
way, 75  S.  C.  455,  56  S.  E.  80.  But.  aside 
from  this  consideration,  the  clear  implication 
of  the  act  is  that  it  is  to  apply  only  to  such 
roads  as  are  under  the  authority  of  the  coun- 
ty commissioners  or  under  the  control  of 
the  municipal  authorities.  Such  roads  alone 
would  eome  under  their  observation.  Not  be- 
ing responsible  for  private  ways,  it  is  hard- 
ly reasonable  to  suppose,  even  if  the  user 
thereof  did  not  object,  that  the  commission- 
ers would  interest  themselves  to  the  extent 
of  examining  private  crossings.  In  the  case 
now  under  consideration,  it  does  not  appear 
that  the  commissioners  were  even  cognizant 
of  the  crossing.  It  was  established  merely 
as  an  accommodation,  and  was  used  with  the 
road's  consent  There  was  absolutely  no  evi- 
dence of  adverse  possession. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(128  Oa.  631) 

COLUMBUS  R-  CO.  v.  WOOLFOLK. 
(Supreme  Court  of  Georgia.    July  11,   1907.) 

1.  Animals— KttLiNO    Doq—Liability. 

The  owner  of  a  dog  may  maintain  an 
action  against  one  who  wantonly  and  malicious- 
ly kills  or  injures  bis  dog. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Animals,  S  115;  vol.  41,  Railroads,  S 
1399.] 

2.  Evidence— Value  of  Doo. 

"The  value  of  a  dog  [so  killed  or  injured] 
may  be  proved,  as  that  of  any  other  property, 
by  evidence  that  he  was  of  a  particular  breed 
and  had  certain  qualities  and  by  witnesses  who 
knew  the  market  value  of  suoh  animal  if  any 
market  value  be  shown." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  §  293.] 

3.  Master  and  Sebvant^Torts  op  Servant. 

A  master  is  liable  for  the  willful  torts  of 
his  servant,  committed  in  the  course  of  the 
servant's  employment,  just  as  though  the  mas- 
ter had  himself  committed  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
\o\.  34,  Master  and  Servant,  S  1230.] 

(Syllabus  by  the  Court) 


Error  from  Superior  Court,  Muscogee  Coun- 
ty ;  W.  A.  Littie,  Judge. 

Action  by  C.  M.  Woolfolk  against  the  Co- 
lumbus Railroad  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Woolfolk  brought  suit  to  recover  the  value 
of  a  dog  alleged  to  have  been  willfully  and 
.wantonly  killed  by  the  running  of  a  street 
car  on  defendant's  line  of  road.  It  is  alleged 
that  plaintiffs  dog  came  on  the  track  about 
160  feet  in  front  of  said  car,  and  in  full 
view  of  the  motorman  in  charge  thereof, 
and  that  said  motorman  Immediately,  and 
"with  intent  to  kill  said  dog,  increased  the 
speed  of  said  car,  and  did  willfully,  wan- 
tonly, maliciously,  and  unlawfully  run  down 
said  dog,"  and  killed  him.  The  defendant 
demurred  to  the  petition  generally  as  setting 
forth  no  cause  of  action  against  it,  and  be- 
cause "said  petition  does  not  allege  that  said 
act  of  wantonness  and  malice  was  done  under 
the  command  or  with  the  consent  of  the  de- 
fendant" It  demurred  specially  to  the  par- 
agraph which  alleged  the  value  of  the  dog 
to  be  $200.  The  court  overruled  both  gen- 
eral and  special  demurrers,  and  the  defend- 
ant excepted. 

Garrard  &  Garrard  and  W.  Cecil  NeilU 
for  plaintiff  in  error.  Slade  &  Swift,  for  de- 
fendant in  error. 

BECK,  J.  (after  stating  the  facts).  1. 
"By  the  common  law  a  dog  is  property,  for 
an  injury  to  which  an  action  will  lie.  Wright 
V.  Ramscot,  1  Saund.  84;  2  Bl.  Comm.  2da." 
Uhlehi  V.  Oromack,  109  Mass.  273;  St 
Louis  Ry.  Ck).  v.  Stanfield,  63  Ark.  643,  40 
S.  W.  126,  37  L.  R.  A.  650;  2  Am.  &Eng.  Enc. 
Law  (2d  Ed.)  347 ;  4  Bl.  Comm.  236.  As  was 
said  by  the  court  in  the  case  of  Graham  v. 
Smith.  100  Ga.  434,  28  S.  E.  225,  40  L.  It  A. 
603,  62  Am.  St  Rep.  323  the  property  of  the 
owner  in  a  dog  "seems  to  be  better  defined 
at  common  law  than  it  is  by  the  construction 
which  this  court  has  put  upon  our  statutes.** 
The  decision  in  Jemison  v.  Railroad  O)., 
75  Ga.  444,  58  Am.  Rep.  476  holding  that  a 
suit  cannot  be  maintained  against  a  railroad 
company  for  the  "unintentional,  though  neg- 
ligent," killing  of  a  dog,  was  affirmed  In  the 
case  of  Strong  v.  Ga.  Electric  Co.,  118  Ga. 
515,  45  S.  E.  36a  In  the  latter  case  five 
Justices  held  that  inasmuch  as  the  rule  In  the 
Jemison  Case  "has  stood  as  good  law  since 
December  1,  1885,  and  the  General  Assembly 
has  passed  no  act  changing  the  same,  *  •  • 
the  rule  should  not  now  be  changed  by  over- 
ruling that  case."  Fish,  P.  J.,  and  Cobb.  J., 
concurred  In  the  opinion  in  the  Strong  Case 
solely  on  the  ground  that  it  was  controlled 
by  the  Jemison  Case.  Cobb,  J.,  In  his  concur- 
ring opinion,  said:  "The  trend  of  modem 
decisions  seems  to  be  in  favor  of  treating  the 
dog  as  property  to  the  same  extent  that 
other  domestic  animals  are  treated" — and 
cites  as  authority  the  very  elaborate  mono- 
graph note  In.  40  L.  R.  A.  503,  to  the  case  of 
Graham  v.  Smith,  supra;   also  the  note  in 
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37  Tm  R.  a.  659,  to  the  case  of  St  Louis  By. 
Co.  V.  Stanfield,  68  Ark.  643,  40  S.  W.  126. 
In  the  Jemison  Case,  supra,  while  holding 
that  an  owner  cannot  recover  for  the  "neg- 
ligent" destruction  of  his  dog,  the  court  ex- 
pressly ruled  that  such  owner  "may  main- 
tain an  action  of  trespass  vi  et  armis  for  the 
wanton  and  malicious  killing  of  Ills  dog.*' 
Inasmuch  as  the  killing  of  the  plaintiff's 
dog  in  the  present  case  is  alleged  to  have 
been  the  result  of  the  "willful,  wanton,  and 
malicious"  conduct  of  the  defendant  com- 
pany's employ^,  we  might  safely  rest  our 
affirmance  of  the  judgment  of  the  court  below 
upon  the  authority  of  the  Jemison  Case. 

But  it  is  contended  by  counsel  for  the  plain- 
tiflf  in  error  that  "the  ruling  of  the  court  in 
that  case  (that  an  action  would  lie  for  the 
wanton  and  malicious  killing  of  a  dog)  is  pure- 
ly obiter  dicta,"  and  that  it  is  not  consistent 
with  the  other  laws  of  the  state.  It  is  true 
that  the  question  of  the  liability  of  the  de- 
fendant for  the  wanton  and  malicious  kill- 
ing of  plaintiffs  dog  was  not  before  the 
court  In  the  Jemison  Case;  but  we  are  un- 
able to  assent  to  the  other  proposition  that 
such  a  rule  is  inconsistent  with  the  other 
decisions  of  this  court,  or  with  any  of  the 
statutes  of  the  state.  The  case,  cited  by 
plaintiff  in  error,  of  Mosg  v.  Augusta,  93 
Ga.  797,  20  S.  E.  653,  the  same  being  an 
action  against  the  city  for  the  wanton  kill- 
ing of  plaintiff's  dog  by  an  officer  of  the  city, 
was  decided  upon  the  ground  that  "a  city  Is 
not  liable  for  the  illegal  and  tortious  acts  of 
its  police  officers."  And  the  case  of  Patton  ▼. 
State,  93  Ga.  Ill,  19  S.  B.  734,  24  L.  R.  A.  732, 
holding  that  the  willful  and  malicious  killing 
of  a  dog  is  not  an  indictable  trespass  under 
Pen.  Code,  S  729,  was  based  upon  the  ground 
that  "that  section  relates  to  the  Injury  or  de- 
struction of  inanimate  property,  and  does 
not  apply  to  injuring  or  killing  animals  of 
any  kind."  In  the  case  of  Wilcox  ▼.  State, 
101  Ga.  563,  28  S.  B.  981,  39  L.  R.  A.  709,  it 
was  expressly  held  that  a  dog  Is  a  "domestic 
animal."  Under  Civ.  Code  1895.  S  3822.  the 
owner  is  made  liable  for  certain  acts  of  his 
dog,  "thus  recognizing  that  the  dog  has  an 
owner,  and  consequently  that  the  thing  own- 
ed is  property."  People  v.  Maloney,  1  Park- 
er, Or.  R.  (N.  Y.)  598.  Under  the  Ooustltu- 
tlon  of  the  state  (Civ.  Code  1895,  S  5883) 
dogs  are  treated  as  property,  and  the  Gen- 
eral Assembly  is  authorized  to  Impose  a  tax 
upon  them;  and  Pen.  Code  1895,  S  164, 
makes  the  dog  a  subject  of  simple  larceny, 
and  an  indictment  for  simple  larceny,  even  of 
a  thing  specified  by  statute,  must  allege  both 
the  ownership  of  the  property  stolen  and  its 
valne.  Davis  v.  State,  40  Ga.  229;  Thomas  v. 
State,  96  Ga.  311,  22  S.  B.  956.  It  must,  there- 
fore, be  concluded  that  the  criminal  branch 
of  the  law  recognizes  the  dog  as  private 
property,  and  also  as  a  "thing  of  value." 

In  the  Strong  Case,  supra,  Cobb,  J.,  In 
his  concurring  opinion,  quotes  the  language 
of  a  decision  rendered  by  the  then  presiding 


judge  of  the  Atlanta  circuit,  holding  ihat  a 
dog  was  property  subject  to  levy  and  sale. 
That  question,  however,  has  never  come  be- 
fore this  court,  and  is  no  part  of  the  opinion 
in  the  Strong  Case;  but  the  reasoning  of  the 
learned  circuit  judge  there,  quoted  is  so 
cogent -that  we  refer  to  it  here  as  throwing 
a  flood  of  light  upon  the  question  of  the  true 
status  of  the  dog  in  this  state.  In  the  case 
of  Graham  v.  Smith,  supra,  It  was  held  that 
"the  owner  of  a  dog  has  such  a  property  in 
it  as  will  enable  him  to  maintain  an  action  of 
trover  for  its  recovery  in  case  of  its  wrongful 
conversion."  In  the  well-considered  opinion 
it  is  expressly  declared  that  a  dog  is  prop- 
erty. It  should  also  be  remembered  that  in 
a  trover  case  the  plaintiff  has  the  option  of 
taking  a  verdict  for  the  propei'ty  or  a  money 
verdict.  It  seems  to  ub,  therefore,  that  the 
principles  enunciated  in  the  Graham  Case 
control  the  case  at  bar;  for  it  would  be  a 
strange  inconsistency  in  the  law  to  permit 
the  plaintiff  in  a  trover  case  to  take  a  money 
verdict  for  the  value  of  a  dog  wrongfully 
converted,  and  yet  deny  him  the  right  to 
recover  the  value  of  a  dog  wantonly  and 
maliciously  killed.  True,  it  has  been  held 
in  this  state  that  "a  dog  is  not  property,  ex- 
cept in  a  qualified  sense."  Jemlson's  Case, 
supra.  But  even  under  the  common  law, 
where  it  was  likewise  declared  that  the 
property  in  a  dog  was  "base  property,"  and 
where  he  was  not  the  subject  of  larceny, 
such  property  was  nevertheless  held  to  be 
sufficient  to  maintain  a  dvil  action  for  its 
loss.  It  would  appear,  therefore,  that  the 
rule  in  the  Jemison  Case,  which  declares 
that  the  owner  cannot  recover  for  the  "un- 
intentional, though  negligent,  destruction"  of 
his  dog,  is  extremely  technical,  and  has  no 
sound  basis  to  rest  upon.  And  while  this 
court  has  followed  the  ruling  in  the  Jemison 
Case,  so  far  as  to  hold  that  there  can  be  no 
recovery  for  the  "unintentional,  though  negli- 
gent," killing  of  a  dog,  we  feel  no  desire  to 
extend  that  rule.  The  Jemison  Case  ex- 
pressly recognizes  that  the  owner  may  main- 
tain an  action  for  the  "wanton  and  mali- 
cious killing  of  his  dog";  and,  as  the  alle- 
gations of  the  plaintiff's  petition  bring  this 
case  squarely  within  the  rule  last  announced, 
we  hold  that  the  petition  was  good  as 
against  a  general  demurrer. 

2.  The  fifth  paragraph  of  the  petition  al- 
leges that  "said  dog  was  of  the  value  of 
$200."  Defendant  demurred  specially  to  this 
paragraph,  on  the  ground  that  "the  measure 
of  damages  would  not  be  based  upon  the 
value  of  the  dog,  as  a  dog  has  no  market 
value  in  contemplation  of  law."  It  Is  true 
that  it  was  said  In  the  Jemison  Case  that 
**dogs  seem  to  have  no  market  value,  and  the 
rule  of  damages  in  the  case  of  live  stock 
killed  by  the  running  of  trains  could  not  be 
applied  to  them.  In  case  of  their  wanton 
and  malicious  killing  or  injury,  a  different 
rule  for  ascertaining  damages  obtains.  The 
act  is  one  which  may  he  compensated  by 
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general  or  exemplary  damages."  But  tbis 
was  merely  obiter,  and  Is  not  supported  by 
the  latest  and  best  authorities.  "Large 
amounts  of  money  are  now  Invested  In  dogs, 
and  they  are  largely  the  subject  of  trade  and 
traffic."  MuUaly  v.  People,  86  N.  Y.  365. 
"It  la  common  knowledge  that  many  dogs 
have  an  actual  commercial  and  market 
value."  Strong's  Case,  supra.  The  better 
rule,  therefore,  for  ascertaining  the  measure 
of  damages,  seems  to  be:  "The  value  of  a 
dog  may  be  proved,  as  that  of  any  other 
property,  by  evidence  that  he  was  of  a  par- 
ticular breed,  and  had  certain  qualities,  and 
by  witnesses  who  knew  the  market  value  of 
such  animal.  If  any  market  value  be  shown. 
•  ♦  ♦  This  was  so  at  common  law,  yet 
It  was  held  at  common  law  that  thef  ab- 
sence of  any  value  was  the  reason  that  pre- 
vented a  prosecution  for  larceny  of  a  dog." 
Note  in  40  L.  R.  A.  518,  and  see  numerous 
cases  cited. 

3.  The  principle  announced  in  the  third 
headnote  has  been  frequently  ruled  by  this 
court,  and  disposes  of  all  the  other  assign- 
ments of  error.  Central  By.  Co.  v.  Brown, 
113  Ga.  414,  38  S.  B.  989,  84  Am.  St  Bep. 
250. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(128  Ga.  600) 

CENTBAL  OP  GEOBQIA  BY.  CO.  v. 
HUNTEB. 

(Supreme  Court  of  Georgia.    July   10,    1907.) 

1.  Pleading — Amendment— New    Cause    or 
Action. 

A  petition  in  a  suit  against  a  railroad 
company  alleged  that  the  defendant  was  the 
owner  of  the  building  which  it  used  for  depot 

gurposes,  and  thereby  invited  persons  having 
nsiness  to  transact  with  the  defendant  to  visit 
the  same,  and  that  the  plaintiff  went  to  the 
building  for  the  purpose  or  transacting  business 
with  toe   defendant,  and  while  there  was  in- 


jured by  a  defect  in  the  floor  of  the  building, 

the  defendant  had  negligently  allowed  to 

exist.    An  amendment  was  allowed,  which  al- 


leged that  the  defendant  permitted  the  express 
company  to  carry  on  its  business  in  the  build- 
ing, and  that  the  post  office  of  the  town  was 
also  situated  therein,  and  that  one  person 
occupied  all  of  the  positions  of  railroad  agent 
express  ag^nt,  and  postmaster,  and  that  plain- 
tiff visited  tlie  building  to  transact  business 
with  such  person  as  agent  of  the  express  com- 
pany. Held^  that  the  amendment  did  not  set 
forth  a  new  cause  of  action. 

[E)d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  686,  687.] 

2.   BAII.B0AD&— INJXTSIES  TO  PeBSONS  AT  STA- 
TION. 

.  The  evidence  authorized  the  verdict,  and 
no  sufficient  reason  has  been  shown  for  revers- 
ing the  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   41,  Bailroads,  §§  868^^2.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Taylor  County; 
E.  J.  Beagan,  Judge. 

Action  by  Martha  Hunter  against  the  Cen- 
tral of  Georgia  Ballway  Company.    Judgment 


for  plaintiff.     Defendant  brings  error.     Af- 
firmed.. 

Mrs.  Martha  Hunter  brought  suit  against 
the  Central  of  Georgia  Ballway  Company,  al- 
leging: That  the  defendant  was  a  corpora- 
tion operating  a  line  of  railroads  In  the  coun- 
ty of  Taylor  and  had  damaged  her  in  the  sum 
of  $10,000.  The  plaintiff  visited  the  depot  of 
the  defendant  at  the  station  of  Howard,  in 
the  county  uamed,  "for  the  purpose  of  trans- 
acting business  with  the  defendant"  While 
she  was  leaving  the  depot  she  stepped  upon  a 
plank  in  the  floor  of  the  depot  and  the  plank 
gave  way,  causing  her  to  fall  into  the  hole. 
The  depot  was  a  place  designed  for  public 
use,  and  was  used  by  the  public.  It  was  de- 
signed for  the  use  of  those  who  transacted 
business  with  the  defendant,  and  was  so 
used.  The  plank  on  which  she  stepped  was 
loose,  and  was  so  placed  that  any  one  step- 
ping upon  it  wouM  cause  it  to  tilt  and  be  pre- 
cipitated into  a  hole  thereunder.  The  inse- 
cure condition  of  the  place  was  known  to  the 
defendant,  or  by  the  exercise  of  ordinary 
care  could  have  been  known.  The  negligence 
alleged  is  in  allowing  the  depot  to  become  in- 
secure and  unsafe  in  the  manner  above  re- 
ferred to,  and  in  failing  to  repair  the  same 
after  notice  of  the  fact  that  the  same  was 
out  of  repair.  The  petition  in  detail  alleged 
the  character  of  the  injuries  sustained,  which 
were  serious  and  permanent  The  plaintiff 
offered  an  amendment  to  the  petition,  alleg- 
ing, in  substance,  that  the  express  company 
was  permitted  by  the  defendant  to  carry  on 
its  business  in  the  depot,  that  she  went  to  the 
depot  for  the  purpose  of  transacting  business 
with  the  agent  of  the  express  company,  who 
was  also  the  agent  of  the  defendant,  and  that 
the  post  office  of  the  town  was  also  situated 
in  the  depot  building,  and  the  agent  of  the 
defendant  was  also  the  postmaster.  The  pur- 
pose for  which  the  plaintiff  entered  the  depot 
is  alleged  to  have  been  to  pay  the  agent  of 
the  express  company  for  a  package  which 
had  been  forwarded  by  him  for  her.  The 
defendant  objected  to  the  amendment,  upon 
the  ground  that  it  added  a  new  and  distinct 
cause  of  action,  changing  the  legal  status  of 
the  parties  and  the  character^ and  nature  of 
the  liability  of  the  defendant,  and  that  the 
averments  of  the  amendment  were  in  no  way 
germane  to  the  cause  as  laid  in  the  original 
petition.  The  court  allowed  the  amendment 
and  the  defendant  excepted  pendente  lite. 
The  defendant  filed  an  answer,  in  which  it 
admitted  that  its  depot,  or  a  part  thereof^ 
was  intended  and  designed  for  the  use  of 
those  who  had  business  to  transact  with  iU 
but  denied  that  it  was  designed  for  public 
use,  or  was  used  by  the  public,  except  in  the 
manner  above  referred  to.  When  the  case 
came  on  for  a  trial,  at  the  concPuslon  of  the 
plaintiff's  testimony,  the  defendant  made  a 
motion  for  a  nonsuit,  which  was  overruled, 
and  the  defendant  excepted  pendente  llta 
The  trial  resulted  in  a  verdict  in  favor  of  the 
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plaintiff.  The  defendant  made  a  motion  for 
a  new  trial,  wiiich  being  overruled,  it  ex- 
cepted. 

Giiarlton  B.  Battle,  for  plaintiff  in  error. 
Smith,  Bemer,  Smith  &  Hastings  and  R.  S. 
Poy,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facts).  1. 
The  original  petition  unquestionably  set 
forth  a  cause  of  action.  It-  was  alleged  that 
the  defendant  railroad  company  was  the  own- 
er of  a  building  used  as  a  depot,  and  in- 
yited  people  having  business  with  the  com- 
pany to  come  to  the  building  and  transact 
such  business.  The  plaintiff,  In  response  to 
this  invitation,  repaired  to  the  building  to 
transact  business  with  the  company,  and  was 
injured  while  there  by  a  defect  in  the  floor 
of  the  building,  which  the  defendant  negli- 
gently permitted  to  exist  The  cause  of  ac- 
tion as  originally  alleged  grew  out  of  the 
ownership  by  the  railroad  company  of  the 
building,  and  its  continuing  it  in  a  use  which 
necessarily  implied  an  invitation  to  all  who 
had  business  with  it  to  resort  there  for  such 
purpose.  The  exact  character  of  the  business 
is  not  alleged.  The  character  of  the  business 
that  the  owner  or  occupier  of  lands  carries 
on  therein  is,  in  a  case  of  the  character  now 
under  consideration,  material  only  in  deter- 
mining whether  it  is  of  a  nature  which  im- 
plies an  invitation  to  others  to  resort  to  such 
place.  The  use  by  a  railroad  company  of  a 
building  by  them  for  a  freight  and  passenger 
depot  carries  with  it  an  implied  invitation  to 
any  one  who  may  have  business  with  it  in  its 
capacity  as  a  carrier  of  freight  or  a  carrier 
of  passengers.  "When  the  owner  or  occupier 
of  land,  by  invitation,  express  or  implied,  in- 
duces or  leads  others  to  come  upon  its  prem- 
ises for  any  lawful  purpose,  he  Is  liable  in 
damages  to  such  persons  for  injuries  occa- 
sioned by  the  unsafe  condition  of  the  land 
or  its  approaches,  and,  under  such  an  ex- 
press or  implied  invitation,  he  must  exercise 
ordinary  care  and  prudence  to  render  the 
premises  reasonably  safe  for  the  visit.'*  At- 
lanta Oil  Mills  V.  Coffey,  80  Ga.  145,  4  S. 
E.  759  (2),  12  Am.  St  Rep.  244;  Civ.  Code 
1895,  S  3824.  The  liability  of  a  railroad  com- 
pany as  the  owner  or  occupier  of  land,  en- 
gaged in  business,  is  the  same  as  that  of  any 
person  in  like  circumstances.  Central  Rail- 
road ▼.  Gleason,  72  Ga.  742. 

It  is  now  to  be  determined  whether  the 
amendm^it  was  a  departure  from  the  cause 
of  action  alleged  in  the  original  petition; 
that  is,  to  use  the  language  of  our  law,  did 
the  amendment  set  forth  a  new  and  distinct 
cause  of  action?  What  were  the  new  facts 
alleged?  That  the  railroad  company,  in  its 
building,  permitted  the  express  company  to 
carry  on  its  business,  and  also  permitted  the 
United  States  government  to  carry  on  its 
postal  business,  and  that  the  postmaster,  the 
"igent  of  the  express  company,  and  the  agent 
of  the  defendant  were  one  and  the  same  per- 


son, and  that  the  plaintiff  went  to  the  depot 
for  the  purpose  of  transacting  business  with 
the  express  company.  The  company  trans- 
acted its  own  business  therein,  and  invited 
the  people  to  come  to  the  building  for  that 
purpose.  The  amendment  simply  alleged 
that  it  permitted  the  express  company  to  also 
transact  business  therein,  and  therefore  in 
vited  people  to  visit  the  building  for  the  pur- 
pose of  transacting  business  with  that  com- 
pany, and,  having  allowed  the  government  to 
use  a  portion  of  the  .building  for  a  post  office^ 
an  invitation  to  the  public  to  repair  to  the 
building  for  any  lawful  matter  connected 
with  the  post  office  department  resulted. 
There  was  no  change  in  the  allegation  as  to 
the  ownership  of  the  building.  In  the  amend- 
ment, however,  the  invitation  was  broader 
than  it  was  in  the  original  petition.  In  the 
original  petition  It  embraced  only  one  class, 
those  who  had  business  to  transact  with  the 
company.  In  the  amendment  it  embraced 
those  who  had  business  to  transact  with  the 
express  company  as  well  as  with  the  post- 
master. The  cause  of  action  results  from  an 
injury  to  one  who  had  been  invited  to  the 
building  by  the  defendant  The  original 
petition  alleged  the  acceptance  of  the  Invita- 
tion to  visit  the  building  for  the  purpose  of 
transacting  business  with  the  defendant 
The  amendment  alleged  the  acceptance  of 
the  invitation  to  the  same  building  to  trans- 
act business  with  a  company  which  the  de- 
fendant permitted  to  carry  on  business  there- 
in. The  duty  to  keep  the  building  in  a  safe 
condition  was  the  same  in  each  instance: 
that  is,  it  was  the  duty  owing  to  all  who 
were  invited  there  to  transact  business  with 
the  defendant,  or  with  any  one  whom  the 
defendant  permitted  to  carry  on  its  business 
therein.  In  Plummer  v.  Dill,  156  Mass.  426, 
31  N.  E.  128,  82  Am.  St  Hep.  463,  it  is  said: 
"To  come  under  an  implied  invitation,  as 
distinguished  from  a  mere  license,  the  visitor 
must  come  for  a  purpose  connected  with  the 
business  in  which  the  occupant  is  engaged,  or 
which  he  permits  to  be  carried  on  there. 
There  must  at  least  be  some  mutuality  of  in- 
terest in  the  subject  to  which  the  visitor's 
business  relates,  although  the  particular  thing 
which  is  the  subject  of  the  visit  may  not  be 
for  the  benefit  of  the  occupant."  This  lan- 
guage was  quoted  with  approval  in  King  v. 
Central  Ry.  Co.,  107  Ga.  760,  33  S.  E.  839. 
One  who  owns  a  building  and  occupies  a  por- 
tion thereof  for  the  transaction  of  his  own 
business,  and  permits  others  to  occupy  parts 
of  the  same  for  the  transaction  of  their 
business,  impliedly  invites  all  persons  having 
any  business  with  any  of  the  occupants  to 
come  to  the  building,  and,  as  a  consequence 
of  the  invitation  held  out,  is  under  a  duty 
to  render  the  building  reasonably  safe  for 
all  who  visit  it  in  response  thereto.  The 
cause  of  action  in  the  original  petition  rested 
upon  the  ownership  of  the  building  and  de- 
voting it  to  uses  which  impliedly  gave  an 
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Invitation  to  others  to  approach  and  use  the 
same.  The  amendment  simply  alleged  that 
the  invitation  was  broader  In  its  scope  than 
that  alleged  In  the  original  petition.  We  do 
not  think  that  the  amendment  constituted  a 
departure  from  the  cause  of  action  as  origi- 
nally laid. 

There  is  nothing  In  our  present  ruling  to 
conflict  with  the  ruling  in  Central  Ry.  Co.  v. 
Williams,  105  Ga.  70,  31  S.  E.  134.  In  that 
case  the  original  petition  alleged  that  the 
plaintiff  was  an  employ^  and  servant  of  the 
defendant,  and  that  he  was  injured  on  ac- 
count of  a  defective  platform  on  which  he  was 
engaged  in  work;  and  the  amendment  sought 
to  convert  the  action  into  one  against  the 
railroad  company  as  the  owner  of  the  prem- 
ises and  as  the  landlord  of  the  plaintiffs 
employer.  Under  the  original  petition  the 
duty  grew  out  of  the  relationship  of  master 
and  servant  Under  the  ainended  petition 
the  duty  grew  out  of  the  obligation  of  the 
landlord  to  the  tenant  and  the  tenant's  serv- 
ants to  keep  the  premises  in  repair.  It  is 
said,  though,  that  In  the  present  case  the  re- 
lation of  landlord  and  tenant  existed  between 
the  railroad  company  and  the  express  com- 
pany, and  that  therefore  the  Williams  Case 
is,  in  principle,  controlling,  if  not  precisely 
in  point.  The  difference  between  the  cases 
is  that  in  the  present  case  the  invitation  was 
the  same,  and  the  duty  was  the  same,  whether 
the  plaintiff  went  to  the  depot  to  transact 
business  with  the  railroad  company  or  with 
the  express '  company.  The  liability  arose 
out  of  the  same  state  of  facts — the  ownership 
of  the  building  ajid  the  Invitation  to  others 
to  visit  the  same.  In  the  Williams  Case, 
under  the  original  petition,  the  liability  charg- 
ed grew  out  of  one  relationship,  and  the  lia- 
bility charged  in  the  amendment  grew  out  of 
an  entirely  separate  and  distinct  relation. 
Speaking  for  myself,  I  doubt  very  much  the 
soundness  of  the  decision  in  the  Williams 
Case,  when  it  is  considered  in  the  light  of 
the  broad  and  salutary  ruling  made  in  the 
case  of  City  of  Columbus  v.  Anglln,  120  Ga. 
785,  48  S.  E.  318.  For  similar  reasons,  there 
Is  no  conflict  between  the  present  ruling  and 
the  case  of  Heins  v.  S.  F.  &  W.  Ry.  Co.,  114 
Ga.  678,  40  S.  E.  710.  Even  if  there  were, 
that  case  is  in  conflict  with  the  case  of  Cen- 
tral Railroad  v.  Whitehead,  74  Ga.  441.  See 
the  remarks  of  Mr.  Justice  Lumpkin,  in  Geor- 
gia Railroad  Co.  v.  Haas,  127  (>a.  197,  56 
S.  E.  313.  There  was  no  error  in  allowing 
the  amendment. 

2.  Those  assignments  of  error  in  the  motion 
for  a  new  trial  relating  to  the  charges  which 
were  excepted  to,  and  the  requests  to  charge 
which  the  court  refused,  are  disposed  of  by 
what  has  been  said  in  the  preceding  division 
of  this  opinion.  The  evidence  shows  that  the 
depot  building  contains  several  rooms  devoted 
to  different  purposes.  There  was  a  door 
leading  to  the  post  office,  which  could  be  used 
by  persons  having  business  to  transact  with 
the  postmaster,  or  with  the  express  agent,  or 


with  the  railroad  agent  There  was  also  a 
door  which  led  into  the  waiting  room,  and 
this  room  was  connected  by  another  door  with 
that  portion  of  the  building  in  which  the 
agent  of  the  railroad  company  and  the  agent 
of  the  express  company  transacted  the  busi- 
ness of  his  different  positions.  It  appears  that 
the  plaintiff  entered  the  building  by  the  door 
leading  to  the  portion  set  apart  for  the  post 
office,  where  the  agent  of  the  railroad  and 
express  companies  attended  to  his  business, 
and,  having  completed  her  business,  she  did 
not  return  in  this  way,  but  walked  through 
the  agent's  office,  through  the  door  to  the 
waiting  room,  and  from  there  out  of  the  door 
to  the  platform,  where  she  received  the  in- 
juries complained  of.  While  it  appears  from 
the  evidence  that  it  was  usual  and  customary 
for  persons  having  business  with  the  agent  or 
with  the  postmaster  to  enter  and  depart  from 
the  building  through  the  door  the  plaintiff 
entered,  the  manner  in  which  the  business 
was  carried  on  in  the  building  In  the  various 
rooms  and  the  doors  connecting  the  same  was 
such  that  an  inference  could  be  drawn  that 
one  entering  the  building  upon  any  business 
connected  with  the  persons  therein  was  at 
liberty  to  use  any  of  the  doors  as  means  of 
ingress  and  egress.  It  distinctly  appears  that 
the  door  leading  from  the  agent* s  office  into 
the  waiting  room,  and  the  door  leading  from 
the  waiting  room  to  the  platform,  were  open, 
and  there  is  nothing  to  indicate  that  it  was 
against  the  rules  of  the  company  for  one  hav- 
ing business  with  the  agent  in  any  of  bis 
three  ,  capacities  to  leave  the  building  by 
this  route.  The  defendant  owed  to  the  plain- 
tiff a  duty  to  have  its  building,  and  the  means 
of  ingress  and  egress,  and  the  platform,  in  a 
reasonably  safe  condition  at  all  places  that 
were  held  out  by  it  according  to  the  way  it 
conducted  its  business,  as  a  place  to  transact 
business  therein,  or  as  a  way  to  approach  and 
depart  therefrom.  On  every  material  issue 
the  evidence  authorized  the  finding  in  favor 
of  the  plaintiff.  We  see  no  sufficient  reason 
for  reversing  the  Judgment. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(US  Ga.  653) 

McLAUGHIilN  v.  MoLAUGHLIN. 

(Supreme   Court   of  Georgia.    July   11,   1907.) 

1.  Injunction  —  Petition  —  Verificatiow 
— Divorce— Cboss-Petition— Amendment. 
An  equitable  petition  praying  for  an  in- 
junction should  be  verified.  Civ.  Code  1895,  §| 
4965-4967 :  Boykin  v.  Epstein,  13  S.  B.  15,  87 
Ga.  25.  Where  a  suit  for  divorce  was  filed  by 
a  husband  against  his  wife,  and  she  filed  an 
answer  in  which  she  also,  by  way  of  cross- 
petition,  prayed  for  alimony  and  injunction, 
this  should  have  been  verified;  and  in  so  far 
as  it  prayed  for  extraordinary  equitable  relief 
it  was  subject  to  be  stricken  for  want  of  verifi-  • 
cation.  But  where  the  judge  issued  an  order 
nisi  upon  it,  and  it  was  then  amended,  setting 
up  additional  grounds  and  an  additional  prayer 
for  injunction,  and  an  affidavit  was  attached  to 
the  amendment  stating  that  '^e  £4ct8  stated 
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in  the  above  and  foregoing  amended  plea  are 
trae,**  there  was  do  error  in  overruling  a  de- 
murrer to  the  cross-petition  aa  a  whole  for 
want   of  verification. 

[Eki.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §  262.] 

2.  Divorce— Alimony— Attorney's   Fees. 

Under  the  evidence,  there  was  no  abuaci  of 
discretion  in  awarding  temporary  alimony  and 
attorney's  fees. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Berrien  Coun- 
ty; R.  6.  Mitchell,  Judge. 

Action  by  A.  T.  McLaughlin  against  N.  E. 
McLaughlin.  From  a  judgment  awarding 
temporary  alimony  and  attorney's  fees,  plain- 
tiff brings  error.    Affirmed. 

Hendrix,  Smith  &  Christian,  for  plaintiff 
in  error.  Alexander  &  Gary,  for  defendant 
In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(128  OSL.  6») 

TEMPLE  BAPTIST  CHURCH  ▼.  GEORGIA 

TERMINAL  CO. 

(Supreme  Court  of  (Georgia.    July  11,  1907.) 

1.  Writ  of  Error  —  Hearing  —  Time  For— 
— CoNSTrrunoNAL  Provisions. 

The  Constitution  imperatively  requires  that 
all  cases  brought  to  the  Supreme  0>urt  shall  be 
heard   at   the   first   term,   unless  continued   for 

Srovidential  cause,  and  that  all  cases  shall  be 
ecided  at  a  time  not  later  than  the  end  of  the 
term  following  that  at  which  they  are  heard.  In 
order  to  comply  with  this  constitutional  require- 
ment according  to  its  true  intent  and  spirit,  it  ia 
necessary  that  the  docket  of  each  term  should  be 
made  up  in  such  manner  as  to  fix  with  definite- 
ness,  as  nearly  as  may  be,  the  volume  of  the 
business  for  the  term. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  S  3199.] 

2.  Same. 

In  the  absence  of  a  constitutional  provision 
or  a  valid  statute  regulating  the  method  of  dock- 
eting cases,  thfe  term  at  which  they  shall  be  heard 
is  to  be  determined  by  the  Supreme  Court,  keep- 
ing in  view  the  constitutional  requirement  re- 
ferred to  in  the  preceding  note. 

3.  Same. 

The  Supreme  Court,  from  its  veir  origin, 
haa  exercised  the  power  to  close  the  docket  of 
the  term  at  some  time  during  the  term  and  be- 
fore final  adjournment,  so  far  as  relates  to 
the  entering  of  cases  thereon. 

4.  Same. 

The  statutes  regulating  the  practice  in  the 
Supreme  Court,  when  construed  in  pari  materia 
and  in  the  light  of  the  history  of  the  practice 
of  closing  the  docket,  contain  nothing  which, 
properly  construed,  denies  this  power,  but,  on 
the  contrary,  impliedly  recognize  the  existence 
of  the  same. 
6.  Sake. 

The  bill  of  exceptions  and  record  in  the 
present  case  having  been  filed  in  the  office  of  the 
clerk  of  the  Supreme  Court  after  the  date  that 
the  docket  of  the  term  had  been  closed  by  order 
of  the  court,  the  case  must  be  placed  on  the 
do>'ket  of  the  next  term. 
(Syllabus  by  the  Court.) 

Action  by  the  Temple  Baptist  Church 
against  the  Georgia  Terminal  Company  for 
in  injunction  and  other  relief.    Judgment  for 


defendant,  and  plaintiff  brings  error,  ftlotion 
by  plaintiff  in  error  to  docket  the  canse  at 
the  then  term.     Motion  overruled. 

The  Temple  Baptist  Church  filed  a  petition 
in  equity  against  the  Georgia  Terminal  Com- 
pany, praying  for  an  injunction  and  other  re- 
lief. After  the  hearing  the  Judge  refused  to 
grant  the  injunction,  and  the  plaintiff  except- 
ed. The  record  and  the  bill  of  exceptions 
were  filed  in  the  office  of  the  clerk  of  the 
Supreme  Court  on  July  0,  1907.  The  Su- 
preme Court  had,  on  June  12,  1907,  passed 
the  following  order:  "It  is  ordered  that 
the  civil  docket  for  the  present  term  be  this 
day  closed,  and  that  the  criminal  docket  for 
said  term  be  closed  on  Monday,  July  1,  1907." 
On  the  same  date  that  the  record  and  the 
bill  of  exceptions  above  referred  to  were  filed 
in  the  office  of  the  clerk  of  the  Supreme 
Court,  the  plaintiff  filed  a  motion  in  which 
it  was  asked  that  the  case  be  entered  upon 
the  docket  of  the  present  term  for  a  hearlDK, 
The  grounds  of  this  motion  were  as  follows: 
"The  act  of  1870,  now  incorporated  in  C)v. 
Code  1895,  i  5568,  provides  that  on  the  re- 
ceipt of  any  fast  writ  by  the  clerk  he  shall 
place  it  Immediately  upon  the  docket  of  the 
circuit  to  which  it  belongs,  and  at  the  request 
of  either  party  the  court  shall  hear  the  case 
without  delay  and  without  respect  to  the 
order  of  the  circuits ;  the  spirit  and  purpose 
of  the  act  being  to  insure  a  speedy  hearing 
of  such  writ  It  is  contended  that  the  court 
has  no  authority  to  pass  an  order  to  prevent 
or  restrict  the  hearing  of  such  writs;  but,  on 
the  contrary,  it  Is  made  the  duty  of  the  court 
to  provide  for  a  hearing  without  delay.  The 
only  power  given  to  the  court  by  statute  in 
regard  to  the  making  of  rules  Is  the  authority 
to  make  the  hearing  more  speedy  and  system- 
atic than  the  statute  provides.  The  statute 
enlarges  the  power  of  the  court  for  this  pur- 
pose, but  it  does  not  authorize  the  court  to 
restrict  or  limit  such  hearing&  It  is  con- 
templated by  the  act  that,  so  long  as  the 
court  is  in  session,  it  shall  hear  such  writs 
and  continue  to  hear  the  same  until  adjourn- 
ment The  present  term  of  the  court  will 
continue  for  a  sufficient  time  to  hear  and  de- 
termine the  case,  and  the  parties  thereto  are 
willing  to  make  all  waivers  necessary  to  se- 
cure a  hearing.  The  case  involves  a  vast  out- 
lay of  money  in  a  public  improvement  in- 
cident to  the  exercise  of  the  right  of  eminent 
domain,  affecting  the  rights  of  the  public  at 
large,  as  well  as  the  rights  of  private  par- 
ties, to  a  public  street  in  the  city  of  Atlanta. 
The  nature  of  the  case  is  such  that  it  should 
be  heard  at  once.  The  petition  was  filed 
to  enjoin  the  closing  of  a  public  street  by  the 
defendant  under  an  illegal  order  of  the  au- 
thorities of  the  city  of  Atlanta.  At  the  hear- 
ing on  June  8,  1907,  the  Judge  held  that  the 
plaintiff  was  estopped,  and  for  this  reason 
refused  the  injunction.  This  was  four  days 
before  the  passage  of  the  order  by  the  court 
closing  the  docket  for  entering  fast  writs  of 
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error  for  the  present  term.  When  the  Judg- 
ment refusing  the  injunction  was  rendered, 
the  plaintiff  gave  notice  of  its  Intention  to 
apply  for  a  writ  of  error ;  and  an  order  was 
granted  by  the  judge,  superseding  this  judg- 
ment, to  allow  the  filing  of  the  bill  of  ex- 
ceptions. When  the  bill  of  exceptions  was 
filed  the  judge  granted  an  additional  super- 
sedeas, suspending  the  judgment  until  August 
6,  1907.  This  was  done  to  allow  a  hearing 
of  the  case  at  the  present  term.  The  whole 
proceeding  is  in  the  utmost  good  faith,  and  it 
Is  the  desire  of  the  plaintiff  to  have  its  rights 
determined  at  once.  If  the  case  is  not  heard 
at  the  present  term,  the  defendant  will,  as 
soon  as  the  supersedeas  has  lapsed,  proceed 
to  excavate  the  street ;  and  before  a  hearing 
of  the  case  at  the  next  term  the  excavation 
will  be  accomplished  and  a  reversal  of  the 
judgment  will  be  of  no  advantage,  and  it 
will  be  impossible  to  restore  the  street  The 
damage  cannot  be  estimated  in  money,  and 
the  only  protection  that  can  benefit  the 
plaintiff  is  to  stop  the  excavation,  and,  under 
the  present  conditions,  this  can  only  be  done 
by  a  hearing  at  the  present  term."  The  peti- 
tion was  signed  by  counsel  and  verified  by  af- 
fidavit 

Berner,  Smith  &  Hastings,  for  movant 

COBB,  P.  J.  (after  stating  the  facts).  The 
act  establishing  the  Supreme  Court  of  G^eor- 
gia  divided  the  state  into  five  supreme  judi- 
cial districts,  and  a  term  of  court  was  held 
twice  in  each  year  in  every  district  The 
court  sat  at  two  places  in  each  district  ex- 
cept the  fifth,  where  all  of  its  sessions  were 
held  at  the  seat  of  the  government  in  the  city 
of  Milledgeville.  In  order  to  carry  a  case 
to  the  Supreme  Court  it  was  necessary  for  the 
losing  party  to  tender  the  bill  of  exceptions 
to  the  judge  within  four  days  after  the  trial. 
When  the  bill  of  exceptions  was  tendered,  if 
true,  the  judge  was  required  to  certify  the 
same.  Within  10  days  thereafter  notice  was 
required 'to  be  served  upon  the  opposite  party 
or  his  counsel,  and  when  such  bill  of  excep- 
tions and  evidence  of  service  was  filed  in  the 
office  of  the  clerk  of  the  trial  court  it  was  the 
duty  of  that  officer  to  certify  and  send  up  to 
the  Supreme  Court  a  complete  transcript  of 
the  entire  record  in  the  case  within  10  days 
after  he  received  the  original  notice  with  a 
return  of  service  thereon.  Cobb's  Dig.  p.  451, 
§§  8,  9  (1  Ga.  viii,  ix).  Provision  was  made 
by  the  rules  of  the  court  for  writs  of  error, 
citation,  assignments  of  error  on  the  bill  of 
exceptions,  etc.  Bule  19  et  seq.,  1  Ga.  xiv 
et  seq.  The  rules  of  court  provided:  "All 
cases  returned  to  this  court  shall  be  entered 
on  the  bench  docket  and  numbered,  on  or  be- 
fore the  court  meets  on  the  first  day  of  the 
term  to  which  they  are  respectively  returned, 
and  the  cases  first  received  by  the  clerk  shall 
be  first  entered."  Rule  7,  1  Ga.  xll.  It  will 
be  noted  that  it  was  by  a  rule  of  the  court 
and  not  by  a  statute,  that  the  Supreme  Court 
first  det^mined  when  the  docket  should  be 


closed  for  the  entry  of  cases  for  the  term. 
The  docket  was  closed  on  the  first  day  of  the 
term,  and  records  and  bills  of  exceptions 
thereafter  received  were  docketed  to  the  next 
term  of  the  court.  In  1855  an  act  was  passed 
requiring  the  clerk  of  the  Supreme  Court  to 
arrange  the  eases  on  the  docket  by  circuits, 
and  to  give  notice,  by  publication  In  a  nevrs- 
paper  at  the  place  where  the  court  was  to  be 
held,  of  the  order  in  which  the  circuits  were 
arranged ;  it  being  also  in  this  act  provided 
that,  if  a  case  reached  the  office  of  the  clerk 
in  time  to  be  entered  upon  the  docket  before 
all  the  cases  from  that  circuit  were  heard, 
the  same  should  be  construed  as  being  dock- 
eted in  time  for  that  term,  and  that  error 
might  be  assigned  and  issue  joined  at  any 
time  before  such  case  was  called.  Acts 
1855-^6,  p.  198.  The  several  separate  judi- 
cial districts  of  the  state  were  abolished  by 
the  Constitution  of  1865,  and  the  entire  state 
was,  in  effect  declared  to  be  one  supreme  ju- 
dicial district  and  the  court  was  required  to 
sit  at  the  seat  of  the  government  at  such 
time  in  each  year  as  the  General  Assembly 
should  prescriba  Code  1868,  S  4961.  In 
pursuance  of  tliis  change  made  by  the  Con- 
stitution in  the  act  organizing  the  Supreme 
Court,  the  General  Assembly,  in  1866,  passed 
an  act  providing  that  the  sessions  of  the  Su- 
preme Court  should  be  held  at  Milledgeville 
on  the  first  Mondays  of  June  and  December 
in  each  and  every  year,  and  that  such  ses- 
sions should  be  continued  until  the  business 
before  the  court  should  be  disposed  of.  It  al- 
so provided  that  all  bills  of  exceptions  should 
be  filed  in  the  office  of  the  clerk  of  the  Su- 
preme Court  at  least  20  days  before  the  com- 
mencement of  the  term  at  which  the  same  was 
to  be  heard,  and  bills  of  exceptions  filed  with- 
in less  than  10  days  should  be  docketed  for 
the  next  succeeding  term.  Acts  1866,  p.  46. 
The  practice  prescribed  by  this  act  of 
making  the  case  returnable  to  the  term  which 
began  not  less  than  20  days  from  the  time 
that  the  record  or  bill  of  exceptions  was  filed 
in  the  office  of  the  clerk  of  the  Supreme 
Court,  continued  until  1890,  when  the  deci- 
sion in  the  case  of  Logan  v.  W.  &  A.  B.  Co., 
86  Ga.  493,  12  S.  E.  586,  was  rendered.  In 
that  case  Mr.  Chief  Justice  Bleckley,  after 
reviewing  the  various  statutes  in  reference  to 
bringing  cases  to  the  Supreme  Court  laid 
down  the  rule  that  the  return  term  fixed  by 
law  for  all  ordinary  bills  of  exceptions  is 
the  first  term  which  begins  after  the  expira- 
tion of  30  days  from  the  filing  of  such  bills 
of  exceptions  In  the  office  of  the  clerk  of  the 
trial  court  Under  this  rule  the  term  to 
which  a  case  was  returnable  was  not  fixed 
by  the  date  on  which  the  record  and  bill  of 
exceptions  reached  the  office  of  the  clerk  of 
the  Supreme  Court,  but  by  the  date  on  which 
the  bill  of  exceptions  was  filed  in  the  office  of 
the  clerk  of  the  trial  court  This  was  a  de- 
cision by  a  unanimous  court  and  was  follow- 
ed in  the  case  of  Bank  of  Culloden  v.  Bank  of 
Forsyth,  119  Ga.  351,  46  S.  B.  424,  which 
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was  also  by  a  unanimous  court  By  an  act 
approyed  October  28,  1870,  It  was  provided 
that  If  a  case  bad  been  transmitted  in  time 
to  reach  the  clerk  of  the  Supreme  Court  20 
days  before  the  first  day  of  the  term,  and 
should  fall  to  so  reach  the  clerk,  either  par- 
ty, on  the  first  day  of  the  term,  if  the  record 
had  then  arrived,  might  move  the  court  to 
have  it  entered  and  heard  in  its  order  at 
that  term,  and  if  the  court  was  satisfied  that 
it  was  so  transmitted  in  time,  and  if  not  so 
transmitted  that  It  was  by  reason  of  some 
act  of  the  defendant  in  error  to  produce  de- 
lay, the  motion  should  be  granted.  Acts  1870, 
p.  46.  On  Octobe-  28,  1870,  the  very  same 
day  that  the  act  last  referred  to  was  approv- 
ed, another  act  was  approved  which  provided 
that  bills  of  exceptions  in  cases  of  applica- 
tions for  injunction  should  be  tendered  and 
signed  within  10  days  from  the  date  of  the 
decision,  and  the  opposite  party  be  served 
within  5  days,  and  the  clerk  of  the  trial 
court,  within  5  days  from  the  date  of  service, 
was  required  to  make  a  transcript  of  the  rec- 
ord and  transmit  the  same  immediately  to 
the  Supreme  Court  then  in  session,  and,  if 
not  In  session,  then  to  the  very  next  session ; 
and  its  arrival  by  the  first  day  of  the  term, 
or  at  any  time  thereafter  during  the  term, 
was  declared  to  be  sufficient  to  insure  a  hear- 
ing. If  the  record  being  returned  to  the 
court  then  in  session  shall  fail,  after  due  dili- 
gence, to  arrive  hi  time  for  hearing  before  ad- 
journment, then  it  should  stand  over  until 
the  next  term.  The  clerk  of  the  Supreme 
Court  was  required,  immediately  upon  re- 
ceipt of  such  cases,  to  place  the  same  upon 
the  docket  of  the  circuit  to  which  it  belong- 
ed ;  but,  at'  the  request  of  either  party,  the 
Supreme  Court  was  required  to  hear  the  case 
without  delay  and  without  respect  to  the  or- 
der of  circuits,  or  their  order  in  the  circuits, 
unless  some  rule  for  a  more  speedy  and  sys- 
tematic hearing  of  such  cases  was  adopted  In 
compliance  with  the  spirit  of  the  act,  giving 
them  precedence.  Acts  1870,  p.  405;  Civ. 
Code  1896,  S  5558. 

This  court  had  held  that  neither  the  grant- 
ing of  an  ex  parte  application  for  an  injunc- 
tion at  chambers,  nor  the  dissolution  of  an 
injunction  so  granted,  were  such  Judgments, 
decisions,  or  decrees  of  the  Judge,  heard  at 
chambers,  as  to  authorize  a  writ  of  error  to 
this  court  while  the  case  was  pending  in  the 
trial  court  Johnson  v.  Stewart,  40  Ga.  167; 
Nacoochee  Mining  Co.  ▼.  Davis,  40  Ga.  809. 
These  decisions  were  rendered  In  1869,  and 
the  act  of  1870  was  evidently  passed  by  the 
General  Assembly  to  remedy  the  defect  then 
existing  in  the  law  with  reference  to  the 
hearing  of  such  applications  by  the  Supreme 
Court  The  effect  of  this  act  was,  so  far  as 
applications  for  injimction  were  concerned, 
to  allow  a  party  to  the  case  in  the  trial  court 
to  bring  under  review  by  the  Supreme  Court 
a  mere  interlocutory  decision  of  the  Judge. 
This  was  not  permissible  under  the  original 
act  establishing  the  Supreme  Court,  which 


founded  the  Jurisdiction  of  the  Supreme 
Court  upon  the  fact  that  the  case  had  been 
finally  disposed  of  in  the  trial  court  This 
act  brings  into  the  practice  what  is  now 
commonly  known  as  the  "fast  writ  of  error," 
original^  applicable  only  in  cases  of  applica- 
tions for  injunction,  but  subsequently  ex- 
tended to  a  large  class  of  cases.  See  Civ. 
Code  1895,  i  5540;  Gordon  v.  Gordon,  109  Ga. 
262,  34  S.  B.  324.  In  1877  an  act  was  passed 
providing  that  no  case  should  be  dismissed 
by  the  Supreme  Court  or  the  hearing  thereof 
postponed,  by  reason  of  the  failure  of  the 
clerk  of  the  trial  court  to  transmit  the  record 
and  the  bill  of  exceptions  to  the  clerk  of  the 
Supreme  Court  provided  the  bill  of  excep- 
tions and  record  reached  the  office  of  the 
clerk  of  the  Supreme  Court  before  arguments 
on  the  circuit  to  which  it  belonged  had  been 
concluded;  and  when  a  case  so  reached  the 
office  of  the  clerk  it  was  his  duty  to  enter  it 
on  the  docket  of  cases  for  the  circuit  and 
the  case  was  then  to  be  heard  at  the  term  to 
which  it  should  have  been  returned  "after  all 
of  the  cases  on  the  entire  docket  for  that 
term  had  been  heard.**  This  act  provides, 
also,  that  if  the  bill  of  exceptions  and  record 
do  not  reach  the  office  of  the  clerk  of  the  Su- 
preme Court  until  after  the  arguments  on  the 
circuit  have  been  concluded,  it  shall  be  dock- 
eted to  the  next  term,  and  then  heard  with 
the  cases  from  the  circuit  Acts  1877.  p.  99; 
Civ.  Code  1895,  S  5571.  The  latter  part  of 
this  act  providing  for  the  docketing  of  de- 
layed cases  reaching  the  court  after  the  cir- 
cuit to  which  they  belonged  had  been  passed, 
was  declared  unconstitutional,  for  the  rea- 
son that  the  case  was  returnable  to  the  pre- 
ceding term,  and,  under  the  Constitution,  the 
General  Assembly  had  no  authority  to  make 
it  returnable  to  the  next  term.  Davis  v.  Ben- 
nett 72  Ga.  762. 

In  1880  an  act  was  passed  which  provided 
that  no  writ  of  error  should  be  dismissed  on 
any  ground  which  could  be  removed  during 
the  term  to  which  the  writ  was  returnable, 
and  making  it  the  duty  of  the  Supreme  Court 
"to  give  such  time  during  said  term,  even  to 
the  end  of  the  same,  as  may  be  necessary  to 
remove  said  ground  if  it  can  be  removed  dur- 
ing said  term."  Acts  1880-81,  p.  123.  In  the 
case  of  Davis  v.  Bennett  supra,  the  case  was 
called  for  argument  on  April  25,  1884.  That 
was  the  last  day  for  argument  during  the 
term.  The  case  was  transmitted  too  late  for 
a  hearing  on  the  circuit  to  which  it  belonged. 
A  diminution  of  the  record  was  suggested, 
and  a  motion  to  dismiss  was  made.  The  rec- 
ord was  defective,  and  time  was  asked,  under 
the  act  above  referred  to,  to  complete  the 
record.  In  the  opinion  delivered  on  the  day 
following  the  court  says:  "By  the  act  of 
1880— Code  1895,  §  4272  (c)— no  writ  of  error 
can  be  dismissed  on  any  ground  which. can 
be  removed  during  the  term  to  which  it  is 
returnable,  even  to  the  end  of  it  This  can- 
not be  removed.   The  end  of  the  term  is  here 
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to-day.'*  The  writ  of  error  waa  dismissed  on 
that  day,  notwithstanding  the  courts  accord- 
ing to  the  minutes,  continued  in  session  until 
June  10th,  consulting  and  deciding  cases 
which  had  been  argued  prior  to  April  25th. 
This  was  a  distinct  ruling  by  the  court  to  the 
effect  that  the  words  "end  of  the  term,"  in 
the  act  of  1880,  were  to  be  properly  con- 
strued, as  to  remedying  defects  in  the  record, 
as  being  the  last  day  on  which  argument  was 
to  be  heard  during  that  term.  The  court 
must  have  necessarily  drawn  a  distinc- 
tion between  the  "end  of  the  term,"  within 
the  meaning  of  the  act  providing  for  remedy- 
ing defects  In  the  record,  and  the  "final  ad- 
journment of  the  term,"  which  would  follow 
thereafter  at  such  time  as  the  court,  in  its 
discretion,  should  fix. 

It  appears  from  the  foregoing  history  of 
the  practice  in  this  court  that  at  Its  origin  it 
fixed  by  rule  the  time  that  the  docket  should 
be  made  up  and  closed  for  the  term.  The 
General  Assembly  thereafter  saw  fit  to  regu- 
late the  matter  by  providing  that  certain 
cases  should  be  treated  as  of  the  term,  al- 
though not  within  the  operation  of  this  rule ; 
that  is,  cases  arriving  after  the  first  day  of 
the  term,  but  before  arguments  on  the  cir- 
cuit to  which  they  belonged  had  been  finish- 
ed. The  General  Assembly  recognized,  even 
by  the  passage  of  this  act,  that  there  must  be 
some  way  to  fix  the  business  of  the  term  and 
ascertain  the  time  when  the  docketing  of 
cases  should  stop.  The  original  rule  pro- 
vided that  docketing  of  cases  should  stop  on 
the  first  day  of  the  term.  The  General  As- 
sembly, recognizing  that  there  must  be  some 
rule  In  reference  to  this  matter,  simply  pro- 
vided that  cases  reaching  the  court  during 
the  term  might  be  added  to  the  docket  of 
that  term,  provided  arguments  on  the  cir- 
cuit had  not  been  concluded  when  the  bill  of 
exceptions  and  record  were  filed  In  the 
clerk's  ofllce.  The  act  of  1870,  in  reference 
to  applications  for  injunction,  brought  Into 
existence  a  class  of  cases  before  unknown  to 
the  practice  of  the  court ;  that  is,  bills  of  ex- 
ceptions and  records  that  were  being  filed 
from  time  to  time  during  the  term,  subject 
to  be  disposed  of  at  the  term  when  filed. 
The  whole  policy  of  the  act  was  to  provide 
speedy  hearings  for  these  cases;  but  there 
was  nothing  in  the  act,  construing  the  lan- 
guage in  the  light  of  the  past  history  of  the 
court,  which  undertook  to  take  away  from 
the  court  the  right  to  fix  a  docket  of  cases 
for  the  term  and  to  provide  when  such  dock- 
et should  be  no  longer  open  for  the  entry  of 
cases.  So  long  as  the  docket  was  open  for 
the  entry  of  cases,  cases  within  the  operation 
of  the  act  of  1870  were  to  be  expedited; 
but  there  Is  nothing  to  indicate  that  it  was 
the  purpose  of  the  General  Assembly  to  de- 
prive the  court  of  the  power  to  fix  a  time 
for  closing  the  docket  of  the  term,  or  to  re- 
quire the  court  to  hold  the  docket  open  until 
the  very  day  of  final  adjournment,  in  order 


to  speed  any  case  or  class  of  cases.  The 
court,  as  it  was  constituted  at  the  time  of 
the  passage  of  this  act,  construed  the  act  as 
having  no  effect  whatever  upon  the  power  of 
the  court  to  fix  the  time  for  closing  the  dock- 
et of  the  term,  and  the  practice  originated 
at  that  time,  when  Mr.  Chief  Justice  Warner 
was  the  presiding  officer  of  the  court,  to  close 
the  docket  for  the  entry  of  cases  when  tbp 
last  case,  in  Its  regular  order,  was  called. 
From  that  time  no  other  cases  were  entered 
on  the  docket,  and  the  court  then  proceeded 
to  hear  and  determine  those  cases  which  had 
been  passed  to  the  heel  of  the  entire  docket. 
The  formal  manner  in  which  the  able  and 
venerable  Chief  Justice  actually  closed  the 
book  and  gave  Instructions  to  the  clerk  to 
make  no  further  entry  of  cases  thereon  dur- 
ing the  term,  is  in  the  recollection  of  some  of 
those  still  connected  with  the  court  in  differ- 
ent capacities.  In  his  formal  and  solemn 
way  he  would  close  the  lids  of  the  book,  lay 
his  hand  upon  the  same,  remark  to  the  clerk 
that  the  docket  of  the  term  Is  now  closed, 
and  then,  with  equal  formality  and  solem- 
nity, he  would  reopen  the  book  and  proceed 
to  call  the  cases  which  had  been  passed  to 
the  heel  of  the  entire  docket  This  was  the 
construction  of  the  law  by  the  court  as  it 
was  then  constituted,  and  of  the  meaning  to 
be  given  to  the  act  of  1870  In  this  particular. 
And  this  court,  though  it  has  changed  often 
in  personnel,  followed  the  practice  .thus  in- 
stituted without  variation  until  1891,  when 
the  act  providing  for  the  speedy  hearing  of 
criminal  cases  became  the  law.  Acts  1890- 
91,  p.  108.  During  this  period  Mr.  Chief 
Justice  Jackson  and  Mr.  Chief  Justice  Bleck- 
ley were  the  presiding  officers  of  the  court, 
and  the  court,  though  differently  constituted 
as  to  associate  Justices,  followed  without  hes- 
itation and  without  doubt  the  practice  in- 
stituted almost  simultaneously  with  the  pas- 
sage of  the  act  of  1870.  After  criminal  cases 
were  put  in  the  class  of  fast  writs  of  error, 
the  court,  on  January  18,  1892,  passed  a  rule 
providing  for  the  speedy  hearing  of  such 
cases,  and  in  the  rule  recognized  that  the 
court  had  authority  to  close  the  docket  as  to 
the  entry  of  such  cases,  and  provided  for 
the  disposition  of  cases  which  reached  the 
court  during  the  term  but  too  late  to  be  dock- 
eted for  the  term  then  in  session.  On  Janu- 
ary 21,  1895,  this  rule  was  amended,  and  the 
right  to  close  the  docket  was  again  distinctly 
recognized  by  the  court.  On  February  15, 
1898,  there  appears  upon  the  minutes  an  or- 
der directing  the  docket  closed  after  a  given 
date,  so  far  as  the  entry  of  criminal  cases 
was  concerned.  While  this  is  the  first  formal 
order  appearing  on  the  minutes,  an  exaniinn- 
tion  into  the  manner  in  which  the  court  dealt 
with  criminal  cases  from  the  date  of  the  pas- 
sage of  the  act  of  1891  evidences  the  fact 
that  oral  orders  must  have  been  made  in 
reference  to  the  disposition  of  such  cases; 
for  it  distinctly  appears  that  records  in  such 
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cases  arriving  during  tbe  term  were  docket- 
ed to  the  next  term  of  the  court  When  the 
conrt  was  reorganized  in  1807  the  right  of 
the  court  to  close  the  docket  was  recognized 
in  the  rules  then  adopted;  the  language  of 
the  rule  being:  ^'Criminal  cases  filed  after 
the  docket  of  the  term  has  been  closed  will 
be  heard  at  the  next  term  in  advance  of  all 
other  business,  and  in  the  order  of  their  fil- 
ing." Rule  22,  97  Gfa.  xil,  36  S.  B.  v.  This  rule 
was  amended  In  February,  1900,  and  the  fol- 
lowing appears  in  the  amended  rule:  "Un- 
less otherwise  specially  ordered,  the  crim- 
inal docket  for  each  October  term  will  stand 
closed  on  the  last  Saturday  but  one  before 
the  third  Monday  In  the  month  of  February 
following  the  beginning  of  such  term.  The 
criminal  docket  of  each  March  term  will  be 
closed  by  special  order." 

Under  the  recent  rules  of  the  Supreme 
Court,  adopted  January  14,  1907,  the  author- 
ity of  the  court  to  close  the  criminal  docket 
by  special  order  is  distinctly  recognized. 
Rule  27,  126  Ga.  xii.  From  necessity  the 
court  must  have  the  authority  to  close  the 
docket,  and  thus  fix  a  limit  to  the  business 
of  the  term.  Otherwise  it  would  be  imprac- 
ticable, if  not  impossible,  to  dispose  of  the 
business  of  the  court  according  to  the  true  in- 
tent and  spirit  of  the  Constitution  and  the 
laws.  When  the  time  for  adjournment  of 
the  term  arrives,  the  court  loses  Jurisdiction 
of  all  cases  heard  at  the  preceding  term,  and 
afilrmances  by  operation  of  law  result  If 
tbe  power  exists,  then  the  time  when  the 
docket  shall  be  closed  must  necessarily  be 
left  to  the  discretion  of  the  court  According 
to  the  practice  instituted  by  Mr.  Chief  Jus- 
tice Warner  and  his  associates,  this  time  was 
fixed  when  the  last  case  on  the  regular  call 
of  the  docket  had  been  argued.  When  crim- 
inal cases  were  required  to  be  given  speedy 
hearing,  the  time  of  closing  the  docket  as  to 
those  cases  was  fixed  in  the  manner  above  re- 
ferred to;  that  is,  by  an  automatic  rule  fix- 
ing a  certain  time  during  one  term,  and  by 
a  special  order  fixing  a  given  date  jduring  an- 
other  term — it  being  practicable  in  the  one 
instance,  on  account  of  the  terms  overlap- 
ping, to  fix  the  time  automatically,  and  not 
t>eing  practicable  at  the  March  term,  which 
has  not  and  should  never,  overlap  the  Octo- 
ber term,  to  fix  the  closing  of  the  docket  In 
any  other  way  than  by  special  order  desig- 
nating a  particular  day  for  this  purpose.  On 
June  22,  1906,  an  order  was  passed  closing 
both  the  civil  and  criminal  dockets  of  the 
March  term,  1906,  on  July  7th.  This  appears 
to  be  the  first  time  that  the  civil  docket  was 
ever  closed  by  special  order ;  but  it  has  been, 
as  has  been  shown,  tbe  practice  to  close  the 
criminal  docket  in  this  manner  for  a  long 
time  prior  thereto.  The  fast  writs  that  are 
placed  upon  the  civil  docket  come  to  this 
court  in  the  same  way  as  those  which  are 
placed  upon  the  criminal  docket  A  fast 
writ  of  error  Is  a  fast  writ  of  error,  without 
reference  to  the  character  of  the  case  which 
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the  record  discloses.  If  this  court  has  nc 
power  to  close  the  civil  docket  it  is  also  with- 
out authority  to  close  the  criminal  docket 
The  time  in  which  either  docket  is  to  be  closed 
is  a  matter  within  the  discretion  of  the  court, 
if  it  can  be  shown  that  the  power  to  close 
under  any  circumstances  exists. 

While  the  manner  In  which  the  docket  was 
closed  has  varied,  there  is  nothing  to  indi- 
cate, either  in  the  practice  of  the  court  or 
the  utterances  of  its  members,  which  brings 
up  one  single  doubt  as  to  the  authority  of  the 
court  to  provide  what  shall  be  the  business  of 
a  given  term  as  %o  the  cases  brought  under 
tbe  system  Inaugurated  under  tbe  act  of 
1870.  For  nearly  40  years  the  court  has  ex- 
ercised this  power,  without  dissent  from  any 
one  who  has  been  a  member  of  the  court  dur- 
ing that  long  period  of  its  history.  During 
this  period  the  authority  of  the  court  has,  up 
to  the  present  time,  been  recognized  by  the 
acquiescence  of  the  bar  in  the  practice  which 
it  has  followed.  For  the  first  time  is  the 
authority  of  the  court  in  reference  to  the 
matter  brought  in  question.  This  court,  and 
all  other  courts,  will  recognize  the  practice  of 
co-ordinate  departments  of  government,  and 
allow  the  construction  placed  by  the  officers 
in  such  department  upon  statutes,  and  even 
the  Constitution,  to  be  operative,  where  there 
is  room  for  construction.  The  long-continued 
practice  of  the  executive  or  tbe  legislative 
department  will  be  treated  as  persuasive  au- 
thority by  the  courts,  and  has,  in  numerous 
cases,  been  followed,  although  tbe  in^viduals 
composing  the  court  at  the  time  would  have 
doubt  as  to  the  true  construction  if  the  ques- 
tion were  left  unaffected  by  the  construction 
placed  upon  it  by  another  department  of  gov- 
ernment If  this  deference  Is  shown  by  the 
courts  to  the  practice  of  other  departments 
of  government  how  much  more  are  we  au- 
thorized to  show  deference  to  the  practice  of 
our  own  department,  unchallenged  by  any 
one  who  ever  was  a  member  of  the  depart- 
ment, even  though  there  has  been  no  express 
utterance  that  such  practice  is  authorized  by 
the  Constitution  and  by  the  laws.  There  was, 
under  the  Constitution  of  18r>8,  and  possibly 
under  the  present  Constitution,  the  gravest 
doubt  as  to  whether  the  Governor  has  any 
authority  to  approve  a  bill  after  the  adjourn- 
ment of  the  General  Assembly.  This  doubt 
was  voiced  by  Judge  Warner  in  Solomon  v. 
Commissioners,  41  Ga.  157 ;  but  the  right  of 
the  Governor  was  recognized  solely  for  the 
reason  that  the  past  history  of  the  state 
showed  the  practice  of  the  Governor  to  take 
five  days  after  the  adjournment  of  the  Gen- 
era] Assembly  for  tbe  revision  of  bills,  and 
this  practice  of  the  executive  department  of 
the  government  was  followed  by  the  courts, 
notwithstanding  the  doubt  as  to  tbe  true  in- 
terpretation of  the  Constitution.  Even  If  we 
should  allow  ourselves  to  settle  Into  a  condi- 
tion of  doubt  as  to  the  right  of  the  court  to 
close  Its  docket  for  the  term,  we  would  not 
only  be  authorized,  but  we  would  be  almost 
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constrained,  to  follow  In  the  footsteps  of  our 
predecessors  and  continue  the  practice  which 
was  in  existence  so  long,  and  which  has  heen 
sanctified  by  the  reputation  and  character  of 
our  predecessors  who  Inaugurated  as  well  as 
those  who  have  followed  it  without  hesita- 
tion or  misgiving. 

Let  us  for  a  moment  consider  what  would 
be  the  consequences  if  this  power  did  not 
exist  and  were  not  exercised.  The  court 
would  be  compelled  to  postpone  Its  final  ad- 
journment until  all  of  the  cases  of  the  pre- 
ceding term  have  been  decided.  Since  the 
docket  was  closed,  on  June  12th,  14  cases 
brought  to  this  court  by  fast  writs  of  error 
have  reached  the  clerk's  ofilce,  Including  the 
one  now  under  consideration.  If  the  docket 
is  reopened,  and  this  oase  placed  thereon, 
the  other  cases  must  be  given  the  same 
direction.  Other  cases  are  being  almost  daily 
received.  There  are  now  to  be  disposed  of, 
by  this  court,  more  than  60  cases  which  the 
Constitution  imperatively  declares  shall  be 
decided  during  the  presefit  term;  and  then 
there  are  more  than  170  cases  of  the  present 
term,  many  of  them  brought  to  this  term 
on  fast  writs  of  error,  which  are  entitled 
to  consideration  at  the  earliest  possible  mo- 
ment If  the  power  to  close  the  docket  does 
not  exist,  not  only  the  cases  now  in  the 
clerk's  office  must  be  heard,  but  all  others 
that  reach  there  between  now  and  the  first 
Monday  in  October.  It  is  Impracticable  to 
dispose^of  the  business  of  the  court  under 
the  coflstitntional  requirement,  unless  the 
business  of  the  term  can  be  fixed  in  some 
way  which  is  reasonable  and  Just,  and 
proper  to  the  litigants  whose  cases  are  be* 
fore  the  court  and  the  judges  who  have  im- 
posed upon  them,  under  their  oaths,  the 
duty  of  deciding  them.  If  the  docket  is  not 
closed,  on  the  first  and  third  Mondays  in 
July,  August,  and  September  the  court  must, 
under  the  rules,  hear  ell  fast  writs  of  error 
as  they  are  received  from  day  to  day  by  the 
clerk.  It  is  not  reasonable,  it  is  not  Just,  it 
Is  not  practicable,  for  the  court  to  transact 
Its  business  unless  it  has  the  power  which 
It  has  exercised.  If  there  is  no  authority 
in  the  court  to  close  the  docket  for  the  en- 
tering of  cases,  then  it  is  not  only  imprac- 
ticable, but  it  is  impossible,  to  carry  into 
effect  the  provisions  of  the  act  of  1877,  as 
contained  in  Civ.  Code  1895,  i  5571.  This 
section  relates  to  delayed  cases,  and  it  is 
provided  that  such  cases  shall  be  heard 
"after  all  of  the  cases  on  the  entire  docket 
for  the  term  have  been  heard."  As  long  as 
cases  can  be  entered  on  the  docket  for  the 
term,  these  delayed  cases  are  not  subject 
to  call  for  argument ;  and  if  the  docket  must 
remain  open  until  the  day  of  the  final  ad- 
journment there  will  be  no  time  for  the  hear- 
ing of  the  delayed  cases.  If  the  docket  can- 
not be  closed  prior  to  the  date  of  final  ad- 
journment, any  case  entered  thereon  before 
final  adjournment  is  a  case  on  the  docket 


for  that  term,  and  the  delayed  oases  must 
await  the  bearing  of  all  such  cases.  Not 
only  must  the  delayed  cases  await  the  last 
day  of  the  term,  but  the  last  moment  of  the 
last  day. 

This  act  indicates,  by  the  strongest  implica- 
tion, that  the  TiOgislature  contemplated  that 
the  court  should  exercise  the  power  which  it 
has  always  exercised  from  the  date  of  its 
origin,  and  fix  reasonable  rules  and  reguki- 
tions  as  to  the  docket  of  the  term  and  the 
business  to  be  disposed  of  thereon.  The  law 
authotiases  it  to  exercise  this  power.  As  au- 
thority for  this  statement  we  simply  cite  the 
name  of  every  Chief  Justice  and  every  As- 
sociate of  this  court  who  has  presided  here 
from  1870  down  to  the  present  time;  and,  as 
highly  persuasive  authorltyi  we  call  atten- 
tion to  the  unbroken  acquiescence  of  the  bar 
during  that  long  period  of  time.  When  in 
1906  the  General  Assembly  proposed  an 
amendment  to  the  Constitution  creating  the 
Court  of  Appeals,  it  inserted  in  this  amend- 
ment this  language:  *'A11  writs  of  error 
In  the  Court  of  Appeals,  when  received  by 
its  clerk  during  the  term  of  the  court  and 
before  the  docket  of  the  term  is,  by  order 
of  the  court,  closed,  shall  be  entered  thereon, 
and  when  received  at  any  other  time  shall  be 
entered  on  the  docket  of  the  next  term,  and 
they  shall  stand  for  hearing  at  the  term  for 
which  they  are  so  entered,  under  such  rules 
as  the  court  may  prescribe,  until  otherwise 
provided  by  law."  Acts  1906,  p.  26;  126  Ga. 
xviii,  xix.  The  language  of  this  amendment 
is  in  entire  consonance  with  the  long-contin- 
ued practice  of  the  Supreme  Court  It  is 
reasonable  to  presume  that  the  General  As- 
sembly, in  using  the  language  above  quoted 
in  the  amendmoit  to  the  Constitution,  in- 
tended to  approve  the  pnactice  of  the  Su- 
preme Court  in  reference  to  closing  Its  dock- 
et and  make  it  a  part  of  the  law  governing 
the  Court  of  Appeals.  A  casual  reading  of 
the  amendment  will  indicate  that  tlie  pur- 
pose of  the  General  Assembly  was  to  have 
the  Court  of  Appeals,  as  nearly  as  may  be,  a 
court  of  last  resort,  for  cases  within  its 
jurisdiction,  of  the  same  character  as  the 
Supreme  Court  It  not  only  makes  the 
provisions  of  the  Constitution  and  the  stat- 
ute relating  to  the  Supreme  Court  applicable 
to  that  court  but  in  this  instance  expressly 
conferred  upon  that  court  the  power  which 
the  General  Assembly  knew  had  always  been 
exercised  by  the  Supreme  Court  practically 
during  its  entire  history.  We  recognize  the 
importance  of  the  case  involved  in  this  rul- 
ing. We  al80>  recognize  the  importance  of 
all  the  other  cases.  We  do  not  know  what 
is  in  these  other  records.  But  every  case 
which  reaches  this  court  is  an  important  case 
to  the  litigant  and  this  case  will  oiot  be  the 
first  by  which  an  injury  may  have  resulted 
from  the  fact  that  the  docket  has  been  closed 
and  a  delay  In  the  bearing  brought  about 
While  we  regret  that  the  administration  of 
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Che  law  Is  snch  that  great  injustice  sometimes 
resalts  from  following  established  procedure, 
it  is  far  better  that  established  procedure 
should  exist,  and  the  IndlTidual  sustain  loss 
as  a  consequence  thereof,  than  that  chaos 
should  prevail  in  the  administration  of  the 
law  and  many  suffer  in  consequence  thereof. 
The  motion  to  docket  the  case  at  the  pres- 
ent term  must  be  overruled.  All  the  Justices 
concur. 


(128  Oa.  775) 

GRAND  LODGE  KNIGHTS  OP  PYTHIAS 
OF  GEORGIA  v.  CRESWELL  et  al. 

(Supreme  Court  of  Georgia.     July  19,  1907.) 

L  P  A  B  T I E  a— AicENDifZNT— Operation  aud 
BfItect. 

When  an  equitable  petition  was  filed  by  cer- 
tain members  and  officers  of  a  fraternal  order 
not  incorporated  in  this  state,  on  behalf  of  them- 
selves and  other  members,  and  on  demurrer  rais- 
ing, among  other  points,  the  point  of  want  of 
S roper  parties,  and  that  it  appeared  that  the 
apreme  Lodge  of  the  order  was  a  corporation 
of  the  District  of  Columbia  and  was  not  made  a 
party,  an  amendment  was  presented  for  the  pur- 
IKwe  of  making  it  a  party,  adding  other  allega- 
tions, and  bv  order  of  the  court  tae  amendment 
was  allowed,  the  Supreme  Lodge  was  made  a 
party,  and  the  case  was  directed  to  proceed  on 
behsJf  of  both  it  and  the  original  plaintiffs,  to 
which  order  no  exception  was  taken,  this  op- 
erated as  an  adjudication  that  there  was  an 
action  pending  with  sufficient  parties  to  author- 
ise amendment,  and  that  the  party  added  was  a 
proper  ,party. 

2.  iNJUNcnoNS— Pbeijhinabt    Injunction— 
.  Gbounds—Cobpobations— Infringement  or 

Nahb. 

Inasmuch  as  some  of  the  plaintiffs  are 
members  and  officers  of  an  unincorporated  fra- 
ternal association  of  this  state,  and  proceeding 
by  equitable  petition  filed  by  themselves  and 
others  of  the  class,  and  another  plaintiff  is  the 
Supreme  Lodge  of  the  organization  incorporated 
in  the  District  of  Columbia,  and  the  defendants 
have  been  operating  and  are  seeking  to  be  in- 
ooiporated  in  this  state  under  a  name  which  is 
claimed  to  be  an  infringement  of  the  name  of  the 
plaintiff's  association,  and  the  question  is  involv- 
ed whether  and  how  far  the  plaintiff,  which  is 
a  foreign  corporation,  might  be  affected  by  the 
state's  granting  a  charter  to  the  defendants  as  a 
domestic  corporation  in  the  name  and  for  the 
purpose  asked,  and  also  whether  there  is  a 
fraudulent  purpose  or  design  to  so  infringe,  un- 
der all  the  evidence  the  presiding  judge  should 
have  enjoined  the  defendants  from  obtaining  the 
charter  applied  for,  so  as  to  preserve  the  status 
in  respect  thereto  until,  on  nnal  jury  trial,  all 
of  the  questions  of  law  and  fact  can  be  fully 
adjudicated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  SS  804r-^.] 

8.  Same. 

Having  determined  that  the  court  erred  in 
refusing  to  grant  an  injunction  as  to  the  char- 
ter applied  for,  we  allow  the  ruling  of  the  chan- 
cellor denjring  the  injunction  in  other  matters  to 
stand  until  the  final  trial  or  further  order  of 
court,  leaving  open  all  the  other  questions  for 
futore  determination.  See  Foster  v.  Blood 
Balm  Co.,  3  S.  E.  28i,  77  Ga.  210. 

4.  Same. 

The  rulings  here  made  do  not  conclude  any 
questions  of  law  or  fact  on  the  final  trial  of  the 
case,  except  as  ruled  above,  and  all  ars  left  open 
to  be  then  determined. 
{Syllabus  by  the  Court) 


Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  between  Grand  Lodge  Knights  of 
Pythias  of  Georgia  and  C.  C.  Creswell  and 
others.  From  the  Judgment,  Grand  Lod^e 
Knights  of  Pytliias  of  Georgia  brings  error. 
Affirmed,  with  direction. 

John  P.  Ross  and  H.  Douglas,  for  plaintiff 
in  error.  Bell,  Pettigrew  ft  Bell,  for  defend- 
ants in  error. 

ROAN,  J.  Judgment  affirmed,  with  dhrec- 
tion. 

FISH,  C.  J.,  and  EVANS  and  ATKINSON, 
JJ.,  being  disqualified.  Judges  GOBER,  of 
the  Blue  Ridge  circuit,  ROAN,  of  the  Stone 
Mountain  circuit,  and  EDWARDS,  of  the 
Tallapoosa  circuit,  were  designated  to  preside 
in  their  stead. 


(128  a«.  622) 
FENDER  V.  VALDOSTA  LUMBER  00. 

(Supreme  Court  of  Georgia.    July   10,    1907.) 

Nbw  Trial— Grounds. 

The  only  grounds  of  the  motion  for  a  new 
trial  being  that  the  verdict  was  contrary  to 
law  and  the  evidence,  and  the  evidence  being 
sufficient  to  support  the  verdict,  there  was  no 
error  in  overruling  the  motion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  87,  New  Trial,  S  142.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Lowndes  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  between  J.  F.  Fender  and  the  Val- 
dosta  Lumber  Company.  From  an  order  de- 
nying a  new  trial.  Fender  brings  error.  Af> 
firmed. 

J.  A.  Whitaker,  for  plahitlff  in  error. 
Woodward  ft  Smith  and  O.  M.  Smitti,  for 
defendant  in  error. 

FISH,  a  J.  Judgment  affirmed.  AU  the 
Justices  concur. 


(128  Qa.  635) 
BROWN  V.  CENTRAL  OF  GEORGIA  RY. 
CO. 

(Supreme   Court  of  Georgia.    July  11,   1907.) 

Carriers—Expttlsion    or    Passenger— Evi- 
dence. 

Where  a  passensrer  boarded  a  railroad 
train  at  Fort  valley  for  the  purpose  of  going 
to  Smithville,  and  tendered  in  payment  of  hisi 
transportation  a  mileage  book,  which,  upop 
exammation,  was  found  not  to  contain  suffi* 
dent  mileage  for  the  journey,  but  only  suffi^ 
cient  to  carry  the  passenger  to  Marshallville. 
and  the  conductor  informed  the  passenger  that 
he  intended  to  stop  at  Marshallville,  that  thf 
ticket  office  would  be  onen,  and  that  the  pas* 
senger  could  buy  a  ticket  from  the  agent  at 
that  point,  and  on  arriving  at  Marshallville  the 
passenger  left  the  train  immediately  for  the 
purpose  of  purchasing  a  ticket,  and  found  the 
ticket  office  open,  but  the  agent,  engaged  in 
other  business  than  selling  tickets,  did  not  wait 
on  plaintiff  immediately,  and  ^here  it  appeared 
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nia  Gairdner,  gnardian.  It  was  dated  De- 
cember 6»  1900,  and  expressed  a  consideration 
of  $243.40.  Lavonia  Qairdner,  as  gnardian 
for  James  P.  Gairdner,  brought  suit  against 
Blackwell,  as  administrator  of  Hester,  ai- 
leging:  That  up  to  December  6,  1900,  she  had 
advanced  to  Hester  the  sum  of  $243.40,  and 
that  on  said  date  she  took  an  absolute  deed 
from  him  to  secure  the  payment  of  the  sum 
named.  That  after  the  date  of  the  deed  she 
advanced  to  the  decedent  $156.99  in  the  ag^ 
gregate.  ''Said  sum  was  advanced  under  the 
agreement  with  said  Edmunds,  alias  Hester, 
that  all  such  sums  so  advanced  to  him  should 
be  secured  by  said  deed,  and  that  your  peti- 
tioner should  not  deed  said  land  back  until 
all  of  said  moneys  were  fully  paid  petitioner/' 
The  giving  of  notice  of  an  intention  to  sue 
in  order  to  claim  attorney's  fees  was  alleged, 
in  accordance  with  the  act  of  1900.  The 
plaintiff  prayed  for  a  general  Judgment  for 
the  sum  of  $470,  besides  interest,  that  the 
Judgment  should  be  a  special  lien  upon  the 
land  described  in  the  deed,  that  the  plaintiff 
be  allowed  to  make  to  the  administrator  a 
deed,  and  that  the  land  be  sold  as  the  prop- 
erty of  the  estate  for  the  purpose  of  first 
paying  this  debt  and  then  being  administered. 
The  plaintifF  amended  her  petition  by  al- 
leging as  follows:  "At  the  time  said  deed*  was 
given  said  Anderson  Hester  owed  petitioner 
tiie  amounts  of  said  notes,  and  in  order  to 
secure  said  notes  said  Hester  gave  said  deed, 
and  also  to  secure  whatever  might  be  ad- 
vanced by  petitioner  subsequent  thereto. 
Since  the  making  of  said  deed  and  said  notes, 
petitioner  has  advanced  said  sum  of  $158.99 
under  the  agreement  that  said  deed  should 
secure  all  future  advancements  made  to  said 
Anderson  Hester  by  petitioner,  and  at  the 
time  said  deed  was  made  said  Gairdner,  plain- 
tiff, agreed  to  make  further  advances."  Plain- 
tiff further  amended  by  striking  from  the 
original  petition  every  thing  In  conflict  with 
this  amendment  Matilda  Hester,  the  widow 
of  the  decedent,  alleged  that  the  equity  of  re- 
demption in  the  land  had  been  set  apart  to 
her  as  a  year's  support,  and  she  was  made  a 
party  defendant  She  filed  a  demurrer  to  the 
petition,  which  was  overruled.  She  also  filed 
an  answer,  in  which  she  denied  that  the 
plaintiff  was  entitled  to  a  lien  upon  the  land 
for  an  amount  in  excess  of  $243.40,  with  in- 
terest She  also  denied  that  the  plaintiff  was 
entitled  to  recover  attorney's  fees,  because 
the  law  under  which  the  plaintiff  gave  the 
notice  and  claimed  attorney's  fees  was  not  in 
force  when  the  note  sued  on  was  given. 
On  the  trial,  at  the  close  of  the  evidence,  the 
presiding  Judge  directed  a  verdict  in  favor 
of  the  plaintiff  for  $423.79  principal  and 
$112.56  interest  Defendant  moved  for  a  new 
trial.  It  was  overruled,  upon  the  plaintiff's 
writing  off  part  of  the  recovery.  Defend- 
ant Hester  excepted. 

C.  P.  Harris,  for  plaintiff  in  error.    Joseph 
N.  Worley,  for  defendant  in  error. 


LUMPKIN,  J.  (after  stating  the  facts). 
1.  The  demurrer  was  without  merit,  and  was 
properly  overruled. 

2.  Objection  was  made  to  the  admission  of 
parol  evidence  offered  for  the  purpose  of 
showing  that  when  the  deed  was  made  Hester 
and  the  agent  of  the  plaintiff  agreed  that  it 
was  to  secure,  not  only  the  amount  of  money 
already  advanced,  but  also  that  which  might 
be  subsequently  advanced,  and  that  the  plain- 
tiff was  not  to  convey  the  land  bade  to  Hester 
80  long  as  any  part  of  the  money  that  might 
be  subsequmitly  advanced  by  her  to  him 
should  remain  unpaid.  This  was  objected  to 
on  the  ground  that  it  tended  to  establish  a 
parol  agreement  made  contemporaneously 
with  the  deed,  and  thereby  to  add  to  the  deed 
terms  not  expressed  in  it  The  objection  was 
overruled.  Of  course,  the  general  rule  is 
that  a  written  contract  cannot  be  varied  by 
parol  evidence.  The  deed  here  involved  was 
on  its  face  an  ordinary  warranty  deed.  It 
described  no  debt  and  contained  no  provision 
for  any  reconveyance.  There  was  nothing 
to  show  that  any  bond  for  title,  or  written 
contract  to  reconvey  title  upon  the  payment 
of  any  particular  debt  or  amount,  was  made. 
"A  deed  or  bill  of  sale,  absolute  on  its  face 
and  accompanied  with  possession  of  the  prop- 
erty, shall  not  be  proved  (at  the  instance  of 
the  parties)  by  parol  evidence  to  be  a  mort- 
gage only,  unless  fraud  in  its  procurement 
is  the  issue  to  be  tried."  Civ.  Code  1895, 
S  2725.  If  the  debtor  remained  in  posses- 
sion, he  or  his  widow,  who  took  a  year's  sup- 
port in  the  property,  could  show  that  the  con- 
veyance was  only  intended  to  secure  a  debt, 
and  thus  to  operate  as  an  equitable  mortgage. 
Carter  v.  Hallahan,  61  Ga.  814.  The  creditor 
could  bring  ejectment  on  such  a  title;  or,  if 
the  creditor  chose,  the  deed  could  be  fore- 
closed in  equity  as  such  a  mortgage.  Bate- 
man  V.  Archer,  65  Ga.  271.  It  does  not  ap- 
pear that  the  possession  was  surrendered  to 
the  grantee.  The  grantee  did  not  claim  the 
property  as  absolute  owner,  but  claimed  only 
that  she  held  the  title  to  secure  an  Indebted- 
ness. The  defendant  did  not  contest  this 
fact  but  only  the  amount  of  the  indebtedness 
thus  secured.  The  exact  question,  therefore, 
is  wh^ther  the  amount  expressed  as  the  con- 
sideration of  the  deed  was  conclusive  as  to 
the  entire  amount  of  the  Indebtedness  se- 
cured,  or  whether  it  was  competent  to  show 
by  parol  that  the  consideration  of  the  deed 
included  the  securing,  not  only  of  the  amount 
named,  but  also  of  other  advances  to  be 
made. 

If  a  deed  is  made  to  secure  a  particular 
debt  it  cannot  be  extended  by  a  subsequent 
parol  agreement  so  as  to  secure  other  debts. 
This  may  be  done  by  written  contract  But 
to  allow  a  deed  to  be  extended  by  parol,  so 
as  to  include  an  indebtedness  which  was  not 
secured  by  It  when  made,  would  be.  In  effect 
to  change  or  add  new  conditions  or  purposes 
to  a  deed  by  parol.    Pierce  v«  Parrish,  111 
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Ga.  725,  730,  37  S.  B.  79;  Wylly  v.  Screven, 
98  Ga.  213,  25  S.  E.  435 ;  Jobnson  t.  Ander- 
son, 30  Ark.  745 ;  Stoddard  v.  Hart,  23  N.  Y, 
556.  Bat  where  there  is  nothing  in  the  writ- 
ten contract  between  the  parties  limiting  the 
tBecarlty  to  a  particular  amount  or  debt,  and 
the  only  amount  stated  Is  as  a  consideration 
for  a  deed  which  is  in  form  an  ordinary  war- 
ranty deed,  the  actual  consideration  of  such 
deed  existing  at  the  time  of  its  making  may 
be  shown  by  parol.  At  common  law  the 
weight  of  authority  was  to  the  effect  that  the 
recital  in  a  deed  of  conyeyance  of  the  pay- 
ment of  the  consideration  money  could  not  be 
denied  by  parol ;  but  even  there  the  Judges 
sometimes  expressed  doubt  on  the  subject. 
See  Rountree  v.  Jacob,  2  Taunt  141:  Lam- 
pon  y.  Corke,  5  Bam.  &  Aid.  606;  Baker  v. 
Dewey,  1  Bam.  &  C.  704.  The  weight  of  au- 
thority in  America  is  to  the  contrary,  and 
treats  the  recital  of  the  payment  of  the  pur- 
chase money  like  the  mention  of  the  date  of 
the  deed  and  other  matters  incidental  and 
collateral  to  the  principal  thing,  and  holds 
that,  while  the  grantor  is  estopped  from  de- 
nying the  conveyance,  yet  the  recital  is  con- 
sidered at  most  but  prima  facie  evidence  on- 
ly of  payment,  in  an  action  of  assumpsit  to 
recover  the  price  which  is  yet  unpaid.  At 
an  early  date  it  was  held  by  this  court  that 
the  recital  of  the  payment  of  the  considera- 
tion money  in  a  deed  does  not  fall  within  the 
rule  by  which  a  party  Is  estopped  to  deny  it. 
Harwell  v.  Fltts,  20  Ga.  723.  In  Martin  v. 
Gordon,  24  Ga.  533,  it  was  mled  that  upon  a 
suit  for  damages  for  a  breach  of  warranty 
the  amount  of  consideration  money  recited  in 
the  deed  could  be  inquired  into.  Two  of  the 
Judges  held  that  this  could  be  done,  not  only 
against  the  grantee  of  the  warranty,  but 
against  any  subsequent  grantee.  Judge  Mc^ 
Donald  dissented,  urging  that  a  grantor  ought 
not  to  be  allowed  to  name  a  consideration  in 
his  deed,  and  thus  Induce  subsequent  pur- 
chasers to  rely  on  it,  and  afterwards  prove 
that  It  was  untrue,  to  the  prejudice  of  a  bona 
fide  purchaser  without  notice.  It  was  de- 
clared in  the  original  Ck>de,  and  has  been 
preserved  in  each  of  the  succeeding  Ck)des, 
that  ''the  consideration  of  a  deed  may  always 
be  inquired  into  when  the  principles  of  Jus- 
tice require  it"  Civ.  CJode  1805,  §  3599.  The 
exact  meaning  of  the  expression  "when  the 
principles  of  Justloe  require  W  has  not  been 
determined.  In  tn6  case  before  us  the  deed 
was  admittedly  made  to  secure  an  indebted- 
ness. An  amount  was  stated  as  the  consid- 
eration of  it;  and  It  was  claimed  that  parol 
evidence  could  not  be  Introduced  to  show,  as 
a  part  of  the  consideration,  the  securing  of 
advances  beyond  the  amount  so  named.  In 
Dawson  v.  Briscoe,  97  Ga.  408,  24  S.  E.  157, 
where  a  deed  to  realty  of  considerable  value 
purported  on  Its  face  to  be  executed  upon  a 
nominal  money  consideration  only,  it  was 
held  that  It  could  be  supported  by  evidence 
showing  that  the  grantee  was  the  grantor's 
daughter^  and  that   the   real   consideration 


was  love  and  affection.  In  Thompson  v.  CX>- 
dy,  100  Ga.  771.  28  S.  B.  669,  it  was  held  that 
where  the  consideration  of  the  deed  was  ex- 
pressed  as  being  love  and  affection,  it  was, 
nevertheless,  competent  to  support  it  by  evi- 
dence tending  to  show  that  there  was  an  ad- 
ditional valuable  consideration  moving  the 
grantor  to  Its  execution.  We  think,  there- 
fore, that  It  would  be  competent  to  introduce 
evidence  to  show  that  the  actual  considera- 
tion of  the  deed  at  the  time  of  its  execution 
covered,  not  only  the  securing  of  the  debt 
then  due,  but  also  the  securing  of  future  ad- 
vances to  be  made.  But  If,  when  the  deed 
was  made,  it  was  to  secure  a  particular  debt, 
it  could  not  be  made  a  security  for  other 
debts  by  a  subsequent  parol  agreement.  See, 
also,  on  the  general  subject  of  parol  evidence, 
Atianta  &  West  Point  R.  Co.  v.  Hodnett,  36 
Ga.  680;  Johnson  v.  McComb,  49  Ga.  123; 
Stone  V.  Minter,  111  Ga.  45,  36  S.  B.  321,  50 
L.  R.  A.  356 ;  Carter  v.  Griffin,  114  Ga.  321, 
40  S.  B.  290;  Harkless  v.  Smith,  115  Ga. 
350,  41  a  B.  634. 

On  the  admissibility  of  parol  evidence  to 
explain  the  consideration  or  identify  the  debt 
to  be  secured  by  a  mortgage,  there  have  been 
numerous  decisions.  In  Sutton  v.  Sutton,  25 
Ga.  383,  it  was  held  that  "a  discrepancy  be- 
tween the  debt  and  the  mortgage  given  to 
secure  it  may  be  explained  by  parol  proof." 
In  Gunn  v.  Jones,  67  Ga.  398,  the  same  mling 
was  made,  and  it  was  added:  "But  a  draft 
having  no  apparent  connection  with  a  mort- 
gage will  not  be  admitted  without  explana- 
tion." l^e  leading  case  on  the  subject  is 
that  of  Shirras  v.  Calg  (U.  S.)  7  Cranch,  34, 
3  L.  Ed.  260.  It  was  there  held  that  "It  is 
not  necessary  to  the  validity  of  a  mortgage 
that  it  should  tmly  state  the  debt  it  Is  Id- 
tended  to  secure ;  but  !t  will  stand  as  a  secur- 
ity for  the  real  suitable  claims  of  the  mort- 
gagees, whether  they  existed  at  the  date  of 
the  mortgage,  or  arose  afterwards,  upon  the 
faith  of  the  mortgage,  before  notice  of  the  de- 
fendant's equity."  In  the  opinion  Marshall, 
O.  J.  (page  50  of  7  Cranch),  said :  "It  Is 
true  that  the  real  transaction  does  not  ap- 
pear on  the  face  of  the  mortgage.  The 
deed  purports  to  secure  a  debt  of  £30,000 
sterling,  due  to  all  the  mortgagees.  It  was 
really  intended  to  secure  different  sums, 
due  at  the  time  from  particular  mortgagees, 
advances  afterwards  to  be  made,  and  lia- 
bilities to  be  incurred  to  an  uncertain  amount. 
It  is  not  to  be  denied  that  a  deed  which  mis- 
represents the  transaction  it  recites  and  the 
consideration  on  which  it  is  executed  is  lia- 
ble to  suspicion.  It  must  sustain  a  rigorous 
examination.  It  is  certainly  always  advis- 
able fairly  and  plainly  to  state  the  truth. 
But  If,  upon  investigation,  the  real  transac- 
tion shall  appear  to  be  fair,  though  some- 
what variant  from  that  which  is  described, 
it  would  seem  to  be  unjust  and  unprecedent- 
ed to  deprive  the  person  claiming  under  the 
deed  of  his  real  equitable  rights,  unless  it  be 
in  favor  of  a  person  who  has  been  In  fact  In- 
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jared  and  deceived  by  the  misrepresentation." 
This  ruling  has  been  generally  followed.  Mc- 
Klnster  v.  Babcock,  26  N.  Y.  378;  Miller  v. 
Lockwood,  32  N.  Y.  293;  Stover  v.  Herring- 
ton,  7  Ala.  142,  41  Am.  Dec.  86 ;  Wllkerson  v. 
Tillman,  66  Ala.  532 ;  Bray  v.  Comer,  82  Ala. 
183,  1  South.  77;  Hendon  v.  Morris,  110 
Ala.  106,  20  South.  27;  Wilson  v.  Russell,  18 
Md.  495,  71  Am.  Dec.  645 ;  Hendrix  v.  Gore, 
8  Or.  407;  Summers  v.  Roos,  42  Miss.  749, 
2  Am.  Rep.  653;  Nicklin  v.  Betts  Spring 
Company,  11  Or.  406,  5  Pac.  51.  50  Am.  Rep. 
477;  Hall  v.  Tay,  131  Mass.  192;  Tully  v. 
Harloe,  35  Cal.  302,  95  Am.  Dec.  102.  In 
most,  if  not  all,  of  these  cases,  the  amount 
for  which  a  foreclosure  was  sought  was  less 
than  the  amount  expressed  In  the  face  of  the 
mortgage.  The  exact  question  as  to  whether, 
if  a  mortgage  expresses  a  certain  amount 
which  it  Is  made  to  secure,  this  amount  can 
be  Increased  by  parol  evidence,  has  seldom 
been  dealt  with.  In  Edwards  v.  Dwlght,  68 
Ala.  389,  It  was  said  that  this  was  very 
doubtful ;  but  the  point  was  not  decided.  In 
the  later  Alabama  cases  above  cited  this  dis- 
tinction was  not  suggested.  In  1  Jones  on 
Mortgages  (6th  Ed.)  §  374,  it  is  said :  'It  Is 
not  necessary  that  the  mortgage  should  ex- 
press on  its  face  that  it  is  given  to  secure 
future  advances.  It  may  be  given  for  a 
specific  sum,  and  it  will  then  be  security  for 
a  debt  to  that  amount.  This  definite  sum 
will  then  limit  the  extent  of  the  lien."  But 
see  section  384.  Some  of  the  decisions  seem 
to  hold  otherwise.  See  Bell  v.  Radcliff,  32 
Ark.  645;  Johnson  v.  Bratton,  112  Mich. 
319,  70  N.  W.  1021;  Johns  v.  Church,  12 
Pick.  557,  23  Am.  Dec.  651.  In  the  section 
of  Jones  on  Mortgages  above  cited  (section 
1067)  it  is  also  said:  "An  absolute  convey- 
ance may  be  used  to  secure  future  advances, 
or  to  secure  an  existing  debt  and  also  future 
advances.  The  agreement  to  reconvey  when 
the  advances  are  repaid  is  sufficient,  although 
it  exists  in  parol  only." 

As  to  a  mortgage,  the  Code  says  it  must 
"specify  the  debt  to  secure  which  it  is  given." 
Civ.  Code  1895,  S  2724.  It  may  be  doubtful 
whether,  if  a  sum  be  thus  specified  as  part  of 
the  agreement  as  to  the  amount  to  be  secured, 
it  can  be  enlarged  by  parol.  One  or  two 
authorities  have  come  to  the  notice  of 
the  writer  in  which  a  distinction  Is  drawn 
between  increasing  by  parol  proof  a  specif- 
ic amount  agreed  to  be  secured  by  a  mortgage 
and  the  admission  of  parol  proof  to  show 
what  was  in  fact  the  consideration  of  a 
deed  purporting  to  be  an  absolute  conveyance, 
though  really  given  as  a  security.  It  is  not 
necessary  in  the  present  case  to  determine 
the  rule  of  evidence  in  regard  to  mortgages 
or  instruments  stating  on  their  face  that 
they  are  given  to  secure  only  a  named 
amount,  or  whether  the  amount  so  agreed 
to  be  secured  is  a  limitation  forming  a  part 
of  a  contract  which  cannot  be  enlarged  by 
parol.  Nor  is  it  necessary  to  go  as  far  as 
some  of  the  cases  above  cited.     As  already 


stated,  the  Instrument  here  involved  is  not  on 
its  face  a  mortgage,  but  a  deed.  It  does  not 
declare  that  it  is  given  to  secure  a  specified 
amount,  or  any  amount  at  all.  Apparently 
no  bond  to  reconvey  upon  payment  of'  any 
specified  amount  was  given.  In  order  to 
show  that  it  is  a  security  at  all,  parol  evi- 
dence is  necessary.  To  do  this  the  consider- 
ation of  the  deed  must  be  inquired  into,  and 
it  must  be  shown  what  the  real  consideration 
was.  Having  gone  thus  far  in  the  introduc- 
tion of  parol  evidence,  under  the  rulings  of 
this  court  already  cited  In  regard  to  the  ad- 
mission of  such  evidence  to  prove  that  the 
real  consideration  of  a  deed  was  more  or  less 
than  that  recited,  there  was  no  error  in  ad- 
mitting parol  evidence  to  show  that  the  in- 
debtedness secured  by  the  deed  when  It  was 
made  was  greater  than  the  amount  of  consid- 
eration expressed  on  its  face.  No  third  per- 
son has  been  misled,  or  has  acted  to  his  in- 
jury on  the  faith  of  the  recital.  The  wife  is 
entitled  to  a  year's  support  only  In  the  equity 
of  redemption.  It  Is  practically  a  case  Inter 
partes.  The  rights  of  third  persons  are  not 
involved. 

3.  Objection  was  made  to  asking  a  witness, 
"Whose  note  is  that?*  reference  being  had  to 
a  note  of  the  decedent  given  to  one  Eber- 
hardt,  and  afterwards  transferred  in  writing 
to  Jones,  a  witness.  The  transfer  was  in 
these  words:  "For  value  received,  I  hereby 
transfer  the  within  note  to  W.  O.  Jones" — 
signed  by  the  payee.  The  answer  was,  "Mrs. 
Gairdner's  note."  Objection  was  made  on 
the  ground  that  the  note  was  trar^sferred 
in  writing  by  the  payee  to  Jones,  and  parol 
evidence  was  not  admissible  to  vary  the  in- 
dorsement thereon,  or  to  show  that  the 
owner  was  different  from  the  Indorsee.  The 
objection  was  overruled.  The  purpose  ap- 
parently was  to  show  that  the  note  had  been 
taken  up  by  an  agent  with  the  funds  of  bis 
principal,  and,  though  transferred  by  the 
payee  to  ttie  agent  Individually,  that  it  waf 
really  taken  up  by  the  principal,  and  that 
the  amount  advanced  for  that  purpose  was  a 
part  of  the  indebtedness  secured.  If  the  note 
were  transferred  to  the  principal,  or  were 
surrendered  and  canceled,  so  as  not  to  operate 
as  an  outstanding  liability  of  the  defendant 
in  the  hands  of  some  third  party,  we  see  no 
reason  why  it  could  not  be  shown  that  the 
principal  advanced  the  money  which  accom- 
plished that  result.  But  It  is  not  competent 
to  produce  a  note  which  is  transferred  in 
writing  to  one  person  and  baldly  show  by 
parol  that  it  belongs  to  another. 

4,  5.  The  presiding  judge  erred  in  direct- 
ing a  verdict  for  the  plaintiff.  Counsel  for 
defendant  contends  that  the  allegation  in  the 
original  petition  and  that  in  the  amendment 
in  regard  to  the  agreement  differed,  and  that 
this  made  a  question  of  fact  for  the  jury.  But 
we  do  not  understand  that,  whenever  a  plain- 
tiff withdraws  or  strikes  an  allegation  and 
substitutes  another  by  amendment,  this  makes 
an  issue  of  fact  in  the  pleadings  of  the  party 
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himself,  which  must  be  submitted  to  a  Jury. 
Any  admission  made  by  him  in  his  plead* 
Ings,  though  afterwards  stricken  or  with- 
drawn by  amendment,  may  still  be  tendered 
and  nsed  as  an  admission  on  his  part  by  the 
opposite  party.  But  a  party  by  amendment 
does  not  raise  issues  of  fact  with  himself, 
necessitating  the  assistance  of  a  Jury  to  de- 
termine them.  There  was,  however,  conflict- 
ing evidence  In  the  case.  Thus,  Jones,  the 
agent  of  the  plaintiff,  testified  that  *'no  agree^ 
ment  was  made  about  this  deed,  except  what 
is  on  its  face."  Smith,  the  bookkeeper  of 
Jones,  testified  to  the  effect  that  there  was 
an  agreement  and  understanding  between 
Jones  and  Hester.  He  said:  "In  addition  to 
that,  the  understanding  was  that  any  further 
indebtedness  made  thereafter  was  also  to 
be  secured  by  the  deed."  Plainly  no  such 
agreement  as  this  appears  on  the  face  of 
the  deed.  Ther^  may  be  some  mode  of  recon- 
ciling or  explaining  these  conflicting  state- 
ments, but  they  should  be  passed  upon  by  the 
Jury,  not  by  the  Judge. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(128  Gft.  e89) 

HALrLIDAY  ▼.  BANK  OF  STEWART 

COUNTY. 

(Supreme  Court  of  Georgia.    July   11,   1907.) 

1.  Tbiai.— Exclusion  of  Evidence— Failuex 

TO  Demttb. 

Failure  to  demur  to  a  plea  which  sets  up 
DO  valid  defense  in  law  does  not  preclude  the 
plaintiff  from  moving  to  exclude  evidence  of- 
fered in  its  support. 

[Ed.  Note.~For  cases  in  point,  see  Gent.  Dig. 
vol.  39,  Pleading,  H  1433,  1436.] 

Z  Res  Judicata— Evidence. 

The  record  of  a  former  suit  between  the 
same  parties  is  not  admissible  in  evidence  in 
support  of  a  plea  of  estoppel  by  judgment, 
when  it  appears  therefrom  that  the  subject- 
matter  of  the  second  suit  could  not  have  been 
litigated  under  the  pleadings  in  the  first. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  f   12671] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Stewart  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Action  by  N.  W.  Halliday  against  the 
Bank  of  Stewart  County.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Halliday  brought  suit  against  the  Bank 
of  Stewart  County,  alleging  that  defendant 
was  indebted  to  him  in  the  sum  of  $22.62,  be- 
sides interest  from  November  11,  1899,  for 
money  had  and  received  to  and  for  his  use, 
etc.,  which  defendant  refused  to  pay;  that  it 
was  in  like  manner  and  for  like  reason  in- 
debted to  him  in  the  sum  of  $493.36,  be- 
sidcE.  interest  from  November  28,  1899,  which 
amount  it  also  refused  to  pay.  In  its  an- 
swer defendant  denied  generally  the  allega- 
tions of  the  petition,  except  those  as  to  its 
corporate  character  and  residence,  and  then, 
in  ttie  third  paragraph,  alleged:     In  1898 


defendant  extended  to  plaintiff  a  line  of  bank 
credit.  In  its  business  as  a  cotton  ware- 
houseman and  buyer  of  cotton,  under  an  ar- 
rangement and  agreement  whereby  defendant 
was  to  accept  and  pay  checks  or  drafts 
drawn  on  it  by  him  for  the  purchase  price 
of  cotton,  in  favor  of  the  sellers  thereof, 
which  cotton  plaintiff  expected  to  buy  from 
time  to  time  during  the  cotton  season  of 
1898 ;  and  plaintiff  was  to  attach  to  the  drafts 
the  respective  warehouse  receipts  for  the  cot- 
ton, and  defendant  was  to  hold  in  pledge  and 
as  security  for  the  advances  thus  made  a 
special  property  In  the  cotton.  Plaintiff  was 
to  keep  covered  by  the  cotton  receipts  and 
other  collateral  securities,  and  deposits  and 
payments  of  money,  all  such  sums  of  indebt- 
edness as  might  arise  and  become  owing  by 
him  to  defendant,  as  well  from  advances  of 
money  to  pay  for  cotton  as  also  from  checks 
drawn  by  him  on  the  bank  for  purposes 
other  than  the  purchase  of  cotton.  Under 
this  arrangement  plaintiff  became  largely 
indebted  to  defendant,  and  in  addition  to 
the  cotton  warehouse  receipts  deposited  with 
defendant  a  certain  rent  note  given  by  C.  D. 
Grimes  and  held  by  plaintiff  for  11  bales  of 
cotton,  for  rent  due  and  payable  in  1899, 
and  another  rent  note  given  by  D.  M.  Gees- 
lin,  due  and  payable  in  1899,  for  4  bales  of 
cotton,  and  agreed  that  defendant  should 
apply  the  proceeds  of  said  notes  to  plaintiff's 
indebtedness  to  it  The  $22.62  and  the  $493.- 
36  sued  for  are  the  proceeds  of  said  rent 
notes,  and  said  amounts  were  duly  credited 
by  defendant  on  the  debt  which  plaintiff 
owed  it;  and  all  the  cotton  pledged  by  plain- 
tiff with  defendant  has  been  accounted  for 
at  its  true  value,  and  that  the  two  sums  men- 
tioned above,  realized  from  the  sale  of  the 
rent  cotton,  have  been  fully  accounted  for 
to  plaintiff,  and  defendant  has  fully  account- 
ed for  all  property  and  money  of  plaintiff 
which  has  come  into  its  hands,  and  Is  not 
indebted  to  him  in  any  sum  whatever. 

In  addition  to  this  plea  of  payment,  de- 
fendant in  the  fourth  paragraph  of  the  an- 
swer set  up  the  following  defense:  On 
Ikfarch  24,  1899,  plaintiff  brought  in  the  su- 
perior court  of  Stewart  county,  against  de- 
fendant, an  action  of  complaint  for  person- 
alty, and  defendant  appeared  and  defended 
the  suit  and  filed  certain  pleas  therein.  Cop- 
ies of  the  pleadings  in  that  case  were  at- 
tached to  the  answer;  it  appearing  from  the 
petition  therein  that  the  suit  was  in  trover 
for  233  described  bales  of  cotton,  alleged  to 
have  belonged  to  plaintiff  and  to  have  been 
converted  by  defendant.  "By  said  pleas  in 
said  case,  and  particularly  the  third  and 
fourth  special  pleas  therein,  this  defendant 
set  up  the  indebtedness  owing  by  the  plain- 
tiff to  this  defendant  as  a  reason  why 
•  •  *  plaintiff  ought  not,  in  equity  and 
good  conscience,  recover  of  *  *  ♦  de- 
fendant the  full  value  of  the  property  sued 
for,  without  allowing  and  deducting  the  in- 
debtedness owing  by    •     •     •    plaintiff  to 
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this  defendant,  and  as  a  reason  why  such 
verdict  and  Judgment  should  be  meet  and 
just  and  according  to  equity  and  good  con- 
science, making  due  allowance  for  and  tak- 
ing into  account  the  claljns  and  counter- 
claims growing  out  of  the  mutual  dealings 
between  the  parties."  The  suit  in  trover 
was  tried  at  the  April  term»  1901,  of  the 
court,  upon  the  issues  and  pleadings  there- 
in, "and  evidence  was  offered  as  to  the  in- 
debtedness owing  by  ♦  •  ♦  plaintiff  to 
this  defendant,  including  and  taking  into 
account,  as  entering  into  and  fixing  the  bal- 
ance due  on  said  debt,  the  aforesaid  items  of 
$22.G2  and  $493.36  in  this  present  action 
sued  for;  and  said  items  were  passed  upon 
by  the  court  and  jury  in  said  case,  and  by 
the  court  the  jury  were  Instructed  that  they 
might  allow  the  debt,  including  said  items, 
in  fixing  the  amount  of  their  verdict,  and  the 
said  items  were  considered  and  passed  upon 
by  the  jury,  and  the  plaintiff  received  cred- 
it therefor,  and  the  same  entered  into  and 
helped  to  fix  the  amount  of  the  verdict  and 
judgment  in  said  case.  And  in  said  case  a 
verdict  was  rendered  upon  said  pleadings,  is- 
sues, evidence,  and  instructions  of  the  court, 
and  a  judgment  duly  entered  up  thereon, 
a  copy  of  which  verdict  and  judgment  is 
hereto  annexed."  By  an  amendment  to  its 
answer  the  defendant  added  a  prima  facie 
case  in  favor  of  the  plaintiff,  and  that  plain- 
tiff had  "the  right  to  recover  the  amount 
sued  for,  save  and  except  for  the  defense  set 
up  in  and  by  paragraphs  3  and  4  of  the  de- 
fendant's answer."  It  then  reiterated  its 
defense  of  estoppel  by  judgment  as  alleged 
In  its  original  answer,  and  assumed  the  bur- 
den of  proof. 

Upon  the  trial  the  defendant  offered  in  evi- 
dence the  record  of  the  trover  suit  Plaintiff 
objected  to  its  admission  upon  several 
grounds,  one  of  which  was  that  the  record 
showed  upon  its  face  that  the  subject-matter 
of  the  present  suit  could  not  have  been  liti- 
gated in  the  former  one.  The  court  over- 
ruled the  objections  and  permitted  the  record 
to  be  introduced  in  evidence.  From  this  rec- 
ord it  appears  that  the  defendant  in  the  tro- 
ver suit  filed  a  general  plea  of  not  guilty  at 
the  April  term,  1899,  and  in  April,  1901,  filed 
an  amendment  to  this  plea,  which  amend- 
ment is  relied  on  in  the  present  case  by  de- 
fendant to  show  that  the  matter  now  in  con- 
troversy was  involved  in  the  trover  action, 
under  the  pleadings  therein.  The  first  para- 
graph of  this  amendment  alleged:  Plaintiff 
"at  the  beginning  of  the  cotton  season  of 
1898,  made  an  arrangement  and  entered  into 
an  agreement  with  defendant,  whereby  de- 
fendant was  to  accept  such  checks  or  sight 
drafts  as  the  plaintiff  should  draw  on  de- 
fendant, in  favor  of  the  sellers,  for  the  pur- 
chase price  of  such  cotton  as  the  plaintiff  in 
bis  business  as  cotton  dealer  might  buy  dur- 
ing said  cotton  season,  *  •  *  and- plain- 
tiff was  to  attach  to  said  drafts  the  ware- 


house cotton  receipts  which  represented  said 
cotton,  and  *  ♦  ♦  said  warehouse  receipts 
representing  the  cotton  were  to  pass  into  pos- 
session and  belong  to  defendant  upon  pay- 
ment of  the  drafts ;  ♦  *  ♦  and  defendant 
was  thereby  to  become  the  owner  of  the  cot- 
ton." It  was  agreed  that  plaintiff  should 
sell  the  cotton,  or  any  part  thereof,  upon  be- 
ing called  on  by  defendant  so  to  do,  and  that 
upon  his  failure  to  do  so,  "upon  request  or 
whensoever  plaintiff's  account  was  not  fully 
protected  by  the  value  of  the  cotton  and 
plaintiff's  bonus,  then  defendant  had  the 
right  to  sell  in  its  discretion  privately  or 
publicly,  and  without  other  notice  than  that 
to  be  given  plaintiff  as  aforesaid,  ♦  •  • 
and  apply  the  proceeds  thereof  to  the  ac- 
count of  ♦  ♦  •  plaintiff  with  defendant," 
and  place  "any  overplus  which  might  remain 

♦  ♦  ♦  to  plaintiff's  credit  in  defendant's 
bank,  ♦  *  *  subject  to  his  check."  The 
cotton  which  forms  the  subject-matter  of  the 
trover  suit  "was  purchased  by  ♦  •  • 
plaintiff  under  and  in  pursuance  of  said 
agreement,"  drafts,  with  the  warehouse  re- 
ceipts attached,  being  presented  to  defendant 
and  by  it  paid,  and  defendant  "became  vest- 
ed with  the  title  to  said  cotton,  with  the 
right  to  call  upon  plaintiff  to  sell  said  cotton, 
and  with  the  further  right  to  sell  said  cotton 
at  private  sale,  should  plaintiff  upon  request 
fail  or  omit  so  to  do."  The  "plaintiff  being; 
on  the day  of  December,  1898,  indebt- 
ed to  defendant  in  the  sum  of"  $5,860,  "for 
the  purchase  price  of  said  233  bales  of  cotton, 
and  the  account  of  plaintiff  being  unprotect- 
ed and  in  danger  of  loss  by  reason  of  the  low 
price  of  cotton,  and  his  bonus  being  exhaust- 
ed, 80  paid  for  by  defendant  under  and  in 
pursuance  of  said  agreement  (and  being  the 
entire  purchase  price  thereof),  *  ♦♦  de- 
fendant on  said  day  called  upon"  him  to  sell 
the  cotton,  for  the  purpose  of  reimbursing  de- 
fendant, and  plaintiff,  though  afforded  a  fair 
and  reasonable  opportunity  so  to  do,  wholly 
failed  and  omitted  to  sell  the  cotton,  or  any 
part  thereof.  Whereupon  defendant,  for  its 
own  protection,  sold  the  cotton  "fairly  and 
honestly,  in  open  market,  for  Its  fair  value 
and  the  best  price  which  defendant  was  able 
to  obtain  therefor,"  realizing  from  its  sale 
the  sum  of  $5,378.65,  "and  said  sum  was 
applied  to  the  debt  owing  to  defendant  by 
plaintiff   for   the   purchase  of  said   cotton. 

♦  *  ♦  Wherefore  defendant  says  that  it  is 
not  in  possession  of  the  cotton  mentioned 
and  described  in  plaintiff's  petition,  and  is 
not  guilty  of  the  wrongs  and  injuries  set 
forth  in  said  petition,  and  ♦  ♦  ♦  plaintiff 
ought  not  to  further  have  and  maintain  His 
said  action."  The  second  paragraph  alleged : 
The  233  bales  of  cotton  were  sold  by  defend- 
ant, "for  and  in  behalf  of  said  plaintiff,  with- 
out objection  and  with  his  knowledge,  acqui- 
escence, and  consent,  and  at  a  price  which  [he] 
authorized  and  consented  to.  The  proceeds 
of  the  sale,"  $5,378.65,  "have  been  accounted 
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for  by  defendant  to  and  with  plaintiff,  and 
ai^lied  by  defendant  to  the  payment  of  an 
Indebtedness  of*  $5,860.11,  "th^i  owing  by 
plalntlfT  to  def^idant  for  money  advanced 
and  loaned  for  the  purchase  of  said  cotton 
at  plaintiff's  request,  and  were  so  applied 
•  ♦  ♦  In  accordance  with  the  agreement 
and  understanding  between  plaintiff  and  de- 
fendant" 

The  third  paragraph  alleged:  The  plain- 
tiff, being  engaged  in  the  cotton  warehous- 
ing business  in  the  town  of  Lumpkin,  and  de- 
siring to  buy  cotton,  undertook  and  agreed 
that.  If  defendant  would  accept  and  pay  such 
sight  drafts  or  checks  as  he  might  draw  on  It 
for  the  purchase  price  of  cotton  bought  by  him, 
he  would  attach  to  the  drafts  the  warehouse 
receipts  for  the  cotton,  and  that  upon  pay- 
ment of  the  drafts  the  warehouse  receipts 
should  pass  to  the  bank,  and  it  should  hold 
and  own  the  cotton  represented  by  the  re- 
ceipts, and  have  the  right  to  deal  therewith 
in  accordance  with  the  usage  governing  trans- 
actions of  that  character  in  that  locality, 
which  entered  into  the  contract,  and  the  gen- 
eral and  universal  custom  of  said  business 
was  that  an  acceptor,  factor,  or  other  per- 
son furnishing  money  with  which  to  buy 
cotton,  or  making  advances  thereon  and  tak- 
ing title  thereto  as  security,  had  the  right  to 
sell  such  cotton  fairly  and  honestly,  at  private 
sale  in  the  usual  manner  of  cotton  sales,  at 
the  ruling  market  price,,  without  30  days'  no- 
tice or  other  notice  to  the  debtor  or  pledgor, 
except  such  reasonable  notice  as  might  be 
given  him  without  working  a  delay,  and  that 
(for  reasons  stated)  and  usage  and  custom 
are  reasonable,  and  were  well  known  to  per- 
sons engaged  In  buying  cotton  under  such  an 
arrangement  In  pursuance  of  such  agreement 
and  arrangement  plaintiff  purchased  the  233 
bales  of  cotton  sued  for,  and  defendant  ac- 
cepted and  paid  the  drafts  or  checks  drawn 
by  him  for  the  purchase  price  thereof,  and 
thereby  became  the  holder  of  the  warehouse 
receipts  attached  to  such  drafts,  and  thus 
became  the  holder  and  owner  of  the  cotton. 
Afterwards,  with  defendant's  consent  plain- 
tUf  shipped  the  cotton  to  Ck>lumbus,  6a.,  to 
be  delivered  to  Blanchard,  Humber  &  Co., 
upon  payment  by  them  to  defendant  of  a 
draft  In  its  favor  suflaclent  to  cover  the 
amount  due  It  by  plaintiff;  and  defendant 
delivered  the  warehouse  receipts  to  plaintiff, 
taking  the  bill  of  lading  for  the  cotton  in 
substitution  for  the  same  and  in  lieu  thereof. 
This  draft  was  dishonored ;  and  plaintiff  be- 
ing indebted  to  defendant  In  the  sum  of 
$5,800.11  for  money  advanced  by  It  to  pay 
for  the  cotton,  being  the  full  purchase  price 
tbereof,  defendant  called  on  him,  in  Decem- 
ber, 1808,  to  sell  said  cotton  for  the  purpose 
of  paying  this  debt  He  failed  to  sell  the  cot- 
ton or  to  pay  the  debt  or  any  part  thereof. 
I>efendant  after  reasonable  notice  to  him, 
tben  exercised  its  right  to  sell  the  cotton  for 
its  own  protection,  and  did  sell  it  fairly  for  its 
full  market  value  and  at  the  best  price  that 


could  be  obtained.    The  cotton  brought  the 

sum  of  $ 1  "and  defendant  has  accoimt- 

ed  to  and  with  plaintiff  therefor  In  reduction 
of  plaintiff's  said  Indebtedness.  Wherefore 
defendant  says  that  it  is  not  guilty  of  the 
wrongs  complained  of,  and  the  plaintiff  ought 
not  to  maintain  his  said  action." 

The  fourth  paragraph  was  substantially  as 
follows:  The  cotton  sued  for  was  delivered 
to  defendant  by  plaintiff  to  secure  his  in- 
debtedness to  defendant,  which  Indebtedness 
was  created  by  the  advancement  by  defend- 
ant of  the  purchase  money  of  the  cotton.  The 
effect  of  the  contract  between  them  was  to 
Invest  defendant  with  a  special  property  in 
the  cotton,  for  the  purpose  of  securing  such 
Ind^tedness  and  applying  the  proceeds  of 
the  cotton  to  the  payment  of  the  same,  "and 
to  the  extent  of  said  debt  defendant  is  en- 
titled to  retain  and  hold  said  cotton  or  its 
proceeds."  Plaintiff  being  indebted  to  de- 
fendant $5,860.11  for  money  advanced  by  de- 
fendant for  his  use  ''In  the  purchase  of  said 
cotton,  and  constituting  the  entire  purchase 
price  thereof,  and  the  said  Indebtedness  being 
all  of  It  due,  and  ♦  •  ♦  plaintiff,  being 
called  on  so  to  do,  having  wholly  failed  to  sell 
said  cotton,  owing  to  false  classification  or 
other  cause,  being  less  than  the  debt,  *  *  • 
defendant  In  good  faith  and  in  the  belief 
that  it  was  acting  within  the  scope  of  its 
rights  under  the  contract,  and  for  the  bona 
fide  protection  of  its  own  interests,  and  act- 
ing as  it  believed  in  the  Interest  of  the  said 
Halliday  sold  said  cotton  fairly  and  honestly, 
for  the  highest  market  price  which  could  be 
obtained  therefor,"  etc  Defendant  realized 
from  such  sale  $5378.66,  which  entire  sum 
was  applied  to  the  payment  of  the  debt  due 
to  it  by  plaintiff;  "said  proceeds  being  less 
than  said  debt"  If  "defendant  was  mistak- 
en as  to  its  right  of  making  said  sale  in  that 
particular  manner,  and  If  by  reason  of  in- 
formality of  manner  of  exercising  the  right 
of  sale,  said  sale  might  constitute  in  law  a 
conversion  to  the  extent  of  any  damage  that 

•  •    ♦    plaintiff     might     sustain     thereby, 

•  ♦  •  plaintiff  cannot  in  equity  and  good 
conscience,  or  upon  legal  principles,  recover 
of  defendant  for  such  conversion,  except  com- 
pensation to  the  extent  of  loss  and  damage 
actually  sustained  in  that  behalf.  And  de- 
fendant says  that  the  said  sale  being  for  the 
full  and  fair  market  value  of  said  cotton, 

•  *  *  plaintiff  has  sustained  no  loss  or 
damage.  And  defendant  prays  that  the  ques- 
tion of  alleged  loss  or  damage,  and  the  ex- 
tent of  such  loss  or  damage,  if  any,  may  be 
inquired  of,  and  that  such  verdict  and  Judg- 
ment may  be  rendered  In  that  behalf  as  may 
be  meet  and  just,  according  to  equity  and 
good  conscience." 

The  fifth  paragraph,  after  setting  up  the 
agreement  between  the  parties  under  which 
the  cotton  was  bought  by  plaintiff  and  paid 
for  by  defendant  and  that  upon  delivery  of 
the  warehouse  receipts  to  defendant  it  should 
become  vested  with  a  special  property  in  the 
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cotton,  etc^  and  that  afterwards  plaintiff  pro- 
cured defendant's  consent  to  ship  the  cotton 
to  Ck>lunibn8,  as  preyiously  averred,  alleged 
that  plaintiff  represented  that  the  draft 
drawn  in  defendant's  favor  on  Blanchard, 
Humber  &  Ck>.  was  drawn  for  an  amount  au-. 
thorized  by  said  firm,  "based'  on  a  true  and 
fair  classification  of  said  cotton/'  and  that 
upon  the  faith  of  such  representations  de- 
fendant yielded  up  the  warehouse  receipts 
in  exchange  for  the  bill  of  lading  for  the 
cotton,  and  permitted  the  cotton  to  be  ship- 
ped. PlaintlfiT,  for  the  purpose  of  drawing 
the  draft  for  a  larger  amount  than  was  au- 
thorized by  the  drawees,  "classified  said  cot- 
ton as  of  a  higher  grade  than  the  same  was 
entitled  to,  and  ♦  ♦  ♦  .drew  for  $911.73 
more  than  he  was  authorized  to  do,  and  by 
reason  thereof  said  draft  was  dishonored." 
Plaintiff,  when  called  upon  to  sell  the  cotton 
or  otherwise  protect  defendant,  wholly  fail- 
ed to  do  so,  and  the  cotton  by  plaintiff's  said 
acts  was  subject  to  demurrage  charges  and 
other  exx>enBes,  and  placed  elsewhere  than 
where  the  contract  had  contemplated;  and 
defendant,  for  its  protection  from  loss  and 
injury  from  plaintiff's  said  acts,  found  It 
necessary  to  sell  the  cotton,  and  sold  it  fair^ 
ly,"  etc  "Wherefore  defendant  says  that, 
if  plaintiff  has  suffered  loss,  it  was  through 
his  own  act,  fault,  and  error,  and  he  ought 
not  to  recover  in  said  action." 

After  the  introduction  of  further  evidence 
by  both  parties,  the  Jury  returned  a  verdict 
in  favor  of  the  defendant  The  plaintiff 
moved  for  a  new  trial,  which  motion  was 
overruled,  and  he  excepted.  ' 

T.  T.  James  and  S.  B.  Hatcher,  for  plain- 
tiff in  error.  Hall  &  Wimberly,  B.  T.  Hick- 
«y,  Jno.  Hall,  and  Olln  Wimberly,  for  de- 
fendant in  error. 

FISH,  a  J.  (after  stating  the  facts).  1. 
One  ground  of  the  motion  for  a  new  trial 
was  that  the  court  erred  in  admitting  in  evi- 
dence the  record  of  the  trover  suit,  over  the 
objections  urged  by  plaintiff  against  its  ad- 
mission. It  is  contended  by  counsel  for  de- 
fendant in  error  that  objection  to  the  intro- 
duction of  this  evidence  came  too  late,  as  the 
record  offered  was  "exactly  the  same"  as  that 
"annexed  to  the  plea  of  res  adjudicata  as  an 
exhibit,  and  by  reference  made  a  part  there- 
of," and  that,  so  far  as  the  record  of  the  pres- 
ent ease  discloses,  there  was  no  demurrer  to 
this  plea.  As  seen  in  the  statement  of  facts, 
one  objection  urged  to  the  admission  of  the 
record  of  the  trover  case  was  that  it  showed 
upon  its  face  that  the  subject-matter  of  the 
case  at  bar  could  not  have  been  litigated  in 
that  case.  This  objection  did  not  come  too 
late.  "Objection  to  a  plea  insufficient  in  law 
may  be  made  by  a  motion  to  strilce  the  plea, 
and  this  practice  is  to  be  commended;  but 
the  same  result  may  be  accomplished  by  ob- 
jection to  evidence  which  is  offered  in  sup- 
port of  the  plea."  Walden  v.  Walden,  124 
Ga.  145,  52  S.  E.  399;  Crew  v.  Hutchenson, 


115  Ga.  511,  42  S.  B.  16;   Kelly  v.  Stroose, 

116  Ga.  872,  43  8.  B.  280. 

2.  Objection  to  the  introduction  of  the  rec- 
ord of  the  former  suit,  upon  the  above-stated 
ground,  was  well  taken.  It  is  clear  that  the 
matter  in  controversy  in  the  case  on  trial 
could  not  have  been  litigated  under  the  plain- 
tiff's pleadings  in  the  former  suit  The  for- 
mer suit  was  in  trover  for  the  recovery  of 
233  described  bales  of  cotton.  The  present 
action  was  brought  for  money  had  and  re- 
ceived by  defendant  to  plaintiff's  use.  From 
the  answer  of  defendant  in  the  immediate 
case  it  appeared  that  defendant  had  received 
the  money  sued  for  as  the  proceeds  of  15 
bales  of  cotton  which  it  had  collected  on  cer- 
tain rent  notes,  payable  in  cotton,  which 
plaintiff  had  pledged  with  it  as  collateral  se- 
curity for  the  payment  of  his  indebtedness  to 
defendant  and  that  these  15  bales  of  cotton 
were  no  part  of  the  233  for  which  the  action 
of  trover  was  brought  and  in  fact  were  not 
even  in  existence  when  that  action  was  insti- 
tuted. It  is  clear,  therefore,  that  the  rights 
of  the  parties  relative  to  these  15  bales  of  rent 
cotton  could  not  have  been  involved  and  de- 
termined in  the  trover  suit  unless  they  were, 
as  claimed  by  the  defendant  brought  into 
the  trial  of  that  action  under  the  "equitable 
plea"  filed  therein  by  defendant  about  two 
years  after  the  institution  of  the  suit  The 
plaintiff  contends  that  as  the  former  suit 
sounded  in  tort  and  the  present  one  sounds  in 
contract,  the  subject-matter  of  this  last  suit 
could  not  have  been  litigated  in  the  first  ac- 
tion. In  the  view  which  we  take  of  the  case 
in  hand,  however,  it  is  not  for  us  now  to  de- 
termine what  matters  could  have  been  prop- 
erly pleaded  In  the  trover  suit  That  was  a 
question^  to  be  raised  and  determined  in  that 
case,  not  in  this.  The  question  with  which 
we  are  concerned  is :  What  were  the  issues 
which  were  actually  raised  by  the  pleadings 
in  the  former  suit?  Any  issue  which  was 
clearly  within  the  scope  of  the  pleadings  in 
that  case  might  have  been  determined  by  the 
verdict  and  Judgment  rendered  therein,  wheth- 
er the  particular  pleadings-  which  i^ised  such 
issues  were,  under  the  technical  rules  ap- 
plicable to  a  case  of  that  character,  proper 
or  improper.  And  any  issue  which  was 
within  the  scope  of  such  pleadings  could  not 
have  been  properly  determined  upon  the  trial 
of  that  case,  no-  matter  what  evidence  might 
have  been  introduced.  The  technical  rules 
applicable  to  actions  of  trover  are  pertinent 
here  only  so  far  as  the  fact  of  their  existence 
may  be  of  assistance  in  construing  allega- 
tions, in  the  trover  pleadings,  of  obscure  or 
doubtful  import  and  purpose,  as  the  inten- 
tion to  inject  into  the  case  an  issue  which 
could  not  ordinarily  be  raised  in  a  trover 
case  should  clearly  and  unmistakably  appear 
before  the  pleadings  would  be  construed  to 
have  raised  It 

Defendant  contends  that  its  "equitable 
plea"  in  the  trover  case  was  broad  enough 
to  allow  and  to  require,  upon  the  trial  of 
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that  caae,  a  general  accounting  between  the 
imrties  embracing  all  of  their  dealings  with 
each  other  growling  out  of  the  business  ar- 
rangement between  them  set  out  in  its  ans- 
wer In  that  case,  and  that  the  transfer  of 
the  two  rent  notes  to  defendant  by  plaintiff 
as  additional  collateral  security  for  his  in- 
debtedness, the  collection  by  defendant  of 
the  16  bales  of  cotton  thereon,  its  conversion 
of  this  cotton  into  money  and  crediting  the 
money  on  plaintiff's  account,  were  a  part 
of  such  dealings,  and  that,  although  it  re- 
ceived this  cotton  after  the  institution  of 
the  trover  suit,  It  was  bound,  under  its  plea, 
to  account  for  it  on  the  trial  of  that  case. 
It  further  contends  that  in  the  trover  trial 
this  matter  was  fully  gone  into  and  evidence 
submitted  thereon,  and  that  the  same  was 
taken  into  consideration  by  the  Jury,  and  the 
verdict  for  the  plaintiff  was,  to  the  extent  of 
the  amount  received  by  defendant  for  this 
rent  cotton,  larger  than  it  otherwise  would 
have  been.  In  other  words,  its  plea  amoimts 
to  this:  that  plaintiff  has  already,  in  the 
trover  suit,  recovered  that  which  he  seeks 
to  recover  in  the  present  action.  Upon  the 
trial  under  review  the  defendant  introduced 
eyidence  for  the  purpose  of  proving  that 
this  was  true.  This  plea  of  defendant  was 
not,  strictly  speaking,  a  plea  of  res  adjudi- 
cata,  but  rather,  as  we  have  termed  it  in 
the  above  statement  of  facts,  a  plea  of  es- 
toppel by  Judgment,  though  it  is  quite  com- 
mon to  call  both  pleas  by  the  former  desig- 
nation. Draper  v.  Medlock,  122  6a.  234-238, 
50  S.  E.  118,  69  L.  R.  A.  483.  It  appeared 
from  the  plea  itself  that  plaintifTs  cause  of 
action  in  the  former  suit  was  different  from 
his  cause  of  action  in  the  present  case.  *'A 
Judgment  is  not  a  technical  estoppel  as  to 
any  matter,  if  the  matter  is  not  such  that  it 
bad,  of  necessity,  to  be  determined  by  the 
conrt  or  Jury  before  the  court  could  give 
the  Judgment."  Hunter  v.  Davis,  19  Ga.  418; 
Bradley  v.  Briggs,  65  Ga.  855.  But,  al- 
though the  mere  production  in  evidence  of 
the  record  in  a  former  case  between  the 
Mime  parties  may  not  show  that  the  subject- 
matter  of  the  second  suit  is  res  adjudicata, 
because  it  had,  of  necessity,  to  be  passed 
upon  before  the  Judgment  in  the  previous 
suit  could  liave  been  rendered,  yet  if  such 
snbject-matter  might  have  been  passed  upon 
in  the  former  litigation,  under  the  pleadings 
•bown  by  the  record  therein,  the  fact  that 
it  then  was  passed  on  may  be  shown  by 
extrinsic  evidence.  Draper  r.  Medlock,  su- 
pra, and  authorities  cited. 

This  principle  was  expressed  in  Johnson  v. 
Lovelace,  61  Ga.  t>4,  in  the  following  lan- 
guage: ''If  the  record  shows  that  the  same 
matters  might  have  been  litigated  in  the 
former  action,  then  the  fact  that  they  were 
actually  decided  in  that  former  action  may 
be  proved  by  extrinsic  evidence.**  Obviously 
the  converse  of  this  is  true;  that  is,  if  the 
record  shows,  that  the  same  matters  could 
not  have  been  litigated  in  the  former  saitp 


then  the  fact  that  they  were  actually  de- 
cided therein  cannot  be  shown  by  extrinsic 
evidence.  It  is  only  matters  which  were  put 
in  issue  by  the  pleadings  in  the  former  case 
which  can  be  shown  by  extrinsic  evidence 
to  have  been  actually  decided  therein.  Ex- 
trinsic evidence  is  not  admissible  both  for 
the  purpose  of  showing  or  raising  the  issues 
in  the  former  case  and  showing  which  of 
such  issues  were  actually  decided  therein. 
In  courts  of  record  the  issues  are  made  by 
the  written  pleadings.  What  the  issues  were 
must  be  shown  by  the  record.  Whether  a 
particular  matter,  within  such  issues,  was 
really  litigated  and  decided  upon  the  trial 
may  be  shown  by  extrinsic  evidence.  This 
principle  is  expressed  In  Herman  on  Estop- 
pel and  Res  Judicata,  in  the  following  lan- 
guage: "But,  while  parol  evidence  may 
sometimes  be  admitted  for  the  purpose  of 
limiting  the  estoppel,  it  Is  never  allowed  to 
enlarge  its  operation,  or  to  show  what  ma^ 
ters  foreign  to  the  record  were  embraced  in 
the  verdict"  1  Herm.  Estop.  312.  It  was 
held  in  Campbell  v.  Butts,  8  N.  Y.  173,  that 
"a  party  insisting  upon  a  former  recovery 
as  a  bar  to  an  action  must  show  that  the 
record  of  the  former  suit  includes  the  mat- 
ter alleged  to  have  been  determined."  And 
in  Burdick  v.  Post,  12  Barb.  (N.  Y.)  168,  the 
rule  was  announced  as  follows:  "A  former 
suit  is  a  bar  only  to  such  claims  or  matters 
as  might  have  been  litigated  under  the 
pleadings  and  issues  as  made."  The  Su- 
preme Court  of  Indiana  stated  the  rule  thus: 
"The  record  produced  to  support  a  plea  of  a 
former  Judgment  should  be  of  a  Judgment  in 
a  suit  in  which  the  cause  of  action  subse- 
quently sued  for  might  have  been  proved." 
Athearn  v.  Brannan,  8  Blackf.  440.  In  our 
opinion  the  record  in  the  trover  suit,  which 
was  Introduced  by  defendant,  will  not  stand 
any  of  these  tests. 

Let  us  analyse  the  amendment  to  the  origi- 
nal answer  in  the  trover  case.  The  first, 
second,  third,  and  fifth  paragraphs  thereof, 
each  of  which  seems  to  have  been  intended  as 
a  separate  plea,  are  clearly  mere  amplifica- 
tions and  explanations  of  the  general  plea  of 
not  guilty.  None  of  them  seek  to  have  a  bal- 
ance struck  between  the  aggregate  amount  of 
defendant's  liabilities  to  pJaintlff  and  the  total 
indebtedness  of  plaintilF  to  defendant,  and  a 
verdict  rendered  accordingly,  but  each  seeks 
simply  a  general  verdict  in  favor  of  defend- 
ant, upon  the  ground  that,  under  the  circum- 
stances and  for  the  reason  stated,  it  had  the 
right  to  sell  the  238  bales  of  cotton  sued  for, 
at  the  time  when  and  in  the  manner  that  it 
did  so,  and  appropriate  the  proceeds  toward 
the  payment  of  the  debt  due  it  by  the  plain- 
tiff, and  therefore  was  not  guilty  of  a  conver- 
sion in  80  doing.  It  Is  however,  upon  the 
fourth  paragraph  that  defendant  in  error 
mainly  relies  to  support  its  contention  that 
the  matters  involved  in  the  last  suit  were 
within  the  scope  of  the  pleadings  in  the  first; 
and  this  paragraph  is  called,  in  the  brief  of 
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Its  counsel,  its  "equitable  plea"  in  the  trover 
case.  There  Is  not  in  this  plea  any  mention 
of  or  any  reference  to  the  rent  notes  of 
Grimes  and  Geeslin,  which  were  deposited 
with  defendant  by  plaintiff  to  secure  his  in- 
debtedness to  defendant,  nor  of  the  15  baleb 
of  cotton  collected  by  defendant  on  the  notes : 
nor  is  there  in  such  plea,  or  attached  there- 
to, any  itemized  statement  of  the  account 
between  the  parties,  which,  if  completely  set 
out,  might  have  indicated  an  intention  on 
the  part  of  the  defendant  to  have,  upon  the 
trial  of  the  trover  case,  a  complete  account- 
ing between  the  parties  covering  all  their  mu- 
tual dealings  under  the  business  arrange- 
ment between  them  set  up  in  the  plea,  and 
also  have  shown  that  the  matter  now  in  con 
troversy  was  embraced  in  such  itemized  ac- 
count, and  hence  was  intended  to  l>e  tak- 
en into  consideration  in  determining  where 
and  how  the  balance  of  indebtedness  ^tood. 
There  is  not  in  this  plea  any  reference  what- 
ever to  any  liability  of  the  defendant  to  the 
plaintiff,  past  or  present,  except  its  liability 
for  the  value  of  the  233  bales  of  cotton, 
which  it  alleged  had  been  extinguished  by  its 
appropriation  of  the  proceeds  of  the  sale  of 
such  cotton  as  a  credit  on  the  amount  due  It 
by  the  plaintiff  for  the  money  advanced  by  It 
to  pay  for  the  cotton.  On  the  contrary,  the 
plea,  after  alleging  that  the  cotton  sued  for 
"was  delivered  to  defendant  by  plaintiff  to 
secure  plaintifTs  indebtedness  to  defendant, 
which  indebtedness  was  created  by  advance- 
ment by  defendant  for  plaintiff  *  •  ♦  of 
the  purchase  price  of  said  cotton,"  alleged 
that  "to  the  extent  of  said  debt  the  defendant 
is  entitled  to  retain  and  hold  said  cotton  or 
its  proceeds."  This  allegation  is  Inconsistent 
with  the  idea  that  it  was  the  intention  of  the 
pleader  that,  if  the  money  received  by  the 
defendant  from  the  sale  of  the  15  bales  of 
rent  cotton  should  be  taken  into  consideration 
and  applied  by  the  Jury  as  a  credit  on  the 
debt  created  by  the  advance  of  the  purchase 
price  of  the  233  bales  of  cotton  sued  for,  then 
defendant  would  not  be  entitled  to  retain 
and  hold  the  proceeds  of  the  cotton  sued  for 
to  the  extent  of  the  debt  created  by  the 
money  advanced  for  its  purchase. 

Nor  do  we  discover  any  prayer  for  a  gen- 
eral accounting  between  the  parties  as  to  all 
matters  connected  with  their  mutual  dealings, 
under  the  agreement  or  arrangement  between 
them  set  up  in  the  plea.  The  prayer,  which 
immediately  followed  the  allegation  that,  the 
sale  of  the  233  bales  of  cotton  embraced  In 
the  trover  suit  "being  for  the  full  and  fair 
market  value  of  said  cotton,"  the  plaintiff 
had  sustained  no  loss  or  damage,  was  in  the 
following  words:  "And  defendant  prays  that 
the  question  of  alleged  loss  or  damage,  and 
the  extent  of  such  loss  or  damage,  if  any, 
may  be  inquired  of,  and  that  such  verdict 
and  Judgment  may  be  rendered  in  that  behalf 
as  may  be  meet  and  Just,  and  according  to 
equity  and  good  conscience."    Whatever  may 


have  been  the  undisclosed  intention  of  the 
pleader,  this  prayer  by  its  terms  confined  the 
questions  to  be  inquired  into  and  determined 
to  the  loss  or  damage,  if  any,  of  the  plaintiff 
by  the  defendant's  sale  of  the  cotton,  and  the 
extent  of  such  loss  or  damage.  It  seems  clear 
that  the  question  whether  the  plaintiff  had 
lost  anything  by  the  defendant's  selling  the 
cotton  when  and  as  it  did,  and,  if  so,  how 
much,  conld  not  Involve  the  consideration  of 
the  disposition  made  of  any  other  collateral 
held  by  the  defendant  Especially  would  this 
seem  to  be  true  as  to  collateral  subsequently 
disposed  of.  While  the  question  whether  de- 
fendant was  Indebted  to  plaintiff,  or  plaintiff 
Indebted  to  defendant,  might  well  involve 
a  consideration  of  all  the  items  embraced  in 
a  true  account  between  them,  we  fall  to  see 
how  the  naked  question  of  the  loss  or  dam- 
age sustained  by  plaintiff  by  defendant's  sale 
of  a  particular  lot  of  cotton  could  Involve  the 
consideration  of  the  question  whether  tbe  de- 
fendant was  otherwise  indebted  to  the  plain- 
tiff. The  concluding  dause  of  the  prayer, 
which  counsel  for  defendant  in  error  seem  to 
stress  in  their  brief,  does  not  broaden  the 
scope  of  the  inquiry  already  prayed  for,  but 
merely  prays  "that  such  verdict  and  Judg- 
ment may  be  rendered  in  that  behalf  as  may 
be  meet  and  Just,  and  according  to  equity  and 
good  conscience."  This  apparently  means  no 
more  than  that  such  verdict  and  Judgment 
may  be  rendered  in  behalf  of  the  plaintiff's 
loss  or  damage  by  the  sale  of  the  cotton  as 
may  be  meet  and  Just  and  according  to  equity 
and  good  conscience. 

Our  construction  of  this  plea  is  that  it 
sought  to  escape  the  usual  consequences,  in  a 
trover  suit,  of  proof  of  conversion— that  is, 
a  verdict  in  favor  of  the  plaintiff  for  the  re- 
covery of  the  property,  or  its  highest  proved 
market  value— upon  the  ground  that,  if  there 
had  been  a  technical  conversion  of  the  cotton 
by  the  defendant,  it  was  simply  tlirough  an 
honest  mistake  on  its  part  as  to  its  rights, 
and,  as  it  had  acted  in  the  utmost  good  faith 
in  the  matter,  and  had  applied  the  entire  pro- 
ceeds received  by  it  from  the  sale  of  the 
cotton  to  the  payment  of  the  debt  which  it 
held  against  the  plaintiff,  j^d  the  parties  had 
agreed  that  when  the  cotton  was  sold  its 
proceeds  should  be  so  applied,  the  plaintiff 
ought  not  to  recover  anything  more  than  its 
actual  loss  or  damage ;  that  is,  the  difference 
between  the  highest  proved  value  of  the  cot- 
ton and  the  amount  for  which  the  defendant 
sold  it.  The  defendant  did  not  in  this  plea, 
or  in  any  of  the  others,  plead  set-off  or  re- 
coupment; nor  did  it  even  allege  any  equi- 
table ground  upon  which  a  plea  of  set-off  ot 
recoupment  could  be  based  in  a  trover  case. 
While  it  alleged  the  amount  of  the  plaintiff's 
indebtedness  to  it  at  the  time  that  it  sold 
the  cotton,  there  was  no  prayer  for  a  Judg- 
ment for  defendant  for  any  balance  of  indebt- 
edness that  might  be  found  in  its  favor ;  nor 
was  there  any  prayer  that,  in  the  evefit  the 
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proof  Bbould  show  a  technical  conyerslon  of 
the  potton  sued  for,  the  plaintitTs  indebted- 
liess  to  defendant  should  be  set  oflF  against 
the  amount  which  the  Juty  should  find  as  the 
value  of  the  cotton  converted.  The  plea  al* 
leged  the  amount  of  the  plaintiff's  indebted- 
ness to  defendant  at  the  time  it  sold  the  cot- 
ton ;  that  this  indebtedness  was  for  purchase 
money  which  defendant  had  advanced  to 
plain tiflt  to  pay  for  this  very  cotton ;  that  un- 
der the  agreement  between  the  parties  de- 
fendant had  held  this  cotton  to  secure  this 
indebtedness,  and,  when  it  sold  the  same,  had 
applied  the  proceeds  to  the  payment  of  this 
debt  But  these  allegations  were  all  ap- 
parently for  the  sole  purpose  of  showing  that, 
in  equity  and  good  conscience,  the  plaintiff 
ought  not  to  be  allowed  to  recover  the  full 
value  of  the  cotton,  but  only  what  he  had 
lest,  if  anything,  by  the  irregular  sale  of  tho 
cotton  by  defendant.  A  fair  test  of  the  ques- 
tion which  we  have  been  considering  would 
be  to  suppose  that  the  plaintiff  in  the  trover 
trial  had,  over  the  objection  of  the  defend- 
ant, sought  to  increase  his  recovery  by  show- 
ing that  the  defendant  was  not  only  liable 
to  him  in  damages  for  the  conversion  of  the 
233  bales  of  cotton  sued  for,  but  was  also 
liable  to  him  for  the  proceeds  of  the  rent 
notes  of  Grimes  and  Geeslin,  which  he  had 
deposited  with  defendant  He  had  not  sued 
for  the  proceeds  of  these  rent  notes,  and  so 
the  evidence  would  not  have  been  admissible 
under  the  allegations  of  his  petition ;  and  we 
fail  to  see  how  he  could  have  shown  to  the 
court  that  it  was  admissible  under  the  an- 
swer of  the  defendant 

As  the  subject-matter  of  the  present  suit 
was  not  within  the  scope  of  the  pleadings 
in  the  former  suit  the  court  erred  in  ad- 
mitting in  evidence  the  record  of  the  trover 
case.  Having  reached  this  conclusion,  the 
subsequent  rulings  of  the  trial  court,  com- 
plained of  in  the  motion  for  a  new  trial,  be- 
come immaterial.  They  resulted  from  the 
admission  In  evidence  of.  the  record  of  the 
trover  case,  without  the  admission  of  which 
extrinsic  evidence  as  to  what  matters  were 
really  litigated  in  the  trial  was  not  admis- 
sible. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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GAINES  et  al.  v.  DYER  et  al. 

(Supreme  Court  of  Georgia.    July  10,  1907.) 

I.  Bbidoes— EsTABLismiENT— Road    Comhis- 
siONERS— Powers. 

In  the  county  of  Hall,  the  commissioners  of 
roads  and  revenues  have  jurisdiction  to  estab- 
lish  public  roads  and  construct  public  bridges. 
In  the  matters  of  locating  the  site  and  construct- 
ing public  bridges  and  determining  the  cost  of 
the  same,  the  commissioners  have  a  broad  dis- 
cretion, which  will  not  be  disturbed  by  the 
court  unless  plainly  and  manifestly  abused. 

[EkL  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  8,  Bridges,  f  13.] 


2.  Sauce— Abuse  of  Discbetion. 

tt  is  not  an  abuse  of  discretion  for  the  com- 
missioners to  levy  a  tax  and  enter  into  a  con- 
tract for  the  construction  of  a  pul>]ic  bridge  in 
an  existing  public  road  merely  because  no  brid^ 
has  previously  existed,  or  because  no  public 
bridge  has  been  formally  established  by  legisla- 
tion or  previous  judgment  of  l^e  commissioners. 
8.  Saicx. 

It  is  an  abuse  of  discretion  for  such  com- 
missioners to  levy  or  collect  a  lax  or  enter  into 
a  contract  for  the  construction  of  a  public 
bridge  at  a  site  not  embraced  in  an  existing  pub- 
lic road :  but  where  it  appears  that  the  bridge 
is  intended  to  be  constructed  as  a  public  bridge, 
and  that  the  commissioners  can  legally  establish 
a  public  road  which  would  embrace  the  proposed 
site,  this  court  will  not  unqualifiedly  reverse  a 
judgment  of  the  chancellor  who  refuses  to  enjoin 
the  enforcement  of  the  levy  and  construction 
of  the  bridge,  but,  in  affirming  the  judgment,  will 
direct  a  modification  to  the  effect  that  injunc- 
tion do  issue  until  such  public  road  l>e  estab- 
lished, at  which  time  the  enforcement  of  the 
levy  and  construction  of  the  bridge  shall  be  per- 
mitted to  proceed. 

4.  Same—Mektinos. 

The  acta  creating  the  commissioners  of 
roads  and  revenues  for  the  county  of  Hall  (Acts 
1888,  p.  265 ;  Acts  1903,  p.  338)  authorize  spe- 
cial as  well  as  regular  meetings,  and  provide 
that  two  members  of  the  board  raall  constitute  a 
quorum.  Two  members  of  the  board  may  ex- 
ercise corporate  authority,  either  at  special  or 
regular  meetings,  in  the  matter  of  levying  a  spe- 
cial tax  for  building  public  bridges  and  in  the 
matter  of  executing  contracts  for  the  construc- 
tion of  such  bridges. 

5.  Officebs— De  Facto— VAunrrr  of  Acts. 

The  act  of  the  ordinary  of  Hall  county, 
participating  as  ex  officio  member  of  the  board 
of  commissioners  of  roads  and  revenues,  in  levy- 
ing a  special  tax  and  making  a  contract  for  the 
construction  of  a  public  bridge,  is  valid,  wheth- 
er he  be  treated  as  an  officer  de  jure  or  de  facto ; 
and,  under  the  issues  made  in  this  case,  it  is  not 
necessary  to  inquire  into  the  constitutionality 
of  the  act  of  the  Legislature  making  him  such  ex 
officio  member. 

6.  Same  —  Taxation  —  VAiiinrrr  —  Pbevious 
Execution  of  Contbact— Specification  of 

PUBPOSE  —  ReCOMMENOATION     OF     G  B  A  N  U 
JUBT. 

It  was  comjpetent  for  the  commissioners  on 
November  1,  1906,  to  levy  a  special  tax  for  the 
purpose  of  building  a  public  oridge  for  which 
there  was  a  present  necessity.  This  is  true, 
although  a  previous  levy  may  have  been  made 
for  the  same  purpose  and  partly  collected,  and 
afterwards  adjudged  illegal  and  set  aside. 

(a)  It  was  not  necessary  to  the  validity  of 
the  levy  of  such  special  tax  that  the  contract 
for  the  construction  of  the  bridge  should  have 
previously  been  executed. 

(b)  A  levy  of  an  extra  tax  was  substantially 
in  the  language  of  Pol.  Code  1895.  §  404,  par. 
2,  sufficiently  specifies  the  purpose  for  which  the 
tax  was  levied. 

(c)  A  special  tax  levied  for  the  purpose  of  con- 
structing a  public  bridge  is  authorized  by  law, 
and  a  recommendation  of  the  grand  jury  is  not 
essential  to  its  validity. 

7.  Same— Cbeation  of  Debt. 

A  contract  between  the  county  authorities 
and  another  person  for  the  construction  of  a 
public  bridge  for  which  there  is  a  present  neces- 
sity, entered  into  after  the  levy  of  a  special  tax 
sufficient  to  pay  for  the  bridpre.  and  during  the 
same  year,  does  not  create  a  debt,  although  it  is 
contemplated  that  the  contract  price  shall  be 
paid  in  whole  or  in  part  during  a  succeeding 
year. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kinsey,  Judge. 
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Action  by  H.  W.  T.  Gaines  and  others  for 
injunction  and  other  relief  against  W.  N. 
Dyer  and  others,  as  commissioners  of  roads 
and  revenues  of  Hall  county,  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Affirmed  with  direction. 

The  board  of  commissioners  of  roads  and 
revenues  of  the-  county  of  Hall  was  created 
by  the  act  of  the  General  Assembly,  approved 
December  23,  1886.  Acts  1886,  p.  265.  It 
was  provided  that  the  board  should  con- 
sist of  three  members,  citizens  of  Hall  coun- 
ty, to  be  elected  by  the  grand  Jury,  and  au- 
thority was  conferped  upon  the  board  to  deal 
with  county  matters.  It  was  also  provided 
*^hat  said  commissioners  shall  hold  at  least 
one  meeting  each  month ;  and  may  hold  spe- 
cial sessions  in  addition  to  the  regular 
monthly  sessions,  whenever  the  interests  of 
the  county  demand  it"  It  was  also  pro- 
vided *'that  two  of  said  board  shall  be  a 
quorum,  and  two  must  concur  to  pass  any 
order,  or  let  any  contract,  pledge  the  county 
credit,  or  grant  or  allow  any  claim  against 
the  county."  This  act  was  amended  by  the 
act  of  the  General  Assembly  approved  July 
30,  1903  (Acts  1903,  p.  338),  so  as  to  provide 
that  "at  the  next  regular  election  for  mem- 
bers of  the  General  Assembly  in  said  county 
of  Hall,  and  at  each  succeeding  regular  elec- 
tion for  members  of  the  General  Assembly, 
there  shall  be  elected  by  the  qualified  voters 
of  said  county  two  citizens  of  said  county, 
who  shall,  with  the  ordinary  of  said  county, 
constitute  a  board  of  commissioners  of  roads 
and  revenues,  upon  taking  the  oath  herein- 
after prescribed."  On  October  23,  1905,  W. 
N.  Dyer  was  ordinary  and  claiming  to  act 
ex  officio  as  a  member  of  the  board  of  com- 
missioners of  roads  and  revenues.  At  the 
same  time  D.  H.  Jarrett  and  B.  0.  Simmons 
were  two  members  of  the  board  of  commis- 
sioners of  roads  and  revenues,  having  been 
elected  by  the  people  under  the  provision  of 
the  act  of  1903.  On  the  date  last  mentioned 
Dyer  and  Jarrett  held  a  special  meeting  at 
the  office  of  the  commissioners  of  roads  and 
revenues,  and  passed  an  order  "that  sealed 
bids  for  a  bridge  across  the  Chattahoochee 
river  at  a  point  known  as  Browning's  Ferry 
crossing  be  advertised  for  in  the  Gaines- 
ville Eagle,  and  also  that  sealed  bids  for  a 
bridge  across  the  Chattahoochee  river  at  a 
point  Just  below  what  is  known  as  the  Old 
Seven  Islands  Ford  be  advertised  for  in  the 
Gainesville  Eagle."  In  pursuance  of  that  or- 
der, Dyer  and  Jarrett,  as  commissioners  of 
roads  and  revenues  of  Hall  county,  prepared 
an  advertisement  and  proceeded  to  publish 
the  same,  calling  for  sealed  bids  to  be  re- 
ceived by  the  commissioners  of  roads  and 
revenues  of  Hall  county  on  Saturday,  the  24th 
day  of  Xovember,  190C,  for  the  erection  of 
the  two  bridges  in  question.  On  the  1st  day 
of  Novemher,  190(3.  Dyer  and  Jarrett,  as 
commissIouei"s  of  roads  and  revenues  of  Hail 
county,  in  regular  session,  sitting  for  county 
pu^rposes,  passed  an  order  in  part  as  follows : 


"It  appearing  that  the  taxable  property  for 
Hall  county  for  the  year  1906  amounts  to  the 
sum  of  $5,912,867,  and  it  further  appearing 
that  the  taxes  levied  by  the  state  for  the 
year  1906  is  48  cts.  on  each  hundred  dollars, 
it  is  therefore  ordered  that  the  following  sev- 
eral per  .cents,  on  said  tax  be,  and  the  same 
are  hereby,  levied  for  the  following. specific 
purposes  for  county  taxes  in  the  present 
year,  1906,  to  wit:  To  build  and  repair 
courthouses  and  Jails,  bridges,  or  ferries,  or 
other  public  improvements  according  to  con- 
tract, 24%  per  cent  of  48  cents  equals  $6,- 
906.12."  The  item  of  $6,906.12  was  one  among 
several  items  for  county  purposes. .  It  is  not 
necessary  to.  state  the  others,  for  the  reason 
that  they  are  not  involved  in  the  case,  and  no 
question  is  raised  with  respect  to  them. 
After  the  levy  of  the  tax  Just  referred  to  the 
bids  of  W.  W.  King,  a  contractor,  were  on 
November  24,  1906,  accepted  by  said  Dyer 
and  Jarrett  acting  as  commissioners  for  the 
erection  of  the  two  bridges,  one  at  $2,950  and 
the  other  at  $2,450,  and  written  contracts 
were  executed  therefor  and  entered  upon  the 
minutes  of  the  board  of  commissioners.  ¥^- 
ler,  as  tax  collector  of  Hall  county,  proceed- 
ed to  collect  the  tax  levy.  In  December, 
1906,  H.  W.  T.  Gaines  and  others,  in  behalf 
of  themselves  and  others  as  citizens  and  tax* 
payers  of  Hall  county,  filed  a  petition  for  in- 
junction and  other  relief  against  Dyer  and 
Jarrett  and  Simmons,  as  commissioners  of 
roads  and  revenues  of  Hall  county,  and  like- 
wise against  King,  the  contractor,  and  also 
against  Fuller  as  tax  collector.  In  the  peti- 
tion it  was  contended  that  the  tax  levy  of 
$6,906.12  was  made  only  for  the  purpose  of 
raising  money  to  erect  said  two  bridges. 
Numerous  reasons  were  alleged  as  to  why 
there  was  no  authority  for  constructing  said 
bridges,  and  as  to  why  the  contracts  were  il- 
legal, and  as  to  why  the  levy  of  the  tax  was 
unnecessary,  unreasonable,  and  void.  Th^re 
were  prayers  to  enjoin  the  tax  collector 
from  collecting  tl\e  item  objected  to  in  the 
general  tax  levy,  to  which  reference  has  been 
made,  and  to  enjoin  the  contractor  from 
building  the  bridges  and  to  enjoin  the  com- 
missioners from  collecting  the  tax  and  from 
building  the  bridges.  There  were  also 
prayers  for  a  decree  setting  aside  the  levy  of 
the  special  tax  already  mentioned,  and  can- 
celing the  contract  entered  into  by  Dyer  and 
Jarrett  as  commissioners  with  King,  the  con- 
tractor. By  amendment  there  was  a  prayer 
that,  in  the  event  the  court  should  not  enjoin 
the  collection  of  the  tax  levy  of  $6,906.12,  the 
commissioners  be  enjoined  from  using  any 
portion  of  the  taxes  for  the  purpose  of  paying 
for  the  erection  of  the  bridges  in  question. 
Upon  the  hearing  the  court  refused  the  in- 
Juuotlon;    and  the  plaintififs  excepted. 

H.  H.  Perfy,  W.  M.  Johnson,  and  J.  O. 
Adams,  for  plaintiffs  in  error.  H.  H.  Dean, 
Thompson  &  Bell,  and  W.  B.  Sloan,  for  de- 
fendants In  error. 
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ATKINSON,  J.  1.  In  the  petldon  for  In- 
junction complaint  is  made  of  the  lery  of  an 
extra  tax  for  the  amonnt  of  $6,906.12,  from 
the  proceeds  of  which  It  ig  alleged  that  the 
connty  authorities  were  intending  to  con- 
Btmct  the  two  public  bridges,  one  at  Brown- 
ing's Ferry  crossing  and  the  other  at  a  point 
just  below  what  Is  Imown  as  the  "Old  SeYto 
Islands  Ford."  It  was  Insisted  that  the  levy 
of  this  tax  was  illegal  and  that  the  contracts 
for  the  construction  of  the  two  bridges  in 
question  were  Illegal,  among  other  reasons, 
because  (a)  no  public  necessity  for  either  of 
the  bridges  existed ;  (b)  no  public  bridge  had 
previously  existed  at  either  place  where  it 
was  proposed  to  construct  the  bridges;  (c) 
no  bridges  had  been  established  at  said  points 
by  any  authority  of  law;  (d)  the  cost  was 
80  great  as  to  amount  to  useless  extravagance. 
Under  the  act  of  1886  (Acts  1886,  p.  265),  as 
amended  by  the  act  of  1003  (Acts  1903,  p. 
338),  the  commissioners  of  roads  and  revenues 
of  Hall  county  have  Jurisdiction  over  the 
county  affairs,  and  have  authority  to  lay  out 
public  roads,  construct  public  bridges,  and 
make  special  tax  levies,  among  others^  for 
the  purpose  of  providing  funds  for  the  con- 
struction of  bridges.  As  an  Incident  to  the 
authority  just  stated,  the  commissioners  pri- 
marily have  the  right  to  determine  when  a 
necessity  exists  for  the  construction  of  a  pub- 
lic bridge,  and  what  amount  of  money  will 
be  expended  for  the  purpose.  In  the  exer- 
cise of  these  several  powers,  the  commission- 
ers may  exercise  a  broad  discretion,  which 
will  not  be  disturbed  by  the  courts,  unless 
plainly  and  manifestly  abused.  In  the  case 
of  Anderson  v.  Newton,  123  6a.  512,  61  S.  E. 
606,  where  the  powers  of  commissioners  sim- 
ilar to  those  now  under  consideration  were 
being  reviewed,  Mr.  Justice  Evans,  speaking 
for  the  court,  said  (page  521  of  123  6a.,  and 
page  511  of  61  S.  E.) :  *'The  court  correctly 
held  that  the  board  of  commissioners  was 
vested  with  discretionary  power  with  respect 
to  deciding  whether  or  not  the  erection  of  a 
new  courthouse  was  a  present  and  urgent 
pobllc  necessity,  and,  if  so,  upon  what  site  it 
should  be  built"  In  the  case  of  commission- 
ers ▼.  Porter  Mfg.  Ck>.,  103  Oa.  617,  30  S.  E. 
549,  Mr.  Justice  Cobb,  speaking  for  this 
court,  said:  "The  discretion  vested  in  the 
county  commissioners  must  be  from  the  na- 
ture of  the  case  a  broad  one,  and  therefore 
the  reviewing  power  of  the  Judge  of  the  su- 
perior court  must  be  exercised  with  caution, 
and  no  interference  had  unless  it  is  clear  and 
manifest  that  the  county  authorities  are 
abusing  the  discretion  vested  in  them  by  law.'* 
As  to  the  existence  of  a  public  necessity  for 
each  of  the  bridges  in  question,  and  as  to 
tbe  reasonableness  of  the  expenditure  of  the 
amonnt  of  money  contracted  to  be  paid,  the 
evidence,  though  conflicting,  was  ample  to 
support  the  conclusion  of  the  commissioners 
that  a  public  necessity  actually  existed,  and 
that  tbe  expense  was  not  unreasonable.  It 
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follows  that  upon  these  points  there  was  no 
abuse  of  discretion. 

2.  We  may  next  consider  whether  the  loca- 
tion and  construction  of  the  bridges  at  the 
particular  places  in  question,  where  public 
bridges  had  not  previously  existed  and 
where  there  had  been  no  procedure  in  the 
courts  or  legislation  formally  establishing 
public  bridges  as  such,  wi^s  an  abuse  of  dis- 
cretion. In  determining  this  question,  we 
call  attention  to  the  fact  that  there  is  no 
separate  provision  of  law  requiring  action, 
either  by  the  courts  or  by  Legislature,  in  or- 
der to  establish  a  public  bridge.  A  public 
bridge  is  no  more  than  a  part  of  the  public 
highway.  Pol.  Ck)de  1895,  §  5.  In  an  existing 
highway,  where  there  Is  a  public  necessity 
for  a  bridge  and  the  finances  of  the  county 
will  permit  it  is  as  much  the  duty,  and 
equally  within  the  power,  of  the  commission- 
ers to  construct  the  bridge  by  contract  or 
otherwise,  as  it  would  be  within  their  power 
and  duty  to  make  any  other  Improvement  in 
the  highway  equally  necessary  to  the  public 
convenience.  It  does  not  require  any  formal 
procedure  to  authorize  the  commissioners  to 
construct  a  public  bridge  in  a  public  way, 
where  the  public  convenience  demands  the  con- 
struction of  such  bridge.  We  can  see  no 
abuse  of  discretion  In  undertaking  to  con- 
struct a  bridge  at  Browning's  Ferry  crossing. 

3.  As  to  the  bridge  to  be  constructed  "at  a 
point  Just  below  what  is  known  as  the  Old 
Seven  Islands  Ford,"  the  question  is  somewhat 
different  because,  while  the  place  at  which 
the  bridge  is  to  be  constructed  is  "Just  below 
•  •  ♦  the  Seven  Islands  Ford,"  it  does  not 
aiflrmatively  appear  that  the  place  of  con- 
templated location  is  in  an  existing  public 
road.  The  pleadings  and  evidence  are  of  such, 
a  character,  however,  as  to  show  an  irresist- 
ible conclusion  that  it  is  the  intention  of  the 
commissioners  to  construct  the  bridge  as  a 
public  bridge  for  the  use  of  the  public,  and 
provide  suitable  approaches  thereto  from  the 
public  roads  of  the  county.  In  such  manner  as 
to  render  the  bridge  a  part  of  the  public 
highway.  If  that  be  done,  the  distinction  be- 
tween this  and  the*  case  of  the  bridge  at  the 
Browning's  Ferry  crossing  would  be  eliminat- 
ed. Both  bridges  would  be  a  part  of  the  pub- 
lic highway.  It  is  possible  for  the  commis- 
sioners to  extend  the  public  road  in  such 
way  as  to  approach  and  include  this  bridge. 
That  could  be  established  in  pursuance  of  sec- 
.tion  520  of  the  Political  Code  of  1895,  and 
by  the  exercise  of  the  right  of  eminent  do- 
main, or  by  purchase  or  dedication.  See 
Southern  Ry.  Go.  v.  Ck>mbs,  124  6a.  1004,  53 
S.  E.  508.  But  while  it  is  possible  to 
create  a  public  road  which  would  embrace 
the  location  of  the  contemplated  bridge  in 
one  of  the  methods  Just  suggested,  there  are 
contingencies  which  could  prevent  such  crea- 
tion. It  may  be  that  the  owners  of  the  land 
would  refuse  to  dedicate,  or  it  may  be  that 
the  owners  of  the  land  would  refuse  to  sell, 
and  tbe  condition  might  arise  by  which  the 
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antborities  would  be  bound  to  pursue  the 
provisions  of  the  Political  Code  of  1895,  f 
620,  and  take  the  property  by  the  exercise  of 
eminent  domain,  in  which  event  the  viewers 
provided  for  in  section  520  may  fail  to  agree 
to  the  location  of  the  road  at  the  particular 
point  where  it  Is  proposed  to  construct  the 
bridge.  So  long  as  these  contingencies  exist, 
it  does  not  seem  that  it  would  be  a  wise  ex- 
ercise of  discretion  to  levy  or  collect  a  tax  or 
expend  public  money  in  the  construction  of 
the  bridge,  because  the  contingencies  may 
eventually  create  a  legal  obstacle  of  such 
character  as  to  prevent  the  public  enjoyment 
of  the  bridge.  Certainly  the  citizens  should 
not  be  taxed  for  a  purpose  which  the  public 
could  not  enjoy.  It  is  by  no  means  certain 
in  the  case  at  bar  that  the  contingencies  men- 
tioned will  happen  in  such  way  as  to  create  a 
legal  obstacle  of  the  character  above  men- 
tioned ;  and,  while,  for  the  reasons  indicatedt 
it  would  have  been  proper  for  the  authorities 
to  have  established  the  road  in  advance,  we 
would  not  on  that  account  alone  unqualifiedly 
reverse  the  Judgment  refusing  to  grant  the 
injunction.  If  the  road  is  legally  established 
and  the  bridge  should  be  constructed,  the 
citizens  and  taxpayers  will  derive  every  bene- 
fit from  the  bridge  that  would  have  been  af- 
forded had  the  road  been  previously  establish- 
ed in  one  of  the  ways  recognized  by  law.  Un- 
der all  of  the  existing  conditions,  we  think  it 
would  have  been  better  for  the  Judge  to  have 
enjoined  the  construction  of  the  Seven  Is- 
lands Ford  bridge,  and  the  levy  and  collec- 
tion of  so  much  of  the  tax  as  was  intended  to 
be  applied  to  that  purpope,  until  the  commis- 
sioners had,  in  accordance  with  law,  estab- 
lished a  public  road  so  located  as  to  embrace 
the  site  of  the  proposed  bridge,  providing, 
however,  that,  when  the  road  was  so  es- 
tablished, then  the  officers  be  allowed  to  ex- 
erute  the  levy  and  the  conttactor  proceed 
with  the  construction.'  As  already  indicated, 
we  see  no  abuse  of  discretion  with  respect 
to  the  bridge  at  the  Browning's  Ferry  cross- 
ing, and  see  only  occasion  for  modifying  the 
Judgment  to  the  extent  Just  Indicated  with 
respect  to  the  Seven  Islands  Ford  bridge. 

4.  Another  objection  to  the  levy  of  the 
special  tax  and  execution  of  the  contract  for 
the  construction  of  the  bridges,  which  was 
raised  and  Insisted  upon  as  ground  for  in- 
junction, was  that  there  was  no  corporate 
action  authorizing  the  levy  or  contract;  that 
the  only  pretended  corporate  action  was  that, 
of  two  of  the  commissioners  in  the  absence 
and  without  the  knowledge  or  concurrence  of 
the  third  commissioner.  The  act  as  amended, 
which  creates  the  board  of  commissioners  of 
roads  and  revenues  of  Hall  county,  authorizes 
special  meetings  to  be  held,  and  makes  two 
members  of  the  board  a  quorum.  Acts  1886, 
p.  265;  Acts  1903,  p.  838.  The  evidence  dis- 
eased that  the  levy  was  made  at  a  regular 
meeting,  and  that  the  contract  was  authorized 
at  a  special  meeting  of  the  commissioners  law- 
fully assembled  at  the  office  of  the  commis- 


sioners. There  was  nothing  to  suggest  flraud. 
One  member  was  not  present,  but  there  was 
sufficient  evidence  to  authorize  the  court  to 
find  that  the  absent  commissioner  did  know 
of  the  meeting,  and  could  have  been  present 
and  could  have  participated  if  he  had  so  de- 
fiired.   This  completely  answers  the  objection. 

6.  Another  objection  to  the  levy  of  the 
special  tax  and  execution  of  the  contract, 
which  was  relied  upon  ^ui  a  ground  for  in- 
junction, was  that  Dyer,  the  ordinary,  liad 
no  right  to  act  as  one  of  the  conunissioners. 
Among  the  reasons  assigned  as  to  why  he 
was  not  authorized  to  act  was  that  the  law 
declaring  him  ex  officio  a  member  of  the 
board  of  commissioners  was  unconstitutional. 
If  the  contest  were  one  of  direct  inquiry  into 
his  right  to  hold  the  office,  the  question  as  to 
the  constitutionality  of  the  law  would  be 
pertinent;  but  not  so  where  that  is  not  the 
question.  Dyer,  the  ordinary,  has  color  of 
office,  and  assumes  to  act  and  does  act  in 
the  capacity  of  commissioner.  His  act  is 
valid,  even  if  he  should  only  be  an  officer 
de  facto.  Under  these  conditions,  it  is  not 
necessary  to  make  inquiry  into  the  right  by 
which   the  ordinary   acts  as  commissioner. 

6.  Other  objections  to  the  levy  of  the  spe- 
cial tax,  relied  upon  as  grounds  for  injunc- 
tion, were  (a)  that  the  levy  was  not  made  un- 
til November  1,  1906,  after  the  tax  collector 
had  collected  the  tax  for  the  year  1906  from 
many  taxpayers  and  receipted  them  in  full 
before  the  levy  was  made;  (b)  that  a  levy  of 
taxes  for  county  purposes  for  the  year  1906 
had  been  made  on  September  10th,  which  in- 
cluded an  item  similar  to  the  bridge  item  now 
under  consideration,  and  that  part  thereof 
had  been  collected;  (c)  that  no  contract  had 
been  made  to  complete  the  bridges  at  the  time 
the  levy  was  made ;  (d)  that  the  levy  for  the 
purpose  of  constructing  the  bridges  would 
be  "an  extra  levy,  extra  of  the  fixed  or  stand- 
ing yearly  expenses  of  the  county,  and  said 
purpose  would  have  to  be  specially  mentioned 
in  said  levy";  (e)  that  the  amount  of  the  levy 
was  over  100  per  cent,  of  the  per  cent  levied 
by  the  state  for  the  year  1906,  and  was  not 
recommended  by  the  grand  Jury.  These 
grounds  of  objection  are  not  well  founded  in 
law.  It  was  competent  on  November  1st  to 
make  a  levy  of  taxes  for  the  construction  of 
the  bridges.  Commissioners  v.  Porter  Mfg. 
Co.,  103  Ga.  613.1  The  fact  that  some  part  of 
the  levy  of  September  10th  had  been  collected 
before  that  levy  was  declared  illegal  and  set 
aside  does  not  of  itself  furnish  grounds  for 
enjoining  a  subsequent  levy  of  a  special  tax 
for  the  same  purpose  which  was  otherwise 
legal.  See,  in  this  connection,  John«on  v. 
Pinson,  127  Ga.  144,  66  S.  E.  238  (4).  The  law 
does  not  require  a  contract  to  be  made  for 
the  construction  of  the  bridges  before  the 
commissioners  would  be  authorized  to  levy  a 
tax  to  provide  funds  to  pay  for  the  same. 
If  it  is  necessary  to  levy  a  tax  for  the  pur- 
pose of  building  bridges,  the  levy  may  b« 
made  before  the  contract  is  made.    Commis- 

1 80  S.  B.  647. 
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slonen  t.  Porter  Mfg.  Co.,  snpra.  The  Politi- 
cal Code  of  1895, 1 404,  contains  nine  pari>oee8 
for  which  taxes  may  be  levied  by  the  county 
authorities.  Among  the  purposes  mentioned 
la  that  of  taxation  in  order  to  provide  fnnds 
for  the  bnilding  of  public  bridges.  The  Item 
of  the  levy  which  is  objected  to  is  in  the  lan- 
guage of  the  Ck>de,  and  sufficiently  specifies 
the  purpose  for  which  the  levy  was  made. 
No  reoonmiendation  by  the  grand  jury  was 
necessary  for  authority  to  levy  that  tax. 
Sullivan  V.  Yow,  125  Ga.  827,  64  S.  B.  173 
In  the  case  of  Ck>mmissloner8  v.  Porter  Mfg. 
COn  supra,  a  levy  was  made  '^for  other,  law- 
ful purposes."  Objection  was  urged  to  that 
levy  upon  the  ground  that  it  failed  to  specify 
the  particular  purpose  for  which  the  levy  was 
made.  In  commenting  upon  the  objection, 
Mr.  Justice  Ck>bb,  spealLing  for  this  court, 
said:  "While  it  Is  possible  for  the  county  au- 
thorities to  make  the  levy  more  full  than  it 
Is^  it  is  practically  impossible  for  the  levy 
to  cover  all  items  which  might  be  legitimately 
paid  out  by  taxes  raised  under  this  clause, 
and  to  fill  up  this  cfause  in  this  tax  levy  with 
an  enumeration  of  all  possible  charges  other 
than  those  enumerated  would  amount  in  a 
great  many  cases  to  levies  being  specifically 
made  for  the  purposes  which  would  never  be 
necessary  during  the  current  year.  The  Legis- 
lature havhdg  granted  the  power  in  this  gen- 
eral way,  we  cannot  say  that  a  levy  which 
was  In  the  exact  language  of  the  statute  is 
so  indefinite  that  it  should  be  enjoined."  We 
think  that  the  reasoning  in  that  case  is  ap- 
plicable to  the  point  raised  by  objection  to 
the  levy  in  the  case  now  under  review.  The 
commissioners  are  by  law  vested  with  a  broad 
discretion,  and  must  be  the,  judges,  within 
reasonable  limits,  of  what  is  needed  for  the 
various  purposes  for  which  taxes  may  be 
levied.  The  Political  Ck>de  of  1895,  I  405, 
directs:  "As  soon  as  the  county  tax  is  as- 
sessed for  the  year,  it  shall  be  done  by  order 
of  such  [etc.]  and  entered  on  their  minutes, 
which  must  specify  the  per  cent  levied  for 
each  specific  purpose."  But,  construing  this 
section  in  connection  with  section  404,  where 
the  Legislature  has  undertalcen  to  deal  with 
the  subject  of  special  taxation  as  under  nine 
aeiMirate  subdivisions  designating  the  special 
poxposes  for  which  county  taxes  may  be  lev- 
led,  we  think  it  a  sufficient  specification  of 
the  purpose  if  the  levy  is  substantially  in 
the  language  of  the  CJode. 

7.  Another  objection  to  the  contract,  urged 
aa  a  ground  for  injunction,  was  that  the 
effect  of  the  same  would  be  to  create  a  debt 
agrainst  the  county,  because  there  was  pro- 
Tislon  for  payment  in  and  during  a  year  suc- 
oe<^ng  the  year  in  which  the  contracts  were 
made;  there  being  no  money  on  hand  by  the 
oonnty  with  which  to  pay  in  compliance  with 
the  contracts.  In  Manly  Building  Co.  v.  New- 
ton, 114  6a.  246,  40  S.  E.  274,  it  was  said 
tfaat-tha  ^county  authorities  may,  without 


being  said  to  create  a  debt  within  the  mean- 
ing of  the  Constitution,  contract  for  the 
building  of  a  courthouse  to  be  paid  for  out 
of  available  funds  in  the  treasury,  or  with 
the  proceeds  of  taxes  that  have  been  or  may 
lawfully  be  levied  during  the  year  in  which 
the  contract  is  made."  In  Carruth  v.  Wag- 
ener,  114  6a.  740,  40  S.  E.  700,  and  Johnson 
T.  Pinson,  126  6a.  121,  54  S.  E  922,  the  tax 
had  been  levied  when  the  contract  was 
made,  which  Is  also  true  In  the  present  case. 
The  question,  therefore,  as  to  whether  a  con- 
tract can  be  lawfully  made  In  anticipation  of 
a  tax  levy,  Is  not  now  before  us;  and  it 'is 
not  necessary  or  proper  that  we  should  lip- 
prove  or  disapprove  the  ruling  In  the  Manly 
Building  Company  Case  in  reference  to  this 
matter.  In  oth^  particulars  the  rulings  in 
that  case,  so  far  as  pertinent  to  the  case  now 
under  conslderatir"^  are  upon  review  ap- 
proved and  followed.  The  tax  levy  of  No- 
vember 1,  1906,  was  collectible  during  the 
year  1006.  The  contracts  for  both  bridges 
were  executed  in  the  same  year.  There  was 
nothing  Irregular  in  this.  In  Johnson  'v. 
Pinson,  12G  6a.  123,  54  S.  E.  923,  it  was  said: 
"As  this  tax  was  to  be  collected  during  the 
year,  the  county  authorities  were  authorized 
at  any  time  aftar  this  levy,  although  the  tax 
was  uncollected,  to  make  a  contract  for  the 
erection  of  the  courthouse  and  the  jail  in 
any  amount  they  saw  proper,  which  was^not 
in  excess  of  the  sum  that  would  be  realized 
from  the  collection  of  the  tax."  Under  the 
pleadings  and  evidence  in  the  case  under 
review,  the  amount  of  the  levy  was  suffi- 
cient to  cover  the  cost  of  both  bridges.  The 
mere  fact  that  payment  for  the  bridges  was 
to  be  made  in  whole  or  in  part  during  the 
year  succeeding  the  execution  of  the  con- 
tracts would  not  characterize  the  transac- 
tion as  the  creation  of  a  debt.  If  there  was 
a  present  necessity  for  the  bridges,  and  au-^ 
thorlty  to  levy  the  tax,  and  a  lawful  levy  for ' 
that  purpose,  the  collection  was  inevitable. 
Under  those  conditions  all  reasonable  pro- 
vision for  payment  for  the  bridges  would 
have  been  made  in  advance  of  the  making  of 
the  contract,  and,  under  the  rulings  made  in 
the  cases  cited,  no  debt  would  be  created. 
The  contracts  to  build  the  bridges  remain 
executory  until  the  work  is  completed. 
Whenever  any  sum  becomes  due  to  the  con- 
tractor, the  money  is  available  by  force  of 
the  levy  of  the  tax  to  make  the  payment 
After  a  careful  examination  of  all  of  the 
assignments  of  error,  we  are  satisfied  with 
the  ruling  of  the  court  in  refusing  to  grant 
the  injunction,  with  but  one  exception,  and 
afihrm  the  judgment,  with  direction  that  the 
judgment  of  the  court  below  with  respect 
to  the  bridge  "just  below  the  Seven  Islands 
Ford"  be  modified  so  as  to  conform  to  the 
directions  hereinbefore  stated. 

Judgment   affirmed,    with    direction.     All 
the  Justices  concur. 
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SOUTHERN  RT.   00.   ▼.   GORE. 
(Supreme  Court  of  C^rgia.    July  11,  1907.) 

1.  Oarbiebs— Injury  to  Passbnqeb  —  Nkou- 
OENCE  OF  Passenger. 

In  a  suit  by  a  passenger  against  a  railroad 
compauT  to  recover  damages  for  a  personal  in- 
jury, where  the  pleadings  and  evidence  make  an 
issue  as  the  plaintiffs  diligence  and  the  defend- 
ant's negligence,  it  is  error  for  the  court  to 
omit  an  instruction  to  the  jury  embodying  the 
principle  expressed  in  Civ.  Code  1895,  §  3830. 
that,  **if  the  plaintiff  by  ordinarv  care  could 
have  avoided  the  consequences  to  himself  caused 
foy  the  defendant's  negligence,  he  is  not  entitled 
to  recover." 

2.  'Same— Instructions. 

'  The  error  referred  to  in  the  preceding  note 
was  emphasized  by  an  instruction  that,  if  the 
plaintiff  and  the  agents  of  the  company  are  both 
at  fault,  the  plaintiff  may  recover,  but  the  dam- 
ajses  shall  be  diminished  by  the  jury  in  propor- 
tion to  the  amount  of  default  attributable  to 
him,  without  the  qualifiopt^on  contained  in  Civ. 
Code  1895,  §  3830. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Douglas  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Action  by  E.  V.  Gore  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

B.  S.  Griggs,  Hugh  M.  Dorsey,  and  Lamar 
Bucker,  for  plaintiff  in  error.  lAwton  Nally 
and  H.  W.  Nally,  for  defendant  in  error. 

EVANS,  J.  In  her  petition  against  the 
Southern  Ballway  Company  to  recover  dam- 
ages for  injuries  alleged  to  have  been  sus- 
tained by  her  while  a  passenger  of  defend- 
ant's train,  Mrs.  E.  V.  Gore  made  substan- 
tially the  following  allegations:  Petitioner, 
in  company  with  her  adult  daughter,  present- 
ed herself  as  a  passenger  on  one  of  defend- 
ant's trains,  after  having  provided  them- 
selves with  tickets.  Just  as  they  were  about 
to  enter  the  train,  petitioner's  daughter  no- 
tified the  conductor  that  petitioner  was  blind 
*and  (>1  years  of  age,  and  requested  that  she 
and  petitioner  might  have  time  to  enter  the 
cars,  and  get  seats  therein.  Petitioner  and 
her  daughter  were  assisted  by  the  conductoi 
on  the  first  step  of  the  car,  and  immediately 
after  helping  petitioner  on  the  step^  and  be* 
fore  she  had  an  opportunity  to  enter  the 
coach,  the  conductor  signaled  the  engineer, 
and  the  train  immediately  started.  While 
petitioner  was.  on  the  outside  of  the  platform 
of  the  car,  endeavoring  to  enter  the  same,  she 
was  violently  thrown  against  the  door  fac- 
ing of  the  car  by  the  jerking  motion  of  the 
train,  and  sustained  an  injury  to  her  left 
knee.  Petitioner  aided  by  her  daughter  pro- 
ceeded into  the  car,  and,  on  account  of  its 
crowded  condition,  it  was  necessary  for  her 
to  go  through  the  car  to  find  a  vacant  seat, 
and,  while  looking  for  a  seat  petitioner  was 
thrown  by  the  motion  and  sudden  jerking  of 
the  car  against  the  arm  of  one  of  the  seats 
in  the  car,  and,  as  a  consequence,  was  greatly 
bruised  and  wounded  in  the  right  leg.  She 
alleged  that  the  injuries  thus  sustained  are 
permanent  in  character,  that  she  has  suffered 


great  physical  pain,  and  that  she  has  expend- 
ed a  large  sum  for  medicines  and  medical  at- 
tention in  her  efforts  to  be  cured  of  the  sore- 
ness and  lameness  occasioned  by  her  injuries. 
She  alleged  that  the  company  was  negligent; 
in  that  it  did  not  give  her  a  sufficient  time  to 
get  aboard  the  train  in  safety,  in  not  assist- 
ing her  upon  the  train  after  her  physical  in- 
firmities were  made  known  to  the  conductor, 
in  not  allowing  a  sufficient  time  to  petitioner 
to  find  a  seat,  in  putting  the  train  in  motion 
while  petitioner  was  outside  on  the  platform 
endeavoring  to  get  inside  the  car,  and  in  not 
furnishing  sufficient  cars  in  which  passen- 
gers thereon  could  have  seats,  and  conven- 
iently find  them  while  boarding,  the  train. 
The  railroad  company  by  way  of  plea  denied 
all  the  allegations  of  negligence  and  injury, 
and  further  pleaded  that,  if  petitioner  was 
injured  and  damaged  as  set  out  in  her  peti- 
tion, it  was  through  lack  of  care  on  her  part 

1.  The  plaintiff  submitted  evidence  tend- 
ing to  show  that  she  was  injured  as  set  out 
in  her  petition.  Her  daughter  testified  that 
the  train  did  not  stop  long  enough  for  her 
mother  and  herself  to  enter  the  car;  that 
the  conductor  assisted  plaintiff  on  the  first 
step  of  the  coach  and  signaled  the  engineer, 
and  the  train  started  with  a  jerk  while  plain- 
tiff was  on  the  coach  platform,  and  before 
she  had  had  time  to  enter  the  car,  and  the 
sudden  jerk  of  the  train  caused  plaintiff  to 
be  thrown  against  the  facing  of  the  car  door.. 
After  entering  the  car,  they  found  it  crowd- 
ed with  passengers,  and  it  was  necessary  to 
go  half  way  through  the  car  to  find  a  vacant 
seat  While  looking  for  a  seat  the  plaintiff 
injured  her  knee  by  striking  it  against  the 
arm  of  a  seat  The  defendant  submitted  evi- 
dence tending  to  show  that  it  was  not  negli- 
gent as  alleged;  that  the  train  stopped  long 
enough  for  the  plaintiff  to  board  the  car  and 
find  a  seat ;  that  the  car  was  not  crowded ; 
that  the  conductor  was  not  Informed  and  did 
not  know  of  plaintiiTs  infirmity,  and  no  one 
applied  to  him  for  assistance;  and  that  no 
complaint  of  the  plaintiff's  injury  was  made 
to  him.  The  trial  resulted  in  a  verdict  for 
the  plaintiff,  and  the  defendant  was  refused 
a  new  trial. 

From  this  brief  reference  to  the  evidence, 
it  will  be  seen  that  there  was  a  conflict  as 
to  the  defendant's  liability.  Negligence  and 
diligence  are  always  questions  of  fact  for  the 
jury  under  appropriate  instructions  by  the 
court  upon  the  law.  When  It  was  shown  that 
the  plaintiff  was  a  passenger,  -and  sustained 
injuries  caused  by  the  running  of  the  defend- 
ant's locomotive  and  cars,  the  plaintiff  made 
out  a  prima  facie  case,  and  was  entitled  to 
recover  unless  the  evidence  showed  (1)  that 
the  plaintiff's  negligence  caused  the  injury; 
or  (2)  that  the  railroad  company  was  not 
negligent;  or  <3)  that  if  the  railroad  com- 
pany was  negligent  the  plaintiff  could  have 
avoided  the  consequences  to  herself  of  that 
negligence  by  the  exercise  of  ordinary  care. 
In  its  motion  for  a  new  trial  complaint  Is 
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made  that  the  court  entirely  omitted  to 
charge  the  principle  Involved  In  Civ.  Code 
1885,  f  3830,  that,  If  the  plaintiff  by  ordi- 
nary care  conld  have  avoided  the  conae- 
qnences  to  herself  caused  by  the  defendant's 
negligence,  she  was  not  entitled  to  recover. 
This  principle  Is  not  alluded  to  In  the  charge, 
and.  Indeed,  the  court  certified  that  he  "no- 
where charged  the  language  or  substance  of 
section  3830.*'  The  defendant's  plea  and  evi- 
dence not  only  made  an  issue  as  to  the  de- 
fendant's own  negligence,  but  also  as  to  plain- 
tlfTs  diligence.  The  law  denies  a  plaintiff 
the  right  of  recovery,  not  only  where  her 
negligence  causes  the  Injury,  but  also  where 
by  the  exercise  of  ordinary  care  she  could 
have  avoided  the  consequences  to  herself  of 
the  defendant's  negligence.  Granting  the  de- 
fendant may  have  been  negligent,  it  was  for 
the  jury  to  say  whether  the  consequences  of 
that  negligence  could  have  been  prevented  by 
proper  care  on  the  plaintiff's  part.  This  yram 
one  of  the  substantial  defenses  of  the  de- 
fendant, and  the  court  was  bound  to  notice 
It  In  defining  the  law  appropriate  to  the  is- 
sues made  by  the  pleadings  and  evidence.  In 
every  case  it  is  the  duty  of  the  court  to  fur- 
nish the  jury  the  legal  principles  applicable 
and  necessary  to  guide  them  In  the  solution 
of  the  substantive  Issues  made  by  the  plead- 
ings and  evidence.  An  omission  to  Instruct 
the  jury  upon  the  law  pertaining  to  a  defense 
which  finds  support  in  the  evidence,  and 
which  would  be  a  bar  to  a  recovery,  -Is  a 
denial  of  a  substantial  right  to  the  defend- 
ant. The  railroad  company  was  entitled  to 
have  the  jury  weigh  the  circumstances  at- 
tending the  injury  alleged  to  have  been  sus^ 
tained,  and  to  decide  whether  under  those 
circumstances  the  plaintiff  in  the  exercise 
of  ordinary  care  could  have  avoided  the  con- 
sequences to  herself  caused  by  the  defend- 
ant's negligence,  if  It  was,  In  fact,  negligent, 
and  to  have  the  jury  instructed  upon  the  law 
appropriate  to  this  issue.  A  failure  to  charge 
the  jury  on  this  issue  was  substantial  error. 
Central  R.  Go.  v.  Harris,  76  Qa.  601;  Atlanta 
Railway  Co.  v.  Gardner,  122  Ga.  92,  49  S. 
B.  81& 

2.  The  error  committed  by  the  court  In  the 
failure  to  charge  the  substance  of  Civ.  Code 
1895,  i  3830,  was  accentuated  by  the  in- 
struction: *'^o  person  shall  recover  damages 
from  a  railroad  company  for  an  injury  to 
himself  or  his  property  where  the  same  is 
done  by  his  consent  or  is  caused  by  his  own 
negligence.  If  the  plaintiff  and  the  agents 
of  the  company  are  both  at  fault,  the  plaintiff 
may  recover,  but  ^he  damages  shall  be  dimln- 
isbed  by  the  jury  in  proportion  to  the  amount 
of  default  attributable  to  him."  This  last 
charge  is  made  a  ground  of  exception  in  the 
motion  for  a  new  trial,  because  It  joins  and 
states  in  immediate  connection,  and  without 
explanation,  two  distinct  propositions  of  law 
witliout  qualification.  The  charge  of  which 
complaint  is  made  is  substantially  Civ.  Code 


1805, 1  2322.  In  A.  P.  &  L.  R.  Co.  v.  Luckie, 
87  Ga.  6,  13  S.  E.  105,  It  was  held  to  be 
error  to  give  this  entire  section  in  inmaediate 
connection  without  qualifying  It  by  an  in- 
struction to  the  effect  tliat  if  both  parties 
were  at  fault,  and  the  alleged  injury  was  the 
result  of  the  fault  of  both,  and  the  plaintiff 
could  not,  by  the  use  of  ordinary  care,  have 
avoided  the  alleged  injury  to  herself,  occa- 
sioned by  the  defendant's  negligence,  not- 
withstanding she  may  have  been  to  some  ex- 
tent negligent,  she  would  be  entitled  to  re- 
cover, but  the  amount  of  damages  should  be 
diminished  in  proportion  to  the  amount  of 
default  attributable  her.  Macon  Ry.  Co.  v. 
Streyer,  123  Ga.  280,  51  S.  B.  342,  and  citar 
tlons. 

The  other  grounds  of  the  motion  are  with- 
out merit,  and  a  new  trial  is  granted  for  the 
errors  herein  pointed  out 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


.(128  Oa.  683) 
KBLLT  &  JONES  CO.  v.  MOORB. 
(Supreme  Court  of  Georgia.    July  12,  1007.) 

1.  Plbadino— Amendment. 

There  was  no  error  in  allowing  the  amend- 
ment offered  by  the  plaintiff  to  be  filed  and 
proved. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  80,  Pleadhig,  f  670.] 

2.  JlTDQMBNT— Res  JUDICATA. 

An  employ^  brought  suit  to  recover  install- 
ments of  salary  for  the  period  of  three  months, 
alleging  that  the  contract  of  employment  was 
for  a  year,  the  salary  being  payable  monthly, 
and  that  he  had  been  wrongfully  discharged  be- 
fore the  end  of  the  year.  The  defendant  had  no- 
tice that  this  suit  was  pending  against  him,  and 
allowed  a  judgment  to  be  taken  therein  by  de- 
fault Subsequently  the  plaintiff  instituted  the 
present  action  to  recover  the  salary  for  the 
other  months  of  the  year.  Held,  that  the  de- 
fendant was  concluded  In  the  second  action  as 
to  all  matters  which  the  court  must  necessarily 
have  adjudicated  in  the  former  case  in  order  to 
reach  the  judgment  there  rendered. 

[Ed.  Note.~For  cases  in  pohit,  see  Cent  Dig. 
vol.  30,  Judgiyent,  (  1256.] 

3.  Sams. 

The  defendant  was  concluded  as  to  the  mat- 
tera  pleaded  by  him  in  his  answer  to  the  second 
action,  and  the  court  did  not  err  in  refusing  to 
allow  them  to  be  proved. 

4.  Mabteb  and  Sebvani^Aotion  fob  Seev- 
ices. 

The  evidence  demanded  the  verdict;  and 
the  other  errors  complained  of,  if  errora  at  all, 
were  harmless. 

(Ed.  Not^.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  49.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun* 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  V.  A.  Moore  against  the  Kelly 
&  Jones  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

See  54  S.  E.  118. 

Reuben  B.  Arnold  and  C  D.  Maddox,  for 
plaintiff  In  error.  Culberson  &  Johnson,  for 
defendant  in  error. 
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BECK,  J.  Moore,  the  plaintiff  in  the  court 
below,  filed  a  declaration  in  attachment 
Against  the  Kelly  &  Jones  Company,  a  non- 
resident corporation,  to  recover  $1,000  al- 
leged to  be  due  plaintiff  by  defendant  as  sal- 
ary. The  plaintiff  alleges  that  he  was  em- 
ployed by  the  defendant  as  sales  agent  for 
the  period  of  one  year,  beginning  February 
12,  1898 ;  that  he  was  wrongfully  discharged 
during  the  following  month  of  May;  that 
he  lias  heretofore  obtained  a  Judgment 
against  this  defendant  for  the  salary  due  him 
from  the  time  he  was  wrongfully  discharged 
until  September  12,  18dS,  and  he  brings  this 
action  to  recover  the  amount  of  salary  due 
him  under  said  contract  from  September  12, 
1898,  to  February  12,  1899.  To  this  peti- 
tion the  defendant  filed  an  answer,  alleging 
that  there  was  a  written  contract  between 
the  plaintiff  and  the  defimdant,  under  the 
terms  of  which  defendant  claimed  that  it 
had  the  right  to  discharge  plaintiff  before  the 
end  of  the  year,  and  that  plaintiff's  dis- 
charge was  lawful;  wherefore  defendant 
denied  being  indebted  to  plaintiff  in  any 
amount  whatever.  After  the  filing  of  this 
answer,  the  plaintiff  offered  to  amend  his 
petition  by  alleging  that  the  matters  set  up 
in  defendant's  answer  had  been  adjudicated 
in  a  former  case  in  the  city  court  of  Atlanta, 
in  which  case  the  plaintiff  had  recovered  the 
part  of  the  salary  alleged  to  be  due  him  by 
the  defendant  up  to  the  12th  day  of  Septem- 
ber. 1898.  The  defendant  objected  to  the 
allowance  of  this  amendment  and  also  ob- 
jected to  the  admission  of  the  said  former 
judgment,  upon  certain  grounds  which  will 
be  noted  in  detail.  The  petition  in  the  for- 
mer case  in  the  city  court,  after  setting  out 
certain  letters  that  had  passed  between  plain- 
tiff and  defendant,  alleged  that  **\ik  conse- 
quence of  said  correspondence,  and  in  ooin- 
pliance  with  its  terms,  petitioner  agreed  to 
represent  defendant  as  sales  agent  in  the 
territory  covered  by  the  states  of  Louisiana, 
MiississippI,  Alabama,  Tennessee,  Georgia, 
Florida,  North  Carolina,  South  Carolina,  and 
Virginia,  for  one  year  from  February  12, 
1898,  at  a  salary  payable  monthly  of  $200 
per  month."  The  petition  in  the  present  case 
sets  out  substantially  the  same  correspond- 
ence between  the  parties,  and  alleges  that 
"shortly  thereafter  the  Kelly  &  Jones  Com- 
pany wired  petitioner  to  come  to  Pittsburg, 
which  petitioner  did,  •  ♦  ♦  when  defend- 
ant renewed  his  proposition  to  employ  pe- 
titioner as  sales  agent  for  [the  states  above 
mentioned]  for  one  year  at  a  salary  payable 
monthly  at  the  rate  of  $200  per  month,  be- 
ginning from  February  12,  1898,"  which 
proposition  petitioner  accepted.  It  requires 
no  argument  to  show  that  the  suit  in  the  city 
court  and  the  case  at  bar  were  upon  the 
same  contract  of  employment;  and  that 
there  is  no  merit  in  the  contention  of  the 
plaintiff  in  error  that  the  former  suit  '^^as 
based  upon  a  different  contract  alleged  to 
have  been  in  writing,  while  in  the  present 


case  that  contract  was  a  verbal  one,  and  ts 
claimed  to  have  been  made  in  a  personal  in- 
terview." 

Another  objection  urged  by  the  defendant 
to  the  allowance  of  said  amendment  was 
that  it  *'set  forth  a  new  cause  of  action." 
Clearly  this  contention  has  no  foundation  in 
fact  The  amendment  set  forth  no  cause  of 
action  at  all/  The  judgqtent  from  the  city 
court  which  was  set  up  in  the  amendment* 
could  not  operate  as  the  basis  of  any  further 
demand  against  the  defendant  Its  only  ef- 
fect could  be  to  estop  the  defendant  from  set- 
ting up  any  matter  of  defense  in  the  present 
case  that  was  adjudicated  in  the  former 
suit 

But  defendant  further  contends  that  **the 
judgment  in  said  city  court  was  a  default 
judgment;  that  there  were  no  issues  made 
therein,  and  no  plea  filed  by  the  defendant 
while  in  the  present  case  Issues  were  made 
and  a  plea  filed  on  various  grounds;  that 
the'  two  suits  made  different  issues,  and 
that  the  judgment  in  the  city  court  could 
not  work  an  estoppel  against  defendant  in 
the  present  case."  In  said  former  case  in 
the  city  court  the  plaintiff,  Moore,  sued  out 
an  attachm^it  against  the  Kelly  &  Jones 
Company,  and  a  summons  of  garnishment 
was  duly  issued  and  served  on  the  garnishee. 
The  defendant  dissolved  the  garnishment  by 
giving  bond  and  security  as  provided  by  the 
Code,  and  name  of  counsel  was  marked  on 
the  .docket  of  the  city  court  as  representing 
the  defendant;  but,  owing  to  a  misunder- 
standing between  defendant  and  counsel,  no 
answer  or  plea  was  filed,  and,  when  the  case 
was  called  for  trial,  the  plaintiff  submitted 
evidence  to  sustain  his  case,  and  a  verdict  was 
rendered  in  his  favor.  The  defendant  filed 
a  written  motion  to  set  aside  the  judgment 
entered  upon  said  verdict;  one  of  the  sev- 
eral grounds  of  the  motion  being  that  there 
was  an  agreement  between  the  parties  in 
writing,  and  the  writing  was  kept  concealed 
and  not  exhibited  to  the  court  and  jury  try- 
ing the  case,  and  by  so  doing  the  plain- 
tiff made  it  appear  that  he  had  a  just 
cause,  when,  in  fact  he  had  no  right  of 
recovery.  And  this  court  "held  that  the  de- 
fendant was  concluded  by  the  judgment  on 
this  question,  and  could  not  reopen  the  pro- 
ceedings. Mr.  Justice  Little,  in  delivering 
the  opinion  of  the  court  said:  *The  de- 
fendant in  attachment  acquired  notice  of 
the  pendency  of  the  suit  and  sent  one  of 
its  officers  to  the  city  of  Atlanta,  where  the 
attachment  proceedings  were  pending,  and 
dissolved  the  garnishment.  The'  effect  of 
this  act  was  equivalent  to  a  personal  service 
on  it  [the  defendantl."  Moore  v.  Kelly  & 
Jones  Co.,  109  Ga.  798,  35  S.  E.  168. 

As  we  have  seen  above,  these  two  suits  were 
between  the  same  parties  and  upon  the  same 
contract  of  employment;  the  former  belnpr 
a  suit  to  recover  the  salary  due  the  plaintiff 
under  said  contract  from  June  12^  1888.  tc 
September  12th,  and  the  latter  (the  present. 
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?ase)  to  recoyer  the  balance  of  said  salary 
from  September  12th  to  February  12th  of  the 
following  year.  No  issues  were  made,  or 
sought  to  be  made»  In  the  second  case  which 
could  not  have  been  made  on  the  trial  of 
the  first  The  fact  that  there  was  a  written 
contract  between  the  parties,  which  settled 
their  rights  favorably  to  the  defendant,  if 
there  was  such  a  contract,  was  a  fact  known 
to  the  defendant  before  the  first  trial.  The 
defendant  had  notice  of  that  suit,  and  could 
have  availed  himself  of  this  defense  at  that 
time.  But  this  he  failed  to  do,  and  the  court 
adjudicated  those  issues  in  favor  of  the 
plaintiff.  In  entering  the  default  judgment, 
the  court  was  necessarily  bound  to  find  and 
hold  that  the  plaintiff  had  a  contract  with 
the  defendant  as  set  out  in  his  petition,  that 
this  contract  was  for  a  year,  and  that  the 
plaintiff  had  been  wrongfully  discharged 
before  the  end  of  that  year,  and  was  en- 
titled to  recover  the  balance  of  the  salary  up 
to  the  time  of  bringing  suit.  No  other  issues 
were  presented  in  the  trial  of  the  second 
case,  which  was  for  the  salary  that  had  ac- 
crued from  the  time  of  the  bringing  of  the 
first  suit  until  the  end  of  the  pedod  con- 
tracted for.  "It  is  not  necessary  to  the  con- 
clusiveness of  a  former  Judgment  that  issues 
should  have  been  taken  upon  the  precise 
pobit  controverted  in  the  second  action*  Any 
conclusion  which  the  court  or  Jury  must  evi- 
dently have  arrived  at  in  order  to  reach  the 
Judgment  or  verdict  rendered  will  be  fully 
concluded.*'  24  Am.  Eng.  Enc.  Law  (2d  Ed.), 
766;  Callaway  v.  Irvln,  123  Ga.  344,  51  S. 
El.  477.  In  the  present  case,  the  question  as 
to  whether  or  not  there  was  a  contract  in 
writing  between  the  parties,  as  defendant 
contends,  under  the  terms  of  which  the 
plaintiff  could  be  lawfully  discharged,  and 
all  other  questions  touching  plaintiff's  right 
of  action  against  the  defendant,  were  ma- 
terial, issuable  facts,  clearly  involved  and 
necessarily  adjudicated  in  the  former  case 
In  the  city  court.  And,  under  the  authori- 
ties above  cited,  it  makes  no  difference,  so 
far  as  the  conclusiveness  of  that  judgment 
ia  concerned,  whether  issue  was  actually 
Joined  upon  them  or  not  In  the  case  of 
Kennedy  v.  McCarthy,  73  Ga.  346,  the  fol- 
lowing facts  appear:  A  discharged  employ^ 
claimed  that  his  contract  of  employment  was 
for  a  year,  payable  monthly,  and  that  he  was 
wrongfully  discharged  before  the  end  of  the 
year.  At  the  end  of  the  first  month  after  he 
was  discharged,  he  brought  suit  for  the 
wages  of  that  month.  The  employer  defend- 
ed on  the  ground  of  incompetency  of  the  em- 
ploy^ and  claimed  that  he  had  a  right  to 
discharge  him.  The  employ^  obtained  a 
Jndgment  which  was  paid.  Subsequently 
the  employ^  again  sued  for  the  other  months 
of  the  year,  and  the  defense  was  substantial- 
ly as  before.  Under  these  facts  the  court 
held  ''that  the  decision  hi  the  first  case  was 
conclusive  as  to  those  defenses  in  the  sec- 
•ond."    Bee  Civ.  Code  1895,  §  3741.    We  are 


constrained  to  hold,  therefore,  in  this  case 
that  the  court  committed  no  error  In  allow- 
ing the  plaintiff  to  amend  his  petition  by 
setting  up  the  judgment  in  the  former  case, 
and  in  holding  that  said  judgment  con- 
cluded the  defendant  as  to  all  questions 
touching  the  nature  and  effect  of  the  con- 
tract between  the  parties.  No  other  defense 
was  made;  and,  the  plaintiff  having  intro- 
duced evidence  which  authorized  a  finding  in 
his  favor,  the  court  did  not  err  in  directing 
a  verdict  accordingly. 

In  view  of  what 'has  been  ruled  above,  the 
errors  complained  of  in  the  other  grounds  of 
the  motion,  if  errors  at  all,  were  harmless. 
Howe  V.  Ware,  30  Ga.  278. 

Judgment  affirmed*  All  the  Justices  con- 
cur. 


(128  Ga.  687) 
WESTERN  &  A.  R.  CO.  v.  YORK. 
(Supreme  Court  of  Georgia.    July  12,  1907.) 

1.  Pleading — Petttion— Sufficiency. 

The  petition  as  amended  set  forth  a  cause 
of  action  as  against  a  general  demurrer  and  was 
not  subject  to  any  of  the  groimds  set  up  in  the 
special  demurrers. 

2.  Writ  of  Error— Review— Habmless  Er- 

BOB— ArOUHENT  of  COUNSEL. 

Remarks  of  counsel  while  addressing  the 
jury,  which  do  not  undertake  to  introduce  any 
material  fact  not  disclosed  by  the  evidence,  but 
which  are  merel^r  oratorical  in  character,  do  not 
constitute  suflScient  ground  for  declarinf:  a  mis- 
trial. 

d.  Trial  —  Instbuotions—Applioabilitt   to 

Issues. 

Under  the  facts  of  this  case  it  was  not  er- 
roneous for  the  judge  to  charge:  "The  dutv 
resting  by  law  upon  all  persons  to  exercise  ordi- 
nanr  care  to  avoid  the  consequences  of  another's 
negligence  does  not  arise  until  the  danger  is  im- 
pending, or  the  circumstances  are  such  that  an 
ordinarily  prudent  man  would  have  reason  to 
apprehend  its  existence." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §  92.] 

4.  Tbial— Questions  fob  Jubt— Wbit  of  E5r- 
BOB  —  Review  —  Vebdigt  on  Conflicting 
Evidence. 

Diligence  of  the  person  injured  and  negli- 
|ence  of  the  defendant  were  questions  peculiarly 
for  the  jury.  The  evidence  upon  those  questions 
and  upon  ail  other  issues  made  was  of  such  char- 
acter as  that  we  cannot  say  that  the  verdict  in 
favor  of  the  plaintiff  was  entirely  unsupported. 
The  discretion  of  the  trial  judge,  therefore,  in 
refusing  to  grant  a  new  trial,  will  not  be  inter- 
fered with. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §$3871-3874.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Cobb  County? 
Geo.  F.  Oober,  Judge. 

Action  by  L.  E.  York  against  the  Western 
&  Atlantic  Railroad  Company.  Judgment 
for  plaintifT,  and  defendant  brings  error. 
Affirmed. 

John  L.  Tye,  Clay  &  Blair,  and  Tyc  & 
Bryan,  for  plaintifl  in  error.  J.  Z.  Foster, 
for  defendant  In  error. 

ATKINSON,  J.  1.  The  questions  raised  by 
demurrer  are  of  such  character  as  that  we 
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do  not  deem  It  necessary  to  make  further 
reference  to  them  than  Is  expressed  in  the 
first  headnote. 

2.  During  the  progress  of  his  argument 
before  the  jury,  counsel  for  the  plaintiff  in 
the  court  below  used  the  following  language: 
"Man  is  the  noblest  creation  of  Ood.  God 
made  no  greater  creation  than-  man.  He  is 
the  grandest*  product  of  divine  handicraft ; 
and  He  hedged  about  him  the  law:  'Thou 
Shalt  not  kill.'  God  told  Oain  that  the  blood 
of  his  brother  Abel  cried  to  him  from  the 
ground.  The  most  eloquent  sermon  I  ever 
heard  in  my  life  was  from  the  text:  The 
statutes  of  the  Lord  are  right'  Thou  shalt 
not  kill'  is  the  statute  of.  the  Lord  God  Al- 
mighty. It  was  made  for  the  protection  of 
the  lord  of  creation — ^for  man;  and  it  ap- 
plies to  a  railroad  corporation  Just  as  much 
as  tt  does  to  an  individual.  If  a  man  is 
dead  by  the  reckless  negligence  of  the  ser- 
vants and  agents  of  the  railroad  corporation, 
the  full  <»onsequences  to  him  are  the  same. 
He  Is  just  as  dead  as  if  he  had  died  by  the 
uplifted  and  directed  and  murderous  hand 
of  his  brother  man.  The  shedding  of  Inno- 
cent blood  is  just  the  same — ^just  the  same. 
Our  land  is  defiled  when  innocent  blood  is 
shed  therein,  whether  it  be  by  the  liand  of  a 
railroad  corporation,  or  whether  it  be  by  the 
murderer's  hand,  or  some  one  contending  In 
a  death  grapple  with  his  brother  man ;  and 
the  curse  of  God,  which  is  charged  against 
that,  is  upon  it  just  the  same.  Gentlemen 
of  the  jury,  when  George  W.  York  died  on 
that  public  crossing  in  the  city  of  Acworth, 
last  October  was  a  year  ago,  his  Innocent 
blood  stained  the  right  of  way  of  this  de- 
fendant** Whereupon  counsel  for  the  de- 
fendant moved  the  court  to  declare  a  mis- 
trial upon  the  ground  that  the  remarks  by 
counsel  for  the  plaintiff  were  improper.  The 
court  refused  to  declare  a  mistrial.  Excep- 
tion is  taken  to  such  ruling,  and  the  same 
is  made  a  ground  of  the  motion  for  new  trial. 
We  do  not  think  the  remarks  of  connseT 
were  of  such  character  as  to  require  the 
court  to  declare  a  mistrial.  A  mere  flight 
of  oratory  of  counsel  when  addressing  the 
Jury  is  not  ground  for  a  mistrial. '  Counsel 
may  bring  to  his  use  In  the  discussion  of 
the  case  well-established  historical  facts,  and 
may  allude  to  such  principles  of  divine  law 
relating  to  transactions  of  men  as  may  be 
appropriate  to  the  case.  It  Is  not  impas- 
sioned oratory  which  the  law  condemns  and 
discredits  in  the  advocate,  but  it  Is  the  in- 
troduction of  facts  not  disclosed  by  the  evi- 
dence, which  requires  the  Judge  to  use  his 
power  of  declaring  a  mistrial.  In  this  con- 
nection, see  W.  &  A.  R.  Co.  v.  Cox.  115  Ga. 
719.  42  S.  E.  74 ;  Patterson  v.  State,  124  Ga. 
409,  52  S.  E.  534;  Taylor  v.  State,  121  Ga. 
354,  49  S.  E.  303  (7);  McNabb  v.  Lockhart 
18  Ga.  507,  and  citations.  An  examination 
of  the  remarks  of  counsel  which  are  com- 
plained of  will  show  that  there  was  no  effort 


to  introduce  any  fact  not  disclosed  by  the 
evidence. 

3.  While  instructing  the  jury,  the  court 
charged  as  follows:  "The  duty  resting  by 
law  upon  all  persons  to  exercise  ordinary 
care  to  avoid  the  consequences  of  another's 
negligence  does  not  arise  until  the  danger  Is 
impending,  or  the  circomstances  are  such 
that  an  ordinarily  prudent  man  would  have 
reason  to  apprehend  its  existence."  In  one 
of  the  grounds  of  motion  for  new  trial  this 
charge  Is  complained  of  as  erroneous,  for 
the  reason  that  It  was  inapplicable  to  the 
facts  of  the  cas^,  and  because  It  did  not 
correctly  state' the  law;  it  being  contended 
that  the  plaintiff's  duty  to  exercise  ordinary 
care  for  his  own  safety  begins  as  soon  as  the 
defendant's  negligence  comes  into  existence 
We  have  carefully  examined  the  evidence, 
and  cannot  agree  with  counsel  for  the  plain- 
tiff in  error  that  this  rule  is  inapplicable  to 
the  facts  of  the  case.  The  charge  of  the 
court  is  not  exactly  in  the  language  of  the 
opinions  in  the  cases  of  W.  &  A.  It  Co.  v. 
Ferguson,  113  Ga.  708,  39  S.  E.  306,  54  L.  R. 
A.  802,  and  Williams  v.  Southern  Ry.  Co.. 
126  Ga.  710,  55  S.  E.  948,  but  is  substantially 
in  accord  with  the  principle  therein  ruled. 

4.  Diligence  of  the  person  injured  and 
negligence  of  the  defendant  were  questions 
peculiarly  for  the  jury.  Under  the  princi- 
ple announced  in  Williams  v.  Southern  Ry. 
Co.,  supra,  the  evidence  upon  these  questions 
was  of  such  character  as  to  authorize  the 
case  to  go  to  the  Jury.  See,  also,  Shaw:  v. 
Ga.  R.,  127  Ga.  8,  55  8.  B.  960;  G.,  C.  &  N. 
R.  Co.  y.  Mathews,  116  Ga.  424,  42  S.  E.  771. 
The  an^ount  of  the  verdict  was  such  as  to  in> 
dlcate  that  the  Jury  regarded  the  plaintiff's 
husband  as  guilty  of  some  negligence,  but 
not  of  such  conduct  as  would  amount  to  a 
want  of  ordinary  care  for  his  own  safety 
after  the  negligence  of  the  defendant  came 
into  existence  and  was  known,  or  by  the 
exercise  of  ordinary  care  could  have  been 
known,  by  him.  The  evidence  upon  this 
point  was  of  such  character^as  to  support 
such  a  finding,  and  the  evidence  as  a  whole 
was  sufficient  to  support  the  verdict  Under 
these  conditions  we  will  not  Interfere  with 
the  discretion  of  the  trial  court  in  refus- 
ing to  grant  a  new  trial.  See,  in  this  con- 
nection, L.  &  N.  R.  Co.  V.  Gassoway  (de- 
cided April  13,  1907)  57  S.  E.  231 ;  Southern 
Ry.  Co.  V.  Rumsey,  124  Ga.  742,  62  S.  E.  812. 

Judgment  affirmed.    All  the  Justices  concur. 


(129  Ga.  1> 
MACK  et  al.  v.  KIME  et  al. 

(Supreme  Court  of  Georgia.    Aug.  9,  1907.) 

1.  Religious  Societies  —  EjCOlesiastical 
Tribunals  — Binding  Effect  of  Deci- 
sions. 

A  voluntary  religious  society,  which  con- 
stitutes a  subordinate  part  of  a  religious  or- 
ganization having  established  tribunals  author- 
ized, either   expressly    or   impliedly,   to  decide 
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all  QYiestlons  of  faith»  diBclpline,  rule,  or  ec- 
clesiastical government,  is  bound  by  the  deci- 
nons  of  all  »uch  tribunals  on  all  questions  de- 
termined by  them  within  the  respective  jurisdic- 
tions  of  each.  In  such  cases,  where  a  right  of 
property  asserted  in  a  civil  court  is  dependent 
on  a  question  of  doctrine,  discipline,  ecclesias- 
tical law,  rule,  custom,  or  church  government, 
and  that  question  has  been  decided  by  the 
highest  tribunal  within  the  organization,  to 
which  it  has  been  regularly  and  properly  car- 
ried, the  civil  courts  will  accept  that  decision 
as  conclusive,  and  be  governed  by  it  in  its  ap- 
plication to  the  case  before  it. 

[£d.  Note.—For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Religious  Societies,  §§  154-157.] 

2.  Same— Judicial  Supervision. 

The  general  rule  is  that,  where  property 
rights  are  involved,  the  civil  courts  will  inter- 
fere to  protect  the  members  of  an  ecclesiastical 
organization  who  adhere  to  the  tenets  and 
doctrines  which  the  organization  was  organized 
to  promulgate,  and  protect  them  in  the  right 
to  use  the  property,  as  against  those  members 
of  the  organization  who  are  attempting  to  di- 
vert the  same  to  purposes  utterly  foreign.  The 
constituted  authorities  of  a  church  cannot, 
where  members'  rights  are  Involved,  entirelv 
abandon  the  purposes  for  which  the  church 
was  organized,  and  divert  the  property  to  other 
uses.  The  civil  courts,  in  determining  whether 
there  has  been  an  abandonment  of  the  tenets 
and  doctrines  of  the  organization,  will  look  to 
the  decisions  of  the  constituted  tribunals  of 
the  church  having  jurisdiction  to  decide  differ- 
ences as  to  teachings  and  doctrines,  and  will  in 
no  case  undertake  to  revise  the  judgment  of 
socfa  tribunal  so  long  as  the  question  before  it 
was  one  clearly  witbin  its  jurisdiction;  and 
interference  will  only  be  had  when  it  is  mani- 
fest that  what  the  church  tribunal  has  adjudi- 
cated is  not  a  difference  of  opinion  as  to  doc- 
trine or  teachings,  but  an  attempt,  in  the  form 
of  such  adjudication,  to  utterly  abandon  the 
purposes  for  which  the  church  was  organized. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Religions  Societies,  |  146.] 

8.  Same. 

When  property  aoqnired  by  an  ecclesiasti- 
cal organization  is  devoted,  by  the  Express  term 
of  a  gift,  grant,  or  sale,  to  support  any  specific 
religious-  doctrine  or  belief,  the  civil  courts, 
when  necessary  to  protect  the  trust  to  which 
the  property  has  been  devoted,  will  inquire  into 
the  religious  faith  or  practice  of  the  parties 
claiming  its  use  or  control,  and  will  see  that 
it  shall  not  be  diverted  from  that  trust.  But 
if  property  is  acquired  in  the  ordinary  way  of 
purchase  or  gift,  for  the  use  of  a  religious 
society,  the  civil  courts  will  only  inquire  as  to 
who  constituted  that  society,  or  its  legitimate 
succesnors.  and  avrard  to  them  the  use  of  the 
property,  but  it  will  not,  in  case  of  a  schism  in 
the  organization,  inquire  into  the  existing  re- 
ligious opinion  of  those  who  adhere  to  the 
acknowledged  organization. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oU  42,  Religious  Societies,  H  146,  147-153.]    • 

4.  Same. 

The  General  Assembly  of  the  Cumberland 
Presbyterian  Church,  under  the  constitution  of 
that  organization,  has  executive,  legislative,  and 
judicial  authority.  It  is  the  highest  court  of 
the  church,  and  also  the  highest  authority  in 
legislative  and  executive  matters.  When  the 
provisions  of  the  constitution  in  reference 
to  the  authority  of  the  General  Assembly 
are  taken  together  with  and  in  the  light  of 
the  purposes  for  which  the  organization  was 
formed  and  the  history  and  antecedents  of  the 
organization  itself,  a  reasonable  construction  of 
the  terms  of  the  constitution  gives  to  the  Gen- 
eral Assembly  authority  to  determine  whether 
the  teaching  and  doctrines  and  form  of  govern- 


ment of  another  or^fjilzation  are  in  accord 
with  it.  and,  if  so,  to  unite  with  such  organiza- 
tion upon  such  terms  and  under  such  name  as 
the  judgment  of  the  General  Assembly  shall 
dictate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Religious  Societies,  U  87-88.] 

(Syllabus  by  the  Court) 

Elrror  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  R.  R.  Kime  and  others  against 
George  H.  Mack  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed. 

A  brief  historical  statement  as  to  the 
organization  and  progress  of  the  Cumberland 
Presbyterian  Church  is  appropriate  and  will 
be  more  or  less  helpful  in  the  determination 
of  the  legal  questions  which  will  be  hereafter 
discussed.  The  Cumberland  Presbyterian 
Church  was  organized  in  Dickson  county, 
Tenn.,  February  4,  1810.  It  was  the  out- 
growtii  of  the  great  revival  of  1800 — one  of 
the  most  powerful  revivals  that  this  country 
has  ever  witnessed.  The  founders  of  the 
church  were  Finis  Swing,  Samuel  King,  and 
Samuel  McAdow.  They  were  ministers  in 
what  is  now  commonly  known  as  the  North- 
em  Presbyterian  Church,  but  they  rejected 
the  doctrine  of  election  and  reprobation,  as 
taught  in  the  Westminister  Confession  of 
Faith.  These  three  ministers,  on  the  date 
above  referred  to,  met  in  a  log  cabin  and 
organized  an  independent  presbytery,  calling 
it  the  Cumberland  Presbytery;  and  this  was 
tho  beginning  of  the  Cumberland  Presbyter- 
ian Church.  In  three  years  the  church  had 
become  sufficiently  large  to  form  three  pres- 
byteries, and  these  presbyteries,  in  1813, 
met  and  constituted  a  oynod.  This  Qfnod, 
in  a  paper  called  the  "Brief  Statement,"  set 
forth  the  points  wherein  the  Cumberland 
Presbyterian  dissented  from  the  Westminster 
Confession.  They  were  as  follows:  **(1) 
That  there  are  no  eternal  reprobates.  <2) 
That  Christ  died,  not  for  a  part  only,  but 
for  all  mankind.  (8)  That  all  infants  dying 
in  Infancy  are  saved  through  Christ  and  the 
sanctification  of  the  Spirit  (4)  That  the 
spirit  of  God  operates  on  the  world,  or  as 
coeztensively  as  Christ  has  made  atonement, 
in  such  a  manner  as  to  leave  all  men  inex- 
cusable." In  1814  the  synod  revised  the 
Westminster  Confession  of  Faith  in  the  par- 
ticulars above  referred  to.  Subsequently  the 
General  Assembly  of  the  Cumberland  Pres- 
byterian Church  was  formed,  and  in  1829 
this  judicature  made  such  changes  in  the 
form  of  government  as  were  demanded  by  the 
formation  of  this  court.  Such,  in  brief,  was 
the  early  history  of  this  church. 

It  is  to  be  noted  that  la  its  form  of  gov- 
ernment it  is  patterned  largely,  if  not  al- 
together, after  the  form  of  government  of 
the  parent  church.  It  asserted,  in  forcible 
and  strong  terms,  the  differences  which  exist- 
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ed  between  It  and  the  parent  chnrch;  bnt 
there  seems  to  have  been  no  substantial  or 
material  difference,  In  the  form  of  govern- 
ment which  they  adopted,  from  that  which 
the  chnrch  from  which  they  sprang  was  then 
using.  The  Cumberland  Presbyterian  Church 
grew  in  numbers  and  in  Influence,  and  es- 
pecially in  the  state  in  which  it  was  organiz- 
ed and  adjacent  states;  but  its  territory  was 
not  limited  to  these.  In  1906  it  contained  17 
synods,  114  presbyteries,  and  a  total  member- 
ship of  nearly  200,000.  As  Is  true  In  nearly 
every  case  where  there  is  a  division  on 
ecclesiastical  teachings  and  a  separation  re- 
sulting therefrom,  there  were  in  this  In- 
stance persons  In  both  churches  who  seemed 
to  be  desirous  of  reconciling  the  differences 
and  bringing  together  the  two  organizations 
upon  such  terms  as  would  be  consistent  with 
the  consciences  of  each  side.  How  far  bade 
this  desire  for  reunion  may  be  traced  is  Im- 
material In  1903  It  took  definite  shape,  and 
committees  were  appointed  by  the  General 
Assemblies  of  the  two  churches  to  take  into 
consideration  the  question  of  the  reunion  of 
the  two  bodies.  This  movement  for  reunion 
does  not  seem  to  have  been  limited  merely 
to  a  reunion  of  the  two  branches  of  the  Pres- 
byterian Church  Involved  in  the  present  con- 
troversy, but  was  broader  In  its  scope,  and 
Intended  to  accomplish,  if  practicable,  the 
reunion  and  consolidation  of  the  various  ec- 
clesiastical organizations  In  the  United  States 
that  adhere  to  and  teach  the  doctrines  of 
what  Is  commonly  known  as  the  "Presbyter- 
ian Church."  The  record  discloses,  in  detail, 
the  various  steps  that  were  taken  by  the 
General  Assemblies  of  the  two  churches  in 
reference  to  the  union.  This  finally  culmin- 
ated in  the  report  of  the  committee  on  union 
and  reunion  being  adopted  by  the  General 
Assembly  at  Decatur,  111.,  In  May,  1906. 
This  report  set  forth  the  terms  upon  which 
the  union  was  to  be  established.  The  re- 
sult of  the  vote  of  the  General  Assembly  of 
the  Cumberland  Presbyterian  Church  was  as 
follows: 

Ministers  voting  Id   the  affirmative 85 

RuliQg  elders  voting  in  the  affirmative....  78 

Total  affirmative  vote 165 

Ministers  voting  in  the  negative 50 

Ruling  elders  voting  In  the  negative 41 

Total  negative  vote 91 

Affirmative  majority 74 

The  moderator  then  declared  that  the  res- 
olution adopting  the  report  of  the  committee 
on  fraternity  and  union  had  been  carried, 
and  that  thereby  the  report  of  the  committee 
on  fraternity  and  union  had  been  accepted, 
and  In  accordance  with  this  report  the  Gen- 
eral Assembly  adjourned  sine  die,  to  meet 
thereafter  only  as  a  component  part  of  the 
General  Assembly  of  the  Northern  Presby- 
terian Church.    It  also  appeared  that  prior 


to  the  action  of  the  General  Assembly  the 
question  of  reunion  had  been  submitted  to 
the  different  presbyteries,  and  111  presbyter- 
ies had  expressed  themselves ;  60  of  them  vot- 
ing approval,  and  51  disapproval.  It  tbus  ap- 
pears that  a  majority  of  the  presbyteries  and 
a  majority  of  the  commissioners  In  the  Gen- 
eral Assembly  had  declared  In  favor  of  the 
union.  It  is  contended,  however,  by  the  dis- 
senting members  of  the  Cumberland  Presby- 
terian Church  that  an  analysis  of  the  vote 
in  the  presbyteries  will  show  that  a  ma- 
jority of  the  individuals  composing  these 
presbyteries  did  not  favor  the  reunion;  that 
Is,  that  while  a  majority  of  the  presbyteries, 
as  such,  favored  the  union,  the  majority  of 
the  members  composing  the  different  presby- 
teries did  not  approve  of  the  union.  Before 
the  adjournment  of  the  General  Assembly  at 
Decatur  those  commissioners  who  were  op- 
posed to  the  union  entered  their  protest 
against  the  adoption  of  the  report  of  the 
committee;  and  after  the  General  Assembly 
had  adjourned  without  a  date,  to  meet  in 
subsequent  years  as  a  component  part  of  the 
Northern  Presbyterian  Church,  the  dissent- 
ing members  assembled  themselves  together 
and  declared  themselves  to  be  the  General 
Assembly  of  the  Cumberland  Presbyterian 
Church,  and  proceeded  to  exercise,  as  far  as 
they  could,  the  powers  of  such  body.  The 
case  which  we  now  have  in  hand  is  one  of 
the  numerous  controversies  which  sprang 
up  In  the  territory  covered  by  the  Cumber- 
land Presbyterian  Church,  bringing  in  ques- 
tion the  regularity  of  the  alleged  union  be- 
tween that  church  and  the  Northern  Pres- 
byterian Church. 

Klme  an4  others  brous^t  an  equitable  pe- 
tition In  behalf  of  the  members  of  the  First 
Cumberland  Presbyterian  Church  of  Atlan- 
ta, Ga.,  against  Mack  and  others,  who  were 
alleged  to  have  been  members  of  that  church, 
but  who  now  claim  and  profess  to  be  of- 
ficers and  members  of  the  Presbyterian  Church 
of  the  United  States  of  America  (herein- 
after referred  to,  for  convenience,  as  the 
"Northern  Presbyterian  Church**),  and  the 
Penn  Mutual  Life  Insurance  Company,  al- 
leging that  the  First  Cumberland  Presby- 
terian Church  of  Atlanta  was  an  exist- 
ing voluntary  association  of  persons  for  the 
purpose  of  divine  worship,  etc.,  in  harmony 
with  the  constitution,  creed,  etc.,  of  the  Cum- 
berland Presbyterian  Church,  which  had  had 
Its  complete  machinery  for  the  administration 
of  Its  affairs  and  property  since  its  organiza- 
tion In  1810,  and  that  the  constitution  and 
laws  of  said  church  did  not  authorize  any 
person  or  body  of  persons  to  destroy  Its  ex- 
istence as  a  separate  and  distinct  church,  or 
to  carry  It  over,  as  a  body,  with  its  prop- 
erty, Into  another  organization ;  •  that  the 
Northom  Presbyterian  Church  Is  a  separate 
and  distinct  church,  having  Its  peculiar  con- 
stitution, creed,  etc,  as  well  as  complete 
machinery  for  the  administration  of  Its  af- 
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fairs;  that  one  important  difference  between 
the  two  churches  is  that  the  white  and  black 
races  are  not  brought  together  in  the  pres- 
byteries, synods*  and  assemblies  of  the  Cum- 
l>erlaiid  Presbyterian  Ghnrch,  wliile  in  tlie 
Northern  Presbyterian  Church  this  is  pos* 
sible,  and  is  optional  with  the  negro  Presby- 
terian churches;  that  the  First  Cumberland 
Presbyterian  Church  of  Atlanta  owns  cer- 
tain described  real  pn^)erty ;  that  Elme  and 
others  are  trustees  of  the  Atlanta  church,  and 
custodians  of  the  title  of  the  property  own- 
ed by  it,  and  as  such  they  hare  made  a  loan 
deed  to  property  owned  by  it  to  secure  an  In- 
debtedness of  $5,000,  evidenced  by  notes  pay- 
able to  the  Penn  Mutual  Life  Insurance  Com- 
pany, and  94,000  of  said  indebtedness  is  still 
unpaid ;  that  it  has  other  outstanding  obliga- 
tions to  the  extent  of  $2,200  or  more;  that 
MadE  has  been  pastor  of  the  churdi,  and 
still  occupies  the  pulpit  and  exercises  the 
functions  of  pastor  thereof,  but  not  as  a  Cum- 
berland Presbyterian  minister,  but  as  a  minis- 
ter of  the  Northern  Presbyterian  Church,  of 
which  he  claims  to  be  a  member;  that  certain 
named  parties  are  elders,  and  the  only 
elders,  of  the  Atlanta  church,  and  that  other 
named  parties  who  were  elders  are  still 
using  the  property  and  asstmilng  to  act  in  an 
official  capacity,  but  not  as  elders  of  the 
Cumberland  Presbyterian  Church,  but  as 
elders  of  the  Northern  Presbyterian  Church ; 
that  the  defendants,  and  the  class  whom  they 
represent,  were  formerly  members  of  the 
Cumberland  Presbyterian  Church,  and  have 
been  for  a  long  time  advocating  the  destruc- 
tion of  that  church  and  its  union  with  the 
Northern  Presbyterian  Church,  by  virtue  of 
which  the  Cumberland  Presbsrt^rlan  Church, 
with  all  its  membership  and  property,  would 
pass  out  of  existence;  that  since  May  24, 
1906,  they  have  been  declaring  that  they  are 
no  longer  members  of  the  Cumberland  Pres- 
byterian Church  but  members  of  the  North- 
em  Presbyterian  Church,  and  that  the  Cum- 
berland Presbyterian  Church  has  passed  out 
of  existence  and  its  property  has  passed  in- 
to the  Northern  Presbyterian  Church;  that 
the  said  defendants  are  interfering  with  the 
plaintiffs  and  other  loyal  members  of  the 
Atlanta  church  in  their  efforts  to  worship 
In  the  building  and  the  performance  of  oth- 
er duties,  and  are  preventing  plaintiffs  from 
00  worshiping,  and  are  usurping  the  rights  of 
the  members  of  the  First  Cumberland  Presby- 
terian Church  by  holding  all  religious  and 
business  meetings  of  the  said  congregation 
as  meetings  of  the  Northern  Presbyterian 
Church;  that  the  defendants  are  attempt- 
ing and  threatening  to  proceed  to  have  the 
pcoperty  of  the  said  First  Cumberland  Pres- 
byterian Church  transferred  and  assign- 
ed to  the  Northern  Presbyterian  Church; 
that  the  membership  of  the  Atlanta  church 
has  heretofore  numbered  about  100,  but  since 
May  24,  1006,  40  thereof,  including  the  de- 
f endantSy  profess  to  have  become  members  of 


the  Northern  Presbyterian  Church,  and  about 
40,  including  petitioners,  still  remain  loyal 
members  of  the  First  Cumberland  Church  of 
Atlanta,  and  will  not  consent  to  any  union 
with  the  Northern  Presbyterian  Church,  l>e- 
cause  they  cannot  conscientiously  do  so,  nor 
to  the  transfer  of  any  property,  and  that 
the  remainder  of  the  membership  have  either 
withdrawn  or  remain  indifferent  to  the  re- 
sults flowing  from  the  alleged  union;  that 
the  conduct  of  the  defendants  has  greatly 
damaged  the  usefulness  of  the  church  and 
impaired  its  financial  resources;  that  the 
rights  of  the  creditors  are  also  seriously  af« 
fected;  that  the  property  of  the  Atlanta 
church  was  donated  and  acquired  by  it  for 
specific  purposes  and  trusts,  to  be  carried  out 
under  the  constitution  of  the  Cumberland 
Presbyterian  Church,  and  the  transfer  of 
the  same  to  the  Northern  Presbyterian 
Church  would  be  a  diversion  of  church  funds ; 
that  subscriptions  were  made  and  collected 
upon  the  faith  that  the  church  was  to  con- 
tinue as  the  Cumberland  Presbyterian  Church. 
The  prayers  of  the  petition  were  that  the 
defendants  be  enjoined  from  transferring 
the  property  of  the  Atlanta  church,  or  any 
part  thereof,  to  the  Northern  Presbyterian 
Church,  and  from  interfering  with  the  use 
and  control  of  the  property  by  the  members 
of  the  Atlanta  church,  or  in  any  manner 
changing  the  present  status  of  the  property 
and  title^  and  from  using,  in  the  name  of 
the. Northern  Presbyterian  Church,  the  prop- 
erty of  the  Atlanta  church,  except  by  per- 
mission of  that  church.  Upon  this  petition 
being  presented  to  the  Judge,  he  granted  a 
restraining  order  and  set  the  case  down  fbr 
a  hearing. 

The  defendants  filed  an  answer,  to  which 
they  attached  numerous  exhibits,  from  which 
appear  the  history  of  the  organization  of  the 
Cumberland  Presbyterian  Church  and  the 
differences  between  the  teachings  and  doc- 
trines of  that  church  and  the  Northern  Pres- 
byterian Church,  and  also  the  various  ef- 
forts which  had  been  made  from  time  to 
time  to  reconcile  the  differences  between 
these  two  branches  of  the  Presbyterian 
Church,  and  in  which  are  set  forth  in  detail 
the  different  steps  that  had  been  taken  by  the 
two  branches  of  the  church  looking  to  a  recon- 
ciliation of  the  differences  between  the  two 
and  a  union  of  the  same,  and  also  the  various 
preliminary  actions  by  the  different  bodies 
of  the  two  churches  which  finally  culminated. 
In  1906,  in  the  union  of  the  two  branches 
of  the  church.  At  the  hearing  the  evidence 
was  voluminous,  all  bearing  upon  the  issues 
which  were  set  forth  in  the  pleadings.  The 
Judge  granted  an  injunction  as  prayed  for, 
his  order  stating:  "The  union  between  the 
Presbyterian  Church  of  the  United  States 
of  America  and  the  Cuml>erland  Church  was 
null  and  void.  The  action  of  the  General 
Assembly  of  the  Cumberland  Presbyterian 
Church   seeking   to   effect  such   union  was 
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without  constitutional  authority  and  in  con- 
flict with  the  express  provisions  of  their 
constitution."  To  the  Judgment  granting  the 
injunction  the  defendants  excepted. 

The  following  parts  of  the  constitution  of 
the  Cumberland  Presbyterian  Church  were 
in  evidence: 

Church  Courts. 

**(24)  It  Is  necessary  that  the  government 
of  the  church  be  exercised  under  some  certain 
and  definite  form,  and  by  various  courts,  in 
regular  gradation.  These  courts  are  denom* 
Inated  Church  Sessions,  Presbyteries,  Synods, 
and  the  General  Assembly. 

**(25)  The  Church  Session  exercises  juris- 
diction over  a  single  church;  the  Presbytery 
over  what  is  common  to  the  ministers.  Church 
Sessions,  and  Churches  within  a  prescribed 
district;  the  Synod  over  what  belongs  In 
common  to  three  or  more  Presbyteries,  and 
their  pilnisters,  Church  Sessions,  and  Church- 
es; and  the  General  Assembly  over  such  mat- 
ters as  concern  the  whole  church;  and  the 
jurisdiction  of  these  courts  is  limited  by  the 
express  provisions  of  the  constitution.  Bvery 
court  has  the  right  to  resolve  questions  of 
doctrine  and  discipline  seriously  and  reason- 
ably proposed,  and  In  general  to  maintain 
truth  and  righteousness,  condemning  erron- 
eous opinions  and  practices  which  toid  to 
the  injury  of  the  peace,  purity,  or  progress 
of  the  church;  and,  although  each  court  ex- 
ercises exclusive  original  jurisdiction  over 
all  matters  specially  belonging  to  it,  the  lower 
courts  are  subject  to  the  review  and  control 
of  the  higher  courts,  in  regular  gradation." 

*'(27)  The  Church  Session  is  charged  with 
maintaining  the  ^iritual  government  of  the 
church,  for  which  purpose  It  Is  Its  duty  to 
Inquire  into  the  doctrines  and  conduct  of  the 
church  members  under  Its  care;  to  receive 
members  Into  the  church;  to  admonish,  sus- 
pend, or  excommunicate  those  found  delin- 
quent, subject  to  appeal;  to  urge  upon  par- 
ents the  importance  of  presenting  their  chil- 
dren for  baptism;  to  grant  letters  of  dis- 
mission, which,  when  given  to  parents,  should 
always  Include  the^  names  of  their  baptized 
children;  to  ordain  and  Install  ruling  elders 
and  deacons  when  elected,  and  to  require 
those  officers  to  devote  themselves  to  their 
work;  to  examine  the  records  of  the  proceed- 
ings of  the  deacons;  to  establish  and  con- 
trol Sabbath  schools  and  Bible  classes,  with 
especial  reference  to  the  children  of  the 
church;  to  order  collection  for  pious  uses  and 
church  piuposes;  to  take  the  oversight  of  the 
singing  in  the  public  worship  of  God;  to 
assemble  the  people  for  worship  when  there 
is  no  minister;  to  concert  the  best  measures 
for  promoting  the  spiritual  interests  of  the 
church;  to  observe  and  carry  out  the  injunc- 
tions of  the  higher  courts;  and  to  appoint 
representatives  to  the  higher  courts,  and  re- 
quire on  their  return  a  report  of  their  dili- 
gence." 

"(31)  The  Presbytery  has  the  power  to  ex- 


amine and  decide  appeals,  complaints,  and 
references  brought  before  ft  in  an  orderly 
manner;  to  receive,  examine,  dismiss,  and 
license  candidates  for  the  holy  ministry;  to 
receive,  dismiss,  ordain.  Install,  remove,  and 
Judge  ministers;  to  review  the  records  of  the 
Church  Sessions,  redress  whatever  they  may 
have  done  contrary  to  order,  and  take  effect- 
ual care  that  they  observe  the  government 
of  the  church;  to  establish  the  pastoral  re- 
lation, and  to  dissolve  it,  at  the  request  of 
one  or  both  of  the  parties,  or  where  the  in- 
terests of  religton  imperatively  demand  It; 
to  set  apart  evangelists  to  their  proper  work; 
to  require  ministers  to  devote  themselves 
diligently  to  their  sacred  calling,  and  to  cen- 
sure and  otherwise  discipline  the  delinquent; 
to  see  that  the  Injunctions  of  the  higher 
courts  are  obeyed;  to  condemn  erroneous  opin- 
ions which  injure  the  purity  or  peace  of  the 
church;  to  resolve  questions  of  doctrine  and 
discipline  seriously  and  reasonably  proposed; 
to  visit  particular  churches,  to  inquire  Into 
their  conditions,  and  redress  the  evils  that 
may  have  arisen  in  them ;  to  unite  or  divide 
churches  with  the  consent  of  a  majority  of 
the  members  thereof,  and,  for  cause,  to  dis- 
solve the  relations  between  it  and  a  particu- 
lar church,  which  shall  thereafter  cease  to  be 
a  constituent  of  the  Cumberland  Presbyterian 
Church,  and  forfeit  all  rights  as  such;  to 
form  and  receive  new  churches;  to  take  spe- 
cial oversight  of  vacant  churches;  to  con- 
cert measures  for  the  enlargement  of  the 
church  within  its  bounds;  In  general,  to  order 
whatever  pertains  to  the  spiritual  welfare 
of  the  churches  under  its  care;  to  appoint 
representatives  to  the  higher  courts;  and, 
finally,  to  propose  to  the  Synod,  or  to  the 
Geneifbl  Assembly,  such  measures  as  may  be 
of  common  advantage  to  the  church  at  large." 

•*(87)  The  Synod  has  power  to  receive  and 
decide  all  appeals,  complaints,  and  references 
regularly  brought  up  from  the  Presbyteries; 
to  review  the  records  of  the  Presbyteries,  and 
to  redress  whatever  they  may  have  done  con- 
trary to  order;  to  take  effectual  care  that 
Presbyteries  observe  the  government  of  the 
church,  and  that  they  obey  the  Injunctions  of 
the  higher  courts;  to  create,  divide,  or  dis- 
solve Presbyteries,  when  deemed  expedient; 
to  appoint  ministers  to  such  work,  proper  to 
their  office,  as  may  fall  under  its  own  par- 
ticular Jurisdiction  in  general ;  to  take  such 
order  with  respect  to  the  Presbyteries, 
Church  Sessions,  and  Churches  under  its  care 
as  may  be  in  conformity  with  the  principles 
of  the  government  of  the  church  and  of  the 
word  of  God,  and  as  may  tend  to  promote  the 
edification  of  the  church;  to  concert  meas- 
ures for  promoting  the  prosperity  and  en- 
largement of  the  church  within  its  bounds; 
and,  finally,  to  propose  to  the  General  As- 
sembly such  measures  as  may  be  of  common 
advantage  to  the  whole  church." 

"(40)  The  General  Assembly  is  the  highest 
court  of  this  church,  and  represents  in  one 
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body  all  the  particular  churches  thereof.  It 
bears  the  title  of  the  'General  Assembly  of 
the  Omnberland  Presbyterian  Church/  and 
coDstitutes  the  bond  of  union,  peace,  corres- 
pondence, and  mutual  confidence  among  all 
Its  churches  and  courts." 

"(43)  The  General  Assembly  shall  have 
power  to  receiye  and  decide  all  appeals,  ref- 
erences, and  C9mplaints  regularly  brought  ber 
fore  It  from  the  inferior  courts;  to  bear 
testimony  against  error  in  doctrine  and  im- 
morality in  practice,  injuriously  affecting  the 
church;  to  decide  in  all  controversies  re- 
specting doctrine  and  discipline;  to  give  its 
advice  and  instruction,  in  conformity  with 
the  gover^^lent  of  the  church,  in  all  cases 
submitted  to  It ;  to  review  the  records  of  the 
synods ;  to  take  care  that  the  inferior  courts 
observe  the  government  of  the  church ;  to  re- 
dress whatever  they  may  have  done  contrary 
to  order ;  to  concert  measures  for  promoting 
the  prosperity  and  enlargement  of  the 
church;  to  create,  divide,  or  dissolve  Sy- 
nods ;  to  institute  and  superintend  the  agen- 
cies necessary  in  the  general  work  of  the 
church;  to  appoint  ministers  to  such  labors 
as  fall  under  its  Jurisdiction;  to  suppress 
schismatical  and  other  disputations  accord- 
ing to  the  rules  provided  therefor;  to  re- 
ceive under  its  Jurisdiction  other  ecclesiasti- 
cal bodies  whose  organization  is  conformed 
to  the  doctrine  and  order  of  this  church ;  to 
authorize  Synods  and  Presbyteries  to  exer- 
cise similar  power  in  receiving  bodies  suited 
to  become  constituents  of  those  coiu-ts  and  ly- 
ing within  their  geographical  bounds  respec- 
tively; to  superintend  the  affairs  of  the 
whole  church;  to  correspond  with  other 
churches;  and,  in  general,  to  recommend 
measures  for  the  promotion  of  charity,  truth, 
and  holiness  throughout  all  the  churches  un- 
der its  care." 

**ifSO)  Upon  the  recommendation  of  the  Ger 
eral  Assembly,  at  a  stated  meeting,  by  a  two- 
thirds  vote  of  the  members  thereof  voting 
thereon,  the  confessions  of  faith,  catechism, 
constitution,  and  rules  of  discipline  may  be 
amended  or  changed  when  a  majority  of  the 
Presbyteries,  upon  the  same  being  transmit- 
ted for  their  action,  shall  approve  thereof. 
The  other  parts  of  the  government — that  Is 
to  say,  the  general  regulations,  the  directory 
for  worship,  and  the  rules  of  order— may  be 
amended  or  changed  at  any  meeting  of  the 
General  Assembly  by  a  vote  of  two-thirds  of 
the  entire  number  of  commissioners  enrolled 
at  that  meeting,  provided  such  amendment  or 
change  shall  qot  conflict,  in  letter  or  spirit, 
with  the  Confession  of  Faith,  Catechism,  or 
constitution." 

The  defendants  in  error  contend  that  the 
teachings  of  the  Cumberland  Presbyterian 
Church  are  radically  different,  which  they 
claim  appears  when  the  teachings  and  doc- 
trines of  the  two  churches  are  placed  side  by 
side,  as  they  are  In  the  parallel  columns 
which  follow: 


Presbyterian    Church    hi 

the  United  Statei  of 

America. 

Confessions  of  Faltli. 

Chapter  IIL 

Of  God's  Eternal  Decree. 

III.  By  the  decree  of 
God,  for  the  manifesta- 
tion of  his  glory,  some 
men  and  angels  are  pre- 
destined unto  everlast- 
ing life,  and  others  fore- 
ordained to  everlasting 
death. 

IV.  These  angels  and 
men,  thus  predestined 
and  foreordained,  are 
particularly  and  un- 
changeably designed;  and 
their  number  is  so  cer- 
tain and  definite  that  it 
cannot  be  either  increas- 
ed or  diminished. 

V.  Those  of  mankind 
that  are  predestined  un- 
to life,  God,  before  the 
foundation  of  the  world 
was  laid,  according  to 
his  eternal  and  immuta- 
ble purpose  and  the  se- 
cret counsel  and  good 
pleasure  of  his  will,  hath 
chosen  in  Christ  unto 
everlasting  glory  out  of 
his  mere  free  grace  and 
love,  without  any  fore- 
sight of  faith  or  good 
works,  or  perseverance 
in  either  of  them,  or  any 
other  thing  in  the  crea- 
ture, as  conditions  or 
causes  moving  Him 
thereunto;  and  all  to  the 
praise  of  his  glorious 
grace. 

VI.  As  God  hath  ap- 
pointed the  elect  unto 
glory,  so  hath  He,  by  the 
eternal  and  most  free 
purpose  of  His  will,  fore- 
ordained all  the  means 
thereunto.  Wherefore 
they  who  are  elected,  be- 
ing fallen  in  Adam,  are 
redeemed  by  Christ,  are 
effectually  called  unto 
faith  in  Christ  by  his 
spirit  woiking  in  due 
season,  ai*e  justified, 
adopted,  sanctified  and 
kept  by  His  power 
through  faith  unto  sal- 
vation. Neither  are  any 
other  redeemed  by  Christ, 
effectually  called,  adopt- 
ed, justified,  sanctified 
and  saved,  but  the  elect 
only. 

VII.*  The  rest  of  man- 
kind, God  was  pleased, 
according  to  the  un- 
searchable counsel  of  His 
own  will,  whereby  He 
extendeth  or  withholdeth 
mercy  as  He  pleaseth, 
for  the  glory  of  His 
sovereign  power  over  His 
creatures  to  pass  by,  and 
to  ordain  them  to  dis- 
honor and  wrath  for 
their  sin,  to  the  prahM 
of  His  glorious  justice. 

The    Larger    Catechism. 

Q.  12.  What  are  the  de- 
crees of  God? 

A.  God's  decrees  ar# 
the  wise,  free  and  holy 
acts  of  the  counsel  oi 
His  will,  whereby  from 
all  eternity  He  hath,  for 
His  own  glory,  un- 
changeably foreordained 
whatsoever  comes  to  pass 
in  time,  especially  con- 
cerning angels  and  men. 

Q.   13.  What  hath   God 


Cumberland  Presbyterlao 
Church. 

Confession   of   Ttlth. 

Decrees  of  Ood. 

<.  God,  for  the  mani- 
festation of  His  glory 
and  goodness,  by  the 
most  wise  and  holy  coun- 
sel of  His  own  will,  free- 
ly  and  unchangeably  or- 
dained or  determined 
what  he  himself  would 
do,  what  he  would  re- 
quire His  intelligent 
creatures  to  do.  and 
what  should  be  the 
awards  respectively  of 
the  obedient  and  the  dis- 
obedient. 

9.  Though  all  divine 
decrees  may  not  be  re- 
vealed to  men,  yet  it  is 
certain  that  God  has  de- 
creed nothing  contrary 
to  His  revealed  wiU  or 
written  Word. 


Will. 

S4.  God,  in  creating 
man  in  his  own  .likeness, 
endued  him  with  intelli- 
gence, sensibility  and 
will,  which  form  the 
basis  of  moral  character, 
and  render  man  capable 
of  moral  government. 

35.  The  freedom  of  the 
will  is  a  fact  of  human 
consciousness,  and  is  the 
sole  ground  of  human 
accountability.  Man,  in 
his  estate  of  innocence, 
was  both  free  and  able 
to  keep  the  Divine  law, 
also  to  violate  it  With- 
out any  constraint,  from 
either  physical  or  mora) 
cauBei»  he  did  Tlolate  tt 
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•■peclaJly  decreed  con- 
oemlng  angels  and  men? 
A.  God,  by  an  eternal 
and  immutable  decree, 
out  of  His  mere  lore  for 
tbe  prayers  of  His  glor- 
ious grac^  to  be  manl- 
feated  In  due  time,  hatb 
elected  some  angels  to 
glory;  and  in  Christ  hath 
chosen  some  men  to  eter- 
nal life,  and  the  means 
thereof;  and  also  accord- 
ing to  His  soTereign  pow- 
er, and  the  unsearchable 
counsel  of  his  own  will 
(whereby  He  eztendeth 
or  withholdeth  favor  aa 
He  pleaseth),  hath  pass- 
ed by  and  foreordained 
tbe  rest  to  dishonor  and 
wrath,  to  be  for  their  sin 
Inflicted,  to  tbe  praise  of 
the  glory  of  His  Justice. 

The    Shorter    Catechism. 

Q.  7.  What  are  the  de- 
crees of  OodT 

A.  The  decrees  of  Ood 
are  His  eternal  purpose 
according  to  the  counsel 
of  His  will,  whereby,  for 
his  own  glory.  He  hath 
foreordained  whatsoever 
comes  to  pass. 

Chapter  X.  % 
Of  SfCectual   Calllns. 

I.  All  those  whom  God 
hath  predestined  unto 
life,  and  those  only.  He 
is  pleased  in  his  appoint- 
ed and  accepted  time  ef- 
fectually to  call  by  His 
word  and  Spirit  out  of 
that  state  of  sin  and 
death,  in  which  they  are 
by  nature,  to  grace  and 
salvation  by  Jesus 
Christ;  enlightening  their 
minds  spiritually  and 
savingly  to  understand 
the  things  of  God;  tak- 
ing away  their  heart  of 
stone,  and  giving  unto 
them  a  heart  of  flesh; 
renewing  their  wills,  and 
by  his  almighty  power 
determining  them  to  that 
which  is  good;  and  ef- 
fectually drawing  them 
to  Jesus  Christ,  yet  so 
as  they  come  most  free- 
ly, being  made  willing 
by  His  grace. 

II.  This  effectual  caU 
is  of  God's  free  and  spe- 
cial grace  alone,  not 
from  anything  at  all 
foreseen  In  man,  who  is 
altogether  passive  there- 
in, until,  being  quick- 
ened and  renewed  by  the 
Holy  Spirit,  he  is  there- 
by enabled  to  answer  this 
call,  and  to  embrace  the 
grace  offered  and  con- 
veyed in  it 

III.  Elect  intanU,  dy- 
ing in  infancy,  are  re- 
generated and  saved  by 
Christ  through  the  spirit, 
who  worketb  when,  and 
where,  and  how  he  plea- 
seth. So  also  are  all 
elect  persons,  who  are 
incapable  of  being  out- 
wardly called  by  the 
ministry  of  tbe  Word. 

IV.  Others,  not  elected, 
although  they  may  be 
called  by  the  ministry  of 
the  Word,  and  may  have 
some  common  operations 
of  the  Spirit,  yet  they 
never  truly  come  to 
Christ,  and  therefore 
cannot  be  saved.    •   •   • 


Oateehism. 

Q.  7.  What  are  the  de- 
crees of  GodT 

The  decrees  of  God  are 
His  wise  and  holy  pur- 
posee  to  do  what  snail  be 
for  His  own  glory.  Sin 
not  being  for  His  glory, 
ttaerefortb  He  has  Boi  de- 
creed It 


Divine  InflueoM. 

n.  God,  the  Father, 
having  set  forth  His 
Son,  Jesus  Christ,  as  a 
propitiation  for  the  sins 
of  the  world,  does  most 
graciously  vouchsafe  a 
manifestation  of  the  Holy 
Spirit  with  the 
intent  to  every  man. 


Regeneratloii. 

n.  Those  who  believe 
in  the  Lord  Jesus  Christ 
are  regenerated  or  bom 
from  above,  renewed  in 
spirit,  and  made  »&w 
QtrnXmrn  la  Chrirt. 


64.  An  Infants  dying  in 
infancy,  and  all  persons 
who  have  never  had  the 
faculty  of  reason,  are  re- 
generated mad  saved. 


The  Larger  Catechism. 

Q.  <7.  What  is  the.  ef« 
feetual  calling? 

A.  BfTectual  calling  is 
the  work  of  God's  al« 
mighty  power  and  grace, 
whereby  (out  of  his  free 
and  especial  love  to  his 
elect,  and  from  nothing 
In  them  moving  him 
thereunto)  He  doth  la 
his  accepted  time  invite 
and  draw  them  to  Jesus 
Christ,  by  His  Word  and 
Spirit,  savingly  enlight- 
ening their  minds,  re- 
newing and  powerfully 
determining  their  wills, 
so  as  they  (although  la 
themselves  dead  in  sin) 
are  hereby  made  willing 
and  able  freely  to  answer 
His  call,  and  to  accept 
and  embrace  the  grace 
offered  and  oonveyed 
therein. 

Q.  68.  Are  the  elect 
only  effectually  called  T 

A.  All  the  elect,  and 
they  only,  are  effectually 
called,  although  others 
may  be  and  often  ar« 
outwardly  called  by  the 
ministry  of  the  Word, 
and  have  some  commoa 
operation  of  the  Spirit, 
who.  for  their  willful 
neglect  and  contempt  of 
the  grace  offered  to 
them,  being  Justly  left 
in  their  unbelief,  do 
never  truly  oome  ts 
Jesus  Christ 

The    Shorter    Catechism. 

Q.  19.  What  is  the  mis- 
ery of  that  estate  where- 
in man  fell? 

A.  All  mankind,  by 
their  fall,  lost  commun- 
ion with  God,  are  under 
His  wrath  and  curse, 
and  so  made  liable  to  all 
tbe  miseries  of  this  life, 
to  death  itself,  and  to 
the  pains  of  hell  forever. 

Q.  20.  Did  (}od  leave 
all  mankind  to  perish  in 
the  estate  of  sin  and 
misery  r 

A.  God,  having  out  of 
his  mere  good  pleasure 
ft-om  all  eternity  elected 
some  to  everlasting  life, 
did  enter  into  a  cove- 
nant of  grace  to  deliver 
them  out  of  the  estate  of 
sin  and  misery,  and  to 
bring  them  into  an  es- 
tate of  salvation  by  a 
Redeemer. 

Q.  21.  Who  is  the  Re- 
deemer of  God's  elect? 

A.  The  only  Redeemer 
of  Qod'a  elect  is  the 
Lord  Jesus  Christ,  who, 
being  the  eternal  Son  of 
(}od,  became  man.  and 
was  80.  and  continueth  to 
be  God  and  man,  in  two 
distinct  natures  and  one 
person  forever. 

Chapter  XL 
Of  Justiflcatioa. 

I.  Those  whom  Ctod  ef- 
fectually calleth  He  also 
JusUfleth.    •    •   • 

IV.  God  did,  from  all 
eternity,  decree  to  Just- 
ify all  the  elect;  and 
Chrtst  did  in  the  fullness 
of  time  die  for  their  sin, 
and  rise  again  for  their 
Justification ;  neverthe- 
less they  are  not  Justified 
untU     the     Holy     Spirtt 


Catechism. 

XL  What  are  the  evils 
of  that  esUte  into  which 
mankind  fell? 

Mankind,  In  conse- 
quence of  the  fall,  have 
no  communion  witn  Ood, 
discern  not  spiritual 
things,  prefer  sin  to 
holiness,  suffer  from  tbe 
fear  of  death  and  re- 
morse of  conscience,  and 
from  the  apprehension  of 
future  punishment. 

22.  Did  God  leave  man- 
kind to  perish  In  this  es- 
Ute? 

No;  God  out  of  his 
mere  good  pleasure  and 
love  did  provide  salva- 
tion for  all  mankind. 

29.  How  did  God  pro- 
vide salvation  for  man- 
kind? 

By  giving  His  Son, 
who  became  man,  and 
so  was  and  continues  to 
be  both  God  and  man  in 
one  person,  to  be  a  pro- 
pitiation for  the  sins  oi 
the  world. 


Justiflcatioa. 

48.  All  those  who  truly 
repent  of  their  sins,  and 
in  faith  commit  them- 
selves to  Christ,  God 
frsely  jusUfles.    •   •   • 


Ga.) 


MAG£  Y.  KIMlfi. 


191 


toth  la  due  time  Actaal- 
ly     apply     Chriit    unto 


ly     ail 

them* 


Gliapter  XIIL 

Of    SaDctlflcatiOB. 

I.  They  who  are  eC* 
fectually  called  and  re- 
generated, haying  a  new 
heart  and  a  new  spirit 
created  in  them,  are  fur- 
ther eanctifled,  really 
and  personally,  through 
the  virtue  of  Christ'a 
death  and  resurrection. 
by  His  Word  and  Spirtl 
dwelling  in  them. 

The  larger  Catechism. 

Q.  75.  What  is  sanotl* 
fication? 

A.  Sanetlflcation  Is  a 
work  of  God's  grace, 
whereby  they  whom  God 
hath  before  the  founda- 
tion of  the  world  choeen 
to  be  holy  are  in  time, 
through  the  powerful 
operation  of  his  spirit, 
applying  the  death  and 
resurrection  of  Christ 
unto  them,  renewed  in 
their  whole  man  after  tha 
image  of  God.    •   •   • 

Chapter  XIV. 

Of  SaTing  Faith. 

I.  The  grace  of  faith, 
whereby  the  elect  are 
enabled  to  believe  to  the 
saving  of  their  souls,  is 
the  work  of  the  spirit 
of  Christ  in  their  hearts, 
and  is  ordinarily  wrought 
hj  the  ministiT  of  the 
Word,  by  which  also, 
and  by  the  administra- 
tion of  the  Sacraments 
and  prayer,  it  is  increas- 
ed and  strengthened. 

Chapter  XVII.      . 

OC  The  Perseverance  Of 
The  SainU. 

I.  They  whom  God 
hath  accepted  in  his  be- 
loved, effectually  called 
and  sanctified  by  the 
Spirit,  can  neither  total- 
ly nor  finally  fall  away 
from  the  state  of  grace, 
but  shall  certainly  per- 
■erere  therein  to  the 
end,  and  be  eternally 
saved. 

II.  This  perseverance 
of  the  saints  depends 
not  upon  their  own  free 
vrtll,  but  upon  the  im- 
miitabliity  of  the  decree 
of  election,  fiowlng  from 
t^e  free  and  unchange- 
ahle  love  of  God  the 
Father,  upon  the  efllca- 
ey  of  the  merit  and  in- 
torceasion  of  Jesus 
Christ,  the  abiding  of 
the  Spirit  of  the  seed  of 
Ood  within  them,  and  tha 
nsUure  of  the  covenant 
of  grace,  from  all  which 
nriseth  also  the  certainty 
and   infalUbility   thereof. 

John  M.  Ganlt  and  B.  V.  Garter,  for  plaln- 
tiffB  in  error.  B.  Marvin  Underwood,  W.  G. 
Caldwell,  and  J.  J.  McOlellan,  for  defend- 
ants in  error. 

COBB,  P.  J.  (after  stating  the  facts).  1. 
Tbe  present  case  presents  one  of  those  contro- 
versies wliich  liave,  unfortanately,  in  the 
past  often  fonnd  their  wa7  into  the  cIyU 
oonrti  of  this  country.    The  courts  of  this 


Saving  Faith. 

«.  Saving  faith,  hi- 
eluding  assent  to  the 
truth  of  God's  Holy 
Word,  is  the  act  of  re- 
ceiving and  resting  upon 
Christ  alone  for  salva- 
tion, and  Lb  accompanied 
by  contrition  for  sin  and 
a  full  purpose  of  heart  to 
turn  from  tt  and  Uve 
unto  God. 


Prsservatlon  and  Be- 
lievers. 

60.  Those  whom  God 
hath  ittstifled  he  wiU  al- 
so glorify.  Consequent- 
ly the  truly  regenerated 
soul  WiU  not  totally  fall 
away  from  a  stau  of 
grace,  but  will  be  pre- 
served to  everlasting 
Ufe. 


9L  The  preservation  of 
believers  depends  on  the 
unchangeable  love  and 
power  of  God,  the  mer- 
its, advocacy,  and  inter- 
cession of  Jesus  Christ, 
the  abiding  of  Holy 
Spirit  and  seed'  of  God 
within  them,  and  the 
nature  of  the  oovenant 
of  grsM.   •  •   • 


state  have  been  remarkably  free  from  cases 
originating  in  schism  in  a  religions  body. 
Numerous  cases  appear  In  the  briefs  of  coun- 
sel, from  different  courts  of  this  country,  as 
well  as  some  in  the  English  and  Scottish 
courts,  involving  controversies  growing  out 
of  differences  of  opinion  between  parties  and 
factions  in  ecclesiastical  organizations.  Gn 
account  of  the  union  between  the  church  and 
the  government  in  England,  the  decisions  of 
the  dvil  courts  of  that  country  cannot  be  im- 
plicitly followed  by  the  courts  of  this  coun- 
try, where  the  civil  authorities  have  no  right 
to  interfere  in  matters  peculiarly  ecclesiasti- 
cal. The  first  amendment  to  the  Gonstitu- 
tlon  of  the  United  States  denies  to  Congress 
the  power  to  make  any  law  respecting  the 
establishment  of  religion  or  prohibiting  the 
free  exercise  thereof.  Civ.  Code  1895,  §  6014L 
That  instrument  contains  no  limitation  on 
the  powers  of  the  states  in  this  particular, 
but  every  state  in  the  Union  has  in  its  Con- 
stitution a  provision  denying  to  the  civil  au- 
thorities the  right  to  control  or  interfere  in 
any  way  in  matters  purely  ecclesiastical. 
The  people  of  no  state  in  the  Union,  as  a  po- 
litical entity,  have  any  creed  or  religion.  The 
people  of  the  United  States,  as  a  political  en- 
tity, have  no  creed  or  religion.  Each  indi- 
vidual within  the  jurisdiction  of  the  United 
States,  whether  he  be  within  the  limits  of  a 
state  or  elsewhere,  has  a  right  to  determine 
for  himself  all  of  those  questions  which  re- 
late to  his  relation  to  the  Creator  of  the  uni- 
verse. No  civil  authority  can  coerce  him  to 
accept  any  religious  doctrine  or  teaching,  or 
restrain  him  from  associating  himself  with 
any  class  or  organization  which  promulgates 
religious  teachings.  Whether  he  shall  adopt 
any  religious  views,  or,  if  so,  what  shall  be 
the  character  of  those  views,  and  the  persons 
with  whom  he  shall  associate  in  carrying  out 
tlie  particular  views,  are  all  questions  ad- 
dressed to  his  individual  conscience,  which  no 
human  authority  has  the  right,  even  in  the 
slightest  way,  to  interfere  with,  so  long  as 
his  practices  in  carrying  out  Ills  peculiar 
views  are  not  inconsistent  with  the  peace  and 
good  order  of  society.  We  have  confined  our 
investigations  in  this  case  almost  entirely  to 
the  decisions  of  the  courts  of  tills  country, 
for  the  reasons  above  referred  to. 

When  an  individual  becomes  a  member  of  a 
religious  organization,  his  uniting  with  it  is 
his  voluntary  act,  and  he  becomes  bound  by 
the  rules  and  usages  of  the  organization.  A 
religious  association  usually  adopts  a  consti- 
tution, by  laws,  and  form  of  government.  A 
member^  when  he  enters  the  organization, 
voluntarily  assumes  the  duty  of  obeying  the 
laws  of*  the  association.  As  to  all  matters 
purely  ecclesiastical  he  is  bound  by  the  de- 
cisions of  the  tribunal  fixed  by  the  organiza- 
tion to  which  he  belongs,  as  an  arbiter  to  de- 
termhie  the  disputed  questions  relating  to 
matters  peculiarly  within  the  province  of  the 
organization.    In  attempting  to  carry  out  the 
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purpose  for  which  religious  associations  are 
formed  it  becomes  necessaiy,  In  almost  every 
instance,  for  the  organization  to  hold  and 
own  property.  The  members  of  the  organiza- 
tion therefore  become  interested  in  the  prop- 
erty so  owned.  Differences  may  arise  which 
bring  about  disputes  as  to  what  Interest  a 
members  or  class  of  members  of  an  organiza- 
tion may  have  in  this  property.  Bights  of 
property  are  as  peculiarly  within  the  juris- 
diction of  the  civil  courts  of  the  land  as  piure- 
ly  religious  rights  are  within  the  Jurisdiction 
of  the  ecclesiastical  tribunals  of  a  religious 
organization.  How  far  the  civil  courts  will 
interfere  in  the  affairs  of  a  religious  body, 
where  property  rights  are  involved,  is  a  ques- 
tion which  has  been  addressed  to  many  courts 
of  this  country.  Often  the  controversy  as  to 
the  right  of  property  grows  out  of  a  contro- 
versy as  to  creed,  doctrine,  or  teaching. 
While  all  of  the  rulings  of  the  American 
courts  cannot  be  said  to  be  entirely  uniform, 
the  great  weight  of  authority  is  to  the  effect 
that  if  a  religious  organization  has,  under  its 
form  of  government,  a  tribunal  constituted 
with  jurisdiction  to  decide  differences  be- 
tween its  members  as*  to  creed,  teaching,  or 
doctrine,  the  civil  courts  will  not  undertake 
to  review  or  revise  the  judgment  of  the 
church  tribunal  in  reference  to  such  matters. 
The  cases  which  support  this  ruling  seem  to 
be  founded  upon  soimd  reasoning,  when  we 
take  into  consideration  the  constitutional  pro- 
visions which  deny  to  Ck)ngress  and  the  law- 
making powers  of  the  different  states  the 
right  to  interfere  in  matters  purely  ecclesias- 
tical. In  some  cases  it  has  been  said  that 
the  decisions  of  the  church  tribunals  are  per- 
suasive, and  not  to  be  departed  from  by  the 
civil  courts,  except  where  the  decisions  are 
clears  wrong.  But  the  sounder  rule  is  that 
laid  down  in  those  cases  In  which  it  is  held 
that,  if  the  matter  relates  to  creed,  doctrine, 
or  teaching,  the  judgment  of  the  constituted 
church  tribunal  is  absolutely  conclusive  upon 
the  civil  courts,  whether,  in  the  opinion  of 
the  judge  of  such  courts,  the  decision  appears 
to  be  right  or  wrong.  Where  a  right  of  prop- 
erty turns  upon  such  a  decision  the  civil 
courts  will  allow  the  property  to  go  in  that 
direction  in  which  the  decision  of  the  church 
tribunal  carries  it.  One  of  the  leading  cases 
on  the  subject  in  this  country  is  Watson  v. 
Jones,  18  Wall.  (U.  S.)  679,  20  U  Ed.  6«6.  It 
was  there  held  that  in  a  case  where  the  right 
of  property  assertied  in  the  civil  courts  is  de- 
pendent upon  a  question  of  doctrine,  disci- 
pline, ecclesiastical  law,  rule,  custom,  or 
church  government,  and  that  question  has 
been  decided  by  the  highest  tribunal  within 
the  organization  to  which  it  has  been  carried, 
the  civil  courts  will  accept  that  decision  as 
conclusive,  and  be  governed  by  it  in  its  ap- 
plication to  the  case  before  it  In  the  opinion 
Mr.  Justice  Miller  says:  "It  is  not  to  be  sup- 
posed that  the  judges  of  the  civil  courts  can 
be  as  competent  in  the  ecclesiastical  law  and 
religious  faith  of  all   these   bodies  as  the 


ablest  men  are  in  reference  to  their  own.  It 
would  therefore  be  an  appeal  from  the  more 
learned  tribunal  In  law,  which  should  decide 
the  case,  to  the  one  which  is  less  so."  Page 
729  of  18  Wall.  (20  L.  Ed.  600).  See,  also, 
7  Bose's  Notes,  769;  Brundage  v.  Deardort 
92  Fed.  214.  34  C.  O.  A.  304;  Schweiker  v. 
Husser,  146  111.  899,  34  N.  E.  1022;  Lamb  v. 
Gain,  14  L.  B.  A.  518,  129  Ind.  486,  29  N.  E. 
13;  Watson  v.  Avery,  65  Ky.  332;  Trustees  of 
Trinity  M.  E.  Church  of  Norwich  v.  Harris, 
73  Conn.  216,  47  Atl.  116,  50  L.  IL  A.  636; 
White  Lick  Quarterly  Meeting  of  Friends,  by 
Hadley  et  al.,  Trustees,  v.  White  Lick  Quar- 
terly Meeting  of  Friends,  by  Mendenhall  et 
al..  Trustees,  89  Ind.  136. 

2.  The  constituted  tribunal  of  the  religious  , 
organization  has  jurisdiction  to  determine  all 
ecclesiastical  questions  which  are  submitted  to 
It  under  the  law  and  usages  of  the  society. 
It  has  also  the  authority  to  determine  for  it- 
self whether  it  has  jurisdiction  in  a  given 
case.  The  highest  church  court  of  a  religious 
society  is  like  the  highest  civil  court.  It  has 
submitted  to  it  not  only  questions  growing 
out  of  controversies,  but  it  has,  of  necessity, 
imposed  upon  it  the  duty  and  responsibility 
of  determining  what  are  within  the  limits  of 
its  jurisdiction.  In  the  case  of  Watson  v. 
Farris,  45  Mo.  183,  it  was  held  that  the  Gen- 
eral Assembly  of  the  Presbyterian  Church, 
commonly  known  as  "Old  School,"  possessed 
extensive  original  and  appellate  jurisdiction, 
and  whether  a  case  is  regularly  or  irregular- 
ly before  it  is  a  subject  for  it  to  determine 
for  Itself.  In  the  opinion  Judge  Wagner 
says  (page  197) :  "Now,  the  General  Assembly 
is  the  highest  court  or  judicatory  known  to 
the  Presbyterian  Church.  It  possesses  ex- 
tensive original  and  appellate  jurisdiction; 
and  whether  the  case,  in  the  matter  of  the 
Declaration  and  Testimony  signers,  was  reg- 
ularly or  irregularly  before  it,  was  a  subject 
for  it  to  determine  for  Itself,  and  no  civil 
courts  can  revise,  modify,  or  impair  its  ac- 
tion in  a  matter  of  purely  ecclesiastical  con- 
cern." When  a  controversy  involving  the 
rights  of  a  member  is  presented  to  the  civil 
courts,  they  will  examine  into  the  constitu- 
tion and  laws  of  the  religious  society,  to  de- 
termine whether  a  tribunal  has  been  erected 
for  the  decision  of  ecclesiastical  questions, 
and  they  will  also  examine  into  the  laws  of 
the  association,  to  determine  whether  the  de- 
cision by  the  tribunal  was  concerning  a  mat- 
ter which  was  within  Its  jurisdiction.  If  Its 
jurisdiction  depends  upon  the  construction 
of  Its  own  laws,  and  such  laws  have,  either 
expressly  or  impliedly,  conferred  upon  It  the 
right  to  determine  the  limits  of  its  jurisdic- 
tion, the  decision  of  the  church  tribunal  as 
to  its  jurisdiction  will  be  no  less  binding  than 
Its  decision  on  the  merits  of  the  ecclesiastical 
question  determined  by  it  However,  If  it 
develops,  from  an  examination  of  the  con- 
stitution, laws,  and  usages  of  the  church, 
that  the  judgment  Is  beyond  the  jurisdiction 
of  the  church  tribunal,  and  so  manifestly 
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beyond  It  that  tbere  can  be  no  difference  of 
opinion  as  to  this  fact,  the  civil  courts  will 
Interfere  to  protect  the  members  in  their 
rights  of  property,  involved  in  such  a  lawless 
and  revolutionary  action  by  the  ecclesiastical 
organization.  Where  it  is  manifest  that  the 
church  court  has  decided  a  question  which, 
under  no  reasonable  construction  of  the  rules 
of  the  church,  could  be  within  the  jurisdiction 
of  the  tribunal,  the  civil  courts  will  recognize, 
as  the  true  church,  those  members  who  ad- 
here to  the  tenets  and  doctrines  of  the  or- 
ganization, and  who  are  adhering  to  the  rules 
of  the  church  and  living  under  the  form  of 
government  prescribed  by  its  constitution, 
and  cause  the  property  to  follow  the  line  as 
recognized  by  this  class.  So  long  as  church 
tribunals  merely  decide  questions  which  arise 
from  time  to  time  in  regard  to  the  teachings, 
doctrines,  or  government  of  the  church,  con- 
nected with  the  purposes  for  which  it  was 
organized,  the  civil  courts,  even  though  rights 
of  property  are  involved,  will  not  Interfere: 
But  whenever  a  majority  in  those  organiza- 
tions in  which  a  majority  of  the  members  or- 
dinarily control,  or  where  the  highest  courts 
In  those  organizations  which  provide  for  vari- 
ous courts  to  determine  these  questions,  take 
such  steps  as  to  clearly  indicate  an  abandon- 
ment of  the  original  scheme  and  purpose  of 
the  organization,  and  use  it  for  ends  which 
were  not  expressly  contemplated,  and  under 
no  reasonable  construction  of  the  rules  could 
ever  have  been  contemplated,  those  who  are 
faithful  to  the  original  purposes  of  the  oi^ 
ganlzatlon  are  to  be  treated  as  the  true 
church  and  the  owners  of  the  property  com- 
mitted to  it  for  the  promulgation  of  its  teach- 
ings and  doctrines.  In  Mt  Zion  Baptist 
Church  V.  Whitmore,  83  Iowa,  138,  49  N.  W. 
81,  13  li.  R.  A.  198,  it  was  held  that  the  ma- 
jority of  the  members  of  a  Baptist  church, 
although  it  was  Independent  in  government, 
have  no  power  to  divert  the  church  property 
to  the  propagation  of  doctrines  contrary  to 
Baptist  articles  of  faith  and  church  cove- 
nants, and  on  attempting  to  do  so  they  may 
be  enjoined  from  interfering  with  the  proper 
use  and  control  of  the  property  by  the  minor- 
ity. It  was  also  held,  in  that  case,  that  the 
decision  of  a  Baptist  council,  on  the  joint 
call  of  both  factions  of  a  Baptist  church, 
wbi<A  agree  to  accept  it  as  final,  that  the  doc> 
trines  taught  by  the  majority  faction  are  not 
In  harmony  with  the  teachings  of  the  denomi- 
nation, is  conclusive,  and  may  be  adopted  by 
a  court  as  the  basis  of  its  action  In  giving 
the  control  of  the  church  property  to  the 
other  faction.  In  Christian  Church  of  Sand 
Creek  v.  Church  of  Christ  of  Sand  Creek, 
21D  111.  503,  76  N.  E.  703,  the  ruling  was 
that,  where  members  of  a  religious  congrega- 
tion divide  and  a  new  organization  Is  formed 
by  the  vrtthdrawing  faction,  the  title  to  prop- 
erty of  the  congregation  remains  In  the  part 
of  the  congregation  which  adheres  to  the 
tenets  and  doctrines  originally  taught  by  the 
congregation  to  whose  use  the  property  was 
58S.E.-ld 


originally  dedicated.  There  was  also  a  rul- 
ing to  the  effect  that  where  members  of  a 
seceding  faction  of  a  congregation  form  a  new 
organization,  and  teach  and  practice  innova- 
tions not  recognized  or  taught  by  the  original 
congregation,  they  abandon  their  interest  in 
the  property  belonging  to  the  original  congre- 
gation at  the  time  of  the  division.  See,  also. 
Smith  V.  Pedigo,  19  L.  R.  A.  433.  32  L.  R.  A. 
838,  145  Ind.  361,  33  N.  E.  777,  44  N.  B.  363;. 
Ferrarla  v.  Vasconcellos,  31  111.  25;  Hale  v. 
Everett,  53  N,  H.  9, 16  Am.  Rep.  82 ;  Schnorr's 
Appeal,  67  Pa.  138,  5  Am.  Rep.  415;  Appeal 
of  Ramsey,  88  Pa.  60;  Bear  v.  Heasley,  98 
Mich.  279,  57  N.  W.  270,  24  L.  R.  A.  615. 

The  principle  at  the  foundation  of  all 
these  rulings,  as  well  as  a  great  many  others 
along  the  same  line  that  might  be  cited,  ia 
that  property  which  is  devoted  to  the  pnr- 
ppses  of  a  given  religious  organization  must 
be  used  for  the  purpose  to  which  it  is  de- 
voted, and  that  where  the  controlling  author- 
ity of  the  organization  (whether  it  be  a 
majority  of  the  congregation  of  those  church- 
es having  a  congregational  form  of  govern- 
ment or  the  highest  court  of  a  church  in 
those  churches  which  have  different  tribu- 
nals, with  appeals  from  one  to  the  other)  en- 
gages in  a  palpable  attempt  to  divert  the 
property  to  a  purpose  utterly  variant  from 
that  to  which  it  was  originally  devoted,  the 
civil  courts  will  Interfere,  even  at  the  in- 
stance of  a  minority,  in  cases  where  the 
form  of  church  government  is  congregational, 
or  at  the  instance  of  the  dissenters,  without 
regard  to  number,  where  the  form  of  govern- 
ment is  other  than  congregational,  and  pro- 
tect them  in  their  property  rights  against 
those  who,  without  authority,  are  attempting 
to  carry  the  property  along  lines  that  are 
utterly  variant  from  the  purpose  for  which 
the  organization  was  formed.  But  in  all 
cases  of  this  character  it  must  appear  that 
the  governing  authorities  of  the  church  have 
abandoned  the  tenets  and  doctrines  of  the 
original  organization.  Whether  they  have 
so  abandoned  them  is  an  ecclesiastical  ques- 
tion; and  if,  under  the  form  of  government  of 
the  church,  there  is  a  tribunal  of  any  charac- 
ter erected  for  the  decision  of  these  questions, 
the  civil  courts  will  not  undertake  to  revise 
or  review  the  judgment  of  this  tribunal,  pro- 
vided the  question  is  of  such  a  character 
that  it  would  admit  of  dispute,  and  would 
therefore  be  proper  for  decision  by  the  eo 
clesiastlcal  tribunal.  So  long  as  the  case 
rests  upon  debatable  ground,  as  to  whether 
there  has  been  an  abandonment  of  the  pur- 
pose of  the  original  organization,  the  courts 
will  allow  the  judgment  of  the  church  tri- 
bunal to  stand  without  question :  but  where, 
In  a  given  case,  the  facts  are  such  that  there 
can  be  no  question  that  tliere  has  been  a  com- 
plete abandonment,  and  as  a  result  the  prop- 
erty will  be  diverted  to  purposes  never  con- 
templated by  the  original  organization,  the 
civil  courts  will  Interfere  at  the  Instance  of 
those  who  adhere  to  the  teachings  of  the 
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original  EBflodation.  If  property  is  acquired 
by  a  Baptist  church,  which,  at  the  time  of 
its  organization,  is  teaching  the  doctrines  of 
the  Baptist  faith  as  it  is  ordinarily  under- 
stood, and  thereafter  a  majority  of  the  con- 
gregation should  determine  to  dissolve  the 
oi-ganizatlon  and  unite  with  an  ecclesiastical 
body  which  was  teaching  doctrines  utterly 
antagonistic  to  what  are  commonly  under- 
stood as  the  doctrines  of  the  Baptist  Church, 
the  clTll  courts  would  protect  the  minority, 
who  adhere  to  the  doctrines  of  the  original 
organization,  in  their  right  to  hold  the  prop- 
erty, even  though  such  minority  consisted  of 
only  one  person.  But  If  the  question  should 
arise  in  a  Baptist  congregation  as  to  what  is 
the  doctrine  of  the  Baptist  Church,  and  the 
differences  should  be  such  as  it  was  mani- 
fest that  there  could  be,  in  the  light  of 
the  history  of  the  particular  church  and 
other  churches  of  similar  faith,  doubt  as 
to  what  was  the  true  rule  to  be  followed 
by  a  Baptist  church,  and  the  church  tribunal, 
constituted  according  to  the  customs  and 
usages  of  Baptist  Churches,  should  decide 
these  differences,  the  civil  courts  would  not 
attempt  to  interfere  with  the  Judgment  of 
this  tribunal  determining  the  doctrinal  dif- 
ferences between  the  members  of  the  congre- 
gation. 

There  is  a  radical  difference  between  an 
abandonment  of  all  the  teachings  and  doc- 
trines of  a  church  and  a  mere  difference  of 
opinion  among  the  members  of  an  organiza- 
tion as  to  what  are  the  true  doctrines  and 
teachings  of  the  organization.  There  may 
be  cases  where  the  entire  abandonment  will 
be  attempted,  and  such  Intention  would  be 
clear  and  palpable.  But  the  cases  which 
are  most  apt  to  arise  are  those  which  are 
upon  the  border  line,  when  it  is  hard  to  de- 
termine, in  the  particular  case,  whether  the 
action  of  the  constituted  authorities  of  the 
church  is  an  abandonment  of  its  original 
teachings,  or  merely  a  Judicial  determination 
as  to  what  are  the  true  teachings  of  the 
church.  The  fact  that  there  are  cases  lying 
so  near  to  this  border  line  is  the  reason  that 
there  are  apparently  conflicting  decisions  by 
the  courts  In  this  country  as  to  when  it  Ip 
proper  for  the  civil  courts  to  interfere  in 
the  affairs  of  an  ecclesiastical  organization. 
It  is  true,  in  this  class  of  cases,  as  It  is  in 
every  case  arising  under  the  law,  that  the 
civil  courts  have  generally  laid  down  the 
correct  rule  that  they  will  not  interfere  with 
the  affairs  of  an  ecclesiastical  organization, 
where  the  rights  of  property  are  involved, 
unless  there  has  been  a  palpable  attempt  by 
the  governmental  authorities  of  the  church 
to  abandon  altogether  the  teachings  of  the 
orij^inal  organization.  But  there  are  cases 
where  this  rule  has  been,  as  to  the  facts  of 
the  particular  controversy,  wrongly  applied. 
If  the  members  of  a  church  abandon  the 
tenets  of  the  church,  they  lose  their  Interest 
in  the  property  of  the  church.  If  they  adhere 
to  the  doctrines  of  the  church,  but  abandon 


the  organization,  they  also  lose  their  inter- 
est in  the  property  of  the  church.  This  lat- 
ter proposition  is,  in  effect,  the  ruling  in  the 
case  of  Godfrey  v.  Walker,  42  Ga.  562.  In 
that  case  the  property  was  conveyed  to  trus- 
tees, for  the  use  of  the  colored  members  of 
the  Methodist  Episcopal  Church  South,  with- 
in the  Jurisdiction  of  the  General  Confer- 
ence of  that  church,  and  a  large  portion  of 
the  congregation  severed  their  connection 
with  this  church  and  united  with  the  African 
Methodist  Episcopal  Church;  and  it  was 
held  that  they  thereby  lost  all  their  interest 
in  the  property,  and  it  became  subject  to  the 
control  of  the  General  Conference  of  the 
Methodist  Episcopal*  Church  South,  and  did 
not  become  the  property  of  the  African  Meth- 
odist Episcopal  Church. 

The  Code  .declares:  "A  majority  of  those 
who  adhere  to  its  organization  and  doctrines 
represent  the  church.  The  withdrawal  by 
one  part  of  a  congregation  from  the  original 
body,  or  uniting  with  another  church  or  de- 
nomination, is  a  relinquishment  of  all  rights 
in  the  church  abandoned."  Olv.  Code  1885, 
I  2360.  It  will  be  noted  that  this  section  Is  a 
mere  codification  of  the  ruling  made  in 
Bates  V.  Houston,  66  Ga.  198.  That  case  in- 
volved a  controversy  arising  in  a  Baptist 
church  which  had  a  congregational  form  of 
government.  The  rule  laid  down  there  is  the 
one  which  is  laid  down  by  all  the  courts,  and 
which  is  the  one  above  referred  to,  that  the 
abandonment  of  the  teachings  of  the  church 
by  members  of  the  organization  will  cause 
them  to  lose  their  interest  in  the  property  of 
the  original  organization  which  was  set 
apart  for  the  promulgation  of  certain  teach- 
ings. No  question  as  to  the  effect  of  the  rul- 
ing of  ecclesiastical  tribunals  in  reference 
to  mere  difference  as  to  what  were  the  doc- 
trines of  the  church  was  Involved  In  that 
case.  But  another  general  rule,  recognized 
by  all  of  the  courts,  was  also  laid  down  in 
that  case,  which  is  embodied  in  Civ.  Code 
1895,  I  2362,  in  the  following  language: 
"Courts  are  reluctant  to  Interpose  In  ques- 
tions affecting  the  management  of  the  tem- 
poralities of  a  church;  but  when  property 
Is  devoted  to  a  specific  doctrine  or  purpose, 
the  courts  will  prevent  it  from  being  divert- 
ed from  the  trust."  The  case  of  Harris  v. 
Brown,  124  Ga.  310,  52  S.  B.  610,  2  L.  R.  A. 
(N.  S.)  828,  did  not  involve  any  of  the  ques- 
tions now  before  us,  and  the  section  of  the 
Code  last  cited  was  simply  mentioned  to 
emphasize  the  rule  therein  laid  down. 

8.  When  an  ecclesiastical  organization  ac- 
quires property  by  deed,  or  will,  or  other  In- 
strument, and  the  instrument  in  express 
terms  provides  that  the  property  shall  be  de- 
voted to  the  teaching,  support,  and  spread 
of  some  specific  form  of  doctrine  or  belief, 
the  civil  courts  have  authority  to  interfere 
in  the  affairs  of  the  organization  for  the  |>ur> 
pose  of  preventing  a  diversion  of  the  prop- 
erty from  the  uses  to  which  it  was,  by  the 
instrument,  devoted.    This  rule  is  laid  down 
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and  recognized  by  Mr.  Justice  Miller  In  the 
case  of  Watson  y.  Jones,  supra.  See,  also. 
First  Baptist  Chnrch  of  Paris  v.  Fort,  93 
Tex.  215,  54  S.  W.  892,  49  L.  R.  A.  617.  But 
where  property  Is  acquired  by  an  ecclesiasti- 
cal organization,  and  thore  Is  nothing  in  the 
instrument  under  which  the  title  passes  to 
the  organization,  or  to  trustees  in  its  behalf, 
which  Imposes  a  limitation  upon  the  uses 
to  which  the  property  shall  be  devoted,  it  is 
to  be  presumed  that  it  was  the  intention  of 
the  donor  that  the  property  was  to  be  devot- 
ed to  religious  purposes,  and  In  such  manner 
and  in  such  way  as  the  governing  body  of 
the  organization,  whatever  it  may  be,  shall, 
under  its  constitution  and  rules,  determine, 
and  so  long  as  any  existing  religious  organi- 
zation can  be  ascertained  to  be  that  organl- 
.  zatlon,  or  its  regular  legitimate  successor,  it 
is  entitled  to  the  use  of  the  property.  See 
Baptist  Church  v.  Fort,  supra.  In  case  of  a 
schism  In  such  an  organization,  no  inqulty 
will  be  had  into  the  existing  religious  opin- 
ions of  those  who  comprise  the  legal  and  reg- 
ular organization.  The  proper  inquiry  is: 
Which  of  the  two  factions  constitute  the 
church?  And  those  who  adhere  to  the  ac- 
knowledged organization  are  entitled  to  the 
use  of  the  property,  whether  adhering  or  not 
to  the  doctrines  originally  professed.  Wat- 
wan  v.  Jones,  supra;  Baptist  Church  t.  Fort, 
supra. 

4.  The  Instrument  under  which  the  Cum- 
berland Presbyterian  Church  of  Atlanta  ac- 
quired title,  through  its  trustees,  to  the 
property  in  controversy,  does  not  in  express 
terms  provide  that  the  property  shall  be 
used  for  the  promotion  of  any  particular 
teaching  or  doctrine.  The  trustees  hold  the 
title  for  the  benefit  of  the  ecclesiastical  or- 
ganization known  as  the  "Cumberland  Pres- 
byterian Church,"  of  which  the  Atlanta 
cburch  was  a  component  part  Hence  there 
Is  nothing  in  the  present  case  which  author- 
izes the  Interference  of  the  civil  courts  upon 
the  ground  that  there  has  been  a  diversion 
of  a  trust  fund  on  account  of  a  violation  of 
tbe  terms  of  the  Instrument  creating  the 
trost  The  title  to  the  property  was  acquir- 
ed in  the  ordinary  way,  by  gift  or  purchase, 
without  limitation,  except  that  it  was  to  be 
used  for  religious  purposes,  and  the  religious 
pnrposes  are  those  of  the  Cumberland'  Pres- 
byterian Church.  The  only  question'  to  be 
determined,  therefore,  is  whether,  under  the 
form  of  government  of  the  Presbyterian 
Church,  the  property  of  the  Atlanta  church 
can  be  transferred  to  the  Northern  Presby- 
terian Church.  In  determining  this  question 
Inquiry  must  be  had  into  the  constitution 
and  rules  of  the  Cumberland  Presbyterian 
Cliurch.  If,  under  the  form  of  government 
of  the  church,  the  governmental  authorities 
liaTe  a  right  to  make  this  transfer,  the  civil 
courts  will  not  interfere.  If  they  have  not, 
the  right  interference  may  be  had  at  the  in- 
stance of  those  who  can  be  designated  as  the 
la-wfully  constituted  authorities  of  the  Cum- 


berland Presbyterian  Church.  The  control- 
ling question,  therefore,  is  whether,  under 
the  form  of  government  as  set  forth  in  the 
constitution  of  the  Cumberland  Presbyterian 
Church,  the  governmental  authorities  of  that 
body  had  the  right  to  unite  with  the  North- 
em  Presbyterian  Church.  The  constitution 
of  the  church  creates  certain  church  courts. 
It  declares  that  the  government  bf  the 
church  is  to  be  exercised  in  some  certain  and 
definite  form,  and  by  various  courts,  in  reg- 
ular gradation.  These  courts  ave  denominat- 
ed "Phurch  Sessions,"  "Presbyteries,"  **Syn- 
ods,"  and  the  "General  Assembly."  The  ju- 
risdiction of  each  of  these  courts  Is  defined 
in  the  constitution.  The  Church  Session  has 
jurisdiction  of  a  single  church;  the  Presby- 
tery has  jurisdiction  over  the  Church  Ses- 
sions, and  jurisdiction  within  a  prescribed 
district;  the  Synod  has  jurisdiction  over 
three  or  more  Presbyteries;  and  the  General 
Assembly  has  jurisdiction  over  such  matters 
as  concern  the  whole  church.  Every  court 
is  declared  to  have  the  right  to  resolve  ques- 
tions of  doctrine  and  discipline  seriously  and 
reasonably  proposed;  and  although  each 
court  exercises  exclusive  and  original  juris- 
diction over  all  matters  especially  belonging 
to  it,  the  lower  courts  are  subject  to  the  re- 
view and  control  of  the  higher  courts.  In  reg- 
ular gradation.  The  General  Assembly  has 
jurisdiction  to  review  and  decide  all  refer- 
ences and  complainfs  regularly  brought  be- 
fore It  from  the  inferior  courts,  and  to  de- 
cide all  questions  respecting  doctrine  and 
discipline,  and  *to  receive  under  its  jurisdic- 
tion other  ecclesiastical  bodies  whose  organ- 
ization is  conformed  to  the  doctrine  and  or- 
der of  this  church."  So  far  as  any  contro- 
versies in  reference  to  doctrine  are  concern- 
ed, by  the  very  terms  of  the  constitution  the 
General  Assembly  is  made  the  highest  court, 
and,  of  course,  its  judgment  on  the  matter  Is 
final  and  conclusive.  The  General  Assembly 
of  the  Cumberland  Presbyterian  Church, 
hence,  has  jurisdiction  to  determine  whether 
the  matter  in  controversy  is  within  Its  juris- 
diction, and  also  to  determine  the  controver- 
sy  itself. 

On  the  question  as  to  whether  there  should 
be  a  reunion  of  the  Cumberland  Presbyte- 
rian Church  and  the  Northern  Presbyterian 
Church,  it  was  for  the  determination  of  the 
General  Assembly  as  to  whether  these  two 
organizations  were  in  accord  with  each  other 
as  to  doctrine  and  order.  This  question  was 
determined  by  the  General  Assembly  at  De- 
catur, 111..  In  1906.  That  it  was  a  question 
about  which  there  could  be  honest  differen- 
ces of  opinion  is  manifest;  for  these  differen- 
ces appear  in  the  records  of  the  proceedings 
prior  to  and  at  the  time  the  judgment  was 
rendered  that  there  was  no  substantial  dif- 
ference between  the  two  organizations  in 
teachings  and  doctrines.  There  were  mem- 
bers of  the  General  Assembly  of  the  Cumber- 
land Presbytcirian  Church  who  not  only  took 
a  contrary  view,  but  entered  thehr  protest 
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upon  tbe  minutes  of  the  General  Assembly, 
and  who  thereafter  withdrew  and  organized 
themselyes  into  a  body  which  they  styled 
the  "True  Cumberland  Presbyterian  Church." 
We  will  not  undertake  to  determine  whether 
this  judgment  of  the  General  Assembly  la 
correct  The  constituted  tribunal  of  the 
church  has  determined  the  question,  and, 
whether  determined  rightly  or  wrongly,  we, 
as  a  civil  court,  having  no  ecclesiastical  ju- 
risdiction  whatever,  will  not  attempt  to  re- 
vise the  conelusions  and  findings  of  those 
who  are  learned  in  the  ecclesiastical  jaw. 
The  General  Assembly  of  the  Cumberland 
Presbyterian  Church  have  accepted  the  dec- 
laration of  the  Northern  Presbyterian  Church 
as  to  its  interpretation  of  its  confession  of 
faith,  and,  when  so  accepted,  it  has  deter- 
mined that  there  is  no  substantial  or  reason- 
able difference  between  the  teachings  and 
doctrines  of  the  two  organizations.  This 
question  Is  therefore  to  be  treated  as  settled 
forever  by  the  Judgment  of  the  General  As- 
sembly of  the  Cumberland  Presbyterian 
Church. 

With  this  question  settled,  the  other  ques- 
tion arising  Is:  Have  the  General  Assembly 
of  tbe  Ciunberland  Presbyterian  Church  au- 
thority, under  the  constitution  of  the  church, 
to  provide  for  a  reunion  with  the  Northern 
Presbyterian  Church?  In  Fussell  v.-  Hail, 
a  case  decided  on  June  1,  1007,  by  the  Ap- 
pellate Court  for  the  OPhird  District  of  Il- 
linois, the  identical  question  with  which  we 
are  now  confronted  was  involved.  The  very 
act  of  the  Cumberland  Presbyterian  Church 
which  is  now  in  controversy  was  involved  In 
that  case.  In  the  opinion  Ramsay,  P.  J., 
after  referring  to  the  authority  of  the  Gen- 
eral Assembly  of  the  Cumberland  Presby- 
terian Church,  as  indicated  in  the  constitu- 
tion, says:  "The  effect  of  such  sections  is 
to  make  the  General  Assembly,  not  only  a 
legislative  and  administrative  body,  but  one 
with  Judicial  powers  upon  ecclesiastical  ques- 
tions as  well.  It  represents,  in  one  body,  all 
the  particular  churches  in  the  Cumberland 
Presbyterian  Church  organization,  and  con- 
stitutes one  bond  of  union.  Why  is  It  not 
possible-  to  promote  tbe  prosperity  and  en- 
largement of  the  church  by  uniting  with  an- 
other body  that  teaches  a  doctrine  or  faith 
Identical  with  its  own?  If  these  two  church- 
es, in  their  confessions  of  faith  and  their  re- 
ligious teachings,  are  the  same,  then  these 
interests  may  be  promoted  by  uniting  all 
those  who  preach,  teach,  and  believe  in  and 
care  for  those  interests,  the  same  as  can  be 
done  by  individuals  Joining  their  Interests  In 
copartnerships  or  corporations.  United  ac- 
tion is  productive  of  more  good  than  divided 
action  under  the  circumstances.  The  Gen- 
eral Assembly  has  power  to  receive  under  its 
Jurisdiction  other  ecclesiastical  bodies  of 
the  same  faith.  This  clause  must  be  read 
with  tbe  clause  that  directs  the  taking  of 
measures  to  promote  and  enlarge  the  church; 
and  in  our  Judgment  the  church  is  enlarged. 


and  its  prosperity  made  more  sure,  by  re- 
ceiving the  support  of  a  stronger  sister 
church.  If  a  smaller  church  can  be  received, 
surely  affiliation  and  union  can  be  made 
with  a  stronger  sister  church,  If  thereby 
the  church,  as  a  religious  body.  Is  prosper- 
ed and  enlarged."  The  learned  Judge  then 
called  attention  to  the  fact  that  many  such 
unions  have  been  formed  among  the  Presby- 
terian  Church  bodies  upon  the  faith  of  the 
inherent  or  Implied  power  to  do  so.  In  1785 
the  synods  of  New  York  and  Philadelphia 
took  steps  for  tbe  organization  of  the  Gen- 
eral Assembly,  with  a  view  to  the  union  of 
all  the  Presbyterian  bodies,  and  in  1789  re- 
solved such  synods  into  a  General  Assembly. 
In  1801,  after  having  failed  in  efforts  to 
unite  with  both  the  Reformed  Dutch  and 
Associated  Reformed  Churches,  the  General 
Assembly  so  organized  agreed  upon  a  plan  of 
union  with  the  General  Assembly  of  Connec- 
ticut. This  action  seems  to  have  been  tak^i 
upon  the  faith  of  an  inherent  power  ao  to 
act  It  was  from  that  organization*  so 
formed,  that  the  founders  of  the  Cumberland 
Presbyterian  Church  in  1810  withdrew  be- 
cause of  a  doctrinal  difference,  and  took  such 
action  that  the  organization  of  the  Cumber- 
land Presbyterian  Church  followed;  and  at- 
tention has  already  been  called  to  the  fact 
that  the  organization  of  the  Cumberland 
Presbyterian  Church  closely  followed,  in  Ita 
constitution,  the  form  of  government  from 
which  it  withdrew.  Many  kindred  unions 
have  been  formed  In  like  manner,  between 
similar  bodies,  not  only  in  the  United  States, 
but  in  Canada  as  well,  and  upon  no  different 
authority.  Among  them  may  be  mentioned 
the  union  of  the  Associated  Reform  Church 
with  the  Associate  Church  in  1858,  forming 
the  United  Presbyterian  Church;  the  Inde- 
pendent Presbyterian  Church  of  the  Caro- 
linas  with  the  General  Assembly  of  the 
Presbyterian  Church  South  In  1863;  the  Old 
School  Presbyterian  Church  with  the  New 
School  in  1870;  the  Alabama  Presbyteries  of 
the  Associate  Reform  Church  with  the  Pres- 
byterian Church  South  in  1867.  Ramsay,  P. 
J.,  after  calling  attention  to  the  historical 
matters  Just  referred  to,  concludes  the  dis- 
cussion relating  to  the  power  of  the  Cumber- 
land Presbyterian  Church  to  unite  with  the 
Northern  Presbyterian  Church  in  the  follow- 
ing language:  '*The  General  Assembly  of 
the  Cumberland  Presbyterian  Church,  when 
once  created,  had  the  same  Implied  power 
and  authority  in  that  church  that  Its  kindred 
assembly  had  in  the  Presbyterian  Church  of 
the  United  States  of  America.  That  such 
General  Assemblies  and  like  bodies  have  an 
implied  power  to  unite  with  others  of  the 
same  faith  or  teachings  seems  to  be 'support- 
ed by  the  authorities  and  to  spring  from  the 
very  nature  of  the  case." 

The  authority  of  the  General  Assembly  of 
the  Cumberland  Presbyterian  Church  is  de- 
rived from  the  constitution.  This  church,  in 
its  form  of  government,  Is  like  its  predeces- 
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sors.    The  torm  of  government  is  not  unlike 
the  federal  form  of  governmt^t  under  which 
we  live.    The  General  Assembly  of  the  church 
is  the  highest  legislative,  executive,  and  Judi- 
cial power  of  the  church.     It  has,  in  these 
three  capacities,  all  of  the  authority  that  Is 
expressly  conferred  by  the  constitution,  as 
well  as  that  which  is  to  be  necessarily  im- 
plied from  any  of  the  express  powers  there- 
in granted  or  from  the  general  design  and 
purpose    for    which    the    organization    was 
formed.     It  "being  settled  by  the  judgment 
of  the  General  Assembly,  as  the  final  arbiter 
of  the  church  in  all  sucn  matters,  that  there 
is    no    substantial    difference    between    the 
teachings  and  doctrines  of  the  two  churches, 
the  question  as  to  whether  it  was  expedient 
for   the  two  churches  to   unite  under   one 
name  and  form  of  government  was  a  matter 
addressed  to  the  sound  Judgment  of  the  Gen- 
eral   Assembly  of  the  Cumberland  Presby- 
terian Church  itself.    The  very  constitution 
contemplates  union  with  the  other  churches. 
It  is  authorized  to  receive  into  its  Jurisdic- 
tion other  ecclesiastical  bodies  and  organiza- 
tions that  conform  -to  the  doctrine  and  order 
of    the    Cumberland    Presbyterian    Church. 
When   this  provision  was   inserted   in  the 
constitution,   it  was  probably  contemplated 
that  such  organizations  would  goierally  be 
organizations  of  less  power  and  less  strength 
and  less  numbers  than  the  existing  Cumber- 
land Presbyterian  Church;  but  there  Is  no 
limitation  in  the  constitution  upon  the  pow- 
er to  receive  other  organizations,  and  this 
power  carries  with  it  the  implied  power  to 
unite   with   other   organizations,   under   the 
same  limitations  under  which  they  could  re- 
ceive in  their  name  and  in  their  Jurisdiction 
similar  organizations.    In  the  Judgment  of 
tlie  General   Assembly   of  the  Ciunberland 
Presbyterian  Church,  the  purpose  for  which 
it  was  organized  Is  to  be  promoted  by  the  re- 
union with  the  church  from  which  it  sprang. 
They   may  be  mistaken   in  this.     This  re- 
union may  thrust  upon  them  and  their  as- 
sociates perplexing  questions,  which  in  time 
to  come  may  bring  about  disagreement  and 
separation.     But  all  of  those  matters  are 
matters    for   the   ecclesiastical    body    itself, 
and.  when  determined  by  it,  those  members 
of  the  church  who  are  not  in  accord  with  the 
go-veming  authority  must  either  bow  in  sub- 
mission to  the  powers  that  be  or  make  their 
alignments    with   other   organizations   with 
whom  they  can  live  in  accord  and  harmony. 
It  ^vas  argued  that  the  constitution  of  the 
Camberland  Presbyterian  Church  could  not 
be  amended,  except  by  a  two-thirds  vote,  etc. 
But,  under  the  view  that  we  have  taken,  no 
amendment  is  necessary  to  effect  the  reunion, 
and  therefore  it  is  not  necessary  to  say  more 
In  reference  to  this  point.    The  General  As- 
sembly, as  the  highest  church  court,  has  de- 
termined the  questions  arising  as  to  the  al- 
leged  differences  of  doctrine.     The  General 
Assembly,   as  the  highest  authority  of  the 


church,  executive,  legislative,  and  Judicial, 
has  determined  that  it  is  wise  and  best  that 
the  reunion  should  take  place,  and  the  con- 
stitution of  the  church,  as  we  have  Inter- 
pr.eted  it,  gives  that  body  power  and  Juris- 
diction to  deal  with  this  question,  and  the 
question  of  reunion  has  been  settled  In  form 
and  manner  as  the  constitution  prescribes. 
We  see  no  reason  whatever  for  the  interfer- 
ence of  the  civil  courts  in  the  controversy 
presented  In  the  present  record. 

There  were  other  questions  argued  in  the 
briefs,  as  to  the  rights  of  sureties  on  the 
notes  given  by  the  Atlanta  church  to  the 
Insurance  company,  etc. ;  but  the  trial  Judge 
did  not  pass  on  these  questions,  and  based 
his  Judgment  solely  upon  the  ground  that 
the  reunion  of  the  two  churches  was  not 
authorized  by  the  constitution  of  the  Cum- 
berland Presbyterian  Church.  We  have  con- 
fined our  discussion  to  the  question  decided 
by  him,  and  will  determine  no  other  at  the 
present  time.  Having  reached  a  contrary 
coQclusion  to  tliat  reached  by  the  able,  learn- 
ed, and  painstaking  trial  Judge,  no  other 
course  is  open  to  us  than  to  reverse  the  Judg- 
ment 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(128  Qa.  841) 
CENTRAL  OF  GEORGIA  RT.  CO.  v.  CITY 
MILLS  CO. 
(Supreme  Court  of  Georgia.    Aug.  9,  1907.) 

1.  Cabbiibbs  —  Cabbiaqb  of  Goods  —  Limita- 
tion OF  Liability. 

A  common  carrier  cannot  limit  his  legal  lia- 
bility by  any  notice  given,  either  by  publica- 
tion or  by  entry  on  receipts  given  or  tickets 
sold.  He  may  make  an  express  contract  releas- 
ing him  from  liability  not  arising  from  his 
negligence,  and  will  then  be  governed  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  |  675.] 

2.  Sahe. 

A  milling  company,  which  did  a  larg« 
amount  of  shipping  over  a  railroad,  with  the  a»- 
sent  of  the  railroad  company  prepared  and  had 
printed  for  itself  a  blank  form  of  shipping  re- 
ceipt, which  included  the  words,  **a8  per  condi- 
tions of  the  company *s  bill  of  lading."  The 
agent  who  prepared  the  form  testified  that  he  in- 
tended to  make  it  subject  to  the  conditions  in  the 
company's  regular  bill  of  lading;  that  the  meal 
which  was  involved  in  the  controversy  was  load- 
ed on  a  car  by  the  milling  company,  and  the  re- 
ceipt made  out  by  its  agent  and  presented  to  the 
agent  of  the  railroad  company  for  signing  ;  that 
it  was  his  intention,  as  representing  the  milling 
company,  in  making  out  every  pap^r  or  contract 
of  shipment,  that  it  should  be  subject  to  the 
terms  and  conditions  of  the  company's  standard 
bill  of  lading;  and  that  it  was  so  expressed  in 
the  paper,  and  so  understood  by  him,  but  that 
he  had  never  read  one  of  the  bills  of  lading,  al- 
though he  had  seen  thousands  of  them.  One  of 
the  conditions  contained  in  the  company's  ordi- 
nary and  regular  bill  of  lading  for  the  transpor- 
tation of  goods  other  than  cotton,  live  stock, 
and  one  or  two  special  kinds  of  shipments,  con- 
taining the  stipulation  that  "no  carrier  shall  be 
liable  for  loss  or  damage  not  occurring  on  its 
portion  of  the  route,  nor  after  said  property  is 
ready  for  delivery  to  the  consignee."  Held^  that 
it  was  error  to  charge  the  jury:     "Did  both  of 
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rhe  parties,  the  plaintiff  and  the  defendant,  un- 
derstand by  that,  at  the  time  this  receipt  was 
signed,  that  liability  of  the  defendant  oomi>any 
was  limited  to  its  own  line,  and  until  delivery  to 
the  connecting  carrier  in  good  order?  Did  they 
both  understand  it  that  way?  Was  that  the 
contract  between  them?"  Such  a  charge  was 
calculated  to  leave  the  jury  to  infer  that,  al- 
though the  shipper  may  have  deliberately  and  ex- 
pressly adopted  the  conditions  of  the  regular  bill 
of  lading  as  a  part  of  the  contract,  intending  to 
make  the  shipment  subject  thereto,  and  although 
it  may  have  had  ample  opportunity  for  knowing 
what  they  were,  yet,  if  its  agent  did  not  under- 
stand or  have  in  mind  this  particular  condition 
at  the  time  of  the  shipment,  it  would  not  be  a 
part  of  the  contracL 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Muscogee 
County;  R.  W.  Freeman,  Judge. 

Action  by  the  City  Mills  Company  against 
the  Central  of  Georgia  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

The  City  Mills  Company  brought  suit 
against  the  Central  of  Geocgia  Railway  Com- 
pany, alleging  that  it  made  a  shipment  of 
certain  meal  from  Columbus,  Ga.,  to  Jack- 
sonville, Fla.,  and  that  the  defendant  failed 
to  deliver  the  freight  at  the  point  of  destina- 
tion. The  bill  of  affreightment  was  as  fol- 
lows: "Received  from  City  Mills  Company, 
Columbus,  Ga.,  11,  20,  1902,  by  C.  R.  R.  Co., 
by  steamer,  in  apparent  good  order,  the  ar- 
ticles named  below,  to  be  delivered  In  like 
good  order,  without  unnecessary  delay:  To 
Peacock,  Hunt  &  West  Co.,  at  Jacksonville, 
Fla.  Car— Mark8^  U  &  N.  4863.  As  per 
conditions  of  company's  bill  of  lading.  Ship- 
per's order  notify.*'  Then  followed  a  de- 
scription of  the  property,  weight,  and  rate; 
and  the  paper  was  signed  by  the  agent  of  the 
railway  company.  The  only  part  of  the  de- 
fense which  It  is  necessary  to  mention  is 
that  the  defendant  company  bad  no  line  of 
railroad  running  fipm  Columbus  to  Jackson- 
ville, but  that,  as  was  well  known  to  the 
plaintiff  when  it  delivered  the  car  to  the  de- 
fendant, after  loading  it,  the  defendant 
would  deliver  it  at  Albany,  Ga.,  to  a  connects 
ing  line  of  railroad,  which  would  transport 
it  from  that  point  to  Jacksonville;  that  a 
memorandum  receipt  was  given,  which  is 
set  out  above,  and  which  stipulated  that  the 
car  was  received  to  be  transported  by  the  de- 
fendant as  per  conditions  of  the  company's 
bill  of  lading,  one  of  which  was  that  the  de- 
fendant agreed  to  deliver  the  car  to  its  con- 
necting carrier  on  the  route  to  its  destina- 
tion, and  when  it  did  so  then  all  further  li- 
ability for  the  shipment  should  cease  as  to 
this  defendant;  that  it  did  transport  the  car 
to  its  terminus  at  Albany,  and  there  deliver- 
ed It  in  good  order  to  the  connecting  carrier; 
and  therefore  it  contends  that  its  liability 
ceased. 

The  secretary  and  treasurer  of  the  plain- 
tiff testified,  among  other  things,  as  follows: 
•*The  receipt  signed  by  the  agent  of  the  rail- 
way company  for  this  shipment  was  on  the 
form  prepared  by  the  City  Mills  Company. 


The  receipt  was  made  out  by  the  plaintiff 
and  presented  4t  the  agent  of  the  railway 
company,  Mr.  Feogin,  to  be  signed.  The  re- 
ceipt was  made  out  by  myself,  and  It  was  in 
my  handwriting.  This  form  was  used  at  the 
direction  of  the  railway  company  and  with 
their  approval.  It  was  a  matter  of  conven- 
ience, both  to  the  railway  company  and  to 
us.  This  receipt  is  not  signed  by  me,  or  the 
City  Mills  Company,  and  no  other  bill  of 
lading  was  shown  or  read  to  me.  I  have 
seen  thousands  of  the  Central  of  Georgia 
Railway  Company's  bills  of  lading,  but  I 
never  read  one  of  them.  I  do  not  know 
whether  they  are  all  alike.  The  form  of  the 
paper  on  whicli  we  have  sued  states  that  it 
was  subjQjCt  to  the  terms  of  the  bill  of  lad- 
ing. I  will  say  that  it  was  my  intention,  as 
representing  the  City  Mills  Company,  in 
making:  out  every  paper  or  contract  of  ship- 
ment, that  it  was  subject  to  the  terms  and 
conditions  of  the  company's  standard  bill  of 
lading,  and  it  was  so  expressed  in  the  paper, 
and  I  so  understood  it  The  regular  bill  of 
lading:  of  the  company  was  not  presented  to 
me.  I  do  not  know  the  verbiage  of  the  bills 
of  lading.  I  never  read  it  at  all.  We  have 
always  used  this  other  form,  and  the  ques- 
tion has  never  arisen.  This  form  of  paper 
sued  on  I  had  printed  myself,  and  the  verbi- 
age of  the  contract  reads:  *As  ];>er  conditionB 
of  the  company's  bill  of  lading.'  Candidly, 
I  had  never  read  a  bill  of  lading  of  the  de- 
fendant railway  company.  I  have  seen  these  • 
bills  of  lading,  as  I  have  others;  but,  as  I 
have  stated,  I  did  not  have  occasion  to  read 
them.  I  cannot  say  whether  the  regular 
form  of  lading  now  shown  me  is  the  kind  re- 
ferred to  in  the  receipt  or  contract  of  ship- 
ment attached  «to  our  suit  I  presume,  of 
course,  that  the  contract  prepared  by  me  for 
the  City  Mills  Company  refers  to  their  regu- 
lar bill  of  lading.  I  do  not  know  how  many 
they  have.  •  •  •  i  certainly  did  know 
that  the  bill  of  lading  contained  the  terms 
and  conditions  for  the  protection  of  the  com- 
pany In  shipments,  but  I  was  not  aware  of 
those  conditions,  nor  what  they  were. 
*  •  •  It  was  my  intention,  when  I  made 
out  that  receipt  on  the  City  Mills  Company 
paper,  and  which  I  had  prepared,  to  make  U 
subject  to  the  company's  bill  of  lading.  The 
bill  of  lading  referred  to  was  the  company's 
regular  shipping  bill  of  lading.  It  was  my 
object  and  intention  to  make  it  refer  to  the 
company's  regular  bill  of  lading,  but  I  never 
read  the  conditions." 

The  agent  of  the  defendant  company  testi- 
fied, among  other  things :  '"The  railway  com- 
pany at  that  time  issued  several  different 
bills  of  lading.  The  one  handed  me  is  the 
one  they  used  in  contracting  and  receipting 
for  general  merchandise.  Then  we  have  a 
form  that  applies  exclusively  to  live  stock. 
Then  we  have  two  cotton  forms  of  contract, 
one  a  domestic  and  one  a  foreign  shipment 
We  have  a  general  form  for  miscellaneous 
articles,   which   Includes   nearly   everything 
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except  cotton,  live  stock,  and  household  goods. 
It  is  my  opinion  that  the  general  bill  of  lad- 
ing, or  standard  bill  of  lading,  is  the  one  re- 
ferred to  in  the  receipt  of  the  City  Mills 
Company  for  the  shipment  of  these  goods. 
The  receipt  issued  on  the  City  Mills  Compa- 
ny's form,  containing  the  words,  'as  per 
conditions  of  company's  bill  of  lading,'  refers 
to  the  form  of  bill  of  lading  handed  me, 
which  is  the  regalar  bill  of  lading  of  the 
company.  So  far  as  I  know,  this  receipt  was 
not  signed  either  by  Mr.  Baird  or  the  City 
Mills  Company.  •  ^  ^  The  bill  of  lading 
referred  to  carries  the  conditions  of  the 
contract  of  shipment  ^  *  ^  If  household 
goods  were  shipped,  then  the  rate  and  value 
limitation  would  apply;  but  the  condition 
as  to  the  limiting  liability  to  the  end  of  the 
company's  line  is  a  general  limitation  that 
applies  to  all  shipments.  These  conditions 
are  not  changed." 

The  form  of  the  defendant's  bill  of  lading 
Introduced  in  evidence  contained  the  follow- 
ing clauses:  'The  railway  company  agrees 
to  carry  to  destination  the  goods  shipped,  if 
on  Its  road,  or  otherwise  to  deliver  to  an- 
other carrier  on  the  route  to  said  destination. 
•  •  •  In  consideration  of  the  rate  charged 
under  the  conditions  of  this  bill  of  lading,  it 
is  mutually  agreed  as  to  each  carrier  several- 
ly, but  not  jointly,  of  all  or  any  of  said  prop- 
erty over  all  or  any  portion  of  said  route  to 
destination,  and  as  to  each  party  at  any  time 
Interested  In  all  or  any  of  said  property,  that 
every  service  to  be  performed  hereunder 
sball  be  subject  to  all  the  conditions,  whether 
printed  or  written,  on  the  face  or  back  there- 
of, all  of  which  are  agreed  to  by  the  shipper 
as  owner,  or  agent  for  the  owner,  and  ac- 
cepted for  himself  or  his  assigns,  as  just  and 
reasonable."  One  of  the  conditions  on  the 
back  of  the  bill  of  lading  was  as  follows: 
**No  carrier  shall  be  liable  for  loss  or  damage 
not  occurring  on  its  portion  of  the  route,  nor 
after  said  property  is  ready  for  delivery  to 
consignee." 

The  jury  found  for  the  plaintiff  $111.22, 
and  interest  at  7  per  cent,  from  December  2, 
1902,  to  February  5,  1906,  $24.65,  making  a 
total  of  $135.87.  The  defendant  moved  for 
a  new  trial  on  the  general  grounds,  and  also 
because  the  court  charged  as  follows :  "What 
conditions,  from  the  evidence  in  this  case, 
were  referred  to  by  the  words,  *as  per  con- 
ditions of  company's  bill  of  lading*?  Did 
both  of  the  parties,  the  plaintiff  and  the  de- 
fendant, understand  by  that,  at  the  time  this 
receipt  was  signed,  that  liability  of  the  de- 
fendant company  was  limited  to  its  own  line, 
and  until  delivered  to  the  connecting  carrier 
in  good  order?  Did  they  both  understand  it 
that  way?  Was  that  the  contract  between 
tbem?  You  look  to  the  evidence,  and  you  de- 
cide what  the  truth  about  the  matter  is." 
The  motion  was  overruled,  and  the  defendant 
excei^ted* 


Charlton  B.  Battle,  f6r  plaintiff  in  error. 
A.  W.  Cozart  and  J.  H.  Martin,  for  defend- 
ant in  error. 

LUMPKIN,  J.  "A  common  carrier  cannot 
limit  his  liability  by  any  notice  given,  either 
by  publication  or  by  entry  on  receipts  or 
tickets  sold.  He  may  make  an  express  con- 
tract, and  will  then  be  governed  thereby.*' 
Civ.  Cede  1895,  S  2276.  As  to  contracts 
seeking  to  waive  the  results  of  negligence 
as  a  common  carrier,  see  Central  Railway 
Co.  V.  Hall,  124  Ga.  822,  52  S.  E.  679,  4 
L.  R.  A.  (N.  S.)  898,  110  Am.  St  Rep.  170. 
The  express  contract  referred  to  above  may 
be  signed  by  the  parties,  but  is  not  obliged 
to  be  so.  The  mere  acceptance  of  a  bill  of 
lading  or  a  ticket  which  contains  a  limita- 
tion upon  liability  will  not  amount  to  an  ex- 
press contract  Boyd  v.  Spencer,  103  6a.  828, 
90  S.  B.  841,  68  Am.  St  Rep.  146;  Southern 
Express  Co.  v.  Newby,  36  Ga.  635, 91  Am.  Dec. 
788.  Whether  an  express  contract  has  been 
made  limiting,  in  the  absence  of  any  signa- 
ture of  the  shipper  or  his  agent,  is  generally 
a  question  for  the  jury,  if  there  be  evidence 
tending  to  show  such  a  contract.  Southern 
Express  Co.  v.  Purcell,  37  Ga.  103,  92  Am. 
Dec  53;  Wallace  v.  Matthews,  39  Ga.  617, 
99  Am.  Dec.  473;  Wallace  v.  Sanders,  42  Ga. 
486,490. 

The  presiding  Judge  charged  the  Jury  as 
follows :  "Did  both  of  the  parties,  the  plain- 
tlfl  and  the  defendant  understand  by  that, 
at  the  time  this  receipt  was  signed,  that  the 
liability  of  the  defendant  company  was  limit- 
ed to  its  own  line,  and  until  delivered  to  the 
connecting  carrier  in  good  order?  Did  they 
both  understand  it  that  way?  Was  that  the 
contract  between  them?  You  look  to  the  evi- 
dence, and  you  decide  what  the  truth  about 
that  matter  is."  On  looking  to  the  evidence 
it  appears  that  the  plahitiff's  agent  testified 
that  the  plaintiff  itself  prepared  and  had 
printed  the  form  which  was  used.  It  was 
not  a  blank  prepared  by  the  railroad  company 
and  signed  by  Its  agent  and  delivered  to  the 
shipper;  but  the  agent  of  the  latter  himself 
made  out  the  receipt  in  his  own  handwriting 
and  presented  it  to  the  agent  of  the  railroad 
company  to  sign.  The  car  was  furnished  by 
the  company,  and  loaded,  closed,  and  fastened 
by  the  plaintiff  before  being  delivered  to  the 
railroad  company.  The  shipment  was  made 
by  ''shipper's  load  and  count"  The  plaintiff 
knew  that  the  defendant  'did  not  have  a  line 
of  railroad  to  Jacksonville,  and  that  it  was 
necessary  that  the  car  should  be  transported 
over  a  connecting  line  In  order  to  reach  its 
destination.  It  was  not  a  matter  of  haste,  or 
of  mere  acceptance  of  a  receipt  on  the  part 
of  the  plaintiff,  but  of  deliberation  and  prepa- 
ration. The  plaintiff  voluntarily  placed  in  a 
receipt  prepared  by  it  a  statement  that  the 
shipment  should  be  ''as  per  conditions  of 
company's  bill  of  lading."  Its  agent  testified 
that  he  knew  the  bill  of  lading  referred  to 


200 


68  SOUTHEASTERN  REPORTER. 


(Ga. 


contained  terms  and  conditions  for  tbe  protec- 
tion of  the  company  in  shipments,  but  he  did 
not  know  what  those  conditions  were.  Never- 
theless, without  taking  the  trouble  to  inform 
himself,  though  he  testified  that  he  had  seen 
thousands  of  the  bills  of  lading,  he  placed  this 
stipulation  on  the  face  of  the  receipt,  and  in- 
duced the  railroad  company  to  sign  It,  with 
such  reference  to  the  bill  of  lading  as  an  in- 
t^ral  part  of  It  He  also  testified  that  It 
was  his  intention,  as  representing  the  plain- 
tiff, in  making  out  every  paper  or  contract 
of  shipment,  that  It  should  be  subject  to  the 
terms  and  conditions  of  the  company's  stan- 
dard bill  of  lading,  that  such  was  his  intention 
when  he  made  out  the  receipt  relied  on,  and 
that  the  bill  of  lading  referred  to  was  the 
company's  regular  shipping  bill  of  lading,  but 
that  lie  never  read  the  conditions  thereof. 
If  the  shipper  deliberately  prepared  a  con- 
tract for  the  railroad  company  to  sign,  and 
himself  placed  in  it  an  adoption  of  the  condi- 
tions of  the  company's  regular  bill  of  lading, 
with  the  express  assent  of  the  company,  and 
with  the  purpose  of  binding  the  shipper 
thereby,  and  thus  induced  the  railroad  to  ac- 
cept and  use  it.  Instead  of  using  the  regular 
bill  of  lading.  It  would  be  doing  violence  to 
the  most  fundamental  principles  of  contracts 
of  good  faith  between  parties  to  allow  the 
plaintiff  afterwards  to  say  that  he  was  not 
bound  by  the  conditions  of  the  company's  bill 
of  lading  because  the  shipper's  own  agent 
did  not  take  the  trouble  to  know  what  he 
meant  by  or  included  In  the  contract  which  be 
himself  prepared.  There  is  no  pretense  that 
he  did  not  have  ample  opportunity  to  know 
what  the  conditions  were  before  and  when 
he  adopted  them  as  a  part  of  the  receipt 
which  he  was  preparing.  We  think  the 
charge  of  our  brother  of  the  superior  court 
might  have  led  the  jury  to  believe  that,  al- 
though it  may  have  been  intended  and  ex- 
pressly agreed  that  the  shipment  should  be 
subject  to  the  conditions  of  the  company's  bill 
of  lading,  yet  if  the  plaintiff's  agent,  at  the 
time  of  the  shipment,  did  not  understand  the 
contract  which  he  had  previously  prepared 
in  blank  and  then  filled  out,  and  thus  pre- 
pared for  the  other  party  to  sign,  however 
ample  opportunity  he  may  have  had  for  un- 
derstanding it,  or  however  negligent  It  may 
have  been  not  to  understand  it,  nevertheless 
the  plaintiff  would  not  be  bound  by  it 

It  was  contended  by  counsel  for  the  plain- 
tiff that  It  was  not  certain  that  the  form  of 
the  bill  of  lading  which  was  Introduced  in  evi- 
dence was  the  one  referred  to  in  the  receipt 
But  while  at  one  point  In  his  evidence  the 
plalntifTs  agent  did  make  use  of  the  expres- 
sion, "I  cannot  say  whether  the  regular  form 
of  the  bill  of  lading  now  shown  me  is  the  kind 
referred  to  in  the  receipt  or  contract  of  ship- 
ment attached  to  our  suit,"  he  Immediately 
added,  **I  presume,  of  course,  that  the  con- 
tract prepared  by  me  for  the  City  Mills  Com- 
pany refers  to  their  regular  bill  of  lading," 
and  at  another  time  stated  that  the  bill  of 


lading  referred  to  the  company's  *^regular 
shipping  bill  of  lading.*' 

Judgment  reversed.    All  the  Justices  coik- 
cur. 


(128  Ga.  695) 
BBARDEN  MERCANTILE  CO.  v.  MADI- 
SON OIL  CO. 

FITZPATRICK  v.  SAME. 
(Supreme  Court  of  Georgia.    July  12,  1907.) 

1.  Sales— Construction   of  Contraot— Ek- 

TIBE  OB  SbVEBABLS  CONTBACTS. 

When  an  executory  contract  for  the  sale  of 
goods  provides  in  one  distinct  paragraph  for  the 
sale  of  articles  of  a  given  character  at  a  stated 
price,  to  be  delivered  during  a  given  period  and 
m  a  stated  manner,  and  in  another  distinct  par- 
agraph, beginning  with  the  words,  "We  nave 
also  sold  you,"  provides  for  the  sale  of  articles 
of  a  separate  and  distinct  character  to  be  deliv- 
ered in  a  given  manner,  but  with  no  time  for 
delivery  stated,  the  contract  is  divisible,  contj^in- 
ing  two  separate  and  distinct  agreements  for 
the  sale  of  the  different  articles  therein  referred 
to;  and  this  is  true,  notwithstanding  the  con- 
tract concludes  with  a  guaranty  that  as  to  the 
articles  referred  to  in  the  second  paragraph  local 
prices  shall  not  be  less  than  a  eiven  amount  "for 
the  balance  of  the  season,"  and  an  agreement  to 
handle  only  cash  trade,  except  car  load  lots  out 
of  town. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  ^  171-170.] 

2.  Same— TiMB  of  Perpobmance. 

In  a  contract  of  a  character  above  indicat- 
ed, time  would  be  of  the  essence  so  far  as  the  ar- 
ticle referred  to  in  the  first  paragraph  was  con- 
cerned ;  but  it  would  be  otherwise  as  to  the  ar^ 
tides  referred  to  in  the  second  paragraph. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  S§  218,  222.] 

8.  Same— Question  fob  Jubt.  • 

When  a  contract  fixes  no  time  for  perform- 
ance, it  is  to  be  construed  as  allowing  a  reason- 
able time  for  that  purpose;  and  what  is  a  rea- 
sonable time  is  a  matter  of  fact,  to  be  determin- 
ed by  a  jury  under  all  of  the  circumstances  of 
the  case. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  11,  Contracts,  §S  945,  947.] 

4.  Same  —  Modification— Waivbb  of  Stipu- 
lation. 

While  parties  to  a  contract  may,  b^  a 
course  of  dealing  after  a  contract  has  gone  into 
effect,  waive  a  stipulation  therein,  still,  in  order 
to  bring  about  this  result,  it  must  appear  from 
the  circumstances  that  it  was  the  mutual  Inten- 
tion of  the  parties  to  so  change  the  contract 

5.  Same. 

The  answer  and  the  amendment  thereto.  In 
so  far  as  each  related  to  that  part  of  the  con- 
tract referring  to  the  sale  of  the  hulls,  set  forth 
no  ground  of  defense:  but  those  portions  relat- 
ing to  the  sale  of  meal  set  forth  a  cause  of  ae- 
tion. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  G.  Lewis,  Judge. 

Two  actions  by  the  Madison  Oil  Company 
— one  against  the  Bearden  Mercantile  Com- 
pany, and  the  other  against  H.  H.  Fitzpat- 
rick.  From  a  judgment  In  each  case  for 
plaintiff,  defendants  bring  error.     Reversed. 

The  Madison  Oil  Company  brought  suit 
against  the  Bearden  Mercantile  Company  on 
an  account  for  $1,627.96.     The  bill  of  par* 
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ticolan  attached  to  the  petition  contained 
Itecns  of  cotton  seed  hulls  and  meal,  sold  at 
different  dates  from  September  1,  1903,  to 
March  8,  1904.  The  total  amount  of  the  ac- 
count was  11,958.28,  which  was  credited  with 
$330^2,  leaving  a  balance  due  as  above  stat- 
ed. The  defendant  filed  an  answer,  in  which 
it  admitted  that  the  goods  set  out  in  the  peti- 
tion were  sold  and  delivered  to  the  defend- 
ant as  therein  alleged,  and  that  the  plain- 
tiff was  entitled  to  recover,  unless  the  defense 
set  up  by  it  was  sustained.  The  answer  then 
alleged  that  on  October  15,  1903,  the  de- 
fendant, jointly  with  H,  H.  Fitzpatrick, .  en- 
tered into  a  written  contract  of  which  the 
following  is  a  copy: 

^'Messrs.  Bearden  Mercantile  Co.  and  Mr. 
H.  H.  Fitzpatrick,  Madison,  Ga.--Gentlemen : 
Please  note  and  confirm  that  we  have  this 
day  sold  you  400  tons  of  cotton  seed  hulls, 
f.  o.  b.  our  Madison  mill,  at  the  price  of 
^50  per  ton  for  loose  hulls  and  $5.50  per 
ton  for  baled  hulls.  Same  to  be  delivered 
to  yoo  either  on  cars  or  in  wagons  at  our 
mill  at  your  option,  between  now  and  Janu- 
ary 1,  1904.  We,  if  possible,  will  store  for 
you  not  over  150  tons  In  our  hull  house  after 
tills  time,  provided  it  is  possible  to  do  so. 
Same  to  be  delivered  as  desired  after  that 
time.  In  case  this  Is  necessary,  the  hulls 
are  stored  at  buyer's  risk.  Settlement  for 
bulls  delivered  to  be  made  at  the  end  of  each 
month. 

"We  have  also  sold  you  200  tons  of  cotton 
seed  meal,  at  $21.00  per  ton  of  2,000  pounds, 
£.  o.  b.  our  mill,  either  delivered  to  wagons 
or  loaded  on  cars;  but,  should  you  desire  to 
take  part  of  this  contract  in  second  grade, 
or  what  is  known  as  'off  meal,'  and  we  have 
the  same  on  hand  as  you  call  for  it,  this  off 
meal  to  be  billed  to  you  at  (20.00  per  ton 
f.  a  b.  our  mill,  either  on  your  wagons  or  on 
cars.  Payment  for  all  meal  delivered  to  be 
made  at  the  end  of  each  month. 

"We  guarantee  our  local  prices  to  be  not 
less  than  $22.00  per  ton,  f.  o.  b.  our  mill,  for 
meal  in  small  quantities,  for  the  balance  of 
this  season,  and  further  agree  to  handle  only 
cash  trade,  except  car  load  lots  out  of  'town. 
Madison  Oil  *Co.,  D.  H.  Hicky,  Secy.  &  Treas. 

"Accepted.  Bearden  Mercantile  Co.  H.  H. 
Fitzpatrick." 

It  was  alleged  that  the  items  in  the  ac- 
count prior  to  October  15,  1903,  and  subse- 
quently to  February  3,  1904,  were  not  de- 
livered under  the  contract,  but  such  items 
were  covered  by  another  transaction;  that 
the  goods  In  the  items  between  the  dates  of 
October  15,  1903,  and  February  8,  1904,  were 
delivered  under  and  In  pursuance  of  the  con- 
tract above  set  out,  the  defendant  having  re- 
ceived, during  these  dates,  90%  tons  of  hulls 
and  26^  tons  of  meal;  that  the  legal  effect 
of  the  contract  was  to  give  the  defendant 
a  half  interest  in  the  goods  therein  referred 
to.  but  that  he  has  not  received  of  the. plain- 
tiff his  half  of  the  goods.  He  has  at  all 
times  been  ready  and  willing,  and  has  of- 


fered«  to  receive  the  goods  that  he  was  en- 
titled to  under  the  contract,  and  has  been  at 
all  times  ready  and  able  to  pay  for  the  same 
as  provided  by  the  contract  On  January  1^ 
1904,  plaintiff  did  not  have  on  hand  sufllcient 
hulls  to  deliver  all  that  might  have  been  de- 
manded of  it;  but  defendant  waived  prompt 
delivery  and  accepted  later  deliveries,  and 
was  willing  to  accept  the  same.  On  February 
3,  1904,  plaintiff,  without  lawful  excuse,  re- 
fused to  deliver  any  more  goods  under  the 
contract,  and  notified  defendant  that  it  would 
not  do  so.  It  then  and  there  repudiated  and 
terminated  the  contract  The  defendant  per- 
sisted in  an  effort  to  obtain  satisfaction,  but 
being  unable  to  do  so,  on  April  5,  1904,  of- 
fered to  pay  petitioner  the  amount  sued  for 
in  this  case,  less  the  damages  that  it  had 
sustained  on  account  of  the  breach  of  the 
contract  by  the  plaintiff.  A  tender  of  $79S.- 
05  was*  made,  which  is  the  amount  admitted 
to  be  due  by  the  defendant  after  crediting 
the  account  with  the  amount  of  the  damages 
above  referred  to.  At  the  time  of  the  breach 
of  the  contract  the  market  price  of  hulls  at 
the  place  of  delivery  was  $10.50  for  loose 
and  $11JS0  for  baled  hulls,  and  the  market 
price  of  meal  was  $24  per  ton. 

At  the  trial  the  defendant  offered  an 
amendment  to  its  answer.  In  which  it  was 
alleged  that  the  defendant  was  at  all  times 
ready  and  willing  to  pay  under  the  terms 
of  the  contract,  and  has  never  refused ;  that 
the  plaintiff  kept  the  books,  and  it  was  the 
custom  of  the  plaintiff^  in  its  business,  to 
present  statements  for  payment  but  it  pre- 
sented to  defendant  no  Statement  at  the  end 
of  each  month,  or  at  any  time  during  the 
deliveries,  though  defendant  requested  the 
same.  Defendant  was  known  to  be  amply 
solvent  and  by  tacit  consent  of  both  par- 
ties a  prompt  settlement  and  payment  at  the 
end  of  each  month  was  waived,  and  the  plain- 
tiff did  not  object  to  making  further  deliv- 
eries after  the  end  of  eadh  month  because 
settlements  had  not  been  made  by  the  de- 
fendant; but  it  waived  payment  at  such 
times  and  continued  to  make  deliveries  un- 
der the  contract  Plaintiff  was  a  manufactur- 
er of  hulls  and  meals,  and  was  manufactur- 
ing the  same  during  the  continuance  of  the 
contract  and  up  to  February,  1904,  and 
thereafter.  On  January  1,  1904,  plaintiff 
had  not  the  hulls  contracted  to  be  sold  on 
hand,  which  was  well  known  to  both  par- 
ties ;  but  the  plaintiff  was  expected  to  manu- 
facture the  same.  Had  it  had  the  hulls  to 
deliver,  there  was  ample  room,  and  It  was  en- 
tirely possible,  to  have  stored  150  tons  of 
said  hulls  In  plaintiff's  warehouse,  as  stipu- 
lated in  the  contract.  Defendant  waived  a 
strict  delivery  of  all  hulls  due  on  January 
1st  and  by  mutual  consent  and  tacit  under- 
standing the  hulls  were  continued  to  be  de- 
livered from  time  to  time  thereafter  upon  the 
contract;  both  parties  thus  departing  from 
the  enforcement  of  the  time  stipulations.  It 
was  not  the  intention  of  either  party  to  aban- 
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don  the  contract  or  waive  a  final  performance. 
Were  It  otherwise,  it  was  the  duty  of  the 
plaintiff  to  have  stored  for  the  defendant  In 
its  warehouse  at  least  150  tons  of  hulls  on 
January  1,  1904,  to  be  delivered  as  desired 
aft6r  that  time.  This  the  plaintiff  did  not 
do,  but  on  February  3,  1904,  notified  de- 
fendant that  it  would  make  no  more  deliver- 
ies. Defendant  then  demanded  a  full  per- 
formance, and  offered  to  perform  all  obli- 
^tions  on  Its  part,  but  plaintiff  refused,  to 
the  damage  of  defendant.  The  court  refused 
to  allow  this  amendment,  and  struck  the 
original  answer  on  general  demurrer;  and 
Judgment  was  entered  against  the  defendant 
for  the  amount  sued  for.  The  defendant 
excepted. 

The  facts  In  the  case  of  Madison  Oil 
Company  v.  Fitzpatrlck,  except  as  to  the 
amounts,  are  practically  the  same  as  those 
embraced  in  the  foregoing  statement 

Samuel  H.  Sibley  and  Willlford  &  Middle- 
brooks,  for  plaintiffs  In  error.  Foster  &  But- 
ler and  F.  0.  Foster,  Sr.,  for  defendant  In 
error. 

COBB,  P.  J.  (after  stating  the  facts).  1. 
The  contract  involved  in  the  present  case  Is 
not  a  contract  for  the  sale  of  goods.  There 
were  no  particular  articles  identified  by  the 
contract  and  It  lacked  this  essential  ele- 
ment of  a  sale.  It  Is  an  executory  agreement 
for  the  sale  of  goods  to  be  delivered  at  a 
future  date.  As  such  it  is  valid  and  binding ; 
and  this  is  true,  notwithstanding  the  seller 
had  not  the  goods  in  his  possession,  had  not 
contracted  to  purchase  them,  and  had  no 
other  expectation  of  acquiring  them  other 
than  by  purcliase  or  manufacture  at  some 
time  before  the  date  of  delivery.  Forsyth 
Manufacturing  Co.  v.  Castlen,  112  Ga.  199, 
37  S.  B.  485,  81  Am.  St  Rep.  28.  The  con- 
tract did  not  provide  for  the  sale  of  a  single 
article,  but  for  articles  of  a  given  class; 
and  there  were  two  separate  and  distinct 
classes  of  articles  referred  to  therein.  It 
Is  therefore  to  be  determined  whether  the 
contract  was  entire,  or  whether  It  was  sev- 
erable In  Its  nature;  that  is,  whether  it  con- 
tained one  contract  for  the  sale  of  hulls  and 
meals,  or  whether  the  paper  contained  two 
contracts— one  an  agreement  to  sell  hulls, 
and  the  other  an  agreement  to  sell  meal.  If 
the  contract  Is  entire,  the  whole  must  stand 
or  fall  together.  If  it  Is  severable,  the  fail- 
ure of  a  distinct  part  does  not  void  the  re- 
mainder. The  character  of  the  contract  as 
to  whether  it  was  severable  or  entire,  is  to 
be  determined  by  the  intention  of  the  parties, 
as  indicated  by  the  terms  of  the  agreement 
Civ.  Code  1895,  $  3643.  And  if  the  contract 
is  upon  one  consideration,  this  fact  is  a 
strong,  and  in  some  cases  a  controlling,  cir- 
cumstance in  determining  the  character  of 
the  contract  and  that  it  was  the  Intention  of 
the  parties  that  it  should  he  entire. 

This  contract  however,  is  not  based  upon 
a  single  consideration.     The  amount  to  be 


paid  was  dependent  upon  tiie  quantity  of 
the  articles  that  were  ordered  from  time  to 
time.  The  payments  were  to  be  made  at 
specified  times  after  delivery;  that  is,  at 
the  end  of  the  month.  The  contract  deals 
first  with  the  subject  of  hulls,  and  stipulates 
the  price,  time,  place,  and  mann^  of  delivery, 
as  well  as  other  matters  connected  therewith. 
After  having  concluded  with  this  matter, 
the  contract  in  a  distinct  paragraph  ap- 
proaches the  subject  of  meal  with  the  signifi- 
cant language:  "We  have  also  sold  you," 
etc.  This  paragraph  of  the  contract  pro- 
vides for  the  price,  place,  and  manner  of 
delivery,  and  also  other  matters  in  reference 
to  this  subject-matter.  The  parties  in  the 
paper  have  dealt  with  the  two  subject-mat- 
ters separately,  and  there  must  have  been 
some  reason  for  this  In  the  minds  of  the  con- 
tracting parties.  There  was  an  intention  to 
separate,  arid  this  intention  the  law  will 
allow  to  prevail.  The  paper  contains  two 
separate  and  distinct  contracts,  independent 
of  each  other.  If  time  was  of  the  essence 
as  to  that  portion  of  the  contract  relatlnfi^ 
to  hulls,  and  time  was  not  of  the  essence 
as  to  that  portion  of  the  contract  relating 
to  meal,  it  would  be  possible  for  the  defend- 
ants to  have  lost  their  right  to  demand  the 
delivery  of  the  hulls  and  still  be  in  a  posi- 
tion to  demand  the  delivery  of  the  meat 
But  if  time  was  not  of  the  essence  as  to 
either  of  the  subject-matters  of  the  contract 
and  the  defendants  had  a  reasonable  time, 
without  reference  to  the  date  stated,  to  call 
for  a  performance,  it  might  be  that,  under 
the  circumstances  of  the  case,  a  reasonable 
time  would  elapse  as  to  one  of  the  articles 
before  it  would  expire  as  to  the  other. 

But  it  is  said  that  the  last  paragraph  in 
the  contract.  In  which  the  plaintiffs  guarantee 
local  prices  for  meal  at  a  given  figure  ^*for 
the  balance  of  this  season,"  etc.,  indicates 
that  it  was  the  intention  of  the  parties  to 
make  the  transaction  In  reference  to  both 
subject-matters  concurrent  as  to  time  as  well 
as  in  other  particulars.  It  does  not  appear, 
from-  the  terms  of  the  contract,  what  was 
the  season.  Whether  it  expired  on  the  Ist 
day  of  January  following  the  execution  of 
the  contract,  or  at  some  other  time,  we  can- 
not tell.  There  is  no  averment  in  the  plead- 
ings which  can  be  looked  to  to  resolve  this 
ambiguity  in  the  contract  Whatever  may 
have  been  the  season  for  the  sale  of  the 
articles,  the  contract  provides  that  this 
guaranty  shall  be  operative;  but  we  do  not 
think  that  this  guaranty  has  the  effect  to 
change  the  character  of  the  contra^'  and 
render  it  entire,  when  it  would  otherwise  be 
divisible.  When  the  contract  is  construed 
as  a  whole,  we  think  it  a  reasonable  interpre- 
tation that  it  was  the  intention  of  the  par- 
ties that  it  should  be  divisible  as  to  the  two 
classes  of  articles  referred  to  therein. 

2.  At  common  law  time  was  always  of  the 
essence  of  the  contract;  but  In  equity  it  was 
otherwise,   unless  It  was   the   manifest   In- 
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tentlon  of  the  parties  to  make  time  of  the 
essence.  This  intention  might  be  either  ex- 
pressed or  implied.  Clark  on  Contracts  (2d 
Sd.)  406;  Hammon  on  Contracts,  881.  Our 
Code  has  adopted  the  more  literal  rule  of 
the  equity  courts,  and  declares:  "Time  is 
not  generally  of  the  essence  of  the  contract; 
b.ut  by  express  stipulation  or  reasonable  con- 
struction It  may  become  so."  Civ.  Code 
1895,  §  3675,  par.  8.  Interpreting  the  con- 
tract, therefore,  under  this  rule,  we  must  not 
stop  merely  at  finding  the  time  for  the  per- 
formance specified,  and  hold  the  parties 
strictly  to  performance  within  that  time,  but 
must  go  farther,  and  determine  whether, 
imder  the  terms  of  the  contract,  this  time 
Is  expressly  declared  to  be  of  the  essence  of 
the  undertaking,  or  whether,  if  not  so  ex- 
pressly declared,  a  reasonable  construction 
of  the  provisions  of  the  contract  would  neces- 
sarily lead  to  that  conclusion.  Applying  this 
rale,  we  have  little  difliculty  in  reaching  the 
conclusion  that  it  was  undoubtedly  the  in- 
tention of  the  parties  that  time  should  be 
of  the  essence  of  the  contract  in  the  present 
case,  so  far  as  it  related  to  the  sale  of  hulls. 
The  contract  says,  "We  have  this  day  sold 
you,**  etc.,  describing  the  articles  and  the 
price,  ''same  to  be  delivered  to  yon"  In  a 
given  way  "between  now  and  January  1, 
1904."  No  other  interpretation  can  be  properly 
placed  upon  this  language  than  that  it  was 
the  intention  of  the  parties  that  at  least  a 
demand  for  the  hulls  should  be  made  before 
the  1st  day  of  January,  1904. 

A  strict  construction  might  require  that 
the  demand  should  be  made  in  time  for  the 
delivery  before  that  date;  but  certainly  the 
contract  bears  the  Interpretation  that  the 
demand  should  be  made  before  that  date, 
even  though  it  might  be  followed  by  a  de- 
livery thereafter.  The  right  to  demand  a 
delivery  of  the  articles  terminated,  so  far 
as  the  hulls  were  concerned,  on  the  1st  day 
of  January,  1904.  In  reference  to  the  meal 
the  time  for  the  delivery  does  not  appear  in 
the  paragraph  of  the  contract  dealing  with 
that  subject  This  may  have  been  an  over- 
sight, or  it  may  have  been  the  result  of  de- 
liberation. Keeping  in  mind  the  rule  above 
referred  to,  that  In  order  for  time  to  be  of 
*  the  essence  there  must  be  an  express  stipu- 
lation, or  terms  demanding  a  reasonable  con- 
struction to  that  end,  we  cannot  say,  where 
a  contract  Is  entirely  silent  in  reference  to 
a  particular  article  which  Is  dealt  with  in 
a  distinct  paragraph,  that  a  reasonable  con- 
struction requires  that  time  shall  be  of  the 
essence  of  the  conti'act.  If  we  were  to  at- 
tempt to  do  80,  what  time  would  we  fix? 
The  parties  have  omitted  to  specify  any 
time.  Must  we  look  to  an  entirely  distinct 
paragraph  of  the  contract,  dealhig  with  an. 
entirHy  different  subject  of  sale,  and  fix  that 
as  the  time?  We  do  not  know  Judicially 
that  hulls  and  meals  are  so  intimately  con- 
nected with  each  other,  so  far  as  the  purpos- 
es of  commerce  and  trade  are  concerned. 


that  the  time  in  the  contract  for  the  sale  of 
one  would  be  appropriate  in  a  contract  for 
the  sale  of  the  other.  Of  course,  we  know 
that  cotton  seed  oil  and  cotton  seed  meal  are 
the  products  of  cotton  seed,  and  are  the 
products,  or  manufactured  from,  the  same 
thing,  because  this  is  a  matter  of  such  com- 
mon knowledge  that  every  person  knows  it; 
but  our  Judicial  knowledge  in  reference  to 
the  uses  of  trade  In  reference  to  the  two 
articles  is  not  so  broad  as  it  is  as  to  the 
fact  that  both  articles  are  produced  from  the 
same  thing  and  at  the  same  time. 

But  it  is  said  the  last  paragraph  of  the 
contract,  in  reference  to  guaranteeing  the 
local  price  during  a  given  season,  might  be 
looked  to  to  determine  this.  As  stated  above, 
we  do  not  know  what  is  the  season  for  the 
sale  of  either  of  these  articles.  There  is 
nothing  in  the  contract  to  indicate  that  the 
season  for  the  sale  closed  on  January  1, 1904, 
as  to  the  meal,  and  in  fact  nothing  to  indi- 
cate that  the  season  closed  at  that  time  in 
reference  to  hulls.  And  on  the  question  as 
to  what  is  the  season  for  the  sale  of  these 
articles  we  are  hi  ignorance,  both  Judicially 
and  Individually.  It  may  have  been  the  pur- 
pose of  the  contracting  parties  to  make  time 
of  the  essence  as  to  the  meal.  But  they 
have  failed  to  provide  any  such  express 
stipulation,  and  a  reasonable  construction  of 
the  contract  does  not  call  for  such  an  in- 
terpretation. 

8.  When  a  contract  fixes  no  time  for  per- 
formance, the  contract  is  to  be  construed  as 
allowing  a  reasonable  time  for  that  purpose. 
Clark  on  Contracts  <2d  Ed.)  408;  Hammon 
on  Contracts,  881.  Where  a  party  to  a  con- 
tract undertakes  to  do  a 'particular  act,  the 
performance  of  which  depends  entirely  upon 
himself,  and  the  contract  is  silent  as  to  the 
time  of  performance,  the  law  implies  an  en- 
gagement that  it  shall  be  executed  within  a 
reasonable  time.  9Cyc.613.  Of  course.  It  was 
not  intended  by  the  parties  that  this  execu- 
tory agreement  should  continue  for  all  time. 
The  parties  had  definitely  agreed  that  the 
agreement  should  not  be  in  existence  after 
January  1,  1904,  so  far  as  the  hulls  were  con- 
cerned. The  plaintiff  had  agreed  to  sell  to 
the  defendants  meal.  Whether  they  were  en- 
titled to  receive  the  hulls  depended  upon 
whether  they  demanded  the  delivery  prior  to 
January  1, 1904.  Whether  they  should  be  en- 
titled to  demand  the  meal  depended  upon 
whether  the  delivery  was  called  for  within  a 
reasonable  time  after  the  execution  of  the 
contract  The  plaintiff  was  under  no  obliga- 
tion to  tender  either  the  hulls  or  the  meal. 
It  was  under  obligation  to  deliver  in  the  one 
instance  in  the  time  provided  in  the  contract, 
and  in  the  other  in  the  time  authorized  by 
law.  What  was  a  reasonable  time  in  which 
to  call  for  a  delivery  of  the  meal  under  the 
contract  is  a  question  of  fact,  to  be  deter- 
mined by  a  Jury  under  all  of  the  circum- 
stances of  the  case.  The  answer  alleges  tbiit 
the  defendants  demanded  full  performance 
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on  rebraary  8,  1905.  Full  performance 
would  have  meant  the  delivery  of  all  of  the 
articles  that  defendants  were  entitled  to  de- 
mand under  the  contract  and  had  not  been 
delivered  prior  to  that  time.  This  was  a 
suflacient  allegation  of  a  demand  for  delivery, 
and  whether  this  demand  was  made  within 
a  reasonable  time  is  to  be  determined  as 
above  Indicated. 

This  case  is  to  be  distinguished  from  the 
case  of  Electric  Railway  CJo.  v.  Tennessee  Co., 
98  Ga.  189,  26  S.  B.  741,  In  that  the  contract 
there  under  consideration  was  an  executory 
agreement  for  the  sale  of  a  given  quantity  of 
articles  to  be  delivered  dally  for  a  period  not 
specified.  It  was  held  that  the  contracting 
party  who  was  to  furnish  the  articles  could 
not  terminate  the  contract  without  notice,  but 
that  It  could  be  terminated  by  giving  notice. 
In  the  present  case  the  articles  were  not  to 
be  delivered  dally,  but  they  were  to  be  de- 
livered when  called  for.  The  time  In  which 
they  were  to  be  called  for  not  being  fixed  by 
the  parties,  the  law  implies  that  it  was  the 
Intention  of  the  parties  that  a  reasonable 
time  should  be  allowed  for  this  purpose.  In 
addition  to  this,  that  case  did  not  deal  with 
the  question  as  to  when  notice  of  discon- 
tinuance should  be  given.  There  is  nothing 
in  that  case  to  indicate  that  even  a  contract 
of  the  character  there  involved  can  be  dis- 
continued by  notice  without  allowing  the 
parties  a  reasonable  time  to  make  other  ar^ 
rangements  in  reference  to  the  matter  which 
was  the  subject-matter  of  the  undertaking. 
The  case  rested  upon  the  principle  stated  in 
Clark  on  Contracts  in  this  language:  **If  a 
continuous  contract  fixes  no  time  during 
which  it  is  to  last,  and  no  time  is  fixed  by  law 
or  by  usage,  it  may  be  *  determined  at  the 
will  of  either  ptLTty  by  notice."  Clark  on 
Con.  (2d  Ed.)  430. 

4.  It  is  said,  though,  that  it  appears  that 
the  defendant  did  not  comply  with  the  con- 
tract in  reference  to  payment  at  the  end  of 
each  month,  and  therefore  this  was  sufi^clent 
reason  for  the  plaintiff  to  refuse  to  make 
further  deliveries.  Under  the  averments  of 
the  answer  it  is  evident,  so  far  as  the  time 
of  payment  was  concerned,  that  the  course 
of  dealing  between  the  parties  had  been  such 
as  to  nullify  this  stipulation  of  the  contract 
The  contract  provided  for  statements  to  be 
rendered  at  given  times,  which  were  not  ren- 
dered, although  demanded,  and  payment  was 
received  at  other  times  without  objection.  It 
Is  said,  too,  that  the  stipulation  as  to  time  in 
that  portion  of  the  contract  providing  for  the 
sale  of  hulla  has  also  been  waived.  There 
are  in  the  pleadings  averments  that  by  mu- 
tual agreement  and  tacit  consent,  or  similar 
words,  certain  things  had  been  done.  No  ex- 
press agreement  changing  the  time  is  set  up 
in  the  pleadings.  The  facts  relied  upon  to 
show  such  agreement  are  set  forth,  and 
the  words  above  referred  to  seem  to  be. 
merely  the  conclusion  of  the  pleader  from 
the  facts  alleged,  and  the  presiding  Judge, 


In  an  opinion  which  appears  In  the  record, 
states  that  it  was  admitted  in  the  argument 
before   him   that  these   words  were   to   be 
given  no  more  effect  than  mere  conclusions 
from   the   facts   pleaded.     It   appears   that 
there  were  hulls  delivered  after  the  1st  day 
of  January.    This  might  constitute  a  waiver 
as  to  the  demand  being  made  before  that 
date,  so  far  as  these  hulls  were  concerned. 
But  would  this  waiver  go  any  further  than 
the  particular  transaction?    While  a  distinct 
stipulation  in  a  contract  may  be  waived  by 
the  conduct  of  the  parties,  it  must  appear 
that  it  was  the  Intention  of  the  parties  to 
treat  such  stipulations  as  no  longer  binding. 
The  mere  fact  that  one  party  so  intended 
would  not  bring  about  this  result    It  must 
appear  that  it   was  the  mutual   intention; 
that  is,  the  circumstances  must  be  such  as,  in 
law,  to  make  practically  a  new  agreement  as 
to  stipulations  contained  in  the  original  con- 
tract     And,    construing   the    answer   most 
strictly  against  the  pleader,  we  cannot  say 
that  the  averments  are  sufficient  to  show 
that  there  was  such  a  course  of  dealing  as 
to  show  a  mutual  intention  to  do  away  with 
the  stipulations  In  the  original  contract  as  to 
the  time  that  the  hulls  were  to  be  delivered. 
5.  It  is  contended  by  counsel  for  plain- 
tiff in  error  that  under  the  contract  the  oil 
company  was  bound  to  store  a  certain  quanti- 
ty of  hulls  on  the  1st  day  of  January,  1904, 
for  delivery  thereafter.     The  contract  was 
to  deliver  when  called  for  a  given  quantity  of 
hulls.     If  all  were  not  delivered  prior  to 
January  1,  1904,  and  the  quantity  undeliver- 
ed was  equal  to  or  less  than  the  quantity  In 
the  provision  in  reference  to  storing,   then 
the  plaintiff  was,  on  application,  to  store  for 
the  benefit  of  the  defendants ;  but  we  do  not 
think  that  It  was  the  intention  ft  the  parties 
that  this  quantity  should  be  stored,  without 
reference  to  a  request  on  the  part  of  the  de- 
fendants.   A  reasonable  interpretation  of  the 
contract  was  that  if  the  defendants,  in  their 
business,  could  not  use  the  entire  quantity 
before   the   1st  day  of  January,   1904,   the 
plalntlfl^  would  keep  stored  not  exceeding  a 
certain  quantity  for  deliverv  thereafter.    But 
there  was  no  positive  duty  imposed  upon  the 
plaintiff  by  the  terms  of  the  contract  to  liold- 
or  store  this  amount  for  the  benefit  of  the 
defendants.    There  is  no  allegation  that  there 
was  any  request  on  the  part  of  the  defend- 
ants, prior  to  January  1,  1904,  to  store  this 
quantity.    The  right  of  the  defendants  to  de- 
mand delivery,  as  well  as  to  demand  storage, 
terminated  on  the  date  provided  In  the  con- 
tract   The  answer  and  the  amendment  there- 
to, so  far  as  each  related  to  that  portion  of 
the  contract  providing  for  the  sale  of  hulls, 
set  forth  no  defense;    but  those  portions  of 
the  answer,  and  the  amendment  thereto,  re- 
lating to  the  contract  for  the  sale  of  meal, 
set  forth  a  cause  of  action. 

Judgment  reversed.    All  the  Justices  oon- 
cnr. 
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(128  Ga.  654) 

C30LBY  T.  COLBT. 
(Saprane  Gonrt  of  Georgia.    July  11,  1907.) 

1.  Writ  of  Erbob  —  Dismissal  —  WaIvkb  of 
Objections. 

Where  a  wife  filed  rait  against  her  hasband 
for  permanent  alimony,  and  also  applied  to  have 
temporary  alimony  awarded  for  the  benefit  of 
henelf  and  their  child  of  tender  years,  and 
where  the  presiding  judge  declined  to  award  tem- 
porary alimony  or  attorney's  fees  to  the  wife,  but 
directed  that  a  certain  amonnt  shoald  be  paid 
by  the  husband  each  month  for  the  support  and 
maintenance  of  the  child,  and  to  the  ruling  de- 
nying temporary  alimony  and  attorney's  fees  for 
her  the  wife  excepted,  the  fact  that  while  the 
case  was  pending  in  this  court  she  collected  some 
of  the  amount  awarded  for  the  support  of  the 
child  will  not  be  ground  for  dismissing  the  bill 
of  exceptions. 

2.  DiVOBCE  — Tempobabt  Aumont  — Disobe- 

TION  OF  CoUBT. 

Where  a  wife  sues  her  husband  for  permanent 
alimony  on  the  ground  that  they  are  living  sepa- 
rately, and  applies  for  temporary  alimony  pend- 
ing the  suit  on  the  hearing  of  the  application  for 
temporary  alimony  the  merits  of  the  case  are  not 
in  issue,  and  the  presiding  judge  will  not  general- 
ly refuse  alimony  merely  because  the  evidence  is 
conflicting,  or  the  right  to  permanent  alimony  on 
the  final  trial  may  be  doubtful ;  but  it  is  not  an 
invariable  or  arbitrary  rule  that  alimony  must  be 
awarded  upon  proof  of  the  marriage  and  sepa- 
ration, without  regard  to  the  circumstances  of 
the  case.  The  presiding  judge,  in  fixing  the 
amount  of  alimony,  may  inquire  into  the  cause 
and  circumstances  of  the  separation  rendering 
the  alimony  necessary,  and  in  his  discretion  may 
refuse  it  altogether,  if  the  evidence  so  warrants, 
or,  if  there  is  a  minor  child,  he  may  award  an 
amount  for  the  support  of  the  child,  and  refuse 
to  award  alimony  for  the  wife. 

[EM.  Note.—For  cases  in  point  see  Cent  Dig. 
vol.  26.  Husband  and  Wife,  §§  1064,  1066.] 

(Syllabus  by  the  Gonrt.) 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; J.  H.  Martin,  Judge. 

Action  by  Mary  Col^  against  B.  B.  J. 
Goley.  From  the  judgmoit,  plaintiff  brings 
error.     Afl^rmed. 

Mrs.  Mary  Coley  brought  suit  for  tempo- 
rary and  permanent  alimony  against  her  hus- 
band, B.  B.  J.  Coley,  alleging  that  her  hus- 
band had  driven  her  away  from  home  with- 
out cause,  that  they  were  living  in  a  bona 
tide  state  of  separation,  and  that  she  bad  no 
means  of  support  for  herself  and  their  minor 
children,  except  to  seek  employment  as  a 
domestic  servant  On  the  hearing  of  the  ap- 
plication for  temporary  alimony,  she  alone 
testified  on  her  own  behalf.  Ten  witnesses 
were  Introduced  on  behalf  of  the  defense, 
several  of  whom  testified  that  they  knew  her 
general  character  for  truth  and  veracity  in 
the  community  In  which  she  lived,  that  It 
was  bad,  and  that  they  would  not  believe  her 
on  oath.  Several  others  testified  that  she 
was  not  driven  from  home  by  the  defendant, 
but  left  of  her  own  accord;  that  she  was 
violent  and  abusive  toward  him,  cursing  him, 
threatening  to  kill  him,  and  indulging  in  the 
most  foul,  vulgar,  and  Indecent  language  in 
his  presence  and  that  of  bis  young  children 
tj  a  former  marriage;  that  she  left  once,  and 


afterwards  returned,  and  then  left  agaia; 
that  when  she  came  back  she  said  that  she 
"didn't  have  anything  on"  the  defendant,  and 
that  she  had  come  back  to  get  something 
against  him,  but  that  she  had  been  unable  to 
do  80,  and  was  going  to  leave  again.  Prior 
to  her  marriage  she  had  been  employed  in  a 
hotel.  The  presiding  Judge  refused  to  grant 
temporary  alimony  or  attorney's  fees  to  the 
wife,  but  allowed  $5  per  month  for  the  bene- 
fit of  the  minor  child.    The  plaintiff  excepted. 

Hardeman  A  Jones,  for  plaintiff  in  error* 
Fort  &  Grice,  for  defendant  In  error. 

LUMPKIN,  J.  (after  stating  the  facts).  1. 
On  the  call  of  the  case  in  this  court  a  motion 
was  made  to  dismiss  the  writ  of  error,  on  the 
ground  that  the  plaintiff  had  collected  some 
alimony  under  the  order  and  had  sought  to 
collect  more.  In  support  of  the  motion  a 
letter,  bearing  date  after  the  filing  of  the  bill 
of  exceptions,  from  counsel  for  plaintiff  to 
one  of  the  counsel  for  defoidant,  was  pre- 
sented. A  statement  in  It  Indicated  that  the 
plaintiff  had  collected  three  or  four  of  the 
payments  ordered  to  be  made  f6r  the  benefit 
of  the  child,  and  the  attorneys  urged  tjiat 
other  payments  which  were  in  arrears  should 
be  made.  If  a  judgment  is  r^dered  in  favor 
of  the  plaintiff,  which  she  thinks  too  sm^ll, 
she  may  except  and  have  the  question  tested, 
or  she  may  suppress  her  dissatisfaction  and 
collect  the  Judgment  She  cannot  do  both. 
Owens  V.  Read  Phosphate  Co.,  115  Ga.  768, 
42  S.  B.  62.  Were  this  Judgment  in  favor 
of  the  wife  and  for  her  benefit,  the  motion  to 
dismiss  would  prevail;  but  where  the  pre- 
siding Judge  refused  alimony  for  the  wife, 
and  only  made  provision  for  maintenance  of 
the  little  child  of  the  two  parties,  we  do  not 
think  it  would  be  within  either  the  spirit  or 
the  Justice  of  the  law  to  hold  that  she  must 
repudiate  this  entirely,  and  allow  the  child 
to  suffer.  In  order  to  permit  her  to  except  to 
the  refusal  of  alimony  for  her.  The  motion 
is  overruled, 

2.  Formerly  a  wife  had  no  separate  prop- 
erty. What  she  had  at  marriage  and  what 
she  acquired  afterwards  vested  hi  the  hus- 
band. If  a  separation  occurred,  whether  a 
divorce  was  pending  or  not,  starvation  or 
suffering  was  often  imminent,  unless  provi- 
sion were  made  for  her  support  from  the  prop- 
erty of  her  husband,  or  unless  she  was  cared 
for  by  the  charity  of  friends  or  relatives. 
It  was  thus  almost  a  matter  of  course  to 
grant  temporary  alimony  to  the  wife  where 
a  divorce  suit  was  pending  between  her  and 
her  husband.  In  the  great  change  which  has 
come  Into  the  law  In  respect  to  the  property 
of  married  women,  under  which  she  not  only 
retains  the  property  which  she  had  at  mar- 
riage, and  that  which  she  acquires  subse- 
quently, but  sometimes  holds  the  title  of  all 
the  family  property,  the  rigid  application  of 
the  old  rule  in  regard  to  the  granting  ot 
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alimony  has  been  somewhat  modified.  In 
the  first  Ck>de  of  the  state  It  was  provided 
that,  "on  application  for  temporary  alimony, 
the  merits  of  the  cause  are  not  In  issue, 
though  the  judge,  in  fixing  the  amount  of 
alimony  may  Inquire  Into  the  cause  and  cir- 
cumstances of  the  separation  rendering  the 
alimony  necessary,  and  in  his  discretion  may 
refuse  it  altogether."  See  Civ.  Code  1895,  § 
2400.  When  the  original  Code  was  adopted 
there  was  no  provision  for  granting  tempo- 
rary alimony  except  pending  a  divorce  suit 
In  1870  an  act  was  passed  (Acts  1870,  p.  413), 
which  is  now  codified.  Civ.  Ck>de  1895,  § 
2467.  It  provided  that  "when  husband  and 
wife  are  living  separately,  or  are  bona  fide 
in  a  state  of  separation,  and  there  is  no  ac- 
tion for  divorce  pending,  the  wife  may,  in 
behalf  of  herself  and  her  minor  children,  if 
any,  or  either,  institute  a  proceeding  by  peti- 
tion setting  forth  fully  her  case;  ^nd  upon 
three  days  notice  to  the  husband,  the  judge 
may  hear  the  same  in  term  or  in  vacation^ 
and  grant  such  order  as  he  might  grant  were 
it  based  on  a  pending  libel  for  divorce,"  etc. 
It  will  be  seen  at  a  glance  that  the  Legisla- 
ture placed  the  granthig  of  temporary  ali- 
mony pending  a  suit  for  permanent  alimony, 
where  the  parties  are  living  separately  or  are 
li^  a  bona  fide  state  of  separation,  on  prac- 
tically the  same  footing  as  an  application  for 
temporary  alimony  pending  a  divorce  suit 
It  was  distinctly  declared  that  the  presiding 
judge  might  "grant  such  order  as  he  might 
grant  were  it  based  on  a  pending  libel  for 
divorce."  If  it  were  based  on  such  a  libel, 
the  section  of  the  original  Code  already 
quoted,  which  was  in  existence  when  the  act 
of  1870  was  pdssed,  and  is  still  in  the  Code, 
stated  what  manner  of  order  might  be  grant- 
ed, and  provided  for  the  use  of  the  judge's 
discretion  In  respect  thereto.  The  duty  of  a 
husband  to  support  his  wife  still  remained, 
and  was  not  destroyed  by  the  change  In  the 
law  In  respect  to  the  property  of  married 
women.  The  first  provision  of  section  2460 
of  the  Civil  Ck)de  of  1895,  which  declares 
that  on  applications  for  temporary  alimony 
the  merits  of  the  cause  are  not  in  issue,  in- 
dicates that  the  judge  will  not  take  the  place 
of  the  jury  on  the  ultimate  trial,  decide  the 
whole  merits  of  the  controversy  between  the 
parties,  and  grant  or  refuse  temporary  ali- 
mony as  if  he  were  granting  or  refusing  a 
divorce.  It  may  be  very  commonly  necessary 
and  proper  that  the  wife  should  be  supported 
during  the  suit,  and  should  have  counsel  fees, 
in  order  that  her  side  of  the  contention  may 
be  fairly  submitted  to  the  jury  on  the  final 
trial;  but,  on  the  other  hand,  it  Is  not  an 
arbitrary  and  unvarying  rule  that  the  judge 
must  grant  alimony  or  attorney's  fees.  He 
Is  allowed  some  discretion;  and,  if  the  facts 
are  such  as  to  demonstrate  the  impropriety 
of  granting  the  alimony,  in  the  discretion  of 
the  judge  it  may  be  refused. 


The  great  weight  of  the  testimony  here 
was  to  the  effect  that  the  plaintiff  shame- 
fully mistreated  her  husband,  threatening 
to  kill  him,  using  physical  violence  upon  him, 
and  employing  such  foul.  Indecent,  and  pro- 
fane language  to  him  in  the  presence  of  his 
children  by  a  former  marriage,  and  In  the 
hearing  of  neighbors  and  other  members  of 
the  family,  as  to  shock  the  moral  sense  of 
decent  people.  The  testimony  also  indicat- 
ed that,  instead  of  being  driven  from  home 
by  her  husband,  she  attempted  to  aggravate 
him  Into  striking  her,  for  the  avowed  pur- 
pose of  using  his  conduct  against  him  in  a 
suit  for  alimony,  and  that,  failing  In  this, 
she  deserted  him.  She  denied  this.  Several 
witnesses  Impeached  her  veracity,  and  testi- 
fied that  she  was  unworthy  of  belief,  and 
she  brought  none  to  sustain  her.  Before  her 
marriage  she  had  been  employed  in  a  hotel, 
where  she  worked  for  a  living;  and  while  a 
return  to  labor  may  have  been  less  satis- 
factory to  her  than  alimony,  it  does  not  ap- 
pear to  have  been  a  hardship  to  which  she 
was  unaccustomed.  Dicken  v.  Dlcken,  33 
Ga.  663;  Williams  v.  Williams,  114  Ga.  772, 
40  S.  B.  782.  In  Hawes  v.  Hawes,  66  Ga. 
142,  a  husband  and  wife  agreed  that  she 
should  stay  at  her  sister's  and  he  would  sup- 
port 'her  and  "do  what  was  right"  She 
brought  suit  against  him  for  alimony.  The 
court  held  that  this  constituted  a  case  of 
voluntary  separation  within  the  meaning  of 
the  CJode.  In  the  opinion  Crawford,  J.,  add- 
ed: "Had  this  agreement  never  been  made, 
and  he  had  stood  upon  his  legal  rights  and 
obligations  under  the  other  facts  of  the  case 
as  disclosed  by  the  record,  his  liability  would 
have  been  governed  by  section  1740  [now 
section  2460]  of  the  Code,  as  construed  by 
this  court  in  Dicken  v.  Dicken.  38  Ga.  663." 
In  Glass  v.  Wynn,  76  Ga.  319,  in  the  first 
division  of  the  opinion,  it  was  declared  that, 
"the  evidence  Is  distressingly  conflicting  in 
respect  to  the  party  whose  fault  caused  the 
separation,  but  this  court  defers  to  the  judg- 
ment of  the  court  below  thereon.  It  being  of 
opinion  that  there  is  evidence  enough  to  sus- 
tain the  judgment  against  any  idea  that  he 
abused  his  discretion;  and  so  in  respect  to 
the  treatment  of  the  wife  by  the  husband 
the  testimony  conflicts,  and  we  must  adjudi- 
cate all  these  decisions  on  facts,  where  they 
are  thus  uncertain,  in  the  same  way."  Dis- 
cretion in  deciding  the  question  necessarily 
involves  the  power  to  decide  it  either  way,  if 
the  evidence  so  authorizes  It  In  the  next 
division  of  the  opinion  It  was  said  that  the 
act  of  1870  declares  that  this  procedure  may 
be  had  at  the  instance  of  the  wife,  when  hus- 
band and  wife  are  living  separately,  or  are 
bona  flde  in  a  state  of  separation,  there  be- 
ing no  action  for  divorce  pending;  and  the 
cause  before  the  court  was  held  to  fall  with- 
in the  provisions  of  the  act  It  Is  true  Xhut 
the   able  Chief  Justlse  who   delivered  th« 
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opinion  made  use  of  the  expression,  "And, 
in  our  judgment,  it  is  Immaterial  what 
brought  this  separation  about,'*  and  that  he 
also  said:  "We  do  not  see  that  Hawes  v. 
Hawes  conflicts  with  this  view  of  the  sec- 
tion. If  so,  the  remark  is  obiter."  In  the 
third  division  of  the  opinion  It  was  said  that, 
"even  if  there  must  be  cruel  treatment  or 
voluntary  separation  in  order  that  this  pro- 
ceeding may  be  had,  we  think  in  such  a  case 
cruel  treatment  may  exist  from  conduct 
other  than  blows." 

It  was  contended  that  this  was  an  adjudi- 
cation that,  if  parties  were  living  in  a  state 
of  separation,  It  was  immaterial  what 
brought  about  that  state,  and  that  the  pre- 
siding judge  had  no  discretion  to  refuse 
ten4)orary  alimony  to  the  wife,  regardless  of 
the  conduct  of  the  parties,  but  was  bound  to 
award  it,  if  it  were  shown  that  the  parties 
were  married  and  were  living  separately. 
We  do  Qot  think  that  this  is  a  proper  in- 
terpretation to  put  upon  the  decision  in  that 
case;  and,  although  the  language  quoted  was 
used,  it  was  employed  arguendo,  and  was 
unnecessary  to  the  decision.  If  the  construc- 
tion contended  for  were  given,  It  would  place 
the  court  in  a  somewhat  singular  attitude 
of  holding  three  propositions:  (1)  That  the 
presiding  judge  had  a  discretion  in  the  mat- 
ter, and  that  it  did  not  abuse  it  in  that  case; 
<2)  that  he  had  no  discretion,  but  was  bound 
to  award  alimony,  regardless  of  discretion; 
and  (3)  that,  if  cruel  treatment  or  voluntary 
separation  must  be  shown,  there  was  suffi- 
cient evidence  of  It,  and  the  court  did  not 
err  in  his  finding,  or,  in  other  words,  that  he 
did  not  abuse  his  discretion.  We  are  un- 
willing to  give  a  construction  to  the  ruling 
in  that  case  which  will  produce  such  a  con- 
flict of  positions.  Nor  do  we  believe  that 
the  court  meant  to  say  that,  if  marriage  and 
separation  were  shown,  the  presiding  judge 
must  disregard  all  other  evidence  and  award 
alimony  in  all  events.  Suppose  a  wife 
should  desert  her  husband  without  cause,  and 
take  up  her  abode  in  a  house  of  111  fame  as 
a  common  prostitute,  would  any  court  hold 
that  her  husband  was  bound  to  pay  her 
alimony  merely  because  they  had  been  mar- 
ried and  were  living  separately?  The  case 
of  Glass  V.  Wynn,  so  far  as  has  come  to 
the  knowledge  of  the  writer,  has  been  but 
twice  cited — once  in  the  case  of  Ray  v.  Ray, 
106  Ga.  263,  32  S.  B.  91,  where  it  was  cited 
on  the  subject  of  what  might  constitute  cruel 
treatment;  and  once  in  Ring  v.  Ring,  118  Ga. 
183-188,  44  S.  E.  861.  32  L,  R.  A.  878,  where 
It  was  criticised.  Probably  the  expression 
quoted  above  from  the  opinion  in  the  case 
of  Hawes  v.  Hawes  was  an  obiter  dictum; 
but.  If  so,  we  think  it  was  a  correct  state- 
ment of  the  law. 

In  the  present  case  there  was  no  abuse  of 
discretion  in  the  order  granted  by  the  pre- 
siding judge. 

Judgment  afllrmed.  All  the  Justices  con- 
cur. 


(1  Ga.  App.  858) 
MATHIS  V.  HARRELL.    (Nos.  190,  191.) 
(Ck)urt  of  Appeals  of  Georgia.    March  2,  1907.) 

1.  Contracts— Modification— Conditions. 

The  petition  as  amended  sets  forth  a  cause 
of  action,  and  the  court  did  not  err  in  overrul- 
ing the  defendant's  demurrer. 

2.  Sami>~Oonditions— Waivsb. 

The  court  erred  in  directing  a  verdict 

3.  Samet-Aotions  —  EviDBNCB  —  Admissibil- 
ity. 

No  other  error  appears. 

(Syllabus  by  the  Conrt) 

Error  from  City  Court  of  Balnbrldge;  Har- 
rell.  Judge. 

Action  by  P.  L.  Mathls  against  one  Har- 
rell.  Judgment  for  defendant,  and  plaintiff 
brings  error.  Defendant  assigns  a  cross^blll. 
Judgment  on  main  bill  reversed,  on  cross- 
bill affirmed. 

B.  S.  Longley  and  J.  R.  Wilson,  for  plain- 
tiff in  error.  Russell  &  Hawes,  for  defend* 
ant  in  error. 

POWELL,  J.  The  instrument  under  which 
the  plaintiff's  cause  of  action  arose  is  as 
follows:  "Balnbrldge,  Ga.  Contract  between 
Mart  Clothing  Company,  of  the  first  part,  and 
P.  L.  Mathis,  second  part  The  Mart  Cloth- 
ing Company  is  to  furnish  P.  L.  Mathis  a 
stock  of  goods,  such  as  they  think  best  and 
in  such  amounts  as  they  think  advisable,  to 
do  a  general  business  in  Balnbrldge,  6a., 
on  Water  Street,  in  the  Hicks  block,  to  be 
known  as  the  Bazaar.  Said  Mathis  is  to  be 
manager,  keep  a  strict  account  of  the  cash, 
sales  and  expenses,  remit  all  cash  to  the 
Mart  Clothing  Company,  and  to  sell  strictly 
for  the  cash;  and  the  minute  that  anything 
Is  charged  or  sold  to  any  one  on  a  credit,  said 
P.  L.  Mathis  then  and  there  loses  all  interest 
in  the  business,  and  turns  same  over  to  the 
Mart  Clothing  Company,  without  any  further 
claim,  and  at  any  time  the  business  does  not 
prove  satisfactory,  or  Is  not  being  run  satis- 
factory to  the  Mart  Clothing  Company,  said 
Mathis  is  to  turn  over  the  business  to  the 
Mart  Clothing  Company,  and  to  receive  sixty 
dollars  per  month  for  his  services  for  each 
month  he  has  been  manager  of  the  Bazaar, 
less  what  he  has  already  drawn  out.  Am  to 
take  stock  at  least  once  a  year,  and  said 
Mathis  is  to  receive  one  half  of  the  net  profits 
for  running  and  managing  the  same,  and  P. 
L.  Mathis  is  to  draw  not  more  than  fifty 
dollars  for  living  expenses,  or  for  other  use, 
and  the  amount  he  draws  is  to  be  deducted 
from  his  half  of  the  profits.  In  case  of  fire 
P.  L.  Mathis  is  to  receive  sixty  dollars  per 
month  for  each  month  he  has  been  manager, 
less  what  he  has  already  drawn,  and  relin- 
quish all  further  claims  to  the  business.  This 
3rd  Nov.,  1904.  The  Mart  Clothing  Compa- 
ny, per  C.  C.  H.  P.  L.  Mathis."  The  peti- 
tion brought  by  Mathis  alleges  that  Mrs. 
Harrell  is  the  sole  owner  of  the  Mart  Cloth- 
ing Company,  and  that  he  was  to  receive  for 
his  services  under  the  contract  with  her.  set 
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out  above,  a  salary  of  $60  per  montli;  that 
under  the  contract  he  took  charge  of  the 
store  and  worked  in  the  same  as  manager  for 
13  months  and  20  days,  performing  his  con- 
tract as  agreed;  that  In  November,  1905,  by 
mutual  consent  of  himself  and  of  Mrs.  Har- 
rell,  he  severed  his  connection  with  the  busi< 
ness,  and  upon  his  turning  it  over  to  Mrs. 
Harrell  she  agreed  to  pay  him,  as  the  bal- 
ance due  him,  the  sum  of  $137,  but  that  she 
neglects  and  refuses  to  pay  the  same,  al- 
though due  under  said  contract;  wherefore 
this  suit  is  brought,  etc.  The  defendant  filed 
a  general  demurrer  to  the  petition,  on  the 
ground  of  no  cause  of  action;  also  a  special 
demurrer  on  the  ground  that  ''it  does  not 
appear  how  or  in  what  manner  defendant 
became  indebted  to  plaintiff  in  the  amount 
sued  for.  It  does  not  allege  that  the  amount 
sued  for  represents  one-half  of  the  net  profits, 
or  that  it  was  the  balance  due  upon  the 
salary  plaintiff  was  to  receive,  according  to 
the  terms  of  the  contract"  The  plaintiff 
filed  an  amendment  to  the  petition,  amplify- 
ing the  original  allegations,  as  follows: 
"That  defendant  Is  indebted  to  him  In  the 
sum  of  $137,  under  the  contract  attached  to 
plaintiff's  petition;  that  under  said  contract 
plaintiff  was  to  receive  a  salary  of  $60  per 
month  for  his  services  as  manager  of  said 
store;  that  he  worked  as  manager  for  the 
term  of  13  months  and  21  days;  that  during 
said  term  he  drew  only  |50  per  month,  and 
that  this  defendant  is  due  him  the  sum  of 
$137  on  his  salary  under  said  contract;  that 
when  he  left  the  service  of  the  said  defend- 
ant sh€t  agreed,  through  her  agent,  C.  C.  Har- 
rell, to  pay  him  this  amount  within  one  week. 
Defendant  has  failed  to  pay  the  same  or  any 
part  thereof,"  The  court  overruled  the  de- 
murrer, and  this  ruling  is  complained  of  in 
the  cross-bill  of  exceptions.  The  defendant 
answered,  admitting  the  execution  of  the 
contract,  but  denying  the  other  material  al- 
legations of  the  petition,  and  pleading  fur- 
ther that  the  plaintiff  had,  without  her  con- 
sent, broken  the  contract,  and  left  her  em- 
ployment; that  under  the  plaintifTs  manage- 
ment the  business  had  made  no  net  profits; 
that,  in  violation  of  the  terms  of  the  contract, 
the  plaintiff  had,  during  his  management  of 
the  business,  sold  on  credit  goods  to  the 
amount  of  $200  to  various  persons,  many  of 
whom  were  insolvent,  and  that  she  did  not 
know  of  this  violation  of  the  terms  of  the 
contract  prior  to  the  time  plaintiff  left  her 
employ. 

The  only  witnesses  sworn  In  the  case  were 
the  plaintiff  and  C.  C.  Harrell,  who  was  ad- 
mitted to  be  the  defendant's  manager  and 
general  agent  throughout  the  transaction. 
Mathis,  by  his  testimony,  substantiated  his 
allegations  as  to  the  length  of  service  per- 
formed by  him.  He  further  testified  that, 
having  the  opportunity  of  working  for  better 
wages  elsewhere,  he  told  Harrell  that  he  was 
going  to  quit,  and  Harrell  consented,  and  the 
sto(  ks  and  books  were  turned  over.    Harrell 


Inquired  as  to  how  they  should  settle.  Ma- 
this replied  that  the  quickest  way  was  for 
Harrell  to  pay  him  the  $60  per  month,  un- 
less he  desired  to  take  stock.  Harrell  agreed 
to  settle  on  this  basis,  and  promised  to  pay 
the  amount  the  next  week.  Harrell  request- 
ed Mathis  to  wait  a  while  longer,  until  he 
could  collect  some  of  the  accounts  which 
were  outstanding ^on  the  books.  After  a  few 
days  another  demand  for  payment  was  made, 
and  Harrell  still  claimed  that  he  had  not 
collected  the  accounts.  Mathis  replied  that 
he  would  take  the  accounts  as  payment  on 
the  amount  due  him.  Harrell  then  told  him: 
"I  will  not  pay  you  at  alL  I  have  consulted 
a  lawyer,  and  he  says  I  don't  have  to  pay 
yon."  Harrell  testified  that  Mathis,  instead 
of  selling  for  cash  only,  as  required  by  the 
contract,  sold  goods  on  credit  to  various 
named  persons,  the  aggregate  of  these  credit 
sales  being  about  $150.  During  the  13  months 
in  which  Mathis  ran  the  business  It  lost  mon- 
ey, but  he  was  unable  to  say  how  much.  De- 
fendant did  not  object  to  his  quitting,  but 
refused  to  pay  him,  because  he  had  broken 
the  contract  and  because  the  business  was 
losing  money.  Mathis,  being  recalled,  ad- 
mitted that  he  had  sold  a  portion  of  the 
goods  mentioned  on  credit,  the  amount  of 
the  same  aggregating  about  $110,  but  denied 
making  the  other  credit  sales  claimed  by 
Harrell.  As  to  two  of  the  largest  credit 
sales,  amounting  to  about  $75,  he  asserted 
that  these  were  made  with  Harrell's  knowl- 
edge, and  without  complaint  on  his  part 
Harrell  returned  to  the  stand  and  admitted 
that  credit  had  been  extended  to  these  two 
customers  with  his  knowledge  and  approval, 
and  explained  that  he  was  willing  for  the 
extension  of  the  credit  to  them,  because  they 
were  his  regular  customers  and  he  could  not 
supply  them'  with  the  goods  they  wanted 
from  his  other  store.  This  substantially 
states  the  entire  testimony;  and  upon  it  the 
court  directed  a  verdict  for  the  defendant. 

1.  Under  the  allegations  of  the  petition, 
especially  as  amended,  we  think  a  cause  of 
action  is  laid.  Counsel  for  Harrell  contend 
that  the  demurrer  should  have  been  sustained 
because  the  plaintiff  seeks  to  recover  salary 
at  the  rate  of  $60  per  month,  though,  under 
the  contract,  he  was  to  have  this  rate  of 
salary  only  upon  the  happening  of  one  or  the 
other  of  two  conditions— either  that  the  busi- 
ness did  not  prove  satisfactory,  or  that  it 
was  destroyed  by  flre^neither  of  which  is 
alleged  to  have  occurred.  It  will  be  seen, 
however,  that  the  plaintiff  did  not  predicate 
his  action  directly  upon  the  contract,  but  up- 
on a  settlement  agreed  on  between  the  par- 
ties at  the  mutually  satisfactory  termination 
of  the  contract  In  our  opinion  the  sum  so 
agreed  upon  was  in  strict  accordance  with 
the  terms  of  the  contract,  for  this  was  the 
amount  to  be  paid  **at  any  time  the  business 
does  not  prove  satisfactory"  and  the  allega- 
tion that  the  arrangement  was  discontinued 
by  mutual  consent  can  have  no  other  reason- 
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able  intendment  than  that  It  was  satisfactory 
to  qnit,  and  therefore  unsatisfactory  to  con- 
tinue the  Yrasiness.  However,  it  is  unneces- 
sary for  us  to  decide  this  much,  for  Irrespec- 
tiye  of  the  rights  of  the  parties  under  the 
contract  if  In  a  bona  fide  attempt  to  settle 
the  matter  the  parties  agreed  on  this  sum, 
such  an  accord  would  be  binding.  City  Elec. 
By.  Ck>.  y.  Floyd  Co.,  115  Ga.  655,  42  S.  B. 
45,  and  cases  therein  cited. 

2.  We  infer  from  the  briefs  of  counsel  that 
our  able  and  impartial  Brother  of  the  trial 
bench  directed  the  verdict  for  the  defendant 
on  the  theory  that  it  affirmatively  appeared 
that  Mathis  had  forfeited  his  rights  under 
title  contract  by  reason  of  having  sold  goods 
on  credit  While  it  is  nndisputed  that  the 
plaintiff  violated  the  terms  of  the  original 
contract  in  this  respect,  still  such  a  violation 
could  be  waived  by  the  opposite  party,  and  it 
Is  by  no  means  certain,  under  the  evidence, 
that  such  a  walvei;  has  not  taken  place. 
This  is  a  question  for  the  Jury.  If  Harrell, 
with  notice  that  these  credit  sales  had  taken 
place,  still  agreed  upon  the  settlement  as 
claimed  by  Mathis,  he  cannot  repudiate  it 
Indeed,  even  in  the  absence  of  the  contract 
of  settlement  if,  during  the  continuance  of 
the  business,  Harrell  was  cognizant  of  the 
fact  that  Mathis  was  extending  credit  to 
customers  and  made  no  objection,  the  Jury 
would  be  authorized  to  find  that  it  was  his 
intention  to  waive  this  clause  of  the  orig- 
inal contract  Civ.  Code  1895,  §  8642,  pro- 
vides: *' Where  parties,  in  the  course  of  the 
execution  of  a  contract  depart  from  its 
terms  and  pay  or  receive  money  under  such 
departure,  before  either  can  recover  for  fail- 
ure to  pursue  the  letter  of  the  agreement 
reasonable  notice  must  be  given  the  other  of 
intention  to  rely  on  the  exact  terms  of  the 
agreement.  Until  such  notice,  the  departure 
is  a  quasi  new  agreement"  There  being  evi- 
dence from  which  the  Jury  might  have  found 
that  Harrell  had,  either  in  making  the  settle- 
ment or  by  his  conduct  pending  the  continu- 
ance of  the  business,  waived  the  provisions 
of  the  contract  as  to  these  things,  the  direc- 
tion of  a  verdict  was  erroneous. 

8.  Counsel  for  Mathis  further  complains 
that  the  court  erred  in  excluding  his  testi- 
mony to  the  effect  that  Harrell  had  failed 
to  furnish  additional  goods  for  the  replenish- 
ing of  the  stock  upon  request  of  Mathis. 
Proof  of  this  fact  was  entirely  irrelevant  to 
the  plaintllTs  case  as  laid.  Besides,  as  we 
construe  the  contract,  the  character  and 
quantitjr^of  the  goods  to  be  furnished  was  left 
to  Barren's  discretion.  If  the  kind  or  amount 
furnished  was  not  satisfactory  to  Mathis,  he 
had  his  remedy  under  the  contract  We 
hold  that  the  court  did  not  err  in  excluding 
the  testimony.  If  Mathis  were  suing  upon 
the  original  contract  and  upon  the  theory 
that  tbe  contract  terminated  because  the 
business  did  not  prove  satisfactory,  it  would 
be  competent  for  him  to  testify  that  the  busi- 
ness bad  become  unsatisfactory  by  reason  of 
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Harreirs  failure  to  furnish  the  goods  desir- 
ed; but  such  is  not  the  case. 

Judgment  on  main  bill  of  exceptions  re- 
versed, on  the  cross-bill  affirmed. 


(1  Oa.  App.  5) 
DAVIS  V.  KIBKLAND.     (No.  2.) 
(Court  of  Appeals  of  Georgia.    Jan.  11,  1907.) 

1.  Tbiai/— Questions  fob  Jubt. 

The  decision  of  every  issue  of  fact  is  ex- 
clusively for  the  Jury. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  4G,  Trial,  §  820.] 

2.  Sams — Dibecting  Ybbdict. 

A  verdict  should  not  be  directed,  unless 
there  is  no  issue  of  fact  or  unless  the  proved 
facts,  viewed  from  every  possible  legal  point  of 
view,  can  sustain  no  other  finding  than  that 
directed. 

[Ed.  Note.— For  ca^es  in  point  see  Cent  Dig. 
vol.  46,  Trial,  §S  376-379.] 
a.  Same. 

Where  there  is  conflict  as  to  any  material 
issue  of  fact  it  is  erroneous  to  direct  a  verdict 

[Ed.  Note.— For  cases  in  poUit  see  Cent  Dig. 
vol.  46,  Trial,  §§  342,  343.1 

(Syllabus  by  the  Ck>urt) 

Error  from  City  Court  of  Douglas;  Roan, 
Judge. 

Action  by  H.  Kirkland  against  Mrs.  R.  B. 
Hall  (now  Davis).  Judgment  for  plalntiflF. 
Defendant  brings  error.    Reversed. 

C.  A.  Ward,  P.  L.  Smith,  and  W.  W.  Ben- 
nett for  plaintiff  in  error. 

RUSSELL,  J.  H.  Kirkland  brought  suit 
against  Mrs.  R.  B.  Hall.  He  asked  to  recov- 
er money  paid  to  her  for  timber  for  turpen- 
tine purposes.  He  alleges  that  he  parted 
with  his  money  upon  condition  that  it  should 
be  repaid  to  him,  or  to  the  party  who  might 
gain  a  certain  mentioned  case  then  pending 
in  the  superior  court  He  averred  that  Mrs. 
Hall  (now  Davis)  lost  in  that  suit  and  re- 
fused to  pay  him  as  agreed.  During  the 
trial  the  petition  was  amended  by  striking 
H.  Kirkland  and  inserting  the  words  "H.  & 
D.  Kirkland.*'  The  defendant  filed  a  general 
demurrer,  and  also  demurred  specially:  (1) 
Because  it  is  not  alleged  that  he  took  any 
warranty  for  his  lease,  that  he  was  ever 
ousted  therefrom,  or  attorned  to  any  one 
else  with  the  consent  of  the  defendant  (2) 
Because  the  promise  alleged  was  without 
consideration.  (3)  Because  plalntiflF  in  no 
way  connnected  himself  with  the  suit  in  the 
Coffee  superior  court  referred  to.  These  de- 
murrers were  overruled.  We  think  they 
should  have  been  sustained;  but  in  view 
of  what  is  said  hereafter,  it  is  not  necessary 
now  to  pass  on  them. 

The  defendant  in  her  answer,  though  she 
did  not  remember  the  exact  amount  of  mon- 
ey paid  her,  admitted  all  of  the  plaintiff's 
allegations,  except  as  to  the  promise  to  re- 
pay. She  denied  absolutely  that  there  was 
ever  such  an  agreement  on  her  part  as  was 
alleged   by  the  plaintiff  upon  that  subject 
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The  controlling,  and  indeed  only,  issue  of 
fact  raised  by  the  pleadings  was  whether  the 
defendant  promised  to  return  the  money  to 
the  plaintiff  upon  the  terms  and  conditions 
he  set  up.  The  Judge  directed  a  verdict  for 
the  plaintiff,  and  the  defendant  excepted. 

There  was  evidence  in  behalf  of  the  con- 
tentions of  both  parties.  The  legal  quarrel, 
begun  in  the  pleadings,  warmed  into  a  well- 
drawn  battle  in  the  testimony.  And  the 
lines  of  the  two  armies  of  fact  at  issue  did 
not  harmonize  or  fraternize  any  more  after 
the  heavy  cannonading  of  the  witnesses  than 
they  did  at  first  in  the  desultory  firing  along 
the  picket  lines  of  the  pleadings.  For  this 
reason  we  think  the  judge  erred  in  direct- 
ing a  verdict  In  a  Georgia  trial  the  Judge 
is  the  impersonation  of  the  law  he  expounds, 
construes,  and  enforces.  The  Jury  is  the  sole 
arbiter— the  only  god  of  battles— to  still  the 
conflict  and  decide  the  victor,  in  the  struggle 
between  anta'gonistlc  testimony  marshaled 
under  opposing  leaders,  each  contending  for 
supremacy.  After  the  legal  battle  lines  have, 
by  the  permission  of  the  Judge,  moved  from 
the  skirmishing  of  the  pleadings  into  full 
action  and  real  conflict  between  contending 
statements  of  fact,  he  is  transformed  into 
a  mere  representative  of  a  neutral  power, 
friendly  alike  to  both  belligerents — the  law — 
who  will  see  that  there  is  no  violation  of 
those  rules  of  war,  enforced  by  law,  and  that 
neither  combatant  shall  smuggle  or  receive 
from  the  territories  of  law  any  contraband 
of  war  in  the  form  of  illegal  evidence.  The 
law,  whose  representative  he  Is,  is  friendly 
to  both.  But  he  cannot  stop  the  conflict  as 
long  as  it  proceeds  under  law's  rules  of  war. 
Should  the  two  armies  meet,  panoplied  in 
their  pleadings,  and  either  fail  to  fight,  for 
the  total  lack  of  the  ammunition  of  evidence, 
then,  as  the  representative  of  his  country, 
the  law,  he  declines  to  recognize  a  state  of 
war,  and  makes  no  protest  when  the  victor 
overruns  and  absorbs  his  opponent's  terri- 
tory. If  they  fight  until  the  arbiter  of  bat- 
tles of  fact,  the  Jury  decides  the  confilct 
and  acclaims  the  victor,  the  Judge  then  only 
embodies  in  his  Judgment  proclamation  to 
the  world  at  large  of  the  law's  recognition 
and  approval  of  the  substantial  results  ac- 
cruing to  the  victorious  party. 

In  the  Justly  ordered  universe  of  Jurlspm- 
dence  there  has  never  been  friction  between 
these  separate  nationalities,  the  law  and  the 
evidence.  Law  has  ever  held  a  protectorate 
over  facts,  and  guarantees  its  autonomy. 
These  nations  differ  greatly  in  intrinsic  char- 
acteristics. The  law  is  serene  and  conserva- 
tive through  the  ages,  and  peace  and  order 
are  universal  in  her  wide  domain.  The  ter- 
ritory of  facts  is  in  well-nigh  constant  revo- 
lution, and  its  every  inhabitant  is  volatile, 
erratic,  or  capricious,  and  especially  inclined 
to  change  his  costume  or  disguise  himself  at 
the  behest  of  each  new  forensic  tailor.  The 
law  does  not  exercise  her  suzerainty  over 


the  domain  of  evidence  with  an  iron  hand 
with  a  view  of  enforcing  absolute  peace 
among  its  inhabitants,  because  the  very  rea- 
son for  her  sovereignty  Is  found  in  certain, 
continual,  and  irrepressible  feuda  and  dissen- 
sions. Frequent  as  are  these  contentions, 
and  however  well  calculated  to  tax  the  pa- 
tience of  law's  ministers,  the  law  will  not  al- 
low her  Judge  to  enter  the  domain  of  evi- 
dence while  it  is  unsettled,  nor  even  to  ex- 
press an  opinion  as  to  which  side  should 
win.  Since  the  birth  of  Magna  Gharta — one 
of  law's  leading  citizens — ^whenever  internal 
dissension  or  revolution  arises  in  the  terri- 
tory of  evidence,  to  determine  which  con- 
tending faction  shall  be  entitled  to  the  Jewel 
truth,  she  calls  in,  as  sole  arbiter  to  settle 
the  dispute,  the  Jury,  who  under  law's  Ir- 
revocable appointment  shall  settle.  In  every 
nook  and  corner  of  law's  protectorate — ^the 
domain  of  facts — all  issues,  great  and  small. 
The  wisdom  of  all  men  most  enlightened,  the 
experience  of  those  most  familiar  with  the 
practice,  the  innate  sense  of  Justice,  all  con- 
cur in  the  opinion  that  disputes  between 
such  varying  and  variable  characters  as  visit 
and  Inhabit  the  domain  of  facts  cannot  be 
satisfactorily  adjusted  and  finally  determined 
by  any  umpire  more  absolutely  reliable  and 
Just  than  the  Jury. 

In  the  very  beginning  of  its  official  exist- 
ence this  court  desires  to  place  itself  on 
record  as  standing  for  the  exclusive  right  of 
the  Jury  to  determine  every  issue  of  fact  in 
the  trial  of  every  case  in  Georgia.  And  we 
so  willingly  and  cordially  follow  the  deci- 
sions of  the  Supreme  Gourt  in  63  Ga.  85, 
and  89  Ga.  571,  16  S.  B.  116,  that  we 
quote  from  them,  not  only  as  an  expression 
of  our  views,  but  also,  if  possible,  to  em- 
phasize them  as  a  proper  construction  and 
analysis  of  the  separate  functions  of  our  Ju- 
dicial system.  It  is  true  that  the  rulings 
quoted  related  to  grants  of  new  trial,  where 
the  Jury  had  passed  upon  the  evidence,  while 
in  the  present  case  the  complaint  is  that  the 
court  made  the  verdict  instead  of  the  Jury; 
but  the  principle  is  the  same.  Jn  Gentral 
R.  R.  Co.  V.  Ferguson,  63  Ga.  85,  Judge 
Bleckley  says:  **The  evidence  Is  not  con- 
clusive. It  pushes  the  mind  into  that  great 
pitfall  called  'doubt,'  and  there  leaves  it. 
The  Jury  are  the  best  doctors  of  doubt  that 
we  know  of."  In  Richmond  &  Danville  R 
Co.  V.  Allison,  89  Ga.  571,  16  S.  B.  116. 
Judge  Gober,  delivering  the  opinion,  says: 
•*These  dicta  could  be  multiplied  indefinitely 
from  the  hundreds  of  cases  wherein  this 
point  has  been  considered.  This  much  is  of- 
fered, not  that  it  is  new,  but  it  is  profitable. 
There  is  no  safety,  except  in  standing  on  the 
rule.  •  •  ♦  xhe  Jury  has  passed  upon 
the  case  as  presented,  and  their  conclusion 
is  embodied  in  this  verdict.  The  argument 
that  a  verdict  is  the  result  of  prejudice  and 
bias  is  one  that  is  easily  made.  It  is  the 
baldest   of  platitudes,   and   can   be  offered 
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in  the  face  of  almost  any  state  of  facts. 
It  Is  no  concern  of  the  appellate  court  what 
Terdlct  is  rendered,  where  such  finding  is 
proper  and  fair  from  the  evidence.  The 
preTaillng  party  who  gets  a  verdict  has  a 
property  right  in  it  The  court  that  sets  it 
aside  without  some  sufficient  reason  forgets 
the  Constitution,  which  declares  that  the 
right  of  trial  by  jury  shall  remain  inviolate. 
•  •  •  The  appellate  court,  as  the  exposi- 
tor of  the  law,  must  obey  the  law.  It  is 
bound  by  the  law,  as  other  courts  are  bound 
by  it  It  must  follow  precedent  as  other 
courts  follow  it  ^  ^  ^  Courts  must  take 
the  verdict  of  juries,  when  proper  from  the 
evidence,  as  a  right  conclusion  as  to  what 
is  the  truth  of  a  case.  •  ♦  •  Whoever 
bas  had  any  experience  with  juries  must 
concede  that  they  endeavor  to  do  right 
They  take  questions  of  fact  in  a  practical 
^ay,  unimpeded  by  the  legal  fetters  that 
restrahi  a  professional  mind«  Th^  may  not 
find  sometimes  as  a  court  would  find.  The 
reply  is:  The  law  has  left  this  work  to 
them.  If  they  do  their  work  fairly  under 
the  rules^  courts  ought  hot  to  disturb  their 
verdicts.  In  "Trial  by  Jury,*  by  Forsyth,  he 
8^8:  'It  was  said  of  Socrates  that  he  first 
drew  philosophy  from  the  clouds,  and  made 
It  walk  upon  the  earth ;  and  of  the  civil  Jury 
It  may  be  also  said  that  it  is  an  institution 
-which  draws  down  the  knowledge  of  the 
laws  to  the  level  of  popular  comprehension.' 
from  this  standpoint,  in  a  practical  way,  by 
practical  men,  verdicts  are  made.  •  •  • 
When  we  reflect  that  the  ultimate  object 
of  all  our  laws  is  to  put  12  upright  and  in- 
telligent men  in  the  jury  box,  before  whom 
the  humblest  citizen  may  demand  redress 
Tor  any  Invasion  of  his  rights,  the  matter  is 
Been  as  it  is  and  assumes  its  true  im- 
portance." 

No  principle  is  better  settled  in  Georgia 
than  that  a  verdict  should  not  be  directed, 
unless  there  is  no  issue  of  fact  or  unless 
the  proved  facts,  viewed  from  every  possible 
legal  point  of  view,  can  sustain  no  other 
finding  than  that  directed.  In  this  case  the 
plaintiff  swore  that  the  defendant  agreed,  in 
a.  certain  contingency,  to  pay  back  certain 
money.  The  defendant  swore  just  as  un- 
equivocally and  positively  that  she  made  no 
such  promise.  It  only  adds  force  to  the 
statement  to  say  that  both  parties  were  cor- 
roborated. In  such  situations,  as  remarked 
tiy  Judge  Bleckley,  the  jury  is  t&e  only 
doctor  our  law  will  permit  to  prescribe. 
^Where  the  evidence  on  the  controlling  is- 
sue in  a  case  is  conflicting,  it,  is  error  for 
the  judge  to  direct  a  verdict  in  favor  of  one 
of  the  parties."  Colson  v.  Meyers,  80  Ga. 
489,  5  8.  E.  604.  The  paramount  right  of 
the  jury  to  decide  any  issue  of  fact  in 
every  case,  in  Georgia,  is  absolutely  ex- 
clusive of  any  such  prerogative  on  the  part 
of  the  judge.  The  exercise  of  this  power  by 
the  Jury,  unless  waived  by  the  parties,  is  an 


indispensable  requisite  of  a  legal  trial  in 
this  state,  and  an  invasion  of  this  right  (as 
has  been  held  by  our  Supreme  Court  times 
without  number)  demands  the  grant  of  an- 
other trial.  It  is  true  that  the  Code  now 
authorizes  verdicts  to  be  directed.  "Where 
there  is  no  conflict  in  the  evidence  and  that 
introduced  with  all  reasonable  deductions  or 
inferences  therefrom  demands  a  particular 
verdict,  the  court  may  direct  the  jury  to 
find  for  the  party  entitled  thereto."  Civ. 
Code  1895,  S  5331.  To  the  mind  of  the 
writer  the  fact  that  this  section  was  in- 
grafted upon  the  Code  by  the  codlflers,  by 
modification  of  language  used  in  Hooks  v. 
Frick,  75  Ga.  715  (a  case  that  was  itself  sub- 
mitted to  a  jury,  and  that  after  argument  by 
counsel  and  charge  by  the  court),  and  not 
codified  (as  is  usual)  from  a  statute  passed 
by  the  General  Assembly,  is  quite  significant 
When,  however,  the  seal  of  legislative  enact- 
ment was  placed  on  the  entire  Code,  it  be- 
came the  law. 

Speaking  for  myself,  I  think  that  the 
opinion  rendered  by  Chief  Justice  Jackson 
in  Manning  v.  Mitchell,  73  Ga.  665,  when 
he  said:  ''On  what  principle  the  case  was 
decided  by  the  court  below,  we  cannot  see. 
Indeed,  unless  it  is  a  case  which  is  so  plain 
that  it  would  be  useless  to  send  it  back,  it 
would  be  done  because  the  court  directed 
the  verdict,  which,  under  Georgia  practice, 
it  had  no  power  to  do'*— is  in  keeping  with 
the  principles  of  our  Constitution.  And  I 
can  hardly  believe  that  this  great  judge  ever 
expected  that  his  decision  on  the  precise 
question  of  directing  verdicts,  quoted  above, 
would  be  overturned  by  his  own  language, 
used  when  the  question  being  discussed  was 
the  right  of  the  judge,  under  **the  dumb  act,*' 
to  intimate  an  opinion  on  the  evidence,  and 
when  the  court  was  holding  that  a  judge 
may,  in  his  charge,  assume  and  assert  tbe 
existence  of  any  fact  proved  and  not  contro- 
verted. The  doctrine  of  permitting  a  judge 
to  direct  a  verdict  originated  in  afOirmanees 
of  verdicts  in  cases  where  the  finding  was 
so  absolutely  required,  under  the  facts  in 
those  particular  cases,  that  for  this  reason 
the  Supreme  Court  held  the  error  harmless. 
One  of  the  stages  of  this  gradual  evolution 
can  be  seen  in  Hobby  v.  Alford,  73  Ga.  791. 
First  considered  an  error,  but  not  revers- 
ible if  harmless  to  the  losing  party,  after 
many  evolutions  it  finally  received  legislative 
sanction  in  order  to  economize  time.  But  if 
section  5331  be  analyzed,  the  word  "may" 
imports  no  command.  It  is  merely  permis- 
sive, and  is  weighted  with  the  implication 
that  the  power  is  to  be  most  carefully  and 
cautiously  exercised  in  those  cases— and 
those  only— in  which  there  is  no  possibility 
of  doubt  or  dispute  as  to  the  evidence.  And 
the  words  "no  confiict"  are  so  sweeping  and 
full  of  meaning  as  to  withdraw  the  permis- 
sion if  there  be  even  the  slightest  conflict  in 
the  testimony.    When  each  proved  fact  has 
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been  subjected  to  every  possible  analysis, 
and  there  Is  only  one  solution  which  will 
fuse  them  Into  homogeneity;  when  the  light 
has  heen  thrown  on  the  evidence  from  every 
direction*  and  it  presents  but  one  view: 
when  it  is  certain  that  no  other  verdict  than 
that  directed  could  be  found  or  stand— then 
a  court  may  direct  a  verdict  And  this  be- 
cause the  case  has  resolved  itself  into  a 
question  of  law. 

Having  noted  the  birth  and  descent  of  sec- 
tion 5331,  we  will  say  that  we  shall  follow 
this  section  (sprung  from  the  union  of  Ju- 
dicial construction  and  legislative  acquies- 
cence, ushered  into  our  legal  world  by  the 
midwife  of  codification,  and  its  paternity 
only  admitted  because  it  finds  itself  in  the 
household  of  the  Code)  as  the  law,  where 
we  are  bound  to  do  so,  but  not  a  step 
further.  In  view  of  the  fact  that  we  hold 
that  the  directing  of  a  verdict  in  the  case 
was  such  error  as  demanded  a  new  trial,  it 
becomes  unnecessary  to  consider  the  various 
other  assignments  of  error.  If  error  was 
committed  as  to  any  of  these,  the  learned- 
trial  Judge  will  no  doubt  correct  it  on  the 
next  hearing. 

Judgment  reversed. 


(1  Ga.  App.  844)  

LESTER-WHITNET  SHOE  C».  T  OLIVER 
CO.    (No.  73.) 

<Court  of  Appeals  of  Georgia.    Feb.  20,  1907.) 

1.  Bills  and  Notes— Pbesenticsnt  it>B  Pat- 
meni^Effect  of  Delay. 

In  order  to  bold  the  payee  of  a  check  liable 
for  failure  to  present  it,  in  the  event  of  the 
failure  of  the  banJc  on  which  it  is  drawn,  the 
maker  of  the  check  must  have  in  bank,  subject 
to  the  payment  thereof  at  any  and  all  times 
after  the  drawing  of  the  check,  either  funds 
of 'his  own  subject  to  the  check,  or  some  positive 
agreement  or  understanding  with  the  bank  which 
will  guarantee  the  payment  of  the  check  at  such 
time  as  it  may  suit  the  pleasure,  convenience, 
or  interest  of  the  holder  to  present  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  S  1045.] 

2.  Same. 

Before  the  payee  of  a  check  can  be  held 
liable  for  damages  in  not  presenting  the  check, 
it  must  appear,  either  directly  or  from  the  cir- 
camstances  of  the  transaction,  that  he  has  ac- 
cepted the  check  from  the  drawer,  or  that  he  is 
under  some  obligation  to  do  so. 

&  Sams— OnECK— CoNTSAOT  or  Maxsb. 

The  issuance  of  a  check  includes  two  guar- 
anties on  the  part  of  the  maker— that  the  bank 
on  which  the  cneck  is  drawn  is  solvent,  and  that 
his  check  will  be  paid  on  presentation. 
4.  Same. 

If  the  maker  of  a  check  has  on  deposit  in  a 
bank  money  sufficient  to  pay  the  same,  and  the 
owner  fails  to  present  it  for  payment  within 
a  reasonable  time,  during  which  time  it  would 
have  been  paid  if  presented,  and  the  bank  fails 
between  the  time  of  drawing  and  the  presenta- 
tion thereof,  the  drawer  is  discharged  from  lia- 
bility to  the  extent  of  the  injury  he  may  have 
sustained  by  reason  of  such  failure.  The  re- 
quirement of  presentation  within  a  reasonable 
time  on  the  part  of  the  holder  of  the  check  is 
coupled  with  the  requirement,  as  to  the  maker, 


that  the  check  shall  certainly  be  paid  when  it 
is  presented. 

LUid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  S  1045.] 

5.  Same. 

If  the  drawer  has  no  effects  in  the  hands 


of  the  drawee,  and  there  is  no  positive  agree- 
ment to  pay  by  the  drawee,  the  making  of  the 
check  will  be  considered  fraud  on  the  part  of 


the  drawer,  and  presentation  and  notice  will 
be  excused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  S  1042.] 

0.  Evidence  —  DocuMENTABY— Books  or  Ao* 

COUNT— Payment  by  Check. 

The  admission  of  the  book  of  which  com- 
plaint is  made  in  the  fifth  ground  of  the  amend- 
ed motion  for  a  new -trial  was  error.  It  was 
not  sufficiently  identified  as  one  of  the  books  of 
the  bank,  nor  was  it  shown  who  kept  it  or  that 
it  was  correctly  kept.  Talbotton  R.  Co.  v. 
Gibson,  32  S.  E.  151,  106  Ga.  23tt.  But  the 
error  was  harmless,  because,  when  the  defendant 
attempted  to  set  up  his  damages  accruing  by 
reason  of  nonpresentation  of  his  check  against 
the  claim  of  the  plaintiff,  it  devolved  upon  him 
to  show  affirmatively  that  the  funds  were  on 
hand  to  meet  the  check  throughout  the  entire 
period  from  the  making  of  the  check  to  the  fail- 
ure of  the  bank.  If  the  defendant  failed  in 
this,  he  was  not  entitled  to  a  credit,  because  a 
check  is  not  payment  until  itself  paid;  and  it 
devolves  upon  the  maker,  in  the  event  of  its 
nonpayment,  to  show  why  it  should  be  treated 
as  a  payment  for  his  benefit 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.4  20.  Evideaoe.,  1628;   v«U3».  Payment., 

7.  Account,  Action  on. 

Consequently  the  correctness  of  that  pot^ 
tion  of  plaintiff's  account  which  was  covered  bv 
the  check  and  equal  thereto  in  amount  being  ad- 
mitted, and  defendant  failing  to  show  damage 
by  the  nonpresentation  of  his  check,  a  verdict 
for  the  plamtiff  was  demanded. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Hodges, 
Judge. 

Action  by  the  Oliver  Company  against  the 
Lester-Whitney  Shoe  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hardeman  &  Jones  and  B.  P.  Johnston,  for 
plaintiff  in  error.  John  P.  Ross  and  Erwin 
&  Callaway,  for  defendant  in  error. 


RUSSELL,  J.  The  plaintiff  (now  defend- 
ant in  error)  sued  the  defendant  (who  brings 
this  writ  of  error  as  plaintiff  in  error)  on  an 
account  In  the  city  court  of  Macon.  To  part 
of  the  account  the  defendant  pleaded  failure 
of  consideration,  and  no  complaint  is  made 
as  to  %D  much  of  the  verdict  as  relates  to  that 
portion  of  the  alleged  indebtedness.  As  to 
the  other  portion  of  plaintiff's  account  the 
defendant  pleaded  plaintiff's  failure  to  pre- 
sent within  a  reasonable  time,  and  before  the 
failure  of  the  bank  on  which  it  was  drawn, 
a  check  sent  by  defendant  in  payment  of  that 
part  of  the  account;  and  the  assignment  of 
error  is  addressed  to-  this  portion  of  the  ac^ 
count,  and  based  on  the  refusal  of  the  trial 
court  to  award  a  new  trial  thereon. 

The  third  ground  of  the  motion  for  new 
trial  asserts  that  the  verdict  is  contrary  to 
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law,  because  "the  eyidence  showed  that  de- 
fendant, on  the  9th  day  of  December,  1903, 
8^1  by  United  States  mail  to  Jorolomon 
OUyer  &  Go.  its  check  on  I.  a  Plant's  Son 
Bank  for  the  snm  of  $214.10,  which  said  check 
was  duly  received  by  the  said  Jorolomon 
OUyer  &  Co.,  and  accepted  by  it  as  a  payment 
on  said  account  At  the  time  defendant  sent 
said  check  to  said  Jorolomon  Oliver  &  Co.,  it 
bad  on  deposit  with  said  I.  C.  Plant's  Son 
Bank,  subject  to  said  check,  a  sufiScient  sum 
to  pay  the  same,  and  continuously  since  said 
December  9,  1903,  it  has  on  deposit  with  said 
bank  a  sufficient  sum  to  pay  said  check.  But 
so  it  is  that  said  check  has  never  been  pre- 
sented to  said  bank  for  payment,  and  on  May 
16,  1904,  the  said  I.  C.  Plant's  Son,  Banker, 
became  insolvent,  and  he  has  since  been  duly 
i^djudged  a  bankrupt  Wherefore  defendant 
says  it  has  paid  upon  said  account  the  sum  of 
$214.10,  and  defendant  is  entitled  to  have  said 
payment  credited  upon  the  account  sued  on ; 
and  by  reason  of  the  conduct  of  said  Jorolo- 
mon Oliver  &  Co.  defendant  has  been  dis- 
charged from  liability  to  the  plaintiff  upon 
said  account  to  the  extent  of  $214.10."  In 
the  fourth  ground  it  is  insisted  that  the 
court  erred  in  directing  a  verdict  for  the 
amount  of  the  check.  The  fifth  ground  of 
the  motion  complains  that  the  court  erred  in 
admitting  in  evidence,  over  the  objection  of 
defendant  certain  pages  from  a  book  offered 
in  evidence  as  the  ledger  of  I.  a  Plant's  Son, 
Banker — the  objection  being  (1)  because  the 
identity  of  the  book  had  not  been  established; 
(2)  because  it  had  not  been  shown  to  have 
been  correctly  kept;  (3)  because  it  does  not 
appear  who  kept  it;  <4)  because  the  book  is 
not  relevant  on  this  hearing,  and  is  the 
transaction  of  a  third  person,  whose  action 
and  conduct  cannot  be  used  to  bind  the  Les- 
ter-Whitney Shoe  Company  in  this  case ;  (5) 
because  it  does  not  appear  that  the  Leste]> 
Whitney  Shoe  Company  had  anything  to  do 
with  the  keeping  of  the  book.  And  movant 
insisted  that  the  admission  of  this  book  was 
distinctly  hurtful  to  the  defendant  because, 
in  the  absence  of  said  book,  there  was  no 
evidence  to  contradict  the  testimony  of  U 
P.  Lester  that  they  had  mon^  on  deposit  to 
meet  the  check  from  the  date  he  gave  it  until 
the  failure.  The  sixth  ground  assigns  error 
in  the  following  charge  to  the  Jury:  "With 
reference  to  the  check  introduced  in  evidence, 
in  the  opinion  of  the  court  as  to  the  law  of 
the  case,  you  will  bring  in  a  verdict  in  any 
event  In  favor  of  the  plaintiff  in  this  case  for 
the  face  value  of  that  check,  with  interest 
from  the  date  of  it  because  in  the  Judgment 
of  the  court  that  is  the  law  of  the  case,  and 
that  will  control  you  in  reference  to  the 
chedc  So,  whatever  your  finding  may  be 
upon  tbe  other  branches  of  the  case,  you  will 
bring  in  a  verdict  in  favor  of  the  plaintiff 
against  the  defendant  for  the  value  of  the 
check  with  Interest  from  the  date  of  the 
cbe(^»"  The  error,  as  insisted,  is  that  plain- 
tiff was  not  entitled  to  recover  tbe  amount  of 


the  check  as  a  matter  of  law,  and  the  court 
should  either  have  left  to  the  Jury  the  ques- 
tion whether  or  not  the  defendant  was  guilty 
of  fraud  towards  plaintiff  sufficient  to  relieve 
the  plaintiff  of  the  duty  of  presenting  the 
check,  and  whether  or  not  under  the  circum- 
stances plaintiff  was  under  any  necessity  or 
duty  to  present  the  check,  or  should  have  ip- 
structed  the  Jury  as  a  matter  of  law,  under 
the  undisputed  facts,  defendant  had  sustain- 
ed injury  to  the  amount  of  the  check  by  the 
failure'  of  the  plaintiff  to  present  it. 

It  appears  from  the  evidence  that  the  de- 
fendant gave  the  plaintiff  an  order  to  man- 
ufacture certain  shoes  according  to  samples; 
the  plaintiff  being  a  shoe  manufacturer,  and 
not  carrying  the  shoes  in  stock.  It  was  an 
entire  contract.  The  plaintiff  manufactured 
and  shipped  the  shoes,  and  they  were  duly 
received  by  the  defendant  The  defendant 
sought  to  accept  a  portion  of  the  shoes  and 
to  reject  about  one-third  of  them.  The  plain- 
tiff refused  to  consent  to  the  partial  rescis- 
sion of  the  contract  and  the  defendant  retain- 
ed all  of  the  shoes,  but  refused  to  pay  for 
any  of  them  unless  the  plaintiff  would  credit 
the  purchase  price  with  the  contract  price  of 
the  shoes  the  defendant  had  sought  to  reject 
It  appears  from  the  evidence  in  the  record 
that,  "after  much  controversial  correspond- 
ence, on  December  9,  1903,  the  parties  being 
still  at  issue  as  to  the  debt  due,  the  defendant 
tendered  the  plaintiff  its  check  for  $214.10, 
and  the  shoes  which  the  defendant  desired  to 
reject,  and  the  return  of  which  the  plaintiff 
had  refused,  in  settlement  of  the  matter.'* 
The  material  part  of  the  letter  accompanying 
the  check  (after  again  complaining  of  the 
shoes)  is  as  follows:  "We  again  tender  you 
a  settlement  of  the  matter.  We  inclose  our 
check  on  I.  C.  Plant's  Son  Bank  for  $214.10, 
to  pay  for  the  portion  of  the  bill  we  accept- 
ed. Remainder  of  the  goods,  to  the  amount  of 
$101.40,  are  here  subject  to  your  order.  They 
have  not  been  opened  since  they  came  in  tbe 
last  time."  The  plaintiffs  had  possession  of 
this  check  from  December  until  May,  during 
which  latter  month  the  bank  of  I.  C.  Plant's 
Son,  on  which  the  cheek  was  drawn,  failed. 
Tbe  charge  of  the  court  on  this  subject 
amounted  to  the  direction  of  a  verdict,  and  Is 
to  be  closely  scanned.  In  every  case  where  a 
verdict  is  directed,  it  is  at  the  peril  of  an  in- 
vasion of  the  right  of  trial  by  Jury.  For,  as 
this  court  held  in  Davis  v.  EIrkland,  1  Ga. 
App.  5,  58  S.  E.  209,  to  direct  a  verdict  was 
originally  always  error,  and  is  only  sanctioned 
by  the  Code  where  the  error  is  harmless,  be- 
cause, under  the  evidence  in  that  special  case, 
no  other  verdict  would  be  right  or  could  legal- 
ly be  found.  The  whole  issue,  then,  so  far  as 
here  contested,  turns  on  the  questions  (1) 
whether  the  plaintiff  was  bound  to  present 
the  tendered  check  for  payment;  and  (2) 
if  BO,  did  the  defendants  suffer  such  damage 
by  reason  of  the  failure  of  the  plaintiff  to 
present  the  check  as  would  entitle  the  defend- 
ant to  credit  for  the  amount;- as  though  the 
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check  had  been  presented  and  paid?  It  was 
admitted  that  if  there  was  damage  at  all,  the 
measure  of  the  defendant's  damage  by  the 
nonpresentatlon  was  $214.10,  the  amount  of 
the  check.  .  Had  the  plaintiff  accepted  the 
tender  of  settlement  it  would  have  been 
bound  to  present  the  check  for  payment 
within  a  reasonable  time,  and  it  would  have 
been  liable  for  any  loss  occasioned  defendant 
by  Its  failure  so  to  present  the  »check.  Had 
the  plaintiff  presented  the  check  for  pay- 
ment, such  act  would  have  been  an  accept- 
ance of  the  tender  of  settlement,  and  the 
plaintiff  would  have  been  bound  to  accept  the 
return  of  the  objectionable  shoes  in  response 
to  the  letter  above  quoted. 

The  plaintiff  promptly  notified  the  defend- 
ant that  it  would  not  accept  the  tendered  set- 
.  tlement  and  that  it  would  not  accept  the 
check  for  1214.10  and  the  return  of  the  shoes 
objected  to  in  settlement  of  the  debt  due  by 
defendant,  but  stated  that  It  would  hold  the 
check  to  give  the  defendant  an  opportunity 
to  remit  the  balance  of  the  debt  due.    It  is 
manifest  that  the  plaintiff  meant  to  convey  to 
the  defendant  the  information  that  it  would 
not  present  the  check  for  payment  or  other- 
wise manifest  an  acceptance  of  the  tender 
of  settlement  made,  but  would  bold  the  check 
to  await  dnother  checA  to  cover  tjbe  balance 
the  plaintiff  claimed  to  be  due  on  the  debt 
and  would  then  present  both  checks  for  pay- 
ment   And  it  is  clear  that  the  defendant  so 
understood;  for  the  defendant  on  December 
19,  1903,  in  answer  to  the  letter  of  the  plain- 
tiff's agent  giving  notice  of  the  rejection  of 
the  tendered  settlement  and  the  conditional 
holding  of  the  check,   recognized  that  the 
plaintiff  had  rejected  the. tendered  settlement 
and  refused  to  accept  the  check,  saying,  "We 
offered  our  check,    •    •    •    but  the  A.  H. 
Oliver  Ck>mpany  declined  to  accept  same." 
Then,  did  the  evidence  by  any  possible  con- 
struction show  that  the  plaintiff  was  bound 
to  present  the  check,  or,  failing  to  do  so  with- 
in a  reasonable  time,  thereby  entitled  defend- 
ant to  a  credit  of  its  amount  on  plaintifTs 
account?    It  is  well  settled  that  the  failure 
to  moke  demand  within  a  reasonable  time  is 
at  the  risk  of  the  holder;   and  some  of  the 
authorities  go  to  the  length  of  sayhig  that 
the  onus  of  showing  that  the  drawer  has  sus- 
tained no  loss  by  the  delay  lies  on  the  holder. 
Daniels  v.  Kyle,  1  Ga.  304.    And  the  charge 
of  the  trial  court  on  this  subject  which  was 
then  approved,  and  which  was  certified  to 
have  been  given  when  the  case  again  appear- 
ed in  5  Go.  245,  was  as  follows:    "If  the 
defendant  had  on  deposit  in  said  bank  money, 
or  any  effects  of  value,  at  the  time  of  draw- 
ing said  check,  and  the  owner  thereof  failed 
to  present  the  same  for  payment  within  rea- 
sonable time,  and  the  bank  failed  between 
the  time  of  drawing  and  the  presentation 
thereof,  the  drawers  were  discharged  from 
liability  to  the  extent  of  the  injuries  they 
may  have  sustained  by  reason  of  such  fail- 
ure.*'   To  the  same  effect  is  Comer  v.  Dufour, 


95  Ga.  378,  22  S.  E.  543,  30  L.  R.  A.  300,  51 
Am.  St  Rep.  89.  This  is  the  rule  as  to  hold- 
ers; but  the  antecedent  question  to  be  deter- 
mined is:  Was  the  plaintiff  ever,  in  the 
sense  of  the  law,  a  holder,  so  as  to  be  sub- 
ject to  these  well-settled  rules?  The  evi- 
dence of  both  the  plaintiff  and  the  defend- 
ant as  shown  by  their  letters,  demonstrates, 
without  question,  that  the  check  was  first  of- 
fered by  the  defendant  in  settlement  that  it 
was  never  accepted  by  the  plaintiff,  and  that 
the  defendant  knew,  recognized,  and  in  writ- 
ing admitted  this  fact  A  check  is  not  pay- 
ment until  itself  paid,  and,  of  course,  a  check 
declined  is  not  such  acceptance  as  to  make 
the  party  to  whom  it  is  sent  and  who  ex- 
pressly refuses  to  accept  it  and  who  keeps  it 
only  while  further  negotiations  are  pursued, 
merely  to  see  if  he  cannot  effect  a  collection 
of  his  entire  claim,  a  holder.  If  there  had 
been  dispute  qu  this  proposition,  it  should 
have  been  submitted  to  the  Jury.  But  as 
there  was  none,  the  charge  of  the  Judge  di- 
recting a  verdict  as  to  this  portion  of  plain- 
tiff's claim  is  not  reversible  error. 

We  think  it  was  error  to  admit  the  bank 
ledger  in  evidence  in  this  case,  in  the  face  of 
the  timely  objection  made;  but  the  burden 
of  showing  that  there  were  funds  on  hand  to 
meet  the  check  was  upon  the  drawer  of  the 
check,  and  if  he  does  not  show  that  there  are 
funds  subject  to  his  check  at  all  times  after 
the  making  of  the  check,  or  some  other  ar- 
rangement by  which  payment  of  his  check  is 
guaranteed  at  any  time  the  payee  may  desire 
to  present  it  he  cannot  claim  damage  against 
a  holder  for  unreasonable  delay  in  presenta- 
tion. Leaving  out  of  the  case  the  book  er- 
roneously admitted,  no  proof  was  adduced  on 
that  subject  by  the  defendant  except  that  he 
had  overdrawn  at  bank  when  the  check  was 
drawn,  and  may  have  overdrawn  several 
times  afterwards,  instead  of  proving,  as  he 
was  bound  to  do,  by  something  more  than 
mere  inference,  that  it  was  the  duty  of  the 
bank  to  pay  this  check  whenever  presented, 
either  out  of  his  money  or  by  express  con- 
tract to  allow  an  overdraft  We  understand 
the  rule  in  Tomlin  v.  Thornton,  99  Ga.  585. 
27  S.  B.  147,  Just  as,  no  doubt  the  learned 
Judge  understood  it  While  the  law  limits 
the  guaranty  of  the  maker  of  the  check  as  to 
the  solvency  of  the  bank  to  a  reasonable  time, 
it  is  perfectly  plain  that  the  law  does  Intend 
that  the  bolder  shall  find  enough  money  there 
at  any  time  he  may  present  his  check,  and  all 
of  the  time  until  the  bank  becomes  insolvent 
to  pay  it  *'If  at  the  time  the  check  was  de- 
livered to  the  payee  the  bank  was  solvent 
and  held  funds  of  the  drawer  sufficient  to 
meet  it  it  would  be  a  fraud  for  the  drawer, 
after  giving  a  check  upon  thenu  to  withdraw 
the  amount  which  should  pay  it:  and  as  be 
could  not  rightfully  withdraw  the  amount  it 
would  be  unjust  to  require  that  however 
long  the  check  holder  might  permit  it  to 
remain.  It  should  be  at  the  drawer's  risk." 
So  that  we  think  that  there  was  no  error  In 
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dliectlng  tlie  Terdlct,  because  no  other  yeiv 
diet  could  have  lawfully  been  found. 
Judgment  affirmed. 


fl  Ga.  App.  139) 

STBICKIilN  ft  00.  T.  OBAWI/BY.     (No.  9.) 
(Court  of  Appeals  of  Georgia.    Jan.  11,  1907.) 

1.  Appeait-Retiew— Ebbobs  of  Fact. 

By  the  terms  of  the  constitutional  amend- 
ment creating  the  Court  of  Appeals,  it  is  a  court 
for  correction  of  errors  in  law  and  in  equity 
only.  It  has  no  jurisdiction  whatever  to  con- 
sider errors  of  fact. 

[Ed.  Note.— For  cases  in  point  see  Coit  Dig. 
▼ol.  S,  Appeal  and  Error,  {  3893.] 

2L  Saite. 

Where  the  issues  of  fact  in  a  case  hays 
been  fairly  submitted,  and  the  jury— the  only 
propw  tribunal — has  found  a  verdict  on  those 
facts,  and  no  error  of  law  is  disclosed,  and  the 
trial  judge  has  approved  the  verdict,  the  judg- 
ment of  the  court  below  must  stand  affirmed. 

[Ed.  Note.— For  cases  in  point  see  Crat  Dig. 
vol.  3,  Appeal  and  Error,  {§  3948-3950.] 

3.  Pabtnebship— Pleading— DeniaIm 

It  is  unnecessary  to  prove  a  partnership, 
unless  it  be  specifically  denied  on  oath. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  38,  Partnership,  §  409.] 

(Syllabus  by  the  Court)      » 

Error  from  City  Court  of  Waycrofls;  Myers, 
Jndge. 

Action  by  B.  H.  Crawly  against  StrlcUln 
ft  Cow  D.  a  Strickltn  only  was  served. 
Judgment  for  plaintiff.  Defendants  bring 
error.    Affirmed. 

J.  H.  Tipton  and  J.  L.  Sweat  for  plaintiffs 
in  error.  W.  F.  Crawley,  J.  L.  Crawley,  and 
Leon  A.  Wilson,  for  defendant  in  error. 

RUSSELL,  J.    Crawley  brought  a  suit  In 
the  city  court  of  Waycross  against  Stricklin 
ft  Ca  (D.  a  Strldiilin  ft  Co.)  on  the  follow- 
ing draft: 
"$1000.00.  Micanopy,  Fla.,  12,  8,  1899. 

'*At  sight  pay  to  the  order  of  E.  H.  Craw- 
ley one  thousand  dollars,  value  received,  and 
charge  the  same  to  the  account  of 

"Stricklin  ft  Company. 

"To  the  Downing  Company,  Brunswick, 
Ga." 

Upon  the  above  the  following  indorsement 
appears: 

"Noted  and  protested  for  nonpayment,  De^ 
cember  11,  1899. 

•*B.  D.  Walters, 
"Notary  Public,  Glynn  Co.,  Ga." 

Only  D.  C.  Stricklin  was  served.  Upon  the 
trial  the  Jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  the  amount  sued  for.  A 
motion  for  new  trial,  based  upon  the  stat- 
utory grounds,  was  filed  by  the  defendant 
It  was  overruled,  and  thereupon  a  writ  of 
error  was  sued  out,  assigning  error  upon  the 
overruling  of  the  motion. 

The  defendimts,  in  their  answer  to  the  pe- 
tition, denied  indebtedness,  and  denied  that 
D.  C.  Stricklin  was  a  member  of  the  firm  of 


Stricklin  ft  Ca  They  further  pleaded  a  total 
failure  of  consideration,  though  they  admitted 
the  execution  of  the  draft  In  question  and 
their  refusal  to  pay  the  same.  The  answer 
was  not  sworn  to.  The  defendants  assumed 
the  burden  of  proof.  It  was  uncontradicted 
in  the  evidence,  therefore,  that  the  defend- 
ants made  and  delivered  the  draft  sued  upon, 
and  there  was  no  dispute  that  it  was  given 
In  part  payment  of  some  interest  or  sup- 
posed interest,  in  a  certain  tract  of  land,  the 
appurt^iances  thereto  belonging,  the  live 
stock,  and  commissary,  or  stock  of  mer- 
chandise, etc.,  known  as  the  "Coleman  Place." 
There  was  conflict  as  to  who  were  to  be  in- 
cluded as  partners  in  the  purchase,  and  also 
as  to  whether  any  written  transfer  of  the 
plaintiff's  Interests  was  executed  and  de- 
livered to  the  purchasers.  There  was  also 
conflict  as  to  whether  the  plaintiff  had  any 
interest  to  convey.  But  upon  %very  dis- 
puted point  in  the  case,  except  as  to  partner- 
ship, and  as  to  whether  D.  C.  Stricklin  was 
a  member  of  the  firm  of  Stricklin  ft  Co.  (the 
signers  of  the  draft),  the  plaintiff's  case  was 
supported  by  substantial  testimony  whieh 
fully  authorized  the  verdict  Having  held,  in 
Davis  V.  Kirkland,  1  6a.  App.  5,  58  S.  E.  209, 
that  it  Is  the  exclusive  province  of  the  Jury 
to  determine  all  disputed  issues  of  fact,  there 
are  really  only  two  questions  suggested  which 
require  any  determination  on  our  part  In 
the  first  place,  was  the  loss  of  the  "option" 
sufficiently  shown  to  authorize  the  introduc- 
tion of  parol  evidence  as  to  its  contents? 
And,  secondly,  was  the  membership  of  D. 
C.  Stricklin  in  the  partnership  of  Stricklin 
ft  Co.  sufficiently  shown? 

With  reference  to  the  first  question  it  ap- 
jpeared  from  the  evidence  that  Crawley  ft 
Ellington  had  taken  an  (^tion,  in  writing, 
on  the  Coleman  property.  The  option  was  in 
the  possession  of  Ellington  and  in  his  safe. 
Crawley  testified  that  he  made  a  written 
transfer  of  his  two-thirds  interest  to  Strick- 
lin ft  Ellington  and  turned  the  paper  over  to 
Ellington.  Ellington  testified  that  he  put 
it  in  his  safe,  that  it  was  in  writing,  that 
it  was  transferred  to  himself  and  Stricklin 
in  writing,  and  was  placed  in  his  safe  in  bis 
private  drawer  some  seven  years  ago.  He 
further  testified  that  he  had  made  search 
for  it  and  It  was  not  to  be  found.  This  show- 
ing was  made  to  the  court,  who  thereafter 
allowed  testimony  as  to  the  contents  of  the 
option  or  writing  to  be  delivered;  and  we  are 
not  prepared  to  say  that  this  was  error.  We 
think  the  foundation  was  sufficiently  laid  for 
the  admission  of  parol  evidence  as  to  the 
contents  of  the  lost  paper.  It  Is  insisted  by 
plaintiff  tn  error  that  the  original  option  and 
transfer  should  have  been  tendered  in  evi- 
dence, and,  if  not  a  certified  copy  from  the 
record,  and,  if  it  was  not  recorded,  that 
parol  evidence  would  have  been  admissible; 
but  the  parol  evidence  must  have  shown  all 
the  essentials  of  a  legal  document     This, 
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plaintiffs  insist,  it  failed  to  do,  as  the  evi- 
dence did  not  show  any  riglit  or  title  in  the 
parties  giving  the  option,  or  a  sufficient  de- 
scription of  the  property,  or  any  attestation 
by  witnesses.  We  think  the  evidence  estab- 
lishes a  full  description  of  the  property  to 
be  conveyed,  both  realty  and  personalty,  and 
of  the  right  of  Ck>leman  &  Wilson  to  sell; 
for  they  are  shown  to  have  been  In  possession, 
and  that  the  maker  of  the  draft  was  ac- 
quainted with  the  character  and  extent  6f 
that  possession.  An  option,  being  merely  an 
agreement  (upon  compliance  with  certain 
conditions)  to  sell  and  properly  convey  the 
property  therein  described,  does  not  neces- 
sarily require  attestation.  A  bond  for  title 
Is  valid  without  attestation,  though  it  can- 
not be  recorded  unless  it  be  attested  as  pre- 
scribed by  law. 

The  second  error  insisted  upon  is  that  the 
plaintiff  should  have  been  required  to  prove 
that  D.  G.  Stricklin  was  a  partner  of  Strick- 
lin  &  Co.  As  we  have  already  stated,  the 
defendant's  plea  was  not  under  oath.  The 
draft  being  an  unconditional  contract  in  writ- 
ing, the  plea  must  have  been  under  oath  be- 
fore the  burden  waB  shifted.  Civ.  Code 
1895,  §  5655.  And  as  to  partnership:  "Part- 
ners suing  or  being  sued  in  their  firm  name^ 
the  partnership  need  not  be  proved  unless 
denied  by  the  defendant,  upon  oath,  on  plea 
in  abatement  filed."  Civ.  Code  1895,  S  2637; 
Henderson  Warehouse  Co.  v.  Brand,  105  Ga. 
221,  31  S.  B.  551.  Under  the  above-recited 
section  of  the  Code  it  is  not  necessary,  where 
partners  are  sued  in  their  firm  name,  that  the 
partnership  should  be  proved,  unless  denied 
on  oath  by  a  plea  in  abatement.  **In  the  ab- 
sence of  such,  it  is  too  late  after  the  verdict 
for  him  to  complain,  and  the  verdict  can- 
not be  set  aside  on  this  ground."  Under  the 
ruling  in  Martin  v.  Lamb,  77  Ga.  252,  3  S.  E. 
10  (3),  it  was  the  duty  of  the  defendant,  D.  C. 
Strlcklln,  to  show,  If  be  could,  that  he  was 
not  a  member  of  the  firm  of  Strlcklln  &  Co. 
and  that  his  wife  was.  On  the  contrary,  we 
think  several  circumstances  shown  by  the  evi- 
dence would  have  fully  authorized  the  Jury 
to  believe  that  he  was  a  partner.  The  evi- 
dence showed  that  he  drew  the  draft,  that 
it  was  drawn  as  from  Micanopy,  Fla.,  and 
that  he  stated  to  Ellington  that  he  had  two 
places  in  Florida,  etc  But,  however  this 
may  be,  it  was  Incumbent  upon  the  defend- 
ant in  the  court  below  to  have  established  the 
fact  of  the  partnership.  Inasmuch  as  his  plea 
was  not  verified  as  provided  by  law.  The 
plea  in  this  case  was  not  verified  at  all,  and 
certainly,  therefore,  could  be  in  no  better 
condition  than  one  verified  to  the  best  of 
one*s  knowledge  and  belief;  and  in  77  Ga. 
252,  8  S.  E.  10,  above  cited,  it  was  held  that 
**a  plea  of  nonpartnership,  sworn  to  by  the 
defendant  to  the  best  of  his  knowledge  and 
belief,  does  not  cast  the  onus  upon  the  plain- 
tiffs, but  only  entitles  the  defendant  to  go  to 
the  Jury  and  establish  his  defense." 

Upon  the  subject  of  consideration  the  tes^ 


timony  was  conflicting,  ;lnit  it  does  not  ap- 
pear that  plaintiff  in  error  did  not  have  an 
opportunity  of  getting  all  that  he  bargained 
for.  It  is  undisputed  that  the  plaintiff  in 
error  and  one  Ellington  had  an  option  on  the 
Coleman  turpentine  place  originally  for  30 
days,  which  then  had  more  than  20  days  to 
run,  at  the  price  of  $23,000;  that  they  paid 
$100  for  their  option.  Strlcklln  agreed  to  buy 
a  half  interest  In  the  place  at  $28,000  as  the 
price  for  the  whole.  If  the  Jury  believed  the 
testimony  of  Crawley,  Ellington,  and  Sharpe, 
the  property  to  be  conveyed  was  fully  de- 
scribed, and  Included  the  land  making  up  the 
Coleman  turpentine  place  on  the  Satilla  river, 
in  Ware  county.  It  included  the  leases,  and 
the  horses  and  mules,  wagons  and  harness, 
and  commissary  stock.  And,  as  the  contents  of 
the  option  were  admitted  by  the  defendant 
in  the  court  below  to  be  known  to  him,  the 
Jury  were  fully  authorized  in  finding  that, 
bad  he  complied  with  the  terms  of  the  pur- 
chase, he  could  have  obtained  the  property 
he  contracted  for.  All  these  issues  of  fact 
having  been  fairly  submitted  to  the  Jury, 
who  are  the  only  chemists  in  a  case  of  facts, 
the  court,  being  satisfied  with  the  verdict, 
was  right  in  refusing  to  invade  their  province 
by  granting  a  i£ew  trial.  The  Judge,  as  a 
Juror  might  or  might  not  have  found  a 
different  verdict;  and  so  might  this  court 
in  some  cases,  if  impaneled  as  Jurors,  have 
refused  to  find  some  verdicts  which  we 
are  not  empowered  to  set  aside.  The  <h>- 
oration  of  a  Jury  trial  may  be  likened  to 
that  of  a  weighing,  sorting,  mixing,  and 
registering  machine,  so  delicately  adjusted 
that  it  attracts  every  molecule  of  evidence 
and  is  responsive  to  every  pulsation  of  the 
truth,  while  in  turn  it  is  responsible  to  the 
law  to  separate  fact  from  fiction,  and  cor- 
rectly registers  its  verdict  on  the  dial.  By 
the  terms  of  its  creation  the  Court  of  Appeals 
is  a  court  for  the  correction  of  errors  in 
law  and  in  equity  only.  It  has  no  Jurisdic- 
tion whatever  to  consider  errors  of  fact. 
Judgment  affirmed. 


(1  Oa.  App.  673) 

HASTINGS  ft  CO.  v.  CHRISTOPHER. 

(No.  285.) 

(Court  of  Appeals  of  Georgia.  .April  25,  1907.) 

1.  Wbit  or  Errob— Review— Vebdict  on  Con- 
FLiCTiNQ  Evidence. 

The  settlement  of  issues  of  fact  is  the  ex- 
clusive prerogative  of  the  Jury.  The  Court  of 
Appeals,  by  the  express  terms  of  its  creation, 
was  established  for  the  correction  of  errors  of 
law  and  In  equity  only. 

2.  Same. 

When  enough  legal  evidence  iff  snbmitted 
by  both  plaintiff  and  defendant  to  create  a 
manifest  issue  as  to  the  material  contention  of 
each,  or  to  raise  a  doubt  as  to  the  veracity  of 
any  witness  in  such  case,  the  settlement  of  auch 
issue  of  fact,  as  well  as  the  solution  of  such 
doubt,  is  exclusively  within  the  province  of  the 
jury. 

[Ed.  Note. — For  cases  in  point,  see  Ont.  Dig. 
vol.  3,  Appeal  and  Error,  8  3828.] 
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3.  Saue. 

A  verdict  of  a  jury,  approved  by  the  trial 
judge,  will  not  be  disturbed  by  this  court  when 
it  appears  (no  matter  in  how  many  various 
forms  the  question  may  be  presented)  that  the 
motion  for  new  trial  is  urged  solely  on  the 
ground  that  the  verdict  is  contrary  to  evidence, 
unless  it  be  made  to  appear  that  the  verdict  is 
totally  unsupported  by  the  evidence.  If  there 
is  no  evidence  to  support  a  verdict,  such  verdict 
is,  for  that  reason,  contrarv  to  law ;  and  in  such 
case  to  refuse  a  new  trial  would  be  such  error 
of  law  on  the  part  of  the  lower  court  as  that 
this  court  could  constitutionally  correct  it,  and 
should  do  so. 

[£d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vL  3,  Appeal  and  Error,  {{  3»48,  3950.] 

4.  Same. 

The  Court  of  Appeals  is  without  jurisdic- 
tion to  consider  an  assignment  of  error  addressed 
solely  to  the  finding  ox  tha  jury  upon  issuable 
facts. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  Beid, 
Judge. 

Action  by  one  Cbristoplier  against  Hast- 
ings &  Co.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Afitoned. 

B.  M.  ft  Q.  F.  Mitchell,  for  plaintifTs  In  er- 
ror. Dorsey,  Brewster,  Howell  &  Heyman 
and  A.  H.  Thompson,  for  defendant  in  error. 


RUSSELL,  J.  Christopher  sued  Hastings 
ft  Co.  in  the  city  court  of  Atlanta  for  dam- 
ages resulting  to  him  from  a  breach  of  con- 
tract entered  into  between  the  parties  with 
reference  to  the  sale  of  a  large  quantity  of 
cotton  seed,  which  Hastings  ft  Co.  agreed  to 
buy,  but  which  they  declined  to  accept,  on 
the  ground  that  the  seed  did  not  come  up  to 
the  sample  by  which  they  were  sold.  It  is 
insisted  with  great  earnestness  by  counsel 
for  the  plaintifits  in  error  that  Christopher 
filed  no  replication  denying  their  plea  that 
the  sale  was  by  sample,  and  that  Christo- 
pher did  not,  as  a  witness,  deny  that  the 
sale  was  by  sample  until  after  both  sides 
had  finished  their  direct  testimony,  ''when 
he  went  upon  the  stand  and  testified  that  the 
trade  was  that  'due  allowance  should  be 
made  for  defects  appearing  in  a  crop  lot' " ; 
and  counsel  argue  that  if  Christopher  "had 
not  testified,  in  rebuttal,  to  a  different  sort 
of  a  contract  from  the  one  on  which  the  case 
had  heretofore  been  tried,  he  would  have 
been  without  evidence  to  sustain  his  case," 
and  that  "the  jury  could  only  have  rendered 
the  verdict  they  did  by  accepting  Christo- 
pher's testimony  to  a  different  sort  of  a  con- 
tract, when  he  went  on  the  witness  stand  a 
second  time." 

No  matter  at  what  stage  of  the  testimony 
the  evidence  was  introduced,  the  question 
of  Its  credibility  was  solely  for  the  jury. 
The  argument  addressed  to  us  could  be  con- 
sidered by  the  jury,  but  It  comes  too  late 
when  presented  here.  The  only  question  we 
can  consider  in  regard  to  the  evidence  is 
that  of  its  legal  sufficiency  or  Insufficiency 
to  support  the  finding  reached  by  the  Jury. 
The  constitutional  amendment  creating  the 


Court  of  Appeals,  in  its  express  terms,  re- 
stricted it  to  the  correction  of  errors  of  law 
and  in  equity  only.  If  a  verdict  is  without 
evidence  to  support  it,  it  is,  for  that  rea- 
son, contrary  to  law,  and  this  court  can 
correct  that  error;  but  if  the  verdict  is  the 
settlement  by  the  Jury  of  disputed  issues 
of  fact,  and  if  there  is  any  evidence  to  au- 
thorize the  finding,  this  court  is  without 
Jurisdiction.  It  is  the  exclusive  prerogative 
of  the  Jury  to  settle  every  issue  of  fact  to  be 
determined;  and,  where  there  is  an  issue  of 
fact,  that  power  of  the  Jury  is  paramount 
and  exclusive.  The  trial  Judge  has  discre- 
tion conferred  upon  him  to  review  the  evi- 
dence upon  the  motion  for  new  trial.  This 
court  has  no  such  discretion.  We  can  only 
determine  from  the  evidence  In  a  case,  where 
there  is  no  evidence  to  support  a  verdict 
which  has  been  approved  by  the  trial  Judge, 
that  for  that  reason  such  verdict  is  contrary 
to  law.  The  subject  has  been  fully  treated 
by  this  court  in  Davis  v.  Kirkland,  1  Oa. 
App.  5,  58  S.  E.  209,  Stricklin  v.  Crawley, 
1  Ga.  App.  139,  58  S.  E.  215,  and  other  cases. 
It  is  useless  to  expend  argument,  labor,  or 
money  in  prosecuting  writs  of  error  directed 
solely  to  the  fact  that  the  witnesses  of  the 
defendant  in  error  were  believed  in  pref- 
erence to  those  of  the  plaintiff  in  error.  Nor 
will  it  alter  the  case  when  skillful  counsel 
present  the  matter  in  varied  and  various 
forms.  It  can  be  said  once  for  all  that  this 
court  has  neither  the  power  nor  the  disposi- 
tion to  assume  the  duty  of  the  Jury  in  de- 
termining the  credibility  of  witnesses. 

While  the  plaintiffs  in  error  sustained  by 
their  testimony  the  contention  that  the  cot- 
ton seed  in  question  were  bought  by  sam- 
ple, and  that  the  seed  were  not  up  to  the 
sample,  still,  by  a  review  of  the  testimony 
for  the  defendant  in  error,  it  is  placed  be* 
yond  any  question  that  the  defendant  in  er- 
ror (plaintiff  in  the  court  below)  was  fully 
entitled  to  the  verdict  awarded  him  by  the 
Jury,  in  case  the  Jury,  as  they  had  a  perfect 
right  to  do,  preferred  to  believe  the  testi- 
mony he  submitted.  The  evidence  disclos- 
ed that  Hastings  &  Co.  are  seedmen,  dealing* 
in  garden  and  farm  seed  of  all  descriptions, 
and  doing  a  large  business  in  cotton  seed.  In 
the  summer  or  early  fall  of  1904  Christopher 
was  approached  at  his  home  in  La  Grange, 
Ga.,  by  an  agent  of  Hastings  &  Co.,  and  ask- 
ed if  he  had  any  of  his  seed  for  sale.  Chris- 
topher replied  that  he  had  none  of  his  own 
growth,  but  that  he  controlled  a  crop  lot, 
which  was  grown  from  the  Christopher 
seed.  The  agent  asked  him  to  get  him  a 
sample  of  the  seed  and  take  it  to  Atlanta, 
and  said  that,  no  doubt,  he  and  Mr.  Hastings 
could  make  a  trade  about  it  The  seed  that 
Christopher  had  in  view  was  the  crop  for 
1904  and  1905,  grown  by  W.  F.  Hinds,  a 
farmer  in  Troup  county.  Christopher  there- 
upon got  a  sample  of  seed  from  Mr.  Hinds, 
took  out  some  of  it  to  take  with  him  to  At- 
lanta, and  kept  the  remainder  of  the  sample 
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at  La  Granite.  He  came  to  Atlanta  to  see 
Mr.  Hastings,  and  after  a  considerable  dis- 
cussion made  a  trade  with  Mr.  Hastings,  afl 
a  result  of  which  Hastings  agreed  to  pay 
him  70  cents  per  bushel  for  the  entire  crop 
grown  on  the  plantation  of  Mr.  Hinds,  to 
run  up  somewhere  about  8,000  bushels. 
Hastings  had  been  making  very  large  prep- 
arations for  the  coming  season,  and  for  that 
reason  desired  credit  extended  him,  which 
was  agreeable  to  Christopher.  It  was  agreed 
that  one-half  the  purchase  price  should  be 
paid  the  next  February,  and  the  balance 
a  little  later.  There  was  a  dispute  between 
Hastings  and  Christopher  as  to  the  exact 
terms  of  the  contract.  Hastings  was  to  send 
sacks  to  sack  the  seed.  Hastings  claimed 
that  he  bought  the  seed  strictly  according  to 
sample.  Christopher  testified  that,  while  the 
quality  of  the  seed  was  evidenced  by  a  sam- 
ple, it  was  agreed  between  the  parties  that 
due  allowance  should  be  made  for  a  crop 
lot  It  was  understood,  however,  that  the 
seed  were  not  to  be  picked  seed,  but  were 
to  be  as  coming  from  the  glnnlngs.  Hast- 
ings' contention  was  that  the  sample  shown 
him  by  Christopher  was  the  finest  he  had 
ever  seen,  practically  free  ftom  faulty  seed, 
and  that  he  was  entitled  to  seed  of  sub- 
stantially the  same  character.  Christopher 
contended  that,  while  they  sat  talking  to- 
gether, Hastings,  either  consciously  or  un- 
consciously, picked  out  the  faulty  seed  In 
the  sample  he  brought  to  Atlanta  and  threw 
them  away. 

As  the  season  advanced  the  seed  business 
showed  signs  of  great  depression.  Cotton 
went  down,  and  there  was  not  near  the  de- 
mand for  cotton  seed  that  Hastings  &  Co. 
had  expected.  They  therefore  did  not  ask 
for  delivery.  Christopher  began  calling  on 
Hastings  &  Co.  to  give  Instructions  with 
reference  to  the  seed,  and  to  send  some  one 
down  to  receive  them.  Hastings  &  Co.  began 
then  writing  letters  explaining  the  hard 
times  In  their*  business,  and  that  the  seed 
would  probably  have  to  be  dumped  into  an 
oil  mill,  and  suggesting  that  Christopher 
>  give  this  direction  to  the  seed,  and  that  they 
would  give  their  notes,  payable  at  some 
time  off,  for  the  difference  between  the  con- 
tract price  and  the  price  obtained  from  the 
oil  mill  This  was  not  satisfactory  to  Chris- 
topher, and  finally,  on  his  repeated  demands 
that  Hastings  &  Co.  send  somebody  down  to 
Inspect  and  receive  the  seed,  Hastings  & 
Co.  sent  a  Mr.  Holder  for  that  purpose.  He 
went  in  alone  where  the  seed  were,  and,  after 
having  been  in  the  house  15  or  20  minutes, 
came  out  with  a  small  sack  of  cotton  seed, 
which  he  undertook  to  compare  with  what 
he  claimed  to  be  the  sample  given  him  by 
Hastings  ft  Co.  as  the  sample  upon  which 
the  trade  was  based.  Holder  claimed  that 
the  sample  seed  were  better  than  the  seed 
he  had  himself  taken  out  of  the  sacks. 
Christopher  and  Hinds  claimed  that  the  seed 
were   substantially   the   same.     Holder  re- 


turned to  Atlanta,  making  the  statement  to 
Christopher  that  the  seed  were  too  good  to 
be  dumped  into  an  oil  mill,  and  that  he  was 
going  to  endeavor  to  get  EUistings  &  Co.  to 
hold  the  seed  for  the  next  crop.  Upon  his 
return  to  Atlanta,  Hastings  wrote  a  letter 
rejecting  the  seed  on  the  ground  that  they 
were  not  up  to  sample. 

On  the  trial  of  the  case  four  samples  of 
seed  were  offered  in  evidence  and  considered 
by  the  jury:  The  sample  that  Hastings 
claimed  was  the  trade  sample,  but  from 
which  Christopher  claims  Hastings  had  pick- 
ed out  the  faulty,  leaving  only  the  best,  seed; 
a  sample  that  Christopher  claimed  was  part 
of  the  sample  that  he  brought  with  him  to 
Atlanta,  but  which  appeared  to  have  In  it  a 
few  more  faulty  seed  than  the  sample  Hast- 
ings produced  In  court;  the  sample  that 
Hastings  claimed  had  been  brought  to  him 
by  HoMer,  and  which  seemed  to  contain  a 
few  more  faulty  seed  than  any  of  the  other 
samples;  and  a  sample  which  was  produced 
by  Christopher  as  a  sample  taken  out  of  the 
seed  which  had  been  rejected.  All  of  these 
samples  were  allowed  to  go  out  with  the 
jury,  and  the  evidence  showed  that  all  of 
them  were  the  same  general  character  of 
seed;  some  of  the  witnesses  testifying  that 
they  looked  substantially  the  same,  and  some 
of  the  defendants'  witnesses  testifying  that 
what  Hastings  called  his  "trade  sample" 
had  fewer  faulty  seed  than  any.  of  the 
others,  and  tiiat  the  sample  which  was  re- 
jected contained  more  faulty  seed  than  any 
of  the  others.  The  evidence  made  It  clear 
that  a  sample  of  cotton  seed  could  be  ma- 
nipulated, either  by  picking  out  the  faulty 
seed  and  thus  improving  the  appearance  of 
the  sample,  or  by  picking  out  the  good  seed 
and  thus  injuring  the  appearance  of  the  sam- 
ple. The  evidence  for  the  plaintiff  showed 
that  the  seeds  tendered  were  up  to  sample, 
and  that  the  trade  sample  offered  by  Has- 
tings &  Co.  had  the  evidence  of  having  been 
picked;  and  Christopher  swore  that  Hastings 
had  picked  the  faulty  seed  out  of  it  The 
evidence  further  showed  that  Hastings  stood 
to  lose  a  considerable  sum  on  account  of  this 
contract  and  that  when  it  became  evident 
that  he  was  endeavoring  to  get  out  of  the 
contract,  it  was  too  late  for  Christopher  to 
make  any  other  disposition  of  his  seed.  The 
strong  preponderance  of  the  evidence  was 
in  favor  of  the  plaintiff's  contention  in  the 
cause.  The  jury  evidently  took  Into  consid- 
eration all  of  the  circumstances  that  de- 
veloped, and  properly  returned  a  verdict  for 
the  plaintiff. 

Judgment  affirmed. 
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CHARLES  V.  BROOKBR.    (No.  99.) 

(Court  of  Appeals  of  Georgia.    Feb.  14,  1907.) 

Appeal— Review. 

No  error  of  law  appearing,  this  court  wil' 

not  disturb  the  verdict  of  a  jury,  where  there 
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is  eridence  to  support  their  finding.  The  right 
of  the  jury  to  settle  disputed  issues  of  fact  is 
supreme  and  ezclusiye.  Davis  v.  Kirkland,  58 
S.  B.  209,  1  Ga.  App.  5.  This  court  was  created 
for  the  correction  of  errors  of  law  and  in  equity. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  {  3928.] 

(SyUabus  by  the  Court.)  * 

Error  from  Superior  Court,  Whitfield  Coim- 
ty;  Flte,  Jadge. 

Action  by  one  Brooker  against  one  CharleA. 
Judgment  for  plaintiff  before  a  Justice.  From 
an  order  overruling  the  certiorari,  plaintiff 
brings  error.    Afi^med« 

J.  M.  Rudolph  and  Sam.  P.  Maddoz,  for 
plaintiff  in  error.  George  G.  Glenn,  for  de- 
fendant in  error. 

RUSSELL,  J.  This  was  a  suit  on  a  note 
In  the  Justice's  court,  with  a  verdict  by  the 
jury  in  faror  of  the  defendant.  The  plain- 
tiff  carried  the  case  to  the  superior  court, 
where  his  certiorari  was  dismissed;  and 
this  order  overruling  the  certiorari  was  the 
only  error  assigned. 

The  only  portions  of  the  record  specified 
and  sent  up  are  the  assignments  of  error 
stated  in  the  petition  for  certiorari,  the  an- 
swer of  the  magistrate,  and  the  order  over- 
ruling the  certiorari  and  refusing  a  new  tri- 
al. It  is  complained  in  the  petition  for  cer- 
tiorari that  the  Justice  erred  In  allowing  In- 
troduced an  extract  from  a  former  certiorari, 
setting  out  the  evidence  of  the  witness  Mar- 
tin Warren;  that  it  should  have  been  ex- 
cluded, because  it  was  immaterial,  irrele* 
vant,  and  not  evidence.  As  the  extract  com- 
plained of  was  not  specified  as  material,  and 
therefoir^  was  not  transmitted  to  this  court, 
we  are^  of  course,  unable  to  determine  wheth- 
er the  evidence  objected  to  was  immaterial 
and  irrelevant,  or  not  And  it  would  be  un- 
necessary for  a  court  to  consider  that  por- 
tion of  the  objection;  for,  if  the  words  "not 
evidence"  can  be  considered  to  have  been 
used  instead  of  the  word  "Inadmissible," 
then  it  is  autoptical  that  an  extract  from  a 
petition  for  certiorari  purporting  to  set  forth 
the  testimony  of  a  witness  on  a  former  trial 
would  be  Inadmissible,  in  any  view  of  the 
case,  as  evidence  of  any  fact  stated  therein. 
In  the  language  of  the  assignment  of  error, 
it  is  "not  evidence."  But  the  Justice,  in  his 
answer,  says  this  statement  of  error  is  un- 
true. And  as  the  magistrate's  answer,  un- 
traversed,  is  controlling  in  determining  what 
actually  occurred  on  the  trial,  his  positive 
statement  that  the  extract  was  never  admit- 
ted or  read  to  the  Jury  sweeps  away  the 
only  legal  hope  of  the  plaintiff  to  get  anoth- 
er trial.  Nothing  else  is  left  in  the  case;  for 
the  evidence  of  the  defendant,  if  believed  by 
the  jury,  fully  authorized  their  verdict 

It  appears,  from  the  evidence  in  the  record, 
that  the  plaintiff  sold  the  defendant  $85  worth 
of  hay  belonging  to  a  tenant,  in  order  to  col- 
lect a  $75  debt,  and,  although  the  tenant  was 
2^resent  at  the  bargain,  neither  disclosed  to 


the  buyer  the  truth  as  to  the  ownership. 
The  plaintiff  was  very  anxious  to  sell,  in 
order  to  get  defendant's  note,  instead  of  his 
claim  on  his  tenant  debtor  or  the  hay  which 
he  volunteered  to  help  him  sell.  The  tenant 
wanted  to  seU  the  hay  so  as  to  pay  his  debt 
The  defendant  knew  nothing  of  these  deals 
between  the  plaintiff  and  his  debtor.  He 
testified:  ''I  bought  the  hay  from  Mr.  Charles, 
and  if  Dukes  (the  tenant)  had  anything  to 
do  with  it  I  did  not  know  it"  He  was  not 
willing  to  buy  the  hay  unless  it  could  remain 
where  it  was  until  later,  when  he  could  move 
it  He  would  never  consider  the  question 
of  buying  until  the  plaintiff  stated  that  It 
could  stay  there,  and  assured  him  (according 
to  the  testimony  of  defendant)  that  it  would 
be  safe,  and  that  nothing  would  damage  it. 
except  fire.  The  defendant  paid.  In  lumber, 
$17.91,  a  cow  taken  at  $20,  and  cash  $25,  on 
the  note.  The  defendant  left  the  hay  where 
he  purchased  it  and  the  answer  proceeds: 
"After  I  had  gone,  somebody  turned  some 
cattle  in  the  field  where  the  hay  was,  and 
they  ate  and  ruined  all  the  pea  vine  hay,  and 
did  some  damage  to  the  rough  hay.  The 
whole  damage  was  $30,  or  more."  It  ap- 
peared, from  the  evidence  of  the  plaintiff 
himself,  that  the  cattle  were  turned  in  the 
field  where  the  hay  was,  by  an  arrangement 
with  the  very  tenant  whose  hay  had  been 
sold  to  enable  plaintiff  to  transform  his  debt 
into  the  note  against  the  defendant 

This  court  cannot  review  the  findings  of 
Juries  on  issues  of  fact,  unless,  as  a  matter 
of  law,  a  verdict  has  no  evidence  to  support 
it  Therefore  we  can  only  say  that  the  as- 
signment of  error  that  "the  verdict  is  con- 
trary to  evidence  and  the  law  of  the  case*' 
Is  not  sustained.  We  heartily  Indorse  the 
general  principle  urged  by  the  diligent  coun- 
sel for  plaintiff  in  error  with  reference  to 
the  maintenance  of  right  regardless  of  the 
number  of  trials.  If  It  appeared  to  this 
court  that  any  material  error  of  law  had  de- 
prived plaintiff  in  error  of  any  legal  right 
it  would  be  a  matter  not  to  be  considered  by 
us  that  the  case  bad  been  twice  tried  in  the 
Justice's  court  and  passeil  upon  by  Jury,  and 
twice  taken  to  the  superior  court  by  certio- 
rari. No  number  of  wrongs  make  a  right 
Our  decision  la  based  upon  the  record  of  the 
one  trial  under  review,  and  upon  what  is  le- 
gally disclosed  by  that  record,  an^  nothing 
else.  Judged  by  the  record,  we  are  not  at 
liberty  under  the  law,  to  order  another  trial 
in  this  case  merely  to  give  either  party  an- 
other chance.  There  must  be  somewhere  and 
somehow  an  end  to  litigation.  And  though 
the  amount  involved,  no  matter  how  small, 
shall,  we  hope,  never  even  Incline  us  to 
shrink  from  or  neglect  the  most  careful  and 
conscientious  scrutiny  of  every  error  alleged 
and  sought  to  be  corrected,  yet  when  we  find 
no  error,  we  can  but  note  a  comparison  be- 
tween the  labor  and  the  reward.  With  a  dif- 
ference between  the  parties  of  little  more 
than  $20,  we  think  this  case  is  one  of  which 
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!t  can  well  be  said  that  It  is  ''a  humming 
bird  with  all  the  plumage  of  a  peacock." 
Judgment  affirmed. 


(1  QtL,  App.  4S0) 

HAINES  T.  CHAPPBLL.     (No.  120.) 
(Court  of  Appeals  of  Georgia.    March  22,  1907.) 

1.  Landlobd    and    Tenant— Distress— Pbo- 

OEDURB. 

When  the  counter  affidavit  to  a  diatreas 
warrant  is  dismissed,  there  is  no  case  before 
the  court.  The  dvamissal  of  the  counter  affi- 
davit carries  with  it  the  replevv  bond.  There 
can  be  no  judgment  entered;  tor  the  distress 
warrant,  without  the  counter  affidavit*  is  al- 
ready a  judgment  and  fi.  fa. 

2.  Bailment--Oonvsr8ion  bt  Baiixk. 

Where  a  check  is  deposited  in  aid  of  a  bond 
and  to  strengthen  the  security,  the  transaction  is 
a  bailment.  The  application  of  the  check  to  any 
other  purpose  than  that  for  which  it  was  depos- 
ited is  a  conversion  on  the  part  of  the  bailee, 
and  entitles  the  bailor  to  recover  by  trover  the 
check,  or  the  value  thereof,  with  interest. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  6,  Bailment,  8S  64,  05.] 

8.  Saub— Duties  of  Bailxb. 

The  bailee  is  such  an  agent  of  the  bailor 
as  that  he  is  required,  not  only  to  use  the  prop- 
erty for  the  special  object  only  for  whicn  he 
was  intrusted  with  it,  and  in  conformity  with 
the  purposes  of  the  trust,  but  to  act  in  good 
faith  where  the  interests  of  his  principal  are 
concerned. 

[Ed.  Note.— For  cases  in  point,  see  Out  Dig. 
vol.  6,  Bailment,  {  33.] 

(Syllabus  by  the  C^ourt) 

Error  from  City  CJonrt  of  Dublin ;  Burcli, 
Judge. 

Action  between  one  Haines  and  one  Chap- 
pell,  as  administrator.  From  the  judgment, 
Haines  brings  error.    Reversed. 

William  Faircloth  and  Hlnes  ft  Jordan, 
for  plaintiff  in  error.  George  W.  Williams 
and  Ira  S.  Chappell,  for  defendant  in  error. 

RUSSELL,  J.  Haines  brought  an  action 
in  trover  against  Chambers  to  recover  a 
check  for  $82.50.  Chambers  defended  by  de- 
nying all  the  allegations  of  the  plaintiff's  pe- 
tition. On  the  trial  the  jury  found  in  favor  of 
the  defendant.  The  plaintiff  moved  for  a  new 
trial  on  the  statutory  grounds,  the  motion 
was  overruled,  and  by  writ  of  error  we  are 
asked  to  review  the  Judgment  on  the  motion 
for  new  trial. 

It  appears,  from  the  evidence,  that  one 
Dent  swdre  out  a  distress  warrant  against 
one  Guyton,  and  that  Haines  (the  plaintiff 
in  this  case)  signed  a  replevy  bond  as  securi- 
ty for  said  Guyton,  who  had  been  distrained 
for  $82.50.  The  defendant  in  trover  was  the 
bailiff  who  levied  the  distress  warrant  It 
appears  that,  some  question  having  arisen  as 
to  the  solvency  of  the  replevy  bond,  Haines, 
in  order  to  strengthen  the  security,  gave  the 
check  which  Is  the  subject-matter  of  this 
suit  The  understanding  betwecfn  Haines 
and  the  bailiff  (now  defendant)  was  that  the 
latter  was  to  hold  the  check,  with  the  bond, 
as  a  bond,  until  the  final  determination  of 


the  distress  warrant  between  X>ent  and  Guy- 
ton, and,  if  Guyton  lost  on  bis  defense,  then 
he  was  to  use  the  check  in  settlement  of  the 
distress  warrant  The  property  levied  upon» 
at  the  time  that  plaintiff  gave  the  replevy 
bond  and  the  check,  consisted  of  833  bundles 
of  fodder,  25  bushels  of  com,  and  573  pounds 
of  seed  cotton,  and  also  one  mouse-colored 
mule.  This  property  was  released  when 
Haines  went  security  on  the  bond  and  gave 
bis  check.  It  appeared,  further,  from  the 
evidence,  that  there  had  been  a  former  levy 
of  the  distress  warrant  upon  two  bales  of 
cotton,  one  weighing  470  pounds  and  the  oth- 
er 502  pounds,  which  levy  had  not  been  dis- 
missed. It  farther  appeared  that  In  his 
counter  affidavit  to  the  distress  warrant 
which  was  produced  In  evidence,  Guyton  de- 
nied the  indebtedness,  and  claimed  that  the 
same  had  been  fully  paid  off.  Upon  the 
trial  of  the  distress  warrant  the  counter  affi- 
davit was  dismissed.  Guyton  certloraried 
the  case,  and  in  the  superior  court  the  cer- 
tiorari was  ov^mled.  Connael  for  Dent 
thereupon  brought  a  rule  against  Chambers, 
as  constable,  alleging  that  he  had  had  placed 
In  his  hands  a  distress  warrant  in  favor  of 
B.  J.  Dent  against  Bill  Guyton  on  Septem- 
ber 16,  ^902,  with  instructions  to  make  the 
money,  $82.50,  by  levy  and  sale  of  two  bales 
of  lint  cotton  made  on  the  premises  of  the 
plaintiff  in  the  distress  warrant,  and  the 
property  of  the  defendant,  Guyton;  that 
said  Chambers,  constable,  failed  and  refused 
to  levy  the  distress  warrant  on  said  cotton, 
bat  on  the  contrary,  without  authority  from 
plaintiff,  sold  said  cotton  to  J.  R.  Dent  tak- 
ing a  check  upon  a  bank,  payable  October 
11,  1902,  which  check  was  not  paid,  but  pay- 
ment of  same  refused  upon  its  presentation 
by  Chambers;  that  Chambers  has  never 
made  said  money,  and  thereby  petitioner  is 
damaged  $82.50.  The  defendant  constable 
answered:  It  is  true  that  he  had  the  dis- 
tress warrant  placed  in  his  hands,  and  now 
has  it  He  does  not  admit  or  deny  that  the 
two  bales  of  cotton  were  pointed  out  to  him, 
or  were  raised  on  plaintiff's  premises  by 
Bill  Guyton,  but  admits  that  plaintiff  point- 
ed out  certain  property  for  him  to  levy  upon. 
He  denies  that  he  refused  to  levy  the  dis- 
tress warrant  He  admits  that  he  accepted 
the  check  for  $76.16,  of  which  payment  was 
refused.  He  further  says  that  he  levied  the 
distress  warrant  on  certain  mules  as  the 
property  of  Bill  Guyton,  and  Bill  Guyton 
made  affidavit  before  J.  T.  Chambers,  the 
justice  of  the  peace  having  jurisdiction,  de- 
nying that  he  owed  plaintiff  on  rent  any 
amount  for  1902,  and  then  and  there  tender- 
ed him  (the  constable)  bond  In  manner  and 
form  prescribed  by  law,  and  deposited  witt» 
him  $82.50,  the  amount  of  said  distress  war- 
rant to  be  paid  to  plaintiff  in  the  event  he 
(plaintiff)  won  his  cause;  that  he  (the  con- 
stable) went  with  plaintiff  to  seize  said  prop- 
erty, being  two  bales  of  cotton,  and  take  it 
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to  his  hoQse,  when  plaintiff  refused  to  allow 
him  to  seize  It,  stating  that  he  preferred  that 
he  would  take  bond  for  it»  and  J.  R.  Dent 
claimed  then  to  have  purchased  it  for  value 
before  he  had  notice  of  plaintifiTs  lien,  and 
defendant  then  accepted  the  check  from  J.  R. 
Dent  aforesaid,  payment  of  which  was  after- 
wards refused;  that  he  was  Informed  and 
believed  that  J.  R.  Dent  had  so  purchased 
the  cotton  in  good  faith,  and  that  the  same 
was  not  subject  to  distress  warrant  He  fur- 
ther answered  that  said  case  before  the 
aforesaid  Justice  of  the  peace  was  decided 
adversely  to  Guyton,  who  certiorarled  the 
cause  to  the  superior  court,  where  the  same 
Is  now  pending,  and  that  he  (the  constable) 
has  In  his  hands  the  said  sum  of  $82.50, 
and  is  ready  to  pay  the  same  over  under  or- 
der of  court  Upon  this  evidence  the  Jury 
found  in  favor  of  the  defendant  and  the 
Jud^e  refused  a  new  trial. 

We  think  that  the  plaintiff  is  entitled  to 
a  new  trial,  and  that  the  overrulhig  of  his 
motion,  under  the  evidence  submitted,  was 
error.  This  court  stands  unequivocally  com- 
mitted to  the  doctrine  that  the  Jury  are  ar- 
biters of  all  issues  of  fact  Davis  v.  Klrk- 
land,  1  Ga.  App.  5,  58  S.  E.  209.  But  where 
there  is  no  evidence  which,  when  applied 
to  the  law  pertinent  to  the  cause,  will  sup- 
port the  verdict,  this  lack  of  evidence  con- 
stitutes an  error  of  law.  Under  the  undis- 
puted evidence  it  cannot  be  questioned  that 
the  check  of  Haines  was  deposited  with  the 
bailiff  as  a  bailment  "A  bailment  is  a 
delivery  of  goods  or  property  for  the  execu- 
tion of  a  special  object,  beneficial  either  to 
the  bailor  or  bailee,  or  both,  and  upon  a  con- 
tract express  or  implied,  to  carry  out  this 
object  and  dispose  of  the  property  in  con- 
formity with  the  purpose  of  the  trust"  Civ. 
Code  1895,  $  2894.  The  bailee  becomes, 
therefore,  such  an  agent  of  the  bailor  as  that 
he  Is  required  not  only  to  use  the  property 
for  the  special  object  only  for  which  he 
was  intrusted  with  It,  and  In  conformity 
with  the  purpose  of  tlje  trust  but  also  to  act 
In  good  faith  with  the  bailor  and  his  in- 
terests. The  written  receipt  as  well  as  the 
testimony  of  the  defendant  himself,  showed 
that  the  check  was  deposited  as  a  bond  for 
replevin  In  the  matter  of  B.  J.  Dent  v.  Bill 
Guyton,  distress  for  rent  This  was  the 
special  object  for  which  the  check  was  in- 
trusted to  the  constable,  and  yet  in  his  an- 
swer to  the  rule,  the  constable  answered  that 
he  had  in  his  hands  the  sum  of  $82.50,  with- 
out informing  the  court  that  the  counter 
affidavit  the  bond,  and  consequently  the 
check  deposited,  according  to  the  terms  of  the 
receipt,  as  a  bond,  had  all  been  dismissed. 
Certainly,  if  either  this  plaintiff  or  the  con- 
stable should  suffer,  it  should  be  the  con- 
stable. Furthermore,  the  rule  which  the 
offlcel  was  called  upon  to  answer  required 
Mm  to  show  cause  why  he  had  not  levied  up- 
on two  certain  bales  of  cotton,  or  why,  hav- 
ing levied  upon  the  cotton,  he  bad  not  made 


the  money  out  of  it ;  and  it  appears  that  he 
had  levied  upon  it  and  sold  it  without  author- 
ity of  law,  for  a  worthless  check ;  and  it  ap- 
pears plainly  to  us  that  after  this  action  he 
determined  to  save  himself  by  converting  the 
plaintiff's  check  to  his  own  use,  for,  in  dis- 
posing of  the  check  in  a  manner  not  author- 
ized by  the  terms  of  the  agreement  under 
which  he  received  it  this  disposition  amount- 
ed to  a  conversion,  which  at  once  terminated 
the  bailment  and  the  defendant's  right  of 
possession,  and  entitled  the  plaintiff,  by  tro- 
ver, to  recover  his  check  or  the  value  thereof. 
The  defendant  insists,  however,  that  the 
certified  check  was  not  deposited  with  him 
as  a  bond,  nor  as  strengthening  a  bond,  but 
as  a  conditional  payment  of  the  distress  war- 
rant in  the  event  that  the  case  went  in  favor 
of  the  plaintiff  in  the  distress  warrant  We 
find  no  such  evidence  in  the  record.  The 
receipt  taken  at  the  time,  as  shown  by  the 
brief  of  evidence,  stated  that  the  check  was 
deposited  as  a  bond  for  the  replevin  in  the 
matter  of  B.  J.  Dent  v.  Bill  Guyton,  distress 
for  rent,  and  that  if  Bill  Guyton  finally  lost 
the  case,  A.  B.  Chambers  would  have  the 
check  to  indemnify  him  and  apply  it  to  the 
payment  of  claim  for  rent  This  receipt,  be- 
ing in  writing,  afforded,  under  a  well-known 
rule,  the  best  evidence  of  contract  of  bail- 
ment; but,  to  place  the  matter  beyond  any 
dispute,  the  record  gives  the  testimony  of 
the  defendant  himself,  as  follows:  "I  agreed 
[to  release  the  property],  thinking  that  money 
would  be  a  legal  bond.**  There  was,  there- 
fore, no  evidence  on  the  part  of  either  this 
plaintiff  or  the  defendant  to  contradict  the 
purpose  of  the  bailment,  as  contended  for 
by  the  plaintiff,  that  it  was  to  take  the  place 
of  the  replevin  bond.  When  the  counter 
affidavit  was  dismissed,  the  plaintiff  had  no 
case,  and  a  Judgment  for  the  plaintiff  for 
the  amount  of  rent  claimed  could  not  be 
rendered.  So  that  if,  as  insisted  by  counsel 
for  defendant  the  check  was  deposited  as 
a  conditional  payment  of  the  rent,  the  posi- 
tion of  the  constable  would  be  no  better  than 
if  it  Is  assumed  (as  is  shown  by  the  evi- 
dence) that  It  was  deposited  to  strengthen 
the  replevin  bond  ;  for  constables,  like  other 
citizens,  are  presumed  to  know  the  law, 
and  If  this  constable  had  acted  with  the 
good  faith  imposed  by  law  upon  him  as  re- 
gards his  bailor,  and  had  answered,  in  re- 
sponse to  the  rule  against  him.  that  he  had 
had  deposited  In  his  hands  a  check  for  $82..50. 
and  had  attached  thereto  a  copy  of  the  re- 
ceipt which  he  was  required  to  sign  before 
he  received  plaintiff's  certified  check.  Instead 
of  answering  that  he  had  $82.50  In  his  hands 
(though  it  was  more  than  three  months  be- 
fore he  collected  the  check),  we  hardly  think 
that  upon  this  statement  of  the  facts  any 
Judgment  would  have  been  entered  up  against 
him  for  $82.50,  though  there  might  have  been 
a  Judgment  entered  up  against  him  for  the 
value  of  the  two  bales  of  cotton,  which  he 
levied  upon,  as  appears  by  the  record,  on  Sep- 
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tember  16, 1902,  more  than  two  months  before 
the  levy  which  is  the  occasion  of  this  suit, 
and  which,  if  the  constable  had  not,  without 
any  authority  of  law,  sold  for  a  check  which 
was  worthless,  might  have  fully  paid  the 
claim  of  the  plaintiff  in  the  distress  warrant 
In  collecting  the  check  and  paying  the  poney 
therefrom,  not  on  the  bond  which  the  plaintiff 
in  error  had  signed,  and  to  further  secure 
which  he  had  given  his  certified  check  (for 
this  bond  had  been  dismissed  with  the  coun- 
ter affidavit),  but  applying  the  check  to  re- 
lieve himself  from  a  rule  brought  for  an 
apparent  dereliction  of  duty,  more  than  two 
months  before  the  bailment  of  the  plaintiff 
in  error,  the  defendant  in  error  was  clearly 
guilty  of  a  conversion;  and  for  this  conver- 
sion the  plaintiff  was  entitled  to  recover  his 
check  or  the  value  thereof,  with  hire. 

If  there  was  any  question  of  conflict  In  the 
evidence  as  to  any  issue  which  could  lawfully 
be  presented,  the  verdict  of  the  jury  would 
remain  undisturbed.  But  we  are  unable  to 
overrule  the  well-settled  principle  that,  when 
a  counter  affidavit  is  out  of  court,  the  entire 
case  goes  out  with  It  (Anders  v.  Blount,  67 
Ga.  41 ;  Habersham  v.  Eppinger,  61  Ga.  199 ; 
McCulloch  V.  Good,  63  Ga.  519),  and  cannot 
repeal  section  2894  of  the  Civil  Ck)de  of  1895, 
nor  find  In  the  record  any  evidence  in  con- 
flict with  that  of  the  defendant  in  error  him- 
self as  to  his  understandUig  that  he  agreed 
to  release  the  property,  thinking  that  the 
money  would  be  a  legal  bond,  and  yet  (though 
an  agent  of  the  plaintiff  In  error)  applied  it 
to  relieve  himself  from  a  rule  Involving  a 
different  levy.  We  must,  therefore,  reverse 
the  judgment  of  the  court  below  and  order  a 
new  trial. 

Judgment  reversed. 


(1  Oa.  App.  363) 

CRANKSHAW  t.   SCHWBIZBR   MFG.  CO. 

(No.  33.) 
(0>nrt  of  Appeals  of  Georgia.    Jan.  24,  1907.) 

1.  Wait   OF   Error— Review-Questions   of 
Fact— Verdict  on  Conflicting  Evidence. 

The  verdict  was  warranted  by  the  evidence. 
Where  the  error  assigned  is  that  the  verdict  was 
without  evidence  to  support  it,  and  there  is  any 
evidence  to  support  it,  the  verdict  should  not  be 
interfered  with,  unless  there  is  further  com- 
plaint that  (a)  some  ruling  of  the  court  im- 
properly withheld  evidence  from  the  jury,  or 
(b)  illegally  permitted  the  jurv  to  consider  evi- 
dence which  should  not  have  been  submitted  to 
them,  or  (c)  that  the  court's  instructions,  when 
applied  to  the  evidence,  were  erroneous,  inap- 
plicable, or  misleading. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3935.] 

2.  Same. 

In  this  case  the  proper  issae  was  submitted 
to  the  jury,  there  was  conflict  in  the  evidence, 
and  the  verdict  as  to  the  issues  of  fact  was  fully 
authorized. 

3.  Triait-Coubse  and  Conduct— Right  to 
Open  and  Close. 

In  order  to  entitle  the  defendant,  in  an  ac- 
tion arising  ex  contractu,  to  the  opening  and 
conclusion  of  the  argument,  the  defendant  must, 
before  the  introduction  of  any  evidence,  admit 


facts  authorizing  a  verdict  In  favor  of  the  plain- 
tiff for  the  amount  claimed  in  the  petition, 
without  imposing  upon  the  plaintiff  necessity  for 

? I  roof  of  any  kind.     The  admissions  of  the  de- 
endant  in  this  case  did  not  concede  a  prima 
facie  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  50.] 

4.  Same. 

Compliance  with  the  warranties  in  this  case 
was  essential  to  a  recovery,  and  to  allege  a 
breach  of  this  material  part  of  the  plaintiffs 
contract  destroys  the  admission  of  plaintiffs 
prima  facie  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  50.] 

5.  Evidence  —  Opinion  Evidence  —  Subject 
OF.  ^ 

There  was  no  error  in  admitting  the  testi- 
mony  of  which  complaint  is  made  in  the  second 
ground.  The  witness  had  the  right  to  express 
an  opinion,  after  having  stated  the  facts  from 
which  he  deduced  it,  and  also  to  give  his  opin- 
ion as  an  expert,  as  appears  from  the  evidence. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  2343,  2349.] 

6.  Saues— Actions— Breach  of  Wabbanty— 

E  VI DENCE— A  DMISSIBILITT. 

The  court  did  not  err  in  refusing  to  allow 
the  questions  set  forth  in  the  third  and  fourth 
grounds.  The  questions  asked  referred  to  the 
operation  of  jewelry  cases  in  Field's  store,  and 
^had  no  relation  to  the  similarity  in  appearance 
between  the  jewelry  cases  involved  and  the  Field 
cases. 

7.  EviDENCB— Admissions— By  Agent— Paboi. 
Evidence  —  Contbadiction  of  Wbittkn 
Contract. 

There  was  no  error  in  rejecting  testimony 
as  to  the  alleged  statements  as  set  forth  in 
grounds  6  and  6,  nor  in  rejecting  the  letters 
referred  to  in  the  seventh  ground. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  898,  2030,  2035.] 

8.  Wbit  of  Ebbob— Review- Habhucbs  Bb- 
BOB— Admission  of  Evidence. 

The  question  and  answer  of  which  com- 
plaint is  made  in  the  eighth  ground  are  objec- 
tionable for  irrelevancy,  out  neither  could  have 
been  harmful  to  the  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4153.] 

9.  Evidence— Admissions— By  Agents. 

There  was  no  error  in  excluding  the  testi- 
mony quoted  in  the  ninth  ground;  it  not  ap- 
pearing from  the  evidence  that  that  person 
whose  declarations  were  sought  to  be  proved  was 
an  agent  of  the  defendant,  authorized  to  speak, 
as  to  these  things,  in  his  belialf. 

[Ed.  Note.— For  cases  in  point,  see  Ceot.  Dig. 
vol.  20,  Evidence,  §{  887-^2.] 

10.  Same. 

The  court  properly  excluded  the  questions 
referred  to  in  tiie  tenth  ground;  the  evidence 
not  showing  that  the  alleged  declarant  was  an 
agent  of  the  defendant,  authorized  to  bind  the 
defendant  by  his  statements.  And  there  was  no 
error  in  rejecting  the  letter  written  by  the  de- 
fendant after  the  arrival  of  the  jewelry  cases. 
If  the  letter  was  admissible  on  the  theory  of 
notice,  its  exclusion  did  no  harm  in  this  case.'^be- 
cause  it  was  conceded  that  the  defendant  always 
claimed  that  there  were  certain  defects  in  the 
cases  he  bought. 

11.  Triai^-Instbuctions— Sufficiency. 

The  cliarge  of  the  court  gave  the  defendant 
the  benefit  of  everv  contention  which  he  was  le- 

fally  entitled  to  have  considered  by  the  jury, 
t  could,  perhaps,  have  been  more  full  and  spe- 
cific with  relation  to  some  matters  therein  pre- 
sented; but  the  defendant  cannot  complain 
that  an  abstract  principle  of  law  pertinent  to 
the  issue  was  not  given  in  charge,  when  the 
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ooart  in  the  charge  made  dear  the  specific  ap- 

SHcation  of  the  principle  by  enamerating  all 
efenses  set  up  by  him,  and  stated  to  the  jury 
that  they  should  find  for  the  defendant  on  any 
of  them  which  was  proved  to  their  satisfaction. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  582.] 

12.   SaU»— WaRBAIVTT— IlIFLIBD   FlT2VE88  VOB 

Purpose  Intended. 

That  the  plaintiff  knew  the  purpose  for 
which  the  articles  purchased  by  the  defendant 
were  to  be  used  was  immaterial  in  this  case. 
**If  an  order  be  given  to  a  manufacturer  or  deal- 
er for  a  specific  article  of  a  known  and  recog- 
nized kind  and  description,  and  if  the  defined 
and  described  thing  be  actually  supplied,  there 
is  no  implied  warranty  that  it  will  answer  the 
purpose  for  which  it  is  intended  to  be  used. 
The  only  Implied  warranty  or  condition  of  the 
contract  is  that  it  will  conform  to  the  descrip- 
tion and  be  of  good  workmanship  and  material." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  43,  Sales,  §§  772-776.] 

(SyUabos  by  the  Court) 

Error  from  City  Court  of  Atlanta;  Cal- 
honn.  Judge. 

Action  by  the  Schweizer  Manufacturing 
Company  against  one  Crankshaw.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

The  suit  was  for  a  balance  alleged  to  be 
due  upon  a  contract  for  installing  certain 
wall  showcases  in  the  defendant's  storehouse. 
The  defense,  as  stated  in  the  plea,  was  "that 
it  was  made  a  stipulation  and  warranty,  at« 
tached  to  and  growing  out  of  said  contract, 
that  the  said  cases  were  to  work  perfectly 
smooth  and  without  friction ;  that  said  cases 
were  to  be  so  made  and  installed  as  to  sup- 
port bric-a-brac,  clocks,  and  heavy  articles 
of  sale  of  yarious  natures;  that  the  doors 
were  to  be  arranged  hung  with  bicycle  chains, 
weights,  and  pulleys,  weights  to  slide  In 
pockets  In  back  of  the  case,  work  to  be  finish- 
ed In  best  style  and  workmanship  to  match 
sample  of  store-finish  work  furnished  by  de- 
fendant, and  the  said  cases  to  be  installed 
without  injury  or  damage  to  or  disfigure- 
ment of  defendant's  cases;  •  •  •  that 
the  said  wall  cases  were  not  installed  in  the 
manner  stipulated  in  said  contract;  that 
said  cases  did  not  work  smoothly  and  free 
from  friction;  that  great  Injury  and  disfig- 
urement were  done  to. the  defendant's  cases 
in  the  installment  of  said  cases;  that  some 
of  the  sashes  of  said  cases  warp  from  side  to 
side  and  stick;  that  the  side  and  top  rails 
of  said  sashes  were  rubbed  In  many  places; 
that  the  doors  were  not  arranged  to  slide  up, 
hung  with  bicycle  chains,  weights,  and  pul- 
leys, weights  to  slide  in  pockets  in  back  of 
the  cases,  but,  on  the  contrary,  were  hung 
with  ordinary  trunk  rollers,  and  in  such  man- 
ner as  with  great  difl9culty  to  be  moved  up 
and  down;  that  the  shelves  were  so  heavy 
and  brackets  00  light  as  to  be  Incapable  of 
supporting  articles  of  any  weight  or  breaka- 
ble articles  of  any  character  with  safety; 
that  the  sashes  were  warped  and  Ill-fitted  to 
the  cases,  and  various  and  other  defects  exist 
In  said  cases  and  In  the  Installment  thereof; 


•  •  •  that  great  expense  and  trouble  has 
been  occasioned  by  virtue  of  the  necessity  of 
calling,  at  inconvenient  times,  defendant's 
employes  from  their  ordinary  and  regular 
pursuits  to  assist  in  moving  the  sashes  in 
said  cases  up  and  down,  great  Inconvenience 
caused  customers  in  Inspecting  and  examin- 
ing articles  exhibited  in  said  cases,  and  great 
loss  sustained  In  the  Inability  of  the  defend- 
ant to  display  in  said  cases  his  heavy  articles 
and  many  delicate  articles  of  breakable  char- 
acter, because  the  cases  were  and  are  so  illy 
constructed  and  installed  as  to  be  Incapable 
of  supporting  articles  of  weight  or  articles 
easily  broken";  and  that  by  reason  of  the 
failure  of  the  plaintiff  to  comply  with  the 
contract,  '*and  to  carry  out  the  stipulations 
thereof  and  the  warranties  connected  there- 
with, defendant  has  been  Injured  and  damag- 
ed in  the  sum  of  |1,000,  besides  the  sum  of 
$720.41  alleged  by  [the  plalntifT]  to  be  due  on 
said  contract'*  Under  the  evidence  and  the 
char^,  the  Jury  found  for  the  plaintiff  the 
amount  sued  for.  The  defendant  excepted 
to  the  overruling  of  his  motion  for  a  new 
trial.  For  the  grounds  of  the  motion  and 
the  other  material  facts,  see  the  opinion. 

Payne,  Jones  &  Jones,  for  plaintiff  in  error. 
Rosser  &  Brandon,  for  defendant  in  error. 

RUSSELL,  J.  1,  2.  The  plaintiff  in  error 
assigns  the  refusal  of  a  new  trial,  ui)on  his 
motion  and  amendments  thereto,  to  be  the  er- 
ror which  should  be  corrected.  The  first 
three  grounds  of  the  motion  are  in  the  stereo- 
typed form  commonly  called  the  "general 
grounds,"  and  sometimes  known  as  a  "skele- 
ton motion" ;  but  they  call  for  a  complete  re- 
view and  weighing  of  the  evidence  as  It  ap- 
pears in  the  record,  which  in  this  case  Is  by 
no  means  brief.  We  have  taken  the  pains  to 
travel  deliberately  more  than  once  through 
the  very  voluminous  record  in  this  case  and 
to  examine  Its  contents  most  critically.  We 
have  been  enlightened  on  some  of  the  princi- 
ples of  natural  philosophy  as  applied  to  cab- 
inetmaklng,  and  have  become  conversant  with 
some  phases  of  the  Jewelry  business.  This 
court,  however,  being  restricted  to  the  correc- 
tion of  errors  of  law  and  In  equity,  the  only 
legitimate  purpose  of  our  journey  through 
the  evidence  embodied  In  the  record  Is  the 
discovery  of  errors  of  law,  and  especially  to 
determine,  so  far  as  the  three  original  grounds 
of  the  motion  are  concerned,  whether  the  re- 
fusal of  a  new  trial  is  an  error  of  law,  be- 
cause the  verdict  is  without  evidence  to  sup- 
port it  In  considering  the  three  general 
grounds  alone,  it  may  be  stated  as  a  general 
rule  that,  if  the  evidence  Is  sufficient  to  sup- 
port the  verdict.  It  should  not  be  interfered 
with,  unless  (a)  some  ruling  of  the  court  Im- 
properly withheld  from  the  consideration  of 
the  jury  evidence  which  they  should  have 
had,  and  which  might  have  contributed  to  a 
different  result;  or  (b)  unless  the  Judge  Il- 
legally permitted  matters  to  be  considered  by 
the  jury  which  were  foreign  to  the  true  i» 
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sues,  and  wbich  he  should  not  have  allowed 
them  to  nse  in  making  their  verdict;  or  (c) 
unless  the  court's  instructions  to  the  jury  in 
the  charge  were  erroneous,  inapplicable,  or 
misleading.  We  use  the  word  "matters"  in 
subhead  "b,"  for  the  reason  that  it  may  in- 
clude, in  some  cases,  not  only  testimony  of 
witnesses,  matters  of  proof,  but  also  various 
matters  of  fact,  such  as  Improper  conduct  of 
the  court,  counsel,  parties,  officers  of  court, 
spectators,  or  tlie  jury  themselves.  This 
statement  is  not  exhaustive,  and,  of  course, 
has  reference  peculiarly  to  motions  based  on 
ordinary  general  grounds.  It  has  no  applica* 
tion  to  motions  dependent  on  refusals  to 
grant  continuances  on  newly  discovered  testi- 
mony, or  other  extraordinary  grounds,  nor 
to  a  ground  based  on  the  denial  of  a  right-^ 
such  as  is  insisted  on  in  this  case— K>f  open- 
ing and  concluding.  Considering  the  general 
grounds  first,  taken  by  themselves,  it  is  our 
opinion  that  there  was  no  error  in  refusing 
a  new  trial  upon  either  contention  of  the 
skeleton  motion,  or  upon  all  three  of  them 
taken  as  a  whole.  We  therefore  proceed  to 
consider  the  several  grounds  presented  in  the 
amendment    These  are  13  in  number. 

3,  4.  In  the  first  the  movant  insists  that 
he  was  wrongly  deprived  of  the  right  to  open 
and  conclude  the  case  in  the  argument  before 
the  jury.  He  was  the  defendant,  and  the- 
justness  of  his  claim  to  the  opening  and  con- 
clusion is  to  be  determined  by  the  extent  of 
his  admissions.  Did  he  admit  a  prima  facie 
case?  It  cannot  be  doubted  that  this  ques- 
tion is  to  be  answered  by  a  comparison  in  this 
case  of  the  allegations  in  the  petition  with 
the  answer  thereto.  We  think  the  placing 
of  petition  and  plea  in  parallel  columns  dem- 
onstrates that  a  prima  facie  case  was  not 
admitted. 


Petition. 
The  plaintiff  entered  in- 
to A  contract  with  the 
defendant  to  furnish  him 
four  wall  caeee  for  the 
sum  of  $2»800.  The  cases 
were  delivered  and  in- 
stalled in  the  store  of 
the  defendant  on  April 
21, 1903.  The  plaintiff  has 
fully  complied  with  Its 
contract.  The  defendant 
has  paid  $2,079.59,  leaying 
due  $720.41,  besides  inter- 
est, payment  of  which 
has  been  refused  on  de- 
mand. 


Pleas. 
The  cases  referred  to 
were  delivered  and  in- 
stalled in  the  defendant's 
store;  hut  the  petition 
does  not  set  up  tne  con- 
tract between  tne  parties. 
The  real  contract  ie  set 
up  in  paragraph  6  of  the 
answer.  The  cases  were 
not  duly  set  up.  The 
plaintiff  did  not  fully 
comply  with  its  contract, 
and  the  defendant  is  not 
indebted  in  any  sum. 
Demand  for  payment 
was  made,  and  rightly 
refused. 


And  the  remainder  of  the  plea  mentions 
many  other  items  In  respect  to  which  a  con- 
tract was  not  complied  with.  We  do  not 
think  that  to  say  "a"  contract  has  been  made, 
but  has  failed  in  any  material  or  essential 
particular,  can  be  construed  as  an  admission 
that  the  contract  was  fully  compiled  with.  It 
Is  possible  for  cases  to  arise,  and  for  the  peti- 
tion to  be  so  skillfully  framed,  that  to  admit 
the  plaintilTs  case  would  bring,  as  an  inevita- 
ble result,  a  verdict  for  the  plaintiff ;  and  It 
is  perhaps  true  in  this  case.  Nevertheless  the 
law  requires  such  an  admission  of  a  prima 
facie  case  as  would  entitle  plaintilt  to  re- 


covery without  proof  of  any  material  fact 
before  the  defendant  can  gain  the  conclusion. 
Abel  V.  Jarratt,  100  Ga.  732,  28  S.  E.  453; 
Reid  y.  Sewell,  111  Ga.  880,  36  S.  S.  d37; 
Phcenix  Ins.  Ck>.  v.  Gray,  113  Ga.  433,  88  &  EL 
992.  The  original  petition  in  this  case  seek- 
ing to  recover  upon  a  contract  between  the 
parties,  before  there  could  be  a  recovery  for 
the  full  sum  sued  for,  it  must  have  been 
either  admitted  or  proved  (1)  that  the  con- 
tract sued  upon  was  in  fact  made  (2)  and 
that  the  plaintiff  had  fully  complied  with 
that  contract  The  plea  denies  both  these 
defenses.  It  disputes  the  contract  sued  on 
being  the  one  made,  and  affirms  that  it  was 
not  complied  with.  The  very  essential  al- 
legations of  the  petition  are  negatived.  It 
denies  that  the  contract  was  ever  complied 
with,  and  denies  that  there  is  any  sum  due. 
The  admission  that  *'a"  contract  was  made 
does  not  meet  the  requirements,  when  it  is 
insisted  that  it  was  only  partly  complied 
with.  The  main  body  of  the  contract  cannot 
be  admitted  for  the  purpose  of  mailing  a 
prima  facie  case,  and  at  the  same  time  the 
plaintiff's  case  be  destroyed  by  showing  a 
breach  of  warranties  inevitably  forming  a 
part  of  the  contract.  Every  stipulation  and 
warranty  is  as  much  a  part  of  the  contract  as 
the  consideration  is,  and  just  as  inseparable  as 
the  names  of  the  parties.  "Often  they  are 
the  heart  and  soul  of  the  whole  contract, 
without  which  neither  party  could  have  been 
induced  to  contract"  We  think  it  clear  that 
defendant  was  not  entitled  to  the  opening  and 
the  conclusion.  The  opening  and  conclusion 
in  a  case  on  trial  before  a  jury  is  a  very  im- 
portant and  substantial  right,  and  Its  im- 
proper refusal  is  ground  for  new  trial;  and 
in  this  case  to  have  taken  this  right  away 
from  plaintiff,  and  to  have  awarded  this  ad- 
vantage to  the  defendant,  would,  we  think, 
have  afforded  the  plaintiff  Just  ground  of 
complaint 

6.  In  the  second  ground  of  the  amended 
motion  the  plaintiff  in  error  insists  that  the 
court  erred  in  admitting  in  evidence,  over  the 
objection  of  the  defendant,  and  in  refusing 
to  exclude  on  motion  of  the  defendant's  coun- 
sel, the  following  testimony:  ''These  bent 
plate  glass  doors  will  never  work  as  smoothly 
as  a  straight  door."  And  the  further  testi- 
mony:  "The  friction  is  more  in  a  bent  door 
than  in  a  straight  door.  There  is  no  way  un- 
der heaven  to  have  it  otherwise."  And  the 
further  testimony:  "In  case  it  [the  sash]  is 
stuck  [in  moving  it  up  and  down]  a  little,  you 
simply  adjust  the  door  to  a  level,  and  down  it 
comes.  That  is  the  way  those  doors  work, 
and  work  beautifully.  They  could  not  be 
made  to  work  better."  At  the  time  of  the  In- 
troduction and  admission  in  evidence  of  said 
testimony,  the  defendant  moved  to  exclude  it, 
on  the  ground  that  it  consisted  in  the  mere 
conclusion  of  the  witness,  and  was  in  effect 
an  abrogation  of  the  functions  of  the  Jury- 
The  court  overruled  said  objection.  The 
only  objection  offered  at  the  tiiae  to  the  in- 
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trodocdon  of  this  testiniony  was  that  the 
stantements  were  mere  conclnsions  of  the  wit- 
ness. This  objection  was  made  to  the  testi- 
mony as  a  whole.  The  court  did  not  err  in 
declining  to  rale  all  of  It  oat.  Part  of  such 
testimony  is  clearly  a  statement  of  facts. 
Bat,  even  if  It  were  all  a  conclusion  of  the 
witness^  we  do  not  think  the  court  ^red  in 
oT-errollBg  the  objection,  because  the  witness 
SlTing  the  testimony  was,  as  appears  from 
tlie  evidence,  an  expert  of  skill  and  long  ex- 
perience in  the  construction  of  such  Jewelry 
cases*  and  therefore  entitled  to  give  his  opin- 
ion for  whatever  the  jury  might  think  it 
worth.  CiT.  Code  1895,  §  2587.  And,  fur- 
tlier,  it  appears  that  the  witness  Johnson  had 
Bopervised  the  construction  of  these  cases, 
and  before  expressing  these  opinions  had  al- 
ready given  all  the  necessary'  facts  upon 
wlilch  he  based  his  opinion,  and  upon  the 
statement  of  facts,  eren  if  he  was  not  ai^  ex- 
pert, he  was  entitled  to  express  an  opinion, 
ttie  weight  of  which  was  to  be  determined  by 
tbe  Jury  upon  consideration  of  the  facts  pre- 
viously stated.  Civ.  Code  1895,  §  5285.  Even 
If  tlie  statement,  "They  could  not  be  made  to 
work  better,'*  l>e  objectionable  as  t>elng  an 
op  In  ion  even  beyond  tbe  limits  of  expert 
knowledge,  a  casual  examination  of  the  very 
Tolomlnous  evidence  in  this  case  leads  us  to 
tbe  conelusion  that  the  introduction  of  this 
evid^ice  could  not  have  influenced  the  ver- 
dict. We  think,  however,  there  can  be  no 
doobt  that  tbe  court  admitted  the  evidence  on 
the  proof  of  the  witness's  expert  knowledge, 
and  It  is  our  (pinion  that  there  was  no  error 
in  so  holding. 

G.  Tbe  third  and  fourth  grounds  of  the 
amended  motion  for  a  new  trial  complained 
that  the  court  below  erred  In  refusing  to  per- 
mit  defendant's  counsel  to  ask  the  witness 
Johnson  questions  with  respect  to  the  re- 
<«emblance  or  lack  of  resemblance  between 
certain  jewelry  cases  in  Marshall  Field  ft 
Co.'s  store  and  those  placed  In  the  defend- 
ant's store  in  Atlanta.    The  court  had  ad- 
mitted in  evidence,  as  part  of  the  contract 
a   letter   of  the  defendant.   In  which   It  Is 
specifically  stated  that  the  cases  to  be  in- 
stalled  in   defendant's  store  were  "to  look 
exactly  like  those  we  saw  in  Marshall  Field's, 
witb    columns   and   all."     It   was   therefor© 
competent  to  prove  that  tbe  cases  were  to 
took  like  Field's  with  columns  and  all.    The 
questions    to    which    answers    were    sought 
were  as  follows:   (1)  "Are  there  any  appear- 
ances of  friction  or  biting  of  the  sides  or  ends 
when  tbe  sash  comes  down  In  those  cases?" 
i2>  ••'When  the  doors  were  pushed  open  in 
^ho^e  cases,  did  the  doors  stop  while  being 
pushed  up  and  down?"    It  is  perfectly  clear 
that  the  second  question  would  have  elicited 
an  answer,  not  as  to  the  appearance  of  tbe 
cases,  but  as  to  their  operation,  or  how  they 
worked;    and.   for  reasons  hereafter  to  be 
rtated.  we  think  the  action  of  the  cases  In 
ase  Is  Immaterial,  if  they  were  made  and  set 
«p  according  to  the  specifications  of  the  con- 
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tract,  of  good  material,  and  constrooted  in  a 
workmanlike  manner.  And  while  the  word 
"appearances"  Is  used  in  the  first  question 
above,  it  is  manifest,  by  the  words  that  fol- 
low, "friction  or  biting  of  the  sides  or  ends 
when  the  sash  comes  down,"  that  the  word 
"appearances"  only  relates  to  such  effects  as 
were  caused  by  the  working  or  operation,  and 
does  not  refer  to  their  loolcs  or  resemblance 
as  originally  constructed.  Furthermore,  it 
does  not  appear  in  the  evidence  that  the  de- 
sire expressed  by  the  defendant  that  his 
cfiises  siiould  look  like  Marshall  Field*8  was 
agreed  to  by  the  plaintiff,  and,  unless  this 
had  been  expressly  done,  the  purpose  of  de- 
fendant that  they  should  look  like  Field's 
cases  must  yield  to  the  plans  and  specifications 
signed  and  agreed  upon  by  both  parties,  even 
though  under  the  plans  and  specifications 
agreed  upon  there  should  result  a  dissimilar^ 
ity  of  appearance.  Even  granting  that  by 
the  plaintiff's  silence  it  acquiesced  in  the 
stipulation  that  the  cases  look  like  Fleld*s, 
and  that  this  similarity  became  an  additional 
obligation  of  the  contract,  and  that  defend- 
ant .was  entitled  to  similarity  in  appearance, 
the  two  cases  might  look  exactly  alike,  and 
yet  the  doors  in  one  might  work  smoothly, 
and  the  doors  In  the  other  might  not  do  so. 
In  other  words,  to  show  by  their  appearance 
or  otherwise  that  the  doors  did  not  work 
smoothly  and  accurately  would  not  result  in 
showing  dissimilarity  in  apjf^arance. 

7.  In  the  fifth  and  sixth  grounds  of  his 
amended  motion  the  defendant  insists  that 
the  court  erred  In  refusing  to  allow  him  to 
ask  the  plaintiff's  agent  the  following  ques- 
tion: "Did  Mr.  Swanson  tell  you  that  he  had 
any  difllculty  In  Installing  said  cases?"  And 
further:  "Did  Mr.  Swanson  make  any  state- 
ment hi  your  presence  that,  if  he  knew  it 
was  a  job  like  that  he  would  not  have  come 
here  [to  Atlanta]?"  These  questions  were 
asked  with  the  purpose,  no  doubt,  of  elicit- 
ing Information  with  respect  to  the  unwork- 
manlike construction  of  the  cases,  and  evi- 
dence upon  that  subject  was  material  and 
proper;  and  the  statements  of  an  agent  while 
actually  engaged  In  the  business  of  his  prin- 
cipal within  the  scope  of  his  agency  are  gen- 
erally admissible.  But  it  must  first  appear 
from  the  evidence  that  the  agent  is  speaking 
within  the  scope  of  his  authority,  and  au- 
thorized to  bind  the  principal  by  his  sayings, 
before  the  principal  can  be  held  bound  there- 
by; and,  so  far  as  the  evidence  discloses,  the 
cases  were  in  a  state  of  complete  manufac- 
ture before  they  were  sent  to  Atlanta.  The 
witness  Swanson  occupied  no  official  position 
with  the  plaintiff  company,  and  his  sole  du- 
ty was  to  set  the  cases  up  in  the  defendant's 
store;  and  the  evidence  further  shows  that 
the  witness  Johnson  (the  agent  of  the  com- 
pany) was  not  in  Atlanta,  but  in  Chicago, 
during  the  whole  of  the  installation.  But, 
even  If  that  were  not  true,  Swanson  was 
not  an  ofllcer  of  the  corporation,  but  simply' 
its  laborer,  and  his  conversation  with  an  of- 
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fleer  of  the  defendont  company  after  the  ter- 
mlnbtion  of  the  contract  wonld  not  be  heard 
as  against  the  plaintiff's  hiterest;  and  if 
the  statements  of  Swanson  are  a  part  of  the 
res  gestae,  the  statements  in  connection  with 
his  work,  even  when  a  part  of  the  res  gestae, 
cannot  be  heard  against  his  employer,  in  the 
absence  of  any  evidence  showing  that  he 
was  so  authorized  to  speak,  and  acting  in 
such  capacity  as  to  bind  the  employer  by  his 
utterances.  Nor  was  there  error  in  exclud- 
ing from  the  evidence  the  letters  which  de- 
fendant sought  to  introduce.  A  critical  ex- 
amination of  each  and  all  of  them  demon- 
strates that  the  letters  which  the  judge  re- 
fused to  admit  in  evidence  were  mere  nego- 
tiations and  counter  propositions.  All  of  the 
prior  negotiations  were  merged  in  the  propos- 
als and  specifications  of  the  plaintiff,  when 
accepted  by  the  defendant;  and  we  presume 
that  the  trial  Judge  admitted  the  letter  from 
plaintiff  and  one  from  defendant,  which 
went  to  the  Jury,  mainly  for  the  purpose  of 
showing  the  transmission  and  the  accept- 
ance of  the  contract  or  proposal  which  was 
submitted  in  writing.  The  letter  of  the 
plaintiff  says:  "We  inclose  specificationR, 
and  will  send  measurements  of  the  inside  of 
the  drawers,  etc.,  as  soon  as  possible.  Speci- 
fication is  in  duplicate;  and  if  you  will  sign 
the  original,  and  return  to  us,  this  will  con- 
stitute a  contract"  In  reply  defendant 
wrote:  "I  received  this  morning  specifica- 
tions and  contract,  and  return  herewith 
signed  copy."  With  the  specifications  signed 
the  contract  would  have  been  complete  with- 
out more;  but  plaintiff  in  his  letter  asked 
whether  the  shape  of  the  glass  shelves  was 
to  follow  the  curve  of  the  case  or  be  straight 
on  front  edge,  and  also  asked  which  color  to 
follow  (it  appearing  that  a  mahogany  sample 
sent  by  defendant  had  a  different  color  on 
each  side).  The  defendant,  in  replying,  said 
nothing  about  the  mahogany,  but  selected 
"the  shelves  curved  to  go  with  swelled 
sash."  It  is  evident,  therefore,  that  there 
was  but  one  point  outside  of  the  specifica- 
tions which  was  thereafter  agreed  to  by  the 
parties,  to  wit,  the  curved  shelves,  although 
the  defendant  asks  the  plaintiff  to  "make 
these  cases  to  look  exactly  like  those  we  saw 
in  Marshall  Field's,"  etc.  The  plaintiff  gave 
the  defendant  an  option  in  the  selection  of 
the  shape  of  the  shelves,  and  was  bound  to 
act  upon  defendant's  expressed  choice  in  that 
respect  as  to  them;  but  the  evidence  no- 
where discloses  that  plaintiff  ever  agreed  to 
make  the  cases  look  exactly  like  those  he 
saw  in  Marshall  Field's,  unless  consent  may 
be  construed  from  silence.  If  silence  gives 
consent  the  plaintiff  added  to  the  original 
contract  the  additional  stipulations  contained 
in  defendant's  letter  inclosing  the  signed  con- 
tract In  any  event  it  is  perfectly  clear  that 
all  of  the  letters  excluded  by  the  trial  court 
merely  presented  proposals,  none  of  which 
were  agreed  to  by  both  parties;  that  there 
was  DO  meeting  of  the  minds,  nothing  bind- 


ing upon  either  party,  no  definite  understand- 
ing, no  contract 

8.  We  fail  to  see  the  relevancy  of  the  fol- 
lowing question,  which  the  court  permitted 
to  be  asked  of  the  defendant:  "Did  not  you 
know  there  were  certain  physical,  laws  in- 
volved by  which  one  glass  could  not  he  made 
to  work  as  easily  as  two?"  We  are  aware 
that  great  latitude  is  allowable  in  cross-ex- 
amination; but  it  seems  to  us  that  the  true 
question  is  not  what  the  defendant  knew  of 
physical  laws,  nor  what  was  the  purpose  to 
which  he  intended  to  apply  that  knowledge, 
nor  what  was  the  purpose  to  which  he  in- 
tended to  put  the  cases  which  he  proposed  to 
purchase.  But  the  real  question  was:  Did 
he  get  what  he  ordered  and  what  plaintiff 
contracted  to  supply?  For  this  reason  we 
think  the  objection  of  defendant's  counsel 
was  erroneously  overruled.  But  in  our  view 
of  the  case  the  error  is  too  harmless  to  work 
a  new  trial. 

9,  10.  The  defendant  complains  in  the 
ninth  ground  that  the  court  erred  in  exclud- 
ing the  followhig  question  and  answer:  "Did 
Mr.  Miller  make  any  statement  in  your  pres- 
ence, or  in  Mr.  Johnson's  presence,  in  r^ard 
to  said  cases?"  Answer:  "Yes,  he  would 
not  undertake  to  fix  those  cases  for  less  than 
1500."  Counsel  for  defendant  insists  that 
as  the  statement  of  Miller  was  made  in  the 
presence  of  plaintiff's  agent  U.  S.  Johnson, 
showing  certain  defects  in  the  case  and  in 
regard  to  the  expense  necessary  to  remedy  its 
defects,  the  statement  constituted  an  admis- 
sion on  the  part  of  the  agent  as  to  the  truth 
of  the  same,  in  that  plaintiff's  agent  stood 
by  and  did  not  deny  the  statement  though 
it  called  for  an  admission  or  denial,  and  that 
he  therefore  had  thereby  acquiesced  in  the 
same;  and,  further,  that  Miller,  who  made 
the  statement  in  examining  and  overlooking 
said  cases,  was  acting  for  and  in  behalf  of 
the  plaintiff,  and  as  such  his  statements 
were  such  admissions  as  were  entitled  to  go 
to  the  Jury.  There  are  many  circumstances 
under  which  the  silence  of  an  individual  will 
count  against  him,  but  only  where  the  state- 
ment made  fairly  and  reasonably  called  for 
an  answer.  It  is  questionable  whether  John- 
son's silence  would  have  counted  against  him 
if  he  had  been  the  plaintiff,  instead  of  plain- 
tiff's agent  and  Miller  had  said  to  him  that 
he  would  not  fix  the  cases  for  $500.  The 
headnotes  sufficiently  cover  the  further  ex- 
ceptions taken  to  the  exclusion  and  admis- 
sion of  evidence.  These  assignments  are 
without  substantial  merit  if  the  trial  Judge 
entertained  a  correct  view  of  the  law  ap- 
plicable to  the  really  controlling  questions 
in  the  case. 

11,  12.  We  come,  therefore,  to  determine 
what  Is,  to  our  minds,  the  most  difficult  ques- 
tion In  the  case:  Whether  the  doctrine  of 
implied  warranty  is  Involved  and  should 
have  been  given  In  charge  to  the  Jury.  The 
twelfth  ground  of  the  amended  motion  i.s  as 
follows :    "Because  the  court  erred  in  fail«,ng, 
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as  movant  contends,  entirely  to  charge  and 
pat  before  the  jury  the  main  defense  relied 
upon  by  the  defendant,  and  to  sustain  which 
abundant  evidence  had  been  introduced,  to 
wit,  tiiat  the  plaintiff  company,  in  undertak- 
ing to  make  for,  deliver,  and  install  in  the 
defendant's  store  the  said  four  cases,  im- 
pliedly warranted  that  the  same  would  be 
reasonably  suited  for  the  purposes  intended; 
that  is  to  say,  that  the  same  would  be  Jewel- 
ry cases,  and  as  such  would  be  reasonably 
adapted  for  the  display  of  Jewelry,  bric-a- 
brac,  silverware^  and  other  %fticles  of  like 
nature,  such  as  are  displayed  in  Jewelry 
stores — it  not  appearing,  as  movant  contends, 
from  the  evidence  or  the  pleadings,  that  the 
said  implied  warranty  had  been  from  the 
nature  of  the  transaction  or  expressly  ex- 
cepted. The  evidence,  as  movant  contends, 
showed  that  the  said  cases  had  been  pur- 
chased as  Jewelry  cases,  and  as  such  were 
Intended  for  the  display  of  Jewelry,  bric-a- 
brac,  silverware,  and  other  like  articles  in 
the  defendant's  Jewelry  store;  and,  further, 
that  the  plaintiff  company,  through  its  agent 
and  authorized  representative,  the  said  U.  S. 
Jolmson,  was  fully  apprised  of  the  purpose 
and  use  for  which  Jewelry  cases  were  to  be 
adapted  befbre  the  alleged  contract  for  their 
construction  and  installation  in  the  defend- 
ant's store  had  been  completed  and  conclud- 
ed. It  was  one  of  the  main  contentions  of 
tlie  defendant,  as  disclosed  by  his  pleadings 
and  the  evidence  introduced  thereunder,  that 
the  said  cases  were  not  reasonably  adapted 
and  suited  for  the  purposes  intended,  to  wit, 
the  display  of  Jewelry  in  the  defendant's 
Jewelry  store,  and  more  especially  in  that 
the  said  cases  did  not  work  smoothly  and 
free  from  friction;  that  great  injury  and 
disfigurement  were  done  to  defendant's  cases 
in  the  installation  of  said  cases;  that  the 
sashes  of  some  of  the  cases  warped  from  side 
to  side,  and  stuck;  that  the  sides  and  top 
rails  of  said  sashes  were  rubbed  in  many  pla- 
ces; that  the  doors  were  not  arranged  to 
slide  up  and  hang  with  bicycle  chains, 
weights,  and  pulleys,  weights  to  slide  in 
pockets  in  back  of  the  cases,  but,  on  the  con- 
trary, were  hung  with  ordinary  trunk  rollers 
and  in  such  manner  as  with  difficulty  to  be 
moved  up  and  down ;  that  the  shelves  were 
so  heavy  and  brackets  so  light  as  to  be  in- 
capable of  supporting  articles  of  any  weight 
or  breakable  articles  of  any  character  with 
safety;  that  the  sashes  were  warped  and 
Ul-fltted  to  the  cases ;  and  that  various  and 
other  defects  existed  in  said  cases  and  in  the 
Installment  thereof.  The  court  failed,  as 
aforesaid,  to  charge  said  Jury  upon  the  law 
of  implied  warranty,  covering  one  of  the 
main  issues  upon  which  the  defendant's  case 
was  predicated,  and,  as  movant  contends, 
the  court  erred  in  falling  to  so  charge  upon 
the  grounds  and  for  the  reasons  as  aforesaid. 
Nor  was  the  failure  of  the  court  to  charge 
the  Jury  upon  the  law  of  implied  warranty, 
fOTemlng  this  substantial  issue,  cured  or  I 


remedied,  as  movant  contends,  by  the  gen- 
eral charge  of  the  court  to  the  effect  that 
the  cases  must  be  constructed  and  installed 
in  the  defendant's  store  in  a  workmanlike 
and  reasonably  skillful  manner,  and  that  the 
defendant  would  be  entitled  to  recover  any 
damages  for  the  failure  to  so  construct  and 
install  them.  Such  a  charge  had  the  effect 
of  confining  the  consideration  of  the  Jury  to 
the  determination  of  the  sole  issue  whether 
the  cases  were  constructed  and  installed  in 
a  reasonably  skillful  and  workmanlike  man- 
ner, and  absolutely  eliminated  and  removed 
from  the  scope  of  the  Jury's  consideration 
the  entire  contention  of  the  defendant,  and 
the  evidence  produced  to  prove  the  same, 
that  the  cases  must  not  only  be  constructed 
and  Installed  in  a  reasonably  skillful  and 
workmanlike  manner,  but  that  they  must  be 
reasonably  adapted  to  the  purposes  for 
which  they  were  installed."  And  the  thir- 
teenth ground,  relating  to  latent  defects  un- 
disclosed, will  be  considered  with  the  twelfth, 
for  the  reason  that  the  warranty  that  the 
seller  knows  of  no  latent  defects  undisclosed 
Is  one  of  those  which  may  be  implied,  If  the 
case  be  such  that  any  warranty  can  be  Im- 
plied. The  plaintiff  in  error  insists  that 
the  sashes  in  the  cases  frequently  stuck  and 
could  not  be  moved  without  very  great  ef- 
fort; that  his  evidence  further  shows  that 
plaintiff's  agent  was  aware  of  a  means  for 
working  the  sashes  properly,  or  of  causing 
the  same  to  work,  and  yet  he  failed  to  make 
known  the  same  to  the  defendant,  or  to  take 
any  steps  whatever  to  remedy  said  defects. 
And  plaintiff  in  error  Insists,  in  this  ground 
of  the  motion,  that  "the  failure  of  the  court 
to  charge  or  put  before  the  Jury  this  im- 
plied warranty  of  the  plaintiff,  that  he  knew 
of  no  latent  defects  undisclosed,  removed 
from  the  consideration  of  the  Jury  the  con- 
tention and  evidence  of  the  defendant  to  the 
prejudice  of  his  defense." 

Not  Infrequently  a  mere  shade  of  difference 
determines  whether  th^  issue  calls  for  the 
application  of  the  doctrine  of  implied  war- 
ranty or  excludes  Jt  In  many  cases  in  our 
experience  the  line  of  demarcation  was  very 
dim,  and  we  think  there  can  be  cases  in 
which  as  to  different  portions  of  even  the 
same  transaction  the  law  of  express  warran- 
ty will  control,  so  far  as  there  has  been  ex- 
press warranty,  without  excluding  the  appli- 
cation of  an  implied  warranty  to  other  por- 
tions of  the  contract  We  are  aware  that 
this  statement  seems  contradictory  and  is 
not  in  accord  with  the  general  view;  for 
in  Johnson  v.  Latimer,  71  Ga.  470,  it  was 
held  that  ''it  is  only  in  the  absence  of  an  ex- 
press warranty  that  resort  can  be  had  to 
implied  warranty,  and  where  there  was  an 
express  warranty  the  court  could  refuse  to 
charge  on  the  subject  of  implied  warranty." 
In  that  case  the  court  not  only  refused  to 
charge  *'that,  if  the  machine  sold  defendant 
by  plaintiffs  was  not  reasonably  suited  for 
the  use  intended*  the  plaintiffs  could  not  le- 
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cover  unless  there  was  a  special  contract  as 
to  size,"  but,  on  the  contrary,  charged,  as  to 
the  wheat  separator  In  question,  "that  the 
warranty  which  the  law  required  the  plain- 
tiffs to  make  was  that  the  article  sold  was 
a  separator — that  is  to  say,  that  it  would 
separate  the  grain  from  the  chaff — but  he 
did  not  warrant  that  it  was  suitable  for 
transportation  over  the  roads  In  the  country, 
or  that  ft  was  such  a  machine  as  could  be 
pulled  by  defendant's  team."  This  Is  an  ex- 
press holding  that  there  can  he  no  implied 
warranty  if  there  is  an  express,  warranty. 
We  yield  to  it  as  binding  authority  and  no 
doubt  it  influenced  the  trial  judge  in  his 
charge  to  the  Jury.  Civ.  Code  1895,  fi  3555, 
raises  an  implied  warranty  for  the  protec- 
tion of  those  purchasers  who  have  not  prefer- 
red to  try  to  protect  themselves  by  an  ex- 
press covenant  of  warranty,  or  where,  from 
the  nature  of  the  transaction,  there  can  be 
no  warranty  in  the  absence  of  an  expressed 
warranty.  Section  3555  is  a  provision  for 
the  protection  of  purchasers,  but  not  extend- 
ed to  "all"  purchasers.  "If  there  is  no  ex- 
press covenant  of  warranty,  the  purchaser 
must  exercise  caution  in  detecting  defects. 
The  seller,  however,  in  all  cases  (unless  ex- 
pressly or  from  the  nature  of  the  transac- 
tion excepted)  warrants  (1)  that  he  has  a 
valid  title  and  right  to  sell;  (2)  that  the 
article  sold  is  merchantable,  and  reason- 
ably suited  to  the  use  intended ;  (3)  that  he 
knows  of  no  latent  defects  undisclosed."  It 
excepts  the  purchaser  who  prefers  to  safe- 
guard himself  by  an  express  covenant  of  war- 
ranty, him  who  fails  to  use  that  degree  of 
caution  which  would  easily  detect  patent  de- 
fects, and  him  whose  transaction  is  such  that 
by  its  very  nature  no  warranty  can  be  ex- 
pected to  arise  or  be  implied.  If  the  plaintiff 
in  error  properly  belongs  in  either  of  these 
classes,  he  can  derive  no  benefit  from  the 
law  of  implied  warranty.  It  affords  him  no 
protection;  and  the  refusal  of  the  court  to 
charge  as  set  out  in  the  twelfth  and  thir- 
teenth grounds  of  the  motion  was  proper. 
^  An  inspection  of  the  charge  of  the  court,  as 
transmitted  in  the  record,  shows,  however, 
that  he  complaint  can  only  be  a  qualified 
one;  for,  while  the  judge  did  not  expressly 
refer  to  section  3555,  he  explicitly  stated  all 
of  the  defects  insisted  upon  by  the  defendant 
in  his  plea,  and  thereafter  three  times  in- 
structed the  jury,  in  substance,  as  follows: 
"If,  on  the  contrary,  according  to  the  defend- 
ant's plea,  the  contract  was  not  complied 
with,  and  the  work  was  not  done  according 
to  contract,  then  you  give  the  defendant 
such  damages  as  you  think  he  is  entitled  to 
recover  by  reason  of  the  failure  of  plaintiff 
to  comply  with  its  contract" 

The  only  complaint  that  plaintiff  in  error 
can  make  is  that  the  court  did  not  charge 
the  jury  that  the  company  impliedly  war- 
ranted that  the  manufactured  cases  would 
be  suitable  to  the  purposes  for  which  he  in- 


tended them.  The  judge  did  not  so  charge. 
In  our  opinion  he  was  right  in  not  charging 
as  the  plaintiff  in  error  insists  that  he 
should,  for  the  reason  that  by  the  very  na- 
ture of  the  transaction  there  could  be  no 
implied  warranty.  From  the  nature  of  the 
contract  there  could  be  no  Implied  warranty 
of  suitableness  of  purpose.  Crankshaw  did 
not  go  to  the  manufacturing  company  and 
purchase  jewelry  cases  relying  on  its  judg- 
ment It  he  had  done  so,  an  implied  war- 
ranty  would  have  arisen.  On  the  contrary, 
he  employed  fhe  manufacturing  company  to 
make  cases  according  to  plans  and  specifica- 
tions of  his  own;  and  when  these  jewelry 
cases  were  made  according  to  Crankshaw 's 
plans  and  si)ecifications,  with  good  workman- 
ship and  proper  materials,  the  company  had 
complied  with  its  contract,  whether  the  cases 
did  or  did  not  meet  the  purposes  of  Crank- 
shaw. If  the  company,  by  reason  of  its  ex- 
perience had  known  that  the  specifications 
furnished  by  Crankshaw  would  not  make  a 
good  jewelry  case.  It  could  not  have  altered 
his  plans  and  made  a  different  jewelry  case. 
This  would  have  been  a  violation  of  Its  con- 
tract, and  Crankshaw  could  well  have  re- 
plIe/1,  to  the  suggestion  of  superior  knowl- 
edge and  consequent  action  in  pursuance 
therewith,  that  this  was  none  of  Its  concern. 
If  the  cases  were  made  according  to  contract 
and  his  own  plans,  Crankshaw  got  what  be 
bargained  for,  and  whether  the  cases  there- 
after did  not  suit  his  purposes  was  wholly 
Immaterial.  To  hold  a  manufacturer  re- 
sponsible for  defects  which  he  may  know  will 
arise  from  peculiarities  of  proportion  or 
construction,  because  he  knows  the  use  for 
which  the  manufactured  article  is  intended, 
and  yet  is  powerless  to  prevent  the  defects, 
because  he  cannot  alter  the  plan,  would  be 
indeed  a  harsh  rule.  The  distinction  is  apt- 
ly drawn  by  Prof.  Parsons  (1  Pars.  Con.  586, 
587):  "If  a  thing  be  ordered  of  the  manu- 
facturer for  a  special  purpose,  and  it  be 
supplied  and  sold  for  that  puri^se,  there  is 
an  implied  warranty  that  it  is  fit  for  that 
purpose.  This  principle  has  been  carried 
very  far.  It  must,  however,  be  limited  to 
cases  where  a  special  thing  is  ordered,  al- 
though this  be  intended  for  a  special  pur- 
pose." In  Leake  on  Contracts,  4(H,  the  rule 
is  thus  aptly  stated:  "If  an  order  be  given 
for  the  manufacture  or  supply  of  an  article 
to  satisfy  ai  required  purpose,  and  not  any 
specific  article,  being  the  essential  matter  of 
the  contract,  the  seller  is  then  bound,  as  a 
condition  of  the  contract,  to  supply  an  article 
reasonably  fit  for  the  purpose,  and  is  con- 
sidered as  warranting  that  it  is  so.  But 
if  an  order  be  given  for  a  specific  article  of 
a  recognized  kind  or  description,  •  ♦  • 
and  the  article  is  supplied,  there  is  no  war- 
ranty that  it  will  answer  the  purpose  de- 
scribed or  supposed,  although  intended  and 
expected  to  do  so." 
If  Crankshaw  had  applied  to  the  manu- 
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factnrer  for  manufactured  Jewelry  cases,  and 
bad  depended  upon  the  Judgment  of  the 
manufacturing  company  to  furnish  him  cases 
such  as  he  needed,  then  the  warranty  of  suit- 
ableness of  purpose  would  have  at  once 
arisen.  Inasmuch,  however,  as  he  did  not 
rely  upon  the  Judgment  of  the  manufactur- 
ing company  to  furnish  him  the  Jewelry 
cases,  but  ordered  certain  cases  to  be  made 
by  certain  plans  and  specifications,  then  no 
such  warranty  arises,  and  Crankshaw  would 
be  bound  to  pay  for  the  cases,  whether  they 
In  fact  suited  his  purpose  or  not  The  ques- 
tions whether  such  cases  met  the  contract, 
and  were  properly  made  out  of  good  mate- 
rial, were  the  only  issues  that  could  have 
arisen  between  Crankshaw  and  the  manufac- 
turing company.  This  case  is  somewhat 
similar  to  that  of  Goulds  v.  Brophy,  43  N. 
W.  834,  42  Minn.  109,  6  L.  IL  A.  392,  where 
the  defendant  ordered  a  16-inch  auger  to 
make  a  20-inch  hole,  and  the  plaintiff  sent 
him  the  machine.  In  that  case  the  Supreme 
Court  of  Minnesota  held  that  "if  an  or- 
der be  given  to  a  manufacturing  company 
or  dealer  for  a  specific  article  of  a  known 
and  recognized  kind  and  description,  and 
if  the  defined  and  described  thing  be  ac- 
tually supplied,  there  is  no  implied  war-^ 
ranty  that  it  will  answer  the  purpose  for 
which  it  is  intended  to  be  used.  The  on- 
ly implied  warranty  or  condition  of  the 
contract  is  that  it  will  conform  to  the  de- 
scription and  be  of  good  workmanship  and 
material.*'  The  same  rule  was  announced 
and  applied  in  Cosgrove  v.  Bennett,  32  Minn. 
371,  20  N.  W.  359.  There  the  defendant  or- 
dered a  specific  article  of  a  known  descrip- 
tion, which  was  manufactured  by  the  plain- 
tiff. 'There  was  an  implied  warranty,  or, 
more  correctly  speaking,  condition  of  the  con- 
tract, that  it  should  conform  to  the  descrip- 
tion, and  be  of  good  material  and  workman- 
ship according  to  that  description,  but  none 
that  It  would  answer  the  purpose  described 
or  supposed."  The  manufacturer  only  war- 
rants the  workmanship  and  material. 

One  of  the  issues  in  this  case  was  wheth- 
er the  workmanship  and  material  were  the 
best  quality,  and  the  charge  of  the  court 
shows  that  that  Issue  was  clearly  and  fairly 
submitted  to  the  Jury.  As  authority  for  the 
principle  herein  ruled,  see  Seitz  v.  Brewer's 
Rcf.  Co.,  141  U.  S.  518,  12  Sup.  Ct.  46,  36 
U  Ed.  837;  2  BenJ.  Sales,  $§  987,  988;  Addi- 
son on  Contracts,  ♦977;  Milwaukee  Boiler  Co. 
v.  Duncan,  58  N.  W.  234,  87  Wis.  120,  41  Am. 
St-  Rep.  33,  and  citations;  Olllvant  v.  Bay- 
ley,  5  Q.  B.  288;  DIst.  of  Columbia  v.  Clep- 
hane,  110  U.  S.  212,  3  Sup.  Ct  568,  28  L.  Ed. 
122;  Kellogg  Bridge  Co.  v.  Hamilton,  110 
TJ.  S.  108,  3  Sup.  Ct.  537,  28  li.  Ed.  86;  Hoe 
V.  Sanborn,  21  N.  Y.  552,  78  Am.  Dec.  163; 
Deming  v.  Foster,  42  N.  H.  165.  If  these 
Jewelry  cases  were  made  according  to  Crank- 
sbaw*B  design,  of  good  workmanship  and  good 
material  (and  this  does  not  seem  to  be  ques- 
tioned In  the  evidence),  it  would  not  matter 


whether  there  were  defects,  latent  or  patent ; 
for  "according  to  the  principle  of  decided 
cases,  and  upon  clear  grounds  of  Justice,  the 
fundamental  Inquiry  must  be  always  whether, 
under  the  circumstances  of  the  particular 
case,  the  buyer  had  the  right  to  rely  and  did 
rely  upon  the  Judgment  of* the  seller  and 
not  upon  his  own."  No  matter  how  he  reach- 
ed bis  conclusion,  the  design  of  these  Jewelry 
cases  was  Mr.  Crankshaw' s.  He  furnished 
his  own  plans  and  specifications;  and  if,  as 
the  Jury  found,  under  the  charge  of  the  court, 
the  workmanship  was  good  and  the  material 
good,  no  one  Is  responsible  for  defects  in  tbelr 
operation  or  unsultableness  to  his  purpose 
except  the  defendant  himself.  We  agree 
with  the  proposition  that,  in  the  absence  of 
an  express  warranty,  the  implied  warranty 
that  the  article  is  reasonably  suited  to  the 
use  Intended  will  apply,  unless  clearly  except- 
ed; but  we  have  no  hesitation  In  holding  that 
the  trial  Judg^  was  right  In  his  view  that 
the  nature  of  this  transaction  excepted  this 
contract  of  sale. 

The  decision  In  Elgin  Jewelry  Co.  v.  Bstes, 
122  Ga.  807,  50  S.  E.  939,  cited  by  plaintiff 
In  error,  is  not  in  point .  The  holding  there 
was  merely  that  there  was  no  express  war- 
ranty in  that  case,  and  that  the  so-called 
"warranties"  or  agreements  to  replace  arti- 
cles that  were  unsatisfactory,  and  those  not 
selling  readily,  with  new  articles  of  like 
kind,  was  no  express  warranty  as  to  the 
character,  quality  or  title  of  the  goods.  And 
for  like  reasons  it  was  held  in  National  Com- 
puting Scale  Co.  v.  Eaves,  116  Ga.  511,  42 
S.  E.  783,  that  there  was  "no  express  war- 
ranty In  the  contract"  The  case  of  Mals- 
by  V.  Young,  104  Ga.  212,  30  S.  E.  854,  is 
also  cited.  This  case  Is  certainly  not  in 
point  The  Judgment  of  the  lower  court  was 
reversed  because  the  law  of  Implied  warran- 
ty was  incorrectly  charged,  and  the  Supreme 
Court  in  the  decision  reaffirmed  the  opinion 
in  Johnson  v.  Latimer,  71  Ga.  470.  The  case 
of  McNeel  v.  Smith,  106  Ga.  215,  32  S.  E. 
119,  was  one  where  the  parties  to  the  con- 
tract expressly  excepted  implied  warranties 
as  to  the  health,  life,  and  soundness  of  cer- 
tain mules.  And  in  the  case  of  Floyd  v. 
Woods,  110  Ga.  850,  36  S.  E.  225,  the  Judg- 
ment against  the  defendant  was  sustained 
because  he  bought,  as  we  think  the  defend- 
ant In  this  case  did,  "entirely  upon  his  own 
Judgment"  The  guano  cases,  cited  by  the 
very  able  counsel  in  his  exhaustive  brief  for 
the  plaintiff  in  error.  In  our  Judgment  afford 
no  authority  and  are  not  applicable  in  this 
case;  for  the  guano  Is  necessarily  manufac- 
tured according  to  the  formula  and  process 
of  the  seller,  while  the  Jewelry  cases  were 
to  be  made,  and  it  appears  from  the  record 
that  they  were  made,  according  to  the  speci- 
fications of  the  buyer.  If  the  workmanship 
and  material  were  good  (as  the  Jury  found 
they  were),  the  designer  of  the  Jewelry  cases 
would  be  responsible  for  their  probable  oper- 
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atioiit  Just  as  the  maker  of  the  guano  for 
Its  probable  resalts. 

llie  jury  having  settled  the  disputed  is- 
sues of  fact,  and  there  being  In  our  judgment 
no  reversible  error  in  either  the  rulings  or 
the  charge  of  the  court,  the  Judgment  must 
be  affirmed.    * 


(1  Oa.  App.  388) 

DAUGHTRT  v.  SAVANNAH  &  S.  BY.  OO. 

(No.  45.) 
(Ck>urt  of  Appeals  of  Georgia.    Feb.  14,  1907.) 

1.  Wbit  of  Ebboe  —  Review  —  Questions  or 
Fact— Vebdiot  on  Gonflictino  Evidence. 
The  settlement  of  disputed  issues  of  fact 
is  wholly  within  the  province  of  the  jury ;  and 
it  Lb  not  within  the  power  of  this  court  to  set 
aside  their  verdict,  unless  it  appears  that  it  is 
without  any  evidence  to  sapport  it.  Where  dis- 
pated  issues  of  fact,  each  supported  by  a  number 
of  witnesses,  have  been  settled  by  the  jury  under 
fair  and  appropriate  instructions  bv  the  court, 
and  the  verdict  haa  been  approved  by  the  trial 


^ 


udge,  the  judgment  of  the  lower  court  will  not 
disturbed,  unless  grave  and  material  error 
has  been  coiQmitted. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {f  3d35,  3949.] 

2.  Same. 

The  error  must  be  such  as  mduced  or 
largely  contributed  to  the  erroneous  findmg,  and 
such  an  error  that,  if  a  new  trial  is  sranted, 
the  result  should  in  all  probability  be  different 
on  another  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $|  8949,  3950.] 

8.  Same — Review— H  armt^ebs  Ebbob— Admis- 
sion OF  Evidence. 

While  it  is  error  to  allow  a  witness  to  tes- 
tify that  the  "deceased  appeared  to  be  a  careless 
man;  that  was  my  experience  with  him"— the 
judgment  will  not  be  reversed  on  that  ground, 
where  the  record  discloses  that  similar  testi- 
mony had  previously  during  the  trial,  witbiout 
objection  thereto,  been  allowed  to  be  introduced, 
or  where  it  appears  there  was  piroper  positive 
evidence  of  the  same  fact. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  4162,  4166.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Statesboro; 
Brannen,  Judge. 

Action  by  Queen  Daughtry  against  the 
Savannah  &  Statesboro  Bailway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

H.  B.  Strange,  for  plaintiff  in  error.  Q. 
8.  Johnston,  for  defendant  in  error. 


BUSSELL,  J.  Queen  Daughtry  brought 
suit  against  the  railway  company  for  $5,000 
for  the  homicide  of  her  husband.  She  al- 
leged that  he  was  an  employ^  of  the  defend- 
ant company  and  was  engaged  in  the  per- 
formance of  his  duties  as  trainhand;  that 
while  so  engaged  and  without  fault  on  his 
part,  by  the  negligence  of  the  defendant,  Its 
servants,  agents,  and  employes,  and  by  the 
use  of  the  defective,  rotten,  and  worn-out 
wire  rope,  and  by  the  careless  and  negli- 
gent erection  and  maintaining  of  the  guard 
post,   and    by   the   negligence   and   careless 


operation  of  the  engine,  looomotiTe*  cars, 
and  machinery  of  the  defendant,  and  by 
the  improper  and  negligent  use  of  a  qpur 
track,  and  by  carlessness  and  negligence  of 
defendant  in  employing  as  conductor  of  the 
train  a  young  boy,  who  vras  Inexperienced 
and  incompetent,  her  husband  was  struck, 
knocked  down,  and  killed ;  that  her  husband 
was  in  the  performance  of  his  duties;  that, 
but  for  the  negligent  use  of  said  spur  track, 
guard  post,  and  rotten  and  defective  wire 
rope,  the  careless  and  negligent  stopping  of 
the  engine,  the  incompetency  and  inexpe- 
rience of  defendant's  conductor,  and  the 
orders  of  defendant's  agents,  her  husband 
would  not  have  been  killed.  The  defendant, 
admitting  jurisdiction  and  that  plaintiff  was 
an  employ^  and  was  killed,  denied  all  other 
allegations  of  the  petition,  and  set  up  as  its 
defense  that  the  deceased  was  an  employ 6 
of  defendant,  and  had  been  in  its  employ- 
ment in  different  capacities  for  a  number  of 
years,  and  was  quite  familiar  with  the 
track,  side  tracks,  and  the  stations  along 
the  line  of  the  road;  that  at  the  time  of 
his  death  he  was  perhaps  the  oldest  em- 
ploy^ in  point  of  time,  of  any  of  the  crew 
\0f  the  train  he  was  then  assisting  to  oper- 
ate; and  that  he  met  his  death  by  his  own 
negligence,  and  by  putting  himself  unneces- 
sarily in  a  perilous  position  which  he  was 
cautioned  a  moment  before  by  the  conductor 
not  to  assume.  The  jury  found  in  favor  of 
the  defendant  The  plaintiff  filed  a  motion 
for  new  trial,  which  Included  the  three  gen- 
eral grounds,  and  was  afterwards  so  amend- 
ed as  to  make  complaint  of  the  admission 
of  certain  evidence  introduced  on  the  trial, 
over  her  objections. 

The  evidence  in  this  case  wsb  conflicting. 
It  may  truthfully  be  said  that  a  verdict 
would  have  been  authorized  for  either  party. 
A  large  number  of  witnesses  unlmpeached 
(except  by  the  conflict  which  their  testimony 
created)  sustained  by  their  testimony  the 
contentions  of  each  party.  We  are  com- 
pelled to  leave  the  finding  of  the  jury  un- 
disturbed. The  jury  had  the  exclusive  right 
to  say  what  was  the  truth  with  reference 
to  the  catastrophe  In  which  the  plaintilTs 
husband  lost  his  life — ^whether  his  death 
was  caused  by  the  negligence  of  the  railroad 
company  and  its  servants,  or  whether  by 
his  own  carelessness  he  forfeited  his  life. 
From  its  first  decision  upon  that  subject, 
Davis  V.  Kirkland,  1  Ga.  App.  5,  58  &  E.  209, 
it  has  been  the  unanimous  opinion  of  this 
court  that  the  verdicts  of  juries  upon  the 
facts  (if  the  conclusion  reached  is  honestly 
attained  and  warranted  in  any  view  of  the 
evidence)  are  entitled  to  even  more  than  the 
highest  respect  and  consideration  of  the 
court;  not  only  this,  but  that  parties  who 
fairly  gain  such  verdicts  have  a  property 
right  therein,  of  which  they  should  not  be 
deprived;  and  furthermore,  that  this  court 
is  clothed  with  no  power  to  set  verdicts 
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aside.  The  errors  for  which  a  new  trial 
should  be  granted,  where  there  is  eridence 
to  support  the  verdict,  have  been  alluded 
to  in  Crankshaw  v.  Schweizer  Mfg.  Ck).,  1 
Oa.  App.  868,  58  S.  E.  222.  The  error  must 
be  such  as  Induced  or  largely  contributed 
to  the  erroneous  finding,  and  such  an  error 
that,  if  a  new  trial  is  granted,  the  result 
should  in  all  probability  be  different  on  an- 
other triaL  In  most  of  the  suits  for  dam- 
ages we  have  heretofore  considered  the  ver- 
dict was  in  favor  of  the  plaintiff.  In  this 
case  the  verdict  was  in  favor  of  the  defend- 
ant company;  but  the  rules  of  law  are 
strangers  to  the  character  or  quality  of  liti- 
gants, and,  this  court  being  bound  by  its 
obligation  to  law,  we  are  not  able  to  assume 
the  province  of  the  Jury  and  either  measure 
the  credibility  of  the  witnesses  or  harmonize 
their  conflicting  statements.  The  verdict, 
therefore,  must  stand,  unless  the  admission 
by  the  trial  Judge  of  the  evidence  of  which 
complaint  is  made  in  the  amendment  to  the 
motion  was  such  error  as  either  induced  the 
verdict,  or  harmfully  contributed  to  shape 
the  finding,  and  unless  the  lower  court  again 
erred  in  refusing  to  grant  a  new  trial  when 
the  previous  error  was  brought  before  him 
l^   the   motion. 

Civ.  Code  1895,  i  5478,  provides:  •'The 
superior  courts  may  grant  new  trials  in  all 
cases  where  any  material  evidence  may  be 
admitted  to,  or  illegally  withheld  from,  the 
Jury  against  the  demand  of  the  applicant" 
The  evidence  admitted  in  this  case  as  ap- 
pears from  the  motion  wfts:  "Daughtry  ap- 
peared to  be  a  careless  man.  That  was  my 
experience  with  him."  And  the  objection 
urged  by  the  plaintiff  was  "that  the  testi- 
mony of  acts  of  carelessness  and  negligence 
at  other  times  than  at  the  time  of  the  Injury 
were  irrelevant  and  inadmissible."  In  the 
motion  it  was  insisted  that  the  overruling 
of  this  objection  was  error,  because  this 
testimony  was  illegal,  irrelevant,  and  did 
not  show  negligence  at  the  time  of  the  in- 
jury, and  was  calculated  to  prejudice  the 
Jury  against  the  plaintiff,  and  cause  them 
to  believe  the  testimony  of  the  defense 
when  they  otherwise  would  not  believe  it 
We  think  that  the  objection  urged  by  the 
plaintiff  should  have  been  sustained ;  but  we 
liave  not  been  shown  any  reason  why  the 
adnodssion  of  this  evidence  should  have  prej- 
udiced plaintiff's  case,  as  stated  in  the  mo- 
tion for  new  trial.  Considered  in  connection 
with  evidence  previotisly  and  subsequently 
introduced  without  any  objection  on  the  part 
of  the  plaintiff,  the  refusal  to  rule  out  this 
evidence,  in  our  view,  is  at  best  harmless  er- 
ror. According  to  very  high  authority  in 
this  state,  the  admission  of  the  evidence  of 
which  complaint  Is  made  was  not  only  not  er- 
ror, but  perfectly  proper.  We  are  of  opinion 
that  the  only  proof  of  carelessness  or  negli- 
gence that  can  be  shown  against  a  party  to 
defeat  or  diminish  his  recovery  for  damages 


must  relate  to  his  acts  at  the  time  of  the 
injury,  and  therefore  that  the  evidence  com- 
plained of  should  have  been  excluded;  and 
the  weight  of  authority  certainly  tends  in 
that  direction,  but  the  trial  Judge  was  not 
without  eminent  authority,  contrary  to  this 
view,  to  support  his  ruling.  In  Enright  v. 
Atlanta,  78  Ga.  2d3,  one  of  the  exceptions 
taken  was  that  the  court  admitted,  over  ob- 
jection, testimony  to  prove  that  the  plaintiff 
had  been  intoxicated  on  several  occasions 
prior  to  the  date  of  the  injury,  from  a  wit- 
ness who  knew  nothing  of  his  condition  at 
that  time.  This  evidence,  as  shown  by  the 
charge  and  caution  of  the  trial  Judge,  must 
have  been  admitted  simply  to  throw  light  on 
the  evidence  as  to  whether  the  acts  of  plain- 
tiff at  the  time  were  or  were  not  negligent; 
for  upon  this  evidence  the  trial  court  charg- 
ed as  follows:  "If  you  believe  from  the  evi- 
dence that  the  plaintiff  was  intoxicated  or 
so  far  under  the  Influence  of  intoxicants  as 
to  affect  his  conduct  at  the  time  he  was  in- 
jured, and  that  for  that  reason  or  any  other 
he  failed  to  exercise  ordinary  care  and  dili- 
gence and  was  Injured  as  a  result  of  his 
own  negligence,  he  could  not  recover.  Mere 
proof,  however,  of  a  habit  of  using  liquor,  or 
of  instances  of  its  use  by  plaintiff,  to  excess, 
even  on  the  very  day  of  the  alleged  injury, 
would  not  bar  his  recovery,  if  the  Jury  be- 
lieve that  its  effect  did  not  extend  to  the 
time  he  was  injured,  or  that  he  was,  not^ 
withstanding,  in  the  exercise  of  ordinary 
care  and  diligence."  And  in  the  third  head- 
note  of  the  decision  (78  6a.  288)  the  court 
held  that  there  was  no  error  in  admitting 
the  evidence  of  repeated  drunkenness  for 
some  years  before  the  injury ;  the  Judge  hav- 
ing cautioned  the  Jury  that  such  testimony 
could  not  affect  plaintiff's  case  unless  he  was 
under  the  effects  of  liquor  on  the  night  of 
the  injury.  In  rendering  the  opinion  in  that 
case  Chief  Justice  Jackson  says:  "There  was 
no  error  In '  admitting  evidence  of  repeated 
drunkenness  for  some  years  l)efore  this  mis- 
fortune of  plaintiff  in  error,  and  even  after- 
wards, for  the  purpose  of  throwing  light  on 
the  issue  whether  or  not  he  was  under  the 
influence  of  ^Irituous  liquors  that  night; 
the  Judge  having  cautioned  the  Jury  that, 
unless  the  plaintiff  was  under  the  effects  of 
liquor  that  night,  such  testimony  could  not 
affect  his  case."  The  controlling  issue  in 
the  Enright  Case,  as  in  this,  was  whether  or 
not  the  negligence  of  the  plaintiff  should  de- 
feat his  recovery.  In  the  Enright  Case  the 
habit  of  drunkenness  was  used  to  illustrate 
the  plaintiff's  negligence;  and  in  this  case 
the  trial  Judge  allowed  the  witness'  testi- 
mony as  to  the  habit  of  the  plaintiff's  bus- 
band  for  carelessness  for  the  same  purpose. 
In  concluding  the  opinion  in  the  Enright 
Case  Chief  Justice  Jackson  says:  'The  way 
of  the  transgressor  is  hard,  and  frequent 
drunkenness,  and  the  calaboose  as  its  con 
sequences,  are  calculated  to  make  character 
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for  rashness  and  imprudence,  which  tell 
disastrously  upon  the  future  of  life,  and 
with  other  disasters  sometimes  causes  the 
loss  of  a  lawsuit"— showing  that  in  that 
case  the  evidence  may  have  been  very  dam- 
aging. In  this  case  we  think  the  statement 
of  the  witness  was  of  but  little  effect  la 
S.,  F.  &  W.  By.  Ck>.  v.  Flannagan,  82  Ga. 
579,  9  S.  E.  471,  14  Am.  St.  Rep.  183,  it  was 
held  that  it  was  not  error  to  receive  evi- 
dence showing  that  an  engineer  habitually 
neglected  to  ring  a  bell,  nor  evidence  show- 
ing the  habitual  high  speed  of  the  same  en- 
gine when  run  previously  by  the  same 
engineer  on  the  same  street;  this  being 
evidence  introduced  by  the  plaintiff.  And 
while  Judge  Bleckley,  in  rendering  the  opin- 
ion, says  that  this  testimony  is  of  doubtful 
admissibility,  he  cites,  as  sustaining  the 
opinion  of  the  court,  State  v.  Boston  R.  Ck>., 
68  N.  H.  410;  State  v.  Manchester  B.  Co., 
62  N.  H.  528;  Shaber  v.  St  Paul  E.  Co.,  28 
Minn.  103,  9  N.  W.  575 ;  Bandall  v.  Tel.  Co., 
54  Wis.  140,  11  N.  W.  419,  41  Am.  Bep.  17 ; 
Craven  v.  Cen.  Pac.  B.  Co.,  72  Cal.  345,  13 
Pac.  878;  Henry  v.  So.  Pac.  B.  Co.,  50  Cal. 
176;  Sheldon  v.  Hudson  Blver  B.  Co.,  14  N. 
Y.  218,  67  Am.  Dec.  155— and  says:  •'Upon 
so  doubtful  a  question  we  think  the  court 
did. not  err  In  admitting  the  evidence.  There 
are  several  cases  in  our  Beports  holding 
that  doubtful  evidence  is  to  be  admitted 
rather  than  excluded." 

Judged  by  these  authorities  alone,  the 
trial  judge  was  warranted  in  his  ruling 
of  which  the  complaint  is  made.  But  while 
believing,  as  we  do,  that  the  objection  of 
the  plaintiff  should  have  been  sustained,  and 
that  the  evidence  that  plaintiff's  husband 
was  a  careless  man,  or  at  least  always  ap- 
peared that  way  to  witnesjs,  should  have 
been  rejected,  ^as  it  error  prejudicial  to  the 
plaintiff,  or  reversible  error?  It  is  well 
settled  that  a  new  trial  will  not  be  granted 
for  harmless  error  in  admitting  evidence. 
Ford  V.  Kennedy,  04  Ga.  537  (6);  Mays  v. 
State,  68  Ga.  399,  14  S.  E.  560;  McCrory  y. 
Grandy,  92  Ga.  319,  18  S.  B.  65;  Wolff  y. 
Ga.  So.  B.  Co.,  94  Ga.  556,  20  S.  E.  484: 
Harvey  v.  West,  87  Ga.  653,  13  S.  E.  693. 
It  has  also  been  decided  that,  where  evi- 
dence of  doubtful  admissibility  is  submitted 
to  the  jury,  it  will  not  work  a  new  trial 
where  its  exclusion  would  probably  not 
change  the  result  Eagle  Mfg.  Co.  v.  West 
61  Ga.  120  (4).  We  do  not  think  that  the 
admission  of  the  evidence  complained  of, 
when  taken  in  connection  with  the  other  tes- 
timony, could  possibly  have  had  any  per- 
ceptible influence  in  determining  the  verdict 
of  the  jury,  especially  in  view  of  the  fact 
that  the  same  thing,  to  wit  the  negligence 
of  the  plaintiff,  which  was  sought  to  be 
proved  by  the  testimony  objected  to,  was 
abundantly  proved  by  legal  evidence  to  which 
no  objection  could  be  offered.  The  conflict 
In  the  evidence  Is  to  be  reconciled  by  the 


jury.  In  this  case  it  was  marked  and  strik- 
ing. We  cannot  say  that  the  jury  erred; 
and  we  are  bound  to  hold  that  their  solemn 
finding  should  not  be  set  aside  for  an  im- 
material error  of  the  trial  court,  especially 
where  it  appears  from  the  record  that  simi- 
lar testimony  to  that  objected  to  had  been 
introduced  without  objection  on  the  part  of 
the  plaintiff.  It  may  be  that  the  other  wit- 
nesses testifying  were  of  lesser  weight  and 
humbler  character  before  the  jury.  Of  this 
we  cannot  judge.  While  it  is  error  to  allow 
a  witness  to  testify  over  proper  objection, 
and  in  a  general  way,  that  the  ^'deceased 
appeared  to  be  a  careless  man ;  that  was  my 
experience  with  him" — the  judgment  will 
not  be  reversed  on  that  ground,  where  the 
record  discloses  that  similar  testimony  bad 
previously  during  the  trial,  without  objec- 
tion thereto,  been  allowed  to  be  introduced, 
or  where  it  appears  there  was  other  positive 
evidence  of  the  same  fact 
Judgment  affirmed. 


(1  Ga.  App.  751) 
MOBBIS  STOBAGB  &  TBANSFEB  CO.   ¥• 

WILKES.     (No.  272.) 
(Court  of  Appeals  of  Georgia.     May  9,  1907.) 

1.  Bahjcent— Duties  of  Bailee. 

A  bailment  implies  and  requires,  on  the 
part  of  the  bailee,  the  utmost  good  faith  as  to 
every  matter  whereby  the  rights  of  his  bailor 
may  be  affected.  This  is  not  the  imposition  of 
extraordinary  diligence. 

2.  Same— Duties  of  BArLEV. 

While  a  bailee  or  depository  for  hire  is  not 
bound  to  exercise  extraordinary  diligence  in  the 
care  and  keeping  of  his  bailment,  still  he  is 
bound  to  ordinary  diligence,  measured  by  good 
faith  towards  his  bailor — a  rolden  rule  of  the 
law — the  same  diligence  in  the  preservation  of 
the  bailor's  property  as  in  the  preservation  of 
his  own. 

[Ed.  Note. — For  cases  in  point,  see  CJent.  Dig. 
vol.  6,  Bailment,  $  45.] 

3.  Same — Demand— Colob  of  Pbocess. 

When  property  in  the  custody  of  a  bailee 
for  hire  is  demanded  by  a  third  person  under 
color  of  process,  it  becomes  his  duty  to  ascer- 
tain whether  the  process  is  such  as  requires  him 
to  surrender.  If  the  proceeding  is  illegal  or 
void,  it  is  the  right  and  duty  of  the  bailee  to 
refuse  to  surrender  the  property  of  the  bailor 
committed  to  his  care.  It  is  his  duty  to  offer 
such  resistance  to  the  taking,  and  to  adopt  such 
measures  for  reclaiming  It,  If  taken,  as  a  pru- 
dent man  would  if  his  own  property  had  been 
demanded  and  taken  under  a  cQaim  of  right  with- 
out legal  process. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  Reld, 
Judge. 

Action  by  Mrs.  Wilkes  against  the  Morris 
Storage  &  Transfer  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Mrs.  Wilkes  sned  for  $300  damages  on  ac- 
count of  the  failure  of  the  defendant  storage 
company  to  deliver  to  her^  on  demand,  cer- 
tain household  goods  that  she  had  intrusted 
to  it  for  keeping.  It  appeared  that  the  de> 
fendant  had  suffered  the  goods  to  be  remov- 
ed from  its  warehouse  upon  the  exhibition 
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by  a  constable  of  a  paper  purporting  to  be  an 
attachment  In  favor  of  the  R.  S.  Crutcher 
Furniture  Company  against  Mrs.  Wilkes. 
Under  the  evidence  and  the  court's  charge 
the  Jury  found  for  the  plaintiff  |175,  and  the 
defendant  excepted  to  the  refusal  of  a  new 
trial.  For  the  other  facts  see  the  opinion. 
Arminius  Wright,  for  plaintiff  in  error. 
R.  B.  Blackburn,  for  defendant  in  error. 

RUSSELL,  J.  The  plaintiff  In  error  com- 
plains that  its  motion  for  new  trial  was  re- 
fused, and  this  Is  the  only  assignment  of  er- 
ror in  the  bill  of  exceptions.  The  motion 
was  based  on  the  general  grounds,  and  on 
four  grounds  which  were  added  to  the  origi- 
nal motion  by  amendment  We  will  first 
consider  the  amended  grounds,  because,  un- 
der the  ruling  of  this  court'  In  Cranksbaw  v. 
Schweizer,  1  Ga.  App.  863,  58  S.  E.  222,  there 
is  no  merit  in  the  general  grounds,  unless 
some  error  produced  or  contributed  to  the  re- 
sult and  the  verdict  complained  of. 

The  first  ground  of  the  amended  motion  It 
that  the  verdict  is  contrary  to  the  evidence 
on  the  subject  of  value  and  not  authorized 
by  the  evidence.  Plaintiff  in  error  Insists 
that  in  no  event  could  the  verdict  have 
been  greater  than  |100;  that  the  only  evi- 
dence offered  by  the  plaintiff  on  the  subject 
of  value,  delivered  by  the  husband  of  plain- 
tiff, was  to  this  effect.  It  is  true  that  the 
hpsband  of  plaintiff  testified,  on  cross-exam- 
ination, that  'they  would  have  brought  about 
one-half  of  what  they  cost  had  they  been 
sold" ;  but  this  was  not  the  only  evidence  on 
this  subject  Not  only  did  the  plaintiff's 
husband  swear  as  above  quoted,  which  was 
merely  his  belief  of  what  the  goods  would 
bring  at  a  forced  sale,  but,  in  further  testi- 
fying, he  said  that  the  furniture  In  question 
cost  $200,  that  It  was  still  not  quite  a  year 
old,  and  that  he  could  not  have  gotten  the 
same  furniture  at  the  time  It  was  taken  from 
the  storage  company  for  what  he  bought  It 
for.  C.  A.  Morris,  of  the  defendant  compa- 
ny, testifying  in  its  behalf,  it  Is  true,  placed 
the  value  at  $50,  $75,  or  $100;  but  on  cross- 
examination  he  admitted  that  at  a  forced 
sale  household  goods,  such  as  the  personal 
property  in  question,  very  seldom  brings 
what  it  Is  worth,  and  gave  his  opinion,  as  an 
expert,  that  If  he  had  household  furniture 
that  answered  his  purpose,  and  which  origi- 
nally cost  $200,  and  which  it  would  take  $200 
to  replace,  the  furniture  taken  away  from 
him  would  be  equal  in  value  to  the  new  fur- 
niture. We  think  that  the  Jury  had  the  right, 
under  the  evidence,  to  fix  the  value  of  the 
property  at  the  amount  oA  their  finding,  un- 
der the  proper  charge  of  the  court  upon  the 
subject  of  value:  '"The  question  of  value  is 
one  of  fact,  which  you  will  decide  for  your- 
self. You  are  not  bound  by  the  opinion  of  a 
witness  as  to  value.  You  are  not  required  to 
take  opinions  as  representing  the  value  of  the 
articles  mentioned.  You  will  take  into  con- 
sideration all  the  evidence  that  will  illustrate 


the  question  to  you;  take  Into  consideration 
the  opinion  of  witnesses  as  given  to  you; 
take  Into  consideration  what  It  cost  to  pur- 
chase'the  goods,  if  the  evidence  discloses  it; 
take  into  consideration  what  it  would  cost  to 
replace  the  goods,  if  the  evidence  discloses  it, 
and  all  the  evidence  on  the  subject  that  will 
illustrate  the  subject^and  then  yourself  de- 
cide what  sum  would  represent  a  reasonable 
and  proper  value  of  the  articles  involved; 
and  that  sum,  if  the  plaintiff  recovers,  should 
represent  the  amount  of  her  recovery."  Un- 
der the  evidence  above  referred  td,  the  Jury 
would  have  been  authorized  to  base  their 
finding  on  the  testimony  in  favor  of  the  plain- 
tiff, on  this  subject,  In  preference  to  that  of 
the  bailiff,  who  is  denominated  an  expert,  or 
the  witness  who  did  the  muljtifarious  service 
of  swearing  out  the  attachment,  going  se- 
curity on  the  bond,  and  separat'ing  and  seiz- 
ing the  property  in  question,  and  finally  giv- 
ing expert  testimony  in  behalf  of  the  corpo- 
ration. 

The  second  ground  of  the  amended  motion 
complains  that  the  court  refused  to  allow  the 
defendant  to  show  that  Mrs.  Wilkes  was  in- 
debted to  one  Crutcher  for  the  property  for ' 
which  she  was  suing,  and  upon  which  the  at- 
tachment was  levied  for  the  purpose  of  re- 
covering the  purchase  money  of  the  same. 
There  was  no  error  In  this  ruling.  The  reply 
of  the  trial  Judge,  in  rejecting  the  evidence 
offered  on  this  subject  was  exhaustive,  when 
he  said,  '*You  cannot  take  her  goods  and 
pay  Crutcher's  debt." 

In  the  fourth  ground  of  the  amendment  to 
the  motion  the  plaintiff  in  error  complains 
that  the  verdict  Is  contrary  to  the  charge  of 
the  court,  quoted  above.  This  ground,  for 
the  reason  stated  above.  Is  not  well  taken. 

The  last  ground  of  the  amended  motion 
asks  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  The  evidence  discover- 
ed after  the  trial  and  verdict  purports  to  be 
a  certain  conditional  bill  of  sale,  signed  by 
the  plaintiff,  and  in  favor  of  R.  S.  Crutcher 
Furniture  Company,  describing  the  goods  sued 
for  in  this  case,  by  which  title  to  the  goods 
was  reserved  in  the  furniture  company,  and 
it  was  provided  that  in  default  of  payments 
therein  stipulated  the  furniture  company 
sliould  have  the  right  to  take  possession  of 
the  property  "without  any  legal  process." 
We  think  the  court  rightly  refused  to  grant 
a  new  trial  on  this  newly  discovered  evi- 
dence, because  the  most  ordinary  diligence, 
under  the  circumstances  of  the  case,  would 
have  disclosed  the  existence  of  the  docu- 
ment in  question  before  the  trial.  The  Mor- 
ris Transfer  &  Storage  Company  did  not  deal 
with  the  R.  S.  Crutcher  Furniture  Company 
as  with  strangers  afar  off.  The  record  does 
not  disclose  the  exact  distance  which  sepa- 
rates their  respective  places  of  business,  but 
it  does  disclose  the  fact  that  they  are  both  In 
the  city  of  Atlanta,  and  upon  terms  of  comi- 
ty, If  not  of  amity,  by  reason  of  which  any 
Inquiry  addressed  by  the  one  to  the  other 
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would  have  received  a  truthful  re^onse;  for 
the  evidence  disclosed  that  the  storage  com- 
pany actually  allowed  the  agent  of  the  Crutch- 
er  Company  to  go  into  the  storage  company's 
warehouse,  take  out  the  property  that  tbey 
identified,  and  move  It  to  the  Crutcher 
Company's  place  of  business  before  any  at- 
tachment was  levied.  The  goods  were  car- 
ried away  in  Mr.  Crutcher's  wagon.  The 
bailifir  testified  that  "Mr.  Poole  [an  employ^ 
of  the  Crutcher  Company]  was  at  the  storage 
company's;  that  Mr.  Crutcher  telephoned 
me  to  meet  him  there;  and  when  he  did  come 
there,  the  goods  bad  been  talsen  out  of  the 
storage,  and  were  ready  to  be  loaded  up." 
Every  circumstance  of  the  delivery  shows 
that  if  the  storage  company  had  been  only  as 
anxious,  in  gooji  faith,  to  protect  and  care 
for  the  property  of  its  bailor  (in  the  same 
manner  as  It  would  if  the  property  in  ques- 
tion had  been  its  own)  as  it  was  to  accommo- 
date Crutcher,  even  the  slightest  degree  of 
diligence  would  have  caused  it  to  inquire 
whether  Mr.  Poole,  as  agent  for  Crutcher, 
did  not  have,  as  his  conduct  would  have  in- 
dicated, title  to  the  goods  in  question. 

Motions  for  new  trials  upon  the  ground  of 
newly  discovered  evidence  are  not  favored 
by  the  law,  and  should  not  be.  They  are 
tolerated  y^here  it  is  apparent  that  grave 
injustice  would  result  unless  the  newly  dis- 
covered evidence  is  admitted  on  another  trial, 
and  only  then  when  it  is  clear  that  ordi- 
nary diligence  could  not  have  discovered  the 
evidence  sought  to  be  adduced,  and  that 
a  different  result  In  view  of  the  discovery 
ought  to  obtain.  As  said  before,  we  think 
that  ordinary  diligence  would  have  discover- 
ed the  additional  bill  of  sale;  and  therefore 
there  was  no  abuse  of  discretion  on  the  part 
of  the  trial  judge  in  overruling  this  ground 
of  the  motion  for  new  trial.  And  we  are 
not  clear  that,  even  if  it  could  not  have  been 
discovered  and  a  new  trial  ordered,  the  re- 
sult of  the  trial  should  be  different  The 
only  province  of  this  conditional  bill  of 
sale  would  be  to  show  that  under  certain 
conditions  the  R.  S.  Crutcher  Furniture  Com- 
pany had  the  right  to  take  possession,  with- 
out legal  process,  of  the  property  described 
in  the  bill  of  sale.  This  might  be  a  good 
contract  between  Mrs.  Wilkes  and  the  ftir- 
niture  company;  but  the  effect  of  its  being 
authority  to  the  bailee  to  deliver  the  goods 
on  mere  demand  would  be  to  make  him  the 
judge  and  jury  to  determine  whether  or 
not  the  contract  had  been  fully  complied 
with  and  all  payments  made,  whether  the 
property  in  his  possession  was  the  same  as 
that  originally  sold  by  the  Crutcher  Com- 
pany, and  whether  the  instrument  offered 
was  in  fact  ever  executed  by  Mrs.  Wilkes. 
As  he  would  occupy  his  position  as  court 
and  jury  at  his  own  risk,  this  ground  of  the 
motion  Is  imperfect,  and  was  rightly  over- 
ruled by  the  trial  judge,  unless  the  ground 
of  newly  discovered  evidence  had  been  sup- 
plemented by  proof  showing  that  the  pay- 


ments had  not  been  made.  Am  the  purported 
bill  of  sale  is  dated  November  21,  1880,  and 
the  pajrments  are  provided  to  be  at  $10  a 
month,  if  they  had  been  promptly  met,  all 
payments  would  have  been  fully  made  and 
the  contract  discharged  long  before  1002, 
which  was  the  date  of  the  storage;  and  the 
very  provision  for  repossession  of  the  prop- 
erty upon  default  of  any  of  the  payments 
might  give  rise  to  the  presumption  either 
that  the  payments  had  been  met  or  that  the 
stipulation  with  reference  to  taking  posses- 
sion of  the  property  without  legal  process 
had  been  waived.  In  our  judgment  the  ver- 
dict was  right,  and  the  trial  judge  was  right 
in  overruling  the  motion  for  new  trial  upon 
all  of  the  grounds  therein  stated. 

It  is  undisputed,  from  the  evidence,  that 
the  plaintiff  storM  her  household  furniture 
with  the  defendant  for  safe-keeping  upon 
agreed  valuable  consideration.  The  defend- 
ant became  thereby  a  bailee  for  hire.  Under 
Civ.  Code  1805,  i  2030,  a  warehouseman  is  a 
depository  for  hire,  and  is  bound  even  for  or- 
dinary diligence;  and  failure  to  deliver  the 
goods  on  demand  makes  it  incumbent  on  him 
to  exercise  ordinary  diligence.  And  under 
Civ.  Code  1805,  i  2806:  ''In  all  cases  of 
bailment,  after  proof  of  loss,  the  burden  of 
proof  is  on  the  bailee  to  show  proper  dili- 
gence.** Under  the  facts  disclosed  by  the 
record,  the  defendant  in  arror  showed  the 
bailment,  the  proof  of  loss,  and  established 
demand  upon  the  bailee.  This  should  be  a 
prima  facie  case.  Did  the  plaintiff  in  error 
shift  the  burden?  Its  defense  was  It  deliyer- 
ed  the  property  to  an  officer  of  the  law  under 
legal  process.  It  was  bound  by  law  to  or- 
dinary diligence  in  caring  for  and  keeping  It 
Civ.  Code  1805,  §  2808,  says:  "Ordinary  dili- 
gence is  that  care  which  every  prudent  man 
takes  of  his  own  property  of  similar  nature." 
As  was  held  by  this  court  in  Haines  v. 
Chappell,  1  Ga.  App.  480,  58  S.  E.  220,  the 
bailee  is  not  only  bound  for  ordinary  dil- 
igence, but  he  must  exercise  good  faith  In 
his  relations  with  the  bailor.  This  good 
faith  is  measured  by  a  golden  rule  of  the 
law:  The  same  diligence  by  the  bailee  for 
the  bailor's  property  as  for  his  own ;  doing 
for  the  bailor  as  he  would  do  for  himself. 
Measured  by  this  rule.  It  would  have  taken 
a  wide  stretch  of  the  imagination  on  the 
part  of  the  jury  to  conceive  that  the  defend- 
ant would  have  acted  as  to  property  it  be- 
lieved to  be  its  own  as  it  did  act  with 
reference  to  the  delivery  of  the  bailor's  prop- 
erty in  this  case.  Could  the  jury  have  rea- 
sonably believed  that  if  the  Crutcher  Com- 
pany had  laid  claim  to  property  of  the 
storage  company  of  similar  nature,  the  stor- 
age company  would,  without  let  or  hindrance, 
have  allowed  an  agent  of  the  furniture  com- 
pany to  go  into  its  warehouse  and  select  for 
the  furniture  company  such  property  as  he 
claimed  belonged  to  It,  and  would  have  de- 
livered it  to  him  and  taken  his  receipt  there- 
for, and  allowed  him  to  carry  it  to  the  Bld«y 
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walk,  irecelTlng  directions  from  a  bailiff 
wlio  was  acting  under  process  absolutely 
Toid,  and  have  made  no  Inquiry  or  protest 
in  the  premises? 

The  very  able  counsel  for  plaintiff  in  error, 
of  course  does  not  and  cannot  deny  that  the 
attachment  was  void.  The  affidavit  did  not 
state  that  the  property  was  in  the  posses- 
sion of  the  defendant,  or  in  possession  of  any 
other  person  who  held  it  for  the  benefit*  of 
the  debtor  in  fraud  of  the  attaching  creditor ; 
and  no  Talld  bond  was  given,  because  the 
affiant  to  the  affidavit  to  obtain  the  attach- 
ment was  the  surety  on  the  bond,  and  the 
agent  who  separated  and  moved  the  goods. 
But  the  plaintiff  in  error  contends  that  he 
should  not  be  held  liable  for  the  delivery 
to  the  constable  of  the  goods  described. 
Waiving  the  facts  that  the  receipt  in  the 
record  show  that  the  goods  were  delivered  to 
Gnitcher,  and  not  to  the  constable,  and  ad- 
mitting for  the  sake  of  argument  that  deliv- 
ery was  made  to  the  constable,  we  do  not 
think  that  the  position  assumed  by  plaintiff 
in  error,  that  he  delivered  the  goods  because 
he  thought  he  was  compelled  to  deliver  them 
to  the  constable,  affords  him  any  defense.  A 
knowledge  of  the  law  is  presumed.  The 
bailee,  like  every  other  citizen,  is  presumed 
to  know  the  law;  and,  if  he  did  not,  he  is 
presumed  to  inquire  as  .to  it  before  he  would 
allow  his  property  taken  from  him.  So  he 
should  inquire  before  allowing  property  in« 
trusted  to  his  care  to  be  taken  therefrom; 
and,  if  he  misjudges,  it  is  at  his  own  risk. 
Such  a  requirement  is  not,  as  contended  by 
counsel  for  plaintiff  in  error,  an  imposition 
of  extraordtuary  diligence,  but  is  the  ap- 
plication of  ordinary  diligence  in  the  spirit  of 
good  faith  required  on  the  part  of  a  bailee. 
He  must  protect  the  bailor's  property  and 
regard  the  bailor's  rights  with  the  same 
care  that  he  would  his  own*  To  sustain 
the  contention  of  the  plaintiff  in  error  that 
it  was  not  its  business  to  inquire  into  the 
apparent  defects  in  the  attachment  proceed- 
ings, but  simply  to  surrender  the  proper- 
ty of  the  bailor,  under  the  circumstances  dis- 
closed, without  any  liability  to  account  there- 
for, would  be  to  abrogate  the  fundamental 
principles  recognized  as  governing  bailment 
for  hire.  It  would  be  to  say  that  if  a  stran- 
ger knocked  at  the  bailee's  door,  and  claim- 
ed to  be  an  officer  of  the.  law,  and  claim- 
ed to  have  a  process  from  a  court,  it  was 
his  duty  to  surrender  the  property  held 
by  him  In  trust,  without  even  going  to  the 
trouble  of  investigating  the  genuineness  of 
the  paper,  as  to  its  legality,  or  the  right  of 
the  holder  to  carry  away  the  property.  T6 
state  such  a  position  is  to  decline  to  receive  it 
seriously. 

The  plaintiff  In  error  contends,  further, 
that  he  exhausted  the  requirement  as  to  ordi- 
nary diligence  by  notifying  one  Mr.  Johnson 
of  the  levy.  The  ordinary  diligence  required 
by  the  bailee  is  to  be  ascertained  in  every 
caae^  as  a  question  of  fact,  by  the  partlc* 


ular  circumstances  of  the  case.  Negligence 
and  diligence  are  peculiarly  questions  of 
fact  for  the  jury.  If  the  evidence  had  shown 
that  Johnson  was  the  agent  of  the  bailor,  the 
jury  would  have  been  authorized  to  find  that 
the  storage  company  exercised  ordinary  dili- 
gence in  bringing  knowledge  of  existing  con- 
ditions to  the  bailor  through  her  agent  She 
could  then  have  protected  herself.  But  the 
burden  of  proving  the  agency,  as  the  bailee 
had  parted  with  the  property,  was  upon  the 
bailee,  who  failed  to  show  that  Mr.  Johnson 
was  in  any  respect  the  agent  of  the  bailor 
for  any  purpose  whatever;  the  evidence  being 
undisputed  that  Mr.  Johnson  only  introduced 
the  agent  of  the  bailor  to  the  bailee,  and  thus 
provided  it  with  a  customer.  The  right 
upon  this  subject  was  clearly  presented  to 
the  jury  by  the  trial  judge,  and  their  find- 
ing that  Johnson  was  not  the  agent  of  Mrs. 
Wilkes  was  demanded  by  the  evidence. 

It  being  admitted  in  argument  before  ^hls 
court  that  the  attachment  levied  upon  the 
goods  in  question  was  void,  counsel  insists 
that  the  rule  of  ordinary  diligence  did  not 
require  the  bailee,  at  expense  to  himself  and 
at  the  risk  of  a  forcible  entrance  of  his  ware- 
bouse  \yy  an  officer,  to  take  steps  to  resist 
the  process,  although  void.  We  fail  to  find 
any  case  in  which  the  exact  question  has 
been  determined  in  this  state.  But  in  view 
of  what  we  have  stated  above  as  to  the  good 
faith  required  of  the  bailee,  In  the  exercise 
of  ordinary  diligence,  where  the  rights  of  the 
bailor  are  affected,  and  especially  in  view  of 
the  definition  contained  in  Civ.  Code  1895,  $ 
2896,  we  think  the  ruling  in  Roberts  v.  Stuy- 
vesant  Safe  Deposit  Co.,  123  N.  Y.  57,  25  N. 
E.  291,  9  L.  R.  A.  438,  20  Am.  St  Rep.  718, 
is  persuasive  authority  upon  the  point  in- 
volved. That  case  was  an  action  to  recover 
damages  for  the  alleged  negligence  of  the 
defendant  as  a  bailee  for  hire.  The  Stuyve- 
sant  Company,  like  the  defendant  in  this 
case,  was  a  corporation  receiving  property 
on  denoslt.  as  bailee,  for  safe-keeping  and 
storage.  The  plaintiff,  as  in  this  case,  was 
a  woman.  The  process  to  be  enforced  was  a 
search  warrant  being  served  by  an  officer, 
but  the  process  was  invalid.  The  defend- 
ant's officers  protested  against  the  seizure  of 
the  bailor's  property,  but  they  furnished  the 
levying  officer  with  the  means  to  identify  its 
whereabouts,  and  he  thereupon  made  the 
seizure.  The  facts  of  the  two  cases  are 
similar,  except  that  the  Morris  Storage  Com- 
pany did  not  even  protest  against  the  levying 
of  the  attachment  In  the  New  York  case, 
as  in  this,  the  levy  or  seizure  wa^  made  after 
the  bailee  had  pointed  out  the  property  and 
surrendered  its  possession.  The  trial  court 
held  that  the  defendant  performed  its  duty 
with  reference  to  the  property  which  It  held 
as  bailee;  but  the  Court  of  Appeals  reversed 
that  judgment,  and  he)d,  as  we  hold  here, 
that  the  defendant  neglected  to  exercise 
that  degree  of  diligence  and  fidelity  to  which 
It  was  bound  in  the  care  and  keeping  of  the 
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property  which  the  plaintiff  had  confided  to 
its  charge.  In  rendering  the  opinion  the 
court  says:  '*The  persons  who  took  the 
property  had  no  process  that  authorized  them 
to  do  so;  and  hence  the  defendant  had  the 
right  to  make  such  resistance  to  it  as  they 
would  have  had  if  the  same  parties  attempt- 
ed to  take  it  without  any  process  whatever, 
and,  if  overcome  by  superior  force,  they 
<x>uld  pursue  and  reclaim  it  by  legal  pro- 
ceedings or  otherwise  in  the  same  manner  as 
if  the  search  warrant  had  not  been  procured. 
When  property  in  the  hands  of  the  bailee  for 
hire  is  demanded  under  color  of  process,  it 
becomes  his  duty  to  ascertain  whether  the 
process  is  such  as  requires  him  to  surrender 
the  property,  and,  if  it  is  not,  then  it  is  his 
right  and  duty  to  refuse,  and  to  offer  such 
resistance  to  the  taking,  and  adopt  such 
measures  for  reclaiming  it,  if  taken,  as  a 
prudent  and  intelligent  man  would,  if  it  had 
been  demanded  and  taken  imder  a  claim  of 
right  to  the  property  by  another  without 
legal  process.  The  defendant  did  not  dis- 
charge the  duty  that  it  owed  to  the  bailor 
and  owner  of  the  property  by  merely  mak- 
ing a  formal  protest  against  entering  the 
vaults  where  the  property  was.  A  person 
who  would  allow  his  own  property  to  be  tak- 
en away  from  him  under  like  circumstances, 
and  without  doing  more  to  prevent  such  a 
result,  or  to  repossess  himself  of  it  when 
taken,  could  scarcely  be  called  a  prudent 
man." 
Judgment  affirmed. 


(t  Ga.  5M) 

STUBBS  V.  STATE.    (No.  227.) 
(Oourt  of  Appeals  of  Georgia.    March  22,  1907.) 

1.  Cbihinal  Law  —  Afpeai/— DnaNunoN  ov 
Recobd. 

Under  Civ.  Code  1895,  i  6528,  the  court 
may  look  to  any  part  of  the  record  to  enable 
it  to  clearly  understand  the  error  complained 
of ;  and,  it  appearing  in  this  case  that  the  sub- 
stance of  the  affidavit  asked  to  Y)e  sent  up  is 
identical  with  what  the  plaintiff  in  error  con- 
tended it  to  be,  it  is  unnecessary  to  have  the 
affidavit  itself  transmitted. 

2.  Sami^Evidbnce. 

The  verdict  was  authorised  by  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Blakely;  Jordan, 
Judge. 

One  Stubbs  was  convicted  of  crime,  and 
brings  error.    AfOrmed. 

R.  H.  Sheffield,  for  plahitiff  in  error.  W. 
G.  Park,  Sol.,  for  the  State. 

RUSSELL,  J.  The  plaintiff  in  error  sug- 
gests a  diminution  of  the  record,  and  asks 
that  the  affidavit  of  the  prosecutor,  on  which 
the  accusation  was  based,  be  ordered  trans^ 
mitted  to  this  court  as  part  of  the  record. 
We  think  it  unnecessary  to  order  the  affidavit 
sent  up,  because,  even  if  its  contents  can  be 
considered  on  review  of  a  motion  for  new  tri- 
al, the  truth  of  the  contention  of  the  plain- 
tiff in  error  that  the  affidavit  upon  which  the 


accusation  Issued  was  for  a  misdemeanor  la 
already  apparent  from  the  record.  But  if 
the  affidavit  is  a  part  of  the  accusation,  and 
for  any  reason  is  defective,  the  objection 
should  have  been  urged  by  demurrer,  motion 
to  quash,  or,  even  after  conviction,  by  motion 
In  arre^  of  Judgment  Neither  on  a  motion 
for  new  trial,  nor  by  a  writ  of  error  whose 
only  assignment  of  error  is  the  overruling  of 
a 'motion  for  a  new  trial,  can  advantage  be 
taken  of  the  defects  of  the  accusation.  This 
brings  us  to  the  merits  of  the  motion.  It  ap- 
pears that  there  was  evidence  which  would 
have  authorized  either  an  acquittal  or  a  con* 
vlction,  and  that  the  Jury,  in  the  exercise  of 
their  prerogative,  gave  the  preference  to  the 
witnesses  for  the  state.  The  verdict,  under 
the  decision  in  Davis  v.  Kirkland,  1  Ga.  A»^n. 
5,  58  S.  E.  209,  should  not  be  disturbedL 
Judgment  affirmed. 


(1  G«.  App.  527) 
ROGERS  V.  STATE.    (No.  226.) 
(Court  of  Appeals  of  Georgia.    March  28,  1907.) 

1.  Cbihinal   Law  —  Demubreb  —  Abbxst    ov 
JuDGMKN'r— New  Tbial. 

An  objection  to  an  accusation,  on  the 
ground  that  it  was  based  on  a  defective  affidavit, 
must  be  made  by  demurrer  or  motion  in  arrest 
of  judgment.  Such  objection  furnishes  no  rea- 
son for  granting  a  new  trial.  Rucker  v.  State^ 
89  S.  E.  902,  114  Ga.  13;  Boswell  v.  State^ 
39  S.  E.  897,  114  Ga.  40. 

2.  SAine— DiMiNiTTion  of  Recobd. 

As  the  defect  urged  against  the  accusation 
is  apparent  from  the  record,  the  motion  sug- 
gesting diminution  of  the  record  in  order  to  have 
the  affidavit  sent  up  will  not  be  granted.  Stubbs 
V.  State,  supra,  1  Ga.  App.  501. 

3.  Same — ^Review. 

The  evidence  authorized  the  verdict. 
(SylhibuB  by  the  Court) 

Error  from  City  Ck)urt  of  Blakely ;  Jordan, 
Judge. 

One  Rogers  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

R.  H.  Sheffield,  for  plaintlfr  in  error.  Wal- 
ter G.  Park,  Sol.,  for  the  State. 

BILL,  O.  J.    Judgment  affirmed. 


(1*  QtL  App.  203) 

GEORGIA  S.  &  F.  RY.  CO.  v.  BARFIEIiD. 

(No.  70.) 
(Court  of  Appeals  of  Georgia.    Feb.  14,  1007.) 

1.  Justices    of   thb    Pbacb—Pbocsbs— Req- 
uisites—Statutoby  Pbovisions. 

The  terms  of  Civ.  Code  1895,  |  4116,  requir 
ing  a  copy  of  the  cause  of  action  sued  on  to  be 
attached  to  the  summons  in  a  justice's  court,  do 
not  necessitate  a  specific  allegation  of  negli- 
gence, or  a  detailed  relation  of  the  acts  from 
which  negligence  may  be  inferred,  or  bj  which 
it  is  to  be  proved, 'or  that  the  plaintiff  set  out 
a  statement  of  the  facts  which  constitute  the  aJ- 
leged  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  tl^e  Peace,  §  253.] 

2.  Samk. 

Hence  a  summons,  in  a  suit  in  a  justice's 
court  against  a  carrier  for  damage  to  goods  ship- 
ped, which  alleges  that  the  plamtifE  claims  the 
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difference  between  a  named  amoont  which  hia 
^ods  were  worth  when  sound,  i^revions  to  the 
injury,  and  a  stated  sum  for  which  he  sold  the 
goods  after  they  had  been  damaged,  and  alleges 
damage  in  a  certain  amount,  due  to  the  negli- 
gence of  defendant  and  without  fault  of  plain- 
tiff, ia  not  demurrable,  under  the  ruling  in  Lou- 
isville &  Nashville  R.  Co.  v.  Cody,  46  8.  E.  429, 
119  Ga.  371.  The  requirement  as  to  summons 
and  copy  in  a  justice's  court  is  an  exception  to 
the  general  rules  of  pleading.  The  form  of 
the  action  is  not  changed  by  appeal  to  the  su- 
perior court. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  31,  Justices  of  the  Peace,  S  253.] 

5.  Cabsieb»— Cabbiage-  of  Freight—Actions 
—Evidence  —  Admissibility  —  Instbuc- 
tionb— ezpbession  of  opinion. 

It  was  not  error  to  allow  evidence  as  to  the 
condition  of  the  car,  thus  enabling  the  jury  to 
determine  whether  the  car  was  or  (as  alleffea  by 
the  plaintiff)  was  not  a  safe  car,  and  whether 
the  injury  (if  any)  was  caused  by  the  act  of 
God  or  by  the  negligence  of  the  carrier.  There 
was  no  error  in  the  charge  of  the  court  to  whicn 
exception  is  taken. 
4.  &AMX— Pleading — Vabiance. 

A  variance  between  the  allegata  and  pro- 
bata, which  arose  merely  from  the  introduction 
in  evidence  by  the  defendant  of  a  waybill  in 
which  the  initials  of  the  consi^ee*s  name  were 
different  from  those  of  the  plaintiff  (though  the 
surname  was  the  same),  was  not  necessarily  mar 
terial  or  fatal.  When  it  appears  that  such  way- 
bill was  prepared  and  issued  without  the  direc- 
tion and  knowledge  of  the  plaintiff,  and  in  his 
absence,  and  the  evidence  of  variance  presented 
by  the  one  party  is  fully  met  by  evidence  on  the 
j^rt  of  the  other,  showing  the  true  consignee 
and  owner,  and  it  is  further  shown  that  the  car- 
rier treated  such  party  (whose  initials  do  not 
correspond  with  those  in  the  waybill)  as  the 
owner,  delivering  to  him  the  freight  and  accept- 
ing from  him  the  charges  for  its  carriage,  it  is 
not  a  question  of  variance  between  the  allega- 
tions and  the  proof,  so  far  as  the  plaintiff's  case 
is  concerned,  but  instead  raises  squarely  an  ia- 
sne  of  fact  for  determination  by  the  jury.  A 
variance  between  the  allegations  and  the  proof. 
to  be  material  or  fatal,  must  be  apparent  and 
uncontradicted. 

6.  Same— Act  of  God. 

No  injury  can  be  said  to  be  the  act  of  God 
which  can,  under  any  fair  view,  be  attributed  to 
the  negligence  of  man. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  i  525.] 

(Syllabus  by  the  .Court) 

Brror  from  Superior  Court,  Bibb  County; 
Felton,  Judge. 

Action  by  H.  !».  Barfleld  against  the 
Georgia  Southern  &  Florida  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Hardeman  &  Jones,  for  plaintiff  in  error. 
M.  G.  Bayne,  for  defendant  in  error. 

RUSSELrL,  J.  H.  Ii.  Barfleld  brought  an 
action  against  the  Georgia  Southern  &  Flor- 
ida Railway  Company  in  a  Justice's  court, 
and  obtained  judgment  for  $57.89.  The  de- 
fendant company  appealed  to  a  jury  in  the 
superior  court  of  Bibb  county,  where  a  ver- 
dict was  rendered  by  the  jury  for  the  same 
amount  as  that  of  the  judgment  of  the  jus- 
tice. The  defendant  moyed  for  a  new  trial. 
The  judge  of  the  superior  court  overruled  the 
motion,   and   thereupon   the   writ  of   error, 


which  brings  the  case  to  our  consideration, 
was  sued  out 

The  action  was  begun  by  issuance  and 
service  of  the  following  summons  from  the 
Justice's  court:  "Office  of  J.  H.  L.  Gerdlne. 
N.  P.  &  Ex  Officio  J.  P.  St4te  of  Georgia, 
Bibb  County.  564th  district  G.  M.  To  Any 
Lawful  Sheriff,  Deputy  Sheriff,  or  Constable 
of  Said  County — Greeting:  The  defendant, 
Georgia  Southern  &  Florida  Railway  Com- 
pany, is  hereby  required  to  be  and  appear  at 
the  next  Justice's  court  to  be  held  in  and 
for  said  district,  at  the  Masonic  Temple,  518 
Mulberry  street,  Macon,  Georgia,  on  the  first 
Saturday  of  May  next,  by  10  o'clock  a.  m.,  to 
answer  the  complaint  of  H.  Jj,  Barfleld  for 
damages  to  property  as  set  out  below,  and  is 
annexed  to  this  summons,  or,  in  default,  the 
court  will  proceed  as  to  justice  shall  apper- 
tain. Hereof  fail  not  Given  under  my  hand 
and  seal  this  20th  day  of  April,  1905.  J.  H. 
L.  Gerdlne,  N.  P.  &  Ex  Officio  J.  P.  [Seal.] 

"(Copy.)  For  that  on  Jan.  1st,  1905,  said 
plaintiff  caused  to  be  loaded  on  a  car  furnish- 
ed by  said  defendant  as  a  safe  car,  at  Hahlra, 
Ga.,  128^  bushels  of  sweet  potatoes,  to  be 
shipped  to  him  at  Macon,  Ga.,  in  good  condi- 
tion ;  and  by  negligence  of  said  defendant  said 
potatoes  were  injured  and  damaged  in  the  sum 
of  $57.89,  by  being  allowed  to  freeze  while  in 
possession  of  said  company,  said  potatoes  be- 
ing of  the  value  of  $128.50  delivered  to  saltf 
defendant,  and  when  delivered  were  only 
worth  $70.61 — ^all  of  said  damage  being  by 
the  fault  and  negligence  of  said  defendant, 
and  without  fault  of  the  plaintiff.  M. .  Qt. 
Bayne,  PlaintifTs  Attorney." 

This  was  afterwards  amended  as  follows: 
"And  now  comes  plaintiff  and  amends  his 
itemized  statement,  and  says  that  the  said 
potatoes  were  shipped  on  JaiL  25th,  1905,  in- 
stead of  Jan.  1st,  1905." 

In  the  justice's  court,  and  also  before  the 
trial  of  the  appeal  in  the  superior  court,  a 
demurrer  was  filed,  asking  that  the  suit  be 
dismissed  for  the  reason  that  the  summons 
set  forth  no  cause  of  action  against  the  de- 
fendant, and  also  especially  because  '*there 
is  no  allegation  of  negligence  against  the  de- 
fendant that  would  authorize  plaintiff  to  re- 
cover." This  demurrer  was  overruled  by  the 
judge  of  the  superior  court,  and  exceptions 
pendente  lite  were  filed  to  this  ruling.  In 
its  motion  for  new  trial  the  defendant  com- 
plained: (1)  That  the  verdict  was  directly 
contrary  to  the  evidence  and  without  evidence 
to  support  it  (2)  Because  the  allegata  and 
probata  failed  to  correspond,  and  there  was 
a  fatal  variance  between  the  allegations  and 
proof;  the  summons  alleging  shipment  to  H. 
L.  Barfleld,  and  the  proof  showing  shipment 
to  J.  F.  Barfleld.  (3)  Because  the  verdict  is 
contrary  to  law  and  to  the  principles  of  jus- 
tice and  equity,  and  especially  to  the  follow- 
ing principles  of  law :  A  common  carrier  is 
not  liable  for  goods  in  his  care  where  the  in- 
jury Is  occasioned  by  the  act  of  Qod,  unmixed 
with  the  carrier's  negligence.    "Movant  con- 
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tends  that  the  evidence  in  this  case  showed, 
without  contradiction,  that  the  goods  In  ques- 
tion were  frozen  while  in  the  carrier's  pos- 
session, and  that  the  weather  was  so  extreme 
as  that  they  would  have  frozen  in  the  hest 
protected  cars;  hence  no  act  or  default  of 
the  carrier  contributed  to  the  said  Injury." 
(4)  Because  the  court  erred  In  'permitting  H. 
L.  Barfleld,  the  plaintiff,  to  testify :  "I  found 
that  the  car  was  an  old  car,  and  there  was  a 
board  off  the  end  of  It,  right  at  the  comer. 
The  board  or  opening  was  possibly  six  inches 
wide  at  the  top  and  come  to  a  point  about 
half  way  the  car;  and  the  door,  in  addition, 
was  not  in  good  condition.  It  had  been  open- 
ed and  shut,  and  nailed  and  fastened,  in  the 
way  the  freight  cars  open  and  shut,  so  often 
that  you  could  not  fasten  It  closely,  although 
It  would  have  answered  any  purpose  for  ordi- 
nary purposes,  but  it  did  not  exclude  the  air 
at  all ;  and  the  fact  that  the  door  not  being  in 
good  shape  and  the  hole  In  the  end  of  the 
car,  I  called  Toole's  attention  to  It,  and  told 
him  at  the  time  I  did  not  believe  the  potatoes 
would  have  frozen  if  that  bad  been  a  real 
good  box  car  at  that  time."  To  the  introduc- 
tion of  said  testimony  defendant  objected  be- 
cause there  was  no  notice  of  any  such  defect 
/or  negligence  In  the  summons;  and  the 
court  overruled  the  objection  and  admitted 
the  evidence.  (5)  Because  the  court  erred  In 
charging  the  Jury  as  follows,  to  wit:  "They 
may  do. that  by  showing  that  they  have  ex- 
ercised that  degree  of  diligence  which  the 
law  requires  of  them,  in  the  particular  char- 
acter of  cars  subject  to  investigation  and 
under  Investigatioii  at  the  time,  and  with  ref- 
erence to  freight  the  rule  is  that  no  loss  or 
damage  which  is  inflicted  upon  freight  while 
under  their  control  is  one  that  they  are  not 
liable  for;  that  is  to  say,  no  excuse  avails 
the  carrier,  unless  the  loss  was  occasioned  by 
the  act  of  God  or  the  public  enemies  of  the 
state.  In  order  for  the  carrier  to  avail  him- 
self of  the  act  of  God  as  excuse,  he  must  es- 
tablish, not  only  that  the  act  of  God  ultimate- 
ly occasioned  the  loss,  but  that  his  own  neg- 
ligence did  not  contribute  thereto."  Defend- 
ant's objection  to  this  charge  is  that  it  ex- 
cluded any  and  all  defenses,  and  was  an  ex- 
pression of  opinion  that  defendant  was  liable, 
and  not.  excused  by  the  act  of  God  or  of  pub- 
lic enemies. 

Upon  the  hearing,  the  Judge  overruled  the 
motion  for  new  trial.  In  his  bill  of  excep- 
tions the  defendant  (now  plaintiff  in  error) 
excepted  to  the  order  overruling  the  demur- 
rer, and  to  the  order  refusing  a  new  trial; 
and  therefore  the  questions  we  are  to  deter- 
mine are:  (1)  Was  it  error  to  overrule  the 
demurrers?  (2)  Should  a  new  trial  have 
been  granted  upon  the  grounds  stated? 

We  think  there  was  no  error  in  overruling 
the  demurrer.  Probably,  under  the  doctrine 
laid  down  In  Louisville  &  Nashville  R.  Ck). 
V.  Ck)dy,  119  Ga.  371,  46  S.  E.  429,  the  demur- 
rer might  have  been  good  if  the  cause  had 
originated   hi   some   court    other   than    the 


Justice's  court;  but  in  the  Justice's  court  no 
formal  pleadings  are  required.  ''The  law 
does  not  enjoin  upon  the  plaintiff  the  obli- 
gation to  fully  and  distinctly  set  forth  his 
cause  of  action  with  the  same  minuteness  and 
clearness  that  is  required  in  pleadings  in 
courts  of  record.  The  suit  is  brought  simply 
by  the  issuing  of  summons,  attached  to  which 
is  usually  a  statement  giving  some  indication 
of  the  nature  of  the  debt  sought  to  be  re- 
covered. This  is  sufficient,  if  enough  : 
stated  to  put  the  defendant  on  notice  •  •  • 
as  to  the  character  of  the  claim  sougfit  to  be 
enforced."  Jones  v.  Dodd,  108  Ga.  516,  34 
S.  B.  169.  The  act  of  September  21.  1881. 
which  Is  now  embodied  in  Civ.  Code  1895,  9 
4116,  is  a  remedial  statute,  and,  as  was  well 
said  by  Chief  Justice  Fish,  delivering  the 
opinion  in  Southern  Ry.  Co.  v.  Collins,  118 
Ga.  413,  45  S.  E.  308:  "Before  its  passage 
•  •  •  the  plaintiff  In  an  action  in  a  Jus- 
tice's court  was  not  required  to  put  the  de- 
fendant upon  notice  of  the  nature  of  the  de- 
mand upon  which  he  was  sued.  Defendants 
were,  therefore,  often  placed  at  a  disadvan- 
tage in  defending  suits  instituted  in  Justice's 
courts.  To  remedy  the  defect  4n  the  law  the 
statute  of  1881  was  passed.  The  general  rule 
is  that  remedial  statutes  are  to  be  liberally 
construed,  and  in  construing  them  the  old 
law,  the  mischief,  and  the  remedy  are  to  be 
taken  into  consideration.  The  rule  of  liberal 
construction  applies  with  peculiar  force  to  a 
statute  relating  to  pleadings  in  a  Justice's 
court,  where  the  same  degree  of  strictness 
and  precision  in  pleading  is  not  required  as 
in  the  higher  courts.  •  •  *  The  object 
of  the  law  requiring  a  copy  of  the  cause  of 
action  to  be  attached  to  the  summons  being 
that  the  defendant  shall  be  informed  of  the 
nature  of  the  plaintiff's  demand  against  him. 
It  is  immaterial  whether  the  statement  of  the 
cause  of  action  Is  contained  in  the  body  of 
the  summons  or  is  actually  attached  to  the 
summons."  The  present  case,  like  Southern 
Ry.  Ca  V.  Collins,  falls  Within  the  provision 
of  Civ.  Code  1895,  i  4994,  which  declares  that 
"no  technical  or  formal  objections  shall  invali- 
date any  petition  or  process,  but  if  the  same 
substantially  conforms  to  the  requisitions  of 
this  Code,  and  the  defendant  has  had  notice 
of  the  pendency  of  the  cause,  all  other  ob- 
jections shall  be  disregarded:  provided,  there 
is  legal  cause  of  action  set  forth  as  required 
by  this  Code."  As  bearing  upon  the  same 
principle,  see  Howell  v.  Field,  70  Ga.  592; 
Southern  Ry.  Co.  v.  Vam,  102  Ga.  764,  29 
S.  E.  822;  Davis  v.  County  of  Bibb,  116  Ga. 
26,  42  S.  E.  403.  We  do  not  find  that  the 
case  of  Harrison  v.  Southern  Ry.  Co.,  120 
Ga.  1054,  48  S.  E.  408  (cited  by  plaintiff  In 
error,  and  which  was  a  suit  in  the  superior 
court),  has  any  bearing  upon  the  question 
now  before  us.  The  court  was  right  in  over- 
ruling the  demurrer. 

We  come,  then,  to  the  second  assignment 
of  error,  based  upon  the  overruling  of  de- 
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fendanf  8  motion  on  tbQ  ground  therein  stated. 
The  evidence  shows  that  the  plaintiff  was 
the  owner  of  the  potatoes  which  he  alleged 
bad  been  damaged,  and  that  he  was  so  treat- 
ed by  the  defendant,  who  delivered  them  to 
him  and  accepted  from  him  the  freight  for 
their  carriage.  There  was  no  evidence  that 
he  was  not  the  owner.  It  is  true  that  the  bill 
of  lading  which  was  introduced  was  in  these 
words:  ''Received  by  the  Georgia  Southern 
&  Florida  Railway  Company  at  Hahhra,  Ga., 
Station,  1/25/1905,  from  H.  L.  Barfield,  the 
property  described  below,  in  apparent  good 
order,  marked,  consigned,  and  destined  as 
indicated  below,  which  said  carrier  agrees 
to  carry  to  said  destination,"  etc  "Con- 
signee, J.  F.  Barfield,  Place,  Macon,  Ga. 
Articles,  00  sacks  8.  potatoes;  weight,  7071; 
freight,  collect;  car,  Sou.  200279.  [Signed] 
J.  M.  Johnson,  Agenf  Now,  In  view  of  the 
fact  that  the  plaintiff  swore  he  was  the 
owner  and  should  have  been  the  consignee, 
and  in  view  of  the  further  fact  that  there 
was  no  evidence  that  he  was  at  Hahira  at 
the  time  the  bill  of  lading  was  Issued,  or  had 
any  knowledge  of  its  contents,  or  was  in  any 
way  responsible  for  its  wording,  the  fact  that 
the  name  of  the  consignee  was  written  as 
J.  F.,"  instead  of  «*H.  L.,"  Barfield,  could 
have  well  been  treated  as  being  a  clerical 
mistake  of  the  company.  But,  if  that  con- 
tention of  the  defendant  in  error  be  not 
sound,  the  bill  of  lading  was  introduced  by 
the  defendant,  and  at  best  would  but  raise 
the  issue  as  to  who  was  the  owner;  and  the 
jury,  having  the  testimony  of  the  plaintiff 
that  he  was  the  owner,  would  have  the  right 
to  determine  that  issue  of  fact,  finding  as 
they  might  determine  the  truth  to  be  from 
the  conflicting  evidence.  Variance  between 
the  allegata  and  probata  as  to  the  owner- 
ship would  be  fatal  (as  insisted  by  the  coun- 
sel for  plaintiff  in  error)  if  the  evidence  did 
not  show  that  H.  L.  Barfield  was  the  owner, 
or  if  by  any  rule  he  was  estopped  by  the  con- 
tents of  the  bill  of  lading  from  asserting  his 
ownership.  But,  in  view  of  his  testimony 
that  he  was  the  owner,  there  was  no  var- 
iance, so  fbr  as  plaintlff*s  case  was  concerned, 
between  the  allegation  and  the  proof.  In 
view  of  the  fact  that  the  plaintiff  could  not 
take  the  goods  from  the  depot  without  paying 
the  freight,  and  that  it  was  his  duty  in  case 
of  partial  damage  to  do  (as  he  did)  every- 
thing within  his  power  to  lessen  the  damage 
devolving  upon  the  company,  and  in  view  of 
the  further  fact  that  he  was  treated  by  them 
as  the  o¥nier,  we  see  nothing  to  prevent  him 
from  maintaining  an  action  in  the  form  in 
which  he  proceeded.  The  conduct  of  the  rail- 
road company  estops  it  from  relying  upon  its 
bill  of  lading,  at  least  so  far  as  the  individ- 
uality of  the  consignor  and  consignee  are 
concerned. 

The  next  contention  of  the  plaintiff  in  er- 
ror is  that  the  verdict  is  contrary  to  law, 
especially  because  a  common  carrier  is  not 


liable  for  injury  occasioned  by  the  act  of 
God,  unmixed  with  the  carrier's  negligence. 
He  contends  that  the  evidepce  shows  "that 
the  goods  in  question  were  frozen  while 
in  the  carrier's  possession,  and  that  the 
weather  was  so  extreme  that  they  would 
have  frozen  in  the  best  protected  cars; 
hence  no  act  or  default  of  the  carrier  con- 
tributed to  the  said  injury."  And  we  may 
consider  the  fourth  and  fifth  grounds  of  the 
motion  together  with  the  foregoing  (which  is 
the  third),  because  they  are  so  closely  con- 
nected that  it  is  impossible  to  separate  them; 
the  fourth  having  reference  to  the  evidence, 
and  the  fifth  to  the  charge  of  the  court  bear- 
ing upon  this  subject  The  evidence  ob- 
jected to  was:  "I  found  that  the  car  was  an 
old  car,  and  there  was  a  board  off  the  end 
of  it,  right  at  the  comer.  The  board  or 
opening  was  possibly  six  Inches  wide  at  the 
top  and  come  to  a  point  about  half  way  the 
car;  and  the  door,  in  addition,  was  not  tn 
good  condition.  It  had  been  opened  and 
shut,  and  nailed  and  fastened,  in  the  way  the 
freight  cars  open  and  shut,  so  often  that 
you  could  not  fasten  it  closely,  although  It 
would  have  answered  any  purpose  for  ordi- 
nary purposes,  but  It  did  not  exclude  the  air 
at  all;  and  the  fact  that  the  door  not  being 
in  good  shape  and  the  hole  In  the  end  of  the 
car,  I  called  Toole's  attention  to  it,  and  I 
told  him  at  the  time  I  did  not  believe  the 
potatoes  would  have  frozen  if  that  had  been 
a  ireal  good  box  car  at  that  time."  As  to  the 
portion  of  the  charge  to  which  objection  is 
made,  it  appears  that  (after  having  stated 
proper  rules  with  reference  to  the  burden 
assumed  by  the  plaintiff,  and  the  amount  of 
evidence  necessary  to  enable  him  to  shift 
that  burden,  and  after  having  stated  the 
presumption  arising  against  the  company 
and  the  burden  thereby  placed  on  them  to 
show  nonliability)  the  court  continued  as 
follows:  •'They  may  do  that  by  showing  that 
they  have  exercised  that  degree  of  diligence 
which  the  law  requires  of  them,  in  the  par- 
ticular character  of  cars  subject  to  investi- 
gation and  under  investigation  at  the  time, 
and  with  reference  to  freight  the  rule  Is 
that  no  loss  or  damage  which  is  infiicted  up- 
on the  freight  while  under  their  control  is 
one  that  they  are  not  liable  for;  that  Is  to 
say,  no  excuse  avails  the  carrier,  unless  the 
loss  was  occasioned  by  the  act  of  God  or 
the  public  enemies  of  the  state.  In  order 
for  the  carrier  to  avail  himself  of  the  act  of 
Grod  as  an  excuse,  he  must  establish  not  only 
that  the.  act  of  Grod  ultimately  occasioned 
the  loss,  but  that  his  own  negligence  did  not 
contribute  thereto." 

The  objection  urged  in  the  fourth  ground 
of  the  motion  was  that  the  evidence  to 
which  the  defendant  company  objected  was 
not  specified  in  the  summons;  and,  as  we 
have  said  above,  we  think  this  subject  is 
fully  settled  by  the  decisions  relative  to  sum- 
mons in  justices'  courts,  which  we  have 
cited.    The  complaint  of  tiie  charge  excepted 
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to  was  that  It  was  an  expression  of  opinion 
that  the  defendant  was  liable,  and  was  not 
excused  by  the'  act  of  God  or  of  public 
enemies.  We  think  that  the  portion  of  the 
charge  excepted  to,  especially  talcen  in  con- 
nection with  the  context  of  the  charge,  Is 
without  error.  The  testimony  to  which  ob- 
jection is  made  was  not  objectionable  upon 
the  ground  made,  and  was  pertinent  to  the 
plaintifiTs  case.  The  charge,  so  far  from  be- 
ing an  expression  of  opinion  that  the  defend- 
ant was  liable,  clearly  left  it  open  for  th^ 
Jury  to  determine  whether  the  freezing  of 
the  potatoes  was  occasioned  on  account  of 
the  unusual  severity  of  the  weather  to  which 
some  of  the  witnesses  had  testified,  to  which 
no  act  <  )f  negligence  on  the  port  of  the  corn- 
pa  ny  contributed,  or  whether  the  character 
of  t^  car  was  such  that  the  negligence  of 
the  company  did  contribute  to  the  injury. 
An  interesting  question  is  presented  by  the 
brief  for  plaintifiTs  counsel  as  to  whether  a 
carrier  is  liable  for  injury  to  a  shipment 
from  cold,  where  the  evidence  shows  that 
the  goods  would  have  been  frozen,  whether 
in  or  out  of  the  carrier's  possession.  It  is 
not  necessary  for  us  to  decide  this  question 
or  multiply  words  in  its  discussion,  because 
in  our  opinion  injury  and  loss  can  never  be 
attributed  to  the  act  of  God  if,  in  any  fair 
view  of  the  evidence,  It  can  be  held  to  be 
due  to  the  act  of  man;  and  a  review  of  the 
evidence  shows  that  there  was  ample  proof 
to  authorize  the  Jury  to  conclude  in  this  case 
that,  If  the  car  had  been  a  safe  and  suitable 
car,  the  potatoes  would  not  have  frozen. 
.Witness  Flournoy  swore  that  he  had  had 
experience  in  shipping  potatoes  and  fruit 
on  cats,  and  that,  if  cars  were  loaded  on  a 
warm  day  at  Savannah,  they  would  be  10 
degrees  warmer  Inside  the  car  than  outside 
when  the  car  reached  Macon;  and,  if  there 
was  an  opening  such  as  had  been  described 
by  witnesses,  he  would  say  that  all  the 
warmth  would  have  escaped.  He  further 
testified  that  a  crack  at  the  door  would  af- 
fect the  temperature.  He  further  testified 
that  in  the  summer  time,  after  you  get  in  a 
box  car,  you  would  almost  fall  from  heat; 
and  that  in  cars  coming  from  Atlanta,  load- 
ed on  a  cold  day,  if,  upon  their  arrival  at 
Macon,  one  went  in  there  on  a  warm  day,  it 
would  be  colder  than  the  outside,  etc.  He 
further  swore  that  on  January  26,  1905,  the 
weather  was  cold,  but  on  the  25th  it  was 
very  warm;  and  if  the  potatoes  had  been 
put  in  a  close  car  and  taken  out  the  next 
day,  soon  after  they  arrived  (as  they  were), 
they  would  not  have  frozen.  All  of  this 
testimony  was  submitted  without  objection, 
and  could  have  well  induced  the  belief  in  the 
minds  of  the  Jury,  from  the  evidence  of  one 
who  had  years  experience  In  the  use  of  box 
cars,  that  the  freezing  of  the  potatoes  was 
due  to  the  defective  condition  of  the  car. 
The  Jury  had  the  right  to  base  their  verdict 
on  the  testimony  of  this  witness,  rather  than 
on  that  of  another,  which  did  not  accord  with 


his.  It  was  an  issue  ef  fact  for  their  ex- 
clusive determination.  They  evidently  found 
that  the  defendant  was  negligent  in  not  pro- 
viding a  safe  car;  and,  as  there  is  evidence 
to  authorize  their  findings,  we  are  not  called 
upon  to  decide  whether,  if  perishable  articles 
should  freeze  and  it  was  uncontradicted  that 
the  carrier  used  all  diligence,  the  freesin^ 
would  be  called  the  act  of  God.  We  need 
only  say  that  In  this  case  the  charge  to  the 
Jury  is  substantially  the  same  as  section 
2264  of  the  Civil  Code  of  1895,  which  says 
that  "in  cases  of  loss  the  presumption  of  the 
law  is  against  him  [the  common  carrier] 
and  no  excuse  avails  him  unless  it  was  oc- 
casioned by  the  act  of  God  or  the  public 
enemies  of  the  state."  It  may  be  that  if 
goods  freeze  in  transit  which  are  loaded  un- 
der such  circumstances  that  the  consignee 
could  know  as  well  as  the  carrier  that  they 
were  likely  to  freeze,  and  the  carrier  used 
every  known  precaution  to  protect  them 
against  the  cold,  and  they  nevertheless  froze 
and  were  damaged,  the  shipper  would  be  es- 
topped from  collecting  the  claim  for  dam- 
ages; but  that  is  not  the  uncontradicted  evi- 
dence In  this  case.  Before  the  Jury  each 
case  must  stand  upon  its  own  facts.  It  Is 
a  question,  in  all  such  cases,  of  the  negli- 
gence of  the  carrier;  and  negligence,  as  well 
as  diligence,  is  a  question  of  fact  for  de- 
termination in  each  case  by  the  Jury.  In 
this  case,  in  our  opinion,  the  charge  clearly 
presented  the  legal  principles  Involved,  and 
a  finding  in  favor  of  either  party  would  hsTe 
been  authorized;  and  the  verdict  of  the  Jury, 
having  been  approved  by  the  trial  Judge* 
should  not  be  disturbed. 
Judgment  afilrmed. 


a  Qffc.  App.  fi37) 
8CRIBNER*S  SONS  v.  MUTUAL  BLDQ. 
GO.    (No.  280.) 
(Court  of  Appeals  of  Georgia.    March  28,  1907.) 

1.  APPEAIt-ReVIEW— VEBWCfT   OF  JURT. 

Where  the  question  in  a  case  is  one  of  fact, 
every  presumption  is  in  favor  of  the  verdict  of 
the  jury,  that  they  found  what  was  the  truth 
about  toe  matter;  and  the  record  must  affirm- 
atively show  that  the  verdict  was  contrary  to 
law  before  it  can  be  set  aside.  Maddox  v.  C>osa, 
4  S.  B.  680,  80  Ga.  105. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Di^. 
vol.  3,  Appeal  and  Error,  $  8673.] 

2.  New  Tbiait— Insxtiticibnct  of  Vkbdict. 

Where  two  verdicts  have  been  rendered  ia 
favor  of  the  same  party  on  substantially  the 
same  issues  of  fact,  and  two  new  trials  have 
been  granted  by  the  presiding  Judge,  the  rule 
of  discretion  applicable  to  the  first  grant  of  a 
new  trial  has  no  application;  and  If  the  evi- 
dence on  the  last  trial,  although  conflicting,  sup- 
ported the  second  verdict,  it  shoold  not  be  set 
aside. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pulton  Coun- 
ty;  Pendleton,  Judge. 

Action  by  Scribner's  Sons  against  the  Mu- 
tual Building  Company.  Verdict  for  plain- 
tiff. From  an  order  granting  a  new  trial, 
plaintiffs  bring  error.    Reversed. 
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Thomas  L.  Bishop,  for  plaintiffs  in  error; 
Btheridge  &  Etberldge,  for  defendant  in  ep> 
ror. 

BUSSELrL,  J.  It  appears  from  the  record 
that  the  plaintiffs  sued  the  defendant  for 
damages  to  certain  hooks  stored  in  the  de- 
fendant's hnilding,  and  recovered  a  verdict 
for  $50  and  costs.  The  case  was  carried  to 
the  superior  court  hy  certiorari,  and  a  new 
trial  ordered.  It  further  appears  that  this 
l8  the  third  trial  awarded  the  defendant  on 
the  same  state  of  facts,  and  that  no  error  of 
law  contributed  to  these  verdicts.  It  la  not 
only  true  that  a  party  has  a  property  right 
in  a  verdict,  but  it  is  also  true  that  it  is  one 
of  the  prime  objects  of  the  law  that  there 
shall  be  somehow  and  somewhere  an  end  to 
litigation.  If  this  were  a  case  of  a  first 
verdict,  eveU  though  the  evidence  fully  au- 
thorizes the  finding  of  the  jury,  we  should 
not  interfere  with  the  discretion  vested  in 
the  judge  of  the  superior  court.  But  due  re- 
gard to  the  prerogative  of  the  jury  to  decide 
Issuea  of  fact,  as  well  as  to  the  adjudications 
of  our  Supreme  Ck)urt  places  the  second 
grant  of  a  new  trial  on  a  different  footing 
from  the  first  grant.  And  we  may  say  that 
the  force  of  the  argument  is  increased 
where,  as  in  this  case,  the  third  grant  of  a 
new  trial  upon  the  same  issues  of  fact  Is 
involved.  The  practical  effect  of  it  is  to 
suggest,  if  not,  indeed,  to  dictate,  to  the  jury 
on  the  next  trial  that  they  shall  believe  the 
witnesses  which  the  preceding  juries  have 
not  preferred,  and  shall  disregard  those  wit- 
nesses whom  their  predecess<Nrs  have  prefer- 
red, to  credit  It  is  well  settled  that,  "where 
a  second  verdict  has  been  rendered  on  sub- 
stantially the  same  issues  of  fact  in  favor  of 
the  same  party,  the  rule  of  discretion  applica- 
ble to  the  first  grant  of  a  new  trial  does  not 
apply«  and  if  at  the  last  trial  there  was  noth- 
ing objectionable  in  the  rulings  of  the  pre- 
siding judge,  and  the  evidence,  though  con- 
flicting, supported  the  second  verdict,  it 
should  not  be  set  aside.*'  Lewis  v.  EquItabhB 
Mortgage  Co.,  99  6a.  336,  25  S.  E.  728;  Veal 
v.  Robinson,  76  Ga.  838.  In  Dethrage  v. 
Rome,  125  Ga.  806,  54  S.  E.  666,  the  Supreme 
Court  says:  "The  liberality  of  Indulgences 
by  this  court  in  favor  of  the  discretion  of 
-  the  trial  court  in  tiie  first  grant  of  a  new 
trial  will  not  be  extended  to  a  second.  In 
the  first  Instance  the  discretion  will  be  sus- 
talned«  when  questions  of  evidence  are  in- 
volved, almost  as  a  matter  of  course;  but 
not  so  with  subsequent  trials.  There  must 
he  an  end  to  litigation;  and  after  the  first 
grant  of  a  new  trial,  if  the  matter  In  contro- 
versy be  one  of  fact  for  the  jury,  and  for  a 
second  time  In  passing  upon  the  same  facts 
the  verdict  upon  the  question  at  issue  be  con- 
current with  the  first  the  mere  discretion  of 
the  court  can  play  but  little  part  in  the  sec- 
ond motion  for  a  new  trial."  And  It  may 
be  remarked  that  tbis  is  especially  true 
where  the  subject-matter  of  that  discretioh 
58  S.E.-.16 


is  a  verdict  being  passed  upon  by  the  judge 
of  the  superior  court  as  a  reviewing  coxurt, 
and  where  the  witnesses  were  not  subject  to 
his  sight  or  hearing,  as  in  trials  In  his  own 
court  We  could  cite  a  longer  array  of  au- 
thorities sustaining  this  proposition,  but 
deem  It  unnecessary.  As  was  held  in  Cooli 
V.  Western  &  Atlantic  Railroad,  72  Ga.  48: 
"The  discretion  of  the  presiding  judge  in 
granting  a  first  new  trial  had  been  exhausted 
in  the  case,  and  the  grant  of  another  was  er- 
ror." 

It  is  insisted  by  counsel  for  the  defendant 
that  the  plaintiffs  could  not  recover  because 
the  evidence  showed  that  there  was  no  de- 
fect in  the  pipe  which  burst,  or  that,  if  there 
was  such  a  defect,  it  was  not  known  or 
could  not  have  been  known  either  to  the 
plaintiffs  or  the  defendant;  that  the  cause  of 
the  bursting  of  the  pipe  was  an  act  of  God. 
Whether  these  contentions  were  well  sustain- 
ed was  a  question  for  the  jury.  The  jury 
had  just  as  good  reason  for  believing  that 
the  pipe  which  discharged  the  water  that 
damaged  the  plaintiff's  books  was  improper- 
ly installed  and  negligently  maintained  in 
the  building  by  the  landlord  as  that  the  leak- 
age was  caused  by  divine  intervention;  for, 
while  there  was  some  testimony  that  the 
pipe  was  In  perfect  condition  and  the  rain 
was  unprecedented,  there  was  testimony  for 
the  plaintiffs  that  the  water  pipe  was  defect- 
ive, and  certainly  defectively  constructed — 
not  that  the  pipe  burst,  but  as  testified  by 
one  of  the  plaintiffs*  witnesses,  "the  pipe 
was  hanging  down,  the  joint  pulled  out,  and 
the  hanger  hooks  pulled  out  of  the  wall." 
To  our  mind  this  would  Indicate  defective 
plumbing,  if  not  defective  piping,  for  both 
of  which  the  landlord  was  responsible.  The 
jury  may  have  taken  this  view  pf  the  case, 
and,  in  any  event  with  causes  of  the  damage 
testified  to,  they  are  the  proper  judges  as  to 
which  was  the  true  cause.  As  has  hereto- 
fore been  held  by  this  court  in. Georgia  So. 
Ry.  Co.  V.  Barfield,  1  Ga.  App.  203,  58  S.  E. 
236:  "No  injury  can  be  said  to  be  the  act  of 
God  which  can,  under  any  fair  view,  be  at- 
tributed to  the  negligence  of  man."  The  jury 
seems  to  have  taken  the  defendant's  view  as 
to  any  damages  resulting  to  the  plaintiffs' 
books  which  were  stored  in  the  hallway; 
for,  while  the  plaintiffs  sued  for  $98,  the  ver- 
dict was  only  for  $50.  and,  while  the  defend- 
ant claimed  that  the  plaintiffs  had  the  only 
key  to  the  room  In  which  the  plaintiffs' 
books  were  stored,  the  evidence  is  ample  to 
show  that  the  defendant's  building  was  a 
large  office  structure  with  a  complete  janitor 
service,  and  that  access  could  have  been  had 
to  the  room.  This  phase  of  the  evidence, 
however,  relates  to  the  removal  of  the  books 
from  the  room  after  it  was  flooded;  and 
whether  the  plaintiffs'  books  were  removed 
or  not,  or  whether  it  was  the  duty  of  the 
defendant's  janitor  to  remove  them  or  not 
If  they  were  deluged  by  a  defectively  con- 
structed pipe  unquestionably  maintained  by 
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the  landlord  for  the  benefit  of  the  entire 
building,  and  which  some  of  the  evidence 
shows  was  defective  and  defectively  con- 
structed, the  plaintiffs  would  be  entitled  to 
recover  the  damages  entailed  upon  them, 
whether  the  books  were  removed  or  not. 
The  cases  cited  by  defendant  are  not  in 
point. 
Judgment  reversed. 


(1  Gtt.  App.  19) 

ASKEW  &  00.  V.  SOUTHERN  RT.  00. 

(No.  37.) 

(Court  of  Appeals  of  Georgia.    Jan.  24,  1907. 

Rehearing  Denied  March  2,  1907.) 

1.  Oabbiebs— Tbansfeb  of  Bill  of  Lading 
—Action  bt  Assiqnee. 

The  transferee  of  a  bill  of  lading  may  main- 
tain an  action  ex  contractu  against  the  carrier 
for  failure  to  deliver  to  him  all  or  any  portion 
of  the  goods  specified  in  the  bill  of  ladmg ;  and 
this  is  true,  wnetber  the  loss  of  the  eoods  or  the 
shortage  occurred  before  or  after  he  acquired 
tiUe  to  the  bill  of  lading. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  9,  Orriers,  i  170.] 

2.  Venub— AonoN  on  Bill  of  Lading. 

A  railroad  company,  which  in  its  bill  of 
lading  has  agreed  to  deliver  goods  to  a  connect- 
ing carrier  and  which  does  deliver  a  portion'  of 
the  goods  to  the  connecting  carrier,  the  remain- 
der of  the  goods  being  lost,  may  be  sued  for  the 
shortage,  as  a  breach  of  the  contract  of  car^ 
riage,  in  the  county  in  which  it  undertoolc  to 
deliver  to  the  connecting  carrier. 
8.  Appeal  —  Decision  —  DiBEonoNfl  on  Rb- 

MAND. 

Owing  to  imperfections  in  the  pleading 
special  directions  are  given  in  connection  with 
the  reversal. of  the  judgment. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  Reld, 
Judge. 

Action  by  Askew  &  Co.  against  the  South- 
em  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Re- 
versed, with  directions. 

W.  C.  Wright  and  J.  F.  Gollghtly,  for 
plaintiffs  In  error.  Etorsey,  Brewster,  How- 
ell &  Heyman,  for  defendant  in  error. 

POWELL,  J.  It  appears  from  the  petition 
that  Askew  &  Ck>.,  the  plaintiirb,  ordered  from 
Home  &  Goans,  of  Chattanooga,  Tenn.,  a 
car  load  of  com.  Home  A  GkMuiB  shipped 
the  com  via  Southern  Railway,  from  Chat- 
tanooga, Tenn.,  consigned  to  themselves  at 
Newnan,  Ga.,  "order  notify  Askew  &  Co.,** 
and  drew  and  sent  through  bank  a  draft  on 
Askew  &  Co.,  with  bill  of  lading  attached. 
In  accordance  with  our  Civ.  Code  1895,  i 
3554.  After  the  arrival  of  the  corn  at  New- 
nan,  the  plaintiffs  paid  the  draft  and  re- 
ceived the  duly  indorsed  bill  of  lading,  and 
the  car  of  com  was  delivered  to  them,  but 
it  was  found  that  22,306  pounds  of  the  com 
had  been  lost  in  transit  The  contract  rate 
of  freight  was  14  cents  per  hundredweight, 
and  the  railway  company  demanded  and  col- 
lected 16  cents  per  hundredweight,  an  over- 
charge of  2  cents  per  hundredweight,  both 


as  to  the  com  delivered  and  as  to  that  which 
was  short  The  delivery  at  Newnan  was 
made  through  another  carrier,  the  Atlanta 
&  West  Point  Railroad  Company.  The  plain- 
tiff sued  for  the  value  of  the  lost  com  and 
the  overcharge  in  freight  The  petition  was 
dismissed  on  oral  motion,  upon  the  ground 
that  it  set  forth  no  cause  of  actloo. 

1.  The  specific  point  urged  as  to  why  the 
petition  sets  forth  no  cause  of  action  is  that 
the  com  having  become  lost  before  the  plain- 
tiff became  the  owner  thereof  by  securing  the 
bill  of  lading,  the  right  of  action  is  in  the 
consignor,  and  not  in  the  consignee.  Viewed 
solely  as  a  tort  this  might  be  correct  How- 
ever, the  failure  to  deliver  the  com  in  ac- 
cordance with  the  contract  of  carriage  may 
be  treated  simply  as  a  breach  of  the  con- 
tract of  carriage.  Under  Civ.  CJode  1895,  i 
3072,  "personalty  to  which  the*  owner  has 
a  right  of  possession  in  the  future,  or  a  right 
of  immediate  possession,  wrongfully  with- 
held, is  termed  by  the  law  a  chose  in  action.** 
Under  Civ.  Code  1805,  i  3077,  "all  choses  in 
action  arising  upon  contract  may  be  assigned 
so  as  to  vest  the  title  in  the  assignee."  Since 
a  cause  of  action  arising  in  tort  is  not  usu- 
ally assignable,  and  since,  at  common  law, 
ordinarily,  causes  of  action  originating  ez 
contractu  were  not  many  decisions  in  other 
states  and  text-book  citations  may  be  found 
to  the  effect  that  only  the  consignor  may  sue 
where  the  goods  are  lost  by  the  carrier  be- 
fore the  consignee's  title  or  substantial  in- 
terest In  the  subject-matter  of  the  shipment 
arises.  Under  the  sections  of  the  Code  cited 
above,  we  think  that  upon  the  transfer  to  the 
plalntlffa  of  the  bill  of  lading  calling  for  the 
full  quantity  of  com,  there  was  assigned  to 
them  the  right  of  action  for  the  defendant's 
loss  or  conversion  of  a  part  of  it  When 
Askew  &  Co.  became  the  owners  of  the  bill 
of  lading,  they  became  the  owners  of  all 
the  com  wherever  it  might  be^  whether  in 
the  car  or  out  of  the  car  (Joiner  v.  Stallings^ 
127  Qa.  203,  56  S.  E.  304) ;  and  if  the  de- 
fendant retained  possession,  custody,  or  con- 
trol over  a  portion  of  it  by  falling  to  deliver 
it  on  demand,  or  if  the  defendant  broke  its 
contract  of  carriage,  as  embodied  in  the  bill 
of  lading,  by  failing  to  deliver  the  com  to 
them  or  to  the  connecting  carrier  for  them, 
the  right  to  sue  was  complete  in  them.  Reed 
V.  Janes,  84  Ga.  390,  11  S.  E.  401. 

Chief  Justice  Simmons,  in  the  case  of 
American  Nat  Bk.  v.  Georgia  R.  Co.,  96  Ga. 
668,  23  S.  E.  898,  51  Am.  St  Rep.  155, 
says:  "A  very  large  proportion  of  the  busi- 
ness of  the  country  Is  founded  upon  trans- 
fers of  bills  of  lading;  and  if  the  trans- 
feree were  required  at  his  peril  to  ascer- 
tain from  the  carrier  whether  the  repre- 
sentations made  in  the  bill  of  lading  are  true 
or  not,  it  would  practically  put  an  end  to 
this  class  of  transactions." 

In  the  same  case  he  also  quotes  approving- 
ly from  the  case  of  McNeil  v.  Hill,  Woolw.  96, 
Fed.  Cas.  No.  8,914,  as  follows:    "A  more 
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modem,  but  still  not  recent,  invention  of  like 
character,  for  the  transfer,  without  the  cum- 
bersome and  often  Impossible  operations  of 
actual  delivery  of  articles  of  personal  prop- 
erty, is  the  indorsement  or  assignm^it  of 
bills  of  lading  and  warehouse  receipts.  In- 
struments of  this  kind  are  sul  generis.  From 
long  use  and  trade  they  have  come  to  have 
among  commercial  men  a  well-undirstood 
meaning,  and  the  indorsement  or  assign- 
ment of  them  as  absolutely  transfers  the 
general  property  of  the  goods  and  chat- 
tels therein  named  as  would  a  bill  of  sale. 
•  •  •  If  the  warehouseman  gives  to  the 
party  who  holds  such  receipt  a  false  credit,  he 
will  not  be  suffered  to  contradict  his  state- 
ment which  he  has  made  in  the  receipt,  so 
as  to  Injure  a  party  who  has  been  misled 
by  it"  The  plaintiffs'  action  is  good,  wheth- 
er lt.be  regarded  as  a  suit  by  them  as  trans- 
ferees of  the  cause  of  action  ex  contractu 
which  would  have  inured  to  the  original 
shippers,  or  by  them  as  the  actual  owners  on 
an  implied  assumpsit  arising  from  the  de- 
fendant's conversion  by  not  delivering  the 
goods  to  them  on  demand  after  they  acquired 
the  title  through  the  bill  of  lading.  **Bven 
an  action  of  tort  may  be  maintained  by  the 
inirchaser  of  personal  property  not  in  the 
possession  of  the  seller  at  the  time  of  the 
sale"  Reed  v.  Janes,  84  Ga.  890,  11  S.  B. 
401.  ''The  unlawful  taking  or  conversion  of 
personal  property  gives  the  wrongdoer  np 
title.  The  title  remains  hi  the  original  owner 
or  his  assigns  until  judgment  or  satisfaction 
for  the  tort"  Hall  v.  Robinson,  2  Oomst 
{N.  Y.)  293.  In  Robinson  v.  Weeks,  6  How. 
Prac  (N.  T.)  161.  it  is  .held  that  the  right 
of  action  for  a  chattel  wrongfully  converted 
may  be  assigned.  We  are  not  to  be  under- 
stood as  holding  that  a  right  of  action  aris- 
ing on  account  of  a  tort  to  property  may  or 
may  not  be  assigned.  That  question  is  not 
before  us. 

2.  It  was  insisted  by  the  defendant  in  error 
that  the  case  should  have  been  dismissed  in 
the  court  below,  because  no  jurisdiction  was 
shown,  and  because  the  suit  should  have 
been  brought  in  Coweta  county,  in  which 
the  city  of  Newnan  is  located.  The  allega- 
tions of  the  petition  are  very  indefinite  and 
meager  in  tliis  respect  The  petition  does 
allege  enough,  however,  to  show  that  the  car 
of  com  was  not  delivered  by  the  defend- 
ant at  Newnan,  but  that  they  effected  this 
delivery  through  the  Atlanta  &  West  Point 
Railroad  Company  as  connecting  carrier. 
Following  the  precedent  of  Watson  v.  R.  & 
D.  R-  Co.,  91  Ga.  226,  18  S.  B.  306,  we  take 
judicial  cognizance  of  the  fact  that  the  South- 
em  Railway  Company  is  a  foreign  railway 
corporation  operating  lines  partly  in  this 
state  and  pKrtly  in  other  states,  and  that  It 
has  a  line  extending  from  Chattanooga,  Tenn., 
to  Atlanta,  Ga.,  but  not  to  Newnan,  Ga.; 
also  that  the  Atlanta  &  West  Point  Railroad 
Company  has  a  line  of  railway  between  At- 
lanta and  Newnan,  and  that  it  has  no  other 


point  of  contact  with  the  Southern  Railway, 
except  in  Atlanta,  or  in  Fulton  county,  in 
which  Atlanta  is  situated.  Under  the  bill 
of  lading  the  defendant  undertook  to  deliver 
to  the  connecting  carrier  all  the  com  speci- 
fied, and  therefore,  since  Atlanta  is  the 
place  where  that  duty  was  to  be  performed, 
the  breach  of  the  contract  is  to  be  regarded 
as  occurring  in  that 'city.  Friedman  v.  Sea- 
board Air  Line  Railway,  124  Ga.  472,  52 
S.  B.  763.  The  courts  of  Fulton  county, 
therefore,  had  jurisdiction  of  the  action. 
Coakley  v.  Southern  Ry.  Co.,  120  Ga.  960, 
48  S.  E.  372. 

8.  In  what  we  have  said  above  we  have 
given  the  plaintiff  the  benefit  of  the  theory 
that  he  was  proceeding  as  upon  a  cause  of 
action  ex  contractu.  We  do  this  because  in 
some  of  its  phases  the  petition  is  subject 
to  such  a  construction,  and  the  motion  to 
dismiss  was  general  and  went  to  the  whole 
petition.  The  court  did  not  pass  upon  the 
special  demurrers.  The  petition  is,  however, 
to  use  an  expression  from  Chief  Justice 
Bleckley  (91  Ga.  226,  18  S.  B.  306),  "in  many 
respects  lamentably  meager  and  deficient." 
It  sets  up  in  the  same  count  inconsistent 
statements  of  fact  and  declares  upon  the  same 
cause  of  action  as  a  tort  as  well  as  a  con- 
tract and  is  otherwise  vague,  indefinite,  and 
uncertain.  Since  we  are  sustaining  the  ac- 
tion only  so  far  as  it  sounds  in  contract,  it 
follows  that  all  allegations  appropriate  only 
to  a  suit  in  tort  are  mere  surplusage  and 
should  be  stricken.  It  is  not  in  the  interest  of 
justice,  nor  in  keeping  with  public  policy, 
that  plaintiffs  should  be  allowed  to  proceed 
to  trial  with  the  pleadings  in  such  shape  as 
they  are  in  this  case.  Fearing  that  the  de- 
fendant may  be  regarded  as  having  waived 
the  special  demurrers  filed  in  the  case,  exer- 
cising the  powers  conferred  on  this  court 
by  Civ.  Code  1895,  §  6498  (2),  we  direct  that 
the  trial  judge  require  the  plaintiff  to  strike 
from  his  petition  the  allegations  germane 
only  to  an  action  in  tort,  and  that  it  be  other- 
wise amended  so  as  to  make  it  appear  that 
the  plaintiff  is  proceeding  either  as  trans- 
feree for  Home  &  Goans  for  a  breach  pf 
the  contract  of  shipment  or  in  his  own  right 
as  owner  of  the  goods  upon  the  implied  as- 
sumpsit arising  from  the  defendant's  keep- 
ing the  remainder  of  the  com  and  not  deliver- 
ing it  9n  demand,  or  in  both  of  these  ca- 
pacities, if  the  petition  be  divided  into  sep- 
arate counts  for  that  purpose,  and  that  upon 
the  plaintiff's  failing  or  refusing  to  do  this  ills 
action  be  dismissed,  without  prejudice.  The 
allegations  as  to  the  overcharge  of  freight 
show  no  cause  of  action  originating  in  Fulton 
county.  In  fact  we  infer  from  the  petition 
that  the  overcharge  was  collected  by  the  At- 
lanta &  West  Point  Railroad  Company,  and 
not  by  the  defendant  since  the  transaction 
occurred  at  Newnan;  hence  we  direct  that 
the  allegations  as  to  the  overcharge  of  freight 
be  stricken  also. 

Judgment  reversed,  with  direction. 
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<1  Ga.  App.  784) 

SOUTHERN  RY.  CO.  t.  OLIVER  & 

MORROW.    (No.  90.) 

(Conrt  of  Appeals  of  Georgia.    May  9,  1907.) 

1.  Justices  of  ths  Pbagb— Pubadzng— Com- 

PLAINT. 

A  statement  of  complaint  for  damages,  at- 
tached to  a  summons  in  justice's  court,  itemiz- 
ing the  damages  to  certain  buggies,  giving  ths 
nature  and  amount  of  damage  claimed  as  to 
each,  and  stating  that  ''all  the  damages  afore- 
said were  caused  by  the  careless,  negligent  han- 
dling, keeping,  and  hauling  of  said  buggies  while 
in  the  care  of  said  company  as  common  car- 
rier in  the  transportation  of  said  buggies  over 
its  line  of  railway,"  was  sufficient  for  the  pur- 
poses of  such  an  action  for  damages  in  a  jus- 
tice's court;  and  the  demurrers  thereto  were 
properly  overruled. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  31,  Justices  of  the  Peace,  I  821.] 

2.  SAM1&— Pleading. 

In  justices*  .courts  it  is  neither  possible, 
practicable,  nor  requisite  to  indulge  in  the  nice- 
ties of  pleading.  All  that  is  required  is  that 
there  should  be  attached  to  the  summons  a  copy 
of  the  "cause  of  action  sued  on."  "The  require- 
ment of  Civ.  Ck>de  1895,  §  4116,  as  to  sum- 
mons and  copy  in  a  justice's  court,  is  an  excep- 
tion to  the  general  rules  of  pleading." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  S9  307,  30&] 

8.  Affeai/— Harmless  Ebbob. 

A  new  trial  will  not  be  granted  for  imma- 
terial and  harmless  errors. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  I>ig. 
vol.  3,  Appeal  and  Error,  |  4029.] 

4.  Same. 

Nor  will  a  new  trial  be  granted  for  an  er- 
ror not  manifestly  prejudicial  to  the  party  com- 
plaining thereof,  but  injurious,  if  at  all,  to  the 
opposite  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  4052.] 

6.  Tbial— Verdict. 

The  presumptions  are  in  favor  of  the  valid- 
ity of  the  verdict  of  a  jury.  A  verdict  must  be 
given  a  reasonable  intendment,  and  the  maxim 
'*Id  certum  est  quod  certum  reddi  potest"  is  to 
be  applied.  Expression  is  to  be  given  to  the 
true  meaning  of  the  jury*s  finding  upon  the  is- 
sues submitted  to  them  only,  and  matters  imma- 
terial, and  not  involved  in  the  controversy,  or 
beyond  the  legitimate  province  of  the  jury,  may 
be  disregarded  as  surplusage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  |  8755.] 

6.  Same— StTBPLUSAOE. 

A  verdict  finding  for  the  plaintiff,  as  dam- 
ages, a  certain  sum,  including  the  costs,  is  not 
void  for  uncertainty.  It  is  without  the  province 
of  the  jury  to  determine  the  amount  of  costs  to 
be  paid  or  the  party  liable  therefor.  The  amount 
of  costs  is  fixed  by  law,  and  liability  therefor, 
though  dependent  upon  the  verdict,  is  determin- 
ed by  law.  Where  a  jury  attempts  to  award 
costs,  that  portion  of  the  verdict  will  be  reject- 
ed as  surplusage,  and  will  not  affect  the  residue 
of  a  verdict  properly  sustained.  "Utile  per 
inutile  non  vitiatur." 

fEcl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  8  789.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hall  County; 
Kimsey,  Judge. 

Action  by  Oliver  &  Morrow  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff  before  a  justice,  and  from  a  judg- 
ment overruling  a  certiorari,  defendant  brings 
error.    Affirmed. 


John  J.  Strickland,  Ed.  QuiUian,  and  C.  R. 
Faulkner,  for  plaintiff  In  error.  Wllford 
B.  Sloan,  for  defendant  in  error. 

RUSSELL,  J.  Oliver  &  Morrow  brought 
suit  in  a  justice's  court  of  Hall  county  ' 
against  the  Southern  Railway  Company  for 
alleged  damage  to  three  certain  "Chlckamau- 
ga  buggies."  The  declaration  or  petition  to 
that  court,  with  the  summons  attached,  was 
served  ^on  the  agent  of  the  Southern  Railway 
Company  at  Gainesville,  in  that  county,  and 
the  defendant  company  answered,  denying 
the  allegations  of  plaintifiTs  declaration  or 
petition,  and  moved  to  dismiss  the  salt  on 
the  ground  that  there  was  no  cause  of  action 
set  out  in  the  declaration  or  summons.  The 
court  overruled  the  motion,  and  the  case  was 
submitted,  resulting  in  a  judgment  in  favor 
of  the  defendant  for  costs.  Plaintiff  appeal- 
ed the  case  to  a  jury  In  that  court,  and  on 
the  call  for  trial  by  a  jury  the  defendant 
moved  to  dismiss,  upon  the  same  grounds 
urged  on  the  former  trial.  The  court  re- 
fused to  hear  the  motion,  and  overruled  it, 
on  the  ground  that  it  had  been  passed  on  at 
the  former  trial ;  and  the  case  was  submitted 
to  a  jury.  The  evidence  Introduced  on  the 
trial  by  both  plaintiff  and  defendant  discloe- 
ed  the  fact  that  the  buggies  alleged  to  have 
been  damaged  were  shipped  by  the  Chlcka- 
mauga  Buggy  Company,  of  Chattanooga. 
Tenn.,  to  itself  at  Oakwood,  Qa.,  and  the 
bill  of  lading,  with  sight  draft  on  Oliver  & 
Morrow  attached,  was  sent  to  the  bank  at 
Flowery  Branch,  Ga.,  and  the  buggies  deliv- 
ered to  the  plaintiff  on  payment  of  the  sight 
draft  and  presentation  of  the  bill  of  lading 
to  the  agent  of  the  defendant  at  Oakwood. 
The  jury  returned  a  verdict  in  favor  of  plain- 
tiff for  $15,  including  costs.  The  defend- 
ant carried  the  case  to  the  superior  court 
by  certiorari,  the  certiorari  was  overruled, 
and  defendant  excepts  to  this  judgment 

The  plaintiff  in  error's  case  rests'upon  sev- 
en  assignments  of  error,  contained  in  its 
petition  for  certiorari.  It  alleges  that  ^e 
justice's  court  erred  (1)  in  refusing  to  sustain 
the  petitioner's  demurrer,  and  overruling 
the  motion  to  dismiss,  at  the  first  trial; 
(2)  in  refusing  to  hear  and  sustain  the  de- 
murrer and  motion  to  dismiss,  at  the  second 
trial;  (3)  in  overruling  the  motion  of  the 
defendant  to  rule  out  the  testimony  of  Hugh 
Morrow,  upon  the  g^rounds  stated  In  the  peti- 
tion; (4)  in  stating  in  the  presence  and 
hearing  of  the  jury,  in  ruling  upon  the  way- 
bill introduced  by  the  defendant,  that  "the 
court  cannot  see  the  relevancy  of  the  way- 
bill, or  that  it  has  anything  to  do  with  the 
case,  but  will  let  it  go  in  for  what  It  is 
worth'*;  (5)  in  admitting  the  letter  purport- 
ing to  be  signed  by  C.  B.  Milikin;  (6)  in 
making  the  remark,  in  the  presence  and  hear- 
ing of  the  jury,  that  "the  court  will  let  the 
letter  go  along  In  with  the  waybill  you  in- 
troduced awhile  ago,"  in  making  his  ruling 
as  to  the  letter  of  C  B.  Milikin.    (7)  Petition- 
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er  further  alleges  that  the  verdict  of  the 
jury  is  error,  first,  hecaose  there  Is  hot  eri- 
dence  safflcient  to  sustain  it,  and  it  is  con- 
trary to  the  evid^ice  introdnced;  and,  sec- 
ond, because  the  verdict  is  not  a  lawful  one. 

The  first  two  assignments  will  be  consid- 
ered together;  fOr,  although  the  reason  of 
the  Justice  for  his  second  ruling  may  be 
wrong,  the  ruling  itself  both  on  the  first 
trial  and  the  second  is  the  same.  In  each 
instance  the  court  refused  to  sustain  the  de- 
murrer and  dismiss  the  suit  We  do  not 
think  tliere  was  any  error  in  refusing  to  sus- 
tain the  demurrer.  Under  the  rulings  in  Ga. 
So.  &  F.  R.  Go.  V.  Barfield,  1  Ga.  App.  203, 
58  S.  E.  288,  and  cases  therein  cited,  the  peti- 
tion was  full  enough  to  put  the  defendant 
on  notice  and  to  enable  it  to  prepare  its 
defense;  and,  as  it  is  attached  to  a  proper 
summons,  it  is  Immaterial  whether  the  sum- 
mons precedes  the  petition,  or  follows  it 
In  a  Justice's  court  it  is  not  only  Impossible, 
but  Impracticable,  to  indulge  in  the  niceties 
of  pleading. 

In  the  third  assignment  of  error  complaint 
is  made  that  the  court  refused  to  rule  out 
the  testimony  of  Hugh  Morrow,  as  being  in- 
definite and  irrelevant  The  witness  seems 
to  have  known  nothing  of  the  case,  and  his 
testimony  appears  to  be  immaterial;  but  for 
that  very  reason  the  ruling  of  the  court  was 
not  hurtful  to  the  defendant,  and  it  Is  well 
settled  that  new  trials  are  not  granted  for 
immaterial  evidence. 

As  to  the  fourth  exception  and  the  sixtli, 
we  are  of  the  opinion  that  the  remarks  of 
the  court  afford  no  ground  of  complaint  to 
the  plaintiff  in  error.  In  so  far  as  they  are 
improper  and  harmful  they  tended  to  be 
hartful  to  the  plaintiff  below,  now  defendant 
in  error.  Both  the  waybill  and  letter  of 
which  the  Justice  of  the  peace  was  speaking 
were  introduced  by  the.  plaintiff,  and  the  re- 
mark "that  the  court  cannot  see  the  relevancy 
of  the  waybill  or  that  it  has  anything  to  do 
wltb  the  case,"  which  tended  to  belittle  that 
paper,  when  followed  by  the  remark,  with 
reference  to  the  letter,  that  "the  court  will 
let  the  letter  go  along  in  with  the  waybill 
you  introduced  awhile  ago,"  put  the  letter 
in  the  same  disparaged  class.  Under  the 
rulings  in  Askew  v.  Southern  Ry.  Go.,  1  Ga. 
App.  79,  58  S.  E.  242,  the  holder  of  a  bill 
of  lading  attached  to  a  draft,  possession 
of  which  has  been  legally  secured  by  pay- 
ment of  the  draft  bas  the  right  to  maintain 
an  action  as  a  consignee  pro  hac  vice.  It  ap- 
peared in  this  case  that  the  original  bill  of 
lading  was  lost,  and  the  waybill  is  circum- 
stantial evidence  of  the  fact  that  there  had 
been  a  bill  of  lading.  For  these  reasons,  both 
the  waybill  and  the  letter  of  Milikin  (notify- 
ing Oliver  &  Morrow  that  the  Bank  of  Flow- 
ery Branch  held  a  sight  draft  with  bill  of 
lading  attached)  were  material  to  the  plain- 
tiff's case. 

The  seventh  exception  is  divided  into  two 


parts.  The  first  alleges  that  the  verdict  of 
the  Jury  is  contrary  to  the  evidence  and 
there  is  not  sufficient  evidence  to  sustain  it 
The  second  objects  to  the  form  of  the  ver- 
dict, and  alleges  that  the  verdict  rendered  is 
not  a  lawful  one.  In  regard  to  the  first 
exception  to  the  verdict  it  is  only  necessary 
to  say  that  by  repeated  rulings  of  this  court 
the  verdict  of  a  jury  is  sufficiently  sustain- 
ed if  there  is  any  evidence  to  support  it; 
and  in  this  case  it  appears  that  the  consign- 
ors shipped  certain  buggies  to  themselves  as 
consignees  and  drew  a  draft  through  the 
Bank  of  Flowery  Branch,  for  the  purchase 
price,  with  the  bill  of  lading  attached.  The 
plaintiffs  paid  the  draft  and  the  bill  of  lad- 
ing was  delivered  to  them,  and  under  the 
decision  in  the  Askew  Oase,  supra,  they  be- 
came, for  the  purposes  of  the  case,  the  con- 
signees. According  to  the  testimony,  two 
of  these  buggies  were  damaged — one  of  th^n, 
according  to  the  evidence  more  than  $5,  and 
the  other  $12.50.  The  petitibn  set  forth  the 
items  of  damage  as  follows:  January  30th, 
by  injury  to  one  Ghickamauga  buggy,  by 
tearing  lining,  back,  and  top,  $5;  January 
SOtl^,  by  tearing  cushion  and  scratching  back, 
$7.50;  April  24th,  damages  to  straps,  shaft 
and  top,  $12.50— making  a  total  of  $25.  There 
was  no  evidence  as  to  the  amount  of  the 
damage  done  to  the  buggy  on  January  80th 
by  tearing  the  cushion  and  scratching  the 
back,  so  that  the  $7.50  item  must  be  eliminat- 
ed; but  the  first  witness  for  the  plaintiff 
testified  as  follows:  '*I  know  something 
about  the  injury  to  the  three  buggies  sued 
for.  The  lining,  back*  and  top  of  one  was 
torn  so  bad  we  could  hardly  sell  the  buggy. 
We  were  really  damaged  more  than  we  have 
sued  for."  We  think  that  this  is  sufficient 
evidence,  if  believed  by  the  Jury,  to  fix  the 
amount  of  the  item  of  damage  to  the  first 
buggy,  as  stated  in  the  petition,  and  as 
contained  In  the  notice  of  damage  given  the 
company.  This  witness  and  others  swore 
that  the  damage  to  the  buggy,  received  on 
April  24th  was  $12.50;  so  that  the  Jury  had 
evidence  which  would  have  authorized  a 
finding  of  $17.50. 

We  come,  therefore,  to  the  assignment  al- 
leging that  the  verdict,  "We,  the  Jury,  find 
for  the  plaintiffs,  Oliver  &  Morrow,  $15.00, 
fifteen  dollars,  including  costs  of  suit,"  is  not 
a  lawful  one.  The  plaintiff  in  error  makes 
the  point  that  the  verdict  is  illegal  and  void 
for  uncertainty.  The  verdict  adds  to  its  find- 
ing for  the  plaintiff  the  words,  "Including 
costs."  We  were  inclined  at  first  to  attach 
considerable  importance  to  the  point;  but  up- 
on more  careful  Investigation,  and  upon  con- 
sideration of  the  principle  that  the  verdicts 
of  Juries  are  to  be  given  a  reasonable  intend-  ' 
ment  we  are  clear  that  the  verdict  is  good, 
and  the  words,  "including  costs,'*  may  either 
be  treated  as  surplusage,  or  the  word  "in- 
cluding" be  interpreted  as  meaning  "and/' 
which  was  more  probably  the  intent  of  the 
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Jury.  It  l8  well  settled  that  surplusage  may 
be  rejected  from  a  verdict  otherwise  proper 
and  sustained  by  evidence.  The  doctrine  is, 
"Utile  per  inutile  non  vitiatur."  In  passing 
upon  the  costs,  the  Jury  did  a  useless  thing; 
for  the  costs  are  fixed  by  law,  and  by  law 
follow  and  are  carried  by  the  verdict  The 
identical  question  as  to  costs  has  not  been  de- 
cided in  this  state,  so  far  as  we  are  able  to 
discover,  but  has  been  passed  upon  in  a  num- 
ber of  other  Jurisdictions.  In  the  case  of 
State  V.  Knight,  46  Mo.  83,  where  a  circuit 
Judge  refused  to  receive  a  verdict:  "We,  the 
Jury,  find  a  verdict  for  defendants,  they  to 
pay  the  costs  of  this  suit" — the  Supreme 
Court  of  Missouri,  by  mandamus,  ordered  the 
verdict  received,  and  held  that  "the  Jury 
found  for  the  defendant  The  verdict  was 
good  and  complete.  The  matter  of  costs  was 
not  in  issue,  and  was  not  submitted  to  them. 
That  part  of  their  verdict,  therefore,  was 
merely  void,  and  should  have  been  disregard- 
ed as  surplusage."  And,  while  the  question 
of  costs  has  not  been  decided  in  this  state, 
much  more  important  matters  have  been 
treated  as  surplusage  in  order  to  maintain 
the  general  principle  that  expression  should 
be  glvoi  to  the  true  meaning  of  the  Jury's 
finding.  In  Knapp  v.  Harris,  60  Ga.  404,  the 
Jury  found  for  the  defendant  one-fifth  of  cer- 
tain real  estate  subject  to  dower,  and  this 
was  one  of  the  assignments  of  error  insisted 
upon.  The  Supreme  Court  afiirmed  the  Judg- 
ment, and  held  that  "it  was  irregular  of  the 
Jury  to  notice  the  right  of  dower,  that  right 
being  wholly  dehors  the  case  on  trial,  but  the 
verdict  as  a  whole  is  not  vitiated  by  this  ref- 
erence to  irregular  matter,  nor  by  any  mis- 
direction of  the  court  touching  that  matter. 
What  is  said  of  dower  in  the  verdict  is  mere 
surplusage,  and  is  to  be  so  treated."  In  Hud- 
son V.  Hawkins,  79  Ga.  274,  4  S.  B.  682,  the 
Jury,  often  finding  upon  the  exceptions  to 
an  auditor's  report  seriatim,  went  further 
and  found  an  aggregate  sum  for  the  plain- 
tiff, which  was  excepted  to  as  not  being 
true  and  legal.  The  trial  court,  in  making 
its  Judgment,  disregarded  the  aggregate  sum 
found  by  the  Jury  and  treated  it  as  surplus- 
age. This  was  approved;  the  Supreme  Court 
holding  that  the  court  was  right  in  treating 
the  illegal  portion  of  the  verdict  as  surplus- 
age. The  case  of  North  &  South  Railroad  Co. 
V.  Crayton,  86  Ga.  499,  12  S.  B.  877,  was, 
like  the  present  case,  an  action  for  damages. 
A  motion  in  arrest  of  Judgment  was  made 
upon  the  ground  of  uncertainty  in  the  ver- 
dict The  case  went  to  the  Supreme  Court 
and  Bleckley,  C.  J.,  delivering  the  opinion, 
ruled  as  follows:  "The  motion  in  arrest  of 
Judgment  was  properly  overruled.  The  ver- 
dict was  in  these  words,  *We,  the  Jury,  find 
for  plaintiff  $800,  less  amount  of  freight 
with  interest,'  etc.  The  words,  'less  amount 
of  freight'  are  surplusage.  There  was  no 
freight  involved  in  the  issue  on  trial.  The 
?erdlct  Is  for  $800  less  nothing,  and  this  is 
equivalent  to  $800  simply.    The  Jury  having 


found  no  amount  by  which  it  is  to  be  dimln- 
iahed,  it  cannot  be  diminished  at  alL"  "When 
a  Jury  find,  not  only  the  issues  submitted  to 
them,  but  embrace  in  their  verdict  the  de- 
termination of  matters  not  involved  in  the 
controversy,  these  redundant  matters  are  de- 
nominated  'surplusage.'  The  maxim,  'Utile 
per  inutile  non  vltiatur,'  is  applicable,  and 
such  portion  of  the  verdict  as  lies  beyond 
the  legitimate  province  of  the  Jury  may  be 
disregarded  or  rejected."  29  Am.  &  Eng. 
Bnc.  L.  (2d  Ed.)  102a 

It  is,  of  course,  a  generally  recognized  rule 
of  practice  that  a  verdict  for  damages, 
whether  liquidated  or  unliquidated,  if  found 
for  the  plaintiff,  expressly  states  the  amount 
to  which  the 'Jury  think  the  plaintiff  is  enti- 
tled; but  it  is  evident  to  our  minds  that  the 
Jury  intended  to  add  the  costs  to  their  find- 
ing of  $15,  and  simply  used  the  word  "in- 
cluding" inaptly,  instead  of  the  proper  word 
"and,"  meaning  thereby  that  they  included, 
with  the  $15  in  their  verdict  whateyer  might 
be  costs.  The  maxim,  'Id  certum  est  quod 
certum  reddi  potest,'  is  applicable  to  verdicts. 
In  other  words,  they  intended  to  include  the 
costs,  not  in  the  $15,  but  in  the  vttdict  The 
only  complaint  that  can  be  made  of  this  ver- 
dict is  that  it  may  be  uncertain,  because  the 
amount  of  the  costs  may  not  be  known  and 
may  not  have  been  known  to  the  Jury.  A 
substantial  certainty  to  a  common  and  rea- 
sonable intent  is  all  that  is  essential  to  a 
valid  verdict  Courts  are  inclined  to  favor 
the  validity  of  a  verdict  and,  no  matter 
what  requisite  may  be  apparently  lacking,  it 
will  be  supported  if  fl*om  the  terms  of  the 
finding  and  the  contents  of  the  record  it  can 
be  maintained.  The  case  at  bar  Is  not  like 
the  case  of  Sellers  v.  Mann,  113  Ga.  643,  Si^ 
S.  B.  11,  where  the  finding  of  the  Jury  waa 
expressed  in  the  words:  "We,  t^e  Jury,  find 
for  the  plaintiff  nominal  damages."  That 
was  held  not  to  be  a  legal  verdict,  because  it 
named  no  amount  That  strictness  of  con- 
struction has  been  greatly  relaxed,  so  as  to 
give  effect  to  the  reasonable  meaning  of  a 
verdict,  rather  than  to  its  exact  words,  is 
shown  by  the  fact  that  in  Jackson  t.  Jack- 
son, 40  Ga.  153,  the  verdict  was  held  to  be 
void,  because  the  Jury  found  for  the  plain- 
tiff principal,  interest,  and  costs,  without 
any  reference  in  their  finding  to  a  disputed 
credit  on  the  note  in  question;  but  the  same 
question  being  presented  in  the  same  case,  in 
47  Ga.  117,  the  Supreme  Court  overruled  the 
former  decision,  upon  the  authority  of  Mit- 
chell V.  Addison,  20  Ga.  50.  The  holding  of 
the'  court,  being  "id  certum  est  quod  certum 
reddi  potest*'  is  too  trite  a  maxim  to  need 
elaboration.  The  finding  is,  therefore,  sufla- 
ciently  certain.  See,  also,  Phillips  v.  Behn, 
19  Ga.  298;  Mitchell  v.  Addison,  20  Ga.  54; 
Giles  V.  Splnks,  64  Ga.  205  (3).  In  the  latter 
case  the  Supreme  Court  held  that  a  verdict 
finding  that  the  plaintiff  was  damaged  two 
certain  principal  sums  on  two  notes,  and  in- 
terest at  a  certain  per  cent  on  each,  even 
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Uioufifh  tbe  interest  was  at  different  rates, 
and  although  the  yerdlct  was  too  large,  was 
not  illegal  for  uncertainty,  and  ordered  that 
the  verdict  he  reduced  to  $100  and  stand  for 
that  sum  as  damages,  with  costs  of  suit 
And  accordingly  the  court  reversed  a  Judg- 
ment arresting  the  judgment  on  this  verdict. 
"In  Williams  &  Co.  v.  Brown,  Sheriff,  57 
Ga.  304,  this  court  held  that  'where  a  ver- 
dict may  hy  a  reasonable  construction  be  un- 
derstood, and  a  legal  judgment  entered  there> 
on.  It  is  sufficient' "  Selfect  v.  Holt,  82  Ga. 
761«  9  S.  E.  843;  Cleghom  v.  Ix>ve,  24  Ga. 
591  (7).  In  Massey  v.  Duren,  7  S.  0.  310,  It 
was  held:  **In  the  case  at  bar  the  verdict, 
without  the  words  which  *cumber'  it,  was 
certain  as  to  the  intention  of  the  jury,  and 
valid  as  their  expression  on  the  very  issues 
on  which  they  were  to  pass.  To  set  it  aside 
because  of  additional  words  which  do  not 
really  qualify  the  judgment  of  the  jury  on 
the  material  issues  involved,  and  thus  permit 
a  second  trial,  would  be  without  any  suffi- 
cient cause."  In  Hancocl^  v.  Buckley,  18 
Mo.  App.  459,  the  verdict  was  for  the  plain- 
tiff, dividing  the  costs  between  the  parties. 
It  vras  held  that  this  latter  part  of  the  ver- 
dict, being  wholly  outside  of  the  issues  sub- 
mitted to  the  jury,  was  to  be  treated  as  sur- 
plusage and  should  not  arrest  judgment,  for 
''utile  per  inutile  non  vitiatur.'*  If  the  jury, 
in  rendering  a  verdict  decides  the  whole  is- 
sue, and  then  adds  other  immaterial  things, 
the  verdict  is  not  thereby  vitiated.  Wallis 
▼.  Bazet  34  La.  Ann.  131.  In  Windham  v. 
Williams,  27  Miss.  313,  it  is  declared  that,  if 
more  is  found  by  the  jury  than  is  necessary, 
it  may  be  disregarded  as  surplusage.  It 
does  not  vitiate  that  which  is  necessary  and 
well  found.  To  the  same  effect  is  Worthan 
v.  Brewster,  30  Ga.  116w 
Judgment  affirmed. 


(1  Ga.  App.  731) 

SOUTHERN  RY.  CO.  v.  CHESTNUT  MOUN- 
TAIN MERCHANDISE  CO.     (No.  89.) 

(Court  of  Appeals  of  Georgia.     May  9,  1907.) 

1.  Justices  of  ths  Peace  —  Certiobabi  to 
Verdict— Final  Judgment. 

Certiorari  to  the  superior  court  will  He  from 
the  verdict  of  the  jurv  m  a  justice's  court,  with- 
oat  regard  to  the  judgment.  Civ.  Code  1895,  f 
4149.  And,  where  such  a  verdict  has  been  ren- 
dered, it  is  not  necessary  that  either  the  peti- 
tion for  certiorari  or  the  answer  of  the  magis- 
trate should  show  the  final  judnnent.  It  is  the 
verdict,  and  not  the  formal  judgment,  following 
that  verdict  as  matter  of  course,  which  must  be 
attacked.  Section  4149,  supra,  affords  an  excep- 
tion to  the  general  rule  that  a  final  judgment 
mnst  be  shown.  It  is  based  upon  the  reason 
that  justice's  courts  have  no  power  to  grant  new 
trials';  and  the  party  injured  by  a  verdict  of 
the  jury  in  a  justice's  court  must  go  to  the  su- 
perior court,  or  the  verdict  will  stand. 

^  Sake— Answer  or  Justice. 

But  while,  in  a  case  where  there  has  been 
an  appeal  to  a  jury  in  a  justice's  court,  "the 
certiorari  is  to  correct  the  verdict,"  the  answer 
of  the  magistrate  must  show  that  there  was  a 
v^dict,  and  what  verdict,  if  any,  was  rendered. 


3.  Sake. 

Consequently,  where  the  answer  of  the  mag* 
istrate  did  not  verify  the  allegations  of  the  pe- 
tition for  certiorari  as  to  the  rendition  of  a  ver- 
dict by  the  jury,  and  no  exceptions  were  taken, 
to  require  an  answer  more  explicit,  there  was  no 
error  on  the  part  of  the  judge  of  the  superior 
court  in  overrulinjur  the  certiorari.  Assignments 
of  error  in  a  petition  for  certiorari,  which  are 
not  verified  by  the  answer  of  the  original  trial 
court,  present  nothing  for  determination  by  the 
superior  court  or  the  Ck>urt  of  Appeals. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  31,  Justices  of  the  Peace,  |  794.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hall  County; 
E^imsey,  Judge. 

Action  by  the  Chestnut  Mountain  Merchan- 
dise Company,  for  use  of,  etc.,  against  the 
Southern  Railway  Company.  From  an  order 
of  tbe  justice  refusing  to  sustain  a  demurrer, 
the  railroad  applied  for  writ  of  certiorari; 
and  from  a  judgment  overruling  tbe  writ, 
it  brings  error.    Affirmed. 

John  J,  Strickland,  Ed.  Quilllan  and  C.  B. 
Faulkner,  for  plaintiff  in  error.  Wllford  B. 
Sloan,  for  defendant  in  error. 

RUSSELL,  J.  The  plaintiff  In  error  filed 
a  petition  for  certiorari,  making  assignments 
of  error  as  to  refusal  to  sustain  a  demurrer, 
and  as  to  the  admitting  in  evidence  of  the  re- 
ceipt of  its  agent  for  the  freight  on  certain 
buggies,  and  the  allowance  of  an  amendment 
making  Oliver  &  Morrow  usees  of  the  Chest- 
nut Mountain  Merchandise  Ck>mpany.  The 
petition  f  urtheiL  alleged  that  the  verdict  was 
erroneous,  for  lack  of  evidence.  The  certi- 
orari was  overruled  by  the  judge  of  the  su- 
perior court,  and  exception  is  taken  to  his 
judgment 

We  cannot  reverse  the  Judgment  overruling 
the  certiorari.  The  judge  of  the  superior 
court  must  get  the  truth  of  the  case  from  the 
answer.  The  certiorari  would  not  lie  until 
the  final  determination  of  the  case  in  the 
Justice's  court,  and  the  answer  of  the  jus- 
tice did  not  show,  either  that  the  case  had 
been  finally  decided  by  verdict,  or,  If  so,  what 
was  the  finding  of  the  jury.  Ordinarily  it 
must  appear  that  t^ere  has  been  a  final  judg- 
ment, and  the  answer  of  the  Justice  must 
verify  the  Judgment  alleged  as  being  the 
Judgment  which  was  rendered.  By  the  terms 
of  Civ.  C:k>de  of  1895,  8  4149,  where  a  case  is 
appealed  to  a  Jury  in  a  Justice's  court,  the 
verdict.  Instead  of  the  Judgment,  must  be  ex- 
cepted to.  This  is  for  the  reason,  as  stated 
by  Chief  Justice  Jackson  In  Boroughs  v. 
White,  69  Ga.  844,  in  discussing  that  section 
(then  section  4157j)  of  the  Code,  that  "the 
purpose  of  this  enactment  is  to  provide  for 
a  new  trial,  where  th^  facts  and  law  demand 
it  No  power  exists  In  the  justice  court  to 
award  a  new  trial  in  any  case.  To  obtain  It 
the  Injured  party  must  go  to  the  superior 
court  by  writ  of  certiorari,  or  the  verdict  of 
the  five  men  who  try  the  appeal  in  the  justice 
court  will  stand  forever,  no  matter  how  un- 
just it  may  be."    But,  while  it  was  not  nee- 
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essary  that  the  answer  of  the  Justice  in  this 
case  should  show  a  final  Judgment,  which 
would  follow  as  a  matter  of  course  upon  the 
rendition  of  the  verdict,  it  was  necessary 
that  the  answer  of  the  Justice  should  verify 
the  fact  that  the  trial  before  the  Jury  had  re- 
sulted in  a  verdict,  or  else  the  certiorari 
would  have  been  prematurely  brought,  and 
that  it  should  show  that  the  verdict  com- 
plained of  in  the  petition  was  in  reality  the 
verdict  rendered,  or  else  nothing  was  present* 
ed  for  the  determination  of  the  court  As 
the  Justice  in  this  case  answered  merely  that 
the  case  "was  tried  before  a  Jury,  as  set 
forth  in  the  petition,"  there  was  nothing  be- 
fore the  Judge  of  the  superior  court  for  de- 
termination, and  the  certiorari  was  properly 
overruled;  and  bis  decision,  under  the  ex- 
press ruling  In  Manning  v.  Gainesville,  125 
Ga.  239,  53  S.  E.  1002,  and  cases  therein  cit- 
ed, must  be  affirmed. 

We  do  this  the  more  willingly  because,  un- 
der the  decisions  of  this  court  in  G.  S.  &  F. 
R.  Co.  V.  Barfleld,  1  Ga.  App.  203,  58  S.  B. 
236,  Askew  v.  Southern  Ry.  CJo.,  1  Ga.  App. 
79.  58  S.  E.  242,  and  Davis  v.  Klrkland,  1  Ga. 
App.  5,  58  S.  E.  209,  there  is  no  merit  in  the 
other  assignment  of  error.  The  opinion  in 
Brown  v.  Bonds,  125  Ga.  841,  842,  844,  54  S. 
E.  933,  cited  by  learned  counsel  for  the  de- 
fendant in  error  as  authority  for  his  conten- 
tion that,  even  where  certiorari  is  taken 
from  the  result  of  a  trial  on  appeal  in  a  Jus- 
tice's court,  a  final  Judgment  must  appear,  is 
not  in  conflict  with  what -we  have  ruled 
above.  Kor  was  the  question  now  before  us 
involved  in  the  case  of  Brown  v.  Bonds.  For 
that  reason  it  is  not  applicable  to  this  case. 
The  decision  in  W.  &  A.  R.  R.  v.  Carson,  70 
Ga.  889  (2),  is  controlling.  It  distinctly  and 
properly  construes  section  4149  of  the  Civil 
Code  of  1895,  and  expressly  holds  that  it  Is 
the  verdict  of  the  Jury,  and  not  the  Judgment 
thereon,  which  is  to  be  corrected  by  certio- 
rari. 

Judgm^t  affirmed. 


a  Cki-  App.  US) 

DUNCAN  V.  STATE.    (No.  171.) 
(Court  of  Appeals  of  Ckorgia.    Jan.  31,  1907.) 

t,  Homicide— Assault  with  Intent  to  Kill 

— Insthuctions. 

Where  a  defendant  is  on  trial  for  assault 
with  intent  to  murder,  the  intention  to  kill 
must  be  proved,  and  is  a  question  of  fact,  the 
determination  of  which  is  the  exclusive  province 
of  the  jury.  To  charge  the  Jury  in  such  a 
case  that  if  they  believed  defendant  committed 
an  assault  as  charged  in  the  bill  of  indictment, 
and  that  the  offense  would  have  been  murder  if 
death  had  resulted  as  a  consequence,  then  the 
jury  would  be  authorize^  to  find  the  defendant 
guilty  of  the  offense  of  assault  with  intent  to 
murder,  is  reversible  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  S  601.] 

2.  Cbiminal  Law  —  Instructions  —  Cube  of 
Error  bt  Other  Instruction. 

Nor  is  the  error  cured  by  a  limitation  upon 
that  portion  of  the  charj?e,  bv  reference  to  the 
indictment,  in  these  words:    '^Committed  an  as- 


sault upon  A.  T.  Daniel,  as  charged  in  the  bill 

of  indictment.'' 

8.  Homicide— Assault  with  Intent  to  Kill 

— Instructions. 

The  charge  requested:  *'If  you  believe  that, 
if  the  defendant  had  killed  Daniel  under  the  cir- 
cumstances proven  in  this  case,  be  would  not 
have  been  guilty  of  the  offense  of  m order,  then 
I  charge  you  that  you  cannot  convict  the  de- 
fendant of  the  offense  of  assault  with  intent  to 
murder"--was  a  correct  statement  of  a  prin- 
ciple of  law  applicable  in  this  case,  the  benefit 
ox  which  the  defendant  was  entitled  to  receive. 
It  was,  however,  not  reversible  error  to  refuse 
to  give  it  in  charge  to  the  jury,  in  view  of  the 
charge  given  upon  this  subject. 

LEd.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  |  597.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilcox  Coun- 
ty; Martin,  Judge.  ' 

Bill  Duncan  was  convicted  of  assault  with 
intent  to  kill,  and  brings  error.    Reversed. 

John  'R.  Cooper,  for  plaintiff  in  error.  B. 
D.  Graham,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  defendant  was  indicted 
for  the  offense  of  assault  with  intent  to  mur- 
der, and  on  the  trial  was  convicted.  He  as- 
signs error  on  a  portion  of  the  charge  of  the 
trial  judge,  and  on  the  refusal  of  the  court  to 
give  In  charge  a  written  request  presented 
by  his  counsel. 

1.  The  charge  of  which  complaint  is  made 
is  in  these  words:  "Now,  if  you  should  be- 
lieve beyond  a  reasonable  doubt,  from  the 
law  given  you  in  charge  and  the  evidence 
introduced  and  admitted  during  the  trial  of 
the  case,  that  the  defendant,  Bill  Duncan, 
committed  an  assault  upon  A.  T.  Daniel,  as 
charged  in  the  bill  of  indictment,  and  that  it 
would  liave  been  murder  if  death  had  re- 
sulted in  consequence  of  such  an  assault, 
then  you  would  be  authorized  to  find  the  de- 
fendant guilty  of  the  offense  of  assault  with 
intent  to  murder.  If  you  do  not  so  believe, 
you  would  not  be  authorized  to  find  him 
guilty  of  this  offense."  It  is  evident  that 
this  charge  deprived  the  Jury  of  their  right 
to  determine  one  of  the  essential  elements 
of  the  crime  with  which  the  defendant  stood 
charged;  1.  e.,  to  determine  it  from  the  evi- 
dence. The  intention  to  kill  is  an  absolutely 
essential  ingredient  of  the  offense  of  assault 
with  intent  to  murder,  and  must  always  be 
proved.  It  cannot  be  presumed  or  deduced, 
as  stated  by  the  learned  trial  judge  who  pre- 
sided in  this  case.  Discussion  of  this  propo- 
sition is  useless,  because  it  has  been  so  fre- 
quently decided  as  to  require  no  elaboration. 
Gilbert  v.  State,  90  Ga.  691,  16  S.  B.  652; 
Gallery  v.  State,  92  Ga.  463,  17  S.  B.  863; 
Lanier  v.  State,  106  Ga.  368,  32  S.  E.  335. 
See,  also,  Patterson  v.  State,  85  Ga.  133,  11 
S.  E.  620,  21  Am.  St  Rep.  152.  'The  law  will 
impute  the  intention  to  kill  where  there  is 
killing,  biit  not  where  there  is  none.  •  •  • 
That  an  effect  not  produced,  and  which,  if 
produced,  would  have  constituted  a  different 
-offense  from  that  actually  committed,   waa 
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intended,  is  surely  for  determination  by  the 
jury  as  a  matter  of  fact"  It  will  be  noticed 
that  there  has  been  no  restriction  in  the 
later  cases  of  the  doctrine  thus  announced  by 
Justice  Blandford  in  the  Patterson  Case. 

2.  But  it  is  insisted  by  counsel  for  defend- 
ant in  error  that  the  Indictment  charges  all 
the  essential  elements  of  the  crime  of  as- 
sault with  intent  to  murder,  and  that  there- 
fore it  was  not  erroneous  for  the  court  to 
charge  that  if  the  Jury  found  that  defendant 
"committed  the  assault  on  Daniel,  as  charged 
in  the  bill  of  hadictment,"  etc.,  they  would 
be  authorized  to  find  him  guilty  of  assault 
with  intent  to  murder;  and  we  are  referred 
to  Jackson  y.  State,  125  6a.  101,  53  S.  B.  607, 
as  authority.  No  opinion  was  rendered  in 
that  case;  but,  from  reading  the  headnotes, 
we  see  a  board  distinction  between  the  charge 
dealt  with  there  and  the  one  now  under  con- 
sideration. The  wording  of  the  charge  in  the 
Jackson  Case  is  quite  different  from  that  In 
the  present  case,  and  the  portion  of  the 
charge  there  complained  of,  directly  and 
specifically,  refers  the  Jury  to  proper  Instrue- 
tions  which  had  been  given  and  were  to  be 
given  oa  the  subject  of  intention;  and  with 
all  this  the  Supreme  Court  placed  its  decision 
solely  on  the  ground  that  the  error  was  not 
harmful  under  the  particular  facts  of  that 
case.  In  the  case  at  bar  we  are  not  prepared 
to  say  as  much.  The  error  in  the  charge  in 
the  Jackson  Case  could  well  have  been  harm- 
less, for  the  first  statement  of  the  Judge 
quoted  in  the  headnotes  was  (after  referring 
to  the  rules  above  mentioned):  "If  you  be- 
lieve ♦  ♦  ♦  that  the  defendant  was  guilty 
of  making  an  assault  with  intent  to  murder," 
etc.;  not  "an  assault,"  as  in  this  dase.  In 
the  Jackson  Case  the  Judge  had  already  given 
the  Jury  the  proper  rules  for  determining 
whether  the  offense  was  assault  with  intent 
to  murder,  and  then  proceeded  to  add  to  the 
words,  "If  you  believe  that  the  defendant  was 
guilty  of  making  an  assault  with  intent  to 
murder,"  other  language,  some  of  which  was 
erroneous,  but  which,  even  then,  was  quali- 
fied by  the  words,  "under  the  circumstances"; 
and  the  reviewing  court  held  that,  in  view  of 
what  preceded,  the  language  used  was  not 
necessarily  harmful.  In  the  present  case  the 
trial  Judge  charges  that,  if  the  Jury  believe 
that  "the  defendant  committed  an  assault  up- 
on Daniel,"  it  may  become  an  assault  with  in- 
tent to  murder,  by  reason  of  a  certain  pre- 
sumption— ^a  presumption  which  arises  in 
cases  of  homicide,  but  which  is  never  implied 
where  death  does  not  ensue.  As  was  tersely 
said  by  Judge  Lumpkin,  In  the  Napper  Case, 
123  Ga.  573,  51  S.  E.  593:  "Where  death  does 
not  result,  the  intent  to  kill  is  not  matter  of 
legal  presumption,  but  is  a  matter  to  be 
found  by  the  Jury."  We  are  clear  that  the 
defendant  is  entitled  to  have  more  specific 
mstructlons  given  to  the  Jury  on  the  vital 
question  of  intention  than  a  mere  passing 
reference  to  the  indictment,  which  contains 


the  words,  "with  intent  then  and  there  to 
kill,"  etc.;  more  especially  as  the  Jury  were 
told  immediately,  after  the  mere  mention  of 
the  indlctm^t  in  the  very  next  succeeding 
words,  that,  if  they  believed  it  would  have 
been  murder  if  death  had  resulted,  then  they 
would  be  authorized  to  find  defendant  guilty 
of  assault  with  intent  to  murder. 

3.  The  defendant,  at  the  proper  time,  pre- 
siented  a  written  request  to  the  court  to 
charge  as  follows:  "Gentlemen  of  the  Jury, 
if  you  believe  that,  if  the  defendant  had 
killed  Daniel  under  the  circumstances  proven 
in  this  case,  he  would  not  have  been  guilty 
of  the  offense  of  murder,  then  I  charge  you 
that  you  cannot  convict  the  defendant  of  the 
offense  of  assault  with  intent  to  murder." 
This  request  is  the  converse  of  the  charge 
which  has  been  held  to  be  erroneous;  and 
for  that  reason  it  might  be  thought  to  be  in- 
appropriate. But  in  Napper  v.  State,  supra, 
Lumpkin,  J.,  very  clearly  shows  that  any 
supposed  inconsistency  is  only  apparent,  but 
not  real;  and  a  request,  in  substantially  the 
same  words  as  that  now  before  us,  was  ap- 
proved. 123  Ga.  674,  61  S.  E.  592.  In  the 
Napper  Case,  however,  no  such  charge  as 
th^t  of  which  complaint  is  made  in  this  case 
was  given,  and  a  new  trial  was  refused  be- 
cause the  court  was  satisfied,  upon  an  ex- 
amination of  the-  entire  charge,  that  it  covered 
the  principle  included  in  the  request  And 
in  this  case,  after  a  critical  review  of  the 
entire  charge,  we  would  hold  the  same  thing, 
and  aflirm  the  Judgment,  were  this  refusal 
to  charge  the  only  error  assigned.  But,  in 
view  of  that  portion  of  the  charge  which  is 
the  ground  of  the  first  complaint  above  stated 
(and  which  has  been  held  erroneous,  in  sev- 
eral cases  subsequent  to  those  we  cite),  it 
would  have  been  better  to  have  presented  the 
request  to  the  Jury  in  its  own  verbiage.  The 
concluding  words  of  the  particular  charge  of 
which  complaint  Is  made  do  not  afford  a  sub- 
stantial compliance  with  the  request;  for, 
when  the  Judge  added,  "If  you  do  not  so 
believe,  you  would  not  be  authorized  to  find 
him  guilty  of  this  offense,"  the  language  was 
so  general  that  the  Jury  might  have  well  been 
left  in  doubt  as  to  whether  he  referred  to  the 
assault  or  to  the 'Intent — both  of  which  had 
Just  been  mentioned  in  the  same  connection. 

We  are  compelled  to  grant  a  new  trial, 
although  we  might  be  reluctant  to  do  so  on 
account  of  the  evidence  as  it  appears  in  the 
record.  Our  sense  of  obligation  to  the  law 
leaves  no  alternative. 

Judgment  reversed. 


(1  Ga.  Adp.  259) 

SOUTHERN  COTTON  OIL  CO.  v.  GLAD- 
MAN.     (No.  83.) 
(Court  of  Appeals  of  Georgia.    Feb.  20,  1907.) 

1.  Masteb  and  Sebv ant— Duty  to  Fubnish 
Safe  Place  in  Which  to  Wobk. 

The  master  is  under  absolute  duty  to  his 
servant,  not  only  to  furnish  him  a  safe  place 
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in  which  to  work,  but  also  to  warn  him  of  any 
unusual  or  newly  developed  dangers  which  arise 
in  the  course  of  the  employment  and  which  are 
likely  to  escape  an  ordinarily  prudent  servant's 
knowledge  under  the  circumstances. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |§  171-174,  2»7- 
310.] 

2.  Same. 

The  servant  may,  without  creating  an  im- 
putation of  negligence  against  himself,  rely  upon 
the  master's  performance  of  these  duties  until 
such  time  as  he  shall  discover,  or  in  the  exercise 
of  ordinary  diligence  should  discover,  that  there 
has  been  a  failure  in  this  respect  upon  the  mas- 
ter's part 

[Ed.  Note.^For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  547-^548,  67&- 
677.] 

8.  Sake— AssuicFTioN  or  Risks— What  Risks 

Assumed. 

The  assumption  by  the  servant  of  the 
known  ordinary  risks,  even  of  a  dangerous  em- 
ployment, does  not  carry  with  it  the  assumption 
of  an  unknown  supervening  extraordinary  has- 
ard  occasioned  by  the  master's  negligence. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |§  547--548.] 

4.  Same. 

A  master  is  negligent  and  resi>onsible  to  the 
servant  for  injuries  resulting  proximately  there- 
from, if  by  his  order  he  causes  the  servant  to 
do  an  act  which  exposes  him  to  a  danger  known 
to  the  master,  but  unknown  to  the  servant,  4 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  34,  Master  and  Servant,  §8  290-296.] 

5..  Sams. 

The  direct  order  of  the  master  to  do  an  act 
in  the  performance  of  which  the  servant  Is  in- 
jured may  be  shown  by  the  servant  as  a  cir- 
cumstance tending  to  excuse  him  from  the  exer- 
cise of  that  degree  of  caution  which  would  law- 
fully be  expected  of  him  in  the  absence  of  such 
comm^d. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |§  77S-788.] 

6.  Sams. 

Even  the  direct  and  immediate  order  of  the 
master  will  not  justify  a  servant  in  rashly  expos- 
ing himself  to  a  known  and  obvious  danger; 
and  if,  in  compliance  with  the  command  in  such 
cases,  the  servant  be  injured,  he  cannot  recover 
of  the  master  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  ||  778-788.] 

7.  Same. 

Although  the  servant,  at  the  time  of  the  in- 
jury, may  be  performing  a  dutv  so  dangerous  as 
to  involve  the  element  of  rashness,  yet  if  this 
rash  conduct  is  not  a  natural,  proximate,  or 
contributory  cause  of  his  being  hurt,  and  the 
injuries  are  received  by  reason  of  an  independ- 
ent act  of  negligence  on  the  master's  par^  the 
mere  fact  of  his  being  engaged  in  the  rash  con- 
duct mentioned  will  not  preclude  his  right  of 
recovery. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {§  795-800.] 

8.  Negligence  —  Actions  —  Question   vob 

JUBT. 

Questions  of  diligence  and  of  negligence,  in- 
cluding contributory  negligence,  address  them- 
selves peculiarly  to  the  jury,  and  a  court  prop- 
erly declines  to  solve  them  by  decision  on  de- 
murrer, except  in  plain,  indisputable 


[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  S|  277-286.] 

(Syllabus  by  the  Court) 

Error  from  City   Court  of  Washington; 
Bardeman,  Judge. 


Action  by  one  Gladman  against  the  South- 
ern Cotton  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Lamar  &  Callaway,  for  plaintiff  in  error. 
F.  H.  Coll^  and  R.  C.  Norman,  for  defend- 
ant In  error. 

POWELL,  J.  The  exception  In  this  case 
is  to  the  overruling  of  a  demurrer.  Gladman 
sued  the  Southern  Cotton  Oil  Company  for 
personal  injuries  sustained  by  him  pending 
the  relation  of  master  and  servant  The 
parts  of  the  petition  material  to  an  under- 
standing of  the  points  decided  may  be  sum- 
marized as  foUovirs:  Plaintiff  was  a  member 
of  the  night  crew  at  defendant's  plant  at 
Washington,  Ga.,  and  among  other  duties 
there  devolved  upon  him  the  oiling  of  the 
bearings  upon  a  certain  piece  of  machinery. 
In  order  to  perform  this  duty  it  was  neces-' 
sary  for  him  to  mount  a  ladder,  as  during 
the  course  of  his  employment  lie  had  fre- 
quently done  with  safety;  there  being  no 
obstruction  or  object  of  danger  to  be  en- 
countered in  his  so  doing.  The  locality  in 
which  this  service  was  performed  had  been, 
until  about  two  we^s  prior  to  the  date  of 
the  injury,  illuminated  by  an  electric  light; 
and  during  the  period  while  the  light  was 
present  the  plaintiff  had  so  thoroughly  famil- 
iarized himself  with  the  location  of  objects 
that  be  was  able,  "with  perfect  safety  and 
without  peril,"  to  perform  this  duty  even  in 
the  dark.  One  night,  about  two  weeks  after 
the  light  had  been  removed,  the  plaintiff, 
relying  upon  a  continuance  of  previously 
existing  conditions,  went  up  this  ladder  to 
oil  the  machinery.  During  that  day,  with- 
out notice  to  the  plaintiff,  the  defendant  had 
caused  a  metal  pulley  to  be  attached  to  a 
rapidly  revolving  shaft,  and  to  be  located 
Just  above  the  ladder,  and  in  such  close  prox- 
imity thereto  that  to  have  attempted  to 
mount  the  ladder  and  oil  the  machinery  in  a 
bright  day  would  have  been  perilous,  and  at 
night  almost  Impossible,  without  grave  dan- 
ger to  life  and  limb.  The  plaintiff  was  ignor- 
ant of  this  new  condition,  and  was  given 
no  warning  thereof,  but,  on  the  contrary, 
was  mounting  the  ladder  in  obedience  to  an 
expressed  command  from  his  master  to  go  up 
and  oil  the  bearings.  Under  these  circum- 
stances be  was  struck  by  the  pulley  and  in- 
jured. The  petition  also  contains  the  ordi- 
nary allegations  as  to  the  master's  knowledge 
of  this  danger  and  of  the  plaintiff's  lack 
of  knowledge,  either  actual  or  constructive. 
The  defendant  filed  a  general  demurrer,  and 
amplified  the  grounds  by  contentions  that  it 
appears  from  the  petition  that  the  injuries 
were  the  result  of  the  plaintiff's  own  negli- 
gence ;  that  plaintiff  by  the  exercise  of  ordi- 
nary care  could  have  avoided  the  Injury ;  that 
the  defendant  was  without  negligence  con- 
tributing to  the  injury;  that  plaintiff's  o^n 
negligence  in  going  into  a  place  known  by 
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him  to  be  dangerous,  without  a  light,  amount- 
ed to  rashness;  that  the  plaintiff's  means  of 
knowledge  or  of  discovering  the  dangers  in- 
cident to  the  position  in  which  he  was  placed 
was  equal  to  that  of  defendant;  that  the 
plaintiff  ventured,  in  the  dark,  without  a 
light,  into  close  and  dangerous  proximity 
to  and  into  the  midst  of  dangerous  machinery 
while  in  motion,  which  was  such  a  self-evl- 
dently  dangerous  performance  that  the  plain- 
tiff thereby  assumed  the  risk  and  dangers 
thereof.  The  trial  court  overruled  the  de- 
murrer. 

1.  That  it  is  an  actionable  wrong  for  the 
master  to  so  change  the  arrangement  of  his 
plant  as  to  place  such  a  dangerous  instru- 
mentality as  a  rapidly  revolving  metal  pulley 
in  close  and  perilous  proximity  to  a  ladder 
which  it  is  the  duty  of  a  servant  to  mount 
in  the  dark,  and  to  send  the  servant  up  the 
ladder  without  notice  or  warning,  is  too 
axiomatic  to  admit  of  discussion  or  the  cita- 
tion of  authority.  As  Labatt  says,  in  his 
Master  &  Servant,  S  240:  "A  master  is  prima 
fade  bound  to  instruct  the  servant  as  to  all 
risks  which  are  abnormal  or  extraordinary, 
and  are  at  the  same  time  of  such  a  kind 
that  the  servant  cannot  be  h^ld  chargeable 
with  adequate  comprehension  of  their  nature 
and  extent,  or  of  the  proper  means  by  which  to 
safeguard  himself.  The  presumption  is  that 
all  risks  which  belong  to  this  category  are  not 
known  to  the  servant  Henqe  the  question 
whether  the  servant  should  have  been  warn- 
ed is  always  for  the  Jury,  where  the  evidence 
is  fairly  susceptible  of  the  construction  that 
the  peril  to  which  his  injury  was  due  was 
one  of  this  description,  and  there  is  no  posi- 
tive evidence  tending  to  charge  him  with 
actual  or  constructive  knowledge  of  that 
peril.  This  principle  is  equally  applicable 
where  the  risks  in  question  existed  at  the 
time  when  the  servant  commenced  the  per- 
formance of  his  contract,  or  were  afterwards 
created  by  some  material  change  in  the  in- 
trinsic condition  or  relative  'arrangements  of 
the  instrumentalities  by  which  the  work  was 
being  done,  or  of  the  substances  which  the 
injured  person  or  his  coemployte  were  re- 
quired to  handle." 

2,  8.  "As  a  general  rule,  a  servant  is  under 
no  obligation  to  inspect  the  appliances  about 
which  he  works,  or  that  part  of  the  plant 
by  which  his  safety  may  be  affected,  for  the 
purpose  of  discovering  concealed  dangers 
which  would  not  be  disclosed  by  superficial 
observation."  He  may  rely  upon  the  pre- 
sumption tliat  the  master  will  perform  the 
duties  required  of  him  as  to  the  safety  of 
the  plant  and  of  the  instrumentalities  by 
which  the  work  is  to  be  performed.  South- 
em  .Cotton  Oil  Co.  V.  Dukes,  121  Ga.  787,  49 
8.  E.  788  (2) ;  Duke  v.  Bibb  Mfg.  Co.,  120  Ga. 
1074,  48  S.  E.  408.  Of  course,  if  as  a  matter 
of  fact  a  servant  knows  of  the  creation  or  of 
tlie  existence  of  the,  abnormally  dangerous 
condition,  or  in  the  exercise  of  ordinary  dili- 


gence should  know  of  It,  his  relation  to  it  is 
similar  to  what  it  would  be  if  the  hazard 
were  a  normal  one.  Crown  Cotton  Mills  v. 
McNally,  123  Ga.  35,  51  8.  E.  13;  Stubbs  v. 
Atlanta  Cotton  Mills,  92  Ga.  495,  17  S.  E. 
748;  Skipper  v.  Southern  Cotton  Oil  Co., 
120  Ga.  942,  48  S.  B.  359;  Steele  v.  Georgia 
Iron  Co.,  121  Ga.  460,  49  S.  B.  291.  The  or- 
dinary and  usual  risks  of  the  employment, 
though  there  be  great  dangers  attendant 
thereon,  are  assumed  by  the  servant.  He 
does  not  assrmie  the  risk  of  additional,  un- 
known dangers  imposed  by  the  master's  neg- 
ligence; nor  Is  he  bound  to  anticipate  such 
dangers.  Such  supervening  negligence  of  the 
master  creates  an  extraordinary  hazard,  up- 
on which  a  recovery  of  damages  may  be 
predicated.  Southern  Cotton  Oil  Co.  v. 
Dukes,  supra ;  Blount  Carriage  Co.  v.  Ware, 
125  Ga.  571,  54  &  E.  637. 

4.  Among  the  absolute,  continuous,  and 
nondelegable  duties  of  the  master  to  the  serv- 
ant is  the  duty  •^  refrain  from  giving  or- 
ders which  will  require  a  servant  to  put 
himself  in  such  position  that  he  will  be  sub- 
jected to  the  risks  of  injuries  from  a  dan- 
gerous instrumentality."  Labatt,  M.  ft  S.  I 
114;  Moore  v.  Dublin  Cotton  Mills,  127  Ga. 
609,  56  S.  B.  839.  Some  courts  have  charac- 
terized a  breach  of  this  duty  as  being  almost 
criminal.  Herdler  v.  Buck's  Stove  ft  Range 
Co.,  136  Mo.  17,  37  S.  W.  115. 

6.  Since  the  servant  Is  authorized  to  act 
upon  the  belief  that  the  master  will  properly 
perform  all  his  duties  growing  out  of  the 
relation,  he  Is  also  Justifiable  in  taking  for 
granted  that  the  master  will  not  give  him  an 
order  which  will  expose  him  to  unusual  dan- 
ger and  to  risks  not  already  assumed  by  him. 
As  Justice  Cobb  says.  In  the  case  of  Moore 
V.  Dublin  Cotton  Mills,  supra:  "A  servant 
is  bound  to  obey  the  order  of  his  master,  un- 
less the  command  includes  a  violation  of  the 
law,  or  the  act  required  is  so  obviously  dan- 
gerous that  no  person  of  ordinary  prudence 
would  undertake  to  perform  it.  Where  the 
master  himself  gives  the  order,  and  the  serv- 
ant obeys  It,  and  is  injured  as  a  consequence 
thereof,  of  course,  the  master  is  liable."  We 
quote  again  from  another  portion  of  this 
same  opinion:  *^If  a  servant,  although  an 
adult,  and  fully  cognizant  of  his  general 
duty  in  reference  to  the  machine,  and  aware 
of  the  dangers  ordinarily  incident  to  its  op- 
eration, obeys  a  direct  order  of  a  servant, 
authorized  by  his  master  to  give  the  direc- 
tion, in  reference  to  the  mode  and  manner  of 
operating  the  machine,  and  Injury  results, 
the  master  is  liable,  unless  the  act  required 
to  be  done  is  one  so  obviously  dangerous  that 
no  reasonably  prudent  man  would  undertake 
to  perform  it,  or  the  servant  was  aware  of 
the  danger,  or  could,  by  the  exercise  of  or- 
dinary care,  have  discovered  it,  and  the  mas- 
ter had  equal  means  with  the  servant  of  dis- 
covering the  danger  attendant  upon  obedi- 
ence of  the  order."    In  discussing  the  doc- 
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trine  that  contribatory  negligence  is  nsaally 
negatived  by  evidence  that  the  servant  acted 
upon  a  direct  order,  Labatt,  M.  &  S.  I  439, 
says:  "Although  the  circumstances,  when 
abstracted  from  the  facts  of  the  giving  of  the 
order,  may  be  such  as  to  Justify  a  court  In 
holding  that  the  servant  appreciated  the  dan- 
ger to  which  his  injury  was  due,  and  was 
negligent  in  subjecting  himself  to  that  dan- 
ger, such  a  conclusion  Is,  in  a  large  number 
of  instances,  not  warrantable,  if  the  testi- 
mony goes  to  show  that  the  immediate  oc- 
casion of  his  being  subjected  to  that  danger 
was  his  compliance  with  the  order.  The  ef- 
fect of  this  doctrine  is  that,  where  the  serv- 
ant, in  obedience  to  an  order,  performs  a 
duty  which,  though  dangerous,  is  not  so  dan- 
gerous as  to  threaten  inmiediate  Injury,  or 
where  It  is  reasonably  probable  that  the 
work  may  be  safely  done  by  using  more  than 
ordinary  caution  or  skill,  he  n>ay  recover,  if 
injured.  It  will  be  seen  that  this  rule,  when 
analyzed,  amounts  to  nothing  more  than  a 
statement  that,  in  determining  what  is  ordi- 
nary care  on  the  part  of  a  given  individual, 
all  the  circumstances  of  his  position  should 
be  regarded,  including,  in  cases  like  the  pres- 
ent, the  servant's  orders,  the  demands  of 
his  duty,  the  apparent  risk  to  be  met,  and 
the  purpose  of  his  action,  no  less  than  his 
physical  surroundings.  Having  weighed  all 
these  considerations,  unless  the  case  then 
discloses  that  the  risk  was  such  as  would  not 
be  taken  by  a  man  of  common  prudence  so 
situated,  the  court  cannot  Justly  declare  that 
the  taking  of  that  risk  by  the  servant  in  obe- 
dience to  orders  was  negligence.  The  prac- 
tical result  of  such  a  doctrine,  when  stated 
in  terms  of  the  servant's  knowledge,  is  that 
the  servant  may  maintain  an  action  unless  he 
not  only  knows  what  is  the  risk  to  be  en- 
countered, but  also  that  it  will  probably  be 
attended  with  injury  which  he  cannot  avoid 
by  the  exorcise  of  care  and  caution." 

6.  Of  course,  a  servant  who  rashly  eiposes 
himself  to  a  known  danger,  which  common 
prudence  ought  to  show  him  could  not  be  en- 
countered without  probable  injury,  cannot  re- 
cover in  case  he  is  thereby  injured,  even 
tliough  his  conduct  be  sanctioned  or  com- 
manded by  the  master. 
.  7.  The  rash  act  of  the  servant,  however, 
in  order  to  preclude  his  recovery.  If  his  In- 
Jury  result  from  negligence  of  the  master, 
must  be  a  natural,  proximate,  or  contributing 
cause  of  the  injury.  This  rule  is  implied  in 
the  epithet  "contributory,"  as  applied  to  the 
servant's  alleged  negligence,  and  is  sustain- 
ed by  so  great  an  abundance  of  authority 
as  to  preclude  the  necessity  for  citations.  In 
the  case  at  bar  it  may  have  been  rash  for 
the  servant  to  perform  the  alleged  duty  of 
mounting  a  ladder  and  oiling  the  bearings  of 
revolving  machinery  in  the  dark.  If  he  had 
been  hurt  by  falling  from  the  ladder,  or  by 
being  struck  or  caught  by  the  machinery  in 
its  usual  condition,  his  rashness  in  undertak- 


ing the  work  would  liave  precluded  a  recov- 
ery. But  the  quality  of  his  rasbiiees  must 
be  measured  In  accordance  with  the  sur* 
roundlngs  as  he  had  known  them,  and  as  he 
had  a  right  to  expect  still  to  find  them.  He 
was  not  hurt  by  the  dangers  he  had  under- 
taken to  encounter,  but  by  a  new  and  unex- 
pected thing  of  danger,  attributable  directly 
to  his  master's  negligence. 

&  The  statement  of  the  eighth  headnote 
is  also  too  well  recognized  to  require  elabora- 
tion. We  announce  it  merely  as  basis  for 
the  statement  that  upon  the  trial  the  defend- 
ant may  ask  the  opinion  of  the  Jury  as  to 
those  matters  of  negligence  and  of  contribu- 
tory negligence  which  it  is  sought  to  have  the 
Judge  solve  by  demurrer ;  and  if  that  branch 
of  the  court  shall  decide  that  the  plaintiff 
was  guilty  of  contributory  negligence  under 
the  circumstances,  they  should  find  for  the 
defendant,  and  this  court  will  freely  yield 
Its  acquiescence  to  their  verdict 

Judgment  affirmed. 


(1  G«u  App.  88) 
KING  V.  SEABOARD  AIR  LINE  RY. 

SEABOARD  AIR  LINE  RY.  v.  KING. 

(Nob.  28,  29.) 

(Ck>urt  of  Appeals  of  Georgia.    Jan.  29,  1907.) 

1.  Masteb  and  Skbvant— Iwjubucs  to  Skev- 
ani^Pbesumptions. 

In  a  suit  by  an  employ^  against  a  railway 
company  for  an  injury  received  in  the  running 
of  the  cars,  where  the  negligent  thing  complained 
of  existed  independently  of  the  acts  of  the  plain- 
tiff or  of  a  fellow  servant,  a  presumption  arises, 
upon  proof  of  the  Injury  having  been  so  re- 
ceived, that  the  company  was  negligent,  and 
that  the  plaintiff  was  not  at  fault. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  877-893.] 

2.  Sams— Dang BBous  Appliances. 

A  servant  may  recover  from  his  master  for 
an  injury  occasioned  bj  a  dangerous  instru- 
mentality negligently  mamtained  By  the  master, 
although  it  appear  that  the  servant  was  not 
ignorant  of  the  existence  of  such  dangerous  in- 
strumentality, if  it  is  shown  that  at  the  time  of 
the  injury  the  servant  was  rendered  oblivious 
or  otherwise  incapable  of  exercising  his  informa- 
tion as  to  the  existence  of  the  dangerous  thing, 
on  account  of  the  engrossing  character  of  the 
work  at  hand  or  other  excusing  circumstances 
brought  about  by  proper  attention  to  duty,  and 
not  by  his  own  carelessness.  The  requirement 
in  Civ.  Code  1895,  §  2612,  that  "it  must  •  •  • 
appear  that  the  servant  injured  did  not  know 
and  had  not  equal  means  of  knowing  such  fact, 
and  by  the  exercise  of  ordinary  care  could  not 
have  known  thereof,"  is  subject  to  the  foregoing 
limitation. 
a  Same. 

Where  the  railway  company  by  which  the 
servant  is  employed  uses  the  tracks  of  another 
•railway  company  for  the  operation  of  its  trains 
thereon,  the  former  company  is  liable  to  its 
servant  for  injuries  received  by  him  on  account 
of  a  negligently  constructed  low  overhead  bridge 
spanning  such  tracks,  without  "telltales*'  or 
other  means  of  warning. 
4.  Pleading— Amendment. 

An  amendment  to  the  petition,  which  mere- 
ly varies  the  acts  of  negligence,  but  which  does 
not  complain  of  any  different  wrong  or  injury 
from  that  set  forth  in  the  original  petition,  is 
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not  subject  to  the  objection  that  it  lets  forth 
a  new  caiue  of  action. 

(EiL  Note. — For  cases  in  point,  see  Gent.  Dig. 
▼ol.  39,  Pleading,  {§  68&-700.] 

(SjUabns  bj  the  Ck>urt.) 

Error  from  City  Ck>urt  of  Atlanta;  Reid, 
Judge. 

Action  hj  one  King  against  the  Seaboard 
Air  Line  Railway.  Judgment  of  nonsuit 
Plaintiff  brings  error,  and  defendant  assigns 
cross-error.  Judgment  on  main  bill  of  ez« 
ceptlons  reversed;    on  cross-bill,  affirmed. 

W.  R.  Hammond  and  Andrews  &  Skeen, 
for  plaintiff.  Brown  &  Randolph,  for  defend- 
ant 

POWBLXi,  J.  King  brought  suit  against 
the  railway  company  for  personal  Injuries  re- 
ceived by  him  pending  his  employment  as  a 
brakeman.  He  was  hurt  by  being,  struck  by 
an  overhead  bridge  at  Magnolia  street  cross^ 
ing  In  the  city  of  Atlanta.  This  bridge  was 
located  over  a  part  of  the  tracks  of  the  West- 
em  &  Atlantic  Railroad  Company,  which 
were  being  used  by  the  Seaboard  Air  Line 
Railway  in  reaching  its  freight  depot,  In  the 
center  of  the  city,  from  Howell's  Station* 
three  or  four  miles  away.  There  were  no 
"telltales*'  or  other  means  of  giving  warning 
of  approach  to  the  bridge.  The  train  was 
made  up  by  the  crew,  including  the  plaintiff, 
at  a  point  near  the  bridge,  and  among  the 
cars  was  inserted  an  unusually  high  foreign 
furniture  car.  It  was  necessary,  in  order  to 
prevent  injury  to  the  wheels,  that  as  soon  as 
the  train  was  put  in  motion  the  brakeman 
should  instantly  mount  the  cars  and  release 
the  brakes.  The  conductor  having  given  or- 
ders for  the  train  to  go,  the  brakeman  trans- 
mitted the  signal  to  the  engineer,  and,  as  the 
train  started,  mounted  the  cars  and  began  to 
loosen  the  brakes,  which  had  been  made  fast 
on  all  the  car&  He  first  turned  off  the  brakes 
on  the  car  next  to  the  engine,  and  started  to 
tbe  second  car,  running  as  he  went;  and  as 
he  approached  the  brake  at  the  further  end 
of  that  car,  whicdi  was  the  high  furniture 
car  above  referred  to,  he  was  struck  on  the 
back  of  the  head  and  neck  by  the  bridge  and 
knocked  to  the  ground,  where  he  was  further 
injured  by  the  train.  The  plaintiff  had  been 
in  the  employment  of  the  defendant  company 
as  a  brakeman  for  about  10  months,  and  had 
he&a.  in  the  particular  employment  which  re- 
quired him  to  pass  under  this  bridge  for 
about  10  days.  The  plaintiff  further  stated 
that  in  passing  under  this  bridge  previously 
he  had  ducked  his  head,  and  that  he  had  seen 
the  other  employ^  of  the  company  do  the 
same.  He  had  passed  under  the  bridge  in 
coming  into  the  city  that  day.  The  injury 
happened  about  10  o'clock  in  the  morning  on 
a  fair  day. 

In  explaining  why  he  did  not  notice  the 
bridge,  so  as  to  prevent  his  being  hurt,  the 
plaintiff,  who  was  a  witness  in  bis  own  be- 
.  half,  said :    "I  got  up  on  top  of  the  car  and 


released  the  brakes.  When  I  got  on  the  sec- 
ond car,  I  had  to  make  a  step  up  of  some- 
thing like  two  or  three  feet  I  kept  going 
back  until  the  bridge  struck  me.  My  back  was 
towards  the  bridge  all  the  time.  I  was  in  a 
hurry  to  get  back,  and  suppose  I  never  looked 
at  the  bridge.  If  I  had  turned  clear  around,* 
I  would  have  seen  the  bridge.  I  would  not 
have  seen  it,  if  I  looked  to  the  right  or  the 
left  It  Is  a  very  long  bridge.  If  I  had  got 
right  down  under  there,  I  could  have  looked 
to  the  right  or  left  and  seen  it  I  knew  there 
was  a  Magnolia  street  bridge,  but  I  wasn't 
thinking  about  it  at  the  time.  My  mind  was 
on  my  work,  and  it  was  on  my  mind  altogeth- 
er. I  was  thinking  about  what  I  was  doing, 
and  not  a  thing  else.  If  I  had  been  thinking 
about  the  bridge,  and  hadn't  turned  my  back, 
and  had  ducked  my  head  like  I  had  always 
done,  I  would  have  passed  under  it  ♦  •  • 
When  I  started  out  that  morning  I  was  in  a 
hurry  to  let  these  brakes  off.  It  was  the  nile 
to  hurry  all  the  time,  the  quicker  the  better. 
I  don't  remember  that  there  was  any  im- 
minent collision  with  us  at  the  time.  It 
seems  that  we  were  in  a  hurry  for  something. 
It  was  just  the  rules  to  always  get  them  off 
as  quick  as  you  can.  As  well  as  I  remember. 
It  was  like  it  always  was.  I  don't  remember 
anything  special.  The  rule  was  always  to  be 
in  a  hurry  in  taking  off  brakes.  It  was  the 
same  as  any  other  day  I  suppose.  There 
were  no  'telltales'  out  there  on  the  Western 
&  Atlantic  tracks  that  were  used  by  the  Sea- 
board Air  Line,  and  had  not  been  since  I  had 
been  working  there.  •  •  •  After  I  got 
up  to  the  train  I  climbed  right  up  to  the  side 
of  the  car  next  to  the  engine.  I  was  In  a 
great  hurry,  with  my  mind  on  my  work.  It 
was  the  usual  rule  to  be  in  a  hurry  to  take 
off  the  brakes,  and  I  took  them  off  as  quick 
as  I  could.  An  ordinary  freight  car  is  some- 
thing like  from  32  to  36  feet  long.  I  was 
struck  before  I  let  the  second  brake  off. 
That  is  right,  as  near  as  I  can  remember.  I 
suppose  it  took  something  like  five  or  ten  sec- 
onds after  I  left  the  first  brake  before  I  could 
get  to  the  second.  •  •  •  I  didn't  think 
about  the  bridge  at  all.  You  asked  me  your- 
self if  I  wasn't  nearer  the  bridge  than  I 
thought  I  was,  and  I  say,  'Yes,  sir,'  but  the 
bridge  never  entered  my  mind.  What  I 
meant,  by  saying  that  I  was  nearer  the  bridge 
than  I  thought  I  was,  was  this:  The  space 
from  where  I  got  on  the  car  to  the  bridge, 
after  going  back  and  looking  at  it  after  get- 
ting out  of  the  hospital,  the  first  place  I 
went —  I  went  to  look  at  the  distance  from 
the  switch  to  the  bridge,  and  it  was  not  as 
far  as  I  had  an  idea  it  was ;  while  I  didn't 
think  at  the  time  I  was  at  work,  that  is  how 
I  came  to  say  that  I  went  down  on  the 
bridge  and  looked  from  the  bridge  up  to  the 
switch  point  While  I  was  ha  the  hospital  I 
got  to  studying  how  far  it  was  from  there. 
I  found  that  it  was  nearer  than  I  thought  it 
was  while  I  was  in  the  hospital.  I  Just  look- 
ed at  it  from  the  bridge.    I  never  thought 
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about  the  distance  when  I  was  at  work.  It 
never  entered  my  mind.  I  was  thinking 
about  my  work.  I  was  busy,  and  never 
thought  about  the  bridge.  After  I  got  out  of 
the  hospital  I  went  to  look  at  It,  and  from 
the  bridge  up  to  the  switch  point  It  appear- 
ed to  be  a  great  deal  nearer  than  it  seemed 
In  thinking  it  over.  I  said  I  knew  there  was 
a  Magnolia  street  bridge.  I  didn't  know  I 
was  so  near  to  it  I  didn't  know  I  wa»  in 
the  neighborhood  of  it  I  thought  I  was  fur- 
ther from  it  than  I  was.  •  •  •  I  am  not 
denying  anything.  I  tell  you  I  didn't  think 
about  the  bridge.  It  is  true  that  I  walked 
upon  the  car,  and  didn't  turn  around  and 
look,  because  the  bridge  didn't  enter  my 
mind.  Anybody  knows  that  I  would  not 
walk  up  and  let  the  bridge  knock  me  off.  If 
it  had  entered  my  mind.  I  was  thinking 
about  what  I  was  doing.  I  didn't  have  my 
mind  on  one  thing  else." 

The  petition  alleged,  as  ground  of  negli- 
gence, the  breach  of  defendant's  duty  to 
plaintiff,  in  that  it  failed  to  see,  before  allow- 
ing the  train  on  which  petitioner  was  em- 
ployed to  pass  under  the  bridge,  that  the 
same  was  a  sufficient  distance  from  the 
track  for  the  body  of  petitioner,  located 
as  he  was,  to  pass  thereunder  in  safety;  al- 
so, that*  it  failed  to  see  that  all  proper  and 
suf&cient  "telltales,"  guard  ropes,  or  other 
devices  were  placed  at  a  safe  and  sufficient 
distance  from  the  bridge  to  put  petitioner  on 
notice  of  the  approach  thereto,  so  that  peti- 
tioner could  have  protected  himself  from 
coming  In  contact  with  the  bridge.  By  an 
amendment  the  plaintiff  alleged  the  follow- 
ing further  ground  of  negligence:  "After  the 
train  was  made  up,  and  it  was  starting  to- 
wards Howell's  Station,  your  petitioner,  in 
the  discharge  of  his  duties  as  brakeman, 
climbed  the  front  end  of  the  front  car,  next 
to  the  engine,  the  train  being  already  in  mo- 
tion, and  went  back,  along  the  top  of  said 
car,  to  let  off  the  brakes.  It  was  necessary 
for  him  to  make  great  haste,  for  the  reason 
that  the  brakes  were  on  and  the  train  had 
started  to  move,  and  it  was  not  only  his  duty 
to  release  the  brakes,  but  to  do  it  as  quickly 
as  possible.  For  this  reason  he  hurried  up 
the  front  end  of  the  car,  and  hurried  along 
the  top  of  the  first  car,  and  hurriedly  let  off 
the  brake  on  that  car,  and  then  made  as 
much  haste  as  he  possibly  could  to  pass  onto 
the  second  car  for  the  purpose  of  letting  off 
the  brake  on  that  car;  his  intention  being  to 
then  pass  onto  the  third  car,  and  let  off  the 
brake  on  that  one.  So  urgent  was  the  neces- 
sity to  let  off  these  brakes  quickly  that  your 
petitioner's  mind  was  completely  engrossed 
and  absorbed  with  the  performance  of  that 
duty,  and  he  was  hurrying  along  the  top  of 
the  second  car,  with  his  back  towards  the 
engine  and  the  bridge  which  the  train  was 
approaching,  when  he  was  knocked  off  the 
second  car,  near  the  rear  end,  as  set  forth 
in  his  original  declaration.  At  the  time  he 
was  knocked  off,  his  mind  was  intent  upon 


letting  off  the  brakes  on  that  car,  to  the  ex- 
clusion of  every  thought  about  the  bridge. 
And  your  petitioner  avers  that  the  car  on 
which  he  was  at  the  time  he  came  into  con- 
tact with  the  bridge  was  more  dangerous 
than  the  ordinary  freight  car,  for  the  reason 
that  it  was  considerably  higher,  which  in- 
creased the  danger  to  your  petitioner  of  being 
struck  by  said  bridge.  And  your  petitioner 
avers  that  neither  before  climbing  upon  said 
train  nor  while  thereon  did  he  receive  any 
warning  from  the  conductor  of  said  train, 
or  from  any  one  else,  of  the  increased  dan- 
ger of  going  upon  the  higher  car,  and  that 
his  mind  was  so  engrossed  and  absorbed  by 
the  urgent  necessity  for  releasing  the  brakes 
quickly  that  he  did  not  think  about  or  con- 
sider the  fact  of  the  increased  danger,  but 
was  wholly  absorbed  in  the  performance  of 
the  duties  of  his  position.  Under  these  cir- 
cumstances your  petitioner  avers  that  it  was 
negligent  in  the  defendant  not  to  have  warn- 
ed your  petitioner  of  the  increased  danger 
of  the  high  clur,  and  to  have  inserted  said 
high  car  in  the  train  without,  at  the  same 
time,  warning  your  petitioner  of  the  Increas- 
ed danger  therefrom.  And  your  petitioner 
avers  that  the  insertion  of  said  high  car  in 
the  train,  and  the  failure  of  the  defendant  to 
warn  him  of  the  increased  danger,  was  the 
cause  of  his  being  knocked  off  the  same  and 
receiving  the  injury  as  set  forth  in  his  origi- 
nal petition."  To  this  amendment  the  de- 
fendant filed  various  grounds  of  demurrer. 
However,  as  counsel  for  the  defendant,  in 
their  brief  and  argument  summarize  these 
demurrers  as  raising  the  point  "that  the 
amendment  set  up  a  new  cause  of  action, 
which  was  offered  more  than  two  years  aft- 
er the  cause  of  action  arose,  and  if  It  sets  up 
a  new  cause  of  action  it  [the  amendment] 
should  not  have  been  allowed,  and  one  rea- 
son therefor  would  be  that  the  statute  of 
limitations  had  run,"  and  as  we  find  that 
this  substantially  states  the  matter  correct- 
ly, we  will  not  set  the  demurrers  forth  more 
elaborately.  These  demurrers  were  overrul- 
ed. At  the  conclusion  of  the  plaintiff's  testi- 
mony, upon  motion  of  the  defendant  a  non- 
suit was  awarded.  This  Judgment  the  plain- 
tiff In  error  In  the  main  bill  of  exceptions 
brings  up  for  review.  In  the  cross-bill  the 
defendant  assigns  error  upon  the  overruling 
of  the  demurrers  to  the  amendment. 

1.  The  negligence  complained  of  in  this  ac- 
tion not  being  the  act  of  a  fellow  servant 
nor  being  an  act  In  the  performance  of 
which  the  plaintiff  himself  was  engaged,  it 
was  not  necessary  for  him  to  show  affirma- 
tively either  that  he  himself  was  blameless 
or  that  the  railway  company  was  negligent 
further  than  to  prove  the  fact  of  his  being 
injured  as  stated  in  the  petition,  because  the 
proof  of  such  injury  immediately  raised 
against  the  company  a  presumption  of  negli- 
gence, and  the  plaintiff  thereupon  became 
prima  fade  entitled  to  recover,  without  fur- 
ther proof,  unless  his  testimony  established 
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some  defense  which  would  defeat  him.  Cen- 
tral R.  Co.  y.  Kelly,  58  Ga.  107  (5),  113;  Cen- 
tral R.  Co.  y.  Kenney,  58  6a.  489;  Savannah 
Ry.  Ga  y.  Day,  91  Ga.  676  (2),  679,  17  S.  B. 
959. 

2.  It  is  not  impossible,  however,  for  a 
plaintiff,  after  casting  the  bm*den  upon  the 
defendant  in  such  a  case,  to  disprove  his 
case,  by  showing  affirmatively  that,  despite 
the  presumption  to  the  contrary,  he  himself 
was  negligent  or  that  the  company  was  not, 
or  by  establishing  some  other  defense,  such 
as  that  the  act  of  negligence  was  embraced 
in  one  of  the  known  risks  which,  under  the 
employment,  he  assumed.  In  determining  the 
ultimate  question  of  liability,  recourse  must 
therefore  be  had  to  the  reciprocal  obligations 
imposed  upon  the  master  and  the  servant  by 
the  contract  of  employment  These  are  terse- 
ly set  forth  in  Civ.  Code  1895,  8§  2611,  2612. 
These  Code  sections  are  not  statutory  in 
origin,  but  are  merely  declaratory  of  the 
general  law  as  it  previously  existed,  and 
must  be  construed  accordingly.  The  fact  of 
their  being  codified  into  the  written  law  does 
not  add  to  them  any  quality  of  exhaustive* 
ness,  but  still  leaves  them  to  be  construed 
in  accordance  with  all  the  various  excep- 
tions, qualifications,  and  extensions  to  which 
the  principles  announced  therein  were  sub- 
ject before  they  were  placed  In  the  Code. 
As  is  shown  by  Labatt,  in  the  introductory 
statement  to  his  most  excellent  work  on 
Master  and  Servant  these  doctrines,  thus  de- 
fining the  extent  of  a  servant's  right  to  re- 
cover damages  for  injuries  received  by  him  in 
the  course  of  the  employibent  represent  the 
result  of  a  compromise  between  the  principle 
that  the  servant  agrees  to  assume  all  the 
risks  incident  to  the  work  undertaken  by 
him  and  the  principle  that  the  master  is  an- 
swerable for  the  consequences  of  any  negli- 
gent acts  which  may  be  committed  by  him- 
self or  his  agents.  To  quote  ftom  this  same 
author,  as  he  proceeds  further  with  the  sub- 
ject: "A  proposition  which  has  so  frequent- 
ly been  enunciated  by  the  courts  as  to  have 
become  axiomatic  is  that  prima  facie,  a  serv- 
ant does  not  assume  any  risks  which  may  be 
obviated  by  the  exercise  of  reasonable  care 
on  the  master's  part  In  other  words,  the 
abnormal,  unusual,  or  extraordinary  risks 
yyhich  the  servant  does  not  assume  as  being 
incidental  to  the  work  undertaken  by  him 
are  those  which  would  not  have  existed  if 
tbe  master  had  fulfilled  his  contractual  du- 
ties. •  •  •  A  second  proposition,  which 
is  also  beyond  the  reach  of  controversy,  is 
that  every  risk  which  an  employment  still 
Involves  after  a  master  has  done  everything 
that  he  is  bound  to  do  for  the  purpose  of  se- 
caring  the  safety  of  his  servants  Is  assumed, 
as  a  matter  of  law,  by  each  of  those  servants. 
Tbis  doctrine  prevents  recovery  unless  evi- 
dence is  introduced  which  warrants  the  in- 
ference that  the  injured  person  was  incapa- 
ble of  appreciating  tbe  risk  from  which  his 
Injury  resulted." 


It  can  hardly  be  questioned  that  a  Jury 
would  be  authorized  to  find  that  as  to  a 
brakeman  whose  duties  require  his  presence 
on  the  top  of  the  cars.  It  is  an  act  of  negli- 
gence for  a  railway  company  to  maintain 
across  the  tracks,  without  'telltales"  or  other 
efficient  means  of  warning,  an  overhead 
bridge  so  low  as  to  strike  employes  passing 
thereunder.  Savannah  Ry.  Co.  v.  Day,  91 
Ga.  676,  17  B.  B.  959  (1);  Stlrk  v.  Central 
R.  Co.,  79  Ga.  495,  5  S.  E.  105.  These  cases 
also  hold  that  the  question  of  the  plaintilTs 
contributory-  negligence  in  such  cases  is  for 
the  jury,  and  is  not  to  be  resolved  in  the  de- 
fendant's favor  by  a  nonsuit.  But  it  is  con- 
tended that  the  plaintiff  is  precluded  from  re- 
covery in  the  case,  for  that  tbe  master's 
negligence  in  maintaining  the  low  bridge  was 
one  of  the  risks  assumed  by  the  servant,  be- 
cause be  knew  there  was  such  a  low  bridge 
and  knew  where  it  was  located.  The  theory 
that  the  servant's  knowledge  or  ignorance 
of  the  dangerous  instrumentality  by  which 
he  is  hurt  determines  the  absence  or  the  ex- 
istence of  culpability  on  the  master's  part  has 
been  the  subject  of  much  judicial  decision, 
in  each  and  all  of  its  various  phases.  With 
unanimity  of  accord  it  is  agreed  that  if  the 
servant  knows,  at  the  time  of  the  injury, 
of  the  defect  and  of  the  danger,  and  is  in 
mental  position  to  be  aware  of  both,  the 
master  is  not  to  be  held  liable,  whether  the 
question  be  viewed  from  the  juridical  aspect 
of  the  servant's  implied  contractual  assump- 
tion of  the  risk,  or  of  his  contributory  negli- 
gence. Upon  the  extension  of  tbe  rule  to  the 
case  of  a  servant  ^ho,  although  he  has  been 
possessed  of  actual  knowledge  of  the  danger- 
ous condition  brought  about  by  his  master's 
negligence,  is  for  the  time  being  deprived  of 
the  power  to  exercise  that  actual  knowledge 
by  reason  of  obliviousness,  or  by  incapacity 
to  appreciate  the  danger,  or  by  temporary 
forgetfulness,  brought  about  by  the  engross- 
ing character  of  the  labor  which  his  duty 
requires  him  to  be  performing  at  the  time  he 
is  injured,  the  courts  have  taken  widely  di- 
vergent views.  Many  courts  hold,  with  un- 
wavering rigidity,  that  the  servant's  knowl- 
edge Is  fatal  to  his  case,  despite  the  fact 
that  any  other  reasonable  man,  with  a  proper 
regard  for  his  master's  interests,  would  have 
been  subject  to  the  same  injury  under  the 
same  circumstances.  Other  courts  hold  that 
if  the  forgetfulness  or  the  incapacity  to  real- 
ize the  danger  is  excusable,  and  is  brought 
about  by  reason  of  proper  attention  to  the 
master's  business,  the  seryant  may  recover. 

In  our  judgment  the  state  of  the  servant's 
knowledge  should  be  considered  as  of  tho 
moment  of  the  injury.  We  cannot  know  a 
thing  until  our  mind  is  capable  of  grasping  it 
and  we  no  longer  know  it  when  our  mind 
is  incapable  of  retaining  it.  The  knowledge 
on  the  part  of  the  servant  which  precludes 
his  recovery  may  be  actual  or  constructive. 
If  he  knows  of  the  danger,  or  if  in  the  due 
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exercise  of  his  duty  toward  his  master  he 
ought  to  know  it,  the  rule  is  the  same.  If 
on  account  of  youthfulness  or  mental  weak- 
ness the  servant's  mind  is  incapable  of  grasp- 
ing the  knowledge  of  the  danger,  though  it  be 
before  his  very  eyes,  the  courts  with  una- 
nimity hold  that  he  has  not  assumed  the 
risk ;  for  the  law  will  not  put  upon  the  youn? 
or  weak  mind  the  burden  of  grasping  that 
which  it  cannot  grasp.  It  therefore  seems 
reasonable  to  us  to  say  that  the  law  does 
not  put  upon  any  man*s  mind  the  burden 
of  retaining  that  which  it  cannot  retain. 
If  the  failure  to  retain  is  through  inattention 
to  duty,  the  servant  is  at  fault;  but  if  it  is 
the  result  of  attention  to  duty,  of  doing  what 
he  ought  to  do,  the  servant  is  not  at  fault  It 
is  not  more  unreasonable  to  imply  a  construc- 
tive lack  of  knowledge  in  favor  of  the  servant 
when  attention  to  duty  brings  forgetfulness 
than  it  is  to  imply  a  constructive  knowledge 
against  him  when  attention  to  duty  would 
bring  such  knowledge.  Ordinarily  an  implied 
assumption  runs  with  the  servant's  contract 
of  employment  that  he  will  obtain  and  retain 
knowledge  of  the  risks  incident  to  the  em- 
ployment, and  that  he  will  use  that  knowl- 
edge for  the  purpose  of  protecting  himself. 
It  is  fair  that  a  negligent  failure  on  his  part 
either  to  obtain,  to  retain,  or  to  use  such 
knowledge  should  prevent  his  calling  upon 
the  master  for  indemnity  for  an  injury  re- 
sulting from  his  own  breach  of  his  contract 
of  employment  as  to  these  very  things.  On 
the  other  hand,  where  the  servant  has  done 
all  that  any  one  coming  up  to  the  law's 
standard  of  an  ordinarily  prudent  man  would 
have  done,  under  the  same  circumstances, 
either  to  obtain,  retain,  or  use  such  knowl- 
edge, and  has  not  obtained  it,  or  does  not  re- 
tain it,  a  breach  of  the  contract  In  this  re- 
spect is  not  to  be  imputed  to  him ;  and  if 
the  injury  results,  not  from  accident,  but 
from  negligence  of  the  master,  he  should  be 
allowed  to  hold  the  master  liable  for  the 
breach  of  the  master's  implied  obligation  in 
the  contract  of  employment  The  practical 
effect  of  the  cases  holding  to  the  contrary 
Is  to  maintain  that  the  servant  is  required 
at  his  peril  to  exercise  In  some  cases  of  this 
class—especially  in  Just  such  cases  as  this 
of  dangerous  overhead  bridges — a  degree  of 
skill  and  vigilance  which,  to  borrow  an  il- 
lustration from  Labatt  (M.  &  S.  159),  is  equal 
to,  if  not  greater  than,  that  which  was  pos- 
sessed by  the  pilot  described  in  Mark  Twain's 
"Life  on  the  Mississippi,"  who,  when  his 
turn  at  the  wheel  arrived,  even  when  he  was 
aroused  at  the  hour  of  midnight  in  the  dark- 
est and  most  tempestuous  weather,  was  ex- 
pected to  comprehend  at  a  glance  the  exact 
position  of  the  boat,  without  any  instruction 
from  his  predecessor  at  the  post 

Moreover,  the  position  we  are  now  assert- 
ing Is  not  without  an  abundance  of  able  au- 
thority to  support  It  In  addition  to  the 
Georgia  cases  of  Savannah  Ry.  Co.  Y.  Pay, 


and  Stirk  v.  Central  R.  Co.,  supra,  we  cite 
Kane  v.  Northern  Central  Ry.  Co.,  128  (J. 
S.  91,  9  Sup.  Ct  16,  32  L.  Ed.  339  (holding 
that  it  was  for  the  Jury,  where  the  brake* 
man's  necessary  haste  in  getting  to  the 
brakes  caused  him  to  forget  a  known  defect 
in  a  car);  McGovem  v.  Oil  Co.,  11  App.  Diy. 
(N.  Y.)  588,  42  N.  Y.  Supp.  595  (sustaining 
verdict  where  brakemau  was  injured  by  an 
overhead  beam  of  which  he  had  knowledge, 
his  attention  being  distracted  by  cries  of  a 
person  near  by);  Wallace  v.  Railroad  CJo^ 
138  N.  Y.  302,  33  N.  E.  1069  (holding  that  a 
brakeman  on  top  of  a  moving  train  is  not  as 
a  matter  of  law,  chargeable  with  negligence 
slnr^ply  because  he  does  not  continually  bear 
in  mind  the  precise  location  of  the  train  rela- 
tively to  a  bridge  over  the  track);  Chicago, 
etc.,  Ry.  Co.  v.  Goebel,  20  111.  App.  163,  af- 
firmed 119  III  515,  10  N.  E.  369  (holding  that 
laborers  have  the  right  to  become  so  engross- 
ed in  their  labor  as  to  become  oblivious  to 
the  approach  of  trains,  and  that  such  forget- 
fulness will  not  preclude  recovery);  Barker 
▼.  Burlington,  etc.,  Ry.  Co.,  88  Iowa,  409,  55 
N.  W.  316,  45  Am.  St  Rep.  242  (quoting  from 
1  Shear.  &  Red.  Neg.  |  213:  "The  mere  tech- 
nical fact  of  the  servant's  knowledge  of  a  de- 
fect is  not  sufficient  to  exonerate  the  master, 
if  for  any  reason  the  servant  forgets  it  and 
Is  not  at  fault  in  forgetting  it,  at  the  precise 
time  he  suffers  thereby" — an  urgent  demand 
for  sEpeed  on  the  employe's  part  is  held  as 
sufficient  excuse  for  the  forgetfulness); 
Brown  v.  New  York,  etc.,  Ry.  Co.,  42  App. 
Dlv.  (N.  Y.)  548,  59  N.  Y.  Supp.  672,  affirmed 
166  N.  Y.  626,  60  N.  E.  1107  (verdict  sustain- 
ed for  a  fireman  leaning  out  of  window,  in 
performance  of  duty  of  watching  movements 
of  another  train,  struck  by  mail  crane  tempo- 
rarily forgotten  by  him);  Chicago,  etc.,  Ry. 
Co.  V.  Cleveland,  92  111.  App.  308  (holding 
under  the  Illinois  statute,  which  Is  substan- 
tially Identical  in  terms  with  our  CiV.  Ck)de 
1895,  §§  2611,  2612,  'that  the  term  'knowl- 
edge,' as  used  In  defining  assumed  risks, 
means  no  more  than  that  all  the  facts  and 
circumstances  surrounding  the  given  case 
jnust  be  sufficient  to  charge  the  employ^  with 
the  required  Information,"  and  that  a  train- 
man struck  by  a  flag  shanty  negligently 
located  might  recover  despite  his  knowledge 
of  the  location,  when  his  attention  was  dis- 
tracted by  the  engrossing  character  of  his 
duty  at  the  moment) ;  Northern  Pacific  R.  Co. 
V.  Mortenson,  63  Fed.  530,  11  d  C.  A.  335  (a 
low  bridge  case) ;  Mason  &  O.  R.  Ck>.  v.  Yock- 
ey,  103  Fed.  265,  43  C.  0.  A.  228  (question 
of  whether  fireman  was  negligent  in  forget- 
ting the  condition  which  caused  him  to  be  in- 
jured, he'  being  engrossed  in  his  duties,  is  for 
the  Jury). 

We  are  content  to  close  this  discussion  by 
adopting  the  views  expressed  in  the  same 
valuable  treatise  to  which  we  have  already 
referred  so  often  in  this  opinion  (Labatt's 
Master  &  Servant  p.  166),  as  follows:    "'A 
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correct  view  oi  the  sitnation,  it  is  submitted, 
cannot  be  arrived  at,  unless  we  wholly  elim- 
inate from  the  question  the  element  of  a 
freedom  of  will  which  has  no  existence,  ex- 
cept in  the  imagination  of  a  certain  school 
of  economists,  and  resort  to  first  principles 
for  the  purpose  of  ascertaining  what  stand- 
ard of  diligence  is  demanded  from  the  em- 
ployer by  those  large  considerations  of  pub- 
lic policy,  upon  which,  in  the  last  analysis,  the 
whole  law  of  negligence  may  be  said  to  rest 
If  we  view  the  subject  from  this  standpoint, 
all  the  difficulties  of  the  subject  will  vanish. 
All  that  is  necessary  is  to  construe,  in  a  man- 
ner appropriate  to  the  relations  of  the  parties 
to  the  contract  of  service,  the  principle  that  no 
person  has  a  right  to  keep  his  property  in 
such  a  condition  that  persons  who,  with  his 
consent,  are  brought  into  close  relations  with 
it,  will  be  likely  to  receive  injury,  even 
though  they  may  exercise  all  the  care  which 
it  Is  Justifiable  to  expect  from  them  under 
the  circumstances.  If  the  degree  of  care 
which  the  servant  must  exercise  in  order  to 
escape  injury  is  greater  than  that  which, 
considering  t^ie  exigencies  of  the  work  and 
other  matters  which  are  likely  to  divert  his 
attention  and  produce  a  temporary  forgetful- 
ness  of  a  known  danger,  it  is  reasonable  to  de- 
mand from  men  of  average  prudence  and  aver- 
age powers  of  observation,  then  it  may  be 
fairly  maintained  that  the  master  ought  to 
bear  the  responsibility  of  any  accident  which 
may.  occur,  quite  irrespective  of  the  question 
whether  the  servant  was  or  was  not  aware 
of  the  nature  and  extent  of  the  danger.  The 
acceptance  of  this  principle  would  not  in- 
volve any  very  startling  changes  In  the  law 
as  we  now  have  it.  It  would  merely  require 
us  to  fix  the  standard  of  care  Incumbent 
on  the  master,  with  a  view  to  the  consider- 
ation that,  as,  the  Implied  agreement  of  the 
servant  is  merely  that  he  will  use  ordinary 
diligence  in  the  discharge  of  his  functions. 
It  is  a  breach  of  duty  in  the  master  to  keep 
bis  instrumentalities  in  sucb  a  condition  that 
ordinary  diligence  will  not  always  save  the 
servant  from  injury.  A  rule  formulated  up- 
on this  basis  would  not  make  the  master  an 
insurer,  nor  would  it  necessarily  render  him 
liable  simply  for  the  reason  that  his  ai^Ii- 
ances  were  old  and  imperfect  It  would 
merely  make  his  liability  dependent  upon 
whether  he  had  or  had  not  acted  unreason- 
ably, and  therefore  negligently,  in  holding 
out  Inducements  to  do  work  which,  at  cer- 
tain conjunctures  not  unlikely  to  arise,  could 
not  be  performed  safely  without  the  exercise 
of  a  degree  of  care  which  no  fair-minded, 
considerate  person  would  demand  from  a 
servant  Such  a  rule  would  not  impose  any 
burden  upon  the  employer  which  a  Just  and 
sensible  man  would  be  unwilling  to  bear, 
and  would  effectually  prevent  that  cruel 
abuse  of  the  doctrine  of  assumption  of  risks, 
which  has  done  so  much  to  embitter  the  feel-< 
ing  with  which  capitalists  are  regarded  by 
the  working  classes." 
58  S.E.-17 


It  may  be  proper  for  us  to  distinguish  this 
case  from  the  cases  of  Blackstone  v.  Central 
Ry.  Co.,  112  Ga.  762,  38  S.  B.  79,  East  Tenn. 
Ry.  Ck>.  V.  Head,  92  Ga.  723,  18  S.  B.  976, 
and  Price  v.' Central  Ry.  Co.,  124  Ga.  899, 
53  S.  B.  455.  In  none  of  these  cases  was 
the  decision  upon  this  precise  point  In  the 
case  of  Blackstone,  who  was  hurt  by  being 
struck  by  a  pole  located  too  near  the  track, 
It  was  shown  that  he  was  yardmaster,  and 
not  onJy  under  the  duty  of  knowing  the  loca- 
tion of  the  pole,  but  also  of  warning  other 
employes.  Head's  Case  turned  on  the  point 
that  he  was  not  acting  under  emergency,  and 
that  he  carelessly  took  an  unsafe  time  and 
place  to  look  out  from  the  engine,  whereby  he 
caused  himself  to  be  struck  by  a  post  of 
which  he  bad  full  knowledge.  In  Price's 
Case  the  question  of  forgetfulness  or  obliv- 
iousness, caused  by  attention  to  duty,  was 
not  involved.  E5ven  If  there  be,  in  the  rea- 
soning upon  which  any  of  these  cases  are 
based,  anything  in  conflict  with  the  rule 
which  we  are  here  annoimclng,  we  feel  Jus- 
tified In  relying  upon  the  older  decisions  In 
Savannah  Ry.  Co.  v.  bay  and  Stirk  v.  Rail- 
way Co.,  supra.  These  cases  clearly  recog- 
nize thkt  the  servant  may  forget  and  that 
to  guard  against  this  forgetfulness  the  com- 
pany ought  to  erect  and  maintain  **tell- 
tales."  The  "telltales"  would  arouse  bim 
from  his  obliviousness,  and  he  would  be  able 
to  escape  Injury.  Simmons  v.  Railway  Co., 
92  Ga.  658,  18  S.  B.  999,  Is  akin  to  the  pres- 
ent case  in  basic  principles;  and  in  that  ac- 
tion a  recovery  by  the  servant  was  held  to 
be  authorized. 

3.  It  is  Insisted  by  the  defendant  that  since 
the  track  which  was  being  used  was  the 
property  of  the  Western  &  Atlantic  Railroad 
Company,  and  not  of  the  defendant,  the 
former  company  alone  would  be  liable  for 
the  injury.  Unquestionably  the  allegations 
of  tbe  petition  set  forth  a  cause  of  action 
against  the  Western  &  Atlantic  Railroad 
Company.  It  is  also  true  that  in  most  of, 
if  not  in  all  of,  the  cases  in  the  Georgia  Re- 
ports, where  employes  of  one  railway  compa- 
ny have  been  injured  by  the  defective  condi- 
tion of  another  railway  company's  tracks, 
roadway,  etc.,  wblch  were  being  used  under 
an  arrangement  between  the  two  companies, 
the  suits  were  instituted  against  the  com- 
pany owning  the  tracks,  etc.,  and  not  against 
tbe  company  sustaining  the  relation  of  mas- 
ter. This  is  probably  due  to  the  fact  that 
more  defenses  are  open  to  the  master  com- 
pany than  to  the  other.  However,  the  right 
to  sue  the  company  owning  the  tracks,  etc.. 
Is  not  exclusive.  As  was  said  by  Chief  Jus- 
tice Bleckley,  in  Ellison  v.  Georgia  R.  Co., 
87  Ga.  722,  13  S.  B.  809,  under  a  similar 
state  of  circumstances:  "Far  more  reason- 
able would  it  be  to  treat  both  the  negligent 
parties  as  wrongdoers,  and  make  tbem  both 
answerable  for  the  result  to  which  they  mu- 
tually contributed,  than  to  excuse  one  of 
them  because  the  other  was  also  at  fault*' 
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The  master'B  duty  to  famish  a  safe  place  to 
work  Is  absolute,  and  he  cannot  shift  this 
responsibility.  The  well-considered  case  of 
Story  V.  Concord,  etc.,  R.  Co.,  70  N.  H.  364, 
48  Atl.  288,  is  directly  in  point  There  is 
some  conflict  of  opinion  In  the  decisions  of 
the  courts  of  the  dlfTerent  states,  as  to  this 
question,  but  we  adopt  the  above  as  the 
sounder  view. 

We  have  not  overlooked  the  contention  of 
the  defendant  that  the  evidence  as  to  the 
fact  that  the  tracks  belonged  to  the  Western 
&  Atlantic  Railroad  Company  and  were  leas- 
ed by  the  Seaboard  Air  Line  Railway  Is 
hearsay,  and  therefore  of  no  probative  value. 
An  inspection  of  the  evidence  set  out  In  the 
record  does  not  sustain  this  contention.  That 
there  was  a  lease  of  the  tracks  by  the  lat- 
ter company  trom  the  former  appears  to  be 
sustained  only  by  hearsay;  but  the  proof 
was  direct  that  the  tracks  belonged  to  the 
Western  &  Atlantic  Company,  and  that  the 
Seaboard  Company  was  using  them  for  the 
operation  of  trains.  This  alone  Is  material. 
The  exact  nature  of  the  agreement  by  which 
the  use  came  about  is  not  so. 

4.  The  Judgment  complained  of  px  the 
cross-bill  was  not  erroneous.  Qity  of  Co- 
lumbus V.  Anglin,  120  6a.  786,  48  &  B.  318 
(6);  CoUey  v.  Gate  City  Coffin  Co.,  92  Ga. 
664.  18  S.  E.  817. 

Judgment  on  the  main  bill  of  exceptions 
reversed;  on  the  cross-bill,  affirmed. 


(1  Ga.  App.  ao£) 
ATLANTA  &  B.  A.  L.  RY.  v.  McMANUS. 
(No.  107.) 
(Court  of  Appeals  of  Georgia.    Feb.  25,  1907.) 

1.  COUBTS  -^  RBCOBOS— COBBECnON— INSTBUO- 
TIONS. 

Although  a  copy  of  the  charge  of  the  court 
has  been  approved  and  filed,  the  trial  judge  has 
the  power  to  change  the  same,  by  correcting  er- 
rors made  in  transcribing. 

(Ed.  Note. — ^For  cases  in  i)oint,  tee  Cent.  Dig. 
vol.  13,  Courts,  §8  369,  872.] 

2.  BvIDENGE^— Heabsat. 

The  testimonv  of  a  witness  to  a  fact  of 
which  he  swears  he  has  personal  Imowledge  is 
not  rendered  inadmissible  by  the  further  show- 
ing that  he  also  knows  it  from  hearsay. 
8.  Witnesses— Cboss-Examination— Bias. 

"The  right  of  cross-examination,  thorough 
and  sifting,  belongs  to  every  party  as  to  the 
witnesses  called  against  him.'  When  the  object 
Is  to  show  bias,  great  latitude  should  be  allowed. 
(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  8  1192.J 

4.  Same. 

Where  a  witness  had  testified  on  a  fotmer 
trial,  as  to  one  of  the  most  vital  questions  in 
the  case,  that  it  would  have  been  Impossible 
for  the  deceased  to  have  fallen  from  a  car  door 
if  certain  bars  had  not  been  removed  from 
across  the  same,  and  on  the  ^al  under  review 
testified  that  he  had  studied  over  the  matter  and 
found  it  to  be  different,  whereupon  he  was  being 
subjected  to  the  following  cross-examination: 
*'Q.  What  do  you  now  say,  what  do  you  swear 
now,  do  you  take  it  back  or  stand  to  what  you 
swore?  A.  I  will  take  it  back.  I  will  leave  it 
to  any  railroad  man.  He  could  easily  have 
gone  under  it  or  over  it,  because  it  is  in  the 


center  of  the  cab  door.  Q.  So  you  take  it  back, 
do  you?  A.  I  take  that  question  back  I  an- 
swered there.  Q.  Mr.  Vance,  when  you  swore 
it  before,  were  you  swearing  the  truth?" — and 
opposing '  counsel  interrupted  the  examination 
with  the  following  objection:  "That  is  a  totally 
improper  question,"  upon  which  the  court  ruled, 
"Yes,  I  don't  think  that  is  proper,"  held,  that 
counsel  was  within  the  limits  of  legitimate 
cross-examination. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  S  1230.] 

5.  Mastkb  awd  Sebvant— Action  fob  Inju- 
bibs  to  Employ^— Pbesxthptions  and  Bub- 
den  OF  PbOOF— HaBMLESS  EiBBOB. 

In  a  suit  against  a  railway  company  for  the 
homicide  of  an  employ^  through  the  alleged  neg- 
ligence of  a  fellow  servant,  an  instruction  to 
the  jury  that  if  the  plaintiff  proves  that  the 
death  of  the  deceased  employ^  was  occasioned 
by  the  railway  company  in  the  running  of  its 
cars,  and  nothing  further  appears,  a  prima 
facie  case  of  liability  is  made  out,  is  erroneous. 

(a)  Such  an  error  is  not  rendered  harmless  by 
giving  in  a  subsequent  portion  of  the  charge  the 
correct  law  on  the  subject,  unless  the  court  so 
plahily  instructs  the  jury  that  the  charge  first 
given  is  incorrect  as  that  the  jury  cannot  bd 
confused  and  misled. 

(Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  i  955;  vol.  4D, 
Trial,  8S  705,  709.] 

6.  Same. 

In  a  suit  against  a  railway  company  for 
the  homicide  of  an  employ^,  in  order  to  author^ 
ize  a  recovery  the  plaintiff  must  cause  it  to 
appear  both  that  the  defendant  was  negligent 
and  that  the  employ^  was  free  of  fault;  but 
when  the  death  of  the  employ^  is  caused  in  the 
running  of  the  train,  either  one  or  both  of  thesp 
elements,  according  to  the  nature  of  the  case, 
may  be  prima  facie  supplied  by  the  proof  of 
the  injury  being  so  received. 

7.  Same— Fellow  Sebvantb— Statutobt  Pbo- 

VISIONS. 

Under  the  statute  in  this  state,  an  employ^ 
of  a  railway  company  does  not  assume  the  risk 
of  injury  from  the  negligence  of  a  co-employ 6, 
and  it  is  not  error  for  the  court,  in  a  proper 
case,  so  to  instruct  the  jury. 

(Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  H  546,  567.] 

8.  Same— Assumption  of  Risk— What  Risks 
AssuMsn. 

Although  an  employment  may  be  fraught 
with  certain  known  dangers,  yet  if,  notwith- 
standing those  dangers,  the  conditions  are  such 
that  the  servant  by  the  exercise  of  due  care 
may  perform  the  duties  of  the  employment  with- 
out probable  injury,  the  servant,  in  assuming 
the  risks  of  these  dangers  by  entering  or  re- 
maining in  the  employment,  does  not  assume  the 
risk  of  an  independent,  unexpected,  supervening 
danger  produced  by  the  negligence  of  the  mas- 
ter, or,  in  cases  of  railway  companies,  by  the 
negligence  of  a  fellow  servant 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  S§  543,  547,  567.] 

9.  Tbial— iNSTBUcnoNS— IwvAsiOK  OF  Peov- 

INCE  or  JUBT. 

It  is  erroneous  for  the  judge,  in  his  charge, 
to  assume  or  to  instruct  the  jury  that  certain 
things,  not  directly  made  so  by  law,  are  or  are 
not  negligent 

(Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  |  429.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Polk  County: 
Irwin,  Judge. 

Action  by  Mrs.  McManns  against  the  At- 
lanta   &   Birmingham    Air    Line    Railway. 
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Judgment  for  plaintiff,  and  defendant  brings 
error.    Beyersed. 

Brown  &  Bandolph  and  Janes  &  Hntchens, 
for  plaintiff  in  error.  Janes  ft  Hunt,  Bunn 
&  Traw!<^,  and  Arnold  &  Arnold,  for  de- 
fendant in  error. 

POWBUi,  J.  A  recovery  for  something 
over  $11,000  was  obtained  by  Mrs.  McManns 
against  tbe  defendant  railway  company  on  ac^ 
connt  of  tbe  death  of  her  husband*  T.  F.  Mc- 
Manns, who  was  killed  while  in  the  service  of 
the  company  as  a  conductor  on  a  construction 
train.  It  was  contended  on  behalf  of  the 
plaintiff  that  her  husband,  while  standing  in 
the  end  door  of  the  cab  at  the  rear  of  the 
train,  which  was  backing  slowly  across  a 
trestle,  discovered  the  presence  of  a  number 
of  laborers  on  the  trestle,  about  800  feet 
away,  and  caused  a  slow-down  signal  to  be 
given  to  the  engineer,  who  instead  of  merely 
gradually  slowing  down,  threw  on  the  air 
brakes  in  full  emergency,  thus  causing  the 
train  to  stop  instantly  with  a  sudden  jerk, 
whereby  McManus  was  hurled  forward 
through  the  door  and  out  upon  the  track, 
with  the  result  that  hjs  neck  was  broken. 
The  company  contended  that  the  conduct  of 
the  engineer  was  not  negligent ;  that  tbe  stop 
was  not  more  sudden  than  was  required  un- 
der the  exigencies ;  that  the  jerk  was  not 
greater  than  was  ordinarily  to  be  expected  In 
a  construction  train ;  that  the  company  had 
famished  the  car  with  an  iron  rod,  known  as 
a  '^grab  iron,"  which  extended  horizontally 
across  the  door,  near  the  center;  and  that 
the  proximate  cause  of  the  conductor's  in- 
Jury  was  the  fact  that  he  had  removed  this 
protection  or  had  caused  It  to  be  removed. 
The  further  facts  necessary  to  an  understand- 
ing of  the  decision  will  be  referred  to  in  the 
opinion.  In  addition  to  assigning  error  upon 
tlie  overruling  of  a  motion  for  a  new  trial, 
the  plaintiff  in  error  also  excepts  to  the  fact 
that,  after  the  trial  Judge  had  caused  a  copy 
of  his  charge  to  be  filed  under  his  written  ap- 
proval, he  caused  certain  material  changes 
to  be  made  in  it  The  judge  certifies  that 
these  changes  were  necessary  in  order  to 
make  the  copy  speak  the  truth. 

1.  It  is  the  duty  of  the  Judge  to  make  the 
record  speak  the  truth.  If  by  inadvertence 
be  approves  as  true  that  which  in  fact  is  not 
true,  it  is  not  only  his  privilege,  but  his  duty, 
to  make  the  necessary  corrections. 

2.  One  of  the  assignments  of  error  relates 
to  an  objection  made  to  the  testimony  of  a 
witness  who  gave  evidence  as  to  the  amount 
of  wages  being  earned  by  the  plaintiff's  hus- 
band at  the  date  of  his  death.  He  stated  that 
be  knew  this  fact  of  his  own  knowledge,  but 
also  stated  that  he  had  seen  his  salary  checks. 
The  objection  is  that  the  testimony  Is  hear- 
say. A  witness  may  know  a  fact  both  from 
personal  knowledge  and  from  hearsay,  in 
which  event  the  testimony  is  admissible. 

.3,  4.  A  witness  named  Vance  testified  for 
the  plaintiff.    An  examination  of  his  testi- 


mony as  set  out  in  the  record  reveals  many 
indications  of  bias  towards  that  side  of  the 
case.  Upon  his  testimony  the  plaintiff  diiefly 
relied.  On  a  former  trial  of  the  case,  and  al- 
so in  a  written  statement  made  by  him,  he 
had  said  that  if  the  "grab  iron"  had  not  been 
removed  the  conductor  could  not  have  been 
thrown  from  the  car.  Upon  the  trial  under 
review  he  stated  that  the  presence  of  the 
"grab  Iron"  would  not  have  prevented  this 
result.  Upon  cross-examination  the  following 
colloquy  occurred:  "Q.  What  do  you  now 
say?  ♦  ♦  ♦  Do  you  take  it  back  or  stand 
to  what  you  swore?  A.  I  will  take  it  back.  I 
will  leave  it  to  any  railroad  man.  He  could 
easily  have  gone  under  it  or  over  it,  because 
it  is  in  the  center  of  the  cab  door.  Q.  So 
you  take  it  back,  do  you?  A.  I  take  that 
question  back  I  answered  there.  Q.  Mr. 
Vance,  when  you  swore  It  before,  were  you 
swear ipg  the  truth?"  It  was  here  that  the 
court  si2Stained  an  objection  that  the  cross- 
examination  was  being  improperly  conducted. 
Generally  the  latitude  to  be  allowed  counsel 
in  cross-examination  Is  a  matter  of  sound 
discretion  vested  in  the  trial  court,  but  the 
right  should  not  be  abridged.  Our  Civ.  Code, 
$  5282,  which  says,  "The  right  of  cross-ex- 
amination, thorough  and  sifting,  belongs  to 
every  parly  as  to  the  witnesses  called  against 
him,"  announces  a  rule  of  ancient  standing  in 
courts  of  justlcei  Bapalje,  Law  of  Witnesses, 
S  245  (3),  after  stating  the  discretion  vested 
in  the  trial  court,  says :  "There  is  no  uniform 
rule  governing  the  matter,  greater  liberty  be- 
ing allowed  when  the  wltn^s  shows  partisan- 
ship than  when  he  evinces  Impartiality ;  and 
it  requires  a  strong  case  to  justify  a  reversal 
for  the  allowance  of  too  much  latitude  on  the 
part  of  the  cross-examiner.  The  discretion 
particularly  extends  to  the  range  of  a  cross- 
examination  in  disparagement  of  the  char- 
acter of  a  witness ;  and  this  without  putting 
the  witness  to  his  claim  of  privilege.  The 
court  may  postpone  the  cross-examination  to 
a  subsequent  stage  of  the  cause,  or  permit  a 
party,  after  resting  his  case,  to  cross-examine 
his  adversary's  witnesses  or  call  others. 
Where  a  witness  has  betrayed  bias,  partiality, 
or  corruption,  this  discretionary  power  will 
be  exercised  in  extending  the  latitude  of  the 
questioner,  and  a  most  searching  cross-ex- 
amination will  be  allowed."  We  think  that 
counsel  for  the  defendant  had  the  right  to 
compel  the  witness  to  fully  dlsglose  to  the 
Jury  his  change  of  front  as  to  the  question, 
and  also  to  press  him  with  the  cross-examina- 
tion, with  the  view  of  disclosing,  not  only 
his  bias,  but  also  the  effects  which  this  bias 
might  have  in  coloring  his  testimony.  Al- 
though, out  of  deference  to  the  wide  dlscre^ 
tlon  allowed  the  trial  Judges  in  these  matters, 
we  would  not  reverse  the  judgment  on  this 
ground,  we  are  constrained  to  hold  that  coun- 
sel had  not  exceeded  proper  limits  in  his 
cross-examination  of  the  witness.  Mitchell 
V.  State,  71  Ga.  129  (6),  157. 

6.  At  the  beginning  of  hlii  instructions  to 


260 


68  SOUTHEASTERN  BEPOBTBB. 


(G& 


the  jury  the  court  charged:  "Gentlemen  of 
the  Jury,  when  the  plaintiff  shall  have  shown 
the  killing,  proved  to  your  satisfaction  that 
her  husband  was  killed  by  the  railroad  In 
the  handling  of  its  cars,  as  alleged  in  the 
petition,  that  makes  out,  if  nothing  further 
appears,  if  she  does  not  in  that  proof  go  fur- 
ther and  show  that  the  death  occurred  as 
the  result  of  the  negligence  of  her  husband, 
she  would  be  entitled  to  recover.  In  other 
words,  the  kflling  proven,  nothing  el«e  ap- 
pearing, as  I  said,  that  makes  out  a  prima 
facie  case,  and  the  plaintiff,  unless  some- 
thing further  appears,  would  be  entitled  to 
recover  such  an  amount  as  you  think  under 
the  evidence  plaintiff  has  proven."  This 
charge  is  clearly  erroneous  as  applicable  to 
the  case  at  bar.  The  true  rule,  of  course,  is 
that  before  an  employ^  in  such  a  case  raises 
a  presumption  of  negligence  against  the  com- 
pany he  must  show  his  own  freedom  of 
fault,  in  addition  to  showing  the  injury. 
While  it  is  conceded  by  counsel  for  defendant 
In  error  that  this  charge  is  error,  it  is  con- 
tended that  the  court  afterwards  cured  the 
error.  Prior  to  the  conclusion  of  the  charge 
the  attorney  for  the  plaintiff  interrupted  the 
Judge  and  said  to  him:  "If  your  honor  will 
allow  me,  I  desire  to  call  attention  to  an  in- 
advertence In  your  charge,  and  ask  you  to 
correct  it  In  the  beginning  of  your  instruc- 
tions your  honor  charged  the  Jury  that,  if 
the  plaintiff  showed  the  killing  to  the  Jury's 
satisfaction  by  the  handling  of  the  cars,  such 
proof  alone  raised  the  presumption  of  the 
defendant's  liability  and  made  out  a  prima 
facie  case  for  the  plaintiff.  Your  honor  by 
inadvertence  omitted  to  charge,  as  a  qualifica- 
tion and  addition  to  this  rule,  that  no  pre- 
sumption arose  against  the  company  unless 
the  plaintiff  had  first  proved  that  the  deceas- 
ed was  without  fault,  or  had  proved  that  the 
defendant  was  at  fault"  To  which  the  court 
replied:  **I  have  tried  to  do  it  in  every  case. 
It  must  appear  that  he  was  without  fault  I 
had  intended  to  do  it  That  is  the  law.  It 
must  appear  that  he  was  without  fault,  al- 
though it  may  appear  that  the  defendant  was 
at  fault  or  was  negligent  It  must  in  any 
event  and  at  all  times  appear  that  he  was 
.without  fault,  and  that  he  could  not  have 
avoided  the  consequences  of  the  injury  to 
himself,  by  the  exercise  of  ordinary  care  and 
diligence.  You  will  understand  that  that  ap- 
plies to  the  case,  gentlemen,  and  under  all 
conditions  of  the  case."  We  are  not  prepared 
to  say  that  this  did  not  cure  the  error,  though 
we  must  confess  our  doubts  as  to  this.  Where 
an  erroneous  rule  is  charged  as  to  a  material 
issue,  tbe  error  is  not  rendered  harmless,  by 
the  subsequent  statement  or  even  reiteration, 
of  the  correct  rule,  unless  the  Judge  expressly 
calls  the  attention  of  the  jury  to  the  incorrect 
statement  and  substantially  retracts  it  Geor- 
gia R.  Co.  V.  Hlcks^  95  Ga.  305,  22  S.  E.  251 ; 
Brush  BJectric  L.  &  P.  Co.  v.  Wells,  103  Ga. 
,  ^12,  80  S.  E.  538  (1);  Augusta  Ry.  &  El.  Co.  | 


V.  Smith,  121  Ga.  82,  48  S.  E.  681;  Duncan  T. 
State,  1  Ga.  App.  118,  58  S.  E.  248. 

6.  Exception  is  taken  to  the  following  ex- 
cerpt from  the  charge:  "The  Jury  are  in- 
structed that  an  employ^  who  sues  a  rail- 
road company  for  Injuries  after  proving  the 
injury,  may  recover  on  proof  of  either  of  two 
facts.  After  proving  the  injury,  if  he  proves 
that  he  was  free  from  negligence,  he  can  re- 
cover; or  if,  after  he  proves  the  injury,  he 
proves  that  the  servants  or  agents  of  the  com- 
pany were  negligent,  he  can  recover."  This 
statement  standing  alone  and  apart  from 
the  context  in  which  it  is  used,  might  be 
regarded  as  erroneous;  for,  in  a  certain  sense, 
the  plaintiff  must  make'both  things  appear- 
first,  the  company's  negligence,  and  also  his 
freedom  from  fault  However,  by  proving 
that  he  was  injured  in  the  running  of  the 
cars,  he  thereby  raises  a  presumption  which 
supplies  for  him  tbe  proof  of  one  or  the 
other,  or  both,  of  these  additional  elements, 
as  the  case  may  be.  In  case  the  injury  Is 
occasioned  as  the  result  of  an  act  from  which 
the  plaintiff  is  disconnected,  the  presumption 
supplies  proof  of  both  these  elements.  Cen- 
tral R.  Co.  V.  Kelly.  58  Ga.  118;  King  v. 
Seaboard  Air  Line  Ry.,  1  Ga.  App.  88,  58 
S.  B.  252,  and  citations.  In  case  the  in- 
juries are  sustained  by  the  alleged  negli- 
gence of  other  servants,  in  the  performance 
of  an  act  with  which  plaintiff  was  connect- 
ed, the  presumption  supplies  only  one  of 
these  elements  in  his  favor.  Western  &  At- 
lantic R.  Co.  V.  Vandiver,  85  Ga.  470,  11  S. 
B.  781.  The  rationale  of  this  latter  phase  of 
the  rule  is  that  when  the  plaintiff  proves 
that  he  was  injured  in  the  operation  of  the 
train,  the  law  presumes  that  the  injury  was 
occasioned  by  the  negligence  of  one  or  more 
of  the  railway  company's  servants  operating 
the  train;  and,  since  the  plaintiff  himself  is 
one  of  the  defendant's  servants  engaged  in 
that  act,  the  presumption  of  negligence  at- 
taches equally  to  him  as  to  his  fellow  serv- 
ants, so  that  he  must  go  further,  find  show 
either  that  he  was  not  at  fault  thereby 
throwing  the  presumed  blame  to  his  feMows, 
or  that  some'  other  servant  was  negligent 
thereby  relieving  himself  from  the  imputa- 
tion. When  we  consider  the  entire  context 
in  which  the  charge  quoted  appears,  we  find 
that  the  language  as  a  whole  amounts  to  a 
reasonably  apt  statement  of  the  correct  rule. 

7.  Under  statute  in  this  state,  the  common- 
law  rule  exempting  the  master  from  liability 
to  a  servant  for  injuries  inflicted  by  a  fel- 
low servant  has  been  modified  so  that  It  is 
not  applicable  to  employes  of  rail^vay  com- 
panies. Civ.  Code  1895,  §  2610,  is  as  follows: 
"Except  in  case  of  railroad  companies,  the 
master  is  not  liable  to  one  servant  for  in- 
juries arising  from  the  negligence  or  miscon- 
duct of  other  servants  about  the  same  busi- 
ness." The  exception  in  this  section  is  due 
to  Civ.  Code  1895,  §  2323.  which,  in  defining 
the  liability  of  railway   companies   for   In- 
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juriefi,  providee:  "If  the  person  injured  l8 
himself  an  employ^  of  the  company,  and  the 
damage  was  cansed  by  another  employ^,  and 
without  fault  or  negligence  on  the  part  of 
the  person  Injured,  his  employment  by  the 
company  shall  be  no  bar  to  the  recovery/* 
Of  coarse,  a  fellow  servant  may  be  guilty  of 
contributory  negligence  by  voluntarily  pla- 
cing himself  within,  or  by  remaining  within, 
the  range  of  the'  fellow  servant's  negligent 
conduct,  and  in  a  certain  sense  it  may  be 
said  that  In  such  cases  he  assumes  the  negli- 
gence of  the  fellow  servant;  but  a  laconic 
and  not  altogether  inexact  statement  of  the 
substance  of  the  two  Code  sections  cited 
above  may  be  expressed  in  the  words,  "The 
employ^  of  a  railway  company  does  not  as- 
sume the  risk  of  injury  from  the  negligence 
of  his  co-employ6s/*  and  In  cases  where  such 
a  statement  of  the  rule  Is  not  likely  to  prove 
misleading,  and  Is  coupled  with  explicit  in- 
structions as  to  the  element  of  the  servant's 
contributory  negligence,  there  is  no  error  in 
so  charging  the  Jury. 

&  Some  of  the  grounds  of  the  motion  make 
complaint  of  charges  wherein  the  Jury  was 
In  substance  instructed  that,  while  the  con- 
ductor in  this  case  assumed  the  risk  of  the 
ordinary  dangers  connected  with  the  opera- 
tion of  the  construction  train,  he  did  not 
thereby  assump  the  risk  of  the  negligence  of 
other  employes  engaged  in  the  work.  This 
principle.  In  the  abstract,  is  accepted  as  cor- 
rect by  the  courts  of  this  state.  Lawhom 
▼.  Mlllen  &  Southern  Ry.  Ck).,  97  Ga.  742,  25 
S.  E.  492;'  Southern  Cotton  Oil  Ck>.  v.  Dukes, 
121  Ga.  787,  49  S.  E.  788;  Blount  Carriage 
&  Buggy  Co.  V.  Ware,  125  Ga.  571,  54  S.  E. 
637;  Southern  Cotton  Oil  Co.  v.  Gladman, 
1  Ga.  App.  259,  58  S.  E.  249.  As  is  said  in 
the  case  last  cited:  "The  assumption  by  the 
servant  of  the  known  ordinary  risks,  even  of 
a  dangerous  employment  does  not  carry  with 
It  the  assumption  of  an  unknown,  superven- 
ing, extraordinary,  hazard  occasioned  by  the 
master's  negligence."  Of  course,  to  make  this 
rule  as  stated  directly  applicable,  we  must 
remember  that  in  cases  of  railway  companies 
the  negligence  of  the  fellow  servant  is  regard- 
ed aa  negllgoice  of  the  master  for  most  pur- 
po6e&  In  the  practical  application  of  the 
rule  above  stated  it  must  not  be  overlooked 
that  If  the  dangers  accompanying  the  employ- 
ment are  brought  about  in  whole  or  In  sub- 
stantial part  by  the  negligence  or  wrongful 
conduct  of  the  employ^  Injured,  and  these 
dangers  caused  the  injury  or  contributed 
thereto,  such  servant  cannot  be  regarded  as 
blameless,  so  as  to  be  allowed  to  recover,  al- 
though the  supervening  negligence  of  the 
master  or  of  the  fellow  servant  may  Justly  be 
regarded  as  the  chief,  efficient  agency  in  caus- 
ing the  injury. 

9.  Error  is  also  assigned  on  several  of  the 
court's  charges  which  approach  the  border 
line  of  error,  and  in  some  cases  step  over,  in 
the  respect  that  in  these  instructions  the 
court  states  or  assumes  that  certain  conduct 


does  or  does  not  amount  to  negligence.  The 
charge,  "Even  if  you  believe  that  the  occupa- 
tion in  which  the  deceased,  Mr.  McManus, 
was  engaged  Was  dangerous,  the  Jury  are  in- 
structed that  merely  to  engage  in  a  danger- 
ous occupation  is  not  by  itself  negligence," 
approaches  the  border  line;  and  the  charge, 
••If  you  believe,  from  the  evidence,  that  not- 
withstanding the  fact  that  there  was  no  bar 
In  the  door,  Mr.  McManus  would  not  have 
been  injured  if  the  train  had  been  handled 
with  ordinary  care,  and  if  you  believe  that 
the  death  of  Mr.  McManus  was  caused  by  the 
negligence  of  the  engineer  In  Jerking  the 
train,  or  in  otherwise  negligently  handling 
the  cars,  then  the  plaintiff  could  recover  in 
this  case,  provided,  as  I  have  charged  you, 
and  always  have  charged  you,  that  he  could 
not  have  avoided  the-  consequences  of  such 
negligence  to  himself,"  steps  over.  The  ex- 
pression, '"was  caused  by  the  negligence  of 
the  engineer  In  Jerking  the  train,"  is  Justly 
open  to  the  criticism  that  it  assumes  that 
the  Jerking  of  th^  train  would  be  negligent 
If  this  expression  had  been  accompanied,  ei- 
ther directly  with,  or  in  reasonably  proxi- 
mate relation  with,  an  instruction  that  it  was 
a  question  for  the  determination  of  the  Jury 
as  to  whether  the  Jerldng  of  the  train.  If  any 
such  Jerk  occurred,  was,  under  the  circum- 
stances, negligent  or  not  the  meaning  given 
to  the  language  of  the  trial  Judge  might  be 
r^arded  as  unwarranted.  However,  we  have 
carefully  searched  through  the  entire  charge 
of  the  court,  and  find  that  nowhere  did  he 
squarely  present  to  the  Jury  the  issue  as  to 
whether  the  alleged  conduct  of  the  engineer 
amounted  to  negligence,  under  the  circum- 
stances; on  the  contrary,  we  think  it  may 
Justly  be  stated  that  a  Juror  of  ordinary  in- 
telligence would  be  led  to  believe,  from  the 
charge  as  a  whole,  that,  if  the  engineer  stop- 
ped the  train  suddenly  and  with  a  Jerk,  such 
conduct  would  in  law  be  assumed  to  be  negli- 
gent. This  error  comes  at  a  crucial  point  in 
the  case,  and  though,  were  It  npt  for  its  ex- 
istence, we  would  probably,  out  of  our  great 
reluctance  to  disturb  verdicts  for  minor  er- 
rors or  irregularities,  affirm  the  Judgment  we 
must  hold  that  for  this  injustice  to  the  de- 
fendant we  should  grant  a  new  trial.  Prob- 
ably the  strongest  defense  available  to  the 
railway  company,  under  the  circumstances  of 
this  transaction,  is  the  contention  that,  in 
view  of  the  sudden  discovery  of  the  presence 
of  a  number  of  persons  on  the  trestle  a  short 
distance  away,  it  was  not  negligent  for  the 
engineer  to  apply  the  air  brakes  in  the  full- 
est emergency,  even  though  a  violent  and  sud- 
den. Jerk  to  the  train  was  the  natural  result 
of  such  a  course.  Such  a  defense,  predicated 
upon  the  engineer's  exertions  to  save  human 
life,  would  likely  appeal  most  strongly  to  an 
ordinary  Jury,  and  the  Judge  should  not  have 
slighted  it  and  especially  should  be  not  have 
used  language  in  his  charge  capable  of  being 
regarded  as  assuming  that  such  conduct  was, 
as   a  matter  of  law,   negligent    Our   trial 
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judges  are  allowed  no  latitude  In  these  mat- 
ters. They  must  not  assume  or  declare  that 
any  given  conduct,  not  amounting  to  viola- 
tion of  law,  Is  negligent  As'  to  these  things 
our  Judges  havse  been  stricken  dumb  by  stat- 
ute, and  their  very  attempt  to  speak  Is  made 
mandatory  cause  for  a  new  trial. 

The  contention  that  the  verdict  Is  excessive 
seems  not  to  be  well  founded.  If  the  defend- 
ant was  liable  at  all,  the  damage  assessed 
by  the  jury  seems  to  closely  approximate  the 
amount  fairly  justified  by  the  proof.  We 
would  not  disturb  the  verdict  on  the  facts; 
but,  for  the  errors  pointed  out  above,  a  new 
trial  must  be  granted. 

Judgment  reversed. 


(1  Ga.  App.  772) 

MOODY  V.  STATE.    (No.  885.) 
(Court  of  Appeals  of  G^rgia.     May  9,  1907.) 

1.  Cbiminal  Law—Fobmeb  Acquittal. 

Where,  by  oversight,  inadvertence,  or  other- 
wise, the  defendant  is  put  on  trial  npon  an  in- 
dictment alleging  the  homicide  of  a  living  man, 
and,  upon  the  mistake  being  discovered,  a  ver- 
dict of  not  guilty  Is  entered,  such  acquittal  can- 
not be  pleaded  in  defense  to  another  indictment 
charging  the  same  defendant  with  the  homicide 
of  another  person,  although  it  was  the  inten- 
tion in  the  first  instance  to  indict  and  prosecute 
for  the  killing  of  the  person  last  mentioned,  and 
no  other  transaction  was  contemplated,  in  the 
original  indictment  or  trial,  by  the  grand  jury, 
the  prosecutor,  or  the  state's  counsel. 

[Ed.  Note. — For  cases  In  point,  see  CJent.  Dig. 
vol.  14,  Criminal  Law,  8  8^.] 

2.  Samb^-Instbuctions— Correction   of   Rb- 

PORT. 

The  trial  judge  has  the  power  to  correct 
errors  in  the  stenograpliic  report  of  his  charge, 
even  after  it  has  been  filed  as  part  of  the  record, 
under  his  approvmL 

(Ed.  Note. — ^If^or  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  i  369.] 

8.  Same— New  Trial. 

A  new  trial  will  not  be  granted  for  re- 
fusal to  grant  a  written  request  to  charge, 
where  the  request  contains  an  inaccuracy  ox 
law,  where  it  is  not  adjusted  to  the  proof  or 
the  defendant's  statement,  or  where  it  is  fairly 
covered  by  the  general  charge. 

(Ed.  Note. — ^For  cases  ih  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law,  §8  1980,  2011,  2012.] 

4.  Same. 

Minor  verbal  Inaccuracies  In  the  charge,  not 
calculated  to  mislead  the  jury,  do  not  constrain 
the  grant  of  a  new  trial. 

SEd.  Note. — For  cases  in  point,  see  Ont  Dig. 
.  15,  Criminal  Law,  S  3154.] 

5.  Same — ^Instructioms. 

In  the  absence  of  a  timely  written  request, 
no  error  can  be  successfully  assigned  upon  the 
failure  of  the  judge  to  charge  upon  the  impeach- 
ment of  witnesses. 

(Ed.  Note. — For  cases  in  ooint,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  2007.] 

6.  Homicide— Dtino  Declarations. 

While  dyin^  declarations  should  be  received 
with  caution,  slight  preliminary  proof  will  jus- 
tify the  judge  in  prima  facie  admitting  them,  fOr 
final  submission  to  the  jury. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  26,  Homicide,  §  459.] 

7.  Same— Instructions. 

It  is  proper  for  the  court  to  instruct  the 
jury  that  he  passes  only  prima  facie  upon  the 


admissibility  of  dying  declaratioiis,  and  that 
the  jury  are  the  judges,  not  only  of  the  weight 
to  be  given  them,  but  also  as  to  whether  they 
were  made  under  such  circumstances  as  to  be 
entitled  to  consideration  at  all. 

8.  WlTKSSSES-^RBDIBILITT. 

The  credibility  of  the  witnesses  is  ezdo- 
slvely  for  the  jury. 

SEid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  14,  Crimmal  Law,  S  lTl9.] 

9.  Criminal  Law — New  Xriai/— Nbwlt  Dis- 
covered Evidence. 

Newly  discovered  evidence,  cumulative  or 
Impeaching  in  its  character,  does  not  require  the 
grant  of  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  ^ee  Cent  Dig. 
vol.  14,  Criminal  Law,  U  ^8,  2331.] 

10.  Same — ^Appeal. 

A  verdict  not  unsupported  by  evidence  will 
not  be  set  aside  by  this  court,  though  the  proof 
of  the  defendant's  guilt  may  not  be  altogether 
satisfactory. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  Rawlings,  Judge. 

One  Moody  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

W.  T.  Burkhalter  and  H.  H.  Bldera,  for 
plaintiff  in  error.  Alfred  Herrlngton,  SoL 
GOL,  L.  J.  Tlppins,  fmd  W.  W.  Larsen,  for 
the  Stata  • 

POWELL,  J.  1.  We  will  first  dispose  of 
the  plea  of  former  acquittal.  The  defendant 
had  killed  O.  D.  Bamhill.  Upon  the  investi- 
gation of  this  homicide  the  grand  jury  by 
inadvertence  returned  an  indictment  wherein 
the  person  killed  was  named  as  M.  C.  Barn- 
hill.  M.  C.  Bamhill  was  a  witness  before 
the  grand  jury,  and  was  in  life  at  the  time 
of  the  trial.  The  defendant  was  arraigned 
upon  this  indictment,  the  Jury  was  sworn, 
and,  pending  the  introduction  of  evidence,  the 
error  was  discovered.  A  verdict  of  not  guilty 
was  entered,  and  a  new  indictment  was  re- 
turned, charging  the  murder  of  O.  D.  Bam- 
hill. The  prosecutor,  the  state's  counsel,  and 
the  grand  jury  were  attempting  to  prosecute 
and  indict  in  the- first  case  for  the  same  homi- 
cide alleged  in  the  last  case.  Upon  arraign- 
ment on  the  second  indictment  the  def^id- 
ant  entered  a  special  plea  of  former  acquittal, 
and  the  facts  were  conceded  to  be  substan- 
tially as  above.  The  court  found  against  the 
plea.  If  it  were  not  for  the  precedent  of 
the  Supreme  Court  decision  tn  Gully  v.  State, 
116  Ga.  627,  42  S.  E.  790,  this  state  of  facts 
would  present  a  close  question.  However,  the 
Gully  Case  is  so  closely  analogous  as  to  free 
the  question  from  doubt  Gully  committed 
bigamy  by  marrying  Bessie  Shlngler.  In- 
tending to  present  for  this  offense,  the  grand 
jury  preferred  an  indictment  charging  the 
marriage  with  Gussie  Shlngler,  a  sister  of 
Bessie  Shlngler.  The  defendant  was  acquit- 
ted on  this  indictment,  and  a  new  bill  was 
returned,  charging  the  marriage  with  Bessie 
Shlngler.  It  was  conceded,  as  in  this  case, 
that  there  was  but  one  offense,  and  that  the 
wrong  name  was  inserted  in  the  first  indict- 
ment by  Inadvertence.     The  plea  was  held 
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bad.  Tbe  meaning  of  that  decision  Is  that, 
if  tbe  first  indictment  be  so  drawn  that  no 
phase  of  the  fransaction  In  question  can  be 
investigated  under  It,  there  Is  no  jeopardy  as 
to  the  transaction,  although  it  was  the  In- 
tention of  the  grand  jury  and  the  prosecuting 
officer  that  there  should  be.  In  this  it  is  dis- 
tinguished from  Ingram  t.  State,  124  6a. 
448,  52  S.  B.  759,  Holt  y.  State,  38  Ga.  187, 
and  eeTeral  other  cases  of  the  same  tenor. 

2.  Ck)mplaint  is  made  that  the  court  cor- 
rected the  stenographic  transcript  of  his 
charge,  after  having  approved  it  and  ordered 
It  filed.  No  «rn>r.  A.  &  B.  Air  Line  Ry.  v. 
HcManus,  1  Ga.  App.  802,  58  S.  E.  258. 

3.  The  defendant  made  a  timely  request  in 
writing  that  the  court  give  in  charge  to  the 
jury  section  72  of  the  Penal  Code  of  1895. 
The  court  did  not  give  this  section  in  charge 
literally,  but  did  give  in  charge  all  of  sec- 
tion 70.  We  think  the  latter  section  covered 
tbe  Issues  as  fully  as  they  were  made  by  the 
defendant's  statement  or  evidence.  In  fact, 
neither  of  these  sections  was  applicable  un- 
der the  theory  of  the  defendant's  statement, 
for  tberrin  he  set  up  that  the  killing  was 
altogether  accidental,  so  far  as  he  was  con- 
cerned with  it;  and  this  the  court  covered 
fully.  Another  request  was  properly  refused, 
because  it  did  not  contain  a  correct  principle 
of  law. 

4.  Error  is  assigned  because  the  court  fai- 
structed  the  jury  that,  if  they  believed  the 
killing  accidental,  they  would  be  ''authorized" 
to  find  the  defendant  not  guilty:  the  specific 
criticism  being  that  the  instructions  to  ac- 
quit under  these  circumstances  should  have 
been  absolute.  If  this  verbal  criticism  is 
well  taken  (and  we  are  not  prepared  to  say 
that  it  Is),  the  error  is  too  trivial  to  work  a 
reversal. 

6.  Error  is  assigned  that  the  court  did  not, 
without  request,  charge  upon  contradictory 
statements  of  the  deceased,  and  upon  the  im- 
peachment of  witnesses.  Instructions  upon 
such  questions  are  not  compulsory,  in  the 
absence  of  written  request  Cress  v.  State, 
126  Ga.  567,  55  S.  B.  491. 

6»  The  foxmdation  for  the  submission  of 
the  alleged  dying  declarations  to  the  juiy 
-was  suffidoitly  laid.  Young  v.  State,  114 
Ga.  850,  40  S.  B.  1000. 

7.  An  excerpt  from  the  judge's  charge  on 
the  subject  of  dying  declarations  is  set  out, 
and  error  assigned  because  the  court  in- 
Btmcted  the  jury  that  these  declarations 
were  first  passed  upon  by  the  court  prima 
fade  An  examination  of  the  context  dis- 
closes that  tbe  instructions  were  in  accord- 
ance with  what  the  Supreme  Court  said 
should  be  charged  on  this  subject  in  the  case 
of  Bush  ▼.  State,  109  Ga.  126,  34  8.  E.  298. 

&  One  of  tbe  grounds  of  the  motion  pre- 
aents  tbe  contention  that  the  testimony  of 
the  defendant's  witnesses  was  uncontradicted, 
and  that  the  jury'  was  bound  to  give  weight 
to  this  testimony.  The  credibility  of  the  wit- 
is  exclusively  for  the  jury.    In  tliis 


case  the  testimony  of  these  witnesses  was 
contradicted  in  many  material  respects,  and 
an  effort  was  made  to  impeach  them  by  pre- 
vious contradictory  statements,  yet  we  feel 
sure  that  the  jury  did  give  weight  to  their 
testimony;  otherwise,  the  verdict  should  have 
been  for  murder,  not  for  voluntary  man- 
slaughter. 

9.  The  last  ground  Is  upon  newly  discov- 
ered testimony..  The  showing  in  this  respect 
did  not  come  up  to  the  rule.  Besides,  it  was 
mainly  impeaching  in  its  character. 

10.  Though  we  have  some  doubt  of  the  de- 
fendant's guilt,  yet  after  a  careful  and  pains- 
taking study  of  the  record  we  find  no  rever- 
sible error:  and  the  evidence  is  sufliclent 
to  support  the  verdict,  which  is  approved  by 
an  honest  and  conscientious  trial  judge. 

Judgment  affirmed. 

a  Oa.  App.  146) 
KINARD  V.  STATE.     (No.  172.) 
(Court  of  Appeals  of  CSeorgia.     Feb.  5,  1907.) 

1.  False    Pbetenses— Pbosboutiok—Accusa- 
TioN— Sufficiency. 

The  aceusation  was  sufficient,  aa  against 
the  demorren  of  the  defendant. 

2.  JURT--CnAI.LENGE— GbOUNDS  OF  —  SeBVICX 
AT  PbECEDINO  TEBlf. 

It  is  good  ground  of  challenge  to  a  juror  in 
a  city  court,  if  the  objection  be  timely  made, 
that  such  juror  served  upon  the  jury  in  the  same 
court  at  the  next  preceding  term. 
S.  False  Pbbtenses  —  Pboseotttion  —  Evi- 

DENGlfr— ADICISSIBILITT. 

upon  the  trial  of  a  person  charged  with 
cheating  and  swindling  by  malting  false  repre- 
sentations as  to  the  ownership  of  property, 
claim  affidavits,  bonds,  etc.,  filed  by  tbird  per- 
sons to  a  levy  upon  certain  property  as  the  prop- 
erty of  the  defendant,  are  not  admissible  in  evi- 
dence. 
^  CJbiminal  Law  —  Best  Evidence  —  Cebti- 

FiED  Copies  of  Recorded  Instbitments. 
Certified  copies  of  duly  recorded  instru- 
ments shown  to  De  in  the  possession  of  the  de- 
fendant are  admissible  in  evidence  against  him, 
in  a  criminal  case,  as  against  the  objection  that 
the  original  is  the  highest  evidence,  unless  he 
voinntarily  offers  to  produce  the  originals. 
Farmer  v.  State,  28  S.  B.  26,  100  Ga.  41. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.  14,  Criminal  Law,  §§  887,  888;  vol.  20,  Ev- 
idence, SS  638,  642,  671.] 

5.  False  Pbetenses  —  Pbosecution  —  Evi- 
dence—Sufficiency. 

The  evidence  in  this  case  is,  as  a  matter  of 

law,  insufficient  to  sustain  the  verdict. 
(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Worth  Oonn- 
ty ;  Spence,  Judge. 

C.  L.  Kinard  was  convicted  in  a  city  court 
of  cheating  and  swindling.  On  certiorari 
the  conviction  was  sustained,  and  defendant 
brings  error.    Reversed. 

C.  L.  Kinard  was  tried  in  the  city  court 
of  Sylvester  before  Judge  Park.  The  accusa- 
tion (founded  upon  the  affidavit  of  G.  C. 
Ford  and  J.  O.  Holloman,  to  the  best  of  their 
knowledge  and  belief)  alleged  that  C  L. 
Kinard,  on  February  8,  1904,  falsely  and 
fraudulently  represented  to  Ford  &  Holloman 
that  he  had  rented  land  enough  for  12  plows 
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from  J.  R.  Hill,  and  land  enough  for  5  plows 
from  T.  J.  Pinson,  and  was  going  to  run  17 
plows  that  year;  that  he  had  and  owned  17 
mules  that  were  unincumbered,  there  being 
nothing  against  them,  that  had  cost  him  an  av- 
erage of  $100  each;  that  he  owned  and  had  in 
his  own  name  and  rigbt  good  and  solvent  notes 
enough  to  make  him  well  worth  $4,000— and 
thereupon  obtained  a  credit  from  Ford  &  Hollo- 
man  for  commercial  fertilizers  to  the  amount 
and  value  of  $1,579.16,  and  thereby  caused 
Fond  &  Holloman  loss  and  injury  to  that 
amount  and  value.  The  accused  demurred  on 
the  following  grounds:  (1)  The  accusation 
is  not  based  on  a  positive  affidavit,  as  pre- 
scribed by  the  act  creating  the  city  court 
Acts  1905,  p.  37a  (2)  It  fails  to.  allege  that 
defendant  made  or  procured  another  to  make 
any  false  representations  to  Ford  &  Hollo- 
man,  with  intent  to  obtain  from  them  any 
money  or  other  thing  of  value.  (3)  It  does  not 
allege  any  deceitful  means  or  artful  prac- 
tices made  or  used  by  defendant  before  ob- 
taining the  fertilizers.  (4)  It  does  not  ap- 
pear that  any  representation  was  made  prior 
to  or  at  the  time  of  obtaining  the  fertilizers. 
(5)  It  does  not  allege  with  sufficient  particu- 
larity the  place  of  the  commission  of  the  al- 
leged crime,  merely  alleging  that  it  was  in 
Worth  county,  without  putting  defendant  on 
notice  of  the  particular  place,  without  en- 
abling him  to  prepare  his  defense,  and  es- 
pecially failing  to  enable  him  to  prepare  a 
defense  of  alibi.  (6)  It  nowhere  sets  forth 
that  any  fraudulent  representations  were 
made  by  him  to  any  person  for  the  purpose 
and  with  intent  of  defrauding  Ford  &  Hollo- 
man.  (7)  It  Is  insufficient,  as  a  whole,  to  be 
the  basis  of  a  valid  conviction.  (8,  11)  The 
representation  that  he  "was  going  to  run  17 
plows  that  year"  was  of  not  a  past  or  ex- 
isting fact,  but  of  an  act  contemplated  to  be 
done  in  the  future,  and  could  not  be  the 
basis  of  an  accusation  charging  him  with 
fraudulently  obtaining  credit;  and  it  does  not 
appear  that  he  entertained  a  different  inten- 
tion when  the  statement  was  made,  nor 
whether,  if  he  did  intend  to  run  this  num- 
ber of  plows,  he  had  good  cause  for  changing 
his  mind  and  not  doing  so.  (9)  It  Is  not  al- 
leged that  his  representations  misled  or  de- 
ceived Ford  &  Holloman,  or  caused  them 
to  part  with  their  property  to  their  injury, 
or  in  what  way  they  were  Injured.  (10)  It 
is  not  alleged  that  they  parted  with  the  fer- 
tilizers to  him  on  the  representations  he 
made  to  them,  nor  that  they  were  in  any  way 
injured  in  consequence  of  the  representations. 
(12)  It  is  not  alleged  how  much  Ford  &  Hol- 
loman estimated  and  considered  the  pro- 
posed crop  to  be  worth,  nor  how  much  Kin- 
ard*s  rent  contract  was  worth  from  Hill  and 
Pinson,  nor  what  amount  of  solvent  notes  he 
claimed  he  owned;  the  allegation  being  that 
all  of  the  property  rights  enumerated  in  the 
affidavit,  according  to  the  judgment  of  Ford 
&  Holloman,  were  worth  $4,000,  without  spec- 
ifying the  value  of  Kinard's  property  going 


to  make  up  this  total,  for  which  reason  he 
is  not  notified  of  what  he  is  expected  to  meet 
(13)  It  does  not  appear  what  amount,  or  that 
any  amount  of  property  or  any  other  thing 
of  value  was  parted  with  by  Ford  &  Hollo- 
man upon  the  representatiohs  made  to  them« 

This  demurrer  having  been  overruled,  evi- 
dence was  introduced  under  which,  together 
with  the  judge's  charge,  the  jury  found  the 
accused  guilty.  On  certiorari  the  conviction 
was  sustained,  and  the  accused  excepted. 
His  assignments  of  error  are  shown  by  the 
headnotes,  in  connection  with  the  following 
statement  of  what  appears  from  i:he  evidence: 
As  a  basis  of  credit  for  fertilizers  sold  to 
him  by  Ford  &  Holloman,  at  the  date  and  in 
the  county  alleged,  the  accused  stated  to 
Holloman  that  he  had  17  good  mules,  un- 
incumbered, on  which  he  did  not  owe  a  cent; 
that  he  had  rented  from  J.  R.  Hill  a  12- 
horse  farm  and  from  T.  J.  Pinson  a  5-horse 
farm;  and  that  he  had  good  notes  and  other 
property  to  the  amount  of  $2,300,  the  notes 
being  with  the  Sylvester  Banking  Company 
for  collection.  Ford  &  Holloman  extended 
him  the  credit  relying  on  this  statement  He 
has  paid  them  nothing,  and  they  have  lost 
between  $1,500  and  $1,600.  He  rented  from 
T.  J.  Pinson  a  2-mule  farm,  80  or  90  acres, 
In  1904,  and  paid  him  the  rent  In  the  same 
year  he  rented  from  J.  R.  Hill  490  acres  of 
cultivatable  land,  which  could  be  cultivated 
with  32  plows.  There  were  12  or  14  mules 
on  this  land,  8  wage  hands,  and  3  croppers. 
He  planted  all  the  land,  but  could  not  work 
It  on  account  of  labor  falling.  There  was 
sickness  among  the  laborers  and  In  his  fam- 
ily. He  made  a  poor  crop  of  everything. 
Walters,  his  overseer  on  the  Hill  place,  testi- 
fied that  he  ran  a  12-horse  f  arm  there,  and 
there  was  a  cropper  who  started  a  2-horse 
farm,  but  he  quit  in  the  spring,  and  they 
could  not  get  labor  to  work  the  crop.  They 
made  about  150  bushels  of  com  with  the  13 
plows,  and  about  60  bales  of  cotton  on  both 
places  rented. 

Over  objection,  a  copy  of  a  mortgage  from 
the  accused  to  the  First  National  Bank  of 
Sylvester,  for  $315.50  principal,  dated  Feb- 
ruary 5,  1904,  and  covering  8  mules,  was  ad- 
mitted in  evidence.  The  objection  was  on  the 
grounds  that  the  original  mortgage  had  not 
been  satisfactorily  accounted  for,  that  the 
mortgage  appeared  to  have  been  marked  paid 
and  canceled  of  record,  and  that  it  was  irrel- 
evant The  cashier  of  the  bank  testified  that 
the  mortgage  was  marked  paid  and  tuj-ned 
over  to  the  accused  on  his  giving  the  bank  a 
draft  for  the  amount  of  It  which  draft  was 
dishonored  on  presentation.  It  also  was  put 
in  evidence.  The  mortgage  was  foreclosed, 
and  5  mules  were  levied  on  to  satisfy  the  exe- 
cution Issued  thereunder.  There  was  a  fur- 
ther objection  to  the  admission  of  the  draft 
and  of  the  testimony  concerning  it  and  of 
the  evidence  as  to  the  foreclosure  of  the 
mortgage,  upon  the  ground  that  the  sam<t 
was  Irrelevant    Objection  was  likewise  made 
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to  evidence  concerning  a  mortgage  on  mules, 
made  in  1903,  by  tbe  accused  to  Sam  Farkaa. 
Another  objection  that  was  overruled  was 
to  the  introduction  of  claim  affidavits  and 
bonds  interposed  by  J.  F.  Kinard,  T.  M. 
Wilder,  and  C.  W.  Hill  to  the  levy  of  the 
mortgage  fl.  fa.,  before  mentioned,  on  cer- 
tain mules;  the  ground  of  objection  being 
that  the  evidence  was  Irrelevant.  The  testi- 
mony shows  that  in  1904  the  accused  had 
with  the  Sylvester  Banking  Ck>mpany  notes 
to  the  amount  of  $1,800  or  |2,000,  though  in 
February  they  had  been  placed  in  the  hands 
of  an  attorney  for  collection.  There  were 
$2,300  worth  of  them  at  first,  but  the  bank 
had  collected  some  of  them.  They  had  been 
pledged  to  the  bank  in  1903,  but  this  pledge 
had  been  released  by  substitution  of  securi- 
ties. Most  of  these  notes  stood  in  the  name 
of  J.  F.  Kinard  &  Sons,  but  upon  a  dissolu- 
tion of  the  partnership  on  distribution  of  as- 
sets these  notes  had  been  given  to  the  accused. 
At  the  First  National  Bank  of  Sylvester 
he  had  between  $1,000  and  $2,000  worth  of 
similar  notes.  It  appeared  from  the  testi- 
mony that  he  had  about  18  mules  in  Febru- 
ary, 1904;  but  It  did  not  appear  that  any  of 
the  mortgaged  m^iles,  already  mentioned,  were 
Included  in  this  number.  He  had  been  en- 
gaged during  that  season  in  buying  and  sell- 
ing mules. 

Further  objection  was  made  to  the  admis- 
sion of  the  following  evidence,  on  the  ground 
that  It  was  irrelevant  and  immaterial:  The 
sheriff  testified,  as  to  his  efforts  to  find  the 
mules  described  in  the  mortgage  fl.  fa.  al- 
ready mentioned,  that  he  found  4  of  the  mules 
at  T.  M.  Wilder's  place  and  1  at  O.  F.  Kln- 
ard*8  place,  but  his  further  search  did  not 
find  any.  An  officer  of  the  Sylvester  Bank- 
ing Company  testified  that  tbe  consolidated 
note  of  J.  F.,  O.  F.,  and  C  L.  Kinard,  held 
by  that  bank,  on  February  8,  1904,  was  for 
$4,048.38.  J.  F.  Kinard  testified  that  he 
paid  at  least  $8,000  of  the  note  made  to 
tbe  Sylvester  Banking  Ck)mpany  with  his 
own  money:  and  in  answer  to  the  question 
whether  the  defendant  was  worth  $4,000  on 
February  8,  1904,  he  answered:  ''If  he  had  lt» 
I  did  not  know  where  it  was  «f 

Payton  &  Hay,  for  plaintiff  in  error.  W. 
B.  Wooten,  Sol.  Gen.,  and  J.  H.  Tipton,  for 
the  State. 

POWELL,  J.    (Tudgment  reversed. 


(1  Ga.  App.  6M) 

MAHAN  V.  STATE.    (No.  253.) 
(Court  of  Appeals  of  Georgia.    March  28,  1907.) 

1.  Cbiminal  Law— Best  ahd  Secondabt  Ev- 
idence. 

Where  the  original  mortgage  was  in  the  poe- 
lession  of  the  defendant'  in  a  criminal  case,  a 
certified  copy  of  the  same,  made  from  the  record, 
is  admissible  in  evidence  a^inst  him,  as  against 
tbe  objection  that  the  oriemal  is  the  highest  evi- 
dence, unless  he  volantarily  offers  to  produce  the 


original.    Kinard  v.  State,  58  S.  E.  263,  1  Ga. 
App.  146. 

[Bid.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  14,  Crimmal  Law,  ${  ^,  888.] 

2.  Appeai/— Review. 

There  was  some  evidence  to  support  the  ver- 
dict ;  and,  as  the  trial  court  was  satisfied  there- 
with, this  court  cannot  disturb  the  judgment 
refusing  a  new  trial,  where  no  error  of  law  was 
committed. 
(Syllabus  by  the  Court.) 

Error  from  City  Oourt  of  Floyd  Gounty; 
Hamilton,  Judge. 

One  Mahan  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

George  A.  H.  Harris  &  Son,  for  plaintiff  In 
error.    W.  H.  Ennls,  Sol.  Gen.,  for  the  State. 

HILL,  O.  J.    Judgment  affirmed. 


(1  Oa.  App.  196) 
JOHNSON  V.  STATE.     (No.  180.) 
(Ourt  of  Appeals  of  Georgia.    Feb.  13,  1907.) 

1.  Statutes  —  CowsTBUCTiON  —  Penal  Stat- 
utes. 

Criminal  statutes  are  to  be  strictly  con- 
strued:  and  it  cannot  be  presumed,  as  aeainst 
the  defendant  in  a  criminal  case,  that  the  Le^s- 
lature  (in  the  absence  of  a  formal  expression 
of  such  purpose)  intended  to  enlarge  or  extend 
the  previously  well-defined  legal  meaning  of 
terms  employed  by  that  body  in  a  new  act,  so  as 
to  make  a  new  classification  or  cause  the  de- 
scriptive words  to  include  an  additional  class  of 
objects  to  that  formerly  understood  by  such 
terms. 

[Ed.  Note—For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  8S  302-^06,  322.] 

2.  Indictment  —  Issues,  Pboof,  and  Vari- 
ance—Place OF  Offense— HiOHWATs— Es- 
tablishment. 

If  tbe  criminality  of  an  act  depends  upon 
the  place  where  it  is  committed,  the  allegation  of 

I)lace  is  material ;    and  variance  between  the  al- 
egation  and  the  proof  is  fatal. 

(a)  Proof  that  a  road  was  commonly  and  large- 
ly used  by  the  general  public  for  a  number  of 
years,  without  more,  will  not  support  an  allega- 
tion that  such  was  a  "public**  highway,  or  a 
"public"  road. 

(b)  The  words  "public  highway"  denote  a 
generic  term.  The  words  "a  public  road,"  when 
used  in  an  indictment  based  upon  the  act  of 
1905  (Acts  1905.  p.  114),  are  descriptive  of  a 
species  whose  identity  and  characteristics  are 
fixed  by  law,  and  are  material ;  and  the  allega- 
tion must  be  sustained  by  proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §§  544-- 
547.] 

3.  Dbunkabds— Intoxication  on  Hiohwats 
—Highway  and  Road  Distinguished. 

The  terms  "public  highway"  and  "public 
road"  are  not  svnonymous. 

(a)  Tbe  word  "road"  refem  to  the  piece  or 
strip  of  land  taken.  "Way,"  in  legal  parlance, 
merely  denotes  an  easement,  and  that  the  land 
has  been  subjected  to  servitude. 

(b)  "Highway"  is  also  a  generic  term,  which 
includes  other  uses  l>e8ides  the  right  of  ordinary 
locomotion  over  land  which  has  been  subjected 
to  public  use. 

4.  Highways — ESstablishment— Dedication. 

A  road  can  be  proved  to  be  a  public  road — 
i.  e.,  in  use  as  a  public  highway — in  four  ways. 
A  public  road  is  created  in  four  ways:  (1)  By 
a  legislative  enactment;  (2)  by  action  oi  the 
proper  county  authorities;  (3)  by  dedication; 
(4)  by  prescriptiozu 
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6.  Sams — Pxescbiption— Dedication. 

In  the  absence  of  proof  of  the  establishment 
of  a  public  road  by  legislative  enactment,  or  by 
action  of  the  proper  county  authorities,  evidence 
of  20  years'  use  and  working  by  the  proper 
authorities  will  create  a  public  highway,  gener- 
ally called  a  "public  road,"  by  prescription; 
and  proof  of  7  years'  use,  if  accompanied  by  evi- 
dence of  intention  to  give  a  way  on  the  part  of 
the  owner,  and  like  evidence  of  acceptance  on 
the  part  of  the  public  authorities,  will  establish 
a  dedication. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  $§  1-10;  vol.  15,  Dedica- 
tion, S  13.] 

6.  Same. 

Consequently,  where  one  is  indicted  for  be- 
ing intoxicated  on  a  public  highway,  it  is  er- 
ror to  charge:  "If  the  evidence  shows  you 
*  *  *  that  this  road  was  used  by  the  public 
for  a  number  of  years,  or  *  *  *  by  a  com- 
munity of  people  for  any  number  of  years,  as 
a  matter  of  convenience  or  necessity,  •  «  • 
or  for  the  regular  use  of  travel,  it  would  not 
be  incumbent  upon  the  state  to  show  that  It 
was  a  public  road  or  private  highway,  establish- 
ed by  law  or  the  county  authorities,  and  main- 
tained as  such." 

7.  Sams. 

It  is,  for  the  same  reason,  error  to  instruct 
the  jury  as  follows:  "I  charge  you  that  it  is 
immaterial  as  to  whether  or  not  this  road  was 
maintained  bj  the  public  or  county  authorities 
as  a  public  highway  or  private  way ;  but  if  you 
find  that  this  road  was  used  as  a  highway  by 
A  community  of  people  for  any  number  of  years, 
as  a  means  of  mgress  or  egress  to  and  from 
their  homes,  and  that  the  crime  was  committed 
on  said  road  b^  this  defendant,  it  would  be  your 
duty  to  find  him  guilty." 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Douglas;  Roan, 
Judge. 

One  Johnson  was  convicted  of  being  in- 
toxicated on  a  highway,  and  he  brings  ei*- 
ror.    Reversed. 

J.  W.  Quincey,  for  plaintiff  in  error.  M. 
D.  Dickerson,  Sol.,  and  W.  C.  Lankford,  for 
the  State. 

RUSSELL,  J.  The  defendant  in  the  court 
below  was  indicted  for  the  olfens^  of  being 
intoxicated  on  a  public  highway.  The  word- 
ing of  the  act  (Acts  1905,  p.  114),  so  far  as 
material  in  this  case,  is  as  follows:  *lt 
shall  be  unlawful  for  any  person  ♦  •  • 
to  be  and  appear  in  an  intoxicated  condition 
on  any  public  street  or  highway."  Upon  the 
trial  the  Jury  convicted  the  defendant  He 
asked  for  a  new  trial,  which  was  refused, 
and  he  now  excepts  to  the  judgment  of  the 
trial  judge  in  overruling  his  motion,  and  as- 
signs error  thereon. 

In  the  amendment  to  his  motion,  approved 
by  the  court,  the  defendant  complains  that 
the  court  erred  in  the  following  charge:  "It 
is  one  of  the  contentions  of  the  defendant  in 
this  case  that  the  road  or  highway  upon 
which  the  alleged  offense  was  committed  is 
not  such  a  public  road  or  highway  as  is  con- 
templated by  the  act  I  charge  you  that  if 
the  evidence  in  this  case  shows  to  you  to  a 
moral  and  reasonable  certainty,  and  beyond 
a  reasonable  doubt,  that  this  road  was  used 
by  the  public  for  a  number  of  years,  or  was 
used  by  a  community  of  people  for  any  num- 


ber of  years,  as  a  matter  df  convenience  or 
necessity.  In  going  to  and  from  market  or 
church,  or  for  the  regular  use  of  travel,  it 
would  not  be  Incumbent  upon  the  state  to 
show  that  it  was  a  public  road  or  private 
highway,  established  by  law  or  the  county 
authorities,  and  maintained  as  such;  but  if 
you  find  that  this  road  upon  which  the  al- 
leged crime  was  committed  was  used  as  be- 
fore stated,  then  it  would-be  your  duty  to 
find  the  defendant  guilty,  if  you  find  in 
point  of  fact  that  he  did  commit  the  act 
charged  in  the  bill  qt  indictment  I  charge 
you  that  it  is  immaterial  as  to  whether  or 
not  this  road  was  maintained  by  the  public 
or  county  authorities  as  a  public  highway  or 
private  way;  but  if  you  find  that  this  road 
was  used  as  a  highway  by  a  community  of 
people  for  any  number  of  years,  as  a  means 
of  ingress  or  egress  to  and  from  their  homes, 
and  that  the  crime  was  committed  on  said 
road  by  this  defendant,  it  would  be  your 
duty  to  find  him  guilty."  The  plaintiff  in 
error  assigns  two  errors  on  the  toregoing 
charge:  (1)  That  it  authorized  the  verdict 
of  guilty,  when  the  evidence  showed  that  the 
offense  charged  was  not  committed  on  a  pub- 
lic highway,  as  contemplated  by  the  act  of 
the  Legislature  making  drunkenness  on  a 
public  highway  a  violation  of  law;  (2)  that 
the  charge  intimated  that  a  crime  had  ac- 
tually been  committed.  The  second  ground 
of  the  exception  was  abandoned  in  the  argu- 
ment in  this  court  There  is  but  one  ques- 
tion, therefore,  to  be  settled  in  this  case,  as 
the  evidence  would  authorize  the  jury  to 
have  found  that  the  defendant  was  intoxicat- 
ed; and  the  purpose  of  our  inquiry  will  be 
to  ascertain  what  the  Legislature  intended 
by  the  words  "public  highway"  in  the  act, 
and  what  is  the  true  meaning  of  the  words 
"public  road"  in  the  indictment  If  the 
place  where  the  defendant  was  alleged  to  be 
intoxicated,  as  shown  by  the  evidence,  is  a 
public  highway,  then  the  verdict  of  the  jury 
is  right  If  the  evidence  adduced  and  ap- 
pearing in  the  record  does  not  show  the  place 
where  the  acts  of  the  defendant  were  com- 
mitted to  be  a  public  road  and  public  high- 
way, then  the  charge  of  the  trial  judge  was 
erroneous,  and  the  verdict  should  be  set 
aside. 

It  is  insisted  by  state's  counsel  that  the 
lawmakers  intended  to  protect  all  highways 
which  are  used  by  the  public  and  which  are 
in  this  sense  public;  and  the  question  is  ask- 
ed: "If  the  Legislature  intended  to  make  it 
a  criminal  offense  for  a  person  to  be  Intox- 
icated on  public  roads  established  by  law, 
why  did  the  act  not  say  such  public  roads 
as  are  statutory  or  established  by  law?"  In 
the  opinion  of  the  members  of  this  court,  the 
peace  and  quiet  of  the  citizen  who  lives  on 
any  road  which  is  usied  for  travel  by  the  pub- 
lic is  entitled  to  the  same  protection,  by  sim- 
ilar means,  to  that  provided  in  this  healthful 
statute  for  those  who  happen  to  live  on  pub- 
lic roads,  and  it  is  the  prerogative  of  the 
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Legislature  to  so  amend  tbe  act  of  1905  as  to 
make  this  the  law;  but  it  is  not  within  the 
jurisdiction  of  this  or  any  other  court  to 
legislate,  and  the  fact  that  in  the  very  erea* 
tlon  of  this  court  It  is  bound  by  the  decisions 
of  the  Supreme  Court  largely  limits  our  pow- 
er to  construe.  So  while  we  think,  for  our- 
selves, that  all  roads  are  alike  entitled  to 
protection,  it  cannot  be  presumed  .that  the 
Legislature  did  not  know  the  meaning  of 
the  terms  it  chose  to  employ  in  its  act  It 
is  rather  to  be  inferred,  and  is  clear  to  our 
mind,  that  for  some  sufficient  reason  the 
legislative  mind  did  not  see  proper  to  apply 
the  operation  of  its  act  to  roads  which  might 
cease  to  be  used  at  the  will  of  those  who 
owned  and  controlled  them;  1.  e.,  at  the  will 
of  the  owners  of  the  fee.  Criminal  statutes 
are  to  be  strictly  construed  with  a  view  to 
protecting  every  right  of  the  citizen,  and  as 
against  the  defendant  in  a  criminal  case  it 
cannot  be  presumed  that  the  Legislature  in- 
tended to  enlarge  and  extend  the  previously 
well-defined  meaning  of  terms  employed  by 
them  to  constitute  a  crime;  more  especially 
as  the  words  '^public  street  and  highway" 
had  been  defined  by  the  courts  of  this  state 
and  had  a  fixed  and  definite  meaning.  The 
term  "public  road"  is  not  only  distinguished 
from  "private  way,"  but  it  must  mean  a  way, 
not  only  used  by  the  public,  but  maintained, 
repaired*  and  controlled  by  the  proper  au- 
thorities having  in  charge  the  public  roads. 
Penalties  are  affixed  for  various  violations  of 
the  road  law,  which  would  be  unjust  and  in- 
applicable to  roadways  subject  to  be  discon- 
tinued at  the  pleasure  of  other  than  the  public 
authorities;  and  the  safety  "of  a  citizen  de- 
mands that  these  penalties  provided  for  the 
public  good  shall  not  be  enforced  as  to  pass- 
ways  opened,  used,  and  mahitained  only 
during  the  pleasure  of  private  citizens.  Fur- 
thermore, the  burden  of  keeping  up  the  pub- 
lic roads  has  to  be  borne  by  the  great  body 
of  the  citizens,  so  that  we  are  bound  to  con- 
strue the  words  of  the  statute  as  well  as  the 
allegations  of  the  indictment  strictly. 

That  a  variance  between  the  allegations 
in  an  Indictment  which  are  material  and 
the  proof  offered  in  support  thereof  is  fatal 
Is  axiomatic ;  and  "if  the  criminal  character 
of  the  act  depends  upon  the  locality  in  which 
it  is  conmiltted,  the  allegation  of  place  be- 
comes material,  •  •  *  furnishes  an  es- 
sential feature  in  the  description  of  the  of- 
fense, must  be  accurately  laid,  and  matter 
of  local  description  must  be  proved."  If, 
therefore,  the'  proof  in  this  case  (as  we  think) 
does  not  show  that  the  place  where  the  de- 
fendant appeared  intoxicated  was  the  same 
place  or  such  a  place  as  is  alleged  in  the  in- 
dictment the  variance  will  be  fatal.  In  our 
judgment  the  place  shown  by  the  evidence 
is  a  piece  of  land  owned  and  worked  by 
private  individuals,  over  which  the  public  is 
permitted,  at  the  will  of  the  owners,  to  pass 
and  repass  as  may  suit  the  convenience,  ne- 


cessity, or  pleasure  of  the  passer-by,  but 
which  has  never  become  either  tbe  pub- 
lic highway  mentioned  in  the  statute  or  the 
public  road  used  to  describe  it  in  the  indict- 
ment In  our  opinion  the  error  In  this  case 
arose  from  confusing  a  road  used  by  the 
public  with  a  public  road.  There  can  be  no 
doubt  that  the  state  proved  that  the  locality 
where  the  defendant  is  alleged  to  have  been 
intoxicated  is  a  road,  which  simply  means 
a  piece  of  land  either  used  or  appropriated 
for  traveL  But  the  indictment  alleged  "^ 
public  road,"  and  the  statute  penalizes 
drunkenness  on  the  "public  highway."  Thus 
it  became  essentially  material  to  be  shown 
whether  the  road  in  question  was  a  public 
road  and  public  highway.  We  think  there  is 
a  fatal  variance  betwe^i  the  proof  and  the 
allegations  made,  not  because  the  location 
was  not  "a  road,"  but  because  it  was  not 
shown  to  be  "a  public  road,"  and  because,  on 
the  contrary,  the  evidence  established  tbe 
fact  that  it  was  not  a  public  road.  So  far 
as  the  general  and  continuous  use  by  an  en- 
tire community  is  concerned,  the  proof  is 
sufficient;  but  mere  use  is  not  enough  to 
prove  dedication  or  prescription,  if  either  was 
relied  upon. 

,  The  terms  "public  highway"  and  "public 
road"  are  not  synonymous.  We  sometimes 
use  the  term  "road"  in  ordinary  conversation 
in  the  same  sense  as  *'way,"  but  in  legal* 
parlance  this  is  improper.  "'Road'  means 
any  piece  of  land  used  or  appropriated  for 
traveL  ♦  ♦  ♦  *Way*  ♦  ♦  ♦  means  near- 
ly the  same  thing,  as  *right  of  way'  or,  in 
other  words,  the  right  of  one  i>erson,  *  *  * 
or  of  the  community  at  large,  to  pass  over 
the  land  of  another."  ChoUar-Potosi  Mining 
Co.  V.  Kennedy,  93  Am.  Dec.  416,  3  Nev.  361. 
The  word  used  in  the  statute  is  "highway," 
which  Is  defined  by  1  Bouv.  Law  Diet.  750, 
to  be  "a  passage,  road,  or  street  which  every 
citizen  has  a  right  to  use."  But  even  this 
definition  is  not  exhaustive,  because  the 
term-  may  be  applied  more  broadly.  Abbott's 
Law  Dictionary  says:  "There  is  a  difference 
in  the  shade  of  meaning  conveyed  by  two 
uses  of  the  word.  Sometimes  it  signifies 
right  of  free  passage,  hi  the  abstract, 
not  importing  anything  about  the  character 
or  construction  of  the  way.  Thus  a  river  is 
called  a  highway.  ♦  ♦  •  Again,  it  has 
reference  to  some  system  of  law  authorizing 
the  taking  of  a  strip  of  land,  and  preparing 
and  devoting  It  to  the  use  of  travelers.  In 
this  use  it  imports  a  roadway  upon  the  soil, 
constructed  under  the  authority  of  these 
laws."  We  may  say,  then,  in  brief,  that  thp 
word  "road"  refers  to  the  land.  ."Highway" 
denotes  the  easement,  and  that  the  land  tak- 
en has  been  subjected  to  servitude,  "carrying 
with  it  the  right  to  use  the  soil  for  tbe  pur- 
poses of  repair  and  improvement,  and  in 
cities  for  the  more  general  purposes  of  sew- 
erage, the  distribution  of  light  and  water, 
and    the    furtherance    of    public    morality. 
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health,  trade,  and  conyenience.*'  A  highway 
may  he  a  road,  but  a  road  is  not  necessarily 
a  public  highway.  To  be  a  public  highway 
it  must  be,  as  stated  in  the  indictment  In 
this  case,  a  public  road. 

It  being  settled,  then,  that  the  statute  has 
reference  to  only  such  public  roads  as  are 
public  highways,  we  come  to  consider  the 
nature  of  the  proof  required  to  show  whether 
a  given  locality  is  within  the  descriptive 
term  "a  public  road."  A  public  road  can  be 
created  in  four  ways:  (1)  By  a  Legislative 
enactment ;  (2)  by  action  of  the  proper  coun- 
ty authorities;  (3)  by  dedication;  and  (4) 
by  prescription.  No  effort  was  made  to  prove 
the  character  of  the  road  in  this  case,  as 
coming  under  either  of  the  first  two  heads. 
Was  it  proved  to  be  a  road  by  dedication? 
The  evidence  perhaps  established  fully  that 
Oberry,  the  owner,  had  evidenced  an  inten- 
tion to  donate  the  land  to  the  public;  but 
the  evidence  also  disclosed  the  fact  that  there 
had  been  no  acceptance  on  the  part  of  the 
public.  There  is  no  evidence  that  the  public 
authorities  have  ever  worked  the  road  as  a 
public  road.  Construing  section  B591  of  the 
Oivil  Code  of  1805,  which  is  in  these  words, 
'*If  the  owner  of  lands,  either  expressly  pr 
by  his  acts,  dedicates  the  same  to  public  use^ 
and  the  same  is  so  used  for  such  a  length 
,of  time  that  the  public  accommodation  or 
private  rights  might  be  materially  affected 
by  an  interruption  of  the  enjoyment,  he  can- 
not afterwards  appropriate  It  to  private  pur- 
poses," Justice  Cobb  says:  "A  dedication  to 
public  use  is  ♦  ♦  ♦  not  complete  until 
two  things  appear;  that  is,  an  intention  on 
the  part  of  the  owner  to  dedicate  his  prop- 
erty to  the  public  use,  and  an  acceptance  on 
the  part  of  the  public  of  the  property  for 
such  use.  ♦  ♦  ♦  The  intention  to  dedicate 
need  not  be  shown  by  an  express  declaration 
to  that  effect  But  the  use  must  be  of  such 
a  character  as  to  clearly  indicate  that  the 
public  has  accepted  the  dedication  of  the 
property  to  the  public  use.  The  acceptance 
need  not  be  express;  but  if  the  way  be  used 
by  the  public,  and  worked,  or  treated  by  the 
public  authorities  as  a  part  of  a  system  of 
public  highways  in  the  place  where  the  way 
is  claimed,  and  this  is  continued  *for  such  a 
length  of  time  that  the  public  accommodation 
and  private  rights  might  be  materially  af- 
fected by  the  interruption  of  the  enjoyment,* 
the  dedication  to  the  public  use  is  complete 
as  against  the  owner  of  the  fee."  Healey 
V.  Atlanta,  125  Ga.  737,  54  S.  B.  749,  citing 
Mayor  and  Council  of  Madison  v.  Booth,  53 
Oa.  609;  Parsons  v.  Trustees,  44  Ga.  529; 
Georgia  B.-  Co.  v.  Atlanta,  118  .Ga.  486,  45 
S.  B.  256 ;  Kelsoe  v.  Oglethorpe,  120  Ga.  951, 
48  S.  B.  366,  102  Am.  St.  Bep.  138.  And  in 
the  Healey  Case  it  is  further  said  that  un- 
less it  appears  clearly  that  the  ''dedication 
was  accepted  by  the  public  authorities,  either 
in  express  terms  or  by  implication  resulting 
from  the  maintenance  of  a  way  as  public 


in  its  nature,"  the  use  of  one's  property  will 
not  amount  to  a  dedication.  In  the  head- 
note  it  is  said  that  "in  every  case  of  an  im- 
plied dedication  it  must  appear  that  tlie 
property  has  been  in  the  exclusive  control  of 
the  public  for  a  period  long  enough  to  raise 
the  presumption  of  a  gift"  We  assume  this 
latter  statement  to  be  a  succinct  statement 
as  to  the  time  necessary  to  create  a  road 
by  dedication,  and  it  is  also  baaed  upon 
sound  reason;  for,  if  there  is  an  implied 
dedication,  it  must  rely  upon  the  presumption 
of  a  gift,  which  arises  in  seven  years. 

It  being  further  true  that  the  use  by  the 
public  of  Mr.  Oberry's  property  is  not  neces- 
sarily inconsistent  with  the  retention  of 
dominion  by  hhn,  we  think  that  the  state 
failed  to  show  dedication  as  to  the  road  in 
Question.  Nor  will  the  evidence  authorize 
the  conclusion  that  the  road  had  become  a 
public  road  by  prescription,  because  It  no- 
where appeared  that  the  public  had  used  and 
maintained  it  as  a  highway  for  a  period  of 
20  years  or  more.  In  Southern  Bailway  Co. 
V.  Combs,  124  Ga.  1010,  63  S.  B.  508,  the 
court  (while  declining  to  determine  the  exact 
term  of  use  by  the  public  and  working  by 
public  authorities  necessary  to  make  a  road 
a  public  road  by  prescription)  says:  "It  is 
certain  that  a  road  may  become  a  public  road 
when  it  has  been  used  by  the  public  and 
worked  by  the  public  authorities  for  20 
years."  And  we  will  add  that  20  years'  use, 
and  work,  maintenance,  and  control  by  the 
public  road  authorities,  are  required  to  fix 
title  in  the  public,  as  well  as  in  the  citizen, 
where  possession  adverse  to  the  owner  alone 
is  relied  upon.  In  the  recent  case  of  Kelsoe 
V.  Oglethorpe,  120  Ga.  951,  48  8.  B:  366,  102 
Am.  St  Bep.  138,  the  Supreme  Court  held 
that  20  years'  adverse  possession  was  neces- 
sary to  work  a  nonuser  of  a  public  road  once 
established.  So  we  think  there  is  no  ques- 
tion that  evidence  of  20  years'  possession  and 
use  would  be  required  were  a  prescriptive 
title  relied  upon,  instead  of  proof  of  dedica- 
tion, or  an  order  passed  by  the  proper  county 
authorities,  or  a  legrislative  enactment  Many 
of  the  cases  in  which  the  question  has  been 
raised  as  to  what  constitutes  a  public  road 
in  Georgia  have  artsen  under  Civ.  Code  1895, 
S  2222,  which  relates  to  railroad  crossings 
over  public  roads.*  We  have  examined,  per- 
haps, all  of  these  cases,  and  it  appears  that 
up  to  and  Including  the  case  of  Georgia  B.  Co. 
V.  Cromer,  106  Ga.  296,  31  S.  B.  759,  the  view 
was  entertained  that  the  words  ••public  road" 
were  qualified  by  the  words  ''established  pur- 
suant to  law."  And  while  it  was  not  direct- 
ly decided,  an  inference  could  have  been 
drawn,  from  the  earlier  decisions,  that  the 
existence  of  a  road  as  a  public  road  must 
be  shown  by  a  public  record,  at  least  in  so 
far  as  the  terms  were  applicable  to  section 
2222.  By  later  decisions,  however,  the  rules 
we  have  laid  down  above  have  been  recog- 
nized, and  the  classification  of  the  four  meth- 
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ods  of  proof  we  have  adopted  is  authorized. 
And  the  doctrine  we  have  drawn  from  deci- 
sions of  other  states  which  hold  that  the 
road  is  the  land,  and  the  highway  the  serri- 
tade  or  nse  to  which  the  land  has  been  sub« 
Jected,  is  sustained  in  our  own  state  in  Kav- 
anagh  v.  Mobile  &  Girard  R.  Ck)^  78  Ga.  271, 
2  S.  E.  113,  where  the  court  held  that  the 
streets  of  Ctolumbus  belonged  to  the  state,  but 
as  highways  they  belonged  to  the  city  of 
Columbus. 

In  view  of  what  we  have  stated,  the  charge 
we  have  quoted  in  this  opinion,  and  which 
was  given  by  our  learned  brother  of  the 
trial  bench  in  this  case,  was  erroneous ;  and, 
after  reviewing  a  multitude  of  authorities 
in  addition  to  those  we  have  cited,  we  re- 
turn to  the  words  of  the  first  headnote  in 
Hart  V.  Taylor,  61  Ga.  156:  *'A  neighborhood 
road  used  by  a  settlement  of  people,  great 
or  small,  is  not  a  public  road  in  the  sense 
of  the  Georgia  Code,  and  in  the  common 
parlance  of  our  people.*'  Placing  this  in 
Juxtaposition  with  the  charge  that  "it  is 
Immaterial  as  to  whether  or  not  this  road 
was  maintained  by  the  public  or  county  au- 
thorities as  a  public  highway  or  private 
way,  but  if  you  find  that  this  road  was  used 
as  a  highway  by  a  community  of  people  for 
any  number  of  years,  as  a  means  of  ingress 
or  egress  to  and  from  their  homes,  and  that 
the  crime  was  committed  on  said  road  by 
this  defendant,  it  would  be  your  duty  to 
find  him  guilty,"  we  are  compelled  to  re- 
verse the  Judgment  of  the  court  below. 

Judgment  reversed. 


a  Ga.  App.  662) 
MT.   VERNON   BANK   v.   GIBBS  et  al. 
(No.  266.) 

(Oonrt  of  Appeals  of  Georgia.    April  25,  1907.) 

1.  BiiXB  ANo  Notes — Action  on  Note— At- 
torney's Fee. 

The  intention  of  the  General  Assembly  in 


the  passage  of  the  act  of  1900  relating  to  at 

tomey's  fees  (Acts  1900,  p.  ""' 

dual.    It  conferred  a  benefit  on  the  debtor,  by 


relieving  him  from  the  burden  of  attorney's  fees, 
while  foreseein^f,  as  a  consequence  thereof,  re- 
lief to  the  public  from  the  expense  of  the  litiga- 
tion tho8  prevented.  When  complied  with,  the 
debtor  saves  the  attorney's  fees;  the  public 
■aves  the  expense  of  trial. 

2.  Same^Rstubn  Day. 

The  "return  day"  of  a  term  of  court  is  the 
last  day  a  suit  can  be  filed  to  be  returnable  to 
that  term.  Keepinjg  in  view  the  manifest  in- 
tention of  the  Legislature,  and  conserving  the 
plainly  beneficial  effect  of  the  act  in  question, 
the  term  "return  day,"  therein  contained,  is 
to  be  presumed  to  have  been  used  to  convey  the 
same  meaning  which  liad  generally  and  legally 
been  applied  to  it  previously  to  its  passage 
Johnson  v.  State.  58  S.  E.  265,  1  Ga.  App.  195. 

3.  Sake. 

Hence,  where  suit  had  been  brought  upon 
a  promissory  note  containing?  provision  for  at- 
torney's fees,  and  it  was  admitted  that  the  writ- 
ten notice  of  intention  to  sue  ha(f  been  duly 
given,  and  it  was  uncontradicted  taat  payment 
of  the  debt  and  interest  thereon  was  not  made 
oBtU  several  days  after  the  last  return  day,  it 


was  error  to  enter  a  judgment  reUevhOig  the  ds* 
fendant  from  the  attorney's  fees. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Mt  Vemonj 
Gelger,  Judge. 

Action  by  the  Mt  Vernon  Bank  against  J. 
W.  Gibbs  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

W.  M.  Lewis  and  M.  B.  Calhoun,  for  plain- 
tiff in  error. 

RUSSELL,  J.  Suit  v^as  brought  In  the 
city  court  of  Mt  Vernon  on  a  promissory 
note  which  provided  for  the  payment  of  10 
per  cent  attorney's  fees,  if  collected  by  law 
or  through  an  attorney  at  law.  In  the  rec- 
ord appears  the  following:  "Notice  of  Inten- 
tion to  Sue  Note.  Oct  24,  1906.  To  J.  W. 
Gibbs,  N.  B.  Gibbs,  B.  S.  Gibbs:  You  are 
hereby  notified  that  I  intend  to  bring  suit 
against  you  to  the  December  monthly  term, 
1906,  of  the  city  court  of  Mt  Vernon,  of  said 
county,  on  a  promissory  note  made  and  ex- 
ecuted by  you  to  the  Mt  Vernon  Bank,  on 
the  23d  day  of  January,  1904,  and  for  the 
principal  sum  of  sixty-three  dollars  and  eigh- 
ty-five cents ;  said  note  falling  due  on  the  1st 
day  of  November,  1904,  and  bearing  interest 
from  maturity  at  the  rate  of  8  per  cent  per 
annum,  and  10  per  cent  attorney's  fees. 
*  *  *  And  if  you  fail  to  pay  said  note  on 
or  before  the  return  day  of  the  said  court,  at 
the  term  above  mentioned,  I  shall  sue  for 
said  attorney's  fees,  in  addition  to  the  prin- 
cipal and  interest  due  thereon;  said  note  hav- 
ing been  placed  in  my  bands  by  the  holder 
thereof  for  collection.  M.  B.  Calhoun,  Attor- 
ney for  PlaintiflT."  The  time  for  holding  the  ' 
court,  as  it  appears,  was  the  second  Monday 
(10th)  of  December,  1906.  And  on  December 
3d  the  principal,  interest,  and  costs  due  on 
the  note  were  paid.  The  attorney's  fees 
were  not  paid.  On  the  10th  of  December* 
1906,  the  defendant  J.  W.  Gibbs  filed  the 
following  sworn  answer:  .''(1)  Defendant 
shows  to  the  court  that  he  has  paid  off  and 
discharged  all  the  principal,  interest,  and 
costs  due  on  said  suit,  and  that  said  pay- 
ment was  made  before  the  return  day  of  said 
court  (2)  Defendant  denies  his  liability  for 
the  attorney's  fees,  alleged  to  be  due  on  said 
note."  By  agreement  of  the  parties  the  is- 
sues were  submitted  to  the  trial  Judge  with- 
out a  Jury,  together  with  another  case  be- 
tween the  same  parties  involving  the  same 
issue,  and  as  to  which  latter  case  it  is  fur- 
ther agreed  in  writing  that  the  Judgment  of 
this  court  shall  be  binding.  On  the  trial  in 
the  court  below  it  was  agreed  in  open  court 
that  Gibbs,  the  maker,  had  paid  the  princi- 
pal, interest,  and  costs  accrued  In  both  of 
said  cases;  and  therefore  the  only  question 
submitted  in  that  court,  or  In  this,  was 
whether  the  defendants  are  liable  for  the  10 
per  cent  attorney's  fees  stipulated  to  be  paid, 
in  the  note. 
The  ease  was  submitted  upon  the  follow- 
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tug  agreed  statement  of  facts:  That  the  prin« 
eipal,  interest,  and  costs  were  paid  on  Mon- 
day, December  8,  1906;  that  the  December 
monthly  term,  1906,  of  said  court  convened 
on  Monday,  December  10,  1906;  In  other 
words,  that  the  note  was  not  paid  15  days 
before  the  first  day  of  December  term,  1906, 
of  the  court  And  it  was  admitted  that  the 
notice  of  plaintiff's  intention  to  sue  on  the 
note,  and  to  sue  for  the  10  per  cent,  attor- 
ney's fees,  had  been  duly  and  legally  served 
on  all  of  the  defendants  more  than  10  days 
before  the  filing  of  the  suit  Upon  this 
agreed  statement  of  facts  the  court  entered 
the  following  Judgment:  "It  appearing  to 
the  court  that  the  above-stated  case  has  been 
settled,  except  the  attorney's  fees  alleged  to 
be  due,  and  the  same  being  submitted  to  the 
court  on  an  agreed  statement  of  facts,  the 
only  question  being  the  liability  of  defend- 
ants for  said  attorney's  fees,  It  is  ordered  by 
the  court  that  said  defendants  be  relieved  of 
the  payment  of  the  attorney's  fees  alleged  to 
be  due.  This  order  to  be  of  force  and  effect 
in  each  one  of  said  cases  stated  as  above, 
filed  to  the  December  monthly  term  of  the 
dty  court  of  Mt  Vernon,  December  10, 1906." 

We  think  the  court  erred  in  not  entering 
up  Judgment  for  the  attorney's  fees.  Sec- 
tion 8667  of  the  Civil  Ck>de  of  1895,  as 
amended  by  the  act  of  1900  (Acts  1900,  p. 
58),  is  as  follows:  "Obligations  to  pay  attor- 
ney's fees  upon  any  note  or  other  evidence  of 
indebtedness  ♦  ♦  ♦  are  void,  and  no  court 
shall  enforce  such  agreement  to  pay  attor- 
ney's fees  unless  the  debtor  shall  fail  to  pay 
such  debt  on  or  before  the  return  day  of  the 
court  to  which  suit  is  brought  for  the  collec- 
tion of  the  same;  provided,  the  holder  of 
the  obligation  sued  upon,  his  agent  or  at- 
torney, notifies  the  defendant  in  writing,  ten 
days  before  suit  is  brought,  of  his  intention 
to  bring  suit,  and  also  the  term  of  the  court 
to  which  suit  will  be  brought."  There  can 
be  no  doubt  as  to  the  written  notice  in  the 
case.  Defendant  admitted  he  was  notified  in 
writing  10  days  before  the  suit  was  brought 
which  means  10  days  before  it  was  filed.  Did 
the  defendant,  as  alleged  in  his  answer,  ''pay 
such  debt"  before  "the  return  day"?  The  trial 
court  seems  to  have  decided  the  case  upon 
the  idea  that  the  words  "return  day"  meant 
the  first  day  of  the  term.  But  if  the  words 
"return  day"  be  construed  to  mean  the  first 
day  of  the  court  (as  they  must  have  been  con- 
strued by  the  trial  Judge,  to  authorize  the 
Judgment  he  rendered  upon  the  evidence), 
the  notice  provided  for  by  law  would  be  ab- 
solutely useless,  because  the  debtor  would 
already  have  been  informed,  by  service  of 
the  petition  and  process,  not  that  he  would 
be  sued,  but  that  he  in  fact  had  been  sued. 

There  can  be  no  question  as  to  the  mean- 
ing of  the  phrase  ''return  day,"  as  used  in 
the  act  of  1900.  It  has  a  general  ordinary 
meaning,  and  it  has  been  defined  according 
to  that  meaning  in  the  decisions  of  the  Su- 
preme (}ourt  of  this  state.    It  always  had  ref- 


erence to  the  filing  of  the  suit,  and,  popularly, 
is  most  generally  called  "the  last  return  day/' 
The  Legislature,  when  changing  an  existing 
law,  as  in  creating  a  new  law,  is  to  be  presum- 
ed to  understand  the  meaning  of  the  words  em- 
ployed, and  to  use  such  words  to  convey  the 
same  meaning  as  is  commonly  attached  to 
them  generally  at  the  time  of  their  use.  Fur- 
thermore, one  of  the  cardinal  rules  to  be  ob- 
served, in  ascertaining  the  meaning  of  any 
word  employed  in  a  statute,  is  to  look  to  the 
intention  of  the  lawmakers.  In  the  passage 
of  the  act  of  1900,  the  General  Assembly  evi- 
dently intended  to  accomplish  two  purposes. 
It  desired  to  relieve  the  debtor,  as  far  as  pos- 
sible, from  the  burden  of  attorney's  fees, 
where  they  could  be  of  no  benefit  to  him ;  and 
in  making  it  to  his  interest  to  relieve  himself 
from  the  payment  of  attorney's  fees,  by  speedy 
payment  6f  the  debt  it  sought  thereby  at  the 
same  time  to  relieve  the  public,  as  far  as  pos- 
sible, from  the  burdens  of  useless  litigation. 
The  interest  of  the  public  and  the  courts  was 
in  view  of  the  legislative  mind,  as  well  as  the 
interest  of  the  debtor;  and  one  of  the  most 
beneficial  results  of  legislative  wisdom  is  the 
prevention  of  useless  lawsuits.  If  the  debt 
was  paid,  and  the  law  discharged  the  attor- 
ney's fees  in  consequence  of  the  payment  of 
the  debt  before  the  last  return  day,  the  pub- 
lic would  be  saved  the  expense  of  trial,  the 
officers  of  court  their  trouble,  and  the  creditor 
delay.  The  act  confers  a  benefit  on  the  debt- 
or, foreseeing  as  a  consequence  relief  to  the 
public  from  useless  litigation.  The  debtor 
saves  the  attorney's  fees.  The  public  saves 
expenses  of  court  This  purpose  of  the  act 
would  be  practically  defeated,  if  the  words 
"return  day"  were  held  to  mean  the  first 
day  of  the  court 

Beginning  with  the  passage  of  the  "Twitty 
bill"  (Acts  1890-91,  p.  221;  Civ.  Ck>de  1895, 
8  8667),  our  laws  have  seemed  to  view  at- 
torney's fees  askance;  and,  construing  the 
whole  act  together,  it  is  the  evident  inten- 
tion of  the  General  Assembly  to  give  every 
debtor  who  has  promised  to  pay  attorney's 
fees,  whether  suit  be  brought  or  not  at 
least  10  days  in  which  to  remove  that  lia- 
bility, by  payment  for  he  is  to  be  notified  at 
least  10  days  before  the  latest  day  the  suit 
can  be  brought  to  that  term,  and,  if  he  pays 
the  demand  before  the  return  day,  the  obliga- 
tion to  pay  attorney's  fees  becomes  void.  The 
manifest  purpose  of  the  law  was  to  give  to 
the  debtor  10  days,  not  only  to  relieve  himself 
from  paying  attorney's  fees,  but,  in  most  in- 
stances, to  avoid  suit  altogether.  The  expres- 
sion "return  day,"  as  stated  above,  as  con- 
strued by  our  courts,  has  a  fixed  and  definite 
meaning.  It  means  the  last  day  on  which 
suits  returnable  to  the  next  term  may  be 
filed.  Baxley  v.  Bennett,  33  Ga.  146;  Hood 
V.  Powers,  57  Ga.  240;  Everett  v.  Ferst's 
Sons  &  Ck>.,  126  Ga.  662,  55  S.  E.  916.  The 
defendant  made  his  payment  seven  days  be- 
fore court ;  and,  under  the  act  of  1906  (Acts 
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1906,  p.  294)  creating  the  city  court  of  Mt 
Vernon,  the  last  filing  day  Is  15  days  before 
the  first  day  of  the  term  to  which  the  suit  Is 
returnable;  so  that  his  payment  was  after, 
instead  of  before,  the  return  day.  The  de- 
fendant admitted  in  open  court  that  the  no- 
tice was  served  more  than  10  days  before  the 
time  of  filing  the  suit;  and,  by  failing  to  pay 
within  the  10  days,  and  paying  8  days  after 
the  suit  was  filed,  he  became  subject  to  the 
attorney's  fees,  according  to  the  undisputed 
evidence. .  It  was,  therefore,  error  for  the 
Judge  of  the  city  court  to  enter  a  Judgment 
relieving  the  defendant  from  his  obligation 
as  to  attorney's  fees.  There  should  be  a 
Judgment  for  attorney's  fees  on  the  amount 
due  (at  the  time  of  the  payment),  according 
to  the  terms  of  the  contract 
Judgment  reversed. 


(1  6a.  App.  684) 

WOOD  V.  STATE.    (No.  39a) 
(Conrt  of  Appeals  of  Georgia.    April  25,  1907.) 

1.  Gbiminal  Law— Bvidenob—Wbioht— Pos- 
itive AND  Negative. 

The  rule  that  the  existence  of  a  fact  testi- 
fied to  by  one  positive  witness  is  to  be  believed, 
rather  than  that  such  fact  did  not  exist  because 
many  witnesses,  who  had  the  same  opportunity 
of  observation,  swear  that  they  did  not  see  or 
know  of  its  having  transpired,  does  not  apply 
when  one  of  two  persons  having  equal  facilities 
for  seeing  or  bearing  a  thing  swears  that  it  oc- 
curred, and  the  other  that  it  did  not.  Weeks  v. 
State,  79  Ga.  37.  3  S.  B.  323:  Atlanta  &  W.  P. 
Railroad  v.  Johnson,  06  Ga.  260;  Cobb  v. 
State,  27  Ga.  649. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Cruninal  Law,  S  124a] 

Z  Saics  —  TbiAL  —  INSTBUCTIONS  —  Rules  ov 
Evidence. 

While  the  fact  that  positive  testimony  af- 
firmatory  and  i)OBitive  testimony  contradictory 
thereof  has  been  introduced  in  a  given  case 
wonld,  without  more,  render  a  char^  npon  the 
subject  of  positive  and  negative  testimony  inap- 
plicable and  improper,  still,  if  in  the  same  case 
negative  testimony  was  also  introduced,  a  prop- 
er charge  upon  ttiat  subject  would  not  be  erro- 
neous. 

SSd.  Note.— For  cases  in  point,  see  Cent  Dig. 
14,  Criminal  Law,  $  1744.] 

8.  Same. 

Where,  under  the  evidence,  the  rule  em- 
bodied in  section  985  of  the  Penal  Code  of  1895 
can  prope^y  be  given,  the  judge  should  also,  and 
in  connection  therewith,  give  an  instruction  that 
the  jury,  in  weighing  the  testimony  of  such  wit- 
nesses, must  consider  and  pass  upon  the  ques- 
tion of  their  credibility.  Grant  v.  State,  K)  8. 
B.  946,  122  Ga.  744  (5). 
4.  Sake. 

In  any  case  it  is  error  to  give  in  charge  to 
the  jury  the  rule  in  regard  to  positive  and  neg- 
ative testimony  embodied  in  Pen.  Code  1895,  S 
985,  without  statins  the  qualification  that  other 
things  must  be  equal,  and  the  witnesses  of  equal 
credibility,  and  that  the  rule  does  not  apply  as 
to  those  witnesses  who  have  each  given  positive, 
though  conflicting,  testimony;  some  swearing 
that  a  certain  thing  transpired,  and  others 
equally  positively  that  it  did  not. 
(Syllabus  by  the  Court.) 

Brror  from  City  Conrt  of  Montlcello ;  Thor- 
nian.  Judge. 
One  Wood  was  convicted  of  shooting  on  a 


public  highway  in  violation  of  Pen.   Code 
1896,  t  508,  and  he  brings  error.    Reversed. 

Greene  F.  Johnson,  for  plaintiff  In  error. 
Doyle  Campbell,  Soi.,  for  the  State. 

RUSSELL,  J.  Two  assignments  of  error  are 
insisted  upon  by  the  plaintiff  in  error:  (1) 
That  the  court  erred  in  giving  in  charge  to 
the  jury  section  986  of  thfe  Penal  Code  of 
1895,  without  Qualification ;  and  (2)  that  the 
court  erred  in  failing  to  charge  that  the  rule 
applying  to  the  distinction  between  positive 
and  negative  evidence  does  not  apply  when, 
of  two  parties  having  equal  facilities  for 
knowing  a  thing,  one  swears  that  It  occurred 
and  the  other  that  It  did  not  occur,  the  tes- 
timony of  both  witnesses,  in  that  event,  being 
positive  evidence.  In  the  amended  motion  is 
another  ground,  referring  to  the  court's  re- 
fusal to  <^arge  a  written  request;  but. this 
assignment  was  abandoned  in  this  court 

The  defendant  was  indicted  for  a  violation 
of  Pen.  Code  1895,  $  608,  forbidding  the 
discharge  of  firearms  on  a  public  highway  be- 
tween dark  and  daylight  There  was  posi- 
tive evidence  that  he  fired  a  pistol  as  alleg- 
ed In  the  indictment  and  equally  positive 
evidence  that  he  did  not  fire  a  pistol  at  the 
time  and  place  alleged.  The  defendant  as 
appears  from  the  evidence,  .was  in  a  buggy 
with  two  other  persons.  Some  witnesses 
swore  that  shots  were  fired  by  two  of  the 
persons  in  the  buggy,  and  there  was  testi- 
mony from  two  of  the  state's  witnesses  that 
they  did  not  know  whether  the  shots  were 
fired  by  one  man  or  by  both  who  were  in  the 
buggy.  In  other  words,  there  was  positive 
testimony  that  two  men  in  the  buggy  fired 
pistols,  positive  testimony  that  no  one  in  the 
buggy  fired  at  all,  and  negative  testimony 
from  witnesses  who  did  not  profess  to  know 
whether  the  shots  were  fired  by  the  defend- 
ant or  his  companion.  The  Judge  gave  sec- 
tion 985  of  the  Penal  Code  of  1896  in  charge 
to  the  jury,  without  any  qualification  or  any 
instruction  as  to  its  application.  Under  the 
facts  above  stated,  we  think,  that  the  omis- 
sion of  the  trial  court  to  Instruct  the  jury 
that  the  rule  embodied  In  section  986  is  only 
applicable  when  other  things  are  equal  and 
the  witnesses  are  of  equal  credibility  would 
require  a  new  trial ;  and  when*  to  that  failure 
of  the  trial  Judge  is  added  his  failure  to  ex- 
plain to  the  jury  that  the  testimony  of  a  wit- 
ness who  testifies  that  a  certain  thing  did  not 
occur  is  as  much  positive  testimony  as  the 
statement  of  one  who  swears  that  it  did  oc* 
cur,  our  duty  to  grant  a  new  triatls  impera- 
tive. 

The.headnotes  sufficiently  embody  our  opin- 
ion, and  there  is,  therefore,  no  necessity  to 
elaborate  the  principle  which  controls  our  de- 
cision. It  is  said  in  Kimbrough  v.  State, 
101  Ga.  585,  29  S.  B.  39,  that  it  would  not  do 
to  lay  down  the  broad  rule  that  witnesses 
who  testify  positively  to  a  fact  are  to  be  be- 
lieved, rather  than  those  whose  testimony 
may  be  negative ;  for  "the  negative  testimony 
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of  a  witness  of  good  character  will  always 
outweigh  the  positive  testimony  of  a  wit- 
ness shown  to  be  unworthy  of  belief."  That 
the  general  rule  as  to  the  probative  value  of 
positive  and  negative  testimony  is  subject  to 
the  qualification  that  other  things  are  equal 
and  the  witnesses  are  of  equal  credibility  is 
again  decided  in  Atlanta  Ry.  Go.  v.  Bigham, 
105  Qa.  498,  80  S.  E.  984,  and  in  Skinner  v. 
State,  108  Ga.  747,  82  S.  B.  844. 

The  proposition  that  where  one  witness 
ewears  that  a  certain  thing  occurred,  and 
another  with  equal  opportunity  to  know 
swears  positively  that  it  did  not  occur,  needs 
only  to  be  stated,  to  demonstrate  that  the  evi- 
dence of  both  witnesses  is  positive  testimony, 
the  one  not  more  so  than  the  other.  The  ap- 
plicability of  section  985  to  the  testimony  is 
often  a  doubtful  matter.  Except  in  a  clear 
cas^  that  section  should  not  be  given  in 
charge  to  the  Jury;  and,  when  it  is  given, 
the  Jury  should  be  instructed  as  to  its  mean- 
ing and  application,  especially  in  a  case  like 
this,  where  there  was  positive  testimony  af- 
flrmatory,  positive  testimony  contradictory, 
and  negative  testimony,  all  material  to  the 
issue. 

Judgment  reversed. 

(1  Oa.  App.  723)      . 

JACKSON  V.  STATE.     (No.  382.) 
(Court  of  Appeals  of  Georgia.     May  3,  1907.) 

1.  Parent  and  Child— Abandonment. 

The  evidence  in  this  case  authorized  the 
conviction  of  the  defendant  "A  father  who 
within  this  state  willfully  and  voluntarily  aban- 
dons his  child  before  it  is  born,  and  persists  in 
the  abandonment  afterwards,  leaving  it  in  a  de- 
pendent and  destitute  condition,  is  guilty  of  a 
misdemeanor." 

[Ed.  Note.— For  cases  in  point,  see  Cient.  Dig. 
vol.  87,  Parent  and  Child,  §  176.J 

2.  Criminal   Law  —  Witnesses  —  Cbobs-Bx- 
AMiNATiON— Offer  to  Prove. 

While  the  right  of  cross-examination,  thor- 
ough and  sifting,  should  not  be  abridged,  never- 
theless, even  upon  cross-examination,  where  an 
answer  to  a  question  propounded  to  a  witness  is 
refused  by  the  court,  and  such  refusal  is  assign- 
ed as  error,  it  must  appear  that  counsel,  on  the 
trial,  stated  to  the  court,  either  what  he  expect- 
ed to  prove,  or  (if  that  is  impracticable  or  im- 
possible) what  he  desired  to  prove,  by  the  answer 
to  such  rejected  question.  Upon  failure  of  such 
statement  to  the  trial  court,  this  court  cannot 
review  the  alleged  error. 

[EM.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.  14,  Criminal  Law,  {  1593.] 

8.  Same— Instructions— Application  —  Evi- 
dence. 

In  the  absence  of  evidence  sufficient  to  re- 
but the  presumption  of  paternity  arising  from 
the  marriage  relation,  it  is  not  error  to  refuse  to 
charge  that  the  defendant  would  not  be  guilty 
of  abandonment  if  the  jury  are  satisfied  that  the 
defendant  never  aclcnowledged  the  paternity  of 
the  child  and  has  always  denied  it. 

[Ed.  Note. — For  cases  in  point,  see  Ont.  Dig. 
vol.  14.  Criminal  Law,  §S  1980-1984.] 

4.  Same. 

The  issue  as  to  whether  or  not  the  abandon- 
ment is  willful  is  not  illustrated  by  the  conduct 
or  snyings  of  the  reputed  father,  unless  it  be 
shown  by  the  evidence  that  he  is  not  such  fa- 
tlier. 
(Syllabus  by  the  Court) 


Error  from  City  Ck>urt  of  Sandersville ; 
Hyman,  Judge. 

Rafus  Jackson  was  convicted  of  abandon- 
ment of  his  minor  cblld,  and  brings  error. 
Affirmed. 

B.  W.  Jordan,  for  plaintiff  In  error.  Q.  H. 
Howard,  Sol.,  for  the  State. 

RUSSELL,  J.  Rufus  Jackson  was  convict- 
ed of  abandonment  of  his  minor  child.  The 
evidence  showed  that  he  married  Lillle  Jack- 
son, and  before  the  birth  of  the  child  aban- 
doned her,  and  never  lived  with  her  or  con- 
tributed to  her  or  the  child's  support  The 
mother  was  shown  Ito  be  unable  to  work,  and 
the  child  suffered  cold  and  hunger  by  reason 
of  the  abandonment  The  father  made  no 
provision  for  it,  or  for  the  mother,  at  the 
time  of  its  birth,  but  voluntarily  and  willful- 
ly abandoned  it;  and,  thongh  it  appeared 
that  the  child's  grandmother  contributed 
some  to  its  support  and  to  that  of  the  moth- 
er, the  evidence  shows  that  this  was  only  at 
times,  and  that  frequently,  from  the  time  of 
the  child's  birth,  it  was  dependent  and  desti- 
tute, and  actually  suffered  for  lack  of  food, 
clothing,  and  fire  to  keep  It  warm.  It  was 
argued  by  the  movant  that  no  date  is  shown 
when  this  dependency  existed,  and  whether  it 
occurred  before  the  finding  of  the  indictment 
A  fair  and  reasonable  construction  of  the  evi- 
dence of  Lillle  Jackson  is  that  this  condition 
existed  and  continued  from  the  child's  birth, 
on  March  22,  1906.  The  indictment  was 
found  in  September,  190G. 

The  defendant,  in  his  motion  for  new  triaU 
which  was  overruled,  in  addition  to  the  gen- 
eral grounds,  contends  that  the  court  erred 
in  refusing  to  allow  the  prosecutrix,  as  a  wit- 
ness, to  answer  the  following  question  pro- 
pounded to  her  by  the  defendant's  counsel: 
"How  much  salary  per  month  does  your 
mother  earn?"  Movant  is  unable  to  state 
what  answer  would  have  been  made  by  said 
witness  to  said  question ;  she  being  the  pros-* 
ecutrix  and  leading  witness  for  the  state. 
The  purpose  of  said  question,  as  insisted, 
was  to  elicit  from  the  witness,  upon  cross- 
examination,  facts  from  which  the  jury  could 
infer  that  the  mother  of  the  prosecutrix  and 
the  grandmother  of  the  child  earned  a  suffi- 
cient salary  to  support  the  child;  movant 
contending  that,  the  evidence  showing  that 
the  child  was  supported  by  the  grandmother 
and  lived  with  Its  mother  in  the  house  of  the 
grandmother,  the  amount  of  her  earnings 
was  a  material  fact  shedding  light  upon 
whether  or  not  the  child  was  in  a  destitute 
and  dependent  condition.  It  Is  further  in- 
sisted that  the  court,  in  refusing  to  allow 
the  witness  to  answer  said  question,  erred, 
because  it  was  an  abridgment  of  movant's 
right  to  a  full  and  complete  cross-examina- 
tion of  the  witness  called  against  him,  be- 
cause the  matter  sought  from  the  witness 
was  relevant  and  material  upon  the  issue  of 
his  guilt  or  innocence.    In  another  ground  of 
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the  motion  It  is  contended  tbat  tbe  conrt  err- 
ed in  refusing  to  give  in  charge  to  the  Jnry 
the  following  instruction,  the  same  having 
been  requested  in  writing:  "If  you  believe 
from  the  evidence  in  this  case  that  the  de- 
fendant, Rufus  Jackson,  has  never  acknowl- 
edged tbe  paternity  of  the  child,  and  has  at 
no  time  regarded  himself  as  the  father  of  the 
child*  or  claimed  the  child  as  his  own,  then 
he  would  not  be  guilty  of  abandonment  of 
child.**  And,  finally,  the  defendant  urges  as 
a  ground  for  new  trial  that  the  undisputed 
evidence  in  the  case  shows  that  the  defend* 
ant  has  never  recognised,  claimed,  or  ac- 
knowledged at  aiiy  time  the  fatherhood  of 
the  child,  and  that  he  has  never  lived  with 
the  mother  of  the  child,  nor  contributed  to 
her  support,  and  that  he  instituted  legal  pro- 
ceedings for  divorce  before  the  birth  of  the 
child,  and  that  the  offense  of  abandonment 
is  not  made  out  until  it  is  shown  that  the 
defendant  at  some  time  claimed  the  child  or 
acknowledged  its  paternity. 

Tbe  verdict  was  authorized  by  the  evi- 
dence, unless  the  court  erred  in  the  ruling  as 
to  the  admission  of  evidence,  or  in  the  re- 
fusal to  charge  as  requested  in  the  sixth 
ground  of  the  motion,  and  unless  these  errors 
so  contributed  to  tbe  verdict  as  to  be  harm- 
ful to  the  defendant  There  is  no  merit  In 
the  ground  that  the  verdict  is  contrary  to 
evidence.  While  it  has  been  hel(}  in  a  num- 
ber of  cases— those  cited  by  plaintiff  in  error 
as  well  as  others — ^that  it  must  be  shown 
that  the  child  abandoned  was  left  by  the  fa- 
ther in  a  dependent  and  destitute  oondition, 
the  Jury  were  authorized,  from  the  evidence 
in  this  case,  to  find  that  fact  fully  establish- 
ed. And  while  recognizing  the  principle  laid 
down  in  a  number  of  decisions,  ending  with 
Williams  V.  State,  126  Ga.  637.  66  a  B.  480, 
that,  where  an  essential  element  of  a  crime 
is  prescribed  by  law,  it  must  both  be  charged 
and  proved  by  the  state,  in  the  strict  con- 
struction of  criminal  statutes,  still,  in  a  case 
where  a  father  is  heartless  enough  to  add  to 
antenuptial  wrongs  the  desertion  of  his  inno- 
cent offspring,  this  court  will  not  be  over- 
zealous  in  rewelghing  the  testimony  passed 
upon  by  the  Jury.  It  is  further  insisted  by 
the  plaintiff  in  error  that,  admitting  that 
destitution  and  dependence  existed,  it  is  not 
shown  when  it  existed,  and  whether  it  occur- 
red before  the  finding  of  the  indictment 
The  indictment  was  found  in  September, 
1906.  A  fair  and  reasonable  construction  of 
the  evidence  for  the  state  leaves  no  other 
conclusion  than  that  this  condition  existed 
and  continued  from  the  child's  birth  in 
March,  1906.  As  to  this  six  months  before 
the  Indictment  the  evidence  makes  a  clear 
case ;  and  as  evidence  as  to  the  condition  ex- 
isting subsequent  to  the  indictment  was  not 
objected  to,  the  error,  if  any,  is  Immaterial. 
The  evidence,  in  our  view  of  the  case,  makes 
a  strong,  clear  case  of  abandonment  of  de- 
pendence and  destitution.  This  case  Is  con- 
trolled by  Bull  V.  State,  80  Ga.  704,  6  S.  E. 
58  S.E.— 18 


178.  in  which  Judge  Bleckley,  raiderlng  th« 
opinion,  declares  that  ''a  father  who  within 
this  state  willfully  and  voluntarily  abandons 
his  child  before  it  is  bom,  and  persists  in  the 
abandonment  afterwards,  leaving  it  in  a  de- 
pendent and  destitute  condition,  Is  guilty  of 
a  misdemeanor.'* 

We  come,  now,  to  the  special  grounds  of 
the  amended  motion.  Did  the  court  err  in 
refusing  to  allow  the  mother  of  the  child  to  ^ 
answer  a  question  as  to  how  much  the 
grandmother  earned  per  month?  Conceding 
that  each  party  is  entitled  to  the  right  of 
cross-examination,  thorough  and  sifting,  of 
witnesses  called  by  his  opponent,  and  waiv- 
ing the  fact  that  It  does  not  appear  that  the 
trial  court  was  Informed  what  answer  would 
be  made  to  the  proposed  question,  and  that 
for  that  reason,  there  is  nothing  that  this 
court  can  consider  upon  this  assignment  of 
error,  and  granting  that  the  answer  of  the 
witness  would  have  shown  an  earning  capac- 
ity on  the  part  of  the  grandmother  suffi- 
cient to  support  the  child,  there  was  still  no 
error  in  the  ruling  of  the  court;  for  while  it 
is  competent  in  defense  of  the  charge  of 
abandonment  to  show  that  others  do  pro* 
vide  for  the  support  of  the  child,  still  It'  is 
not  material  or  proper  to  allow  testimony 
that  others  are  able  to  do  so.  It  cannot  seri- 
ously be  contended  that  there  Is  any  legal 
duty  on  the  grandmother  to  support  this 
grandchild.  However,  as  matter  of  law,  we 
cannot  consider  this  assignment  of  error. 
Where  error  is  ascribed  to  a  court  in  refusing 
to  allow  a  witness  to  answer  a  question,  it 
must  appear  that  a  statement  was  made  to 
the  court  at  the  time,  showing  what  the  an- 
swer would  be,  or  what  answers  were  ex- 
pected. Bowden  v.  Bowden,  125  Ga.  108^  68 
S.  Bi  606  (1).  *'Where  a  question  is  asked, 
the  answer  excluded,  and  no  statement  made 
to  the  Judge  as  to  what  the  witness  would  have 
sworn,  there  Is  nothing  before  the  court  It 
is  impossible  for  the  Judge  on  the  motion  for 
new  trial,  or  for  this  court  on  a  bill  of  excep- 
tions, to  say  whether  the  complaining  party 
would  have  been  benefited  or  injured  by  the 
answer.  The  witness  may  not  have  known 
anything  of  the  subject  Inquired  about ;  and  if 
a  new  trial  should  be  granted  because  the  an- 
swer was  excluded,  it  might  happen  that  on 
the  second  trial  the  question  would  be  again 
propounded,  allowed,  and  the  witness  give 
hearsay.  Inadmissible,  or  irrelevant  testimony, 
or  tbe  answer  might  be  harmful,  instead  of 
helpful,  cr  the  witness  might  reply,  *1  do  not 
know,'  with  the  result  that  the  time  and 
money  of  the  parties  and  the  country  had 
been  wasted  for  so  inconsequent  a  conclu- 
sion. That  this  is  not  unlikely  to  occur  Is 
shown  by  the  experience  of  all  practicing 
lawyers,  who  have  often  seen  a  long  and 
heated  argument  as  to  tbe  right  to  ask  a 
question,  followed  by  the  laughter  of  all  by- 
standers when  tbe  court  held  it  competent, 
and  the  witness  replied  that  he  knew  noth- 
ing about  the  matter.   *   •   ♦    It  would  nev 
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«r  do  to  grant  a  new  trial  until  it  appeared, 
not  only  that  the  question  was  propar,  but 
that  the  answer  was  material  and  would  have 
been  of  benefit  to  the  complaining  party.'* 
Griffin  v.  Henderson,  117  Ga.  383,  43  S.  E. 
712.  It  may  be  considered  that  the  strict- 
ness of  this  rale  should  be  much  relaxed  in 
cross-examination;  but  even  then,  unless  the 
nature  of  the  question  discloses  the  answer 
9  expected,  the  counsel  should  state  to  the 
court  what  he  expects  to  prove,  or,  if  he  can- 
not make  such  statement,  what  he  wants  to 
prove  by  the  witness.  The  right  of  cross- 
examination  should  in  no  case  be  abridged, 
but  this  right  is  granted  in  order  to  confer 
a  substantial  benefit;  and,  as  there  is  no  du- 
ty devolving  on  a  grandmother  to  support  a 
grandchild,  we  hold  that  any  answer  that 
witness  could  have  made  would  have  been 
so  immaterial  to  the  issue  as  to  have  in  no 
way  aided  the  defendant  either  in  disproving 
the  charge  made  by  the  state  or  in  defending 
himself  against  it 

There  was  no  error  in  refusing  to  charge, 
as  requested  by  defendant,  upon  the  subject 
of  whether  defendant  ever  acknowledged 
that  he  was  the  father  of  the  child.  It  could 
not  be  material  as  to  whether  he  claimed  or 
recognized  the  child,  or  whether  he  consist- 
ently at  all  times  denied  that  the  child  was 
his.  The  mother  of  the  child  being  his  wife, 
he  is  bound  by  the  legal  presumption  of  pa- 
ternity, which  can  only  be  rebutted  by  proof. 

Judgment  affirmed. 


(1  G«.  App.  707) 

PHILIP   CAREY    MPG.    CO.    ▼.    VIADUCT 

PLACE  et  al.     (No.  281.) 
(Court  of  Appeals  of  Georgia.     May  S,  1907.) 

1.  Mechanics'  Liens— Pbocesdinos  to  Peb- 
fect— ju  dgment. 

A  materialman's  lien  is  not  complete  as 
such  until  there  is  a  judgment  fixing  the  amount 

2.  Same. 

In  order  to  foreclose  and  perfect  such  lien, 
80  as  to  bind  the  owner  of  real  estate  for  the 
price  of  material  furnished  a  contractor,  there 
must  be  a  judgment  against  the  contractor, 
where  no  privity  exists  between  the  materialman 
and  the  owner  of  the  property. 
8.  SA\nG— Opebation  and  ESffeot— Bztent  of 
Liability  op  Owner. 

The  filing  of  a  suit  to  foreclose  a  material- 
man's lien,  claim  of  which  has  been  previously 
filed  in  accordance  with  law,  does  not  of  itself 
create  such  lien ;  and  the  existence  of  such  lien 
may  be  prevented. 

(a)  There  is  a  difference  between  a  claim  of 
lien  and  the  lien  itself,  when  established  in  ac- 
cordance with  section  ^804  of  the  Civil  Code  of 
1895. 

(b)  The  contractor  must  be  sued  with  the  own- 
er of  the  realty  sought  to  be  subjected  to  the  spe- 
cial lien,  and  the  owner's  liability  as  to  amount 
and  in  all  other  respects  can  be  no  greater  than 
the  contractor's. 

4.  Bankbuptcy— DiscHABOE  OF  Bankbupt. 

Consequently,  where  the  contractor  is  dis- 
charged in  bankruptcy  prior  to  the  judgment 
creating  the  lien,  and  his  liability  is  thereby  an- 
nulled, the  lien  cannot  thereafter  be  foreclosed 
against  the  property  of  the  owner  and  a  judg- 
ment be  rendered  against  him.  It  would  require 
an  equitable  action  to  protj%rt  the  plaintiff  in  the 


rights  sought  to  be  asserted  under  the  drcnm- 
stances.     Hudson  y.  Lamar,  49  S.  B.  735,  121 
Ga.  835 ;  Bell  v.  Dawson  Grocery  Co.,  48  S.  B. 
150,  120  Ga.  628. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  Beld, 
Judge. 

Suit  to  foreclose  a  materialman's  Hen  by 
the  Philip  Carey  Manufacturing  Company 
against  the  Viaduct  Place  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  qt- 
ror.    AfBrmed. 

J.  B.  &  L.  F.  McClelland,  for  plaintiff  in 
error.  Smith,  Hammond  &  Smith,  Culber- 
son &  Johnson,  and  W.  B.  Talley,  for  de- 
fendants in  error. 

RUSSELL,  J.  Philip  Carey  Manufacturing 
Company  brought  suit  to  foreclose  a  mate- 
rialman's lien  on  the  property  called  the 
"Viaduct  Place,"  in  the  city  of  Atlanta, 
against  Steiner-Emery  Company  as  owners 
and  J.  F.  Clemmons  as  contractor.  By  agree- 
ment of  the  parties  his  honor,  H.  M.  Reld, 
judge  of  the  city  court  of  Atlanta,  without 
the  intervention  of  a  jury,  rendered  judg- 
ment in  the  case  upon  the  following  agreed 
statement  of  facts:  The  Philip  Carey  Manu- 
facturing Company  is  a  corporation  of  Ohio 
with  a  place  of  business  in  the  city  of  At- 
lanta, and  is  a  materialman.  J.  F.  Clemmons 
was  a  contrtictor,  and  had  contracted  to  im- 
prove the  Viaduct  Place.  Clemmons  pur- 
chased of  the  Philip  Carey  Manufacturing 
Company  certain  material,  part  of  which, 
amounting  to  $51.15,  was  used  in  improving 
the  building  of  Viaduct  Place.  Said  material 
was  furnished  during  the  month  of  August, 
1905.  Philip  Carey  Manufacturing  Company 
filed  Its  claim  of  lien  in  the  office  of  the  clerk 
of  the  superior  court  of  Fulton  county  Octo- 
ber 7,  1905,  and  It  was  recorded  October  10. 
1905.  The  building  Improved  Is  In  Fulton 
county,  Ga.  The  Philip  Carey  Manufactur- 
ing Company  filed  their  suit  on  October  13, 
1905,  against  J.  F.  Clemmons,  contractor,  and 
Stelner-Emery  Company,  now  Viaduct  Place, 
owners.  Both  of  said  parties  were  served 
October  20,  1905.  Clemmons  was  adjudicated 
a  bankrupt  on  October  5,  1905.  On  the  sched- 
ule of  said  bankrupt  It  appears  that  the 
Philip  Carey  Manufacturing  Company  was  a 
creditor  of  the  bankrupt  in  the  sum  of  $159.- 
76,  and  it  was  admitted  that  said  debt  was 
scheduled  In  said  bankruptcy  proceedings, 
and  the  manufacturing  company  had  notice 
,  of  the  bankruptcy  proceedings,  but  never 
proved  or  attempted  to  prove  their  claim. 
The  balance  due  Clemmons  by  Viaduct  Place 
was  set  apart  to  him  as  a  homestead.  The 
order  of  court  confirming  the  homestead  was 
dated  July  18,  1906,  and  Clemmons  was 
granted  his  final  discharge  in  bankruptcy 
July  21,  1906.  Upon  the  above  agreed  state- 
ment of  facts  and  the  admissions  of  the 
pleadings  the  following  Judgment  was  ren- 
dered: "Upon  the  pleadings  in  said  case  and 
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upon  the  agreed  statement  of  facts  sabmltted 
the  court  finds  for  the  defendant  J.  F.  Glem- 
mons  on  his  plea  of  discharge  in  bankruptcy. 
As  no  judgment  can  be  rendered  against 
Glemmons  as  contractor,  I  find  In  favor  of 
the  other  defendant;  and  judgment  is  ren- 
dered against  the  plaintiff  for  costs."  The 
plaintiff  in  error  excepts,  upon  the  ground 
that  the  judgment  *  is  contrary  to  law  and 
without  authority  of  law;  that  the  effect  of 
said  judgment  is  to  hold  that  the  discharge 
In  bankruptcy  of  a  contractor  relieves  the 
property  improved  of  a  materialman's  lien 
for  material  furnished  to  improve  the  same. 
The  contention  of  the  plaintiff  in  error  is 
that,  while  no  general  judgment  can  be  ob- 
tained against  the  contractor  after  his  dis- 
charge In  bankruptcy,  the  bankrupt  can  be 
made  a  party  for  the  purpose  of  fixing  the 
amount  of  the  debt,  and  that  the  debt  so 
fixed  thus  becomes  a  lien  against  the  proper- 
ty Improved,  and  the  contractor's  discharge 
In  bankruptcy  does  not  relieve  the  property 
Improved  of  Its  lien. 

We  think  the  finding  of  the  trial  judge  was 
manifestly  correct.  In  view  of  the  facts  sub- 
mitted. The  contractor  was  adjudged  a  bank- 
rupt on  October  5,  1906,  two  days  before  the 
plaintiff  in  error  filed  its  claim  of  lien  on  the 
property  of  Viaduct  Place  on  account  of  the 
material  In  question.  In  the  contractor's 
schedule  in  bankruptcy  It  was  shown  that 
the  plaintiff  in  error  was  a  creditor  of  the 
contractor  on  this  dalm  for  material,  and 
that  the  claim  was  provable  In  bankruptcy. 
According  to  the  agreement  of  facts,  the 
plabitiff  In  error  paid  no  attention  to  the 
proceedings  In  bankruptcy.  It  could  have 
gone  Into  the  bankrupt  court,  and  have  es- 
tablished the  amount  of  its  lien  and  identified 
the  use  to  which  its  material  was  put  It 
bad  notice  that  the  bankrupt  court  was  deal- 
ing with  this  debtor,  the  contractor,  and  all 
of  his  rights  and  liabilities.  This  case  came 
on  to  be  tried  November  30,  1906.  On  July 
21,  1906,  the  contractor,  Glemmons,  was  given 
his  final  discharge  in  bankruptcy,  and  such 
discharge  was  set  up  by  defendant  In  his 
plea.  The  amount  due  the  contractor  by  Via- 
duct Place,  as  shown  by  the  agreed  state- 
ment of  facts,  had  been  set  apart  to  Glem- 
mons as  part  of  his  exemption.  The  dis- 
charge of  the  contractor  relieved  Viaduct 
Place,  especially  in  view  of  the  fact  that  the 
title  of  the  Indebtedness  was  vested  in  the 
defendant  as  part  of  his  exemption.  The 
plea  of  the  defendant  Viaduct  Place,  which 
is  not  denied,  says  that  "demands  had  been 
made  on  this  defendant  by  the  trustee  in 
bankruptcy  for  said  J.  F.  Glemmons  for  the 
balance  due  by  this  defendant  to  said  Glem- 
mons on  account  of  said  work.  This  defend- 
ant shows  that  the  exclusive  jurisdiction  of 
the  assets  of  said  J.  F.  Glemmons,  part  of 
which  Indebtedness  of  this  defendant  to  said 
Glemmons  on  account  of  work  done  by  him 
on  said  building,  is  vested  In  the  United 


States  District  Court,  sitting  In  bankruptcy, 
and.  If  the  plaintiff  has  any  claim  to  or  lien 
upon  said  fund  or  any  part  of  it,  the  court 
of  bankruptcy  has  full  jurisdiction  to  ad- 
judicate said  claim."  The  plea  proceeded 
further  to  state  that  the  defendant  withheld 
the  amount  due,  as  shown  by  the  affidavit 
of  Glemmons,  made  in  accordance  with  the 
statute,  to  wit,  the  sum  of  $51.15,  which  is 
mentioned  in  the  agreed  statement  of  facts. 
Under  the  very  letter  of  the  bankrupt  act  the 
court  could  not  enter  judgment  against  Glem- 
mons, because  he  had  been  adjudicated  a 
bankrupt  and  discharged.  Being  without 
power  to  render  judgment  against  the  con- 
tractor, the  court  could  not  render  a  general 
judgment  against  Viaduct  Place;  and  the 
plaintifTs  only  remedy  was  to  enforce  against 
the  ^specific  property,  Into  which  its  material 
went,  a  previous  or  contemporaneous  judg- 
ment against  the  contractor,  fixing  the 
amount  of  the  balance  due  the  contractor  by 
the  property  owner  for  material  furnished. 
It  is  well  settled  that  a  special  judgment, 
fixing  a  lien  on  the  property  of  an  owner  in 
favor  of  one  as  to  whom  no  privity  of  con- 
tract exists,  cannot  be  obtained  until  there  Is 
first  a  general  judgment  for  the  claim  against 
the  contractor.  Lombard  v.  Trustees,  73  Ga. 
822;  Castlebei*ry  v.  Johnston,  92  6a.  499,  17 
S.  B.  772;  Clayton  v.  Farrar,  119  Ga.  37,  45 
S.  EL  723;  Mauck  v.  Rosser,  126  Ga.  268,  55 
S.  E.  82.  It  Is  held  in  Klipstein  v.  Allen-Miles 
Co.,  136  Fed.  385,  69  C.  G.  A.  229,  that  even 
the  process  to  secure  an  inchoate  lien  against 
one  who  is  adjudged  a  bankrupt  during  the 
progress  of  the  proceeding  may  be  interrupted 
by  bankruptcy  proceedings.  But  this  case  is 
even  stronger  than  the  Klipstein  Case;  for 
In  the  present  case  Glemmons  had  been  ad- 
judged a  bankrupt  before  any  claim  of  Hen 
was  filed  by  the  plaintiff  in  error.  Before 
the  claim  of  lien  was  filed,  the  debt  was  duly 
scheduled  In  bankruptcy,  was  provable  in 
bankruptcy,  and  could  be  discharged  in  bank- 
ruptcy. For  the  plaintiff's  right  of  lien  to 
be  perfected,  it  was  bound  to  file  a  suit  with- 
in 12  months  and  to  procure  a  judgment 
against  the  contractor.  As  bankruptcy  pro- 
ceedings were  already  pending,  the  suit  was 
destined  to  be  of  no  avail,  unless  the  bank- 
rupt failed  to  procure  a  discharge.  When  the 
discharge  was  granted,  and  was  pleaded  in 
the  suit,  the  last  chance  for  the  establish- 
ment of  the  special  lien  was  obliterated.  In 
the  Klipstein  Case,  cited  above,  an  effort  was 
made  to  subject  the  property  of  a  third  per- 
son to  garnishment  proceedings.  Before  final 
judgment,  affecting  the  rights  of  such  third 
person,  was  rendered,  there  was  no  obliga- 
tion as  to  such  third  person.  The  rendition 
of  the  final  judgment  was  Interrupted  by  the 
discharge  in  bankruptcy,  and  the  bar  thus 
interposed  relieved  and  discharged  the  gar- 
nishee from  all  liability,  notwithstanding  a 
dissolution  bond  had  been  given.  In  the  case 
at  bar  the  Carey  Manufacturing  Company 
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sought  to  subject  the  property  of  Viaduct 
Place,  a  third  person,  so  far  as  any  con- 
tractual relation  is  concerned,  to  the  payment 
of  Glemmons'  debt  Before  this  could  be 
done,  judgment  against  Clemmons  was  es- 
sential. Before  such  judgment  could  be  ren- 
dered, discharge  in  bankruptcy  intervened 
and  made  the  rendition  of  a  judgment  against 
Clemmons  impossible.  And  the  plaintiff  hav- 
ing without  objection  allowed  the  amount  due 
by  Viaduct  Place  to  the  contractor  to  be  set 
aside  as  part  of  his  exemption,  not  only 
would  Viaduct  Place,  if  judgment  were  ren- 
dered against  it  in  this  case,  be  compelled  to 
pay  the  same  amount  twice,  but  the  effect  of 
the  bar  of  the  judgment  of  discharge  was  to 
relieve  Viaduct*  Place  and  its  property  from 
all  liabilities  to  the  plaintiff  in  error.  Under 
the  admitted  facts  the  judgment  of  the  lower 
court  appears  to  us.  to  be  a  legal  necessity'. 

Learned  counsel  for  plaintiff  In  error  dte 
the  case  of  McCall  v.  Herring,  116  Ga.  235, 
42  S.  E.  468,  as  authority  for  the  proposition 
that  in  an  action  in  which  only  the  establish- 
ment of  a  special  lien  on  specific  property  is 
sought,  and  no  Judgment  in  personam  is  pray- 
ed against  the  defendant,  a  plea  to  the  effect 
that  the  defendant  has  been  adjudicated  a 
bankrupt  presents  no  defense  to  the  action. 
In  that  case  a  security  deed  upon  his  own 
property  was  given  by  the  bankrupt  more 
than  four  months  prior  to  the  bankruptcy. 
It  was  not  In  any  manner  affected  by  the 
bankruptcy  proceedings,  as  there  was  a  legal 
method  of  enforcing  it  without  the  necessity 
of  a  Judgment  against  the  bankrupt  From 
the  statement  of  facts  in  the  McCall  Case  it 
appears  that  the  United  States  court  passed 
an  order  allowing  the  plaintiff  to  prosecute 
her  suit  for  the  purpose  of  obtaining  a  special 
Judgment  and  having  her  lien  fixed  against 
the  property  described  in  the  deed.  And  in 
this  case,  if  the  plaintiff  had  proceeded  in 
the  United  States  court  to  bring  to  the  atten- 
tion of  that  court  the  fact  that  it  claimed  a 
special  lien  for  the  material  furnished,  it  is 
to  be  presumed,  following  its  prior  ruling 
in  the  McCall  Case,  that  the  United  States 
court  would  have  arrested  its  proceeding  as 
to  the  claim  in  question  until  the  plaintiff,  if 
entitled  thereto,  could  have  established  its 
special  lien,  and  thereupon  would  have  direct- 
ed that  the  amount  admitted  by  the  contract- 
or to  be  due  be  applied  to  the  jpayment  of  the 
special  lien,  Instead  of  making  it  a  part  of 
the  bankrupt's  exemption.  The  holding  in 
the  McCall  Case  was  to  the  effect  that  the 
fact  that  defendant  had  been  adjudicated  a 
bankrupt  was  no  bar  to  the  assertion  of  her 
lien  by  one  who  held  a  deed  to  the  land  as 
security  for  her  debt  There  is  considerable 
difference  between  this  and  the  assertion  of 
a  lien  for  material  furnished  to  a  contractor 
In  building  or  repairing  a  building.  In  the 
one  case,  by  law,  the  title  vests  In  the  holder 
of  the  security  deed.  In  the  other  case  the 
owner  of  the  property  may  not  even  know  of 


the  claim  against  his  realty.  The  dealing  In 
the  first  cas6  is  inter  partea  In  the  latter 
the  rights  of  third  persons  are  affected.  The 
proi)erty  conveyed  to  secure  the  debt  in  the 
McCall  Case  could  not  be  exempted  so  as  to 
defeat  plaintiCTs  lien.  In  the  present  case 
the  plaintiff  had  no  lien  which  would  with- 
stand or  overcome  the  exemption,  unless  it 
had  procured  its  recognition  in  the  bank- 
ruptcy proceedings. 
The  cases  of  Smith  v.  Zachry,  115  6a.  722, 

42  S.  E.  102,  and  Evans  v.  Rounsaville,  115 
6a.  684,  42  S.  E.  100.  are  not  in  point  In 
the  Zachry  Case  Smith  was  adjudicated  a 
bankrupt  more  than  a  year  after  Zachry  ob- 
tained his  Judgment  The  court  held  that 
the  lieu  was  not  lost  because  Smith  had  been 
adijudicated  a  bankrupt;  and  in  this  case,  if 
the  manufacturing  company  had  obtained  a 
lien  by  a  Judgment  against  Clemmons  (in- 
stead of  merely  claiming  a  li^n)  prior  to 
the  adjudication  in  bankruptcy,  our  holding 
would  be  the  same  as  in  the  Zachry  Case. 
In  the  Evans  Case  there  is  nothing  in  con- 
fiiict  with  what  we  now  hold.  All  that  is 
decided  is  that  a  valid  lien,  created  on  the 
property  of  the  bankrupt  more  than  four 
months  before  the  filing  of  the  petition  in 
bankruptcy,  is  not  affected  by  his  discharge, 
and  that  after  such  discharge  a  creditor 
holding  such  a  lien  may  proceed  to  enforce  it 
against  the  property  of  the  bankrupt  in  the 
state  court  Counsel  also  cites  the  case  of 
Carter  v.  People's  National  Bank,  109  Ga. 
573»  85  S.  E.  61.  As  construed  by  the  Su- 
preme Court  in  the  Evans  Case,  supra,  the 
only  ruling  made  in  the  Carter  Case  with 
reference  to  the  bankruptcy  law  is  that  "a 
plea  interposed  to  a  proceeding  to  foreclose 
a  mortgage  on  land,  in  a  superior  court  of 
this  state,  that  pending  the  proceedings  to 
foreclose  the  mortgagor  was  adjudicated  a 
bankrupt,  and  praying  that  such  proceedings 
be  stayed  for  the  period  of  12  months,  or  un- 
til the  question  of  the  discharge  in  bank- 
ruptcy of  the  mortgagor  is  determined,  is  not 
good,  and  the  court  committed  no  error  in 
sustaining  a  demurrer  to  the  same."  The 
cases  of  Philmon  v.  Marshall,  116  6a.  811, 

43  S.  B.  48,  McKenney  v.  Cheney,  118  Ga. 
387,  45  S.  E.  433,  and  Camp  v.  Young,  119 
Ga.  981,  47  S.  E.  560,  have  no  application  to 
the  issue  before  us.  •  Each  of  these  decisions 
passes  upon  liens  already  established  and 
firmly  fastened  on  the  property  of  the  bank- 
rupt more  than  4  months  prior  to  adjudica- 
tion. 

If  the  question  Is,  as  distinctly  stated  by 
counsel  for  plaintiff  in  error,  whether  or  not 
a  valid  vested  lien  of  a  materialman,  under 
the  state  law,  against  the  owner  of  property 
for  improvement  of  his  real  estate,  is  divest- 
ed by  a  petition  In  bankruptcy  by  or  against 
the  contractor,  we  would  unhesitatingly  an- 
swer, "No."  But  if  the  question  as  appli- 
cable to  the  facts  of  this  case  is  whether  a 
lien  in  process  of  establishment  Is  prevented 
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from  ripening  by  a  discharge  In  bankruptcy, 
where  the  rights  of  Innocent  third  parties 
are  concerned  (whose  double  liability  might 
have  been  prevented  by  the  plaintiff)*  we  an- 
swer, "Yes."  As  to  whether  a  mere  petition 
In  bankruptcy  would  have  the  effect  of  estop- 
ping the  prosecuting  and  perfecting  of  the 
lien,  it  is  not  necessary  now  to  decide,  as  a 
final  discharge  was  admitted  in  this  case. 
All  of  the  cases  cited  are  similar  to  the  pend- 
ing case.  In  Kollock  y.  Jackson,  5  Ga.  153, 
the  factor's  lien  rested  on  actual  possession 
of  the  property  of  the  bankrupt  prior  to  the 
bankruptcy.  In  Loudon  y.  Blandford,  56  6a. 
151,  the  question  raised  here  was  not  decided, 
but  the  lien  was  complete  prior  to  the  bank- 
ruptcy proceedings.  In  Berry  y.  Jackson,  115 
6a.  196,  41  S.  B.  696,  90  Am.  St  Rep.  102, 
the  title  to  specific  property  was  involved; 
the  plaintiff  in  the  trover  proceedings,  on 
the  one  hand,  claiming  the  actual  title,  and 
the  bankrupt  resisting  on  the  other.  A  funda- 
mental distinction,  however,  between  all  the 
cases  cited  and  the  case  at  bar,  is  that  in  this 
case  the  plaintiff  in  error  seeks  to  establish 
a  lien  on  the  property  of  a  third  person, 
whereas  the  cases  cited  treat  only  of  liens  al- 
ready established  on  the  property  of  the 
bankrupt  himself  prior  to  banknq>tcy  pro- 
ceedings. 
Judgment  affirmed. 


(1  Qa.  App.  719) 

McGABE    Y.    STATE.    (No.    870.) 
(Court  of  Appeals  of  Georgia.    May  8,  1907.) 
Larceny  —  What  Constttutes  House  — 

A  house  or  buildinfir,  within  the  meaning  of 
Pen.  Code  1895,  $$  178,  179,  defining  larceny 
from  the  house,  is  a  structure  having  a  roof 
and  lateral  Inclosnre  of  some  sort,  in  which 
persons  live  or  work,  animals  are  confined,  or 
property  Is'  stored  or  contained.  A  wharf  or 
landing  place,  where  vessels  are  brought  to 
discharge  or  take  on  cargoes,  and  where  freight 
is  placed  awaiting  removal,  covered  by  a  roof, 
but  otherwise  wholly  uninclosed.  is  not  a  house 
or  building,  within  the  above  section&r 

[Ed.  Note.— For  cases  in  point  see  Gent.  Dig. 
vol.  32,  Larceny,  H  48,  98.] 

(SyUabus  by  the  Court) 

Error  from  Superior  Court  Chatham  (boun- 
ty; Cann,  Judge. 

One  McCabe  was  convicted  of  larceny  from 
a  house,  and  brings  error.    Reversed. 

O'Connor,  O'Byme  &  Hartridge,  for  plain- 
tiff in  error.  William  W.  Osborne,  Sol.  6en., 
f6r  the  State. 

HILL,  C.  J.  The  defendant  in  the  court 
below  was  indicted  for  the  offense  of  larceny 
from  the  house;  the  house  described  in  the 
indictment  as  "the  storage  wharf,  same  being 
a  building  of  the  Ocean  Steamship  Company 
of  Savannah."  The  goods  were  piled  up  on 
the  wharf,  and  sheds  were  built  over  the 
wharf  for  the  protection  of  the  freight  from 
Che  weather.    The  evidence  does  not  show 


that  this  wharf  was  inclosed  at  the  sides, 
and  it  is  fair  to  presume  that  the  wharf  was 
simply  a  platform  upon  which  the  freight 
was  stored,  and  was  only  protected  from  the 
top  by  the  shed,  and  that  there  was  no  in- 
closure  or  protection  on  the  sides.  The  main 
question  for  our  decision  is  whether  this 
structure  constituted  a  house  or  building 
under  sections  178  and  179  of  the  Penal  Code 
of  1895,  which  define  the  offense  of  larceny 
from  the  house. 

Under  the  common  law  there  was  no  such 
offense  as  larceny  from  the  house,  but  such 
offense  was  Included  within  the  definition  of 
simple  larceny.  4  BIackstone*s  Commen- 
taries, 239.  But,  beginning  with  the  statute 
of  Henry  VIII,  the  distinct  offense  of  larceny 
from  the  house  was  created,  the  evolution  as 
to  the  kind  of  house  in  which  larceny  could 
be  committed  being,  first  the  dwelling  house 
and  outhouses  within  the  protection  or  cur- 
tilage of  the  dwelling  house,  and  then  any 
outhouse,  Bhopf  warehouse,  or  storehouse,  and 
finally  any  building  in  which  anything  of 
value  was  contained  or  stored.  The  fact  that 
such  places  were  invaded  to  consummate  the 
larceny  made  the  offense  more  aggravated, 
and  a  severer  punishment  was  infiicted  than 
in  cases  of  simple  larceny.  Our  own  statute 
is  very  broad  In  its  classification  of  build- 
ings protected;  the  language  being,  "any 
dwelling  house,  store,  shop,  warehouse,  or  any 
other  building."  The  words  "any  other 
building'*  must  be  construed  in  connection 
with  the  character  of  buildings  specifically 
enumerated.  The  building  or  structure  pro- 
tected by  the  statute  must  have  the  distin- 
guishing features  of  a  house.  A  house  is  de- 
fined to  be  "a  place  of  abode  or  shelter; 
•  •  •  a  building  used  for  storing  or  shel- 
tering something;"  and  a  "building"  is  de- 
fined as  "an  edifice  for  any  use;  that  which 
is  built,  as  dwelling  house,  bam,  etc."  Stand- 
ard Dictionary.  The  Supreme  Court  of 
Oeorgla,  in  particular  cases,  has  made  several 
very  broad  applications  of  the  word  "house," 
as  used  in  the  statute  defining  larceny  from 
the  house.  In  Carter  v.  State,  106  Oa.  372, 
32  S.  B.  345,  71  Am.  St  Rep.  262,  it  declared 
that  "a  freight  car  body,  which  had  been 
detached  from  the  wheels  and  placed  upon 
permanent  posts  near  a  railway  track  at  a 
station,  and  to  which  a  platform  had  been 
attached,  thus  constituting  a  structure  to  be 
used  as  *a  freight  warehouse,*  and  which  is 
used  for  this  purpose  only,  is  a  'house,'  with- 
in the  meaning  of  section  136  of  the  Penal 
Code  of  1895,"  defining  arson.  And  in  Wil- 
liams V.  State,  105  6a.  814,  32  S.  E.  129,  70 
Am.  St  Rep.  82:  "A  structure  which  Is  sta- 
tionary, which  is  eight  feet  tall,  covered  with 
shingles  and  Inclosed  with  wire,  erected  for 
the  purpose  of  the  safe-keeping  of  birds  and 
fowls,  is  a  house,  within  the  meaning  of  our 
Code,  which  defines  the  offense  of  larceny 
from  the  house."  In  Bone  v.  State.  121  Ga. 
147,  48  S.  E.  986,  the  court  upheld  a  convic- 
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tlon  of  larceny  from  the  house,  where  prop- 
erty was  taken  from  a  car  in  the  union  pas- 
senger depot  in  Atlanta.  The  specific  ques- 
tion whether  the  depot  was  a  house,,  in  th& 
meaning  of  the  statute,  was  not  before  the 
court  in  that  case.  The  contention  was  that 
the  Indictment  should  have  been  framed  un- 
der section  1S5  of  the  Penal  Code  of  1895, 
which  specifically  makes  it  an  offense  to  steal 
from  a  railroad  car.  The  record  does  not 
disclose  the  kind  of  building  the  union  pas- 
senger depot  was,  but  the  court  treated  it  as 
"a  permanent  structure  designed  for  the  ac- 
commodation of  passengers*';  and  it  Is  fair 
to  presiune  that  it  contained  rooms  for  pas- 
sengers and  baggage. 

Courts  of  other  states  have  defined  the 
word  "house,"  or  •'building,"  as  contained  In 
larceny,  burglary,  arson,  and  disorderly  house 
statutes.  It  is  unnecessary  to  cite  the  deci- 
sions of  those  courts  on  the  subject  In  all 
of  them  the  structure  falling  within  the  def- 
inition was  not  only  covered  by  some  sort 
of  a  roof,  but  was  also  enclosed  in  some  way 
or  by  some  kind  of  material.  In  other  words, 
according  to  those  decisions,  a  platform  cover- 
ed by  a  roof  is  not  etfough  to  constitute  a 
house;  but,  in  addition  to  the  platform  or 
roof,  or  floor,  there  must  be  some  lateral  in- 
closure— an  inclosed  structure,  where  people 
live  or  work,  or  animate  property  is  confined, 
or  inanimate  property  is  stored  or  contained. 
The  Supreme  Court  of  Texas,  in  Favro  v. 
State,  39  Tex.  Cr.  R.  452.  46  S.  W.  932,  73 
Am.  St  Rep.  950,  defines  the  word  "building" 
in  the  burglary  statute  as  "a  fabric  built  or 
constructed;  a  structure;  an  edifice;  •  ♦  ♦ 
a  house  for  residence,  business,  or  public  use, 
or  for  shelter  of  animals  or  storage  of  goods, 
*  *  *  In  the  widest  sense,  any  production 
or  piece  of  work  artificially  built  up,  and 
composed  of  parts'  joined  together  in  some 
definite  manner;  any  construction."  In  Wil- 
lis V.  State,  33  Tex.  Cr.  R.  168,  25  S.  W, 
1119,  it  was  held  that  a  fruit  stand  built  in 
the  shape  of  a  piano  box,  large  enough  for 
the  owner  to  stand  up  in  while  making  sales, 
and  in  which  he  slept  and  kept  his  clothing, 
was  a  house,  within  the  contemplation  of  the 
'  burglary  statute.  It  has  also  been  held  that 
a  tent  in  which  persons  lived  was  a  house. 
And  even  a  covered  wagon,  in  which  a  man 
and  woman  traveled  and  slept,  was  held  to 
be  a  house.  The  law  protects  the  humble 
tenant  in  his  tent  as  well  as  his  more  for- 
tunate neighbor  In  his  palace,  but  the  build- 
ing must  be  protected  from  intrusion  or  tres- 
pass by  some  sort  of  material.  It  may  be 
stone,  wood,  wire,  or  cloth.  As  was  said 
by  the  Supreme  Court  of  Indiana  in  Schilling 
V.  State,  116  Ind.  205,  18  N.  E.  685,  "the  house 
must  be  some  sort  of  a  building  or  inclosed 
structure.".  "Any  structure  which  has  walls 
on  all  sides  and  is  covered  by  a  roof,  is  a 
house."  Maul  v.  State  (Tex.  Cr.  App.)  26  S. 
W.  200.  In  this  Texas  case  the  building  in 
question  was  inclosed  by  four  sides*  but  had 


no  roof.  And  the  Supreme  Court  of  Cali- 
fornia, hi  People  V.  Stickman,  34  Cal.  245,  in 
construing  the  burglary  statute,  held  tnat  the 
word  "house"  Included  every  kind  of  build- 
ing or  structure  "housed  in." 

We  think  a  careful  reading  of  the  lan- 
guage of  our  statute  contained  in  Pen.  Code 
x895,  |§  178,  179,  bears  out  the  construction 
that  a  house  is  something  more  than  a  mere 
covering  or  roof  tor  a  platform  or  wharf. 
"Larceny  from  the  house  is  the  breaking  or 
entering  any  house  with  the  intent  to  steal, 
or,  after  breaking  or  entering  said  house, 
stealing  therefrom,*'  etc.  There  must  be 
some  sort  of  house  or  indosure  to  break  or 
enter,  and  to  steal  from.  We  therefore  hold 
that  a  wharf  only  covered  by  a  shed,  and 
open  on  all  sides,  with  nothing  to  obstruct 
entrance,  and  wholly  uninclosed,  Is  not  a 
house  or  building,  within  the  statute  defining 
"larceny  from  the  house."  Where  there  is 
doubt  as  to  whether  the  offense  Is  larceny 
from  the  house  or  simple  larceny,  the  safe 
plan  would  be  to  have  two  counts  in  the  in- 
dictment, charging  both  offenses.  The  deci- 
sion of  this  court  on  the  foregoing  question 
rendering  a  new  trial  necessary,  we  do  not 
decide  the  points  made  on  the  evidence. 

Judgment  reversed. 


(1  GkL  App.  332) 
BRAWNER  V.  MADDOX.     (No.  27.) 
(Court  of  Appeals  of  Georgia.    March  1,  1907.) 

1.  Writ  of  Ebbob— Recobd— Bill  of  Excep- 
tions—Incorporation OF  EJVIDENCE— STAT- 
UTOBT  Provisions. 

The  right  given  Civ.  Code  1895,  $  5529,  is 
one  the  exercise  of  which  is  optional  with  the 
plaintiff  in  error.  It  is  cumulative  of  the 
right  to  take  the  course  pointed  out  in  section 
6528.  The  plaintiff  in  error  is  not  required  to 
prefer  its  use  to  the  method  laid  down  in  sec- 
tion 5528. 

2.  Sake  —  Bill  of  Exceptions  —  Setting 

FOBTH  E^VIDBNOB— SUFFICIENCT. 

The  brief  of  so  much  of  the  evidence  as  is 
"material  to  a  clear  understanding  of  the  errors 
complained  of,"  which  is  incorporated  in  the 
bill  of  exceptions  in  this  case,  is  sufficient. 
Enough  evidence- admitted  to  be  true  is  specified 
in  the  bill  of  ejceptions  and  appears  in  the  rec- 
ord to  make  dear  the  errors  complained  of. 

3.  Sake  —  Dismissal  —  Defects  in  Rbcobd— 
Statutobt  Provisions. 

Even  if  this  were  not  the  case,  this  court 
has  no  power  to  dismiss  the  writ  of  error  on 
that  ground.  Civ.  Code  1895,  §fi  5534,  5569. 
We  therefore  refuse  to  dismiss  the  writ  of  er- 
ror. 

4.  JunoHENT  —  Default— Entet— Statutobt 
Provisions. 

The  entry  "Def  It"  on  the  judge's  docket  is 
a  sufficient  entry  of  the  fact  that  no  defense 
has  been  filed  in  the  case. 

(a)  The  entry  of  the  judge  on  his  docket  is  in 
the  nature  of  a  memorandum  for  his.  use  and 
guidance.     No  set  formality  is  required  for  the 

i'udgment  mentioned  in  section  5077  (judgment 
ly  default),  except  that  **the  court  shall  enter 
default  on  the  docket,  which  shall  be  considered 
a  judgment  by  default,  without  a  formal  entry 
thereof." 

(b)  The  word  "default"  may  be  represented 
by  an  intelligible  abbreviation. 
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S.  SAM»~OPENXNCh~Dl8CBEnON  OF  GOTTBT. 

The  opening  of  a  defaolt  at  a  trial  term, 
after  the  defendant  conforms  with  the  conditions 
impofied  by  section  5072,  is  a  matter  expressly 
within  the  discretion  of  the  trial  judge.. 

(a)  That  power  conferred  on  him  is  ample 
and  to  be  used  in  the  exercise  of  a  sound  legal 
disoretion. 

(b)  We  are  not  prepared  to  say  that  this 
discretion  was  abused  in  this  case,  and  there- 
fore hold  that  no  error  was  committed  in  open- 
mg  the  default. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol.  30,  Judgment,  §  265.] 

&  Pleading — Petition— Sxtfficisnct. 

There  was  no  error  in  sustaining  defend- 
ant's demurrer  to  plaintiff's  petition. 
(Syllabus  by  the  Court.) 

Brror  from  City  Court  of  Atlanta;  Reid* 
Judga 

Action  by  J.  J.  Brawner  against  J.  J.  Mad- 
dox  and  another.  A  default  Judgment  against 
defendants  was  by  order  of  the  court  opened, 
and  defendants'  demurrers  to  the  petition 
sustained,  and  plaintiff  brings  error.  On  mo- 
tion to  dismiss  writ  of  error.  Motion  over- 
ruled, and  judgment  affirmed. 

F.  B.  Radensleben,  for  plaintiff  in  error. 
C  D.  Maddoz,  for  defendants  in  error. 

RUSSELL,  J.  The  defendant  in  error  has 
filed  a  motion  to  dismiss  the  writ  of  error; 
and  as  this  motion,  if  sustained,  will  dispose 
of  the  case,  we  will  consider  it  first.  The 
first  ground  of  the  motion  sets  up  ttiat  the 
plaintiff  In  error  has  failed  to  incorporate  in 
the  bill  of  exceptions  a  brief  of  so  much  of 
the  eridence  as  is  -material  to  a  clear  under- 
standing of  the  errors  complained  of.  By 
GiY.  Code  1805,  |  5528,  a  duty  is  imposed  on 
the  ludge,  as  well  as  on  the  plaintiff  in  er^ 
ror;  and  hence  this  ground  of  the  motion 
calls  for  a  review  of  the  actions  of  botlL 
Paragraphs  1,  2,  and  8  of  section  5528  read 
«8  follows: 

''(1)  If  the  case  is  not  one  in  which  a  Judg- 
ment on  a  motion  for  new  trial  is  to  be  re- 
viewed, the  plaintiff  in  error  shall  plainly 
and  specifically  set  forth  the  errors  alleged 
to  have  been  committed,  and  shall  incorpo- 
rate in  the  bill  of  exceptions  a  brief  of  so 
much  of  the  written  and  oral  evidence  as  is 
material  to  a  clear  understanding  of  the  er- 
rors complained  of,  and  shall  specify  therein 
such  portions  of  the  record  as  are  material 
to  such  understanding. 

'*{2)  If  none  of  the  evidence  is  material  to 
elucidate  the  errors  complained  of,  this  fact 
shall  be  stated  and  the  evidence  omitted. 

"(3)  The  judge  to  whom  such  bill  of  excep- 
tions is  tendered  shall,  if  needful,  change  the 
same  so  as  to  conform  to  the  truth  and  make 
it  contain  all  the  evidence,  and  refer  to  all  of 
the  record,  necessary  to  a  clear  understand- 
ing of  the  errors  complained  of.** 

We  think  that  the  plaintiff  in  error  did' 
what  he  was  lequlred  to  do  by  paragraphs  1 
and  2.  We  think  the  trial  Judge  did  what  he 
was  required  to  do  in  paragraph  3.  It  Is 
true  plaintiff  in  error  did  not  detail  in  toti- 


dem  verbis,  or  set  forth  in  chronological  se* 
quence,  the  statements  coming  from  tho 
mouths  of  the  witnesses  as  they  were  intro- 
duced on  the  hearing  of  the  motion.  A  brief 
of  the  evidence  is  what  is  required,  and  the 
briefer  the  better,  and  certainly  the  more 
helpful  to  courts  of  review  in  reaching  the 
merits  of  a  case.  In  the  bill  of  exceptions 
certified  by  the  Judge  it  is  stated  that  all  re- 
citals in  the  motion  (to  open  the  default)  are 
''accepted  as  true  and  undisputed  by  the  plain- 
tiff in  error,"  and  thereinafter  he  asks  to  be 
sent  up,  as  part  of  the  record,  the  motion,' 
the  statements  of  which,  he  says,  are  fact& 
It  amounts  to  saying :  ''All  the  evidence,  ma- 
of  which  I  complain.  Is  already  'briefed'  If 
terial  to  a  clear  understanding  of  the  errors 
the  motion,  and  I  ask  it  to  be  sent  up."  A 
fact  admitted  is  not  required  to  be  otherwise 
proved;  and  a  statement  of  a  fact  cannot  be 
better  verified  than  by  the  admission  of  its 
truth  by  the  opposite  party.  We  think  that 
it  will  hardly  be  questioned  that  the  able 
Judge  in  the  court  below  so  understood  it, 
or  he  would  have  complied  with  the  duty  laid 
upon  him  in  Civ.  Code  1895,  I  5528,  par.  3, 
and  would  have  "changed  it  so  as  to  make  it 
contain  all  the  evidence  necessary  to  a  clear 
understanding  of  the  errors  complained  of." 
This  court  approves  the  manner  in  which 
this  duty  was  performed  by  the  trial  court. 
Certainly  it  would  have  been  impertinent  for 
the  defendant  to  have  proved  more  than  he 
stated  in  his  motion,  and  plaintiff  in  error 
says  he  admits  all  the  recitals  in  the  motion 
to  be  true.  No  testimony,  no  matter  bow 
many  witnesses  repeated  it,  nor  how  great 
their  respectability  and  reliability,  could  have 
proved  the  statements  in  the  motion  any  bet- 
ter, or  have  made  the  evidence  any  more  full, 
than  did  this  admission  of  their  truth.  We 
cannot  determine  from  the  record  whether 
this  admission  was  made  in  the  court  below 
or  not ;  but,  if  it  had  been  as  full  and  sweep- 
ing there  as  it  appears  in  the  bill  of  excep- 
tions, we  feel  sure  that  the  able  trial  Judge 
would  not  have  uselessly  consumed  time  in 
hearing  the  evidence  as  to  these  facts,  the 
law  declaring  them  proved  when  admitted  by 
the  opposite  party.  It  was  the  duty  of  the 
Judge  to  make  the  bill  of  exceptions  contain 
all  the  evidence  material  to  a  clear  under- 
standing of  the  errors  complained  of,  and  we 
think  that  duty  was  performed,  not  only  as 
fully  as  required  by  law,  but  in  such  a  way 
as  to  be  practically  helpful  to  this  court 
When  plaintiff  in  error  accepted  all  the  re- 
citals in  the  motion  now  before  us  as  true, 
he  said  in  effect:  "Upon  this  agreed  state- 
ment of  facts  (with  regard  to  which  there 
can  be  no  dispute),  I  contend  that  the  Judge 
erred  in  opening  the  default,  and  here  are  the 
facts  which  were  addressed  to  his  discre- 
tion." No  doubt  the  trial  judge  so  under- 
stood it,  and  so  do  we. 

In  the  brief  of  the  defendant  In  error  fur- 
ther objection  is  urged  to  the  certificate  of 
the  Judge  in  that  it  reads^  "certain  recitals 
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of  tbe  evidence,"  while  section  5532,  as  is  in- 
sisted, requires  the  wording  to  be  either  **con- 
tains  all  the  evidence"  or  "specifies  all  the 
evidence."  We  are  not  required  to  consider 
this  objection,  because  it  is  not  set  forth  in 
the  motion  to  dismiss;  and  we  will  only  say, 
in  passing,  that  the  bill  of  exceptions  shows, 
in  the.  first  place,  that  it  is  not  true  in  fact 
The  words  used,  instead  of  being  "certain 
recitals  of  the  evidence,"  are,  "contains  re- 
citals of  the  evidence."  And,  in  the  second 
.place,  while  it  is  true  that  section  5532  (Acts 
1880,  p.  114)  prescribes  a  set  form  for  the 
judge's  certificate,  it  is  also  true  that  a  later 
enactment  (Acts  1883,  p.  52,  codified  as  sec- 
tion 5534)  expressly  provides  that  it  shall  be 
the  duty  of  the  judge  to  whom  any  bill  of  ex- 
ceptions Is  presented  to  see  that  the  certificate 
is  in  legal  form  before  signing  the  same; 
and  any  failure  of  any  judge  to  discharge 
his  duty  in  this  respect  shall  not  prejudice 
the  rights  of  the  parties  by  dismissal  or  oth- 
erwise. And  the  uniform  current  of  authori- 
ty in  this  state  approves  the  rule  to  which  the 
concluding  portion  of  this  section  gives  ut- 
terance. 

The  second  ground  of  the  motion  to  dis- 
miss complains  that  the  plaintiff  in  error, 
not  having  incorporated  in  the  bill  of  excep- 
tions a  brief  of  the  evidence,  also  failed  to 
have  such  brief  approved  and  sent  up  as 
provided  In  Civ.  Code  1895,  §  5529.  This  sec- 
tion presents  a  right  the  exercise  of  which 
is  optional  with  the  plaintiff  in  error;  and 
section  5531  specifically  declares  that  '^he 
plaintiff  in  error,  at  his  election,  may  Incor- 
porate the  brief  of  so  much  of  the  evidence 
as  Is  necessary  to  a  clear  understanding  of 
the  errors  complained  of,  in  the  bill  of  ex- 
ceptions, rather  than  have  the  same  sent  up 
In  the  record."  Having  already  ruled  that 
section  5528  was  effectually  complied  with, 
and,  even  if  It  had  not  been  so  complied  with 
in  this  case,  that  it  is  not  good  ground  for 
dismissal,  there  is,  in  our  opinion,  no  merit 
in  this  ground  of  the  motion.  It  is  there- 
fore adjudged  that  the  motion  to  dismiss  be 
overruled  and  refused. 

The  facts  In  this  case  are  as  follows:  J. 
J.  Brawner  brought  a  suit  against  J.  J.  &  J. 
E.  Maddox,  to  the  November  term,  1905,  of 
the  city  court  of  Atlanta.  The  defendants 
failed  to  file  either  answer,  demurrer,  plea, 
or  other  defense  at  said  term,  as  required  by 
law,  or  afterwards  during  said  term.  At  the 
^regular  appearance  call  of  the  court  for  said 
term  the  case  was  called,  and,  no  defense 
having  been  filed,  defendants  were  in  default 
and  the  court  so  entered  upon  its  docket. 
The  defendants  did  not,  during  said  first 
term,  when  the  default  was  entered  against 
them,  make  any  motion  to  open  the  default. 
At  the  next  term  (January,  1906)  the  de- 
fendants presented  to  the  court  a  written 
motion  or  petition  praying  the  court  to  open 
the  default  and  to  allow  them  to  plead.  The 
motion  set  up,  as  reasons  why  the  default 
should  be  opened,  that  J.  B.  Maddox,  one  of 


the  members  of  the  firm,  had  charge  of  this 
particular  kind  of  business;  that  when  he 
was  served  the  copies  were  laid  upon  his 
desk,  and  he  fully  intended  to  file  proper 
pleadings  by  way  of  defense;  that  at  that 
time  J.  E.  Maddox  was  sick,  barely  able  to 
be  at  his  ofilce  or  attend  to  business,  and  he 
forgot  the  papers  lying  on  his  desk;  that  im- 
portant matters  of  business  called  him  to 
New  York,  and  during  bis  absence  tbe  papers 
became  misplaced  and  there  was  nothing  to 
remind  him  of  them  on  his  return;  that  de- 
fendant's attorney  was  also  sick  at  that  time, 
for  which  reason  defendants  failed  to  file 
proper  demurrers,  pleas,  and  answers;  that 
J.  J.  Maddox,  the  senior  member  of  the 
firm,  was  also  in  bad  health  and  was  unable 
to  attend  to  any  business;  and  that  defend- 
ants had  a  meritorious  defense,  were  ready 
to  plead  instanter,  and  announced  ready  to 
proceed  with  the  trial.  This  petition  to  open 
the  default  was  heard  at  the  March  term  in 
open  court,  the  defendants  introducing  an 
afiidavlt  substantiating  its  allegations.  The 
plaintiff  accepted  the  recitals  therein  as  true 
and  undisputed,  and  offered  no  evidence.  The 
court  thereupon  passed  an  order  opening  the 
.default  and  allowing  defendants  to  file  their 
plea,  answer,  or  demurrer  to  plaintiff's  peti- 
tion, upon  payment  of  costs ;  and  this  action 
of  the  court  is  one  of  the  exceptions  of  plain- 
tiff in  error.  Upon  the  showing  made  the 
court  might  either  have  refused  to  grant  the 
petition  or  have  granted  it  and  allowed  the 
default  to  be  opened.  Civ.  Code  1895,  |  5072, 
provides  that :  "At  the  trial  term  the  judge 
in  his  discretion,  upon  payment  of  costs,  may 
allow  the  default  to  be  opened  for  providen- 
tial cause  preventing  the  filing  of  a  plea,  or 
for  excusable  neglect,  or  where  the  Judge 
frcHn  all  the  facts  shall  determine  that  a 
proper  case  has  been  made*  for  the  default 
to  be  opened  on  terms  to  be  fixed  by  tbe  court 
In  order  to  allow  the  default  to  be  thus  open- 
ed, the  showing  shall  be  made  under  oath, 
shall  set  up  a  meritorious  defense,  shall  offer 
to  plead  instanter,  and  announce  ready  to 
proceed  with  the  trial."  There  was,  for  some 
time  after  the  passage  of  the  act  of  1895, 
doubt  as  to  whether  there  were  any  terms 
upon  which  a  default  could  be  opened  after 
tbe  trial  term.  We  think  It  now  well  settled 
that  a  default  cannot  be  opened  after  the  trial 
term  has  passed.  Deering  Harvester  Co.  v. 
Thompson,  116  Ga.  419,  42  S.  E.  772.  But 
at  the  trial  term,  both  by  the  terms  of  the 
statute  as  well  as  by  numerous  decisions, 
it  is  left  a  matter  wholly  within  the  discre- 
tion of  the  trial  judge  whether  he  will  open 
the  default  at  the  trial  term,  provided  al- 
ways that  the  conditions  required  by  section 
5072  be  compiled  with.  And  by  special  act 
the  provisions  applicable  to  judges  of  the 
superior  court  are  made  applicable  to  the 
city  court  of  Atlanta  in  the  matter  of  open- 
ing defaults.  Acts  1902,  p.  117. 
The  defendants  further  insisted  that  the 
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eDtry  made  by  the  judge  did  not  put  tlie 
ease  in  default  Tlie  consideration  of  this 
contention  is  of  no, great  moment,  Inasmuch 
as  we  hold  that  the  judge  did  not  err  in 
opening  the  default.  But  we  think  that  the 
entry  made  by  the  judge  was  a  perfectly  good 
judgment  by  default,  and,  if  it  had  not  been 
opened,  would  have  entitled  the  plaintiffs  to 
take  a  verdict  at  the  trial  term.  It  is  better 
practice  to  make  entry  on  the  docket  by 
using  the  words  *'in  default,"  as  prescribed 
by  section  6069;  but  as  the  entries  on  the 
bench  docket  have  been  held  to  be  mere  mem- 
oranda for  the  information  and  guidance 
of  the  judge  and  for  his  special  use,  we  are 
of  the  opinion  that  the  abbreviation  "Dent" 
was  Just  as  intelligible,  and  equally  as  effect- 
ive to  inform  the  court  at  the  trial  term  that 
the  defendant  had  not  filed  any  defense  at 
the  appearance  term,  as  if  the  words  "in 
default"  had  been  written  out  in  full.  The 
wording  of  section  5072  is  such  that  it  con- 
veys very  ample  powers  as  to  opening  de- 
faults— ^not  only  providential  cause,  which  is 
broad,  and  excusable  neglect,  which  is  still 
broader,  but  finally,  as  if  reaching  out  to 
take  in  every  conceivable  case  where  injus- 
tice might  result  if  the  default  were  not  open- 
ed, the  section  goes  on  to  say,  "Where  the 
judge  from  all  the  facts  sliall  determine  that 
a  proper  case  has  been  made,"  etc  We  can- 
not say  that  the  learned  trial  judge  abused 
the  discretion,  as  Insisted  by  plaintiff  in  er- 
ror. It  is  true  that  in  Cannon  v.  Harrold,  61 
6a.  158,  it  was  held  that  a  motion  to  vacate 
a  judgment  by  default,  on  the  ground  that  de- 
fendant was  sick  and  could  not  put  in  his 
plea,  was  properly  overruled;  no  reason  be- 
ing shown  why  the  plea  was  not  filed  before 
the  trial  term.  In  Athens  L.  M.  Ck>.  v.  Myers, 
96  6a.  397,  25  S.  B.  503,  it  was  held  that  it 
was  not  error  to  refuse  to  set  aside  a  judg- 
ment by  default,  made  at  the  same  term  at 
which  the  judgment  was  rendered,  where  no 
defense  had  been  made  to  the  act  on  account 
of  the  gross  negligence  of  the  defendant  or 
his  counsel,  though  defendant's  showing  con- 
tained allegations  which  might  have  con- 
stituted a  good  defense.  In  W.  U.  Tel.  Co.  v. 
Lark,  95  6a.  806,  23  S.  B.  118,  a  refusal  to 
allow  a  default  opened,  where  the  motion  was 
made  upon  the  ground  that  a  plea  had  been 
sent  by  mail  to  the  clerk  in  time  to  be  filed 
at  the  first  term,  was  upheld.  But  all  of  these 
cases  were  decided  prior  to  the  passage  of 
the  act  of  1895,  now  embodied  in  Civ.  Code 
1895.  §  5072.  We  apprehend  the  true  rule 
for  the  exercise  of  the  discretion  conferred 
by  section  5072  to  be  laid  down  in  Brucker 
V.  O'Connor,  115  6a.  95,  41  S.  B.  245: 
*'While  this  section  gives  to  the  judge  a  broad 
discretion,  it  does  not  mean  that  he  can  act 
arbitrarily,  but  that  he  may  exercise  a  sound 
and  legal  discretion.  It  d^es  not  give  him 
authority  to  open  a  default  capriciously  or 
for  fanciful  or  Insufiiclent  reasons.  Excus- 
able neglect  does  not  mean  gross  negligence, 
rt  does  not  mean  a  willful  disregard  of  the 


process  of  the  court,  but  refers  to  cases 
where  there  Is  a  reasonable  excuse  for  fail- 
ing to  answer.  The  Code  gives  a  judge  no 
authority  to  open  a  default,  after  the  term 
has  passed,  for  reasons  that  fall  short  of  a 
reasonable  excuse  for  the  negligent  failure 
to  answer."  See,  also,  Kellam  V.  Todd,  114 
6a.  981,  41  S.  B.  39,  and  Ingalls  v.  Lamar, 
115  6a.  296,  41  S.  B.  573.  But  while  this 
court  might,  in  the  first  instance,  have  re- 
fused to  open  the  default  6n  the  showing 
made  In  this  case,  the  law  has  such  regard 
for  and  confidence  in  the  proper  exercise  of 
discretionary  powers  of  those  of  its  ministers 
to  whom  It  commits  such  authority  that  every 
presumption  is  against  the  abuse  of  this 
trusted  discretion.  We  will  not  say,  there- 
fore, that  the  judge  erred  nvhen  he  determined 
"that  a  proper  case  had  been  made  for  the 
default  to  be  oi)ened." 

After  the  opening  of  the  default  the  de- 
fendants demurred  to  the  plaintiff's  petition. 
In  addition  to  general  demurrer,  defendants 
demurred  specially  upon  the  ground  that 
plaintiff  alleged  no  demand  for  the  property, 
the  value  of  which  he  sought  to  recover,  be- 
cause his  petition  shows  that  he  has  never 
paid  the  debt  which  he  alleged  he  owed  the 
defendant  and  to  secure  which  he  surrendered 
the  property  to  defendants,  and  because,  un- 
der the  allegations  of  plaintiff's  petition,  the 
suit  is  really  a  petition  for  an  accounting, 
of  which  the  city  court  of  Atlanta  liad  no 
jurisdiction.  Upon  the  consideration  of  the 
petition  we  think  the  court  did  not  err  in 
sustaining  these  demurrers;  do  amendments 
of  the  petition  being  offered. 

Judgment  afilrmed. 


(1  Qa.  App.  338) 
HOI/MBS  &  CO.  V.  POPB  &  FLBMIN6. 
(No.  55.) 
(Court  of  Appeals  of  6eorgia.    March  1,  1907.) 

1.  6AKNI8HMEWT— PBOCEnURE. 

Subject  to  a  few  exceptions  (as,  for  in- 
stance, as  to  torts  which  a  garnishee  may  have 
committed  against  a  defendant),  a  judgment 
creditor  may  by  garnishment  acquire  a  control 
over  the  choses  in  action  of  the  defendant,  and 
thereby  in  effect  bring  suit  against  his  debtor'^ 
debtor ;  and,  though  by  garnishment  the  creditor 
may  stand  in  the  debtors  shoes  as  to  choses  in 
action,  he  enjoys  the  privilege  cum  onere. 

2.  Same— Pbopebtt  Subject. 

For  the  converse  is  likewise  true:  ''Cred- 
itors cannot  reach  by  garnishment  any  assets 
which  the  debtor  himself  could  not  recover  from 
the  garnishee."  Tim  v.  Franklin,  13  S.  E. 
259.  87  6a.  95.  "What  one  cannot  recover 
himself  cannot  be  recovered  by  garnishment 
against  him."    Bates  v.  Forsyth,  69  6a.  365.  ' 

3.  Same. 

Consequently,  as  to  a  fund  in  the  hands  of 
a  garnishee  to  be  advanced  under  a  contract 
and  in  pursuance  thereof  and  held  for  one 
special  purpose  only,  as  the  debtor  cannot  com- 
pel its  payment  to  other  purposes  forei{?n  to 
the  contract,  neither  can  the  jrarnishin;?  cred- 
itor extend  nis  rights  beyond  those  of  the  de- 
fendant. 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  6arnishment,  §§  94,  102-104.J 
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4.  Samib — Sbt-Ofp  bt  Gabnishee. 

As  to  assets  in  the  hands  of  a  garnishee  be- 
longing to  a  nonresident  of  this  state,  such 
garnishee  is  entitled  to  set  off  any  indebtedness 
owed  by  said  nonresident  defendant  in  garnish- 
ment, even  though  such  indebtedness  be  not 
due.  The  question  as  to  whether  such  garnishee 
is  or  is  not  Indebted  to  the  nonresident  defend- 
ant, or  has  assets  of  such  defendant  in  his 
hands,  should  be  ascertained  by  a  comparison 
of  their  respective  claims,  and  answer  made  ac- 
cordingly.    Civ.  Code  1895,  §  3755. 

[Ed.  Note.— Jb*or  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Garnishment,  |§  255-259.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  qf  Richmond  Coun- 
ty;  Eve,  Judge. 

Action  by  Holmes  &  Co.  against  A.  M. 
Calhoun,  with  garnishment  on  Pope  &  Flem- 
ing. Judgment  for  garnishees,  and  plaintiffs 
bring  error.    Affirmed. 

C.  P.  Pressley,  for  plaintiffs  in  error.  W. 
H.  Fleming,  for  defendants  in  error. 

RUSSELL,  J.  Holmes  &  Co.  sued  out  an 
attachment  against  A.  M.  Calhoun  as  a  non- 
resident, and  served  a  summons  of  garnish- 
ment on  Pope  &  Fleming,  who  filed  an  an- 
swer denying  the  Indebtedness.  The  plain- 
tiffs in  attachment  traversed  the  answer  of 
the  garnishees,  and  at  the  conclusion  of  the 
evidence  the  court  directed  a  verdict  in  favor 
of  the  answer  of  the  garnishees  and  against 
the  traverse  of  the  plaintiffs.  The  plaintiffs 
made  a  motion  for  new  trial,  which  was 
overruled,  and  the  overruling  of  this  motion 
Is  the  error  assigned  here. 

A  motion  to  dismiss  the  writ  of  error  was 
duly  presented  here,  and  will  be  first  consid- 
ered. The  motion  is  as  follows:  (1)  "Be- 
cause there  is  no  sufficient  assignment  of 
error,  the  only  assignment  of  error  being  the 
following  recital  in  the  bill  of  exceptions, 
namely:  "To  which  order  of  Judge  Eve, 
overruling  said  mptlon  [for  new  trial]  and 
denying  said  new  trial,  the  said  John  F. 
Holmes  &  Co.  did  then  and  there  except  and 
assign  the  same  as  error.'  From  their  recital 
it  does  not  appear  upon  which  one  or  more 
of  the  grounds  of  motion  for  a  new  trial  as- 
signment of  error  is  predicated,  nor  does  It 
appear  that  plaintiff  In  error  made  any  ex- 
ception to  the  said  ruling  at  the  time  of  pre- 
senting the  bill  of  exceptions."  (2)  Because 
the  grounds  of  motion  for  new  trial  were  cer- 
tified as  true,  "subject  to  correction  at  the 
hearing,"  and  It  does  not  appear  that  said 
grounds  were  subsequently  approved  without 
qualification.  (3)  Because  the  brief  of  evi- 
dence contains  only  a  brief  of  the  oral  testi- 
mony, and  does  not  embrace  in  any  form  any 
of  the  written  documentary  evidence  intro- 
duced at  the  trial;  the  said  written  docu- 
mentary evidence  being  included- as  part  of 
the  transcript  of  the  record,  and  not  In  the 
brief  where  It  legally  belonged. 

We  find  no  merit  in  this  motion.  The  as- 
signment of  error  is  sufficient  under  numer- 
ous rulings  of  the  Supreme  Court     "A  mo- 


tion for  a  new  trial  being  based  upon  several 
grounds  distinctly  set  forth  therein,  an  as- 
signment of  error  In  a  bill  of  exceptions  that 
the  court  erred  in  overruling  the  motion  is 
sufficiently  plain  and  specific  in  setting  forth 
the  errors  complained  of,  under  the  act  of 
November  11,  1889."  Gray  v.  Phillips,  88 
Ga.  199,  14  S.  E.  205.  See,  also,  Hardison  v. 
Burr,  73  Ga.  125 ;  Erskine  v.  Duffy,  76  Ga. 
602;  Futch  v.  State,  90  Ga.  472,  16  S.  E.  102. 
The  second  ground  for  motion  to  dismiss  is 
because  the.  grounds  of  the  motion  for  new 
trial  were  certified  as  true,  subject  to  cor- 
rection at  the  hearing.  This  ground  of  mo- 
tion to  jdlsmlss.  Is  obliterated  by  the  positive 
statement  In  the  bill  of  exceptions  that  the 
recitals  of  fact  contained  In  the  motion  for 
new  trial  are  true  and  correct.  There  is  no 
merit  in  the  third  ground  of  the  motion  to 
dismiss.  While  the  documentary  evidence 
should  always  be  briefed,  It  appears  from  the  _ 
approved  brief  of  evidence  that  the  rule  was  ' 
substantially  complied  with  In  this  case.  And 
it  Is  "unlawful  •  •  •  to  dismiss  any 
case  for  any  want  of  technical  conformity  to 
the  statutes  or  rules  regulating  the  practice, 
*  *  *  where  there  is  enough  in  the  bill  of 
exceptions  or  transcript  of  the  record  pre- 
sented, or  both  together,  to  enable  the  court 
to  ascertain  substantially  the  real  questions 
In  the  case,"  etc.  Civ.  Code  1895,  S  5589.  In 
this  case  the  full  copies  may  be  treated  as 
mere  surplusage.  Rudolph  v.  Underwood,  88 
Ga.  665,  16  S.  a  55  (9).  "Where  the  bill  of 
exceptions  and  the  Judge's  certificate  both 
conform  to  the  act  of  188^  for  bringing  cases 
to  this  court,  and  the  error  complained  of  Is 
the  overruling  of  a  motion  for  new  trial,  the 
writ  of  error  will  not  be  dismissed  because 
this  court  may  be  of  opinion  that  some  parts 
of  the  record  specified  are  not  material." 

For  another  reason  the  motion  to  dismiss 
is  not  well  taken.  **It  appears  that  the  brief 
was  agreed  upon  as  correct  by  counsel  for 
both  the  movant  and  the  respondent  In  the 
motion  for  a  new  trial,  and  the  bill  of  excep- 
tions states  affirmatively  that  this  brief  was 
approved  by  the  court  and  ordered  filed.  The 
record  also  discloses  that  the  motion  for  a 
new  trial  was  heard  and  determined  without 
objection  of  any  kind  to  the  brief  of  the  evi- 
dence. In  other  words,  It  was,  at  the  hear- 
ing, treated  by  the  respondent  as  coming  up 
to  all  the  legal  requirements.  In  view  of 
these  facts.  It  was  too  late  for  him,  after  the 
motion  for  a  new  trial  had  been  heard  upon 
Its  merits,  to  raise  any  question  as  to  the 
form  of  the  brief,  or  to  make  complaint  that 
It  was  not  duly  filed."  It  Is  not  the  policy 
of  our  law  to  favor  dismissal,  but  rather  its 
constant  aim  to  reach  substantial  justice 
without  undue  regard  to  mere  technicalities. 
A  motion  to  dismiss  is  not  the  proper  manner 
or  the  remedy  to  compel  compliance  with 
Civ.  Code  1895,  $  5528.  See  section^  5568. 
5569;  Rudolph  v.  Underwood,  88  Ga.  665,  16 
S.  E.  55 ;  Southern  M.  Co.  v.  Brown,  107  Ga. 
264,  83  S.  E.  73;    Pullen  v.  State,  116  G& 
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555,  tt  a  B.  T74.  Am  iield  by  this  court  in 
Brxwner  ▼.  Maddox,  1  Ga.  App.  332,  58  8.  B. 
27S»  a  writ  of  error  will  not  be  dismissed  If 
the  blU  of  ezceptiona  and  the  leoord  disclose 
what  may  be  material  to  a  clear  understand- 
ing of  the  errors  complained  of.  In  this  case, 
while  it  was  improper  to  have  sent  np  full 
copies  of  the  documentary  evidence,  the  court 
Is  fully  and  clearly  apprised  by  the  brief  of 
evidence  of  everything  material  therein,  and 
the  full  copies  can  well  be  treated  as  surplus- 
age, the  costs  of  which,  in  case  of  reversal, 
mii^t  be  taxed  against  the  plaintiff  in  error, 
but  wliich  do  not  require  the  severe  penalty 
of  diamisflaL  The  motion  to  dismiss  the  writ 
of  error  is  therefore  refused. 

On  the  trial  of  this  case  it  appeared  that 
Mrs.  Calhoun,  against  whom  a  judgment  waa 
rendered  on  an  attachment  as  a  nonresident, 
had  procured  a  loan  of  money  from  the  gar- 
nishees. Pope  &  Fleming,  and  that  a  balance 
of  said  loan  was  still  in  the  hands  of  Pope 
ft  Fleming.  This  sum  Holmes  &  Oo.  sought 
to  reach  by  process  of  garnishment  It  fur- 
ther appeared  that  the  fund  in  the  hands  of 
Pope  &  Fleming  was  part  of  a  loan  advanced 
for  one  specific  purpose,  to  wit,  to  aid  Mrs. 
Calhoun  in  her  farming  operations — ^assist 
her  to  produce  a  crop  of  cotton,  which,  as 
was  contracted,  should  afterwards  be  handled 
and  sold  upon  commission  by  Pope  &  Flem- 
ing as  cotton  factors.  Not  only  was  the  mon- 
ey to  be  used  for  only  one  purpose,  but  there 
was  a  benefit  in  the  contract  to  Pope  &  Flem- 
ing, who  Were  to  receive  commission  on  a  fix- 
ed number  of  bales  of  cotton  to  be  raised  bx 
Mrs.  Calhoun  and  to  be  handled  by  them. 
The  consideration  inducing  the  loan  was  less 
affected  by  the  Interest  on  the  money  than 
by  the  larger  commissions  on  the  cotton  to 
be  delivered,  and  the  single  purpose  for  which 
the  money  was  advanced  was  to  aid  in  raising 
that  crop.  In  their  amended  answer  the  gar- 
nishees claim  that  there  was  no  indebtedness 
on  their  part  subject  to  garnishment,  for  the 
following  reasons:  "Mrs.  Calhoun  is  a  non- 
resident of  the  state  of  Georgia,  as  appears 
from  the  afiUdavit  on  which  the  attachment 
was  sued.  On  the  date  when  the  summons  of 
garnishment  was  served,  and  continuously 
and  up  to  and  beyond  the  date  of  filing  the 
ananver,  to  wit,  July  8,  1905,  Mrs.  Calhoun 
was  Indebted  to  Pope  &  Fleming  on  the  note 
for  $524.80,  dated  March  24, 1905,  due  Novem- 
ber 1,  1905.  The  largest  amount  of  money 
owed  by  Pope  ft  Fleming  to  said  Mrs.  Cal- 
houn at  any  time  from  the  service  of  the 
summons  of  garnishment  on  May  10,  1905, 
was  $500,  the  amount  which  they  agreed  to 
advance  for  the  express  purpose  of  raising 
crops  on  tiie  plantation  in  South  Carolina, 
on  which  crops  Pope  ft  Fleming  had  a  lien  for 
the  repayment  of  said  money,  and  which  sum 
was  placed  to  her  credit  on  March  24,  1905 ; 
and  on  July  3, 1905,  the  balance  due  as  shown 
by  the  books  ^as  $72.30,  Pope  ft  Fleming 
hxLvlng  paid  out  on  drafts  the  following  sums : 
$200,   AprU  17,   1905;    $225,   May  6,   1905; 


$2.70,  June  6,  1905.  Mrs.  Calhoun  was  also 
indebted  to  Pope  ft  Fleming  in  the  sum  of 
$75  under  a  written  contract  to  send  Pope  ft 
Fleming,  as  oommlssion  merchants,  fbr  sale^ 
all  the  crop  of  cotton,  not  less  than  60  bales, 
which  was  to  be  raised  by  Mrs.  Calhoun  on 
said  plantation;  and,  in  the  event  the  50 
bales  were  not  sent  in  whole  or  in  part,  a 
payment  of  $1  per  bale  was  to  be  made  for 
the  deficiency.  At  the  date  of  filing  the  an- 
swer to  said  garnishment  on  July  8, 1905,  the 
crops  on  said  plantation  had  not  matured, 
and  the  expense  of  making  and  gathering  the 
same  had  not  been  paid,  and  hence  the  pur- 
pose for  which  the  money  was  advanced  un- 
der the  terms  of  the  contract  above  referred 
to  had  not  been  performed,  and  a  diversion  of 
the  whole  or  any  part  of  said  money  by  Mrs. 
Calhoun,  or  the  seizure  thereof  by  any  cred- 
itor, would  necessarily  have  been  an  injury 
to  Pope  ft  Fleming,  and  would  have  prevented 
the  fulfillment  of  said  contracts."  Holmes  ft 
Co.  traversed  the  answer  of  the  garnishees. 
On  that  issue  trial  was  had,  and  the  evidence 
introduced  by  the  plaintiff  fully  sustained  all 
the  material  allegations  of  fact  contained  in 
the  answer  of  the  garnishees.  The  judge  di- 
rected a  verdict  against  the' traverse  and  in 
favor  of  the  garnishees.  Holmes  ft  Co.  filed 
a  motion  for  new  trial,  which  was  overruled, 
and  they  excepted. 

We  think  there  was  no  error  in  refusing 
a  new  trial,  because  the  verdict  was  demand- 
ed under  the  evidence  by  either  one  of  two 
legal  reasons:  The  money,  which  Pope  ft 
Fleming  were  still  due  to  Mrs.  Calhoun  un- 
der the  contract,  was  to  be  advanced  only 
for  one  special  purpose  beneficial  to  them; 
and,  secondly,  the  defendant  being  indebted 
to  them  on  a  note,  they  were  entitled  to  ap- 
ply any  amount  they  might  be  due  her  to- 
ward the  payment  of  their  note,  although  it 
was  not  due,  because  she  was  a  nonresident 
Generally  a  judgment  creditor  may  acquire 
by  garnishment  a  control  over  the  choses  in 
action  of  the  defendant,  and  thereby  in  effect 
bring  suit  against  his  debtor's  debtor;  but 
there  are  many  exceptions  to  this  rule,  for 
there  are  cases  in  which  a  creditor  may  en- 
force claims  where  the  debtor  could  not,  and, 
conversely,  the  debtor  may  proceed  where 
the  creditor  could  not  Secret  liens  and 
fraudulent  deeds  may  bind  the  one  and  be  in- 
effective against  the  other.  On  the  other 
hand,  the  debtor  may  sue  for  torts;  but  the 
creditor  cannot  make  such  a  cause  of  action 
available  even  by  a  process  of  garnishment 
WllUams  V.  Williams,  122  Ga.  180,  50  S.  E. 
52,  106  Am.  St  Rep.  100.  But  where  by  gar- 
nishment the  creditor  is  placed  in  the  shoes 
of  the  debtor  as  regards  the  garnishee,  he 
enjoys  that  privilege  in  connection  with  the 
burdens  of  the  position ;  for  what  the  debtor 
cannot  recover  he  cannot  reach.  The  fund  In 
the  hands  of  Pope  ft  Fleming,  if  subject  to 
be  advanced  to  Mrs.  Calhoun  without  limita- 
tion, could  be  reached  by  Holmes  ft  Co.  But 
as  the  uncontradicted  evidence  showed  that 
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hirer,  such  person  is,  on  conviction,  to  be 
punished  as  a  common  cheat  and  swindler. 
This  is  the  distinct  class  of  those  who  get 
the  money  on  the  faith  of  the  contract,  but 
never  set  to  work.  The  fraudulent  intent 
antedates  the  contract  The  second  class  is 
composed  of  those  who,  after  making  a  con- 
tract, procure  money  or  other  thing  of  value 
with  intent  not  to  perform  the  service^  This 
includes  all  those  who,  being  already  under 
contract,  then  conceive  the  fraudulent  in- 
tent The  fraudulent  intent  must  antedate 
the  full  performance  of  the  contract,  but  need 
not  have  existed  before  the  contract  The 
statute  makes  two  distinct  offenses,  and  the 
defendant  is  entitled  to  know  whether  he  is 
charged  with  both,  or  one  of  them,  and,  if 
only  one,  which  one  he  is  required  to  answer. 
And  he  should  be  so  charged  in  the  accusa- 
tion as  to  enable  him  to  prepare  his  defense. 
It  appears,  from  the  accusation,  that  this  de- 
fendant was  only  charged  with  the  second 
offense  in  the  act— cheating  and  swindling 
after  the  contract  was  made. 

The  accusation  alleges  that  "after  having 
contracted  with  M.  A.  Kllas  to  perform  labor 
for  him  as  a  farm  laborer,  by  entering  into 
a  contract  with  said  Mathew  Klias  to  work  a 
crop  on  halves  with  him  for  the  year  1906, 
•  ♦  •  did,  with  the  intent  not  to  perform 
said  labor,  procure  from  said  Mathew  Klias 
the  sum  of  $55.70  in  money,  did  without 
any  excuse  fail  to  perform  said  labor,  thereby 
damaging  and  injuring  the  said  M.  A.  Klias 
1^  the  sum  of  $55.70,"  etc  The  prosecutor 
testified  that  the  defendant  contracted  with 
him  in  December,  1005,  to  work  with  him  and 
to  run  a  one-horse  farm  on  halves  on  his  (the 
prosecutor's)  place  for  the  year  1906;  that 
the  defendant  moved  on  the  prosecutor's 
place  in  January,  1906,  made  hfis  crop,  and 
laid  it  by;  and  the  prosecutor  had  no  cause 
of  complaint  as  to  the  defendant's  working 
the  crop,  but  he  would  not  gather  his  crop  as 
he  should  have  done.  Defendant  and  his 
family  gathered  some  of  the  crop,  but  would 
not  gather  it  all,  and  witness  had  to  employ 
cotton  pickers  to  gather  some  of  it  On  De- 
cember 22,  1906,  defendant  moved  off  prose- 
cutor's place,  and  left  500  or  600  pounds  of 
seed  cotton  in  the  field.  Prosecutor  furnish- 
ed defendant,  on  the  faith  of  the  contract  of 
labor,  $5  a  month  in  cash  from  January  to 
August  paid  W.  J.  Kidd  $10,  and  Dr.  Griflln 
$22,  for  the  defendant  and  furnished  to  the 
defendant  merchandise  and  other  things  (of 
which  he  had  an  account  on  his  books  at 
home).  The  total  amount  furnished  to  the 
defendant,  including  the  money  advanced, 
was  about  $200.  Prosecutor  further  testified 
that  defendant  made  4  bales  of  cotton,  the 
cotton  seed  therefrom,  and  75  bushels  of  com, 
one-half  of  which,  under  their  contract,  belong- 
ed to  defendant ;  but  witness  got  all  of  this, 
and,  after  he  gave  him  this  credit,  defendant 
still  owed  him  $55.70,  and  moved  of  his  place 
owing  him.  The  warrant  put  in  evidence 
showed  that  it  was  sworn  out  on  February  4, 


1907.  The  defendant  stated  that  he  and  his 
family  gathered  all  the  crop  in  the  fall  that 
they  could  gather ;  that  out  of  the  four  bales 
of  cotton  the  prosecutor  only  let  him  have  $3 
to  buy  provisions,  and  did  not  let  him  use 
any  of  the  com  for  bread;  and  that  the 
Iprosecutor  would  not  let  him  have  bread  out 
of  the  field,  nor  furnish  him  with  money  with 
which  to  buy  food.  He  stated  that  he  complet- 
ed his  contract  and  gathered  all  of  the  crop 
before  he  moved  away,  about  Christmas,  1906. 

The  objections  to  the  accusation  were  waiv- 
ed by  the  Joinder  of  issue,  and  cannot  be 
considered ;  and  we  will  not  consider  the  ex- 
ceptions in  regard  to  the  different  initials 
and  name  by  which  the  prosecutor  was  de- 
nominated in  the  accusation,  because  (if 
Mathew  Klias  and  M.  A.  Klias  are  not  one 
and  the  same  man)  the  fact  that  the  accusa- 
tion sets  forth  that  defendant  entered  into 
a  contract  with  Mathew  Klias  and  concludes 
that  M.  A.  Klias  was  injured  would  have  af- 
forded good  ground  for  general  demurrer,  as 
setting  forth  no  offense,  inasmuch  as  a  prose- 
cution under  the  act  of  1903  will  not  lie  for 
injury  .to  any  one  exc^t  the  hirer. 

We  think  the  court  erred  in  refusing  a 
new  trial  upon  the  eighth  ground  of  the  mo- 
tion. The  court  allowed  the  witness  Kllas 
to  testify,  and  admitted  in  evidence,  over  the 
defendant's  objection,  the  statement  from 
that  witness,  that  he  had  furnished  mer- 
chandise and  other  advances,  which,  together 
with  the  money  furnished,  amounted  approxi- 
mately to  $200,  and,  after  receiving  all  of  the 
crop  made  by  defendant  and  crediting  him 
with  it  it  stUl  left  defendant  indebted  to  him 
$55.70.  The  objection  insisted  on  at  the  time 
was  that  this  evidence  was  illegal,  irrelevant 
and  inadmissible.  We  think  that  the  objec- 
tion is  well  taken.  It  was  certainly  irrele- 
vant to  the  charge  made  in  the  accusation 
(that  the  defendant  had  procured  $55.70  in 
.money  at  one  certain  time  with  fraudulent 
intent),  to  prove  anything  in  regard  to  "mer- 
chandise and  other  articles"  furnished  at 
various  other  times.  The  evidence  was  il- 
legal, because  Irrelevant  and  inadmissible, 
and  because  it  plainly  established  the  fact 
that  the  subject-matter  of  the  prosecutor's 
evidence  was  the  unpaid  balance  of  an  in- 
debtedness running  through  an  entire  year, 
for  which  the  prosecution  could  not  be  main- 
tained, instead  of  being  an  amount  of  money 
alleged  to  have  been  Illegally  procured  by 
means  of  a  fraudulent  intention  formed  at 
a  particular  time.  It  is  very  plain  to  us  that 
the  objection  to  the  evidence  should  have  been 
sustained;  and,  if  this  evidence  be  rejected, 
there  is  none  upon  which  the  judgment  of 
guilty  can  rest  The  excuse  given  by  the 
cropper  In  this  case  for  even  bis  temporaiy 
absence  from  the  farm  was  good — that  he  is 
a  father,  and  his  family  had  to  have  food, 
and  his  employer  failed  to  furnish  it,  and 
even  refused  to  let  him  have  com  from  the 
field  for  bread.  And  this  statement  was 
uncontradicted,  even  by  the  prosecutor.    B\i% 
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as  the  court  did  not  believe  it,  we  will,  for 
the  purpose  of  the  case,  eliminate  It  from 
the  record.  Lamar  y.  Prosser,  121  Ga.  154, 
48  S.  E.  »77.  This  statute  was  not  intended 
to  provide  a  means  of  an  accounting  and  to 
secure  effectual  settlement  by  laborers  and 
croppers  at  the  end  of  the  year.  The  dread  of 
a  criminal  sentence  is  more  effective  than  a 
worthless  fl.  fa.  The  hirer  cannot  take  ad- 
vancements which  may  have  been  procured 
by  his  employ^  with  an  honest  intention  to 
perform  service,  and  to  those  add  advance- 
ments fraudulently  procured,  and,  by  strik- 
ing a  balance,  assume  that  the  balance  is  the 
amount  procured  in  fraud  by  the  defendant. 
The  Intent  to  defraud  must  exist  at  some  par- 
ticular time,  and  with  reference  to  some  par- 
ticular advancement  It  can  exist  as  to  more 
than  one  transaction,  but,  in  that  event,  is  a 
distinct  offense,  and  must  be  so  charged  and 
proved. 

Failure  to  return  the  money  is  one  of  the 
circumstances  from  which,  by  the  terms  of 
the  second  section  of  the  act  the  Intention  to 
cheat  may  be  presumed,  and  failure  to  per- 
form labor  is  another;  and  yet  both  of  these^ 
by  the  very  terms  of  the  statute,  may  be  nul- 
lified, if  the  employ^  had  good  and  sufficient 
cause  for  neither  paying  nor  working.  The 
statute  was  not  intended  to  enforce  contracts, 
or  collect  debts  uncollectible  by  ordinary  pro- 
cess. If,  by  reason  of  sickness  or  other  un- 
avoidable cause,  the  contract  of  labor  cannot 
be  performed,  nor  the  money  repaid,  neither 
the  nonpayment  of  the  debt  nor  the  failure 
to  work  raises  the  presumption  of  a  fraudu- 
lent Intent  The  hirer  must  show  loss  or 
damage  resulting  from  the  particular  fraud- 
ulent transaction  upon  which  the  prosecution 
Is  based--either  partial  or  total  loss  of  the 
money  he  advanced,  or  the  labor  he  lost; 
hat  that  is  merely  for  the  reason  that  the  of- 
fender is  deemed  a  common  chea^  and  swin- 
dler, and  it  is  elementary  that  there  can  be 
no  cheating  without  proof  of  loss.  The  of- 
fense cannot  be  proved,  therefore,  without 
proof  of  loss  and  damage.  But  proof  of  loss 
and  damage  will  not  alone  suffice  to  establish 
flrollt.  For  instance,  in  the  present  case,  if 
the  defendant  had  acted,  with  regard  to  the 
caltlvation  of  his  crop,  in  the  manner  that  the 
prosecutor  testified  that  he  did,  and  hail  or 
wind,  or  a  cloudburst,  had  destroyed  it,  the 
hirer's  loss  would  have  been  far  greater  than 
(without  giving  the  cropper  any  credit  for  his 
cotton  seed)  he  estimated  it  to  be,  and  yet  no 
one  would  seriously  insist  that  the  mere  pro- 
curing of  money  and  advances,  the  failure  to 
perform  service  or  to  repay  the  money  with 
interest  no  matter  what  was  the  hirer's  loss, 
would  render  the  defendant  guilty  of  cheating 
and  swindling. 

The  state  alleged  that  $55.70  was  procured 
with  fraudulent  Intent,  as  the  transaction  on 
which  it  planted  its  case.  It  was  obliged  to 
select  a  certain  definite  transaction  (unless 
It  preferred,  either  in  the  same  or  in  dif- 
ferent counts,  to  charge  more  than  one)  in 


which  the  defendant  with  the  Intent  of  not 
performing  the  service,  procured  a  definite 
sum  or  definite  articles  of  value,  with  the 
definite  fraudulent  purpose  of  causing  loss  or 
damage  by  not  repaying,  and  of  thereby 
cheating  the  prosecutor.  The  legal  evidence 
totally  failed  to  show  that  the  defendant  ever 
received  the  amount  of  money  alleged  in  the 
accusation  at  the  time  alleged,  or  at  any 
other  time  within  two  years  before  the  date 
of  the  accusation.  This  court  is  most  reluc- 
tant in  any  case  to  set  aside  the  verdict  or  the 
judgment  of  a  court  acting  as  a  jury,  and  will 
never  disturb  such  finding  on  the  ground  that 
it  is  contrary  to  evidence,  where  there  is  any 
evidence  to  support  it;  but  where  there  is 
no  evidence  to  authorize  the  verdict  it  is 
contrary  to  law,  and  must  for  that  reason  be 
set  aside. 
Judgment  reversed. 


(1  Oa.  App.  794) 
EVERETT,  RIDLEY  &  CO.  ▼.  HOLCOMB. 

(No.  184.) 
(Gonrt  of  Appeals  of  Georgia.    May  10,  1907.) 

1.  Appeal  — Revikw  —  Disohabgb  in  Bai'l- 
Tboveb. 

If  a  jad|:e,  after  hearing  evidence  upon  a 
petition  for  discharge  in  bail-trover  proceedings, 
sliall  find  that  the  applicant  is,  nnaer  the  pro- 
visions of  Oiv.  Code  1895,  $  4608,  entitled  to  be 
discharged  upon  his  own  recognizance,  and  there 
is  some  evidence  to  support  that  findmg,  it  will 
not  be  set  aside  bv  this  court,  unless  the  discre- 
tion of  the  judge  is  manifestly  abused. 

SSd.  Note.— For  cases  in  point  see  Ont  Dig. 
8,  Appeal  and  Error,  Si  4020,  4028.] 

2.  Abkesiv-Bail-Tboveb— Release. 

While  the  provisions  of  the  Code  In  bail- 
trover  proceedings  contemplate  imprisonment  in 
jail,  the  defendant  may  petition  to  be  released  , 
from  any  detention  against  his  will  by  a  sheriff 
or  his  deputy  by  virtue  of  proper  bail  process. 
8.  Same— Sheriff's  Retubn— Tbavebsb. 

In  proceedings  based  upon  such  a  petition, 
a  traverse  to  the  sheriff's  return  upon  the  bail 
process  is  too  late,  if  filed  after  pleading  to  the 
merits. 
(Syllabus  by  the  Court) 

Error  from  City  Conrt  of  Sandersvllle ; 
Hyman,  Judge. 

Action  by  Everett,  Ridley  &  Co.  against  J. 
H.  Holcomb.  From  an  order  discharging  de- 
fendant on  his  own  recognizance^  plaintifli 
bring  error.   Affirmed. 

R.  Douglas  Feagin,  for  plaintiffs  in  error. 
A,  R.  Wright  and  T.  W.  Hardwick,  for  de- 
fendant in  error. 


CANN,  J.  On  August  28,  1906.  J.  H.  Hol- 
comb, in  the  name  of  his  wife,  M.  C.  Hol- 
comb, transferred  in  writing  to  Everett,  Rid- 
ley &  Co.  certain  open  accounts  due  her.  On 
November  2,  1906.  Everett,  Ridley  &  Co. 
brought  trover  against  J.  H.  Holcomb  there- 
for, alleging  that  they  had  delivered  to  him 
the  said  accounts,  to  collect  and  to  turn  over 
the  proceeds  as  fast  as  collected.  Demand 
was  alleged  to  have  been  made  upon  him 
November  13, 1905,  April  7,  1906,  and  October 
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26, 1906.  The  value  of  tlv>  property  was  stat- 
ed to  be  $1,250.  On  November  3,  1906,  tbe 
sheriff  made  his  return  that  he  had  served 
the  petition  and  process,  and  executed  the 
bail  process,  "by  arresting  the  said  J.  H.  Hol- 
comb,  and  have  him  now  in  custody."  On 
the  same  day  J.  H.  Holcomb  petitioned,  in 
proper  form,  the  Judge  of  the  city  court  of 
Sandersville  for  discharge  from  imprison- 
ment, and  thereupon  the  Judge  issued  a  rule 
for  Everett,  Ridley  &  Ck).  to  show  cause  why 
the  defendant  should  not  be  discharged.  On 
December  4,  1906,  Everett,  Ridley  &  Ck>.  waiv- 
ed the  five-day  notice  required  by  the  statute, 
and  agreed  that  the  hearing  be  had  on  De- 
cember 7,  1906.  The  hearing  was  held  in  con- 
formity with  this  agreement,  without  any 
traverse  of  the  sheriff's  retmm  until  after 
pleading  to  the  merits  of  the  application  for 
discharge.  During  the  hearing  the  defendant 
testified  that  he  was  not  able  to  give  a  solv- 
ent bond  for  $2,500,  as  required ;  that  he  had 
no  property  or  money;  that  neither  Everett, 
Ridley  &  Co.,  nor  any  one  for  them,  had  put 
in  his  hands  for  collection  the  accounts  alleg- 
ed; that  he  had  not  held  them  for  collection 
for  Everett,  Ridley  &  Co.;  that  he  had  not 
been  in  possession,  custody,  or  control  of 
those  accounts ;  that  he  was  not,  at  the  time 
of  the  hearing  of  the  application  for  dis- 
charge, in  possession,  custody,  or  control  of 
them,  and  was  not  on  October  31,  1906,  the 
day  the  aflldavit  for  bail  was  made,  and  has 
not  been  since;  that  he  has  no  money  in  his 
possession  arising  from  the  collection  of 
those  accounts;  that  he  has  no  money  of 
Everett.  Ridley  &  Co. ;  that  he  was  in  custody 
at  the  time  he  made  application  for  dis- 
charge, and  has  been  in  the  custody  of  the 
*  sheriff  ever  since;  that  the  deputy  sheriff,  in 
whose  charge  he  was,  did  not  permit  him  to 
go  anywhere  he  wanted  to.  R.  H.  White, 
a  witness  for  the  plaintiffs,  testified  that  he 
was  a  member  of  the  firm  of  Everett,  Ridley 
&  Co.;  that  the  affidavit  for  ball  was  true 
in  every  particular ;  that  the  defendant  had 
possession  of  the  property  when  he  went  to 
see  him  in  November ;  that  the  defendant  had 
the  custody  of  M.  C.  Holcomb*s  stock  and 
books;  that  be  has  never  known  of  anybody 
else  having  custody  of  the  property;  that 
on  April  7,  1906,  he  went  to  see  the  defend- 
ant as  the  agent  of  his  wife,  M.  G.  Holcomb, 
and  asked  him  to  deliver  to  Everett,  Ridley  & 
Co.  those  accounts,  and  that  the  defendant 
did  not  at  that  time  deny  the  title  of  Everett, 
Ridley  &  Co.  to  them ;  that  he  said  he  did  not 
consider  those  he  had  not  collected  worth 
anything;  that  he  admitted  having  the  ac- 
counts in  his  possession  in  April,  1906;  that 
in  March,  1906,  he  wrote  Holcomb  something 
regarding  them,  and  had  his  letters  here; 
that  he  knew  personally,  from  having  talked 
with  the  defendant,  that  he  had  collected 
some  of  those  accounts ;  that  he  saw  defend- 
ant November  13,  1905;  that  Holcomb  made 
a  statement  at  that  time  as  to  what  accounts 
he  had  collected,  and  showed  White  a  list  of 


the  accoimts  he  had  collected;  that  he  did 
not  deliver  to  White  the  money  he  had  col* 
lected  for  them ;  that  White  made  a  demand 
upon  him  for  the  money,  and  the  response 
Holcomb  made  to  the  demand  was  that  he 
did  not  have  it  and  could  not  deliver  it; 
that  as  to  the  other  accounts  he  gave  White 
very  little  satisfaction,  and  told  him  some 
of  them  were  not  worth  anything,  that  the 
ones  he  had  collected  were  all  that  were 
worth  anything,  and  declined  to  deliver  the 
accounts;  that  the  mercantile  business  of  M. 
C.  Holcomb  was  terminated  some  time  prior 
to  the  witness'  visit  in  April,  1906,  about 
January,  1906;  that  J.  EL  Holcomb  said  he 
had  possession  of  those  accounts  since  that 
time;  that  up  to  the  time  of  his  demand. 
April  7,  1906,  the  witness  presumed  that  M. 
C.  Holcomb  had  signed  the  transfer  of  the 
accounts  from  herself  to  Everett,  Ridley  & 
Co.  The  sheriff,  a  witness  for  Everett,  Rid- 
ley &  Co.,  testified  that  he  took  the  defendant 
in  charge ;  that  the  defendant  was  partly  im- 
prisoned at  the  Jail,  but  was  not  locked  in  a 
cell,  because  he  had  no  cell  to  lock  him  in; 
that  he  was  in  custody ;  that  he  was  permit- 
ted to  go  home  the  day  he  was  arrested,  and 
was  put  in  the  charge  of  a  deputy  living 
some  distance  from  the  county  seat  The 
deputy  was  not  in  Sandersville,  the  county 
seat,  with  the  defendant,  on  the  day  of  the 
trial.  After  hearing  the  evidence  the  Judge 
discharged  the  defendant,  J.  H.  Holcomb,  up- 
on his  own  recognizance,  to  appear  at  the 
January,  1907,  term  of  the  city  court  of 
Sandersville^  to  answer  the  plaintiff  on  the 
merits  of  the  action  of  trover  brought  to  that 
term  of  the  court.  To  this  Judgment  Everett, 
Ridley  ft  Co.  excepted. 

1.  Under  Civ.  Code  1895,  8  4604,  the  prop- 
erty, at  the  time  of  the  making  of  the  affi- 
davit, must  be  in  the  possession,  custody,  oi 
control  of  the  defendant,  unless  it  aflOrma- 
tlvely  appears  that,  since  the  plaintiff's  affi- 
davit was  made,  the  defendant  has  acquired 
the  power  of  producing  the  property.  Ragan 
V.  Chicago  Packing  Co.,  93  Ga.  712,  21  S.  B. 
143.  There  was  litUe,  if  any,  testimony  to 
show  definitely  that  either  of  these  condi- 
tions existed.  The  hearing  upon  an  applica- 
tion for  discharge  without  security  is  a  sum- 
mary one  to  hear  evidence  upon  the  facts 
contained  in  the  petition  for  discharge  before 
the  Judge  of  the  court  in  which  the  suit  is 
pending,  and  if  he  should  find  "that  the  pett- 
tioner  can  neither  give  the  security  nor  pro- 
duce the  property,  and  that  the  reasons  for 
the  nonproduction  are  satisfactory,  he  shall 
discharge  the  petitioner  upon  his  own  recog- 
nizance, conditioned  for  bis  appearance  to 
answer  the  suit  brought;  otherwise,  he  shall 
recommit  him  to  custody."  Civ.  Code  1805,  { 
4608.  As  was  stated  by  Justice  Simmons  in 
Ragan  v.  Chicago  Packing  Co.,  supra,  this 
provision  of  law  "means  that  even  if  a  man 
does  obtain  the  possession  of  personal  proper- 
ty illegally  and  wrongfully,  and  disposes  of 
it,  he  may,  upon  being  required  in  a  proceed- 
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ios  of  this  kind  to  produce  the  property  or 
give  security  therefor,  be  discharged  if  be 
gives  the  judge  satisfactory  reasons  for  his 
inability  to  do  so ;  and  it  is  not  necessary  for 
him  to  show  that  the  property  was  lost  by 
misadventure  or  by  blameless  conduct  on  his 
part  If  he  is  unable,  at  the  time  process  is 
sued  out,  to  comply  with  the  requirements  of 
the  law  in  regard  to  producing  the  property 
or  giving  security,  and  his  inability  to  do  so 
continues,  without  any  fault  or  misconduct  on 
his  part  since  that  time,  this  must  be  deemed 
a  satisfactory  reason."  The  Judge  is  the  one 
to  determine  all  these  issues.  Unless  his  de- 
termination affirmatively  appears  to  be  a  man- 
ifest abuse  of  discretion,  it  will  not  be  dis- 
turbed. The  bail-trover  remedy  is  a  summa- 
ry and  harsh  one.  It  is  in  derogation  of  the 
right  to  personal  liberty.  Persons  seeking 
to  avail  themselves  of  this  remedy  should 
be  held  to  strict  proof  of  the  statutory  re- 
quisites, and  the  petitioner  for  discharge 
should  be  treated  with  reasonable  liberality 
in  applying  the  evidence,  keeping  in  mind 
the  purposes  intended  by  this  law.  Applying 
the  foregoing  principles,  the  evidence  was 
sufficient  to  authorize  the  Judgment  dischar- 
ging the  petitioner  upon  his  own  recog- 
nizance. 

2.  While  section  4606  of  the  Civil  Code  of 
1895  contemplates  that  the  defendant  shall 
be  committed  to  Jail,  and  section  4608  that 
be  *!be  held  in  imprisonment"  at  the  time  of 
the  petition  for  discharge,  the  sheriff  testi- 
fied in  this  case  that  the  defendant  was 
partly  imprisoned  at  the  Jail;  that,  while  he 
never  locked  the  defendant  in  a  cell  more  than 
he  had  on  the  day  of  the  hearing  the  defend- 
ant was  in  Jail  that  day;  and  he  had  not 
been  locked  in  a  cell  'for  the  simple  reason 
that  he  did  not  have  one  to  lock  him  up  in." 
The  sheriff  also  testified  that  be  had  the  de- 
fendant in  custody.  ^'Custody,"  in  criminal 
law,  is  the  same  thing  as  "detention*'  in  civil 
law,  and  Is  synonymous  with  "imprison- 
ment." Rapalje  &  Lawrence,  Law  Dictiona- 
ry. "Imprisonment;*  is  the  detention  of  a 
person  contrary  to  his  will.  10  Am.  &  Bug. 
Enc  of  Law  (Ist  Ed.)  197.  The  evidence 
shows  such  custody  or  imprisonment  as 
would  render  the  sheriff  liable  for  his  dis- 
charge. The  confinement  or  detention  was 
against  the  will  of  defendant,  by  virtue  of 
the  affidavit  for  bail,  which  was  sufficient 
legal  authority.  See,  In  this  connection,  Pen. 
Code  1805,  fi  106;  Civ.  Code  1805,  $  3851. 
The  testimony  disclosed  sufficient  holding 
in  Imprisonment  to  authorize  the  Judge  to 
act  upon  the  petition  for  discbarge. 

3.  The  traverse  to  the  return  of  the  sheriff 
was  too  late,  as  it  was  not  submitted  until 
after  pleading  to  the  merits.  Civ.  Code  1805, 
fi  4988.  It  is  not'  necessary  to  discuss  the 
other  grounds  of  error  alleged,  even  where 
properly  specified.  If  there  was  any  error. 
It  was  not  of  such  character  as  to  require 
a  reversal. 

Judgment  affirmed. 
58  S.E.— 19 


HILL,  C.  J.,  and  RUSSELL,  J.,  being  dis- 
qualified. Judges  CANN,  of  the  Eastern  cir- 
cuit, and.GOBER,  of  the  Blue  Ridge  cir- 
cuit, were  designated  to  preside  In  theli 
stead. 


(2  Ga.  App.  79) 
CEDARTOWN  COTTON  ft  EXPORT  CO.  v. 

MILES.    (No.  832.) 
(Court  of  Appeals  of  Georgia.    May  24,  1907.) 

1.  Masteb  and  Servant— In jubieb  to  Serv- 
ant— Pleading— Petition. 

Every  petition  should  set  forth  the  facte 
upon  which  the  cause  of  action  is  based  **p]ain- 
ly,  fully,  and  distinctly,"  and  with  such  cer- 
tainty that  the  same  may  be  understood  by  the 
defendant  who  is  to  answer  them,  tlie  jury  who 
are  to  ascertain  the  truth  thereof,  and'  the  court 
who  is  to  give  judgment. 

(a)  The  plaintiff  is  not  required  to  set  forth 
the  evidence,  either  direct  or  circumstantial,  by 
which  he  expects  to  establish  the  traversable 
facts  allied  in  the  petition. 

(b)  The  certainty  required  as  to  the  allega- 
tions in  a  suit  by  a  servant  against  his  master 
for  personal  injuries  occasioned  by  a  defective 
instrumentality  is  discussed. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  30,  Pleading.  §§  31,  105;  vol.  84,  Master 
and  Servant,  §  809.] 

2.  Same. 

The  court  erred  In  overruling. the  demurrers 
to  the  petition. 

tBd.  Note. — For  cases  in  point,  see  (Tent  Dig. 
vol.  34,  Master  and  Servant,  §  818.] 

(Syllabus  by  the  CJourt) 

Error  from  City  Court  of  Polk  County; 
F.  A.  Irwin,  Judge. 

Action  by  W.  L.  Miles  against  the  Cedar- 
town  Ck)tton  &  Export  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re;- 
versed. 

Bunn  &  Trawlck,  for  plaintiff  in  error. 
Seaborn  &  Barry  Wright  and  J.  A.  Wright, 
for  defendant  in  error. 

POWELL,  J.  The  exception  in  this  case 
is  to  the  overruling  of  a  demurrer  to  the 
plaintiff's  petition.  The  petition,  omitting 
formal  parts,  alleges:  Paragraph  1:  That  de- 
fendant operates  a  cotton  factory.  Para- 
graph 2:  That  on  the  15th  day  of  July,  1905, 
I)etlt loner  was  In  the  service  of  defendant  as 
a  card  stripper.  Petitioner  was  cleaning  his 
card,  and  while  cleaning  the  feed  shaft  the 
pulley,  upon  which  the  belts  from  the  cyl- 
inder and  from  the  comb  run,  flew  off  the 
axle,  and  the  belt  from  the  cylinder  pulley 
caught  petitioner's  arm  between  the  shoulder 
and  elbow,  and  Jerked  petitioner  against  the 
card,  pulled  and  wound  his  arm  around  and 
between  the  feed  shaft  and  the  card,  and 
broke  it  In  two  places  between  the  shoulder 
and  elbow.  Paragraph  3:  The  flying  off  of 
said*  pulley  was  due  to  the  negligence  of  de> 
fendant,  in  that  the  nut  and  screw  Which 
held  said  pulley  on  the  axle  were  not  in 
their  places,  and  the  end  of  the  axle  was 
also  broken.  Said  fact  should  have  been 
known  to  the  defendant,  and  was  unknown 
to  the  plaintiff,  and  his  injury  is  due  to  the 
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negligence  aforesaid.  Paragraph  4  specifical- 
ly describes  the  injury  received.  Paragraph 
5 :  All  of  said  injuries  were  due  to  the  negli- 
gence of  defendant,  and  could  not  have  been 
averted  by  plaintiff  by  the  exercise  of  ordi- 
nary care.  Paragraphs  6  and  7  allege  plain- 
tiff's age  (45  years),  his  earning  capacity* 
pain,  and  suffering,  and  contain  the  ad  dam- 
num and  usual  prayers.  By  amendment  there 
is  added,  after  the  word  "plaintiff,"  in  the 
third  paragraph,  the  words  "and  could  not, 
by  the  exercise  of  ordinary  care,  have  been 
known  to  him."  . 

In  addition  to  the  general  demurrer,  the  de- 
fendant, by  special  demurrer,  insists  '*that 
the  allegations  of  fact  set  out  in  said  petition 
show  that  the  defect  complained  of  was  a 
patent  one,  and  that,  if  plaintiff  did  not 
know  the  existence  of  the  same,  he  could,  by 
the  exercise  of  ordinary  care,  have  discov- 
ered it";  also  that  they  do  not  sufficiently 
describe  the  defect  complained  of  in  said 
machine  and  the  manner  in  which  the  injury 
was  received;  also,  as  to  the  third  para- 
graph of  the  petition,  that  "the  allegations 
hi  said  paragraph  do  not  show  how  or  why 
said  nut  or  screw  happened  to  be  off,  who 
took  It  off,  or  when  it  was  removed;  said 
paragraph  charges  that  the  end  of  the  axle 
wag  also  broken,  but  there  are  no  allegations 
which  show  that  said  alleged  broken  axle  In 
any  way  caused  or  contributed  to  the  Injury; 
said  paragraph  does  not  show  that  plaintiff 
did  not  know  about  said  nut  and  screw  be- 
ing out  of  place;  the  last  sentence  in  said 
paragraph  sets  out  a  conclusion,  and  contains 
no  averments  which  show  how  or  wherein 
defendant  was  negligent";  also,  as  to  para- 
graph 2,  that  '^e  allegations  therein  are 
confused,  vague,  indefinite,  and  do  not  put 
defendant  on  notice  as  to  how  plaintiff  was 
injured";  also,  as  to  paragraph  6,  "that  the 
same  is  too  general;  said  paragraph  contains 
no  allegations  showing  negligence  on  part  of 
defendant ;  the  last  clause  of  said  paragraph 
is  merely  a  conclusion  of  the  pleader."  The 
trial  court  overruled  all  the  demurrers. 

1.  As  to  pleadings  at  common  law  it  has 
been  said  on  eminent  and  unquestioned  au- 
thority (Chitty  on  PI.  256);  **The  principle  rule 
as  to  the  mode  of  stating  the  facts'  is  that 
they  must  be  set  forth  with  certainty,  by 
which  term  is  signified  a  clear  and  distinct 
statement  of  the  facts  which  constitute  the 
cause  of  action  or  ground  of  defense,  so 
that  they  may  be  understood  by  the  party 
who  is  to  answer  them,  by  the  jury  who  are 
to  ascertain  the  truth  of  the  allegations,  and 
by  the  court  who  are  to  give  Judgment"  Our 
Civil  Code  (section  4960).  requires  that  the 
plaintiff,  in  his  petition,  shall  plainly,  fully, 
nnd  distinctly  set  forth  his  charge,  graund 
of  complaint,  and  demand.  As  construed  by 
the  courts  of  this  state,  this  statutory  provi- 
sion requires  a  higher  degree  of  certainty 
in  pleading  than  was  necessary  at  common 
law;  but  the  object  to  be  obtained  is  the 
same  under  both  systems,  to  wit,  that  the 


pleadings  be  understood  by  the  party,  the 
jury,  and  the  court.  They  certainly  ought 
to  be  so  certain  and  full  that  the  court  may 
look  to  the  allegations  of  fact  and  know 
whether  a  cause  of  action  is  set  forth  or  not. 
The  plaintiff  is  not  required  to  set  forth  the 
evidence,  either  direct  or  circumstantial,  by 
which  he  expects  to  establish  the  traversable 
facts  alleged  in  the  declaration,  and  a  de- 
murrer cannot  properly  be  used  to  compel 
him  to  do  so;  but  all  the  facts  necessary  to 
be  stated  should  be  set  forth  plainly,  and 
special  demurrer  will  compel  this.  In  negli- 
gence suits.  In  order  that  the  court  may  deter- 
mine from  an  inspection  of  the  pleading 
whether  a  cause  of  action  is  set  forth,  each 
fact  necessary  to  raise  the  duty  and  to  show 
the  specific  breach  thereof,  or  the  specific 
wrong  inflicted,  should  be  plainly  and  un- 
equivocally stated;  and  enough  of  the  details 
of  each  element  of  the  case  should  be  set  out 
to  clearly  distinguish  the  transaction  as  an 
actionable  one,  and  not  to  leave  it  doubtful 
whether  it  is  so  or  not  Many  facts,  especial- 
ly those  resting  peculiarly  within  the  knowl- 
edge of  the  opposite  party,  may  be  alleged  in 
general  terms;  but  th^  should  be  alleged 
as  facts,  not  merely  as  legal  conclusions. 

In  a  suit  by  a  servant  against  the  master 
for  an  injury  occasioned  by  a  defective  in- 
strumentality, the  servant  should  allege  the 
facts  of  his  employment  This  usually  may 
be  done  in  general  terms,  provided  the  lan- 
guage used  is  sufficient  to  clearly  distinguish 
his  relation  to  the  master  from  that  of  a 
volunteer.  He  should  allege,  also,  the  char^ 
acter  of  the  services  he  was  hired  to  perform. 
The  allegations  as  to  this  may  be  general,  ex- 
cept that  they  should  increase  in  deflniteness 
as  they  relate  to  the  particular  instrumental- 
ity in  question,  and  as  to  this  they  should  be 
sufficiently  specific  to  show  the  relationship  of 
the  service  to  the  instrumentality.  It  is  not 
ordinarily  necessary  to  allege  the  master's 
duty  to  furnish  reasonably  safe  instrumental- 
ities ;  for  this  is  a  matter  of  which  the  court 
will  take  judicial  notice,  jind,  if  this  duty  be 
alleged  at  all,  it  may  be'stated*  without  ob- 
jection, in  the  form  of  a  legal  conclusion. 
Things  of  which  the  courts  take  ex  officio  no- 
tice need  not  be  specially  pleaded.  Ohitty, 
PI.  236.  He  should  also  set  out  a  definite  de- 
scription of  the  instrumentality  in  question; 
and  more  details  are  required  when  the  in- 
strumentality is  not  a  simple  and  wellrknown 
contrivance  than  when  it  consists  of  some- 
thing that  people  generally,  from  their  com- 
mon knowledge,  understand  in  detail  Tvithout 
elaboration  of  description.  However,  it  is 
not  necessary  to  go  into  details  of 'description, 
except  so  far  as  may  be  necessary  to  show 
the  relation  of  the  instrumentality  to  the  du- 
ties of  the  servant  to  the  specific  mode  of 
the  injury,  to  the  exact  nature  of  the  defect, 
to  the  negligence  of  the  master,  to  the  lack 
of  contributory  negligence  of  the  servant,  or 
to  some  other  essential  element  of  the  case 
The  defect  in  the  instrumentality  should  also 
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be  set  forth  with  similar  certainty,  and  It 
should  appear  whether  the  defect  was  latent 
or  patent.  This  should  be  shown  by  facts 
stated,  and  not  by  mere,  conclusions  of  the 
pleader.  The  facts  should  disclose  the  prox- 
imateness  of  the  defect  as  a  cause  of  the  in- 
Jury.  The  master's  actual  or  oonstructiYe 
knowledge  must  appear.  If  the  allegation  be 
that  the  master  knew  of  the  defect,  this  may 
be  simply  and  directly  stated,  and  it  is  not 
necessary  to  state  how  or  why  be  knew  it. 
If  construetiye  knowledge  be  charged  to  the 
master,  and  the  facts  stated  In  the  petition 
make  a  case  where  by  law  the  duty  of  know- 
ing Is  imposed  upon  the  master,  the  legal  con- 
clusion *'that  he  ought  to  haye  known"  is  not 
subject  to  objection;  but  if  the  duty  of 
knowing  does  not  arise  as  a  matter  of  law 
from  the  facts  already  stated,  then  the  speci- 
fic circumstances  creating  the  duty  of  know- 
ing must  be  detailed.  See  Babcock  y.  John- 
son. 120  Ga.  1034,  48  S.  E.  488.  Also  the 
servant's  lack  of  knowledge  must  appear. 
As  to  this,  the  allegation  that  the  servant 
"did  not  know"  of  a  defect  is  a  statement  of 
fact  and  is  sufilcient  as  alleging  actual  lack 
of  knowledge.  Freedom  from  implied  knowl- 
edge can  be  alleged  in  tlve  form  of  a  legal 
conclusion  only  when  the  facts  set  forth 
show  such  a  state  of  circumstances  as  to  re- 
lieve the  plaintifiT  from  such  an  imputation ;  i 
otherwise  the  court  will  disregard  the  legal 
conclusion  and  give  Judgment  on  the  facts 
actually  stated.  If  the  plaintifiT  relies  upon 
his  tender  years,  his  inexperience,  a  false 
sense  of  security  occasioned  by  misrepresen- 
tations of  the  master,  the  latent  character  of 
the  defect,  or  other  reason  regarded  by  the 
law  as  sufficient  to  relieve  the  servant  from 
implication  of  knowledge,  the  facts  should  bo 
definitely  stated.  The  details  of  how  the  in- 
Jury  occurred  should,  of  course,  be  speclfic- 
elly  set  forth.  So  far  as  they  illustrate  the 
<diaracter  of  the  defect  in  the  instrumental- 
ity, the  master's  negligence,  or  the  servant's 
freedom  from  fault,  tbey  should  be  more 
specific  than  wherein  they  are  merely  col- 
lateral to  the  salient  legal  elements  of  the 
case.  The  sum  of  the  whole  matter  is  that 
the  petition  should  set  out  plainly  and  dis- 
tinctly, by  allegations  of  facts,  an  unequivo- 
cal cause  of  action.  If  the  facts  as  all^^ed 
also  reasonably  tend  to  establish  some  de- 
fense which  would  defeat  the  action,  enough 
additional  facts  must  be  set  out  to  negative 
this  defense.  But  the  petition  need  not  an- 
ticipate a  defense  which  the  facts  alleged  do 
not  disctose.  Of  course,  these  suggestions 
are  not  intended  to  be  considered  as  exhaust- 
ive. There  are  many  other  matters  to  be 
regarded.  We  are  merely  trying  to  stress  the 
point  that  the  pleader  should  make  his  neces- 
sary allegations  plain,  definite,  and  unequivo- 
cal, and  that  he  may  be  compelled  by  demur- 
rer to  do  so,  but  that,  when  he  has  done  this, 
he  cannot  be  compelled  by  special  demurrer 
to  go  further  and  allege  details  which  might 
be  valuable  to  the  opposite  party  in  the  prep- 


aration of  his  defense,  and  tihat  it  is  not  re- 
quired that  the  pleader  set  forth  the  evidence 
by  which  he  expects  to  prove  the  allegations 
so  made. 

2.  Applying  these  rules  to  the  petition  in 
the  present  case,  we  think  that  It  is  deficient 
in  certainty.  The  description  of  the  machine 
at  which  the  plaintifiT  was  working  is  very 
indefinite.  The  court  cannot  say,  from  what 
is  set  out,  whether  the  defect  was  latent  or 
patent,  or  whether  the  fact  that  the  end  of 
the  axle  was  broken  had  any  relation  to  the 
6ijury.  The  plaintifiT  relies  upon  construct- 
ive notice  on  the  master's  part  as  to  the  ab- 
sence of  a  nut  and  screw,  without  alleging 
that  the  nut  and  screw,  which  were  not  In 
their  places,  were  left  ofiT  by  the  inaster,  or 
that  they  had  been  ofiT  such  a  length  of  time 
to  charge  him  with  notice.  He  alleges  the 
conclusion  that  by  ordinary  care  he  himself 
could  not  have  known  of  their  absence,  with- 
out showing  any  facts  on  which  to  base  this 
conclusion.  So  far  as  the  petition  discloses, 
the  defect  was  patent  We  recognize  the 
rule  that  if  the  defect  was  latent  the  master 
would  be  ordinarily  held  bound  to  discover 
the  fact  sooner  than  the  servant,  since  the 
duty  of  inspection  rests  on  the  master  and 
not  on  the  servant;  but  the  allegations  are 
not  sufilcient  to  Justify  an  application  of  this 
rule.  Every  fact  alleged  in  this  petition  might 
be  true,  and  the  master  not  be  liable.  Unless 
the  plaintifiT  amends  bis  petition  and  cures 
these  defects,  it  should  be  dismissed. 

Judgment  reversed. 


(2  Ga.  App.  224) 
CURTIS  et  al.  v.  STATE.     (No.  424.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

Criminal  Law— New  Trial. 

The  judgment  of  the  trial  court  refusing  a 
new  trial  is  not,  for  any  reason  assigned,  erro- 
neous. 
(Syllabus  bj  the  0>urt.) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Pelton,  Jr.,  Judge. 

Joe  Curtis  and  others  were  convicted  of 
crime,  and  bring  error.    Afiirmed. 

Marion  W.  Harris  and  John  R.  (hooper,  for 
plaintifiT  in  error.  Wm.  Brunson,  SoL  Gen., 
for  the  State. 

PER   CURIAM.     Judgment  afilrmed. 


(2  Ga.  App.  104) 
FERRY  &  CO.  V.  MATTOX  &  TURNER. 
(No.  82.) 
(C3ourt  of  Appeals  of  Georgia.     May  28,  1907.) 

1.  Pabtnebship^-Judgment— Individual  Li- 
ability. 

Judgment  against  a  partnership  binds,  not 
only  the  firm  property,  but.  when  that  is  ex- 
hausted, it  binds  the  individual  assets  of  the 
partners  served.  A  judgment  need  not  be  ren- 
dered against  the  individual  members  of  a  part- 
nership in  order  to  bind  individual  assets.  "A 
judgment  against  a  copartnership  binds  not  only 
the  partnership  property,  but  also  the  Individ u- 
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al  propertj  of  each  member  of  the  same  who 
has  been  served  with  the  process;  but  it  does 
not  bind,  and  execution  issuing  thereon  cannot 
be  levied  on,  the  individual  property  of  one  not 
served."     Ells  v.  Bone,  71  Ga.  469. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  §  438.] 

2.  Same— Partnebship  Debts. 

A  partner's  separate  property  is  bound  alike 
by  all  judgments  against  him,  whether  the^  be 
judgments  against  him  as  an  individual  or  judg- 
ments against  him  as  a  partner.  As  to  the  pro- 
ceeds of  partnership  propert:r»  an  equity  among 
the  partners  themselves  requires  that  this  prop- 
erty be  applied  first  to  the  payment  of  partner- 
ship debts,  and  it  works  in  such  a  way  as  to  give 
debts  against  the  partnership  a  preference  over 
debts  against  a  partner,  in  respect  to  that  part- 
ner's interest  in  the  partnership  efltects.  Hoa- 
kins  ▼.  Johnson,  24  Ga.  630. 

SEd.  Note.*— For  cases  in  point,  see  Cent.  Dig. 
.  38,  Partnership,  fi  438.] 

8.  Same— Service  on  Partner. 

Service  on  a  partner  is  service  on  the  firm. 
Notice  to  a  partner  is  notice  to  the  firm. 

[Ed.  Note.— For  cases  in  pointy  see  Cent  Dig. 
vol.  38,  Partnership,  §  377.J 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  BIbert  County ; 
H.  M.  Holden,  Judge. 

Action  by  D.  M.  Ferry  &  Co.  against  Mat- 
toz  &  Turner.  Judgment  for  plaintiffs.  From 
an  order  overruling  a  certiorari  and  render- 
ing final  judgment,  plaintiffs  bring  error. 
Reversed.  -j 

Z.  B.  Rogers,  for  plaintiffs  in  error.  L  C 
Van  Duzer,  for  defendant  in  error. 

RUSSELL,  J.  Suit  was  brought  in  a  jus- 
tice's court  by  D.  M.  Ferry  &  Co.  against  the 
firm  of  Mattox  &  Turner.  The  summons  was 
directed  to  the  firm  of  Mattox  &  Turner. 
There  was  an  acknowledgment  of  service  in 
these  words:  *'I  acknowledge  service  on  the 
within  summons,  and  waive  all  other  service 
of  any  kind.  [Signed]  Mattox  &  Turner,  per 
J.  R.  Mattox."  This  was  the  only  service  of 
the  summons  that  was  ever  had.  When  the 
case  came  on  for  trial  before  the  justice  of 
the  peace,  that  magistrate  entered  up  judg- 
ment against  the  firm  of  Mattox  &  Turner, 
and  against  John  R.  Mattox  and  M.  W.  Tur- 
ner as  Individuals.  Mattox  &  Turner  cer- 
tloraried  to  the  superior  court,  and  the  judge 
of  the  superior  court  overruled  the  certiorari 
and  denied  a  new  trial,  but,  in  doing  so,  ren- 
dered a  judgment  finally  disposing  of  the 
case,  to  which  D.  M.  Ferry  &  Co.  excepted. 
The  judgment  of  the  judge  of  the  superior 
court  overruled  the  certiorari,  but  corrected 
the  judgment  entered  by  the  justice  of  the 
peace  upon  the  verdict  of  the  jury,  so  as  to 
make  it  bind  nothing  but  the  partnership  as- 
sets (if  any)  of  Mattox  &  Turner.  His  judg- 
ment was  as  follows:  "After  hearing  the 
within  certiorari  and  argument  thereon,  and 
after  considering  the  same,  it  is  ordered  that 
the  same  be  refused  and  a  new  trial  of  the 
case  be  denied.  It  is  ordered,  further,  that 
the  plaintiffs  recover  of  the  defendants,  Mat- 
tox &  Turner,  the  sum  of dollars,  costs 

of  this  proceeding.     It  1b  ordered  that  the 


judgment  rendered  in  the  justice's  court  have 
the  effect  of  bipdlng  the  partnership  assets  of 
the  firm  of  Mattox  &  Turner,  and  that  said 
verdict  and  judgn;ient  operate  only  against 
said  assets,  and  that  portion  of  the  judgment 
against  J.  R.  Mattox  and  M.  W.  Turner  as 
individuals  is  stricken  from  said  judgment'* 
The  plaintiffs  in  error  except  only  to  tliat 
portion  of  the  judgment  which  orders  that 
the  justice's  coturt  judgment  operate  only 
against  assets  of  the  firm  of  Mattox  &  Tur- 
ner, and  strikes  J.  R.  Mattox  and  M.  W. 
Turner  as  individuals  from  the  judgment. 
The  defendants  In  error,  who  were  the  peti- 
tioners in  the  petition  for  certiorari,  have  not 
filed  any  cross-bill  of  exceptions,  and  hence 
we  have  only  two  questions  to  decide:  (1) 
Did  the  court  err  in  adjudging  that  the  judg- 
ment against  a  partnership  should  bind  only 
partnership  assets?  (2)  Did  the  court  err  in 
striking  that  portion  of  the  judgment  render- 
ed against  J.  R.  Mattox  and  M.  W.  Turner 
as  Individuals? 

We  think  that  the  court  erred  In  declaring 
in  his  final  judgment  that  the  judgment  ren- 
dered previously  in  the  justice's  court  should 
only  bind  partnership  assets.  It  is  well  set- 
tled that,  when  partnership  assets  are  exhaust- 
ed, the  individual  property  of  the  partners 
served  become  liable  for  partnership  debts. 
This  is  true,  even  If  there  be  no  service  on 
all  of  the  partners.  As  to  the  second  ques- 
tiop,  we  think  tliat  the  court  erred  in  part, 
and  that  his  judgment  was  partly  ri^bt. 
There  was  no  error  in  ordering  that  M.  W. 
Turner  be  stricken  from  the  judgment,  be- 
cause he  was,  not  served  with  copy  summons, 
nor  did  he  acknowledge  service ;  but  we  tbink 
that  the  judgment  should  bind  the  property 
of  J.  R.  Mattox,  and  tiiat  it  was  error  to 
strike  the  portion  of  the  judgment  binding 
him  as  an  individual.  Service  of  a  partner 
is  always  good  service  of  the  firm,  and  notice 
to  a  partner  is  always  notice  to  the  firm.  Tbe 
acknowledgment  of  service,  which  we  bave 
quoted  above,  was  in  reality  a  i>ersonal  ac- 
knowledgment of  service  by  Mattox,  thougb 
signed  "Mattox  &  Turner,  per  J.  R.  Mattox." 
He  had  notice  of  the  suit.  He  appeared  and 
pleaded  to  it  He  is  bound  by  the  judgment. 
The  plea  is  in  the  following  words:  "And 
now  comes  J.  R.  Mattox,  a  m&nher  of  the 
firm  of  Mattox  ft  Turner,  and  for  plea  and 
answer  to  the  above  suit  says  (1)  that  tbe 
said  firm  of  Mattox  ft  Turner  is  not  indebted 
to  the  plaintiff  in  the  manner  and  form  al- 
leged or  in  any  manner  whatever;  that  said 
Mattox  ft  Turner  is  not  indebted  to  the  plain- 
tiff  in  any  sum  whatever."  And  the  affidavit 
to  tbe  plea  was  made  by  J.  R.  Mattox.  The 
words  "a  member  of  the  firm  of  Mattox  ft 
Turner"  may  be  treated  as  surplusage,  and 
that  leaves  it  merely  a  plea  made  by  Mattox. 
But  even  if  he  acknowledged  service  as  a 
member  of  the  firm,  and  only  pleaded  in  be- 
half of  the  firm,  he  had  notice  of  tbe  salt, 
was  in  court,  and  not  only  took  no  steps  to 
protect  himself  against  the  judgment,  but  did 
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not  even  except  thereto  by  certiorari.  The 
qoestion  of  amending  the  Judgment  was  not 
before  the  superior  court  It  was  not  one  of 
the  complaints  made  by  the  petitioner,  and 
no  errors  except  those  brought  to  the  atten- 
tion of  the  court  can  be  corrected  on  cer- 
tiorari. We  think  it  extremely  doubtful,  for 
this  reason,  whether  even  Turner's  name 
could  have  been  stricken  from  the  Judgment ; 
but.  as  there  is  no  insistence  as  to  him,  we 
will  assume  that  it  was  proper  to  relieve  him 
from  the  binding  force  of  the  Judgment  But 
as  to  Mattox  the  case  is  different  In  the  en- 
tire litigation  he  was  not  only  personjally  par^ 
tlclpating  in  the  proceedings,  but  he  was  in 
reality  the  partnership's  only  representative. 
Neither  as  a  partner  nor  as  an  individual 
can  he  be  heard  to  complain  of  the  Judgment 
in  the  Justice's  court;  and,  not  having  com- 
plained, the  Judge  of  the  superior  court  un- 
necessarily afforded  him  a  relief  he  had  not 
aaked. 
Jodgmoit  reversed. 


(2  Oa.  App.  11«) 

RHODES,   DOLVIN  ft   CO.   v.   CONTINEN- 
TAL FURNITURE  CO.     (No.  339.) 
(Court  of  Appeals  of  Georgia.     May  28,  1907.) 

1.  Jtjptices  of  the  Pbacb  —  Jurisdiction — 
Tbansfeb  of  Causes. 

Where  an  attachment  is  re^'uroed  to  a  court 
which  the  papers  show  on  their  face  does  not 
have  jurisdiction  thereof,  that  court  should  re- 
fuse to  entertain  jurisdiction,  and  may  order 
the  proceedings  transferred  and  returned  to  the 
proper  court 

2.  Sales— DcLiVEBT. 

Where  a  contract  of  sale  contemplates 
transportation  to  the  purchaser  through  the  me- 
dium of  a  common  carrier,  ordinarily  delivery 
of  the  goods  to  the  carrier  and  acceptance  from 
it  of  itB  staudard  bill  of  lading  is  delivery  to  the 
purchaser.         , 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  43,  SaleH.  i  377.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Greene  Coun- 
ty;  H.  6.  Lewis,  Judge. 

Action  by  the  Continental  Fnmiture  Com- 
pany against  Rhodea,  Dolvin  &  Co.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Samuel  H.  Sibley,  for  plaintiff  in  error. 
J.  P.  Brown,  for  defendant  in  error. 

POWEU^,  J.  This  action  commenced  by 
attachment  Issued  by  the  justice  of  the  peace 
of  the  123d  district,  G.  M.,  Greene  county. 
The  aflSdavit  recited  the  residence  of  the  de- 
fendant as  being  in  the  141st  district  of  that 
county.  The  bond  in  describing  the  case  re- 
cited that  the  attachment  was  returnable  to 
the  justice's  court  of  the  143d  district,  and 
the  attachment  itself  was,  by  the  justice, 
made  so  returnable.  Thereafter  the  plaintiff 
by  leave  of  that  court  amended  the  attach- 
icent  and  bond  by  striking  the  words  "143d 
district*  and  inserting  the  words  "141  st  dis- 
tricf    It  does  not  appear  that  the  security 


to  the  bond  consented  to  this  amendment 
After  ordering  the  amendment,  the  justice  of 
the  143d  district  directed  that  the  case  be 
withdrawn  from  that  court  and  transferred 
to  the  justice's  court  of  the  141st  district, 
••to  which  it  is  returnable."  The  statutory 
notice  of  the  pendency  of  the  attachment  in 
the  justice's  court  of  the  141st  district  was 
given  to  the  defendant  for  the  purpose  of.  re- 
covering a  personal  judgment  Without  ob- 
jection, the  parties  went  to  trial  in  that 
court,  the  defendant  obtained  judgment,  and 
the  plaintiff  appealed  to  the  superior  court. 
In  that  court  the  defendant  assailed  the 
pleadings  by  moving  to  dismiss  the  case,  *'up- 
on  the  ground  that  the  papers  showed  upon 
their  face  that  the  case  was  one  regularly 
sued  out  and  returned  to  the  justice's  court 
of  the  143d  district  G.  M.,  and  that  the  at- 
tempted amendment  and  transfer  thereof 
from  said  named  court  to  that  of  the  14l8t 
district  was  without  authority  of  law  and 

I  void,  and  said  court  of  the  141st  district  was 
without  ^risdiction  to  enter  a  confession  of 

I  judgment  by  the  plaintiff  therein,  and  the 

j  superior  court  was  without  jurisdiction  to 
entertain  an  appeal  from  such  a  confession, 

I  and  farther  moved  that  the  case  be  remanded 
to  said  court  of  the  143d  district  as  a  case 
pending  therein  and  undisposed  of  therein." 
The  court  overruled  the  motion  and  the  trial 
resulted  in  favor  of  the  plaintiff.  The  de- 
fendant renewed  his  attack  by  motion  in  ar- 
rest of  judgment,  on  the  following  grounds : 
••Because  it  appears  on  the  face  of  the  record 
that  said  case  was  an  attachment  regularly 
sued  out  to  the  justices  court  of  the  143d  dis- 
trict, G.  M.,  and  that  the  bond  given  was 
for  an  attachment  returnable  to  said  court 
and  the  attachment  was  actually  returned  to 
said  court,  and  the  papers  made  a  case  law- 
fully i)endlng  therein.  It  appears  further 
that  said  court,  without  consent  of  the  de- 
fendants or  of  the  security  In  the  attach- 
ment bond,  undertook  to  transfer  said  case 
to  the  justice's  court  of  the  141st  district 
and  that  confession  of  judgment  was  there 
entered  by  the  plaintiffs  without  a  trial. 
Movants  show,  therefore,  that  said  oourt  of 
the  143d  district  was  without  lawful  author- 
ity to  enter  the  orders  it  did  and  to  transfer 
said  case  to  said  court  of  the  141st  district, 
and  that  said  latter  court  acquired  no  juris- 
diction thereof,  and  that  an  appeal  from  a 
judgment  in  said  latter  court  .Invests  this 
court  with  no  greater  jurisdiction  than  said 
justice's  court  had,  and  that  there  is  no  regu- 
lar or  lawful  basis  in  the  record  for  a  judg- 
ment in  this  court."  The  court  overruled  the 
motion  in  arrest  of  judgment  and  also  a  mo- 
tion for  a  new  trial.  The  defendant  brings 
error. 

1.  We  think  that  neither  the  motion  to  dis- 
miss the  action  nor  the  motion  In  arrest  of 
judgment  was  well  taken.  The  law  fixed  the 
jurisdiction  to  hear  the  case  In  the  district  of 
the  defendant's  residence.  While  an  attach- 
ment should  give  directions  for  its  return. 
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•till  '<it  iB  not  this  written  direction  to  the 
sheriff  or  constable  which  gives  the  court 
Jurisdiction,  but  the  law."  Blake  y.  Camp^ 
45  Ga.  2d8.  Lack  of  Jurisdiction  In  the  Jus- 
tice's court  of  the  143d  district  appeared  on 
the  face  of  the  record,  since  the  affidavit  re- 
cited that  the  defendant  resided  in  the  141st 
district  The  Justice's  court  of  the  143d  dis- 
trict, therefore,  properly  declined  to  assume 
Jurisdiction  of  the  same.  Every  court  has 
Jurisdiction  to  entertain  cognizance  of  a  mat- 
ter presented  to  it  to  the  extent  of  determin- 
ing whether  it  has  Jurisdiction,  and,  if  it 
finds  that  it  has  no  Jurisdiction,  of  giving  di- 
rections to  the  matter,  consistent  with  its 
lack  of  Jurisdiction.  When  the  Justice  of  the 
peace  discovered  that  he  had  violated  the 
provisions  of  the  statute,  in  returning  the 
case  to  his  own  court  he  properly  refused  to 
take  Jurisdiction,  and  his  direction  that  it  be 
transferred  to  the  proper  court,  while  prob- 
ably not  necessary,  was  an  order  consistent 
with  his  lack  of  Jurisdiction.  See  Carreker 
V.  Thornton,  1  Ga.  App.  508,  57  S.  B.  988> 
and  citations. 

At  all  events,  the  case  was  finally  in  fact 
filed  in  the  proper  court  In  that  court  every 
amendable  defect  became  cured  by  the  trial 
and  the  judgment;  for  It  is  shown  by  the 
record  that  the  defendant  appeared  at  the 
trial  and  testified,  though  that  trial  resulted 
in  a  confession  of  Judgment  by  the  plaintiff. 
See  Covington  v.  Oothrans,  85  Ga.  156; 
Blake  v.  Gamp,  45  Ga.  298;  Townsend  v. 
Stoddard,  26  Ga.  430;  Williams  v.  Buchan- 
nan,  75  Ga.  789;  B.  ft  D.  B.  Co.  v.  Benson, 
86  Ga.  205,  12  S.  B.  857,  22  Am.  St  Bep.  446. 
It  is  true  that  the  bond  recited  that  it  was 
given  in  a  case  returnable  to  the  143d  dis- 
trict; and  it  may  be  that  consent  of  the 
surety  was  necessary  to  an  amendment  of 
the  bond,  and  even  that  the  attempted 
amendment  of  the  bond  rendered  it  void  as  to 
him,  so  that  it  was  no  longer  a  good  bond; 
but  as  to  these  things  we  give  no  opinion, 
for  no  attack  was  made  upon  the  bond  in 
accordance  with  the  statutory  method  pro- 
vided in  the  act  of  November  11,  1899.  Ga. 
Laws  1899,  p.  37.  If  the  bond  were  found 
deficient,  there  would  result,  not  a  dismissal 
of  the  case,  but  a  dismissal  of  the  levy, 
and  the  plaintiff  might  have  Judgment  not- 
withstanding the  levy  was  dismissed.  Lock- 
ett  V.  De  Neufville,  55  Ga.  458;  Perry  v. 
Mulligan,  58  Ga.  479;  Hodnett  v.  Stone,  93 
Ga.  645  (2),  20  &  E.  43. 

2.  We  think  that  upon  the  merits  of  the 
case  the  evidence  demanded  a  verdict  for 
the  plaintiff.  The  defendant  ordered  a  ship- 
ment of  furniture  from  the  plaintiff  to  be 
sent  to  him  at  Siloam,  Ga.,  from  High  Point, 
N.  C.  It  appears  beyond  controversy  that 
the  furniture  was  delivered  in  good  order  to 
the  railroad  company  at  High  Point,  and 
that  it  was  damaged  in  transit  by  water 
leaking  on  it  through  a  defect  in  the  roof 
of  the  cur.  Indeed,  one  of  the  defendants, 
testifying  as  a  witness,  conceded:    "I  order- 


ed all  the  furniture  to  be  shipped  in  one 
car,  and  to  come  by  railroad  in  the  cus- 
tomary way.  It  was  so  shipped  in  the  way 
I  expected  it  to  be."  Counsel  for  the  plaintiff 
in  error  concedes  that  ordinarily  In  such 
sales  delivery  to  the  carrier  is  delivery  to  the 
purchaser,  but  contends  that  the  rule  is  not 
applicable  in  this  case,  because  the  shipper 
took  from  the  carrier  a  bill  of  lading  which 
contained  many  material  exceptions  from  its 
common-law  liability*  though  the  same  was 
no'  signed  by  the  shipper.  It  appears  that 
the  consignors  took  from  the  railway  com- 
pany its  '^standard  bill  of  lading.*'  It  may 
be  true  that  under  the  law  of  North  Carolina 
it  is  not  required,  as  in  Georgia,  that  the 
shipper  sign  the  contract  of  carriage  in 
order  to  make  its  special  terms  effective; 
but  we  know  of  no  common-law  rule  nor 
of  any  North  Carolina  statute  which  re- 
quires a  carrier  to  issue  any  other  than  its 
standard  bill  of  lading.  However,  an  ex- 
amination of  the  law  in  North  Carolina  as 
declared  by  its  courts  will  show  that  in  that 
state  a  carrier  cannot  contract  against  its 
negligence.  The  rule  there  on  that  subject 
is  as  it  is  in  this  state.  Nor  is  the  stipula- 
tion in  the  bill  of  lading  requiring  the  claim 
for  damage  to  be  filed  within  thirty  days 
valid,  under  the  laws  of  that  state.  Cape- 
hart  V.  Seaboard  B.  Co.,  81  N.  C.  438,  31 
Am.  Bep.  605.  We  think  that  delivery  to 
the  carrier  may  be  held  as  delivery  to  the 
purchaser,  where  the  carrier's  standard  bill 
of  lading  is  accepted,  in  the  absence  of  ex- 
press direction  from  the  purchaser  requiring 
some  other  method  of  shipment,  especially  In 
the  absence  of  any  showing  that  the  shipper 
had  the  power  to  compel  the  carrier,  by 
whom  it  was  mutually  anticipated  that  the 
transportation  was  to  be  eff^ted,  to  make 
any  other  form  of  contract  of  carriage,  or 
that  the  carrier  customarily  Issued  any  other 
form  of  bill  of  lading. 
Judgment  afilrmed. 


(a  Ga.  App.  245) 
TEBBELL  T.  TOMMBY.    (No.  274.) 
(Court  of  Appeals  of  Georgia.    July  4^  19(^7.) 
Oebtiobari— Ebbob,  Wbit  of— Bbvibw  — 

OVERRULINQ    CEBTIOBABI. 

Where  a  certiorari  involves  no  legal  prin- 
ciple, but  on  the  sole  ground  that  the  judgment 
was  not  supported  by  the  evidence  challenges  a 
judgment  of  the  recorder  or  police  judge  of  the 
city  of  Atlanta  declaring  the  existence  of  a  pri- 
vate alley,  and  finding  that  a  fence  or  gate  built 
across  the  alley  interfered  with  the  right  to  its 
use,  and  directing  that  the  obstruction  be  abat- 
ed as  a  nuisance,  the  judgment  of  the  superior 
court  overruling  the  certiorari  and  affirming  the 
judgment  will  not  be  disturbed  unless  manifestly 
erroneous. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County: 
J.  T.  Pendleton,  Judge. 

Action  by  G.  A.  Tommey  against  W.  H. 
Terrell.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed* 


Qaj 
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Mrs.  Tommey  filed  a  petition  in  the  re- 
corder's court  of  Atlanta,  alleging  that  she 
was  the  owner  and  in  possession  of  a  cer- 
tain lot  in  that  city;  that  along  the  east 
side  of  the  lot  was  an  alley,  which  was  an 
appurtenance  to  it,  and  which  had  heen 
open  and  used  continuonsly  and  uninterrupt- 
edly by  her  and  her  predecessors  in  title  and 
possession  for  more  than  20  years,  and  that 
the  right  to  use  the  alley  as  a  means  of 
ingress  and  egress  had  been  fully  recognized 
and  undisputed  for  more  than  20  years,  that 
the  defendant,  Terrell,  had  deprived  her  of 
the  use  of  nearly  half  of  the  alley,  and  had 
prevented  her  from  using  the  alley  as  a  way 
of  ingress  and  egress  by  constructing  a  gate 
and  fence  across  it;  and  that  the  fence  and 
gate  so  constructed  across  the  alley  were  a 
private  nuisance;  and  she  prayed  for  an 
order  requiring  the  defendant  to  abate  the 
same.  The  evidence  was  conflicting,  but 
there  was  much  testimony,  both  documen- 
tary and  oral,  in  support  of  the  plaintlfrfl 
contentions.  The  recorder  entered  a  Judg- 
ment finding  ttiat  the  alley  In  question  **is 
appurtenant  to  the  property  of  the  plamtifiT," 
and  '*that  she  had  the  right  to  use  the  same 
for  the  entire  length  of  her  lot  on  the  east 
side,"  and  "that  the  fence  and  gate  erected 
across  said  alley  by  the  defendant,  W.  H. 
Terrell.  Is  a  nuisance,  and  that  said  Terrell 
is  hereby  required  to  abate  the  same  within 
10  days  after  this  date  by  removing  said 
fence  and  gate  and  leaving  said  alley  open 
and  unobstructed."  To  this  judgment,  the 
defendant,  by  his  petition  for  certiorari,  ex- 
cepted on  the  ground  that  it  was  without 
evidence  to  support  it  The  Judgment  of 
the  superior  court,  overrulhig  the  certiorari, 
is  assigned  as  error. 

W.  H.  Terrell  and  Edgar  I/atham,  for 
plaintiff  In  error.  Walter  T.  Colquitt,  for 
defendant  in  error. 

HILIi^  O.  J.    Judgment  aiHrmed. 


(2  Oa.  App.  12S) 

GAINER  T.  STATE.     (No.  480.) 
(Court  of  Appeals  of  (Georgia.    May  28,  1907.) 

1.  Vaobawot— Evidence. 

The  ftict  that  a  party  is  black  and  ragged, 
and  asleep  at  night,  and  has  not  worked  for 
foor  days,  although  he  may  have  no  money,  will 
not  of  itself  authorize  a  conviction  for  vagran- 
cy. Where  a  person  has  been  arrested  without 
a  warrant,  evidence  obtained  by  unlawful  search 
and  seizure  that  such  person  has  no  money 
should  have  been  rejected. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Vagrancy,  ^  a] 

Z  Same. 

The  evidence  did  not  authorize  the  convic- 
tion, which  consequently  was  contrary  to  law. 

[Ed.  Note.— For  cases  in  point,  see  Out.  Dig. 
vol.  14,  Criminal  Law,  fi  876.] 

(Syllabus  by  the  Ck)nrt.) 

Error  from  City  Court  of  Douglas;  OL  T. 
Boan,  Judga 


Ben  Gainer  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Rogers  &  Heath  and  F.  Willis  Dart,  for 
plaintiff  In  error.  M.  D.  Dickerson,  Sol., 
for  the  State. 

BUSSESLL^  J.    Judgment  reversed. 


(2  Ga.  App.  140) 

ruc;ker  v.  state.  (No.  204.) 

((}ourt  of  Appeals  of  Georgia.    June  19,  1907.) 

1.  Criminal  Law— New  Trial. 

A  verdict  of  guilty,  dependent  upon  an  un- 
corroborated confession,  should  be  set  aside  upon 
motion  for  new  trial. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law.  fi  1222.] 

2.  Saioc-Instructionb— Confessions. 

While,  in  the  absence  of  a  request  to  charge 
upon  that  subject,  a  trial  court  is  not  generally 
required  to  mstruct  the  jur^  upon  the  subject 
of  confessions,  or  as  to  their  force  and  effect, 
still,  where  the  case  of  the  state  is  entirely  de- 
pendent ui)on  a  confession  in  order  to  author- 
ize a  conviction,  the  jury  should  be  given  ap- 
propriate instructions  with  reference  to  the  care 
with  which  such  confessions  should  be  consid- 
ered, and  they  should  ^  informed  that  a  convic- 
tion is  not  authorized  unless  such  confession  he 
corroborated. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  f  1801.] 

(Syllabus  by  the  Ck)urt) 

Error  from  Superior  CJourt,  Hart  County; 
H.  M.  Holden,  Judge. 

Wylie  Rucker  was  convicted  of  a  misde- 
meanor, and  brings  error.   Reversed. 

A.  G.  &  Julian  McCurry,  for  plaintiff  in 
error.  David  W.  Meadow,  SoL  GeiL.,  for  the 
State. 


RUSSELL,  J.  The  defendant,  Wylle  Ruck- 
er, was  convicted  of  the  offense  of  a  misde- 
meanor under  Pen.  Ck>de  1895,  fi  122.  It  is 
alleged  In  the  indictment  that  the  defendant 
enticed,  persuaded,  and  decoyed  one  George 
Smith,  who  was  under  a  verbal  contract  as 
a  farm  laborer,  to  leave  his  employer,  after 
he  had  actually  entered  the  service  of  such 
employer,  by  offering  to  pay  said  Smith  higher 
wages.  The  evidence  on  behalf  of  the  state 
showed  that  George  Smith  was  under  a 
verbal  contract,  made  about  the  10th  of  May, 
1904,  by  which  he  was  to  work  for  the 
prosecutor  until  Christmas,  for  $7  a  month 
and  his  board.  He  worked  a  little  over  two 
months  with  his  employer,  and  then  went  to 
worMwith  the  defendant  The  prosecutor 
further  testified  that  the  defendant  confessed 
to  him  that  he  bad  employed  said  George 
iSmith,  and  was  to  give  him  $8.60  or  $9  a 
month,  and  that  he  knew  that  the  servant 
had  actually  entered  the  prosecutor's  service 
and  had  worked  over  two  months.  It  further 
appeared,  from  the  evidence,  that  George 
Smith,  the  employ^,  wanted  to  "knock  around 
a  while,"  and  that  the  prosecutor  agreed  to 
let  him  rest  from  the  time  they  got  done 
laying  by.    Under  this  agreement  he  worked 
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with  the  defendant,  or  with  his  father,  from 
the  latter  part  of  July  until  some  time  in 
August,  and  "after  the  yacation  he  came  back 
and  worked  for  [the  prosecutor]  about  two 
weeks."  The  evidence  for  the  defendant, 
which  was  uncontradicted,  showed  that 
George  Smith  was  a  minor,  whose  mother 
was  llTing.  It  also  appeared  that  the  de- 
fendant made  a  contract  with  his  mother 
for  the  hire  of  the  boy,  and  that  nothing  was 
done  to  induce  the  boy  to  work  with  the  de- 
fendant, and  that  he  did  not  work  with  him 
after  the  defendant  was  Informed  that  the 
boy  was  under  contract  with  the  prosecutor. 
The  defendant  insisted  that  he  only  boarded 
the  boy,  George  Smith,  for  the  month  during 
laying-by  time,  during  which  his  employer 
had  given  him  leave  of  absence,  and  that  the 
agreement  was  that  he  was  to  work  for  the 
defendant  for  his  board. 

We  think  the  court  erred  in  not  granting 
the  defendant  a  new  trial.  The  motion  for 
new  trial  was  based  upon  the  general  grounds; 
and,  in  addition,  it  is  averred  that  the  court 
erred  In  falling  to  charge  the  jury,  although 
not  requested  so  to  do,  that  ''all  admissions 
should  be  scanned  with  care  and  confessions 
of  guilt  should  be  received  with  great  cau- 
tion. A  confession  alone,  uncorroborated  by 
.  other  evidence,  will  not  justify  a  conviction." 
The  movant  also  insisted  that  the  court 
erred  in  failing  to  charge  the  jury  the  rule 
of  law  with  reference  to  circumstantial  evi- 
dence, to  wit,  that  to  warrant  conviction  on 
such  evidence  the  proved  fact  must  exclude 
every  other  reasonable  hypothesis  save  that 
of  guilt  of  the  accused.  The  conviction  in  this 
case  must  depend  entirely  upon  the  evidence 
of  the  prosecutor  that  the  defendant  admitted 
to  him  that  he  persuaded  the  servant,  George 
Smith,  to  work  with  him  and  leave  his  «n- 
ployer  by  offering  the  boy  higher  wages. 
Without  this  evidence  the- state  would  have 
no  case  whatever,  and  the  essential  fact  con- 
tained in  this  statement  is  the  very  gist  of 
the  whole  criminal  action.  Generally  the 
court  Is  not  required  to  charge  the  jury  upon 
the  subject  of  confessions  at  all.  In  the  ab- 
sence of  a  written  request  for  instructions 
upon  that  subject;  but  there  is  a  distinction 
between  a  case  in  which  the  conviction  may 
depend  upon  a  confession  or  upon  other  evi- 
dence, and  a  case  in  which  conviction.  If  had, 
must  depend  upon  the  confession  alone,  as 
In  this  case.  In  cases  of  the  former  class  the 
confession  Is  always  more  or  less  corroborated 
by  the  other  evidence  in  the  case.  Iir  this 
case  there  was  no  corroboration;  and,  for 
that  reason,  although  the  testimony* as  to 
the  confession  be  true,  it  cannot  support  a 
conviction.  If  the  state  had  proved  that 
George  Smith  and  the  prosecutor  made  the 
contract  alleged  in  the  indictment,  and  that 
Smith  entered  into  such  service  and  left  be- 
fore its  completion,  the  state  would  have 
had  no  case  whatever  against  this  defendant; 
for  it  would  have  failed  absolutely  to  show 
that  he  enticed,  persuaded,  or  decoyed  George 


Smith  away  from  such  employment    As  be- 
fore remarked,  the  knowingly  enticing,  per- 
suading, and  decoying  of  the  farm  laborer  or 
other    servant   of   another   constitutes    the 
whole  offense,  and  therefore  the  statement 
made  by  the  defendant  to  the  prosecutor  was 
not  a  mere  inculpatory  admlssitHi,  but  a  con- 
fession, and  we  think,  therefore,  that  the  jury 
should  have  been  charged  that  confessions  of 
guilt  should  be  received  with  great  caution 
and  that  a  confession   uncorroborated   will 
not  justif^r  a  conviction.    "The  case,  at  best, 
is  close  and  doubtful,  and  it  is  by  no  means 
clear  that  the  evidence  warranted  a  convic- 
tion.   It  was  therefore  essential  to  the  fair- 
ness of  the  trial  that  the  jury  should  have 
distinctly   understood   that   they   could   not 
lawfully  convict  upon  a  confession  alone,  and 
that  it  was  incumbent  upon  them  to  pass  ou 
and    determine    the   all-important   question 
whether  or  not  the  confession,  if  proved  to 
their  satisfaction,  was  corroborated  by  other 
evidence,  which  in  connection  with  the  confes- 
sion itself  was  sufficiently  strong  and  con- 
vincing to  satisfy  their  minds  beyond  a  rea- 
sonable doubt  of  the  guilt  of  the  accused." 
The  confession  is  not  corroborated  In   this 
case  by   the  corpus  delicti,  for   the  entire 
criminal   act  depends   upon   the  confession. 
We  are  further  of  the  opinion  that  a  new 
trial  should  have  been  granted  for  the  reason 
that  the  evidence  is  Insufficient  to  author- 
ize conviction.     Taking   the   confession,    aa 
proved,    to    be    sufficiently    corroborated,    it 
nowhere  appears  that  the  defendant  knew» 
at  the  time  that  George  Smith  came  to  his 
house,  or  at  the  time  that  he  employed  him, 
that  he  was  under  contract  with  the  prose- 
cutor.    The  most  that  was  proved  by  the 
prosecutor  upon  that  subject  was  that  the 
defendant  knew  that  the  laborer  had  actually 
entered  his  service  and  had  worked  over  two 
months.     This,  the  prosecutor  says,  the  de- 
fendant  told   him   he  knew;   and   the  only 
evidence  that  the  boy,  George  Smith,   waa 
ever  at  the  defendant's  house  after  the  con- 
versation  between  the  prosecutor  and    the 
defendant,   comes   from   the   prosecutor,    as 
being  a  statement  made  to  him  by  a  person 
other   than   the   defendant     This   was,     of 
course,  inadmissible  against  the  defendant, 
unless  the  evidence  had  shown  that  the  de- 
fendant  was  present  and  by  his  silence  ac- 
quiesced in   the  statement  made.     Nothing 
is  more  vexatious,  abominable,  or  Injurioua 
than  the  interference  of  outsiders  with   the 
servants  or  laborers  with  whom  another  has 
contracted  and  upon  the  faith  of  whose  con* 
tract  he  relies  to  honestly  fulfill  his  own  ob- 
ligations, and  the  laws  against  these  viola- 
tors of  the  public  peace  and  comfort  should, 
be  enforced.    But  it  must  be  borne  in  noiind 
that  in  this  class  of  cases,  as  in  every  otber 
criminal    charge,    the   state   is   required    to 
prove  the  guilt  of  the  accused.    And  to  sus- 
tain  a   conviction   in   this    case   this   court 
would  have  to  shut  its  eyes  to  the  fart  that 
it  was  proved,  and  not  contradicted,  that  the 
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boj,  George  Smith,  had  a  mother  Uvlng,  and 
that  the  state  produced  no  evidence  to  show 
how  he  wAfi  able  to  make  a  legal  contract, 
and  farther  failed  to  ahow  that  the  defend- 
ant knew  that  a  legal  contract  had  been 
made. 

It  Is  indispensable  to  show,  in  accusations 
brought  under  section  122  of  the  Penal  Code, 
that  there  was  a  legal  contract  and  that  the 
defendant  knew  It  Both  of  these  essen- 
tials the  state  failed  to  establish.  The  evi- 
dence in  this  case  is  very  similar  to  that  in 
McAllister  v.  State.  122  Ga.  744,  50  S.  B.  921. 
It  is  not  enough  to  show  that  a  defendant  em- 
ployed a  servant  who  had  already  quit  the 
service  of  his  employer  or  had  been  temporar- 
ily released  from  such  service,  even  though  It 
be  shown  that  the  defendant  employed  such  a 
servant  by  a  promise  of  higher  wages.  If 
the  servant  has  already  left  his  employer,  or 
Jf  there  was  no  legal  contract  with  the  for- 
mer employer,  he  who  employs  such  servant 
does  not  violate  section  122  of  the  Penal 
Code.  In  the  McAllister  Case,  above  cited, 
the  defendant  sent  his  wagons  and  helped  the 
servant,  Jackson,  to  move  his  household 
goods,  over  the  protest  and  threats  of  the. 
employer.  And  yet  the  Supreme  Court  in 
that  case  says:  "The  words  used  In  the  stat- 
ute, 'entice,  persuade,  or  decoy,'  indicate 
that  there  must  be  some  word  or  act  of  in- 
citement or  inducement  on  the  part  of  the 
defendant,  whereby  he  influences  the  will 
of  the  servant  so  that  the  latter  becomes 
dissatisfied  with  his  employment  and  is  al- 
lured away.  That  Jackson  of  his  own  voli- 
tion quit  the  service  of  his  employer,  and  was 
then  hired  by  the  accused  and  by  him  as- 
sisted in  moving  his  household  effects,  Is 
not  enough  to  authorize  a  conviction  under 
the  statute,  unless  it  be  shown  that  the  ser- 
vant was  prompted  to  leave  his  employer 
by  the  accused.  But  it  was  argued,  if  this  is 
not  sufflcienf,  it  will  be  Impossible  to  con- 
vict any  one  under  this  statute.  That  may 
be  true,  but  the  courts  cannot  bend  the  con- 
struction of  a  statute  in  order  to  assist  the 
state  in  making  out  a  case  if  the  statute  does 
not  authorize  such  a  construction.  ♦  ♦  • 
Penal  statutes  are  to  be  construed  strictly, 
and  a  sufficient  answer  to  the  argument  ab 
inconvenient!  is  'Ita  lex  scripts  est*  •• 

Judgment  reversed. 


(2  Oa.  App.  IdS) 

DBNNARD  ft  CO.  v.  BUTLER.     (No.  808.) 

(Court  of  Appeals  of  Georgia.     June  26,  1907.) 

1.  Possessory  Warhant— When  Lies. 

Pos.sessory  warrant  is  the  proper  remedy  to 
recover  possession  of  personal-  property  where 
such  i>osses8ion  has  been  obtained  by  fraud,  vio- 
lence, seduction,  or  other  like  means. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Possessory  Warrant,  8  2.] 

2.  Same— Evidence. 

The  undisputed  evidence  in  this  case  clear- 
ly showing  that  the  personal  property  was  ob- 
tained by  none  of  the  means  inhibited  by  the 
statute,  but   by   consent,   the  judgment  of  the 


court  sustaining  the  certiorari  and  making  a 
final  disposition  of  th«  case  was  without  erroi 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County. - 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  S.  E.  Dennard  ft  Co.  against 
R.  L.  Butler.  Judgment  for  plaintiff  was 
reversed  on  certiorari,  and  plaintiff  brings 
error.    Affirmed. 

R,  Douglas  Feagin,  for  plaintiff  in  error. 
Hardeman  &  Jones  and  fl.  P.  Johnston,  for 
defendant  in  error. 

HILL,  C.  J.  This  was  a  possessory  war- 
rant sued  out  to  recover  possession  of  a 
horse.  The  justice  decided  the  case  in  favor 
of  the  plaintiff,  and  the  defendant  filed  a 
petition  for  the  writ  of  certiorari.  This  was 
granted,  and  on  the  hearing  of  the  certiorari 
the  superior  court  entered  judgment  sustain- 
ing the  certiorari,  "upon  the  ground  that 
S.  E.  Dennard  &  Co.  never  had  possession 
that  would  entitle  them  to  maintain  a  pos- 
sessory warrant"  Error  Is  assigned  to  this 
judgment 

The  following  Is  a  substantial  statement 
of  jthe  facts:  Dennard  &  Co.  were  livery 
stable  keepers.  They  boarded  a  horse  in  the 
daytime  for  one  Will  Stewart,  who  used  the 
horse .  at  night  to  a  public  hack.  Stewart 
did  not  pay  for  the  board  of  the  horse,  and 
Dennard  ft  Co.  thereupon  told  him  that  he 
could  not  get  the  horse.  Stewart  stated  that 
it  wonld  be  impossible  for  him  to  pay  the 
board  due  for  the  horse  unless  he  could  get 
him  at  night  to  use  to  pull  his  hack.  He  told 
Dennard  ft  Co.  that  he  could,  by  using  the 
horse,  keep  up  the  current  board  and  pay 
50  cents  a  day  on  the  back  board.  Dennard 
ft  Co.  consented  to  let  him  take  the  horse 
out,  with  the  understanding  that  the  horse 
was  to  remain  under  their  control  and  be 
brought  back  to  their  stable  as  soon  as  the 
work  was  done  for  the  night  The  horse 
had  been  in  the  stable  for  8  or  10  weeks  before 
Dennard  ft  Co.  found  out  that  he  did  pot 
belong  to  Stewart,  but  to  the  defendant,  R. 
L.  Butler.  Butler  was  informed  by  Dennard 
ft  Co.  tbtat  Stewart  was  not  paying  the  board 
of  the  horse.  One  afternoon  a  negro  by  the 
name  of  Banks,  who  was  driving  for  Stewart, 
came  to  the  stable,  and,  with  the  permission 
of  Dennard  ft  Co.,  took  the  horse  out  R.  L. 
Butler,  the  owner  of  the  horse  having  pre- 
viously told  Stewart  that  he  wanted  him 
back,  saw  him  in  the  possession  of  the  negro. 
Banks,  and  demanded  him  from  the  negro, 
who  voluntarily  turned  him  over  to  Butler. 
Possessory  warrant  is  the  remedy  when  any 
personal  chattel  has  been  taken,  enticed,  or 
carried  away,  either  by  fraud,  violence,  seduc^ 
tlon,  or  other  means,  from  the  party  com- 
plaining, or  when  such  personal  chattel,  hav- 
ing receutly  been  In  the  just,  peaceable,  and 
legally  acquired  possession  of  such  complain- 
ing party,  has  disappeared  without  his  con- 
sent, and  has  been  secured  or  taken  possea- 
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Blon  of  by  the  party  complained  against,  un- 
der some  pretended  claim,  or  without  lawful 
warrant  or  authority.  Civ.  Code  1895,  fi 
4799.  "Unless  It  clearly  appears  that  the 
defendant  acquired  possession  In  one  of  the 
modes  inhibited  by  the  [statute],  there  is 
nothing  for  the  proceeding  to  rest  on.  Un- 
der a  possessory  warrant  there  is  no  question 
as  to  the  title  or  as  to  the  right  of  posses- 
sion, but  the  sole  question  is  as  to  the  man- 
ner in  which  the  possession  has  been  obtain- 
ed by  the  defendant."  Trbtti  v.  Wyly,  77 
Ga.  684;  Brown  v.  Todd,  124  Ga.  939,  53 
S.  E.  678.  The  plaintiff  could  have  kept  pos- 
session of  the  horse  for  the  enforcement  of 
his  lien  as  a  livery  stable  man,  but  he  chose 
not  to  do  so,  and  surrendered  possession  of 
the  horse  to  Banks,  who  was  not  his  agent, 
but  the  agent  of  Stewart  Banks  surrender- 
ed possession  peaceably  and  voluntarily  to 
Butler,  the  owner.  Butler's  possession  was 
obtained  by  consent  and  without  fraud,  vio- 
lence, seduction,  or  other  like  means.  These 
facts  being  undisputed,  the  superior  court 
did  right  in  sustaining  the  certiorari  and 
making  a  final  disposition  of  the  caae. 
Judgment  affirmed. 


(2  Oa.  App.  189) 

MOSELY  V.  STATE.    (No.  483.) 
(Court  of  Appeals  of  Georgia.    June  20,  1907.) 
Masteb  and  Servant— Labor  Contractt— Vi- 
olation—Evidence. 

No  error  of  law  was  committed,  and  the 
evidence  fully  warranted  the  verdict.    • 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Americus ;  O.  R. 
Crisp,  Judge. 

Dodson  Mosely  was  convicted  of  violating 
the  labor  contract  act,  and  brings  error.  Af- 
firmed. 

W.  M.  Harper,  for  plaintiff  in  error.  Zach 
Childers,  Sol.,  for  the  State. 

HILL,  C.  J.  The  defendant  waa  convict- 
ed of  a  violation  of  what  is  known  as  the 
"labor  contract  act"  of  190a  By  consent, 
he  was  tried  by  the  court  without  the  inter- 
vention of  a  jury.  He  filed  a  motion  for  a 
new  trial,  which  being  refused  he  brought  the 
case  to  this  court 

The  following  is  a  substantial  statement 
of  the  evidence :  The  accused  worked  for  the 
prosecutor  during  the  year  1906.  In  the 
fall  of  190G  he  asked  the  prosecutor  for  $15, 
who  replied  that  he  already  owed  him  so 
"much  money  which  he  had  advanced  to  him 
during  the  year  1906,  and  that  he  would  not 
be  a'ble  to  work  it  out  under  his  contract 
for  that  year.  The  prosecutor  told  the  ac- 
cused that  he  would  advance  him  the  $15, 
If  he  would  agree  to  work  for  him  for  such 
time  during  the  year  1907,  commencing  Jan- 
uary 1,  1907,  as  it  would  require  to  work  out 
the  sum  of  $62  at  $11  per  month,  said  sum  of 
$62  Including  the  sum  of  $15  then  advanced, 
and  the  balance  of  the  $62  was  money  the 


accused  then  owed  the  prosecutor,  and  which 
had  been  advanced  to  the  accused  by  the 
prosecutor  during  the  year  1906  under  the 
contract  of  1906.  The  accused  agreed  to 
these  terms,  and  the  prosecutor  then  and 
there  advanced  to  the  accused  the  $15  on  the 
faith  of  such  contract  The  accused  worked 
for  the  prosecutor  on  his  farm  the  Ist  day  of 
January,  1907,  and  on  that  day  drew  his  ra- 
tions for  a  week,  but  left  &ttet  that  day  and 
did  not  do  any  more  work  for  the  prosecutor, 
and  did  not  return  the  $15  so  advanced.  The 
prosecutor  advanced  the  $15  to  the  accused 
by  giving  him  a  check  for  $15  on  the  Plant- 
ers' Bank  of  Americus.  The  failure  to  work 
for  the  prosecutor  according  to  the  agree- 
ment damaged  him  to  the  amount  of  $15  so 
advanced  on  the  faith  of  the  agreement  and 
the  prosecutor  knew  of  no  good  or  sufficient 
cause  for  the  failure  to  perform  the  service 
so  contracted  for.  The  accused  in  his  atat^ 
ment  admitted  every  fact  testified  to  by  the 
prosecutor,  except  the  contract  for  1907.  He 
denied  that  he  made  such  contract 

It  is  Insisted  by  the  plaintiff  in  error  that 
the  contract  proved  by  the  prosecutor  Is  too 
indefinite  and  uncertain  as  to  duration  to 
support  the  accusation;  and  McCoy  v.  State, 
124  Ga.  218,  52  S.  E.  434;  Presley  v.  State, 
124  Ga.  446,  52  S.  E.  750;  and  Watson  ▼. 
State,  124  Ga.  454,  52  S.  E.  751,  are  cited 
and  relied  upon.  In  these  cases  and  in 
Glenn  v.  State,  123  Ga.  585,  51  S.  B.  605,  it 
was  held  that  before  a  lawful  conviction 
could  be  had  for  a  violation  of  the  act  of  1903 
there  must  be  proof  of  a  distinct  and  definite 
contract  for  service.  In  the  McCoy  Case  the 
proof  was  that  the  accussed  got  the  money 
before  he  made  the  contract  to  perform  the 
service.  Ten  dollars  was  advanced  on  the 
statement  of  the  accused  that  he  would  re- 
turn some  time  after  Christmas  and  work 
for  the  prosecutor.  At  what  thne  after 
Christmas  he  was  to  come  back  and  work 
for  the  prosecutor  was  not  stated.  How  long 
he  was  to  work,  how  he  was  to  work,  wheth- 
er by  the  day,  week,  month,  or  year,  or 
whether  he  was  to  be  paid  according  to  the 
amount  of  work  •he  should  do,  or  what  com- 
pensation he  was  to  receive,  was  all  left  to 
conjecture.  In  the  Presley  Case  the  head- 
note  Is  that  an  accusation  for  a  violation  of 
this  act,  "which  fails  to  set  forth  in  suV 
stance  a  contract  definite  and  certain  as  to 
Its  terms  and  duration,  Is  subject  to  demur- 
rer/' In  the  Watson  Case  the  same  ruling 
was  made.  Applying  the  law  as  declared  In 
these  cases  to  the  case  now  under  considera- 
tion. It  will  be  seen  they  do  not  support  the 
contention  of  the  plaintiff  in  error,  but  ou 
the  contrary,  the  facts  here  measure  fully 
up  to  the  requirements  of  the  law  as  laid 
down  by  the  Supreme  Court  Here  there  was 
a  definite  and  distinct  contract  The  time 
when  service  under  the  contract  was  to  begiu 
was  definitely  stated  as  January  1,  1907. 
The  duration  of  the  contract  was  definitely 
fixed  by  the  words,  ^'beginning  to  work  Jau> 
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nary  1,  1907,  and  to  continue  work  thereaft> 
er  until  the  $62  has  been  worked  out  at  $11 
per  month";  and  the  amount  of  compensa- 
tion was  to  be  $11  per  month  during  the 
period  of  the  contract  It  did  not  make  any 
difference  that  a  part  of  this  compensation 
was  the  payment  of  a  debt  which  the  ac- 
cused owed  the  prosecutor  for  advances  made 
during  the  year,  1906.  In  addition  to  the 
payment  of  this  debt  by  his  labor,  the  ac- 
cused procured  $15  in  money  from  the  pros- 
ecutor on  his  contemporaneous  contract  of 
service.  If  there  had  been  nothing  but  the 
agreement  to  pay  an  existing  debt  due  his 
employer,  by  rendering  to  him  future  serv- 
ices, and  a  failure  to  perform  such  services 
or  to  pay  the  debt,  the  offense  as  defined  in 
the  act  of  1903  would  not  have  been  com- 
mitted; but  money  was  procured  on  a  con- 
tract 1x>  perform  services  therefor.  These 
facts  constitute  a  violation  of  this  act 
Bridges  v.  State, -126  6a.  91,  54  S.  E.  916. 

It  is  insisted  in  the  next  place  that  there 
was  no  proof  that  the  accused  in  failing  to 
perform  the  services  or  return  the  money 
did  so  ''without  good  and  sufficient  cause." 
Unquestionably  this  fact  is  one  of  the  .ma- 
terial elements  of  the  offense  which  the 
state  must  prove.  Johnson  v.  State,  125  Ga. 
243,  54  S.  E.  184.  This  fact  must  usually 
be  shown  by  the  circumstances  of  the  case. 
It  Is  difficult  to  prove  the  negative  by  direct 
testimony.  The  prosecutor  testified  that  he 
knew  of  no  good  and  sufficient  cause  for  the 
failure  of  the  accused  to  perform  his  con- 
tract The  evidence  showed  that  the  accused 
quit  work  for  the  prosecutor  after  the  first 
day,  and  went  to  work  for  another  employer, 
to  whom  he  had  previously  hired.  If  he 
could  perform  labor  for  another,  it  is  fairly 
inferable  that  he  could  have  performed  his 
contract  with  the  prosecutor. 

This  conviction  is  doubtful  on  the  essen- 
tial point  as  to  the  existence  of  the  criminal 
intent  at  the  time  the  money  was  obtained 
by  the  defendant  The  money  was  obtained 
some  time  in  the  fall  of  1906,  under  con- 
tract to  work  for  1907.  This  seems  rather 
long  for  the  incubation  of  the  criminal  in- 
tent and  it  might  be  that  such  intent  was 
formed  subsequently  to  the  time  of  procur- 
ing the  money.  However,  since  this  point 
is  not  made  in  the  brief  or  argument,  we 
must  assume  that  this  question  of  criminal 
intent  was  fairly  and  fully  considered  by  the 
court  acting  as  the  Jury;  and  we  will  not 
disturb  the  finding. 

Judgment  afiirmed. 


a  Ga.  App.  66) 
DURDEN  et  al.  ▼.  SOUTHERN  RY.  CO. 
(No.  307.) 
(Court  of  Appeals  of  Georgia.     May  24,  1907.) 

I.  Rah-roads— DxjTT  to  Fubnish  Shipping 
Pach^ities. 

In  the  absence  of  charter  limitations,  con- 
tractual obligations,  rule  of  the  railroad  com- 
miasion,  or  statutory  enactment  to  the  contrary, 


a  railway  company  may  exercise  Its  discretion 
in  removing  a  side  track  or  spur  at  which  It  has 
been  accustomed  to  receive  and  deliver  freights 
as  a  commoD  carrier. 

2.  Sake— Nones  of  Removal  of  Side  Tbaok. 

As  a  common  carrier  a  railway  company 
owes  to  the  public  the  duty  of  giving  reasonable 
notice  of  the  intention  to  abandon  such  a  side 
track,  if  the  result  of  such  removal  is  to  leave 
no  facilities  for  the  receipt  or  delivery  of  such 

§ood8  as  ft  has  been  accustomed  to  receive  and 
eliver  there.  From  a  breach  of  this  duty  a 
cause  of  action  will  arise  in  favor  of  one  who, 
in  response  to  the  implicit  invitation  of  the  car- 
rier to  bring  goods  to  that  place  for  shipment, 
has  so  located  his  goods,  intended  for  shipment, 
that,  by  the  removal  of  the  track  and  the  dis- 
continuance of  shippine  facilities  without  no- 
tice, he  has  been  specially  damaged. 

3.  Same— Question  fob  Jubt. 

What  18  reasonable  notice  in  such  cases  is 
a  question  of  fact  for  the  jury;  and,  in  deter- 
mining it,  the  exigencies,  both  of  the  public,  so 
far  as  its  members  are  likely  to  be  interested  as 
shippers,  and  of  the  carrier,  in  the  light  of  its 
private  rights  and  public  obligations,  should  bs 
considered. 

4.  Same— Measubb  of  Damages. 

The  damage  recoverable  by  a  particular  pro- 
spective shipper,  who,  having  arranged  his  prop- 
erty for  shipment,  is  disappointed  by  the  unex- 
pected removal  of  the  facilities,  is  so  much  of 
his  loss  sustained  by  reason  of  such  removal  as 
he  would  not  have  sustained  if  reasonable  no- 
tice of  the  intention  to  remove  had  been  given  by 
the  carrier. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  Charity  Durden  and  others 
against  the  Southern  Railway  Company. 
Judgment  for  defendant,  and  plaintifts  bring 
error.    Reversed,  with  direction. 

Jos.  H.  Hal)  and  Warren  Roberts,  for 
plaintiffs  in  error.  N.  B.  &  W.  A.  Harris, 
for  defendant  in  error. 


POWELL,  J.  The  error  assigned  in  this 
case  Is  the  sustaining  of  a  demurrer  to  the 
plaintiff's  petition.  According  to  the  allega- 
tions of  the  petition,  the  defendant  is  a  for- 
eign corporation,  operating  a  line  of  railway 
in  this  state.  The  plaintiff,  about  two  years 
prior  to  the  bringing  of  the  suit,  bought  a 
tract  of  land  lyhig  immediately  on  the  line 
of  the  railroad.  This  land  lies  between  the 
Ocmulgee  river  and  the  railroad,  was  bought 
for  the  vtrood  and  timber  on  it,  and  has  little 
value  for  any  other  purpose.  At  the  time  the 
plaintiff  purchased  this  land  there  was  locat- 
ed adjacent  thereto,  on  the  defendant's  line 
of  railway,  a  side  or  spur  track,  at  which  the 
defendant  was  receiving  and  had  been  for  15 
years  accustomed  to  receive  and  deliver  cars 
of  freight  as  a  common  carrier.  For  about 
two  years  defendant  had  been  accustomed  to 
receive  from  the  plaintiff  for  transportation 
cars  of  wood  at  this  side  track.  In  February, 
1906,  without  any  previous  notice  being  giv- 
en, defendant  removed  this  side  track,  and 
left  plaintiff  no  means  of  delivering  his  wood 
for  transportation.  At  the  time  the  side 
track  was  taken  up,  plaintiff  actually  had  on 
the  railway  right  of  way,  awaiting  cars,  a 
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quantity  of  wood.  He  also  had  45  additional 
cords  of  wood  cut  and  ready  for  transporta- 
tion. AH  of  said  wood  bad  been  sold  to  cus- 
tomers In  the  city  of  Macon.  There  Is  no  oth* 
er  available  means  of  transportation,  and  a 
total  loss  of  the  value  of  the  wood  has  been 
occasioned  to  the  plaintiff  by  the  removal  of 
transportation  facilities.  Further,  there  are 
500  cords  of  uncut  wood  on  said  land,  for 
which  plaintiff  had  a  ready  market,  which 
will  be  totally  lost  by  reason  of  the  destruc- 
tion of  plaintiff's  transportation  facilities. 
By  amendment  to  the  petition.  It  is  alleged 
that  the  side  track  was  not  a  private  side 
track,  but  was  established  and  maintained 
for  the  benefit  of  the  public,  in  the  reception 
and  delivery  of  freights  by  the  carrier;  also, 
that  a  portion  of  the  cut  wood  previously  re- 
ferred to  had  been  delivered  actually  into  the 
custody  of  the  carrier  for  shipment  before 
the  removal  of  the  side  track.  The  defendant 
demurred  generally  and  specially.  The  effect 
of  the  demurrer  is  to  assert  that  the  defend- 
ant had  the  right  to  move  the  side  track  at 
its  pleasure  or  discretion;  that  no  contract  to 
maintain  the  same  is  set  forth;  that  no  right 
of  the  plaintiff  has  been  violated;  that  the 
defendant  has  failed  in  no  duty  due  the  plain- 
tiff; also,  that  the  damages  alleged  are  too 
remote  and  speculative.  The  trial  court  sus- 
tained the  demurrers,  and  the  plaintiff  brings 
error. 

1.  The  point  involved  in  this  case  Is  some^ 
what  novel;  for,  while  there  are  several  re- 
ported cases  apparently  cognate,  each  of 
them,  so  far  as  our  research  has  disclosed, 
contains  some  feature  which  distinguishes  It 
from  the  case  at  bar  by  the  reason  of  the 
peculiar  facts  or  of  the  statute  law  of  the  Ju- 
risdiction where  rendered.  There  are  cases 
involving  the  right  of  railway  companies  to 
abandon  stations  once  established,  but  spe- 
cial reference  1^  usually  had.  In  the  deter- 
mination of  them,  to  the  terms  of  charters, 
local  statutes,  or  orders  of  railroad  commis- 
sions. Some  cases  have  Involved  breaches  of 
contracts  to  maintain  side  tracks  for  the 
benefit  of  particular  shippers.  In  this  case  no 
charter  Is  involved,  for  the  defendant  Is  a 
foreign  corporation,  and  no  duty  by  charts 
Is  asserted,  no  special  contract  is  alleged,  no 
violation  of  state  statute  law  Is  claimed^ 
There  is  no  rule  or  order  of  the  railroad  com- 
mission upon  the  subject  Looking  to  the 
common  law,  we  find  that,  in  the  absence  of 
charter  requirements,  statutory  regulation,  or 
special  contract  to  the  contrary,  there  Is  no 
inhibition  against  a  carrier  using  its  discre- 
tion in  abandoning  the  stations  at  which  it 
has  been  accustomed  to  receive  freight  The 
safety  of  public  travel  frequently  demands 
the  abolition  of  side  tracks  or  spurs,  and  the 
discretion  of  the  railway  company  In  remov- 
ing them  will  rarely  be  interfered  with  by 
the  court  Jones  v.  Newport  News  &  M.  V. 
Co.,  65  Fed.  73G,  13  C.  C.  A.  95;  Mercantile 
Trust  Co.  V.  Columbus  E,  Co.  (C.  C.)  90  Fed. 


148;  Oman  t.  Bedford  Co.,  134  Fed.  64,  67 
C.  C  A.  190.  The  United  States  Supreme 
Court,  In  Northern  Pacific  E.  Co.  v.  Wash- 
ington Territory,  142  U.  S.  492,  12  Sup. 
Ct  283,  35  L.  Ed.  1092,  held  that  a  station  at 
a  county  seat  might  be  abolished;  but  this 
decision  was  by  a  divided  court,  and  we  real- 
ly think  that  the  dissenting  opinion  presents 
the  sounder  view. 

2.  However,  from  a  recognition  of  a  rail- 
way company's  rights  to  remove  the  side 
track  and  to  discontiuue  the  receipt  and  de- 
livery of  freight  at  the  place  where  it  was 
located,  it  does  not  necessarily  follow  that 
the  manner  in  which  this  right  is  exercised 
may  not  create  a  cause  of  action  in  favor  of 
one  who  has  been  damaged  thereby.  We  do 
not  think  that  a  common  carrier  can,  with- 
out liability,  hold  out  to  the  public  either  an 
actual  or  Implied  representation  that  it  will 
receive  goods  for  shipment  at  a  certain 
place,  and  then,  without  feasonable  notice, 
withdraw  Its  facilities  for  complying  with 
its  Implicit  Invitation,  to  the  injury  of  one 
who,  upon  faith  of  the  carrier's  representa- 
tion, has,  with  the  view  of  accepting  the 
carrier's  offer  to  receive  goods  at  the  place 
named,  caused  his  goods  to  be  placed  in  such 
position  that  the  withdrawal  of  the  facili- 
ties for  shipment  specially  damages  him. 
When  the  carrier  erects  a  public  station  or 
side  track,  at  which  It  receives  and  deliv^s 
goods  for  transportation.  It  In  a  sense  makes 
to  the  public  an  open  promise  to  receive 
goods  there,  a  representation  that  it  la 
ready  and  willing  to  perform  there  the  right, 
due  to  the  public,  of  receiving  goods  for 
transportation.  Individual  members  of  the 
public  have  a  right  to  act  upon  this  open 
promise,  this  public  representation,  until 
due  notice  Is  given  that  the  same  is  to  be 
withdrawn.  This  in  line  with  the  reasoning 
of  the  court  of  Queen's  Bench  in  Denton  v. 
Great  Northern  Ry.  Co.,  34  ISng.  L.  &  Eq. 
Rep.  154.  In  that  case  the  court  says  that 
such  a  course  of  dealing  with  the  public 
amounts  to  a  contract  broken  and  a  deceit 
perpeti-ated.  Says  Crompton,  J.:  "It  is  very 
much  like  the  case  of  an  advertisement 
offering  a  reward;  •  •  •  but  I  prefer 
resting  judgment  on  the  duty  and  obliga- 
tion of  the  defendants  as  common  carriers. 
•  ♦  ♦  It  Is  not  necessary  for  me  to  say 
whether  the  defendants  are  liable  as  for 
the  breach  of  a  particular  contract  made 
with  the  plaintiff,  at  the  same  time  they  are 
liable."  Carriers  have  the  right  to  chanjge 
the  schedules  of  their  passenger  trains,  but 
if  the  schedule  be  changed,  or  if  a  regular 
train  be  discontinued,  without  reasonable 
notice,  a  prospective  passenger,  who  has  ar- 
ranged his  affairs  In  contemplation  of  a 
maintenance  of  the  schedule,  may  recover 
the  damages  actually  sustained  by  him  as  a 
result  thereof.  Savannah,  etc.,  R.  Go.  ▼. 
Bon  and,  58  Ga.  180.  The  duty  of  common 
carriers  to  anticipate  that  members  of  the 
public  will  arrange  their  affairs  with  refer- 
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ence  to  located  shipping  points,  and  will  be 
specially  damaged  by  a  discontinuance  of 
facilities  at  such  points,  without  notice,  is 
analogous  to  their  duty  to  anticipate  and  to 
provide  cars  for  handling  the  ordinary  and 
varying  volume  of  traffic  likely  to  be  offered 
for  transportation  along  Its  lines.  See  the 
cases  cited  in  footnote  to  the  case  of  Hous- 
ton By.  Co.  V.  Campbell,  91  Tex.  551,  45  S. 
W.  2,  43  L.  R.  A.  225.  The  Illustration  given 
by  I^rd  Campbell,  C.  J.,  In  the  case  of  Den- 
ton V.  Great  Northern  Ry.  Co.,  supra,  is  also 
in  point:  "Now,  suppose  a  ship  advertised 
as  lying  in  St  Katharine  docks,  and  bound 
for  Calcutta,  and  that  she  would  carry  goods 
at  a  certain  rate,  if  sent  within  a  certain 
time;  and  suppose  that,  relying  on  these  rep- 
reMeutatlons.  goods  are  sent,  and  the  answer 
then  is  that  the  adventurers  have  changed 
their  arrangements,  that  they  got  better 
freights,  and  that,  Instead  of  going  to  Cal- 
cutta, the  ship  Is  going  to  Jamaica;  I  think, 
under  such  circumstances,  an  action  could 
be  maintained  by  a  party  prejudiced  against 
the  parties  making  such  representations  to 
the  public" 

3.  As  to  what  Is  reasonable  notice  la  a 
question  of  fact,  a  jury  question.  In  de- 
termining what  is  reasonable,  the  exigencies, 
both' of  the  public,  so  far  as  its  members 
are  likely  to  be  interested  as  shippers,  and 
of  the  carrier,  in  the  light  of  Its  private 
rights  and  public  obligations,  should  be  con- 
sidered. 

4.  Such  damages  as  would  have  accrued  to 
the  plaintiff  by  the  removal  of  the  side  track 
if  the  reasonable  notice  had  been  given  is 
damnum  absque  injuria.  In  this  case  no 
damage  can  be  allowed  to  the  plaintiff  be- 
cause his  standing  timber  Is  rendered  less 
valuable.  The  failure  to  give  the  reasonable 
notice  has  not  affected  that  It  is  doubtless 
true  that  the  plaintiff  paid  an  enhanced  price 
for  it  because  he  expected  the  shipping 
facilities  to  remain;  but  as  to  this  his  loss 
Is  similar.  In  legal  contemplation,  to  what 
it  would  be  if  he  had  bought  a  mercantile 
business  near  a  factory,  at  an  increased 
price,  because  of  the  anticipated  trade  of 
the  employ^,  and  the  factory  had  suspend- 
ed operations.  But  as  to  the  wood  cut  in 
bona  fide  anticipation  of  shipment  at  this 
sidetrack  he  may  recover  actual  damages, 
if  the  allegations  of  the  petition  be  sustained 
by  proof.  The  measure  of  this  damage  is 
not  necessarily  the  market  value  of  the 
wood.  In  assessing  this  actual  damage  the 
Jury  may  consider  the  expense  incurred  in 
getting  the  wood  ready  for  shipment;  and, 
if  the  allegation  that  there  Is  no  other  fea- 
sible way  of  removing  this  wood  be  sustained, 
the  actual  deterioration,  or  even  total  loss 
of  the  wood,  if  the  proof  goes  to  that  extent, 
based  on  its  market  value,  may  be  recovered. 
The  damages  recoverable  is  so  much  of  the 
loss  sustained  by  reason  of  the  removal  of 
tbe  side  track  as  the  plaintiff  would  not  have 
sustained  if  reasonable  notice  of  the  Inten- 


tion to  remove  had  been  given.  The  trial 
court  havhig  sustained  the  demurrers,  both 
general  and  special,  the  Judgment  Is  revers- 
ed, with  direction  that  further  proceedings 
be  had  in  accordance  with  this  opinion.  The 
trial  court  may  require  the  petition  to  be 
amended  to  correspond  with  the  views  herein 
expressed. 
Judgment  reversed,  with  direction. 


(2  Ga.  App.  185) 
CRAWFOBD  V.  STATE.    (No.  476.) 
(Court  of  Appeals  of  Georgia.    June  20,  1907.) 
False  Psbtbnsxs— Aoousation  —  Sttfficien- 

OT. 

The  accusation  in  this  case  does  not  allege 
facts  constituting  a  criminal  offense,  and  the  de- 
murrer thereto  should  have  been  sustained. 

[EkL  Note.— For  cases  la  point,  see  Cent  Dig. 
vol.  23,  False  Pretenses,  f  13.] 

(Syllabus  by  the  Ck>iirt) 

Error  from  Superior  Court  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

F.  B.  Crawford  was  convicted  of  obtaining 
money  under  false  pretenses,  and  brings  er- 
ror.   Reversed. 

C.  B.  Rosser,  Jr.,  for  plaintiff  In  error. 
C.  D.  Hill,  Sol.  Oen.,  R.  B.  Blackburn,  and 
Lowry  Arnold,  Sol.,  for  the  State. 

HILL,  C.  J.  Crawford  was  charged,  by  an 
accusation  In  the  criminal  court  of  Atlanta, 
with  a  violation  of  section  670  of  the  Penal 
0>de.  This  section  is  In  the  following  lan- 
guage: "Any  person  using  any  deceitful 
means  or  artful  practice,  other  than  those 
which  are  mentioned  in  this  code,  by  which 
an  Individual,  or  the  public,  is  defrauded  and 
cheated,  shall  be  punished  as  for  a  misde- 
meanor." The  accusation,  describing  specific- 
ally the  deceitful  means  and  artful  practice 
used  by  the  defendant  Is  in  these  words: 
"State  of  Georgia,  Fulton  County.  I,  jD.  S. 
King,  in  the  name  and  behalf  of  the  citizens 
of  Geeorgia,  charge  and  accuse  F.  B.  Craw- 
ford, of  the  county  and  state  aforesaid,  with 
the  offense  of  misdemeanor,  for  that  the  said 
F.  B.  Oawford,  in  the  county  aforesaid,  on 
the  19th  day  of  October,  1905,  did,  by  deceit- 
ful means  and  artful  practice,  cheat  and  de- 
fraud the  Stephen  A.  Ryan  Ck>.,  a  corporation 
duly  lncori>orated  under  and  by  virtue  of  the 
laws  of  the  county  of  Fulton  and  state  of 
Georgia,  out  of  the  sum  of  |10.00,  in  lawful 
currency  of  the  United  States,  in  that  on  the 
19th  day. of  October,  1905,  the  said  F.  B. 
Crawford  did  represent  unto  C.  S.  King,  who 
was  agent  for  the  said  Stephen  A.  Ryan  Co., 
the  corporation  aforesaid,  that  he  was  In  the 
employ  of  the  Western  &  Atlantic  Railroad 
Company,  and  that  tbe  said  Western  &  At- 
lantic Railroad  Company  was  due  him  for 
wages  earned  for  the  month  of  October,  1905, 
more  than  the  amount  of  111.00,  and  that 
there  were  no  Judgments,  attachments,  or  or- 
ders against  his  salary ;  that  said  representa- 
tions were  made  for  the  purpose  of  inducing 
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C.  8.  King,  agent  for  the  said  Stephen  A. 
Ryan  Co.,  to  purchase  from  the  said  F.  B. 
Crawtord  his  salary  account  while  in  the  em- 
ploy of  the  said  Western  &  Atlantic  Railroad 
Company  earned  for  the  month  of  October, 
1905,  to  the  extent  of  $11.00,  and  that  the 
said  G.  S.  King,  agent  for  the  Stephen  A. 
Ryan  CJo.,  believing  that  said  representations 
were  true,  and  acting  upon  the  faith  of  the 
same,  purchased  from  F.  B.  Crawford  his 
salary  account  while  In  the  employ  of  the 
Western  &  Atlantic  Railroad  Company,  earn- 
ed for  the  month  of  October,  1005,  to  the  ex- 
tent of  111.00  and  paid  to  him  on  said  date, 
October  19,  1905,  the  sum  of  $10.00,  and  took 
from  the  said  F.  B.  Crawford  an  assignment 
of  his  salary  account  of  his  wages  earned 
while  in  the  employ  of  the  Western  ft  Atlan- 
tic Railroad  Company  for  the  month  of  Oc- 
tober, 1905,  in  words  and  language  as  fol- 
lows: 'Atlanta,  Ga.,  Oct.  19th,  1905.  For 
value  received,  I  this  day  assign  to  Stephen 
A.  Ryan  Co.  $11.00  of  my  salary  earned  for 
the  month  of  October,  which  pay  him.  In 
prder  to  obtain  the  above  amount  of  money, 
and  make  this  salary  sale,  I  state  that  I  am 
employed  regularly  by  the  firm,  corporation, 
or  party,  to  whom  this  Is  directed,  and  that 
they  are  indebted  to  me  more  than  the  above 
amount  for  salary,  for  month  named,  and 
there  are  no  garnishments,  attachments,  or 
orders  against  my  salary.  I  state  that  this 
Is  an  original  transaction,  and  is  not  a  re- 
newal or  an  extension  of  any  kind,  and  that 
I  received  the  money  for  this  paper  the  day 
I  signed  It,  less  the  legal  fee.  I  appoint  S. 
A.  Ryan  my  attorney  In  fact,  tcf  indorse  my 
check  and  receipt  for  same.  To  Western  ft 
Atlantic  Railroad  Company.  F.  B.  Crawford, 
29  Hiirs  Ave.'— that  after  making  said  rep- 
resentation in  order  to  obtain  the  said  sum  of 
money  from  the  said  Stephen  A.  Ryan  Com- 
pany, and  after  obtaining  the  money  on  said 
assignment,  as  herein  set  out  and  described, 
the  said  F.  B.  Crawford,  by  artful  practice 
and  with  the  purpose  to  defraud  and  cheat 
and  swindle  the  said  Stephen  A.  Ryan  Co., 
did  himself  cash  the  time  so  sold  and  trans- 
ferred to  said  Stephen  A.  Ryan  Co.,  and  ap- 
propriated the  same  to  his  own  use,  with  the 
intention  to  defraud  the  said  Stephen  A. 
Ryan  Co.  out  of  the  sum  of  $10.00  as  herein 
set  up,  and  did  defraud  the  said  Stephen  A 
Ryan  Co.  out  of  the  sum  of  $10.00;  that  at 
the  time  the  said  F.  B.  Crawford  collected 
the  money  due  him  for  wages,  earned  while  in 
the  employ  of  the  said  Western  ft  Atlantic 
Railroad  Company,  for  the  month  of  Octo- 
ber, 1905,  he,  the  said  F.  B.  Crawford,  knew 
that  he  did  not  have  title  to  the  wages  as- 
signed by  him  to  the  said  Stephen  A.  Ryan 
Company  to  the  extent  of  the  assignment,  as 
herein  set  up,  and  that.  In  collecting  the 
wages  due  him,  for  the  month  of  October, 
1905,  he  Intended  to  defraud,  and  did  de- 
fraud, the  said  Stephen  A.  Ryan  Company  out 
of  the  sum  of  $10.00 ;  of  the  value  of  $10.00, 
all  of  which  safd  acts  on  the  part  of  F,  B. 


Crawford  were  contrary  to  the  laws  t>f  said 
state,   the   peace,   good   order,    and   dignity 
thereof.    C.  S.  King,  prosecutor.  Lowry  Ar- 
nold.  Sol.  December  term,    1906.     Criminal 
court  of  Atlanta."    The  defendant  demurred 
to  this  accusation,  on  the  ground  "that  It  sets 
forth  no  distinct  crime ;  that  it  is  vague,  un- 
certain, and  indefinite  and  general  in  its  al- 
legations, and  does  not  properly  put  the  de- 
fendant on  notice  of  what  he  Is  expected  to 
defend;  and  that  it  is  fatally  defective  be- 
cause it  is  nowhere  alleged  that  the  defend- 
ant made  any  false  representations  relating 
to  any  past  or  existing  fact"    This  demurrer 
was  overruled,  and  the  defendant  was  tried 
and  convicted.     He  thereupon  petitioned  the 
superior  court  for  a  writ  of  certiorari,  alleg- 
ing in  his  petition  that  the  court  erred  in 
overruling  the  demurrer,  and  that  the  ver- 
dict was  without  evidence,  and  was  contrary 
to  law.     The  court  sanctioned  the  petition 
and  granted  the  writ  of  certiorari,  and,  up- 
on hearing  the  certiorari,  entered  a  judgment 
overruling  the  same,  and  the  case  comes  to 
this  court  on  exceptions  to  the  Judgment  of 
the  superior  court  overruling  the  certiorari. 
The  section  of  the  Code  upon  which  this 
accusation  is  framed  is  very  broad  in   its 
terms.    It  very  greatly  enlarges  the  common- 
law  and  statutory  offense  of  cheating  and 
swindling  by  false  pretenses  or  representa- 
tions   In  other  words,  many  acts  would  be 
criminal  under  this  statute  which  would  not 
be  criminal  under  the  common  law,  or  under 
statutes  specifically  defining  the  offense  of 
cheating  and  swindling.     Some  of  the   es- 
sential   elements    necessary    to    constitnte 
cheating  and  swindling  by  false  pretenses 
or  representations  need  not  exist  to  make  a 
violation  of  this  section.    For  Instance,  the 
deceitful  means  or  artful  practice  need  not 
be  false,  or  relate  only  to  existing  facts  or 
past  events.    It  might  exist  if  the  represen- 
tations made  were  absolutely  truthful,   but 
were  deceitfully  and  artfully  used  with  the 
intent  to  defraud,  and  actually  did  defraud. 
A  future  promise  or  agreement  might  con- 
stitute "deceitful  means  or  artful  practice" 
by  which  an  Individual  was  defrauded  and 
cheated.     **Any  deceitful    means  or   artful 
practice"  by  which  an  individual  is  defraud- 
ed and  cheated  Is  within  the  terms  of  this 
statute.    It  is  a  question  of  fact  for  the  jury 
to  determine  whether  the  means  or  practice 
used  In  defrauding  and  cheating  were  deceit- 
ful or  artful,  under  the  ordinary  signification 
of  these  words.    To  illustrate:    If  all  the  al- 
legations in  this  accusation  as  to  the  repre- 
sentations  of   the   defendant,    which     ^were 
made  to  induce  the  prosecutor  to  buy   his 
salary,  were  absolutely  true,  as  represiented, 
yet,  if  at  the  time  of  making  such  represen- 
tations he  had  the  intent  to  cheat  and  de- 
fraud the  prosecutor  by  subsequently  himself 
collecting   from    the   railroad   company    the 
amount  of  the  salary  which  he  had  actually 
sold  and  for  which  he  had  been  paid,  this 
offense  would  be  shown,  under  section  670 
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of  the  Penal  Ck)de  1885.  These  representa- 
tions, made  to  induce  the  buying  of  the  sal- 
ary, was  the  artful  practice  used  by  him 
which  put  him  in  position  and  made  it  pos- 
sible for  him  to  carry  out  and  execute  his 
fraudulent  intent.  If,  however,  at  the  time 
of  making  these  representations  and  selling 
his  salary,  he  did  not  have  any  fraudulent 
purpose,  or  any  intention  of  himself  collect- 
ing his  salary  he  would  not  be  guilty  of 
violating  this  statute.  We  think  these  gen- 
eral statements  are  sound  and  are  fully  sup- 
ported by  the  decision  of  the  Supreme  Court 
hi  Gamer  v.  State,  100  6a.  257,  28  S.  E.  24. 
But  the  accusation  in  this  case  does  not 
measure  up  to  the  requirements  above  an- 
nounced, so  as  to  set  forth  any  offense,  even 
under  this  omnibus  section  of  the  Ck)de.  The 
accusation  nowhere  alleges  in  terms  that 
the  representations  were  false  and  made 
with  intent  to  defraud;  nor  does  it  allege 
that  the  representations  were  true,  yet  were 
used  artfully  and  deceitfully  by  the  defends 
ant  with  the  specific  intent  to  defraud  the 
prosecutor,  or  that  the  defendant  when  he 
made  these  representations  then  and  there 
had  the  intent,  notwithstanding  the  sale  of 
his  salary,  to  himself  collect  the  same  and 
fraudulently  convert  it  to  his  own  use.  The 
fraudulent  intent  Is  applied  only  to  the  act 
of  subsequently  collecting  the  salary  and 
converting  it^  and  it  is  not  alleged  that  such 
fraudulent  intent  was  in  the  mind  of  the  de- 
fendant when  he  made  the  representations 
that  induced  the  purchase  of  his  salary  ac- 
count. The  accusation  being  defective  in  the 
particulars  pointed  out,  it  should  have  been 
quashed  on  demurrer. 
Judgment  reversed. 


(2  Ga.  App.  144) 

SMITH  V.  SHEPPARD.     (No.  348.) 
(Court  of  Appeals  of  Georgia.    June  19,  1907.) 

1.  Husband  and  Wife—Gifts— Validity. 

*^he  husband  can  make  a  gift  to  his  own 
wife,  although  she  lives  in  the  same  house  with 
blm,  *  *  *  as  easilv  as  lie  can  maice  a  pres- 
ent to  his  neighbor's  wife,"  and  when  such  gift  is 
made  in  good  faith,  and  consummated  by  deliv- 
ery and  acceptance,  it  cannot  thereafter  be  de- 
feated by  a  sale  made  by  the  husband. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  26,  Husband  and  Wife,  fi  252.] 

2.  Sams— Burden  of  Proof. 

In  a  contest  between  the  wife,  as  donee,  and 
a  subsequent  parchaser  from  the  husband,  the 
burden  is  on  the  former  to  show  the  gift  and  its 
validity. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  26,  Husband  and  Wife,  §  253.] 

3.  Same— Action  by  Wife— Trial  —  Direct- 
ing Verdict. 

Whether  this  burden  was  successfully  car- 
ried in  this  case  should  have  been  submitted  to 
be  determined  by  the  jury,  and  the  direction,  of 
a  verdict  for  the  defendant  was  erroneous. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Blakely;   W.  A. 
Jordan,  Judge. 
Action   by    Sallie   Smith   against   G.    W. 


Sheppard.      Judgment    for    defendant,    and 
plaintiff  brings  error.    Reversed. 

Wm.  I.  Geer,  Arnold  &  Arnold,  and  J.  B. 
Ridley,  for  plaintiff  in  error.  J.  R.  Pottle^ 
for  defendant  in  error. 

HILL,  0.  J.  1.  In  McNaught  t.  Ander- 
son, 78  Ga.  503,  3  S.  E.  668,  6  Am.  St  Rep. 
278,  Chief  Justice  Bleckley  declares,  speak- 
ing for  the  court,  that  "the  legal  unity  of 
husband  and  wife  has,  in  Georgia,  for  most 
purposes  been  dissolved,  and  a  legal  dual- 
ity established.  A  wife  is  a  wife,  and  not  a 
husband,  as  she  was  formerly.  Legislative 
chemistry  has  analyzed  the  conjugal  unit, 
and  it  is  no  longer  treated  as  an  element,  but 
as  a  compound.  A  husband  can  make  a 
gift  to  bis  own  wife,  although  she  lives  In 
the  house  with  him  and  attends  to  her  house- 
hold duties,  as  easily  as  he  can  make  a  pres- 
ent to  his  neighbor's  wife.  This  puts  her 
on  an  equality  with  other  ladies,  and  looks 
like  progress."  Therefore  a  husband  can 
make  a  valid  gift  of  a  personal  chattel,  such 
as  a  horse,  to  his  wife,  although  she  may  be 
living  with  him ;  and  such  a  gift,  when  con- 
summated by  delivery  to  the  wife  and  ac- 
ceptance by  her,  will.be  upheld  by  the  court, 
unless  made  with  fraudulent  intent  Civ. 
Code  1895,  fi  3554. 

2,  3.  When  the  husband  makes  a  gift  to 
the  wife  of  a  personal  chattel,  bona  fide  and 
without  any  fraudulent  intent,  and  the  gift 
is  consummated  by  delivery  and  acceptance, 
he  cannot  subsequently  deprive  the  wife  of 
such  gift  by  a  conveyance  of  the  personal 
chattel  to  a  third  party.  In  a  contest  be- 
tween the  wife  and  a  subsequent  purchaser 
from  the  husband  of  such  personal  chattel, 
the  presumption  would  be  that  the  gift  to 
the  wife  by  the  husband  was  made  with  in- 
tent to  defraud  the  purchaser,  and  the  burden 
would  be  upon  the  wife  to  show  the  bona 
fides  of  the  gift  The  provision  of  the  stat- 
ute of  Elizabeth,  as  codified  In  Civ.  Cod^ 
1895,  §  3530,  that  a  voluntary  conveyance 
is  void  as  against  subsequent  bona  fide  pur- 
chasers for  a  valuable  consideration  without 
notice,  is  not  a  general  rule  of  law  without 
an  exception.  The  exception  to  this  general 
rule  is  where  the  evidence  rebuts  the  pre- 
sumption of  fraud  against  the  gift  and  clearly 
establishes  its  bona  fides.  We  think  this  ex- 
ception Is  clearly  pointed  out  in  the  case  of 
Howard  v.  Snelllng,  32  Ga.  195.  and  in  the 
case  of  Cathcart  v.  Robinson,  5  Pet  279, 
8  L.  Ed.  120.  This  must  be  the  law.  else 
there  would  be  presented  an  Irreconcilable 
confiict  between  section  3504  of  the  Civil 
Code  of  1895,  which  defines  a  valid  gift 
and  section  3530  of  the  Civil  Code  of  1805, 
as  to  the  rights  of  bona  fide  purchasers 
against  voluntary  conveyances.  The  law's 
purpose  Is  to  prevent  a  fraud  by  the  donor 
upon  the  donee  in  the  subsequent  sale,  as 
well  as  to  prevent  a  fraud  upon  the  pur- 
chaser by  the  previous  gift  There  was 
conflict  in  the  evidence  In  this  case  as  to 
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the  making  oC  the  gift  by  the  husband  to  the 
wife  and  its  consummation.  There  was  no 
eridence  that,  if  the  gift  was  made  and  con- 
summated, there  was  any  fraudulent  in* 
tent  on  the  part  of  the  husband  a»  against 
the  subsequent  purchaser.  The  gift,  if  made, 
was  consummated,  according  to  the  evidence 
of  the  plaintiff,  two  years  prior  to  the  sale 
of  t)^  horse  by  the  husband  to  the  pur- 
chaser. In  the  language  of  Mr.  Justice  Jen- 
kins, in  Howard  y.  Snelling,  supra,  this  was 
'^a  very  long  incubation  of  a  fraudulent  in- 
tent." Whether  the  gift  was  made,  and  its 
consummation  and  bona  fides,  under  the  evi- 
dence in  this  case^  should  have  been  submit- 
ted to  the  jury  to  be  determined  by  them. 
The  direction  of  the  verdict  for  the  defend- 
ant was  error. 
Judgment  reversed. 

POWELL,  J.,  disqualified. 


(2  Ga.  App.  207) 

BELL  V.  FOSS  BROS,  et  al.     (No.  855.) 
(Ck>cirt  of  Appeals  of  Georgia.    June  26,  1907.) 

Error,    Writ  or— Review— Grant  of   New 

Trial. 

Tliis  being  the  first  grant  of  a  new  trial, 
and  it  not  affirmatively  appiBaring  that  the  ver- 
dict as  rendered  was  demanded  by  the  law  and 
the  evidence,  this  court  following  tlie  repeated 
rulings  of  the  Supreme  Court,  will  not  interfere 
with  the  discretion  of  the  trial  judge.  Civ.  Code 
1895,  §  5585. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  3863,  3871.] 

(Syllabus  bj  the  Court) 

.firror  from  City  Coort  of  Quitman;  W.  B. 
Bennet,  Judge. 

Action  by  G.  W.  Bell  against  Poss  Bros, 
and  another.  Verdict  for  plalntiflf.  From  an 
order  granting  a  new  trial  on  motion  of  de- 
fendant C.  C.  Fofis,  plaintlfiT  brings  error. 
AfiSrmed. 

The  suit  was  by  G.  W.  Bell  against  Foss 
'Bros.,  a  firm  composed  of  C.  C.  Foss,  R.  J. 
Foss,  and  against  J.  L.  Massey,  on  a  promis- 
sory note  made  by  the  defendants  and  pay- 
able to  the  plaintiif.  The  only  defense  filed 
was  by  O.  C  Foss.  He  denied  that  he  signed 
or  delivered  the  note,  or  authorized  any  one 
to  do  so  for  him,  and  alleged  that  at  the  time 
it  was  made  he  was  in  the  ginnery  business 
with  his  brother,  R.  J.  Foss^  but  that  it  was 
not  made  in  the  transaction  of  their  partner- 
ship business  or  in  any  way  connected  there- 
with, and  that  R.  J.  Foss  was  not  authorized 
to  sign  the  partnership  name  to  it  There  was 
conflict  in  the  evidence  as  to  the  consideration 
of  the  note;  the  evidence  for  the  plaintiff 
being  that  the  note  was  given  to  him  for  bor- 
rowed money  to  pay  the  debts  of  Foss  Bro&, 
and  the  evidence  of  C.  OL  Foss  being  that  the 
money  was  borrowed  by  R.  J.  Foss  for  the  in- 
dividual use  of  R.  J.  Foss  in  the  purchase  of 
a  mule.  A  verdict  was  rendered  against  all 
the  defendants,  and  C.  C.  Foss  filed  a  motion 
for  a  new  trial  on  the  statutory  grounda, 
wliich  was  granted  by  the  trial  judge. 


Stanley  S.  Bennet  and  Sam  8.  Bennet* 
for  plaintiff  in  error.  L.  W.  Branch*  for  de- 
fendant in  error. 

HILL,  a  J.    Judgment  affirmed. 


(2  Ga.  App.  154: 
GODDARD  V.  STATE.     (No.  472.) 
(Court  of  Appeals  of  Georgia.    June  19,  1907.) 

L  False  Pbsteitsbs— Elekznts  ov  Offenses. 
Tl^e  essential  requisites  in  the  offense  of 
cheating  and  swindling  by  false  representations 
are:  (a)  That  the  representations  were  made; 
(b)  that  they  were  knowingly  and  designedly 
taise;  (c)  that  thev  were  made  with  intent  to 
deceive  and  defraud;  (d)  that  they  did  deceive 
and  defraud ;  (e)  that  they  related  to  an  existing 
fact  or  past  event ;  (f)  that  the  party  to  whom 
the  false  statements  were  made,  relying  on  their 
truth,  was  thereby  induced  to  part  with  his 
property.  It  is  incumbent  upon  the  state  to 
prove  all  of  these  elements  of  the  offense,  and  if 
any  one  is  laclcing  in  the  proof  the  offense  is 
not  made  out 


[Ed.  Note.—For  cases  in  t>oint  see  C^ent  Dig. 
vol.  23,  False  Pretenses,  §f  1-26.] 

2.  Same— Evidence—Sufficiency. 

Ai^plying  the  facts  proved  to  the  above  legal 
requirements,  the  verdict  in  this  case  was  with- 
out evidence  to  support  it,  th?  conviction  of  the 
accused  was  contrary  to  law,  and  the  trial  court 
should  have  granted  him  a  new  trial. 

[Ed.  Note.— For  cases  in  point  see  Ont  Dig. 
vol.  23,  False  Pretenses,  §  62.] 

(Syllabus  b/  the  Court) 

Error  from  City  Court  "of  CartersvUle;  A. 
M.  Foute,  Judge. 

E.  Goddard  was  convicted  of  cheating  and 
swindling-  by  false  representations,  and  he 
brings  error.    Reversed. 

Joe  M.  Moon,  for  plalntlfl  in  error.  T.  O. 
Mllner,  Sol.,  for  the  State. 

HILL,  C.  J.  The  defendant  was  convicted 
of  cheating  and  swindling,  in  the  city  court 
of  CartersvUle,  on  evidence  substantially  as 
follows:  The  accused  was  the  owner  of  a 
light  bay  medium-sized  horse,  which  he  sold 
to  the  prosecut(Mr  for  $35.  At  the  time  of  the 
sale  he  represented  to  the  prosecutor  that  the 
horse  "was  not  over  10  or  12  years  old«  and 
was  a  good  com  and  fodder  eater,  and  was 
sound  in  every  respect"  The  prosecutor  saw 
the  horse  before  he  bought  him,  and  drove 
him  to  his  buggy.  He  was  apparently  very 
old,  and  was  very  poor.  The  accused  told 
the  prosecutor  that  his  condition  was  due  to 
the  fact  that  a  negro  had  made  a  crop  with 
him  and  had  fed  him  on  Johnson  grass ;  that 
all  he  needed  was  ''feed,"  was  a  good  horse, 
and  "had  all  the  gaits  and  a  pair  of  draw- 
bars thrown  in,"  and  that  he  was  worth  ^5, 
and  if  he  kept  on  fattening  as  he  had  done 
in  the  one  montli  in  which  be  had  bad  him 
he  would  be  worth  $75.  The  prosecutor  told 
the  accused,  after  examining  the  horse,  that 
"he  seemed  to  be  older  than  10  or  12  years, 
and  looked  like  he  might  be  16  years  old'*; 
but  the  accused  insisted  that  he  was  oaly  10 
or  12  years  old.  The  prosecutor  asked  the 
accused  if  the  horse  could  eat  com  and  fod- 
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der,  and  he  replied  that  he  could  eat  any- 
thing. The  prosecutor  and  the  accused  hitch- 
ed the  horse  to  a  buggy,  and,  after  driving 
him  awhile,  told  the  accused  that  "he  moved 
^ery  well,"  and  that  he  would  give  him  $35 
for  the  horse.  The  accused  wanted  $45.  A 
frtend  of  the  accused,  standing  near,  listen- 
ing to  the  barter,  advised  the  accused  to  take 
the  $35,  and  the  accused*  after  hesitating 
awhile,  consented  to  do  so,  and  delivered  the 
horse  to  the  prosecutor.  The  prosecutor  paid 
for  the  horse  and  took  him  home.  This  was 
on  Saturday.  On  the  next  Monday  the  horse 
was  returned  to  the  defendant  by  the  prose- 
cutor, who  stated  that  the  representations 
that  the  horse  was  a  good  corn  and  fodder 
eater,  and  was  only  10  or  12  years  old,  were 
untrue,  and  demanded  the  return  of  his  mon- 
ey, which  was  refused.  On  Saturday  night 
and  Sunday  morning  the  prosecutor  and  his 
son  gave  the  horse  ^corn  and  fodder  to  eat, 
but  he  did  not  eat  any  of  it.  The  prosecutor 
stated  that  he  relied  solely  upon  the  repre- 
sentations made  to  him  by  the  defendant  as 
to  the  age  of  the  horse  and  as  to  his  ability 
to  eat,  but  that  he  afterwards  learned  that 
the  horse  was  15  or  16  years  old  and  could 
not  eat  com  and  fodder.  The  prosecutor 
stated  that,  if  he  had  knpwn  these  facts,  he 
would  not  have  paid  anything  for  the  horse 
and  would  not  have  had  him  as  a  gift  One 
witness,  besides  the  prosecutor,  stated  that 
the  horse  ate  com  with  difficulty  and  "stem- 
med" his  fodder.  This  was  substantially  the 
case  as  made  by  the  state.  Several  witness- 
es for  the  defendant  testified  that  the  defend- 
ant was  approached  by  th6  prosecutor  and 
asked  to  sell  him  the  horse ;  that  the  defend- 
ant was  reluctant  to  sell  the  horse,  stating  to 
the  prosecutor  that  he  was  in  a  bad  condition 
because  of  bad  treatment  and  was  not  fit  to 
sell,  but  that  he  thought  he  was  worth  $45; 
that  he  told  the  prosecutor  that  the  horse 
had  been  fattening  rapidly  while  in  his  pos- 
session, and  that  he  had  fed  him  on  meal 
from  the  mill;  that  the  horse  was  sound, 
and  that  he  did  not  know  his  age,  but  that 
he  was  apparently  an  old  horse ;  that  he  was 
told  by  the  party  from  whom  he  got  him  that 
he  was  about  12  years  old;  that  while  the 
accused  told  the  prosecutor  that  he  fed  the 
horse  on  meal  from  the  mill,  he  also  told  him 
that  the  horse  could  eat  com  and  fodder,  as 
he  had  fed  him  on  some.  Several  of  these 
witnesses  also  testified  that  they  fed  the 
horse  on  com  and  fodder  after  the  prose- 
cutor had  turned  him  loose,  and  that  he  ate 
both.  All  the  witnesses  stated  that  the  horse 
was  old  and  very  poor.  One  witness  stated 
that  after  the  prosecutor  returned  the  horse, 
and  the  accused  refused  to  take  him,  and  he 
was  turned  loose  without  an  owner,  he  took 
possession  of  the  horse,  and  for  two  months 
fed  him  on  com  and  fodder  and  other  feed; 
that  the  horse  fattened  about  two  pounds  a 
day.  and  got  in  good  condition,  and  be  "swap- 
ped him"  for  another  horse,  worth  $35 :  and 
that  he  got  in  cash  $10  besides.  The  fore- 
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going  Is  a  substantia]  statement  of  all  the 
material  evidence  in  the  case. 

In  repeated  m  lings  of  this  court  it  has 
been  announced  that  the  verdict  of  the  Jury 
will  not  be  disturbed  if  there  was  any  evi- 
dence to  authorize  it  but  that  If  the  verdict 
was  entirely  without  evidence  to  support  it 
it  will  be  set  aside  as  contrary  to  law.  Sev- 
eral exceptions  are  made  to  the  charge  of  the 
court  and  to  the  refusal  to  charge  as  request- 
ed, and  these  exceptions  are  urged  very  forci- 
bly by  the  able  attorney  for  the  plaintiff  In 
error;  but  the  view  that  we  entertain  of 
this  case  on  the  merits  makes  it  unnecessary 
for  us  to  consider  any  of  these  specific  ex- 
ceptions. We  think  the  verdict  against  the 
defendant  even  under  the  evidence  for  the 
stafe,  is  wholly  unwarranted-  To  support 
a  conviction  for  cheating  and  swindling,  as 
charged  in  this  case,  there  are  certain  essen- 
tial facts  which  it  is  incumbent  upon  the 
state  to  prove.  Were  the  alleged  representa- 
tions made?  Were  they  knowingly  false? 
Were  they  made  with  Intent  to  deceive  and 
defraud?  Did  they  deceive  and  defraud? 
And  was  the  prosecutor  Induced  by  such  rep- 
resentations, believing  in  their  truth,  to  part 
with  his  property?  All  these  elements  must 
exist  before  the  offense  is  complete.  There 
was  evidence  that  the  representations  were 
made  by  the  defendant  to  the  prosecutor,  to 
wit,  that  the  horse  was  a  good  com  and  fod- 
der eater,  that  he  was  not  more  than  10  or  12 
years  old,  anil  that  he  was  sound  in  every  re- 
spect Were  these  representations  false,  and 
known  to  be  so  by  the  defendant  when  he 
made  them?  That  the  horse  was  sound  In 
every  respect  was  affirmed  by  all  the  witness- 
es, and  was  undisputed.  The  statement  that 
he  could  eat  com  and  fodder  was  abundantly 
shown  by  actual  experiments.  The  only  tes- 
timony to  the  contrary  was  that  of  the  pros- 
ecutor and  his  son  that  he  did  uot  eat  the 
com  and  fodder  given  to  him  by  them  on  two 
occasions.  There  was  no  proof  that  the  com 
and  fodder  which  they  gave  to  the  horse  was 
in  good  condition;  and,  in  view  of  the  evi- 
dence that  the  horse  always  had  eaten  com 
and  fodder,  it  is  fair  to  presume  that  its  con- 
dition on  the  two  occasions  when  he  failed  to 
eat  them  was  the  reason  for  such  failure, 
and  not  the  horse's  inability  to  eat  such  feed. 
The  statement  as  to  the  age  of  the  horse  was 
apparently  only  the  opinion  of  the  defendant 
for  he  said  he  had  only  owned  the  horse  a 
short  time;  but  it  is  fair  to  presume  that 
the  statement  as  to  the  age  was  not  made 
with  intent  to  deceive  the  prosecutor,  for 
the  defendant  gave  him  every  opportunity  to 
determine  that  question  for  himself.  He 
turned  the  horse  over  to  the  prosecutor  to 
drive,  and  assisted  the  prosecutor  In  making 
an  examination  of  the  horse.  The  ape  of  the 
horse  was  a  patent  defect,  discoverable  by 
ordinary  inspection.  All  the  witnesses  testi- 
fied that  the  horse,  in  the  language  of  Dr. 
Johnson,  describing  an  old  maid,  was  "old, 
ugly,  and  miserably  poor."     Besides,  the  state* 
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ment  of  the  prosecntor  shows  that  he  was 
not  deceived  as  to  the  age  of  the  horse.  Aft- 
er making  an  examination  he  stated  that  he 
believed  the  horse  was  more  than  12  years 
old,  and  looked  like  he  might  be  16  years  old. 
"The  evidence  showing  that  the  defects  In 
the  mare  traded  by  the  accused  to  the  prose- 
cutor were  patent,  and  that  they  were  actual- 
ly discovered  by  the  latter  before  the  trade 
was  concluded,  the  conviction  of  the  accused 
of  being  a  common  cheat  and  swindler  was 
not  warranted,  although  he  represented  the 
mare  to  be  'all  right.' "  Rainey  v.  State,  94 
Ga.  590,  19  S.  B.  892. 

We  have  preferred  to  go  fully  into  the  mer- 
its 3t  this  case,  because  we  are  convinced 
from  a  careful  consideration  of  the  evidence 
that  the  conviction  of  the  defendant  was 
wrong.  All  the  facts  and  circumstances  clear- 
ly indicate  that  the  defendant  did  not  use 
any  "deceitful  means  or  artful  practice"  to 
Induce  the  prosecutor  to  purchase  the  horse. 
By  general  consent,  much  latitude  should  be 
allowed  in  trading  horses;  but  the  evidence 
in  this  case  failed  to  show  that  the  defend- 
ant availed  himself  of  any  such  latitude,  but 
showed,  on  the  contrary,  that  he  was  a  fair 
and  honest  trader,  and  the  reason,  apparent- 
ly, for  dissatisfaction  with  his. purchase  by 
the  prosecutor,  was  because  his  family  did 
not  like  the  horse,  or,  in  the  language  of  his 
son,  "would  not  have  such  an  old,  poor 
horse."  We  think  the  verdict  of  the  jury 
was  unsupported  by  the  evidence,  and  that 
the  defendant  should  have  been  granted  a 
new  trial. 

Judgment  reversed. 


(2  Gft.  App.  75) 

SOUTHERN  RT.  CO.  v.  PURYBAR. 
(No.  326.) 

(Coort  of  Appeals  of  Georgia.     May  24,  1907.) 

1.  Ratlko ADS— Injuries  to  Anihalb— Neoli- 
OENCE— Blowing  Whistle. 

The  act  of  an  engineer  in  blowing  a  whistle 
in  compliance  with  the  mandate  of  toe  statute 
in  approaching  a  public  crossing  is  not  negli- 
gence, unless  the  whistle  was  blown  in  such 
manner  as  to  produce  an  unnecessary  and  un- 
usual noise.  Neither  is  the  blowing  of  the  whis- 
tle by  the  engineer  for  the  purpose  of  prevent- 
ing stock  from  getting  on  the  track  in  front  of 
a  running  train,  where  there  is  apparent  danger 
that  the  stock  would  ^et  on  the  track  unless  so 
frightened  away,  negligence,  unless  the  blowing 
was  done  in  an  unusual  and  unnecessary  man- 
ner. There  was  no  evidence  in  this  case  to  sup- 
port the  verdict  against  the  railway  company, 
and  the  presumption  of  negligence  was  clearly 
rebutted  by  the  positive  and  uncontroverted  tes- 
timony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
^ol.  41,  Railroads,  S§  1403,  1476.] 

2.  Same— Proximate  Cause. 

To  render  a  railroad  company  responsible 
in  damages  for  killing  a  horse,  the  evidence,  or 
some  reasonable  inference  deducible  therefrom, 
must  show  that  the  death  of  the  horse  resulted 
from  the  injuries  received.  The  evidence  and 
circumstances  in  this  case  failed  to  show  that 
the  death  of  the  horse  in  April  was  the  result  of 
tbe   injuries  received   in  December  before,   but 


did  clearly  show  that  such  death  was  caused  by 
some  disease  disconnected  with  those  injuries. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Whitfield  Coniii 
ty;   A.  W.  Flte,  Judge. 

Action  by  D.  Puryear  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

See  56  S.  B.  73. 

Shumate,  Maddoz  &  McCamy  and  J.  Bf. 
Rudolph,  for  plaintiff  in  error.  Geo.  Q. 
Glenn,  for  defendant  in  «Tor. 

HILL»  .G.  J.  Puryear  sued  the  Southern 
Railway  Company  in  a  Justice's  court  for 
damages  for  the  alleged  killing  of  his  colt 
in  December,  1904,  by  the  running  of  the 
train  of  the  defendant  company;  the  suit 
being  for  |75.  The  verdict  and  judgment  in 
the  case  were  against,  the  defendant,  for 
175.  Thereupon  it  brought  its  petition  for 
certiorari  to  the  superior  court  The  judge 
of  the  superior  court,  on  the  hearing  of  the 
certiorari,  overruled  the  same,  and  refused 
to  grant  a  new  trial  This  judgment  is 
brought  here  for  review.  The  evidence 
makes  the  following  case:  In  the  latter  part 
of  December,  1901,  the  colt  in  question  and  a 
mule  were  in  the  dirt  road,  at  a  point  about 
400  or  500  yards  south  of  where  the  dirt 
road  crosses  the  track  of  the  Southern  Rail- 
way. The  colts  were  a  short  distance  south 
of  the  blow  post  of  said  crossing.  The  dirt 
road  at  this  place  runs  parallel  to  and  with- 
in a  very  short  distance  of  the  railroad 
track.  At  the  time  of  the  injuries  com- 
plained of  the  train  of  the  defendant  compa- 
ny was  running  north.  The  uncontradicted 
evidence  of  the  engineer  is  that,  as  he  ap- 
proached the  blow  post  for  said  crossing,  he 
observed  the  colts  in  the  dirt  road,  and  that 
they  commenced  running  along  the  dirt  road 
together;  that  when  he  reached  the  blow  post 
he  blew  the  crossing  signal;  that  the  colts 
continued  to  run  up  the  road  ahead  of  the 
engine,  and  that,  being  afraid  that  they 
would  run  on  down  to  the  crossing  and  take 
up  the  track,  which  was  the  habit  of  ani- 
mals under  similar  circumstances,  in  the  ef- 
fort to  prevent  this  and  to  frighten  the  colts 
away  from  the  track  and  make  them  turn 
back,  he  commenced  blowing  the  stock  alarm 
at  them;  that  the  mule  colt  did  turn  back, 
but  that  the  horse  colt  continued  running 
down  the  road,  outrunning  the  train,  and 
passed  over  the  crossing,  and  that  was  the 
last  he  saw  of  him.  The  engineer  further 
testified  that  there  was  no  unusual  or  unnec- 
essary noise  made  by  the  running  of  tlie 
train,  or  by  the  blowing  of  the  whistle  at  the 
time  and  place  of  the  blowing,  and  that  tbe 
blowing  of  the  whistle  was  the  proper  thing: 
to  do  under  the  circumstances;  that  he  ceas- 
ed blowing  the  whistle  before  the  colt  reach- 
ed the  crossing,  and  did  not  blow  it  any 
more.  This  evidence  of  the  engineer  was 
corroborated  by  the  fireman,   and  was   not 
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contradicted  by  any  of  the  witnesses  for  the 
plaintiff.  The  testimony  shows  that  the 
colt,  after  running  across  the  railroad  cross- 
ing, ran  into  the  fence,  Imocked  down  two 
panels  and  one  of  the  posts,  and  cut  its 
shoulder  and  its  flank,  and  sprained  its  right 
ankle.  The  cut  in  its  shoulder  was  from 
four  to  six  inches  long  and  about  an  inch 
deep  in  the  deepest  place;  but  the  wounds 
were  flesh  wounds,  and  did  not  strike  the 
bone.  The  sprain  in  the  ankle  capsed  it  to 
become  slightly  enlarged,  and  when  the  colt 
would  walk  it  had  a  slight  limp.  There 
were  no  bones  broken  at  all.  The  flesh 
wounds  healed,  but  the  colt  never  seemed  to 
get  right  On  April  15th  thereafter  the 
plaintiff  drove  the  colt  through  the  country, 
18  miles,  to  his  father's.  Some  time  after- 
wards the  colt  was  turned  loose  in  the  pas- 
ture with  other  stock,  and  it  got  sick.  It 
was  doctored,  and  got  better;  but  it  again 
got  sick,  and  died.  Several  of  the  witnesses 
testified  that  they  could  not  tell  what  was 
the  matter  with  the  colt,  but  that  it  just 
**got  down  and  seemed  to  be  weak."  One  of 
the  witnesses,  who  seemed  to  be  somewhat 
of  a  horse  doctor,  thought  the  colt  had  the 
colic,  and  drenched  it  with  buttermilk.  This 
is  substantially  all  the  evidence  in  the  case, 
and  the  question  presented  is:  Does  this  evi- 
dence, considered  most  favorably  for  the 
plaintiff,  make  a  case  of  liability  against 
the  raUroad? 

1.  The  proximate  cause  of  the  fright  of  the 
colt,  as  shown  by  the  uncontradicted  evi- 
dence, was  the  noise  of  the  approaching 
train;  for  there  had  been  no  blowing  of  the 
whistle  at  the  time  the  colt  was  seen  run- 
ning up  the  dirt  road  parallel  with  the  rail- 
road track.  There  was  no  unusual  noise 
caused  by  the  running  of  the  train,  only  the 
noise  incident  usually  to  the  running  of  a 
heavy  freight  train.  The  evidence  showed 
that  it  was  absolutely  necessary  for  the 
whistle  to  be  blown  at  the  blow  post,  in  order 
to  comply  with  the  imperative  mandate  of 
the  statute;  but  the  testimony  is  uncontra- 
dicted that  in  the  performance  of  his  duty 
the  engineer  did  not  blow  the  whistle  so  as 
to  cause  an  unnecessary  or  unusual  noise. 
If  the  noise  of  the  running  train  and  the 
blowing  of  the  whistle  at  the  blow  post  caus- 
ed the  fright  of  the  colt,  the  railroad  would 
not  have  been  liable;  for  these  things  were 
not  negligence,  unless  unusual  and  unneces- 
saiy,  or  done  in  an  unusual  or  unnecessary 
manner.  This  is  too  clear  for  doubt  The 
blowing  of  the  whistle  by  the  engineer  sub- 
sequently was  done  by  him  (according  to  his 
uncontradicted  evidence)  for  the  purpose  of 
preventing  the  colts  from  running  on  the 
track  or  across  the  crossing,  and  was  done 
for  the  purpose  of  preventing  injury  to  the 
oolts  by  frightening  them  away  from  the 
track.  We  do  not  think  that  the  engineer  can 
reasonably  be  adjudged  guilty  of  negligence 
for  blowing  the  whistle  for  the  purpose  In- 
dicated, if  done  in  a  proper  way.     On  the 


contrary,  we  think  It  was  the  prudent  thing 
for  the  engineer  to  have  done.  We  think, 
therefore,  that  if  the  noise  of  the  running 
train  and  the  blowing  of  the  whistle,  under 
the  circumstances,  caused  the  fright  of  the 
colt  and  caused  it  to  injure  itself  as -de- 
scribed in  the  evidence,  the  company  is  not 
responsible  for  such  fright  or  the  conse- 
quences thereof;  for  the  evidence  clearly 
shows  that  its  agent^  exercised  all  ordinary 
and  reasonable  care  and  diligence  in  connec- 
tion with  the  matter  and  to  prevent  any  in- 
jury to  the  colt  the  speclflc  acts  of  alleged 
negligence  in  blowing  the  whistle  being  nei- 
ther unusual  nor  unnecessary  at  the  time 
when  and  the  place  where  it  was  done. 

2.  The  evidence  showed  that  the  colt  was 
injured  the  last  of  December,  1904,  by  run- 
ning into  the  fence  and  inflicting  upon  it- 
self two  flesh  wounds  and  spraining  one 
ankle.  These  wounds  were  not  serious,  and 
the  two  flesh  wounds  were  entirely  healed, 
and  as  a  result  of  the  sprained  ankle  there 
was  a  slight  limp.  The  colt  died  five  months 
thereafter  from  some  unknown  disease,  which 
was  thought  by  the  person  who  treated  it 
to  have  been  colic.  Even  if  the  company  was 
liable  for  the  injuries  which  the  colt  received 
in  running  against  the  fence,  unless  it  died 
as  a  result  of  such  injuries,  the  company 
would  not  be  liable  for  its  death.  The  facts 
of  this  case,  instead  of  showing,  or  even 
raising  an  inference,  that  the  death  was  the 
result  of  the  injuries,  indicated  very  clearly 
that  death  was  caused  by  some  disease  whol- 
ly unconnected  with  the  injuriesL  We  there- 
fore conclude  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendant 
railway,  but  that  On  the  contrary,  any  pre- 
sumption of  negligence  arising  from  the  in- 
juries was  fully  rebutted  by  the  positive 
and  uncontradicted  testimony  of  unlmpeach- 
ed  witnesses,  and  that  the  death  of  the  colt 
resulted,  not  from  the  injuries  received  in 
December,  but  from  some  disease  wholly 
disconnected   therefrom   in  April   following. 

The  judgment  of  the  superior  court  in 
overruling  the  certlorar}  and  refusing  a  new 
trial  is  reversed. 


(2  Oa.  App.  136) 
WILLIAMS  V.  FAIN  &  STAMPS.  (No.  85.) 
(Court  of  Appeals  of  Georgia.    June  19,  1907.) 

Justices  of  the  Peace  — Pbocedube  — Con- 
tinuance. 

In  a  justice's  court  a  suit  upon  an  uncon- 
ditional contract  in  writing  may  be  tried  at  the 
first  term,  although  a  plea  be  filed,  if  the  plpin- 
tiff  be  present  and  willing  to  proceed  to  trial. 
Even  at  the  first  term  the  defendant  cannot 
oontinne  the  case  as  a  matter  of  right. 
Russell,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilkes  County; 
H.  M.  Holden,  Judge. 

Action  by  Fain  &  Stamps  against  George 
Williams.     Judgment  for  plaintlflP  was   af- 


308 


58  SOUTHBASTBBN  REPOBTBB. 


(Oa. 


firmed  on  certiorari,  and  defendant  brings 
error.    Affirmed. 

I.  T.  Irvln,  Jr.,  for  plaintiff  in  error.  Jas. 
M.  Pltner,  for  defendants  In  error. 

EOWBLL,  J.  This  decision  is  conversant 
merely  about  the  meaning  of  one  word — ^the 
word  "consenting."  The  plaintiff  sned  In  a 
justice's  court  upon  an  unconditional  con- 
tract In  writing.  The  defendant's  counsel 
appeared  at  the  first  'term  and  filed  what 
amounted  to  a  plea  of  the  general  issue.  The 
plaintiff  insisted  upon  an  immediate  trial  of 
the  case,  and  the  court,  over  objection  of  de- 
fendant's counsel,  allowed  him  to  proceed. 
He  obtained  a  judgment,  and  the  defendant 
sought  by  certiorari  to  set  the  same  aside, 
on  the  ground  that  under  the  law  the  case 
was  not  triable,  over  his  objection,  at  the 
first  term.  The  judge  of  the  superior  court 
overruled  the  certiorari,  and  error  is  assigned 
to  that  ruling. 

Civ.  Code  1895,  H  4133-4135,  governing  the 
practice  in  such  cases,  are  as  follows: 

"Sec.  4133.  All  cases  before  a  Justice  of 
the  peace  stand  for  trial  at  the  time  and 
place  designated  in  the  summons,  and  shall 
be  then  and  there  tried,  unless  continued  ac- 
cording to  law. 

"Sec.  4184.  Whenever  the  defendant  in  the 
Justice's  court  on  an  unconditional  contract 
in  writing  makes  defense,  he  shall  make  such 
defense  at  the  first  term. 

"Sec.  4135.  When  such  defense  is  thns 
made,  the  cause  shall  stand  for  trial  at  the 
next  term  (subject,  however,  to  continuance 
as  provided  by  law):  Provided,  that  said 
cause  may  be  tried  at  the  term  when  said 
plea  is  filed,  if  the  plaintiff  or  his  attorney 
is  present  consenting  thereto." 

The  original  plaintiff  says  that  he  was  pres- 
ent and  consenting  to  a  trial  at  the  first 
term,  and  that  the  case  is  within  the  proviso 
of  section  4135.  The  defendant  says  the  word 
"consenting,"  ex  vi  termini,  connotes  the  con- 
currence of  another  volition  with  that  of  the 
plaintiff;  that  the  plaintiffs  willingness  to 
try  at  the  first  term  is  not  sufficient,  but  that 
there  must  be  also,  on  the  defendant's  part,  a 
willingness  to  try  before  consent  can  exist; 
that  one  person  cannot  consent  until  there 
is  another  willing  person  to  consent  with.  It 
is  insisted  that  the  individual  action  of  a 
single  mind  may  be  called  "assent,"  but  not 
"consent**  To  this  proposition  the  majority 
of  this  court  cannot  assent,  whether  we  view 
It  from  a  philological  or  from  a  Judicial  stand- 
I)oiut.  The  synomic  discrimination  between 
the  words  **assent"  and  "consent"  is  not  based 
on  the  distinction  between  single  and  Joint 
volition;  but,  according  to  the  author!^  of 
the  Standard  Dictionary,  Webster's  Inter- 
national Dictionary,  and  Crabb's  English 
Synonyms,  "assent  respects  the  judgment,  con- 
sent respects  the  will."  The  word  "consent," 
as  Is  true  with  most  of  our  English  words,  has 
many  shades  of  meaning;  and  it  is  frequently 
used  to  express  the  notion  of  "a  voluntary 


accordance  with  or  ccmcurrence  In  what  Is 
done  or  proposed  by  another."  From  an  ety- 
mological standpoint  the  prefix  "con"  does 
imply  Joint  action;  but  in  the  interpreta- 
tion of  statutes  we  look  to  the  ordinary,  not 
the  etymological,  signification  of  words. 
Loosely,  the  word  "consent"  is  nsed  inter- 
changeably with  the  words  "assent,"  "acqui- 
escence," "concurrence,"  "agreement,"  "ap- 
proval," and  "permission."  However,  best  us- 
age always  distinguishes  it  from  "assent"  and 
kindred  words,  according  to  the  shade  of  mean- 
ing just  pointed  out;  "consent"  connoting  Indi- 
vidual volition,  and  "assent"  individual  Judg- 
ment. As  an  act  of  Judgment  we  may  assent 
to  the  necessity  of  a  surgical  operation,  but 
from  lack  of  fortitude  may  not  have  the  will 
power  to  consent  to  it  Thus,  Shakespeare 
makes  the  poor  apothecary,  whom  Romeo 
tempts  with  money  in  order  to  induce  him  to 
furnish  the  poison  for  the  contemplated  sui- 
cide, reply,  "Poverty,  but  not  my  will,  con- 
sents." This  same  writer  also,  in  the  open- 
ing verses  of  Henry  VI,  in  lamenting  the 
death  of  the  former  Henry,  uses  the  word 
"consent"  to  express  the  idea  of  individual 
volition,  when  he  calls  upon  the  comets  to 
scourge  "the  bad  revolting  stars,  that  have 
consented  into  Henry's  death*'*  The  power 
of  the  colonial  legislature  to  permit  or  to 
refuse — its  unilateral  volition — is  Implied  by 
the  use  of  this  word  as  it  appears  in  the 
excerpt  from  the  Declaration  of  Independ- 
ence: "He  has  kept  among  us,  in  times  of 
peace,  standing  armies,  without  the  consent 
of  our  Legislature."  In  the  biblical  usage  of 
the  word  the  same  idea  of  the  action  of  the 
individual  will,  as  distinguished  from  judg- 
ment, is  preserved.  The  murderers  of  Ste- 
phen laid  down  their  clothes  at  the  feet  of  a 
young  man  named  Saul  (Paul);  and,  though  he 
took  no  part  with  them,  his  wish  and  will  in 
the  matter  is  expressed  by  the  words,  "And 
Saul  was  consenting  unto  his  death."  Acts, 
vili,  1.  Certainly  thero  is  no  intention  to  in- 
timate that  there  was  an  agreement  among; 
the  guests  who  were  invited  to  the  marriage 
feast,  and  yet  it  is  said  of  them,  "All,  with 
one  consent,  began  to  make  excuse.'*  Luke, 
xlv,  18.  Note  the  use  of  the  word  "one"  to 
complete  the  sense  in  this  quotation.  The 
last  phrase  of  Rom.  1,  8,  which,  according  to 
the  translation  of  1611,  reads,  "Who  knowing 
the  Judgment  of  God,  that  they  which  prac- 
tice such  things  are  worthy  of  death,  not  only 
do  the  same,  but  have  pleasure  in  them  that 
do  them,"  is  rendered  in  the  revised  version 
of  1881,  "But  also  consent  with  them  that 
practice  them,"  and  thus  "have  pleasure  in" 
and  "consent  with"  are  recognized  as*  inter- 
changeable terms.  Compare  with  this  last 
extract  Pa  1,  18,  "When  thou  sawest  a  thief, 
thou  consentedst  with  him."  To  express  the 
Individual  action  of  his  spiritual  volition 
Paul  says  (Rom.  vll,  16):  "If,  then,  I  do  that 
which  I  would,  I  consent  unto  the  law  that 
is  good."  The  king  of  England  Is  alwa^'s 
said  to  assent,  not  to  consent,  to  an  act  of 
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Parliament;  for  theoretically  he  hag  no  per- 
sonal will  or  choice,  and  merely  expresses 
his  Judgmait  as  to  whether  the  law  is  for 
the  people's  good. 

When  we  come  to  the  law  we  find  this 
■hade  of  meaning  still  preserved,  though  not 
always  so  closely  as  in  literature,  where  lin- 
guistic precision  receives  more  care.  For  ex- 
ample, the  expression  ''age  of  consent"  stands 
in  close  legal  relation  to  the  phrase  ^'against 
her  will."  In  that  topic  of  criminal  law  in 
which  these  expressions  are  most  familiar, 
the  volition,  not  the  Judgment,  of  the  female, 
Is  considered.  Her  Judgment  may  oppose  the 
act;  and  yet  If,  as  in  the  case  of  the  fair 
young  woman  of  Byron's  poem  who,  "swear- 
ing she  would  ne'er  consent,  consented/'  her 
will  does  not  oppose,  the  crime  is  not  com- 
plete. When  we  desire  to  express  the  meeting 
of  the  minds  of  the  parties  to  a  contract,  it 
Is  not  customary  to  use  the  word  "consent" 
alone;  but,  to  insure  greater  precision,  we 
say  "mutuality  of  consent,"  or  "mutual- 
ity of  assent" — the  former  being  the  more 
accurate  expression.  If  it  had  been  in- 
tended by  section  4135  of  the  Oivil  Ck>de 
of  18d5  to  make  such  cases  triable  at  the 
first  term  only  when  both  parties  are  will- 
ing, some  such  expression  as  "mutual  con- 
sent," or  "consent  of  the  parties,"  would 
have  been  used.  Compare  sections  5126  and 
484&  The  manifest  legislative  intent  is  to 
give  to  the  plaintiff  the  right  to  exercise  his 
own  volition  as  to  whether  the  trial  shall 
be  had  at  the  first  term  or  the  second,  subject, 
of  course,  to  the  right  of  the  defendant  to 
continue  for  cause.  This  gives  to  the  plain- 
tiff no  undue  advantage.  It  merely  protects 
him  against  the  legal  surprise  which  may 
arise  from  the  filing  of  the  plea,  and  affords 
him  the  time,  if  he  needs  it  to  make  prepara- 
tion to  meet  the  matters  set  up  in  defense. 
The  defendant  has  already  had  10  days'  no- 
tice of  the  plaintiff's  demand,  and  is,  there- 
fore, ordinarily  expected  to  be  ready  for  trial 
at  the  first  term.  If  the  plaintiff  is  also 
ready,  there  is  no  need  for  further  delay.  The 
law  may  Justly  extend  to  the  plaintiff,  If  he 
wishes  It,  further  time  to  meet  a  plea  Just 
filed,  without  affording  the  defendant  further 
delay  when  he  is  or  should  be  ready  for  trial. 
Of  course,  if  the  defendant  is  not  ready,  and 
can  make  a  proper  showing  for  a  continuance, 
the  magistrate  may  grant  It 

Judgment  Aflirmed. 

RUSSELU  J.,  dissents. 


(2  Ga.  App.  60) 

CARROLIi  T.  HUTCHINSON.     (No.  256.) 
(Conrt  of  Appeals  of  Georgia.     May  24,  1907.) 

L  Pleading — Facts  ob  Conclusions— Alle- 
gations OF  Fbaud—Sufficiency. 

A  plea  alleging  fraud,  but  not  alleging  spe- 
cific acts  constitutmg  fraud,  should  be  striclcea 
OD  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  39.  Pleading,  {{  12,  28%.] 


2.  Evidenge—Pasol  ob  Extbinsio  Evxdvnos 
Affecting  WBrriNGB—VABTiNG  Tebms  of 
Wbitten  Contbact.  ' 

One  who,  in  the  absence  of  fraud,  know- 
ingly gives*  his  promissory  notes  for  a  sum  of 
money  for  the  purchase  price  of  land,  for  which 
he  accepts  from  the  payee  of  the  notes  a  bond 
for  title,  conditioned  upon  the  payment  of  that 
sum,  cannot  defeat  the  collection  of  the  notes 
by  showing  an  antecedent  executory  agreement 
on  the  payee's  part  to  give  him  the  land,  or  a 
part  of  the  purchase  price,  or  to  sell  it  to  him  at 
a  price  different  from  that  stated  In  the  written 
contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  8  2043.] 

3.  Same— Sufficiency. 

The  evidence  demanded  a  verdict  for  the 
plaintiff. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Thomasville; 
O.  P.  Hansen,  Judge. 

Action  between  Timothy  Carroll  and  B.  P. 
Hutchlnsoa.  From  the  judgment,  Carroll 
brings  error.    Reversed. 

M.  Baum,  W.  C.  Snodgrass,  and  B.  P,  S. 
Denmark,  for  plaintiff  in  error.  Theo.  Titus, 
for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 


(»  0&.  App.  71) 
GRESHAM  «t  al.  t.  HEWATT.  (No.  314.) 
(Ck>nrt  of  Appeals  of  Cteorgia.     May  24,  1907.) 

CoNTBAOTS— liEGALITT    OF    OBJECT    AND    CON- 
filDEBATION— SUPFBEflSIOR    OF    CBIMINAL 

Pbosecution. 

This  case  is  controlled  by  the  decision  of 
the  Supreme  Conrt  in  Jones  v.  Peterson,  43  S. 
B.  417,  117  Ga.  58,  and  the  cases  therein  cited. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gwinnett 
County;   C.  H.  Brand,  Judge. 

Action  by  William  Hewatt  against  J.  M. 
Gresham  and  others.  From  the  Judgment, 
defendants  bring  error.    Affirmed. 

Gresham,  having  been  arrested  on  a  bas- 
tardy warrant,  made  the  following  contract : 
"The  State  v.  Joseph  Gresham.  Warrant 
for  Bastardy.  Miss  L.  D.  Hewatt,  Pros.  It 
Is  agreed  .by  the  parties  to  the  above-stated 
matter  that  William  Hewatt,  father  of  Miss 
L.  D.  Hewatt,  take  said  child  born  of  the 
said  Miss  L.  D.  Hewatt,  and  care  for  and 
maintain  said  child  and  support  same;  that 
said  Joseph  Gresham  agrees,  for  and  In  con- 
sideration of  the  support  of  said  child  and 
the  dismissing  of  said  warrant  against  him. 
to  pay  to  said  William  Hewatt  the  sum  of 
three  dollars  per  month,  to  be  paid  as  fol- 
lows: [The  payments  to  be  made  are  set 
out]  This  shall  be  in  full  liberality  [of  the 
liability]  on  the  part  of  said  Joseph  Gres- 
ham for  the  support,  maintenance,  or  educa- 
tion of  said  child  or  its  mother,  and.  if  he 
compiles  with  the  payments  when  they  be- 
come due,  shall  be  a  bar  to  any  further  pros- 
ecution as  to  said  matter.  But,  should  said 
Joseph  Gresham  fall  to  pay  any  of  said 
payments  when  they  become  due,  then  said 
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prosecution  Is  at  liberty  to  bave  anotber  war- 
rant Issued  for  said  Joseph  Gresbam  for 
said  cbarges.  Tben  tbe  same  Is  to  be  a  bar 
and  release  of  any  furtber  liberality  [liabil* 
ity?]  of  said  Josepb  Gresbam  to  said  Wil- 
liam Hewatt  on  tbis  contract,  or  any  liberal- 
ity [liability]  of  bis  securities  on  same  for 
any  furtber  sum,  or  any  part  of  same. 
Should  said  cblld  die  at  any  time,  then  said 
payments  on  same  shall  cease,  except  what 
is  tben  due  on  same,  or  tbe  proportion  of  the 
amount  due  on  same,  except  tbe  $18  due 
December  25,  1901,  which  is  to  be  paid  in  any 
event.  Tbis  contract  is  to  be  nonnegotiable 
and  nontransferable.  The  said  Monro  Gres- 
bam and  Sam  Ewing  and  [?]  bind  ourselves 
to  said  William  Hewatt  for  tbe  amounts  of 
each  of  tbe  payments  of  $3  per  month  for 
said  ten  years,  and  agree  to  see  the  same 
paid  when  due.  And  each  of  us  berefby  waive 
all  exemptions  of  the  homestead  against  tbe 
payment  of  any  part  Qf  said  sums  which  will 
become  due  on  this  contract  It  Is  under- 
stood and  agreed  that  there  shall  be  no  fur- 
tber prosecution  of  said  Joseph  Gresbam  for 
said  offense,  or  any  other  offense  arising  out 
of  same,  provided  said  Joseph  Gresbam  com- 
plies with  his  part  of  this  contract.  Wit- 
ness our  hands  and  seals  tbis  the  20th  day 
of  September,  1901.  J.  J.  Gresham.  [L.  S.] 
J.  M.  Gresbam.  [L.  S.]  S.  J.  Ewing  [L.  S.] 
Executed  in  the  presence  of  B.  T.  Nix."  The 
sureties  having  been  sued  on  default  of  pay- 
ment of  certain  of  the  installments,  and  a 
judgment  having  been  rendered  against  them, 
they  sought  to  avoid  it  on  the  following 
grounds:  That  the  contract  Is  illegal,  be- 
cause the  consideration  is  the  sui^ression  of 
a  criminal  prosecution;  that  tbe  contract  Is 
also  illegal  for  tbe  reason  that,  under  Pen. 
Ck>de  1895,  §§  1248-1250,  the  only  mode  of 
requiring  a  putative  father  to  support  and 
maintain  a  bastard  child  Is  that  set  forth 
therein;  that  the  contract  is  merely  an 
optional  one  on  the  part  of  tbe  defendants; 
that  under  tbe  contract  a  suit  thereon  and 
a  criminal  prosecution  might  be  maintained 
at  the  same  time.  One  of  the  sureties  also  set 
up  that  he  signed  tbe  contract  under  duress, 
to  prevent  his  son,  the  putative  father  of  the 
bastard,  from  going  to  jail;  that  the  son 
was  under  arrest,  and  incarceration  was  im- 
mediately threatened. 

O.  A.  Nix,  for  plaintiffs  In  error.  P.  P. 
Juban  and  M.  D.  Irwin,  for  defendant  in  er- 
ror. 

POWELL,  J.    Judgment  affirmed. 


(2  Ga.  App.  57) 

TCRNER  v.  ware.     (No.  239.) 

(Court  of  Appeals  of  Georgia.     May  24,  1907.) 

1.  CoNTBACTs— Actions— Defenses— Fraud. 

Where  a  party  has  been  induced  to  enter 
into  a  contract  by  a  willful  fraud  on  the  part 
Df  the  other  party,  calculated  to  deceive  and 
flrhich  does  deceive,  the  defrauded  party  may  set 


up  the  fraud  in  his  defense  to  an  action  on  the 
contract. 

SEd.  Note.— For  cases  in  point,  see  (}ent.  Dig. 
.  11,  CJontracts,  i  420.] 

2,  Bills  and  Notes  —  Actions  ^  Detensb— 

Fraud. 

In  a  suit  on  a  promissory  note  against  the 
maker  thereof,  the  defense  was  that  the  maker 
had  been  indaced  to  sign  the  same  by  a  mis- 
representation of  a  material  fact,  made  willfully 
to  deceive  him  by  the  holder  thereof.  Held,  it 
was  error  to  exclude  the  testimony  in  proof  of 
this  defense  and  to  direct  a  verdict  for  the 
plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
Tol.  7,  Bills  and  Notes,  9  233.] 

(Syllabus  by  the  (3ourt.) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  A.  D.  Ware  against.J.  D.  Turn- 
er. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

R.  Douglas  Feagin,  for  plaintiff  in  error. 
L.  D.  Moore,  for  defendant  in  error. 

HILL,  C.  J.  Ware  sued  Turner  in  a  Jus- 
tice's court  on  a  note  for  $65  for  rent  of  a 
store  on  First  street.  In  tlie  city  of  Macon. 
Turner  pleaded  that  he  was  induced  to  si<^ 
the  note  by  fraudulent  misrepresentations 
made  to  him  by  Ware,  and  pleaded  set-off 
and  recoupment  against  Ware  of  $85.  The 
facts  of  the  transaction  between  Ware  and 
Turner  were  substantially  as  follows:  In 
March,  1906,  Turner  was  renting  a  store  on 
Second  street,  in  Macon,  and  was  paying  $60' 
per  month,  and  liis  rent  notes  were  outstand- 
ing until  October  1,  1906.  Ware  was  renting 
a  store  on  First  street,  under  a  lease  to  Oc^ 
tober  1,  1907.  Turner  did  not  know  what 
rent  Ware  was  paying.  Ware  wanted  to  ex- 
change stores  with  Turner,  and  they  agreed 
to  make  an  exchange  of  stores,  and,  as  both 
parties  had  rent  notes  outstanding,  it  was 
agreed  that,  in  order  to  avoid  the  trouble  of 
making  new  notes,  each  would  continue  to 
pay  his  outstanding  notes  for  the  rent  of  tbe 
store  each  had  been  occupying,  and  they 
would  adjust  between  themselves  the  differ- 
ence in  the  rent;  and  each  took  the  other's 
word  as  to  what  rent  be  was  paying.  Turn- 
er told  Ware  that  he  was  paying  $60  per 
month  for  his  store,  which  was  the  truth. 
Ware  tohi  Turner  that  he  was  paying  $65  per 
month  for  his  store,  which  Turner  relied  up- 
on as  being  the  truth;  but  in  fact  Ware  was 
only  paying  $50  per  month  for  his  store,  and 
his  notes  for  this  amount  were  outstanding. 
Under  these  representations,  which  each  ac- 
cepted as  true,  and  which  each  acted  upon, 
the  exchange  of  stores  was  made.  Under 
this  contract  Turner  gave  his  notes  to  Ware 
for  $65  for  the  monthly  rent  which  Ware 
said  his  store  had  been  costing  him;  and  it 
was  agreed  that  Turner  should  pay  these 
notes  each  month  by  taking  up  his  own  notes 
for  $60  for  the  rent  monthly  of  the  store  he 
had  occupied  on  Second  street,  and  pay  Ware 
the  $5  difference  in  the  rent  of  the  two  stores 
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in  money.  Turner,  relying  npon  the  truth- 
fulness of  Ware's  statement  and  having  no 
cause  for  suspecting  any  deception  or  fraud, 
paid  and  took  up  his  $bu  notes  each  month 
for  six  months  after  the  exchange  of  stores 
was  made.  This  payment  covered  the  rent 
of  the  store  which  Ware  had  moved  into,  and 
which  had  been  occcupied  by  Turner  from 
April  1,  1906,  to  October  1,  1906,  and,  in  ad- 
dition, Turner  paid  to  Ware  the  $5  per  month 
for  five  months,  thereby  taking  up,  in  pursu- 
ance of  the  agreement,  five  of  liis  $65  notes 
which  he  had  given  to  Ware.  Turner  having 
thus  paid  his  six  |60  notes,  and  In  addition 
the  $5  difference  in  the  rent  of  the  stores  to 
Ware,  he  was  only  due,  at  the  time  the  suit 
was  brought  on  the  $65,  the  sum  of  $5,  as- 
suming that  there  had  been  no  misrepresen- 
tation or  fraud,  and  that  Ware's  contention, 
as  claimed,  was  correct  Ware's  suit  was  for 
the  full  amount  of  $65  and  interest,  and  Turn- 
er claimed  that  be  had  paid  rent,  when  Ware 
sued,  $S5  more  than  the  aggregate  rent  of 
the  First  street  store  according  to  what  Ware 
was  actually  paying  therefor  when  the  ex- 
change of  stores  was  made;  this  $85  being 
composed  of  the  $5  difference  in  the  rent  of 
the  two  stores  for  the  five  months,  which 
Turner  had  paid  to  Ware,  and  the  $10  per 
month,  which  Turner  had  pal<l  as  the  differ- 
ence in  rent,  relying  upon  the  statement  of 
Ware  that  his  monthly  rent  was  $65,  instead 
of  $50.  The  evidence  for  the  defense  clearly 
established  the  truth  of  Turner's  contention; 
it  being  shown  that  Ware  as  a  matter  of  fact 
was  only  paying  $50  per  month  for  his  store, 
and  not  $65,  as  was  represented.  The  court, 
however,  ruled  out  all  the  testimony  for  the 
defense,  and  directed  the  jury  to  return  a 
verdict  for  the  plaintiff  Ware  on  the  note  of 
$65  for  the  full  amount,  with  interest  The 
defendant  made  a  motion  for  a  new  trial, 
based  on  the  usual  statutory  grounds  and  the 
judgment  of  the  court  excluding  the  testi- 
mony in  support  of  his  defense  and  in  direct- 
ing a  verdict  for  the  plaintiff. 

We  think,  under  the  evidence  submitted  by 
the  defendant,  the  court  erred  in  excluding 
this  testimony  and  in  directing  a  verdict  for 
the  plaintiff,  and  erred  in  not  granting  a  new 
trial.  Civ.  Code  1895.  $  4026,  defines  legal 
fraud  as  "misrepresentation  of  a  materia) 
ffect,  made  willfully  to  deceive,  ♦  ♦  ♦ 
and  acted  on  by  the  opposite  party."  The 
evidence  submitted  by  the  defendant  shows 
that  Ware  did  make  a  misrepresentation  to 
Turner  as  to  the  amount  of  rent  paid  month- 
ly for  his  store.  It  cannot  be  assumed  other- 
wise than  that  this  misrepresentation  was 
made  willfully  to  deceive.  Of  course.  Ware 
knew  what  amount  of  rent  he  was  paying 
for  his  store,  and  such  misrepresentation  was 
acted  on  by  Turner  under  the  belief  that  it 
was  the  truth.  This  leaves  for  consideration 
only  the  question  as  to  whether  such  misrep- 
resentation was  of  "a  material  fact"  Under 
the  contract  made  between  the  parties,  the 
exact  amount  of  rent  each  was  paying  for  his 


store  was  a  material  fact  as  determining  the 
amount  each  was  thereafter  to  pay  on  the  ex- 
change of  stores.  It  was  understood  that  the 
man  whose  rent  was  the  less  of  the  two  was 
to  pay  to  the  other  the  difference.  If,  there- 
fore. Ware  had  not  made  the  misrepresenta- 
tion to  Turner,  to  wit,  that  his  store  cost  him 
$65  rent  per  month,  but  had  told  him  the 
truth,  to  wit,  that  his  store  was  only  $50  rent 
per  month,  instead  of  Turner  paying  Ware 
$5  per  month  as  the  difference  in  rent.  Ware 
under  the  terms  of  the  agreement  would  have 
paid  Turner  $10  per  month  as  the  difference 
in  rent  This  misrepresentation,  therefore, 
took  Out  of  Turner's  pocket  $5  per  month  that 
he  paid  to  Ware  as  the  difference  In  the  rent 
as  represented  by  Ware,  and  kept  out  of 
Turner's  pocket  $10  per  month  which  Ware 
should  have  paid  him  as  the  difference  in  the 
actual  rent  of  the  two  stores.  If  these  facts 
were  true,  and  the  evidence  submitted  by  the 
defendant  gave  him  the  right  to  have  that 
fact  determined  by  a  jury,  then  the  plaintiff 
was  not  only  guilty  of  legal,  but  actual,  fraud. 
tt  either  party  to  a  transaction  conceals  some 
fact  which  is  material,  which  is  within  his 
own  knowledge,  and  which  it  is  his  duty  to 
disclose,  he  is  guilty  of  actual  fraud.  Civ. 
Code  1895,  9S  4025,  4026,  4027;  In  re  Tappan, 
22  Pac.  257.  45  L.  R.  A.  428.  13  Am.  St  Rep. 
174.  In  Epps  V.  Waring,  93  Ga.  765,  20  S.  B. 
645,  Mr.  Justice  Lumpkin  says:  "It  is  a  uni- 
versally recognized  doctrine,  supported  by  all 
respectable  text-writers,  and  upheld  in  every 
well-considered  case,  bearing  upon  this  sub- 
ject, that  where  a  party  has  been  induced  to 
enter  into  a  contract  by  willful  fraud  on  the 
part  of  the  other  party,  calculated  to  deceive 
and  which  does  deceive,  the  defrauded  party 
may  set  up  the  fraud  in  his  defense  to  an  ac- 
tion upon  the  contract."  Under  these  deci- 
sions, the  defense  set  up  in  this  case  was 
good,  and  the  evidence  submitted  by  the  de- 
fendant entitled  him  to  a  verdict,  unless  such 
evidence  was  controverted;  and  we  think  that 
our  learned  brother  of  the  trial  court  erred  hi 
excluding  the  testimony  of  tljp  defendant, 
and  in  dh*ecting  a  verdict  for  the  plaintiff, 
and  in  refusing  to  grant  the  defendant  a  new 
trial.. 
Judgment  reversed. 


(2  Oa.  App.  84) 
THOMPSON  T.  BEACHAM.    (No.  337.) 
(Court  of  Appeals  of  Georgia.     May  24,  1907.) 

1.  Justices  of  the  Peace— Review— Certio- 
B A Bi  — Answer  of  Magistbate  —  Suffi- 
ciency. 

While  the  answer  of  the  trial  magistrate 
to  a  writ  of  certiorari  must  verify  the  fact  that 
a  final  judgment  has  been  rendered,  yet  an  an- 
swer which  merely  verifies  the  rendition  of  a 
final  judgment,  without  more,  is  entirely  in- 
suflicient,  where  the  certiorari  is  brought  to  cor- 
rect errors  in  the  proceedings  which  were  had 
at  the  trial,  and  upon  which  such  judgment  was 
rendered.    • 

2.  Same— Points— Vebification. 

Allegations  in  the  petition  for  certiorari, 
not  verified  by  the  answer,  are  not  to  be  taken 


312 


68  SOUTHEASTERN  RBPOETBR. 


(Ga. 


as  admitted,  and  present  nothing  for  determina- 
tion, either  by  the  superior  or  the  appellate 
court  I^ndrum  t.  Moss,  57  S.  E.  965,  1  Ga. 
App.  216 ;  Little  v.  Fort  Valley.  51  S.  JB.  501, 
123  Ga.  503 ;  Brown  v.  Gainesville,  53  S.  B. 
1002,  125  Ga.  238. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pike  County; 
E.  J.  Reagan,  Judge. 

Action  between  E.  B.  Thompson  and  J.  H. 
Beacham.  From  the  judgment,  Thompson 
brings  error.    Reversed. 

G.  D.  Domlnick,  for  plaintiff  in  error.  Jas. 
M.  Smith,  for  defendant  in  error. 

POWELL,  J.    Judgment  reversed. 


OS  Oa.  App.  62) 

DOWNEY  v.  FOGARTT.     (No.  299.) 
(Court  of  Appeals  of  Georgia.    May  24,  1907.) 

Ebror,  Writ  oir— Evidence— Sufficiency. 

In  this  case  no  error  of  law  is  complained 
of,  and  the  verdict  was  fully  authorized  by  the 
evidence. 
(Syllabus  by  the  Court.) 

Error  from  City  CJourt  of  Richmond  CJoun- 
ty;  W.  F.  Eve,  Judge. 

Action  between  M.  J.  Downey  and  D.  G. 
Fogarty.  From  the  Judgment,  Down^'brings 
error.    Affirmed. 

Saml.  H.  Myers,  and  Wallace  B.  Pierce, 
for  plaintiff  in  error.    D.  G.  Fogarty,  pro 

8CE. 

HILL,  O.  J.    Judgment  affirmed 


(2  Ga.  App.  62) 

BATER  y.  EATER. 


(No.  802.) 


(Court  of  Appeals  of  Georgia.     May  24,  1907.) 

Error,  Writ  of— Nonappearance  of  Plain- 
tiff IN  Error— Affirmance— Damages. 
This  case  was  brought  to  this  court  by 
writ  of  error,  and  when  called  in  its  order  there 
was  no  appfp ranee  for  the  plaintiff  in  error. 
The  defenaant  in  error  moved  the  court  to  open 
the  record,  and  asked  for  an  affirmance  of  the 
judgment  and  damages  for  delay,  under  Civ. 
Oxie  1895,  §  5594.  In  compliance  with  this  mo- 
tion, the  record  was  opened  and  the  case  consid- 
ered. There  is  no  merit  whatever  in  the  ex- 
ceptions of  the  plaintiff  in  error^  and  this  fact, 
taken  in  connection  with  his  failure  to  appear 
and  prosecute,  shows  that  he  must  have  brought 
the  case  here  for  delay  only.  It  is  ordered  that 
the  judgment  be  affirmed,  and  that  10  per  cent 
on  the  amount  of  the  judgment  in  the  court 
below  be  awarded  against  the  plaintiff  in  error 
in  favor  of  the  defendant  in  error  as  damages 
for  bringing  the  case  here  for  delay  only.  Cra- 
ton  V.  Hackney,  17  S.  E.  124,  91  Ga.  192; 
Avera  t.  Vason,  42  Ga.  234. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannah,  T.  M. 
Norwood,  Judge. 

Action  between  William  Bater  and  S.  B. 
Bater.  Prom  the  judgment,  William  Bater 
brings  error.    Affirmed. 


J.  B.  Myrick,  for  plaintiff  in  error.    Robt 
Ifc  Coldlng,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed,  with  dam- 
ages. 


(2  Ga.  App.   Ia3) 

RBBD  T.  STATE.    (No.  459.) 
(Court  of  Appeals  of  C^rgla.    June  19,  1907.) 
Homicide— BviDBNCE  —  Sufficiency  —  Man- 

SU^UGHTEB. 

There  was  no  evidence  in  this  case  to  au- 
thorize a  charge  upon  the  subject  of  manslaugh- 
ter or  a  conviction  for  that  offense. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

James  Reed  was  convicted  of  manslaugh- 
ter, and  he  brings  error.*  Reversed. 

Thompson  &  Bell  and  H.  H.  Dean,  for 
plaintiff  in  error.  W.  A.  Charters,  Sol.  Gen. 
and  F.  M.  Johnson,  for  the  State. 

POWELL,  J.  The  deceased  was  found 
mortally  wounded.  The  defendant  was  ac> 
cused  of  murdering  him.  The  evidence  was 
entirely  circumstantial.  Whoever  killed  the 
deceased.  If,  indeed,  his  death  was  not  ac- 
cidental, struck  him  on  the  head  with  some 
blunt  Instrument,  probably  a  piece  of  wood. 
The  record  discloses  none  of  the  circumstan- 
ces under  which  the  mortal  blow  was  given. 
The  evidenccf  connecting  the  defendant  with 
the  crime  was  very  slight;  but  it  is  manifest 
that  he  was  guilty  of  murder,  if  he  was  the 
person  who  conmiitted  the  unexplained  homi- 
cide. While  manslaughter  may  be  shown  by 
circumstantial  evidence,  yet  In  all  such  cases 
enough  of  the  actual  details  of  the  killing 
must  appear  to  relieve  the  transaction  from 
tlie  presumption  that  it  was  unprovoked  and 
malicious. 

The  wisdom  of  the  rule  that  manslaughter 
should  not  be  submitted  to  Jiuries  in  cases 
of  homicide,  where  the  defendant  is  guilty  of 
either  murder  or  nothing,  is  exemplified  in 
the  present  instance.  It  appears  from  tbe 
record  that  the  trial  Judge  at  first  instructed 
the  jury  that  there  was  no  manslaughter  in 
the  case;  that  the  jury  should  find  the  de- 
fendant guilty  of  murder,  or  else  they  should 
acquit  him.  After  three  days'  deliberation 
the  jui^  reported  that  they  stood  six  for 
acquittal  and  six  for  conviction.  The  judge 
then,  upon  a  change  of  mind,  gave  them  in- 
structions  upon  manslaughter;  and  in  a  few 
minutes  the  jury  returned  a  verdict  finding 
the .  defendant  guilty  of  that  offense.  This 
verdict  was  manifestly  a  compromise,  where- 
in twelve  men,  widely  apart,  six  believing  the 
defendant  a  murderer,  six  believing  him  in- 
nocent, gave  up  their  iionest  convictions  and 
found  him  guilty  of  an  offense  of  which,  un- 
der the  law  and  the  evidence,  he  could  not 
have  been  guilty  at  all,  in  order  to  relieve 
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themselTes  of  further  consideration  of  the 
case.    Under  the  well-established  rule  in  this 
state,  a  new  trial  results. 
Judgment  reversed. 


(2  Ga.  App.  US) 

ROUSCH  T.  GREEN.     (No.  33a) 
(Court  of  Appeals  of  Georgia.    May  28,  1907.) 

1.  Justices  of  the  Peace  —  Appeal  —  Dis- 
missal. 

An  appeal  is  a  de  novo  investigation,  and 
should  not  be  dismissed  becaune  of  the  absence 
of  either  party  to  the  cause.  The  action  may  be 
dismissed  for  such  absence  and  failure  to  prose- 
cute the  case  on  the  part  of  the  plaintiff,  but 
the  appeal  cannot  be  dismissed  for  that  reason. 
[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  31,  Justices  of  the  Peace,  f  640.] 

2.  Same. 

Consequently,  where  judgment  in  favor  of 
the  defendant  had  been  rendered  by  a  justice  of 
the  peace,  and  the  case  had  been  appealed  to 
the  superior  court,  it  was  error,  for  nonappear^ 
ancc  of  the  plaintiff,  to  dismiss  the  appeal,  or- 
der an  affirmance  of  the  judgment  in  favor  of 
the  defendant,  and  enter  judgment  for  costs 
against  the  plaintiff. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Jones  County; 
H.  G.  Lewis,  Judge. 

Action  by  J.  A.  Rousch  against  Thomas 
Green.  Judgment  for  defendant  before  a 
justice.  An  appeal  therefrom  to  the  superior 
court  was  dismissed,  and  plaintiff  brings  er- 
ror.   Reversed. 

R.  Douglas  Feagln,  for  plaintiff  in  error. 
Johnson  &  Johnson,  for  defendant  in  error. 

RUSSELL,  J.  Rousch  brought  a  com- 
plaint on  a  note  against  Thomas  Green. 
Green  filed  a  plea  of  non  est  factum,  and 
other  pleas  in  addition  thereto.  On  the  trial 
of  the  case  before  the  justice,  a  judgment 
was  rendered  in  favor  of  the  defendant. 
The  plaintiff  appealed  the  case  to  the  supe- 
rior court.  When  the  case  was  called  in  Its 
order  in  the  superior  court,  neither  the  appel- 
lant nor  his  counsel  was  present.  The  de- 
fendant announced  ready  and  made  a  motion 
to  dismiss  the  appeal,  and  thereupon  the 
court  granted  the  following  order  and  judg- 
ment: "Jones  Superior  Court,  October  Term, 
1906.  The  within  case  having  been  called  in 
its  regular  order,  and  there  being  no  appear- 
ance for  the  appellant,  it  is  ordered,  upon 
motion  of  the  defendant,  that  the  appeal  be 
dismissed,  the  judgment  of  the  lower  court 
be  sustained,  and  that  defendant  recover  of 
plaintiff  all  costs  of  this  suit,  to  be  taxed  by 
the  clerk."  The  plaintiff  (now  plaintiff  in 
error)  excepts  to  this  judgment,  and  alleges 
that  the  court  erred  in  entering  up  the  judg- 
ment and  order  above  set  forth,  and  in  dis- 
missing the  appeal,  and  In  ordering  the  judg- 
ment of  the  justice's  court  afttrmed  at  plain- 
tiff's cost 

There  is  but  one  question  presented  for  ad- 
judication, and  that  is  whether  the  defend- 
ant In  a  case  pending  on  appeal  has  the  right 
to  dismiss  the  appeal,  or  Is  restricted  to  a 


motion  to  dismiss  the  case.  The  objection 
of  the  plaintiff  in  error  is  limited  to  this  one 
question,  for  the  reason  that  there  cannot 
be  any  error  in  the  judgment  of  the  superioir 
court  in  affirming  the  judgment  of  the  jus- 
tice's court,  if  the  defendant  had  the  right 
to  dismiss  the  appeal;  for,  if  so,  the  law  it- 
self would  affirm  the  judgment  of  the  jus- 
tice's court  This  has  been  held  In  Fagan 
V.  McTier,  81  Ga.  75,  6  S.  B.  177;  and  the 
same  principle  Is  embodied  in  the  concluding 
portion  of  section  4470  of  the  Civil  Code  of 
1885.  We  think  the  judge  of  the  superior 
court  erred  In  dismissing  the  appeal  on  the 
motion  of  defendant's  counsel.  Although  it 
is  true  that  the  appeal  merely  suspends  judg- 
ment, it  is  nevertheless  true  that  the  appeal 
Is  a  proceeding  de  novo.  So  far  as  concerns 
the  opposite  party  (the  respondent),  the  pres- 
ent case,  when  appealed,  was  an  original 
suit  on  the  promissory  note,  brought  in  the 
superior  court  As  such  original  suit,  and 
thus  consideredi  when  the  plaintiff  failed  to 
appear  the  defendant  could  do  nothing  ex- 
cept move  to  dismiss  the  action;  and,  the 
appeal  making  the  case  in  the  justice's  court 
stand  in  the  same  relation  to  the  respondent 
as  if  the  case  had  been  brought  in  the  superi- 
or court  and  had  never  been  tried,  the  de- 
fendant's rights  were  no  greater  than  if  that 
had  been  originally  done. 

Counsel  for  defendant  in  error  urges  that, 
If  the  defendant's  only  remedy  is  to  dismiss 
the  case  on  appeal,  such  a  rule  would  be 
harsh  and  unjust,  because  the  plaintiff,  in 
that  event  could  renew  his  action,  and  the 
judgment  of  the  justice  would  become  a  nul- 
lity. The  learned  counsel  for  defendant  In 
error  asks:  "How  can  a  defendant  In  a  case 
like  this  ever  get  any  benefits  from  the 
Judgment  In  the  lower  court  If  he  Is  forced 
to  dismiss  the  case  on  appeal?"  And  he 
then  proceeds  to  argue:  "All  the  plaintiff 
would  have  to  do  would  be  to  remain  away, 
and  thus  either  force  the  defendant  to  dis- 
miss the  case  on  appeal  or  await  his  pleas- 
ure for  trial.  The  plaintiff  can  keep  on  liti- 
gating, and  worry  the  defendant  until  the 
statute  bars  him."  Even  if  this  be  true 
(though  it  is  not  usual  for  plaintiffs  to  pros- 
ecute fruitless  suits),  we  can  only  follow  the 
law.  By  Civ.  Code  1896,  §  4469:  "An  ap- 
peal to  the  superior  court  is  a  de  ilovo  inves- 
tigation. It  brings  up  the  whole  record  from 
the  court  below,  and  all  competent  evidence 
Is  admissible  on  the  trial  thereof,  whether 
adduced  on  a  former  trial  or  not  Either 
party  is  entitled  to  be  heard  on  the  whole 
'  merits  of  the  case."  The  judgment  appealed 
from  is  in  no  legal  sense  final.  Until  the  ap- 
peal was  disposed  of,  the  case  was  undeter- 
mined, and  there  could  be  no  final  judgment 
on  the  merits,  '^he  appeal  opened  the  case 
to  a  full  hearing  on  all  the  issues  made.  Its 
effect  was  to  suspend  the  first  judgment" 
Had  the  judgment  been  for  the  plaintiff,  It 
would  have  "bound  the  property  of  the  de- 
fendant to  no  greater  extent  than  to  prevent 
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Its  alienation  between  that  time  and  the 
signing  of  the  judgment  on  the  appeal." 
Williams  v.  McDaniel,  77  Ga.  6.  By  the 
provisions  of  CIy.  Code  1885,  §  4471,  "no  per- 
son shall  be  allowed  to  withdraw  an  appeal 
after  it  shall  be  entered,  but  by  the  consent 
of  the  adverse  party,"  and,  except  for  de- 
fects in  the  appeal  proceedings,  this  is  the 
only  provision  for  dismissing  an  appeal.  If 
the  appeal  is  properly  In  court,  and  all  the 
requirements  of  law  with  relation  to  appeals 
have  been  complied  with,  and  there  is  no  de- 
fect as  to  time,  bond,  sureties,  etc.,  the  ap- 
peal cannot  be  dismissed  by  the  opposite  par- 
ty, except  upon  the  same  terms  as  any  other 
action  originating  in  the  court  And  we  fail 
to  see  any  peculiar  hardship  in  this.  The 
defendant  on  the  appeal,  if  he  is  the  respond- 
ent, can  move  to  dismiss  the  case,  and  it  is 
true  it  can  be  brought  again.  If  the  cause 
was  an  original  action,  all  the  defendant 
could  do  would  be  to  dismiss  the  ca&e,  and 
it  too,  could  be  brought  again.  It  is  true 
that  so  far  as  our  Investigation  extends,  In 
all  the  cases  In  which  the  Supreme  Court 
has  held  it  to  be  error  to  dismiss  the  appeal, 
the  defendant  was  the  appellant  But  this 
does  not  alter  the  rule.  The  reason  why  in 
any  case  it  is  error  to  dismiss  such  an  ap- 
peal is  that  both  parties  have  the  same  right 
(if  the  case  is  properly  in  court)  to  be  heard 
upon  the  merits  as  if  it  had  never  been 
tried. 

The  only  reason  the  defendant  In  error 
gives  why  it  should  be  otherwise  Is  that  if 
he  had  moved  to  dismiss  the  case,  and  it  had 
been  dismissed,  plaintiff  could  sue  again, 
whereas,  if  the  appeal  can  be  dismissed,  he 
would  hold  the  judgment  rendered  by  the 
justice  in  his  favor.  This  would  violate  the 
express  provision  of  section  4469,  which 
makes  an  appeal  a  new  investigation.  With- 
out referring  to  numerous  authorities  which 
amply  sustain  our  view  of  this  subject,  we 
thinlc  the  question  is  fully  settled  in  the  case 
of  Bateman  v.  Smith  Gin  Company,  98  Ga. 
219,  25  S.  E.  422:  "Where  a  plaintiflP  fails 
to  appear  and  prosecute  his  case,  it  is,  of 
course,  the  right  of  the  defendant  to  move 
to  have  the  same  dismissed  for  want  of  pros- 
ecution; and  this  Is  the  only  proper  course 
to  be  pursue^,  unless  there  has  been  filed  a 
plea  of  set-off,  or  some  other  defense  in  the 
nature  of  a  cross-action  against  the  plaintiff. 
In  that  event,  it  might  be  the  right  of  the 
defendant  to  proceed  to  prove  his  counter- 
claim and  take  judgment  thereon;  but  even 
then,  the  merits  of  the'  plaintiff's  cause  of 
action  would  not  be  affected  by  the  rendition 
of  a  judgment  in  the  defendant's  favor  upon 
his  counterclaim."  See,  also,  Griffln  Marble 
Works  V.  Padgett,  77  Ga.  497,  498;  Central 
Ry.  Co.  V.  Howard,  112  Ga.  917,  38  S.  B.  338; 
Montgomery  v.  Fouche,  125  Ga.  43,  53  S.  E. 
767;  Furniture  Co.  v.  Edwards,  105  Ga.  240- 
242.  31  S.  E..161.  In  Singer  Mfg.  Co.  v. 
Walker,  77  Ga.  649,  the  exact  question  was 
decided,  except  that  the  defendant,  Instead 


of  the  plaintiff,  appealed  from  the  judgment 
of  the  justice  of  the  peace;   but  the  reason 
or^e  decision  is  stated,  and  is  the  same  as 
that  upon  which  we  base  our  judgment. 
Judgment  reversed. 


(2  G«.  App.  22S> 
GIRARDEAU   t.   CITY   OF  ATLANTA. 
(No.  449.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

Insurance— Insubanob  Broker. 

One  who,  bv  virtue  of  a  contract  with  a 
firm  of  general  msurance  agents,  solicits  insur- 
ance for  their  office  and  for  tbeir  office  alone, 
and  who  receives  for  his  compensation  a  portion 
of  the  commissions  paid  by  the  insurance  com- 
panies on  the  business  so  solicited,  and  who 
does  not  othenvise  engage  in  any  insurance  busi- 
ness, is  not  an  insurance  broker. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton.  Judge. 

Action  by  the  city  of  Atlanta  against  C.  H. 
Girardeau.  Judgment  for  the  city,  and  de- 
fendant brings  error.    Reversed. 

R.  R.  Arnold  and  J.  B.  Ridley,  for  plain* 
tiff  in  error.  J.  L.  Mayson  and  W.  P.  HllL 
for  defendant  in  error. 

POWELL,  J.    Judgment  reversed. 


(8  Go.  App.  209) 
DALTON  GROCERY  CO.  v.  TYSON   & 
VICKBRS.     (No.  361.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

Writ    of   Error  ^  Review  —  Questions    of 

Fact. 

No  error  of  law  is  complained  of.  The  ver- 
dict is  supported  by  evidence  and  approved  by 
the  trial  court.  This  court  has  no  authority  to 
disturb  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di^. 
vol.  3,  Appeal  and  Error,  §f  394S--3950.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Nashville;  H.  B, 
Peeples,  Judge. 

Action  between  the  Dalton  Grocery  Com- 
pany  and  Tyson  &  Vicliers.  From  the  Judg- 
ment, the  Dalton  Grocery  Company  brings 
error.    Affirmed. 

HendridES,  Smith  &  Christian,  for  plaintiff 
in  error.  W.  G.  Harrison  and  Buie  &  Knight, 
for  defendants  in  error. 

HILL^  C.  J.    Judgment  affirmed* 


(2  Ga.  App.  204) 
HENRY  VOGT  MACH.  CO.  v.  BAILEY. 
(No.  346.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

Chattel  Mortoaoes—Failube  to   File    or 
Recobd  Mortgage— Actual  Notice. 

A  sale  of  personal  property  to  secure  a 
debt,  where  the  property  remains  in  the  pos^ses- 
sion  of  the  vendor,  is  inoperative  and  void  as 
against  third  i)ersons,  unless  it  is  reduced  to 
writing,  in  which  event  it  will  be  good  as  to 
third  persona  when  recorded,  or,  when  not  re- 


Ga.) 


HENEY  VOGT  MACH.  CO.  t.  BAILEY. 


315 


corded,  as  to  subsequent  purchasers  or  creditors 
who  have  actual  notice  of  such  sale.  When  such 
sale  is  not  in  writing,  the  personal  property 
must  be  delivered  into  the  possession  of  the  venr 
dee  as  securi^  for  the  payment  of  the  debt,  to 
be  valid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  $  372.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Americas;  O. 
R.  Crisp,  Judge. 

Action  by  the  Henry  Vogt  Machine  Com- 
pany against  W.  D.  Bailey.  Judgment  for 
defendant,  and  plalntiif  brings  error.  Re- 
versecL 

O.  R.  Ellis,  for  plaintiff  in  error.  W.  A. 
Dodson,  for  defendant  in  error. 

HILIj,  C.  J.  The  Henry  Vogt  Machine 
Company  filed  a  materialman's  lien  against 
E.  D.  Ansley  on  October  6,  1903;  said  lien 
being  on  the  real  estate  in  the  city  of  Amerl- 
cus  on  which  the  ice  plant  of  E.  D.  Ansley 
was  situated,  and  also  the  buildings,*  machin- 
ery, etc.,  embracing  the  whole  plant,  includ- 
ing the  property  claimed  by  W.  D.  Bailey. 
The  said  niachine  company  foreclosed  its  ma- 
terialman's lien  and  obtained  a  judgment  es- 
tablishing the  lien,  and  also  obtained  in  the 
same  suit  a  general  judgment  against  B.  D. 
Ansley.  The  judgment  in  rem  and  the  judg- 
ment in  personam  were  both  obtained  on 
January  20,  1905.  The  fl.  fa.  issued  thereon 
was  levied  on  the  property  of  E.  D.  Ansley, 
including  a  certain  **Laidlaw,  Dunn  &  Gordon 
air  compresser,  with  attachments."  This 
specific  property  was  claimed  by  W.  D.  Bail- 
ey. On  the  trial  of  the  claim  case  the  jury 
found  the  property  not  subject,  and  there- 
upon a  motion  for  a  new  trial  was  made  by 
the  plaintiff,  which  was  overruled,  and  the 
plaintiff  excepted. 

The  undisputed  evidence  showed  that  this 
property  claimed  by  Bailey  was  bought  by 
Ansley  in  July,  1903,  from  the  Latta-Martln 
Pump  Company,  of  Hickory,  N.  C.  The  prop- 
erty was  not  paid  for  at  the  time  it  was  pur- 
chased, and  Ansley  gave  four  notes  for  the 
purchase  money,  which  were  indorsed  by  W. 
D.  Bailey,  who  subsequently  paid  these  notes. 
When  Bailey  paid  the  notes,  Ansley  told  him 
that  he  could  retain  title  to  the  property  un- 
til he  was  repaid.  Possession  of  the  prop- 
erty, however,  was  not  delivered,  to  Bailey, 
but  remained  in  Ansley.  Neither  did  Ansley 
execute  any  writing  or  bill  of  sale  to  Bailey 
for  the  property.  It  was  simply  a  verbal 
agreement  between  Ansley  and  Bailey.  Be- 
fore the  record  of  its  materialman's  lien  by 
the  machine  company,  and  when  a  line  of 
credit  was  extended  by  it  to  Ansley,  Ansley 
Informed  the  secretary  and  treasurer  of  the 
machine  company  that  the  property  in  ques- 
tion belonged  to  Bailey,  that  Bailey  had  paid 
for  the  property,  and  that  it  was  his  prop- 
erty, and  that  the  title  thereto  was  to  remain 
in  him  until  he  was  repaid.  The  trial  judge, 
in  his  judgment  overruling  the  motion  for  a 
new  trial,  makes  the  following  statement: 


"After  consideration,  the  court  is  of  the  opin- 
ion that  the  evidence  makes  out  a  verbal 
conditional  sale  between  Ansley  and  Bailey, 
claimant,  before  the  filing  of  materiahnan's 
lien  by  the  Henry  Vogt  Machine  Company. 
In  the  opinion  of  the  court,  the  law  requires 
the  recording  of  conditional  sales  to  protect 
innocent  purchasers.  The  uncontradicted  evi- 
dence in  this  case  is  that,  before  the  lien  was 
ever  filed  or  sued  out,  Adam  Vogt,  the  secre- 
tary and  treasurer  and  general  manager  of 
the  plaintiff,  was  given  actual  notice  by 
Ansley  that  the  property  involved  in  this 
claim  was  the  property  of  Bailey,  claimant." 
The  court  tried  the  case  on  the  theory 
that  the  facts  showed  a  conditional  sale.  We 
do  not  think  that  under  the  facts  a  condi- 
tional sale  was  shown.  It  was  at  most  a  sale 
to  secure  the  payment  of  a  debt  To  consti- 
tute a  valid  sale  of  personal  property  to  se- 
cure the  payment  of  a  debt,  so  as  to  be  good 
as  against  subsequent  creditors,  a  bill  of  sale 
to  the  property  must  be  executed  by  the  ven- 
dor to  the  vendee,  and  recorded.  If  such  bill 
of  sale  is,  however,  not  recorded,  but  has 
been  actually  executed,  and  the  creditor  has 
actual  notice  of  it,  then  the  title  conveyed  by 
It  shall  be  good  as  against  the  claim  of  such 
creditor,  whether  he  be  a  purchaser  or  a 
junior  lien  holder.  Civ.  Code  1895,  S  2772. 
It  will  thus  be  seen  that  there  must  be  con- 
structive notice  by  the  record,  or  actual  no- 
tice, before  the  vendee's  title  would  be  pro- 
tected. There  might  also  be  a  verbal  sale, 
good  against  subsequent  purchasers  or  cred- 
itors, provided  the  personal  property  sold 
was  actually  delivered  into  the  possession 
of  the  vendee,  in  which  event  it  would  be  a 
pledge  or  pawn  to  secure  the  debt  Civ.  Code 
1895,  S  2956.  The  facts  in  this  case  show  that 
there  was  neither  a  written  bill  of  sale  nor 
a  verbal  sale  with  delivery  of  possession  of 
the  property  as  a  pledge  or  pawn.  There 
seems  to  have  been  simply  a  verbal  under- 
standing or  agreement  between  Ansley  and 
Bailey,  by  which  the  title  to  the  property  was 
to  remain  in  Bailey  until  he  was  repaid  the 
money  which  he  advanced  for  the  payment 
of  the  property.  The  question  of  notice, 
therefore,  to  the  machine  company,  which 
the  learned  judge  seemed  to  rely  upon  as  pro- 
tecting Bailey,  the  claimant,  we  think  was 
wholly  immaterial,  for  the  sale  of  the  prop- 
erty in  question  to  Ansley  by  the  Latta-Mar- 
tln Pump  Company  and  the  delivery  of  the 
property  to  him  were  absolute  so  far  as  the 
rights  of  third  parties  were  concerned,  and  the 
mere  verbal  agreement  between  Ansley  and 
Bailey  was  inoperative  as  to  all  parties  deal- 
ing with  Ansley.  It  follows,  therefore,  that 
the  property  in  question  was  subject  both  to 
the  materialman's  lien  of  the  machine  com- 
pany and  to  the  special  judgment  thereon,  and 
was  also  subject  to  the  general  judgment  of 
the  machine  company  against  Ansley.  W^e 
therefore  think  that  the  trial  court  erred  in 
not  granting  a  new  trial. 
Judgment  reversed. 
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(2  Ga.  App.  71) 

HAM  V.  BROWN  BROS.    (No.  313.) 
(Court  of  Appeals  of  €^rgia.     May  24,  1907.) 

1.  Pbinicpal  and  Agent— Declarations  of 
Agent— Proof  of  Agency. 

Primarily  the  declarations  of  an  alleged 
aeent  are  not  admissible  to  prove  the  agency. 
If  the  agency  be  otherwise  prima  facie  proved, 
such  declarations  then  become  admissible  in 
corroboration.  Jones  v.  Harrell,  85  S.  SI  690, 
110  Ga.  380,  and  citations. 

[Ed.  Note.— For  cases  in  point,  see  (3ent  Dig. 
vol.  40,  Principal  and  Agent,  S  40.] 

2.  Same. 

If,  after  the  agency  is  prima  facie  estab- 
lished, the  alleged  agent  be  introduced  as  a  wit- 
ness and  deny  the  agency,  evidence  of  such  dec- 
larations are  admissible,  not  only  to  corroborate 
the  testimony  tending  to  establish  the  agency, 
but  also,  if  the  proper  foundation  be  laid,  to 
impeach  him  as  a  wi^ess.  Jones  t.  Hamll,  35 
S.  E.  690,  110  Ga.  SS. 

3.  Same— Evidence  of  Other  Transactions. 

Where  it  is  sought  to  show  that  the  defend- 
ant's husband  was  her  agent  in  transactions 
with  the  plaintiff,  evidence  of  transactions  with 
other  persons,  in  which  he,  with  her  subsequent 
ratification,  acted  as  her  agent,  Is  not  admissi- 
ble to  establish  the  agency  in  the  transactions 
with  the  Plaintiffs  Gonyers  t.  Ford,  86  S.  B. 
947,  111  (5a.  754. 

4.  Evidence— Admissions. 

Admissions  made  by  the  defendant  to  other 
persons  that  her  husband  was  her  general  agent 
may  be  proved  against  her 

5.  Error,  Writ  of— Review. 

Apart  from  errors  of  the  character  indi- 
cated m  the  third  headnote,  the  trial  seems  to 
have  been  fair  and  free  from  substantia]  error. 
(Syllabus  by  the  Gourt) 

Error  from  Glty  Gourt  of  Elberton;  P.  P. 
Pi-offltt,  Judge. 

Action  by  Brown  Bros,  against  Mrs.  P. 
H.  Ham.  Judgment  for  plalntifTs,  and  de- 
fendant brings  error.    Reversed. 

Sam  L.  Olive,  for  plaintiff  In  error.  C.  P 
Harris,  for  defendants  In  error. 

POWELL*  J.    Judgment  reversed. 


(2  Oa.  App.  61) 

MORRIS  et  aL  v.  DUNGAN.    (No.  284.) 
(0>urt  of  Appeals  of  Georgia.    May  24,  1907.) 

AppEAii— Review. 
No  error  appears. 
(Syllabus  by  the  Court.) 

Error  from  Glty  Gourt  of  Atlanta;  H.  M. 
Reld.  Judge. 

Action  by  E.  H.  Duncan  against  G.  R.  and 
L.  M.  Morris,  administrators.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

The  principal  points  made  by  the  plaintlfls 
in  error  and  decided  adversely  are  these: 
By  reason  of  a  default,  tbe  law  implied,  as 
against  the  defendants  (now  plaintiffs  in  er- 
ror), a  conclusive  admission  of  all  the  facts 
alleged  In  the  petition,  and  be  was  allowed 
to  contest  before  the  jury  only  the  amount  of 
the  damages.  The  plaintiff  testified  that  the 
value  of  the  goods  taken  by  the  plaintiff 
was  so  much,  and  described  the  damage  done 


to  the  goods.  The  defendant  having  died, 
and  his  personal  representatives  being  par- 
ties, the  point  was  made  that  the  plaintiff 
was  not  a  competent  witness  to  prove  these 
facts.  The  suit  being  for  the  malicious 
abuse  of  legal  process,  the  Judjge  charged 
the  Jury  that  compensatory  damages  for 
the  plaintiff's  wounded  feelings  (but  not 
punitive  damages,  the  defendant  being  dead) 
might  be  allowed.  The  point  is  made  that 
the  plaintiff  did  not  testify  that  her  feelings 
had  been  wounded;  also  that  nnder  the  cir- 
cumstances damages  for  wounded  feelings 
were  not  recoverable.  The  suit  was  original- 
ly against  several  defendants,  ail  of  whom, 
the  petition  alleged,  resided  In  Fulton  coun- 
ty. Subsequently  all  the  defendants,  ex- 
cept the  administrators  of  Morris,  were 
stricken  from  the  suit  Several  terms  after 
this  had  occurred  (the  case  in  the  meantime 
havii^  gone  to  the  Supreme  Gourt  and  hav- 
ing been  remanded  to  the  court  below  for 
new  tri&l)  the  defendants,  on  the  last  trial 
of.  the  case,  attempted  to  prove  that  neither 
Morris  nor  his  administrators  had  ever  lived 
in  Fultdn  county,  but  had  ever  been  resi- 
dents of  Dekalb  county.  The  trial  court 
refused  to  permit  tliis  to  be  proved.  There 
was  no  plea  to  the  Jurisdiction.  The  court 
charged  the  Jury  that  they  might  in  their 
discretion,  add  interest  to  the  amount  of 
actual  damage  they  should  find  in  the  plain- 
tiff's favor.  The  point  is  made  that  Inter- 
est during  the  pendency  of  the  suit  should 
have  been  excluded,  as  the  delay  in  getting 
the  case  to  final  trial  had  been  occasioned 
by  the  plalntifTs  laches. 

W.  H.  Terrell,  for  plaintiffs  in  error.  Ben. 
J.  Gonyers,  for  defendant  in  error. 

POWELL,  J.  The  defendants,  through 
their  able  and  untiring  counsel,  have  made  a 
gallant  fight,  especially  so  hi  the  light  of  the 
handicap  of  the  default  encountered  at  the 
beginning  of  the  case.  See  the  reports  of 
the  same  case,  sub  nom.  Mullins  v.  Mat- 
thews, 122  Ga.  286.  50  S.  E.  101,  and  Morris  v. 
Duncan,  126  Ga.  467,  54  S.  E.  1045.  But  the 
end  has  come  at  last;  for,  after  a  close  and 
careful  examination  of  the  record,  we  find 
no  error,  and  therefore  affirm  the  Judgment 
recovered  by  the  plaintiff. 

Judgment  affirmed. 


(2  Oa.  App.    8S> 
ATLANTIO  COAST  LINE  R.  CO.  v.  HART 

LUMBER  CO.     (No.  354.) 
((}ourt  of  Appeals  of  Georgia.     May  24,  1907.) 
1.  Paetiep— Substitution. 

A  plaintiff,  where  it  becomes  necessary  for 
the  purpose  of  enforcing  his  rigfits,  may  amend 
bis  petition  by  substituting  the  name  of  anoth- 
er person,  suing  for  his  use. 

(a)  The  ripht.  for  the  protection  of  which  such 
amendment  is  allowable,  need  not  be  such  a  right 
as  is  capable  of  direct  enforcement  by  the  orijf- 
inal  plaintiff,  either  in  law  or  in  equity,  provid 
ed  it  be  substantial. 
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(b)  Upon  such  an  amendment  being  made,  a 
c&ase  or  action  must  be  shown  to  exist  in  favor 
of  the  nominal  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
?ol.  37,  Parties.  $  88.) 

2.  Pleading— RuuNa  on  Demubbert— Waiv- 
EB  BT  Amendment. 

A  party  who  submits  to  a  ruling  on  plead- 
ings, by  filing  an  amendment  to  meet  the  objec- 
tion, waives  his  right  to  except  on  the  ground 
that  the  amendment  was  not  necessary.  Brant- 
ley V.  Southerland,  67  S.  E.  960.  1  Ga.  App. 
804 ;  Glover  v.  Railway  Co.,  32  S.  B.  870,  107 
Ga.  34. 

3.  Same— Plea— Certainty. 

An  a£Srmative  plea,  lacking  in  certainty 
and  showing  no  reason  why  the  defendant  can- 
not make  it  more  certain,  should,  when  the  de- 
fects are  specifically  pointed  out  by  demurrer,  be 
stricken,  unless  amended. 

4.  Writ  of  Ebrob— Review— Scope. 

Where  the  judgment  is  reversed  on  account 
of  decisive  errors  in  the  initial  pleadings,  allegred 
errors  occurring  on  the  trial  will  not  be  consid- 
ered. 

[Ed.  Note.— For  cases  in  point,  see  t^nt.  Dig. 
vol.  3,  Appeal  and  Error,  f  3331.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Nashville;  H. 
B.  Peeples,  Judge. 

Action  by  tbe  Atlantic  Coast  Line  Railroad 
Company  against  the  Hart  Lumber  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Hendricks,  Smith  &  Christian,  for  plain- 
tiff in  error.  Buie  &  Knight,  for  defendant 
in  error. 

POWELL,  J.  The  plaintiff,  the  railroad 
company,  claimed  that  the  defendant,  the 
lumber  company,  had  obtained  some  railroad 
iron  under  a  contract  to  rent  and  return  It, 
or,  if  any  portion  was  not  redelivered  on 
demand,  to  pay  the  value  thereof.  These 
contracts  were  not  made  with  the  plaintiff 
that  brought  the  suit,  but  with  the  Brunswick 
&  Western  Railroad  Company  and  with  the 
Savannah,  Florida  &  Western  Railroad  Com- 
pany. At  the  trial  the  plaintiff  offered  to 
amend  by  striking  its  name  as  plaintiff,  and 
by  Inserting  the  names  of  the  other  two 
railroad  companies  as  plaintiffs,  suing  for 
its  use.  The  court  refused  to  allow  this 
amendment  The  plaintiff  then  tendered 
amendment  striking  its  name  as  plaintiff  and 
Inserting  the  name  of  the  Brunswick  &  West- 
ern Railroad  Company  as  plaintiff,  suing 
for  Its  use;  and  the  court  also  refused  this. 
Among  other  things,  the  defendant  pleaded 
that  It  had  rented  some  Iron,  but  that  the 
same  had  been  checked  up  and  returned.  To 
this  pica  tbe  plaintiff  demurred,  on  the 
ground  that  "it  Is  in  the  nature  of  a  plea 
of  payment  and  the  party  to  whom,  the 
place  where,  and  the  date,  and  the  amount 
of  the  rail  returned  on  same,  is  not  set 
forth  as  required  by  law,"  and  that  "It  is  so 
vague  and  indefinite  until  It  amounts  to  no 
plea  or  defense  whatever."  The  court  over- 
ruled this  demurrer.  Upon  demurrer  to  the 
petition  for  lack  of  certainty,  the  court  re- 
quired an  amendment  of  the  plaintiff.    The 


plaintiff  amended  to  meet  the  ruling^  and  now 
excepts  on  the  ground  that  the  court  erred 
in  requiring  the  amendment  Tbe  trial  pro- 
ceeded, resulted  In  a  nonsuit,  and  several  er- 
rors are  assigned. 

1.  Ordinarily  new  and  distinct  parties  can- 
not be  added  by  amendment;  but  there  are 
exceptions  to  this  rule.  One  exception  is 
that  provided  by  Civ.  Code  1895.  §  5105, 
which  allows  a  plaintiff,  when  It  becomes 
necessary  for  the  purpose  of  enforcing  his 
rights,  to  substitute  the  name  of  another 
person  In  his  stead,  suing  for  his  use.  Since 
such  an  amendment  is  allowable  for  the 
designated  purpose  "of  enforcing  the  rights 
of  such^  plaintiff,"  some  showing  should  be 
made  to  the  court  that  some  right  of  the 
original  plaintiff  is  connected  with  the  cause 
of  action  he  desires  to  assert  In  the  name  of 
the  nominal  party  to  be  substituted ;  but  this 
right  need  not  be  so  perfect  as  to  be  capable 
of  direct  enforcement,  either  in  law  or  In 
equity.  It  Is  analogous  to  the  practice  in 
ejectment,  where  the  real  plaintiff  is  allowed 
to  lay  demises  In  the  name  of  apy  living 
person,  and  recover  upon  any  of  such  de- 
mises, though  he  be  unable  to  connect  his  title 
by  legal  evidence  with  the  title  of  the  person 
In  whose  name  he  recovers,  provided  that  the 
court  is  satisfied  that  he  bona  fide  claims 
under  such  person,  or  has  some  connection 
with  his  title.  See  Couch  v.  Turner,  17  Ga. 
489;  Shanks  v.  White,  36  Ga.  432;  HarJ^er 
V.  Wilkes,  76  Ga.  106;  Klnsey  v.  Sensbough, 
17  Ga.  640.  If  the  court  is  satisfied,  by  the 
showing  made,  that  the  original  plaintiff  has 
directly  or  Indirectly  bought  or  otherwise 
acquired  the  substituted  plaintiff's  cause  of 
action,  or  a  substantial  interest  therein,  he 
should  not  refuse  such  an  amendment,  though,^ 
from  failure  to  comply  with  legal  prerequi- 
slte8»  or  through  absence  of  formal  proof, 
the  plaintiff  cannot  establish  a  full  legal 
connection  therewith.  Usually  the  statement 
of  counsel,  or  the  oath  of  the  party  that 
he  does  claim  such  an  Interest,  in  the  absence 
of  a  counter  showing,  is  sufl3cient.  After 
the  amendment  is  made,  the  pleadings  must 
show  a  cause  of  action  In  the  nominal  plain- 
tiff, and,  to  authorize  recovery,  the  proof 
must  establish  It  Therefore  an  amendment 
which  would  have  the  effect  of  substituting 
as  plaintiff  a  person  who,  under  the  plead- 
ings, would  not  have  even  an  apparent  fight 
to  sue,  should  be  refused.  This  is  the  hold- 
ing of  the  Supreme  Court  in  Mitchell  v.  Rail- 
way Co.,  Ill  Ga.  771,  36  S.  B.  971,  51  L.  R.  A. 
622  (2),  and  In  Norwich  Union  Insurance  Co. 
V.  Wellhouse,  113  Ga.  970,  39  S.  B.  397.  The 
contention  of  the  defendant  In  error  that  these 
decisions  negative  the  privilege  of  an  original 
plaintiff,  who  has  not  the  strictly  legal  right 
to  sue,  to  amend  by  substituting  in  his  stead 
and  for  his  use  a  plaintiff  who  has  the 
apparent  legal  right,  Is  not  well  founded.  In 
this  view,  the  court  did  not  err  in  refusing 
the  amendment  wherein  the  plaintiff  sought 
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to  sabstltute  two  separate  and  distinct  plain- 
tiffs, suing  for  his  use,  but  did  err  in  re- 
fusing the  amendment  offering  to  substitute 
the  Brunswick  &  Western  Railroad  Ck>mr 
pany  alone. 

2.  The  proposition  announced  in  the  sec- 
ond headnote,  being  well  settled,  needs  no 
discussion. 

3.  The  court  ought  to  have  sustained  the 
plaintiff's  demurrer  to  that  paragraph  of  the 
plea  which  set  up  redelivery;  and,  in  the 
absence  of  an  amendment,  that  much  of  the 
defense  should  have  been  stricken.  In  such 
a  plea  the  defendant  should  allege  with  such 
reasonable  certainty  as  he  may  be  able  to 
do  the  time  and  place  of  redelivery, -the  per- 
son to  whom  made,  and  the  amounts  delivered 
in  each  installment,  if  the  delivery  was  by 
installments.  If  for  any  reason  these  facts 
cannot  be  set  up  in  detail,  the  plea  should 
show  the  court  some  excuse  for  failure  of 
strict  compliance. 

4.  Where  the  reviewing  court  finds  re- 
versible error  in  the  rulings  of  the  trial  court 
as  to  the  initial  pleadings,  it  is  not  usual  to 
look  further  into  the  record  for  the  con- 
sideration of  errors  assigned  to  rulings  upon 
the  trial,  since  a  new  trial  necessarily  re- 
sults. See  Cagle  v.  Shepard,  1  Ga.  App.  192, 
57  S.  E.  946,  and  cases  cited.  Ck>unsel  for 
defendant  in  error  in  their  brief  have  argued 
as  to  what  they  Consider  errors  made  against 
them  by  the  court  in  ruling  on  the  demurrer 
to  the  plaintiffs  petition ;  but,  in  the  absence 
of  a  cross-bill,  these  matters  are  not  proih 
erly  before  this  court 

Judgment  reversed. 


(2  Ga.  App.  91) 
AUSTIN  T.  M.  PERSTS   SONS  &  CX). 
(No.  856.) 
(Ck>urt  of  Appeals  of  Oeorgia.    May  24,  1907.) 

1.  Pleading — Petition— Defeots—Waiveb. 

All  exceptions  to  petitions  and  pleas  shall 
be  talcen  at  the  first  term.  If  a  plaintiff's  peti- 
tion is  insufficient  in  law,  or  for  any  reason  is 
not  sufficiently  full  to  enable  the  defendant  to 
plead  thereto,  the  defendant  mast  make  his  ob- 
jections at  the  first  term,  or  he  will  be  held  to 
have  waived  any  objection  which  can  be  cured 
by  amendment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  89,  Pleading.  S  1360.] 

2.  Same— Amendment. 

There  was  no  error  in  allowing  the  plain- 
tiff's petition  to  be  amended  by  adding  the  name 
of  his  counsel.  Currie  ▼.  Deaver,  57  S.  B.  897, 
1  Ga.  App.  11;  Gillis  v.  Atlantic  Coast  Line 
R.  Co.  (Ga.)  56  S.  E.  1003. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  S  676.] 

3.  Motions— Ob  deb  Allowing  Amendment— 
Failube  to  Pass— E>pfect. 

The  failure  to  pass  an  order  allowing  an 
amendment  was  immaterial,  when  the  trial  judge, 
in  his  order  overruling  a  demurrer,  used  the  lan- 
guage :  "The  demurrer  is  overruled  after  amend- 
ment allowed" — the  amendment  proposed  being 
clearly  stated  in  writing,  fully  entitled  in  the 
cause,  and  signed  by  counsel,  and  the  only  omis- 
sion being  the  signature  of  the  judge.  When 
the  paper  containing  such  an  amendment  has 


been  entered  upon  the  minutes,  and  such  minutes 
have  been  approved  and  signed  by  the  judge,  the 
writing  is  fully  identified,  and  the  amendment 
authorized. 

4.  Pleading— Amendment— Petition. 

•  There  was  no  error  in  allowing  the  peti- 
tion to  be  amended  by  adding  thereto  the  name 
of  the  plaintiff's  attorney,  nor  by  alleging  that 
the  account  was  due  tfnd  unpaid,  and  that  the 
defendants  were  a  partnership  coinposed  of  nam- 
ed individuals.     Perkins  Co.  v.   Shewmake,  46 

5.  B.  832,  119  Ga.  617.  The  words  "M.  Fersf  s 
Sons  &  Co."  do  not  import  a  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  S  2053.  ] 

5.  Evidence— Statements  in  Pleadings. 

Evidence  that  the  defendant  admitted  that 
the  account  sued  upon  was  correct  is  not  rebnt- 
tfed  by  the  defendant's  plea,  although  sworn  to. 
The  pleadings  only  form  the  issue.  Admissions 
therein  contained  may  be  used  against  the  party 
making  them,  but  affirmative  statements  made 
by  him  in  his  own  behalf  have  no  probative  val- 
ue, when  in  conflict  with  sworn  testimony  deliv- 
ered on  the  trial.  The  proof  submitted  was  suffi- 
cient to  t>rove  the  correctness  of  the  plaintiff's 
account. 

6.  TbIAL— INBTBUCTIONS— SUPFICIENCT. 

The  charge  of  the  court  was  not,  for  the 
reasons  assigned,  erroneous. 
(Syllabus  by  the  Csurt) 

Error  from  City  Court  of  Nashville;  H.  B. 
Peeples,  Judge. 

Action  between  U  J.  Austin  and  M.  Fersf  s 
Sons  &  Co.  From  the  judgment,  Austin 
brings  error.    Affirmed. 

Hendricks,  Smith  &  Christian,  for  plaintiff 
in  error.  J.  O.  Sirmans  and  Bule  &  Knight, 
for  defendants  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(2  Qa.  App.  146) 
DBNNEY  v.,  STATE.    (No.  437.) 
(Court  of  Appeals  of  (Georgia.    July  19,  1907.) 

Chattel  Mobtoaoes  —  Sale  of  Mobtqaoed 

Pbopebty— Evidence. 

The  gist  of  the  offense  under  Pen.  Code 
1895,  §  671,  is  the  fraudulent  sale  or  disposition 
of  mortg:aged  personal  property,  and  loss  there- 
by sustained  by  the  mortgagee.  The  statute  re- 
n'Tea  proof  of  both  elements  of.  the  offense. 
s,  in  its  legal  sense,  was  not  shown,  where 
the  only  evidence  on  the  subject  was  the  gen- 
eral statement  by  the  prosecutor  that  he  nad 
lost  "a  good  deal  of  valuable  time,  and  had  to 
employ  a  lawyer  to  foreclose  the  mortgage,'* 
without  stating  the  value  of  such  time,  or  the 
amount  paid  or  promised  the  lawyer  for  his 
services. 

(Syllabus  by  the  Court) 

Error  from  Superior  0>urt,  Rabun  County; 
J.  J.  Klmsey,  Judge. 

R.  J.  Denney  was  convicted  of  a  sale  of 
mortgaged  personalty,  and  brings  error.  Re- 
versed. 

W.  S.  Paris,  for  plaintiff  in  error.  W.  A. 
Charters,  Sol.  Gen.,  for  the  State. 

HILL,  C.  J.  The  plaintiff  in  erxor  was 
convicted  in  the  superior  court  of  Rabun 
county  of  the  wrongful  sale  of  mortgaged 
property,  in  violation  of  Pen.  Code  1895,  § 
671.    There  was  no  conflict  in  the  evidence  on 


Ga.) 


CABLE  CQ  T.  HANCOCK. 


319 


tbe  trial,  and  the  following  facts  were  shown: 
The  prosecutor  indorsed  a  note  for  the  plain- 
tiff in  error  for  $150  to  enable  him  to  bor- 
row this  sum  from  one  Hilliard  York.  To 
indemnify  the  prosecutor  as  surety  on  the 
note  the  plaintiff  in  error  executed  a  mort- 
gage to  him  on  two  mules.  The  prosecutor 
testified:  *1  took  the  mortgage  to  indemnify 
me  and  save  me  harmless  from  loss  in  the 
event  I  had  to  pay  the  note  we  gave  to  York." 
The  plaintiff  in  error  failed  to  pay  the  note 
at  maturity,  and  York  brought  suit  thereon, 
recovered  a  judgment  against  both  principal 
and  surety,  and  had  an  execution  issued  and 
levied  on  the  property  of  the  plaintiff  in  er- 
ror, who  was  the  maker  of  the  note,  and 
sold  it;  but  the  amount  realized  failed  to 
satisfy  the  execution  In  full.  Thereupon  the 
prosecutor  foreclosed  his  mortgage,  and,  the 
sheriff  failing  to  find  the  mortgaged  property, 
the  prosecutor  indicted  the  plaintiff  in  error. 
After  the  hidictment  had  been  returned  by 
the  grand  Jury,  the  plaintiff  in  error  paid  off 
the  balance  of  the  debt  for  which  the  prose- 
cutor was  liable  as  surety.  The  only  evidence 
as  to  the  prosecutor's  loss  was  the  following 
statement  made  by  him:  "I  suffered  loss  by 
the  sale  of  the  mortgaged  property.  I  lost  a 
good  deal  of  valuable  time,  and  I  had  to 
employ  a  lawyer  to  foreclose  the  mortgage." 
The  proof  failed  to  show  the  value  of  the 
prosecutor's  time  in  dollars  and  cents,  or  that 
he  paid  a  lawyer  anything  to  foreclose  the 
mortgage. 

It  may  be  remarked,  as  illustrating  the 
question  of  Intent,  that  the  'defendant  told 
the  prosecutor  that  he  had  sold  the  mules. 
We  think  that  under  this  evidence  the  con- 
viction of  the  defendant  was  wholly  unsup- 
ported, and  therefore  contrary  to  law.  The 
gist  of  the  offense,  under  this  section  of  the 
Code,  is  the  fraudulent  sale  or  disposition  of 
mortgaged  personal  property,  and  loss  there- 
by sustained  by  the  holder  of  the  mortgage. 
In  other  words,  there  must  be  a  fraudulent 
sale,  and  consequent  loss,  before  this  of- 
fense exists.  The  first  element  of  the  of- 
fense might  have  been  inferred  In  this  case 
from  the  fact  that  the  sheriff  failed  to  find 
the  property  which  had  been  mortgaged  to 
Indemnify  the  surety  against  loss;  but  the 
evidence  utterly  fails  to  show  that  the  sale 
of  the  mortgaged  property  resulted  in  any 
loss  to  the  surety.  If  the  evidence  shows 
that  the  prosecutor,  as  such  surety,  incurred 
any  pecuniary  loss  In  prosecuting  his  remedy 
against  the  mortgagor,  or  In  protecting  him- 
self as  such  surety,  this  would  be  such  loss 
as  would  be  covered  by  the  statute;  but  the 
general  statement  that  the  only  loss  incurred 
by  him  was  that  of  his  valuable  time,  and 
the  employment  of  a  lawyer  to  foreclose  the 
mortgage,  where  the  proof  fails  to  show 
definitely  the  pecuniary  loss  in  some  amount 
to  the  prosecutor,  such  general  statement  of 
loss  is  entirely  too  indefinite,  vague,  and 
uncertain  to  constitute  proof  of  loss  as  in- 


tended by  this  penal  statute.  Under  the  un- 
disputed evidence,  the  mortgage  in  this  case 
was  given  to  the  surety  to  indemnify  and 
save  him  harmless  from  loss  in  the  event  be 
had  to  pay  the  note  upon  which  he  was 
surety;  and  the  evidence  showed  that  this 
contingency  never  happened,  for  the  entire 
debt  was  fully  paid  by  the  maker  of  the  note, 
and  the  surety  incurred  no  loss  whatever  in 
connection  with  his  suretyship. 

For  the  reasons  above  stated,  we  conclude 
that  the  court  erred  in  not  granting  the  de- 
fendant a  new  trial. 

Judgment  reversed. 


(2  Ga.  App.  73) 
GABLE  CO.  V.  HANCOCK.    (No.  317.) 
(Court  of  Appeals  of  Georgia.     May  24,  1007.) 

1.  Sale— Offer  to  Purchase— Approval. 

If  a  traveling  salesman,  wlio  has  no  au- 
thority to  close  a  sale,  takes  from  a  prospective 
purchaser  a  written  contract  agreeing  to  buy  an 
article  on  named  terms  and  conditions,  but  by 
stipnlations  in  tbe  writing  the  contract  is  sub- 
ject to  the  approval  of  the  agent's  principal,  the 
writing  amounts  to  a  mere  offer,  and  is  unilat- 
eral, until  the  approval  contemplated  has  been 
duly  made. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  9  46.} 

2.  Frauds.  Statute  of— Contract— Approv- 
al IN  Wrfting. 

In  such  a  case,  if  the  contract  relates  to 
••Roods,  wares  or  merchandise  to  the  amount  of 
$50  or  more,"  and  is  therefore  within  the  pur- 
view of  the  statute  of  frauds,  the  apnroval  con- 
templated must  be  in  writing  before  the  contract 
becomes  mutual. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  8  195.] 

8.  Sales— Offer  to  Purchase— Withdrawal. 

In  such  a  case  the  offer  may  be  withdrawn 

at  any  time  before  the  contract  becomes  mutual. 

FEd.  Note.—For  cases  in  point,  see  Cent  Dig. 

vol.  43,  Sales.  ^  45.] 

(Syllabus  by  the  Court.) 

Error  from  City  Conrt  of  Athens;  Howell 
Cobb,  Judge. 

Action  by  tbe  Cable  CJompany  against  A.  0. 
Hancock.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Tbe  plaintiffs  traveling  salesman  induced 
tbe  defendant  to  buy  a  piano,  but  tbe  sales- 
man did  not  have  the  authority  to  make  a 
binding  contract  of  sale.  He  took,  however,  a 
written  instrument,  signed  by  the  defend- 
ant, reciting  that  the  plaintiff  had  agreed  to 
sell  him  a  described  piano  for  a  given  sum, 
to  be  paid  at  a  named  date  in  the  future;*  the 
condition  being  annexed  that  the  title  should 
remain  in  the  seller  until  paid  for.  It  was 
expressly  recited,  however,  that  the  contract 
was  subject  to  the  approval  of  the  plaintiff. 
The  piano  was  already  in  the  defendant's 
custody,  having  been  previously  left  with  him 
on  trial.  The  salesman  carried  the  contract 
at  once  to  the  plaintiff's  office,  and  tiurned 
it  over  to  the  manager  in  charge,  who  stated 
that  It  was  satisfactory;  that  the  company 
would  accept  it    The  contract  was  then  de- 
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llTered  to  the  bookkeeper,  who  entered  It  on 
the  books.  Afterwards,  on  the  same,  day,  the 
defendant  by  telephone  told  the  plaintiff's 
manager,  at  its  office,  that  he  had  decided 
to  cancel  the  order.  The  manager  replied 
that  he  had  already  placed  the  contract  on  the 
books,  and  that  he  could  not  accept  a  can- 
cellation. No  written  approval  or  acceptance 
of  the  contract  was  shown.  The  defendant 
tendered  back  the  piano,  refusing  to  recog- 
nize the  contract  The  plaintiff  sued  on  the 
contract.  The  piano  was  worth  more  than 
$50.  The  trial  judge  directed  a  verdict  for 
the  defendant,  and  the  plaintiff  excepted. 

Jno.  J.  Strickland  and  Thos.  F.  Green,  for 
plaintiff  in  error.  Erwin  &  Erwin,  for  de- 
fendant in  error. 

POWELL,  J.  (after  stating  the  foregoing 
facts).  The  usual  and  implicit  power  of  a 
traveling  salesman  is  merely  to  take  orders, 
offers  to  buy,  and  not  to  make  completed  con- 
tracts of  sale.  Such  was  the  fact  in  this 
case.  Even  In  the  absence  of  a  condition  in 
the  written  Instrument  Itself  requiring  ap- 
proval or  acceptance  by  the  principal,  the  law 
would  have  implied  such  a  condition  in  the 
transaction.  The  writing  (although  in  form, 
save  only  for  the  clause  requiring  approval, 
a  binding  contract)  needed  something  to  make 
it  complete,  viz.,  the  acceptance  of  its  terms 
by  the  opposite  party ;  for,  until  the  opposite 
party  agreed  to  sell  on  the  terms  In  the  writ- 
ing mentioned,  the  promisor's  agreement  to 
buy  and  to  pay  was  without  consideration. 
Until  the  owners  of  the  piano  made  a  valid 
promise  to  sell,  the  consideration  contemplat- 
ed for  the  promise  to  buy  and  to  pay  was 
unilateral,  and  amounted  only  to  a  mere  offer. 
This  principle  is  now  so  well  established  by 
a  large  volume  of  authority  as  not  to  re- 
<iulre  specific  citations. 

2.  The  price  of  the  piano  was  more  than 
$50,  and  therefore  the  transaction  was  within 
the  purview  of  the  statute  of  frauds,  and  no 
oral  approval  or  acceptance  of  the  contract  by 
the  seller  would  render  it  binding  on  him. 
Until  the  seller  became  bound  to  the  con- 
tract by  a  writing,  or  by  some  act  which 
would  take  the  transaction  out  of  the  stat- 
ute of  frauds,  the  buyer  could  not  have  held 
him  to  Its  terms;  and  it  therefore  was  lack- 
ing in  the  essential  element  qf  mutuality. 
Slvell  V.  Hogan,  119  Ga.  171,  46  S.  E.  67. 
Delivery  of  the  piano  under  the  contract,  and 
acceptance  thereof  by  the  buyer,  would  have 
been  sufficient  to  make  the  contract  complete. 
The  buyer's  custody  of  the  piano  under  the 
circumstances  stated,  however,  did  not  have 
this  effect  (Compare  Loyd  v.  Wight,  20  Ga. 
574,  65  Am.  Dec.  636;  Id.,  25  Ga.  215;  Bruns- 
wick Gro.  Co.  v.  Lamar,  116  Ga.  1,  42  S.  E. 
366. 

3.  Until  the  contract  became  mutual,  the 
buyer  had  the  right  to  withdraw  his  assent 
Therefore  he  had  the  right  to  withdraw  it  at 
any  time  before  the  seller  entered  his  written 
-approval.     He  exercised  this  right,  and  the 


verdict  directed  in  his  favor  was  therefoie 
demanded.  See  Sivell  v.  Hogan,  119  Ga  173, 
46  S.  E.  67;  Atlanta  Buggy  Co.  v.  Hess  Spring 
Ck).,  124  Ga.  338,  52  S.  E.  613,  4  L.  R.  A.  (N. 
S.)  43;l. 
Judgmoit  affirmed. 


(2  Ga.  App.  107) 
BBDINGFIBLD  &  CO.  v.  BATES  ADVER- 
TISING CO.    (No.  803.) 
(Court  of  Appeals  of  Georgia.     May  28,  1907.) 

1.  Pleading— Answeb-^Stbikino. 

While  it  is  error  to  strike  an  entire  plea 
when  any  portion  thereof  is  good,  still  an  an- 
swer of  the  defendant  may  properly  be  stricken 
when  the  denials  contained  in  the  answer  to  a 
petition  filed  in  orderly  and  distinct  paragraphs 
are  entirely  inconsistent  with  the  admissions 
made  by  him  in  the  same  connection. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  1093-1094.] 

2.  Same— CoNSTBUCTioN. 

Where  a  defendant  denies  the  allegation  of 
indebtedness  on  an  account  sued  on,  but  at  the 
same  time  admits  all  of  the  averments  of  the 
plaintiffs  petition  necessary  to  constitute  such 
indebtedness,  the  admission,  and  not  the  denial, 
must  prevail,  as  pleadings  are  to  be  taken  most 
strongly  against  the  pleader. 

[Ed.  Note.— For  cases  in  point,  see  (^t  Dig. 
vol.  39,  Pleading,  S  6a] 

3.  Same. 

Where  a  petition  sets  forth  a  cause  of  ao 
tion  in  orderly  paragraphs,  and  the  plea  and 
answer  thereto  set  up  no  ground  of  defense,  the 
court  may,  at  any  stage  of  the  trial,  give  the 
case  such  direction  as  will  disregard  the  plea. 
(Syllabus  by  the  Ck)urt.) 

Error  from  pity  (3ourt  of  Macon;  Robt. 
Hodges,  Judge. 

Action  by  the  Bates  Advertising  Company 
against  Bedingfield  &  Co.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Nottingham  &  Cabaniss,  for  plaintiffs  in 
error.    Steed  &  Byals,  for  defendant  in  error. 

RUSSELL,  J.  The  Bates  Advertising  Com- 
pany sued  Bedingfield  &  (3o.  for  a  balance  of 
an  account  arising  upon  a  written  contract. 
The  defendants  except  to  the  striking  of  their 
answer  on  demurrer;  and  the  only  question 
for  our  consideration  Is  whether  the  Judge 
of  the  city  court  erred  in  sustaining  the  de- 
murrer. 

The  Bates  Advertising  Company,  In  its  pe- 
tition,  averred  that  Bedingfield  &  Ck>,  were 
indebted  $135  and  interest,  upon  ah  account 
and  contract.  Attached  to  the  petition  -were 
a  bill  of  particulars  and  the  contract  relied 
upon.  The  bill  of  particulars  specified  that 
Bedingfield  &  Co.  was  indebteded  for  "serv- 
ices rendered  on  mall  service  work  (cancella- 
tion clause  at  the  rate  of  $15  for  each  piece), 
$180."  and  were  entitled  to  credit  for  pay- 
ments of  $15  December  30th,  January  30th, 
and  February  27th,  respectively,  making  $45 
in  all,  and  leaving  a  balance  due  of  $135.  The 
plaintifT  also  attached,  as  part  of  Its  petltloit, 
three  letters  received  from  the  defendants. 
Inclosing  the  above  payments,  in  one  of  whicli 
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the  inclosupe  !b  referred  to  as  **belng  this 
month's  payment  for  services  rendered,"  in 
another  as  "being  second  payment  of  our  ac- 
count," and  In  the  third  and  last  letter  the 
indosure  is  described  as  "third  payment  on 
our  contract,"  The  cause  of  action  was 
predicated  upon  the  contract,  which  was  es- 
specially  pleaded  and  attached  to  the  peti- 
tion, together  with  a  letter  from  the  def«id- 
ants,  ayailing  themselves  of  a  conditional  re- 
tease  provided  for  In  the  contract.  The  or- 
der or  contract  relied  upon  by  the  plaintiff 
(and  admitted  by  the  defendants  In  their  an- 
swer) Is  as  follows: 

"Macon,  Ga.,  Oct  24^  1004. 

•TCbe  Bates  Advertising  Company,  Spruce 
and  Williams  Sts.,  New  York  City— Gentle- 
men: You  may  enter  our  order  for  a  special 
advertising  service  to  be  sent  out  12  times 
during  a  period  of  12  months  to  a  list  of  3,000 
names.  This  service  Is  to  consist  of  a  spe- 
cial business-getting  plan  covering  12  mail- 
ings; all  these  mailings  to  be  fac-simllte  type- 
written letters,  large  illustrated  cards,  or 
special  Illustrated  folders,  at  your  discretion. 
The  price  of  service  to  be  $80  per  month  for 
a  period  of  12  months.  It  is  understood  that 
the  order  of  mailing  and  the  character  of 
matter  Is  to  be  whatever  in  your  own  Judg- 
ment will  produce  the  best  results.  It  is  un- 
derstood that  all  reading  matter,  sketches, 
designs,  and  dummies  are  to  be  submitted  at 
one  time  for  our  approval  or  criticism. 
Should  we  for  any  reason  decide  at  this 
time  not  to  proceed  further  with  the  wor(c, 
we  are  to  be  released  from  this  order,  on  con- 
dition that  we  return  all  matter  and  designs 
to  you  within  10  days  and  pay  for  the  work 
at  the  rate  of  $15  for  each  form  of  letter, 
card,  or  folder.  It  is  understood  that  the 
above  price  Includes  the  formulating  of  the 
business-getting  plan,  the  preparation  of  read- 
ing matter,  making  designs,  making  neces- 
sary electrotypes,  printing  all  matter,  folding 
(in  the  case  of  letters,  inclosing  in  envelopes 
and  sealing),  addressing  and  fixing  of  stamps 
(but  does  not  include  postage),  and  mailing. 
If  matter  is  to  be  mailed  from  our  office, 
these  prices  are  f.  o.  b.  cars.  New  York.  This 
price  does  not  include  letterheads  and  en- 
velopes, which  will  be  furnished  from  our 
regular  stock,  but  does  include  inserting  in- 
dividuals' names  at  the  heads  of  the  letters. 
"Yours  truly, 

"[Signed!    Bedlngfleld  &  Co." 

Under  the  clause  allowing  a  conditional  re- 
lease, the  defendants,  on  December  6,  1904, 
wrote  the  plaintiffs:  "We  fear  that  the  ex- 
penditure involved  in  getting  out  the  circu- 
lars as  contemplated  by  you  in  the  sketch 
submitted  to  us  would  be  larger,  after  figur- 
ing the  postage,  etc.,  than  we  feel  warranted 
in  expending.  We  wlH  therefore  pay  you  for 
the  sketches  submitted  at  the  price  stipulated 
in  the  contract" 

The  defendants  denied  Indebtedness  in  any 
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sum,  but  admitted  that  they  entered  into  the 
contract  above  set  forth.  They  specially 
pleaded  that  the  plaintiff  did  not  furnish  them 
with  letters  and  advertising  matter  specially 
designed  for  them,  or  specially  designed  by 
Mr.  Charles  Austin  Bates.  The  answer  in- 
sisted that  the  matter  furnished  the  defend- 
ants was  of  like  character  and  kind  with 
that  furnished  to  other  parties  with  whom 
the  plaintiff  had  contracted.  The  defendants 
further  admitted  that  they  decided  and  elect- 
ed not  to  proceed  further  under  the  contract, 
and  averred  that  the  forms  submitted  to  them 
were  of  such  nature  and  character  that  they 
did  not  feel  warranted  in  expending  the  large 
sum  necessary  to  mall  them  to  their  custo- 
mers. They  averred  that  on  December  6th 
at  the  time  they  declined  to  proceed  furthei 
with  the  advertising  scheme,  they  had  not 
had  opportunity  to  thoroughly  investigate  the 
character  of  the  matter  submitted  to  them  by 
the  plaintiff,  other  than  to  see  that  the  same 
was  of  poor  quality  and  not  the  work  the 
plaintiff  had  contracted  to  furnish.  The  de- 
fendants admitted  the  contract,  the  submis- 
sion of  specimen,  and  the  payments,  and  ad- 
mitted writing  all  the  letters  attached  to  the 
plaintiff's  petition,  but  insisted  that  the  let- 
ters were  not  special  letters  prepared  for 
their  exclusive  use,  and  especially  that  they 
were  not  prepared  by  Charles  Austin  Bates, 
and  asked  to  recoup  the  $45  paid  by  them. 
The  only  ground  of  defense  set  up  by  the  de- 
fendants, then,  was  that  the  plaintiff  failed 
to  comply  with  the  terms  of  the  contract.  In 
that  the  form  submitted  had  not  been  spe- 
cially prepared  for  defendants  by  Charles 
Austin  Bates. 

The  plaintiff  demurred  to  this  defense,  as 
variously  repeated  in  the  fourth,  fifth,  sixth, 
seventh,  ninth,  and  twelfth  paragraphs  of  the 
answer,  on  the  ground  that  the  provisions 
embodied  in  the  defense,  not  being  expressed 
in  the  written  contract  and  being  in  conflict 
with  it,  constituted  an  attempt  to  add  to, 
vary,  and  contradict  by  parol  the  terms  of  a 
valid  written  instrument  Upon  inspection 
of  the  pleadings  we  think  there  can  be  no 
question  that  this  ground  of  the  demurrer 
was  well  taken  and  properly  sustained.  The 
answer  does  not  seek  to  reform  the  contract 
(and,  indeed,  the  city  court  had  no  jurisdic- 
tion to  do  so) ;  nor  does  it  set  up  that  there 
was  any  fraud,  accident,  or  mistake ;  nor  does 
it  allege  that  the  provisions  sought  to  be  add- 
ed were  embodied  in  a  written  contempora- 
neous agreement  or  in  a  subsequent  parol 
agreement  or  that  the  written  contract  Is 
either  Incomplete  or  ambiguous.  The  provi- 
sions which  the  answer  sought  to  add  are 
in  conflict  with  the  written  contract,  which 
distinctly  provides  that  the  character  of  the 
matter  is  to  be  whatever  in  plaintiff's  judg- 
ment will  produce  the  best  results,  and  there 
is  nothing  in  the  contract  providing  that 
"matter  of  like  character  and  kind"  should 
not  be  furnished  by  plaintiff  to  others,  nor 
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tha|:  the  matter  furnished  to  the  defendants 
should  be  the  work  of  Charles  Austin  Bates. 
These  new  and  distinct  provisions  were  lim- 
itations on  the  rights  of  plaintiff  under  the 
contract,  and  could  not  be  added  without  re- 
forming it 

The  plaintiff  also  demurred  on  the  ground 
that  the  answer  distinctly  admitted  that  the 
reading  matter  and  sketches  for  designs  were 
submitted  to  the  defendants  for  approval, 
and  the  work  was  approved  and  accepted  and 
agreed  to  be  paid  for  at  the  less  price  under 
the  contract;  the  defendants  electing  the 
smaller  price  on  account  of  the  expense,  and 
thereby  waiving  any  defects  which  had  been 
discovered.  In  the  seventh  paragraph  of  the 
answer,  notice  at  the  time  of  submission  of 
the  character  of  the  work  is  admitted,  be- 
cause It  Is  averred  that  the  defendants  saw 
that  the  work  was  of  poor  quality,  and  not 
of  the  kind  the  plaintiff  had  contracted  to 
furnish.  We  think,  therefore,  that  as  to  this 
ground  the  demurrer  was  properly  sustained. 
It  is  true  that  the  answer  denies  acceptance, 
but  it  clearly  admits  all  the  facts  necessary 
to  constitute  an  acceptance,  to  wit,  the  sub- 
mission of  the  matter  for  approval  and  the 
writing  and  sending  of  the  letter  making  the 
election  and  giving  the  reason  why  they  pre- 
ferred to  pay  $180,  rather  than  $900.  The 
defendants'  denial  of  acceptance  being  in- 
consistent with  the  facts  admitted  by  them, 
there  was  no  error  in  striking  on  demurrer 
that  portion  of  defendants'  plea.  •'Where  a 
defendant,  in  his  answer  to  a  petition  filed 
in  orderly  and  distinct  paragraphs,  •  •  • 
does  not  undertake  to  deny  allegations  in  the 
petition  which  are  entirely  inconsistent  with 
the  truth  of  the  denial  set  up  in  the  answer, 
and  the  plaintiff  moves  to  strike  the  answer 
on  this  ground,  it  is  not  error  for  the  court 
to  strike  the  answer  after  giving  the  defend- 
ant ample  opportunity  to  amend  the  same." 
Bums  V.  Condon,  108  Ga.  704,  83  S.  E.  907. 
"The  defendant  could  not  both  admit  and 
deny  its  allegation  of  Its  indebtedness  to  the 
plaintiff  on  the  account  sued  on;  and,  as 
its  pleadings  are  to  be  taken  more  strongly 
against  it,  it  is  the  admission,  and  not  the 
denial,  which  must  prevail."  Williams  Mfg. 
Co.  V.  Warner  Refining  Co.,  125  Ga.  411,  54 
8.  B.  96. 

The  plaintiff  further  demurred  to  the  an- 
swer, as  we  think  properly,  upon  the  ground 
that  the  defendants,  after  admitting  the 
writing  of  the  letter  of  December  6th,  at- 
tempt in  their  answer  to  set  up  other  rea- 
sons for  declining  to  go  on  with  the  service 
than  that  expressed  In  their  letter.  It  seems 
to  us  that  the  reason  why  they  agreed  to  pay 
the  very  amount  for  which  they  are  being 
sued  would  be  immaterial  in  any  view  of  the 
case;  but,  however  this  may  be,  as  they  ad- 
mit the  letter,  they  are  estopped  from  setting 
up  other  reasons  not  assigned  in  that  letter. 
Fenn  v.  Ware,  100  Ga.  563.  28  S.  B.  238; 
Cowdery  v.  Greenlee,  126  Ga.  786,  65  S.  B. 


918  (1).  "Where  a  party  gives  a  reason  for 
his  conduct  and  decision  touching  anything 
involved  in  a  controversy,  he  cannot,  after 
litigation  has  begun,  change  his  ground  and 
put  his  conduct  upon  another  and  different 
consideration.  He  is  not  permitted  to  thus 
mend  his  hold.  He  is  estopped  from  doing 
it  by  a  settled  principle  of  law."  2  Herman 
on  Estoppel,  947. 

The  demurrer  to  the  answer  on  the  ground 
that  the  defenses  that  the  sketches  submitted 
were  not  made  by  Charles  Austin  Bates,  and 
were  not  specially  made  for  the  defendants, 
were  insufficient  in  law,  was  properly  sus- 
tained, because  the  defendants'  admission 
showed  that  under  the  election  made  by  th^m 
the  sketches  submitted  were  to  be  returned 
to  the  plaintiff  at  the  end  of  ten  days,  and 
under  the  election  it  was  immaterial  whether 
these  sketches  were  the  work  of  Bates,  or 
whether  they  were  similar  in  character  to 
other  sketches  sent  out  by  the  plaintiff.  We 
see  no  error  in  sustaining  the  special  de- 
murrers to  which  we  have  referred;  and 
when  the  special  defenses  had  been  thus 
stricken,  as  there  was  nothing  left  In  the 
answer  except  denials  hiconsistent  with  the 
admissions,  these,  too,  could  properly  be 
stricken,  under  the  principles  so  clearly  an- 
nounced in  the  Williams  Case,  125  Ga.  408, 
54  S.  B.  95,  to  which  we  have  previously  re 
ferred,  and  the  judgment  rendered  was  an 
inevitable  consequence. 

We  find  no  error  in  the  rulings  o^mplained 
of.  Neither  rescission  nor  recoupment  was 
properly  pleaded;  and,  indeed,  neither  could 
be  pleaded,  under  the  admissions  made  by  the 
defendants.  The  defendants,  according  to 
the  answer,  got  nothing  for  their  money;  but, 
if  they  were  bitten  by  an  empty  scheme,  it 
was  their  own  fault  They  admit  the  con- 
tract, the  submission  of  the  sketches,  and  the 
letters  confirmatory  of  the  first  contract  and 
affording  evidence  of  the  second.  They  ex- 
pressly accepted  the  work  at  the  price  stipu- 
lated hi  the  contract  They  filed  no  plea 
of  failure  of  consideration.  The  litigation 
reached  its  only  legitimate  termination. 

Judgment  affirmed. 


(2  Ga.  App.  126) 
VIRGINIA  BRIDGE  &  IRON  CO.  T. 
CRAFTS.     (No.  42.) 
(Court  of  Appeals  of  C^rgia.    June  19,  1907.) 

1.  Trial  —  IwsTBuonoNS—AppLicABiLrrT    to 

ISSTTES. 

In  no  trial  should  the  scope  of  the  court's 
instructions  to  the  jury  be  more  limited  or  more 
extensive  than  the  range  of  the  relevant  evidence 
properly  submitted  therein.  The  charge  of  the 
court  should  be  pertinent  and  applicable  to  the 
issues  presented  by  the  evidence,  and  it  is  error 
to  charge  the  jury  upon  a  theory  which  is  not 
sustain^  by  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  46,  Trial,  ft  696.] 

2.  Samb. 

Where  one  of  the  issues  was  no  contract,  or 
a  certain  definite  contract,  charges  applicable  to 
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the  nature  of  a  contract  which  had  not  been 
shown  to  exist  were  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oi.  46,  Trial,  9  596.] 

S.   CONTBACTEh-<:;ONSTBUCnON  —  LBGAUTT     OF 

Object. 

A  contract  wiU  be  construed  as  made  for  a 
legal,  rather  than  for  an  illegal,  purpose;  and 
the  more  e8i)ecially  when  such  contract  is  at- 
tacked by  a  party  thereto  who  has  been  benefit- 
ed thereby. 

4.  Same. 

^Courts  hold  themselves  bound  to  the  ob- 
servance of  rules  of  extreme  caution,  when  in- 
voked to  declare  a  transaction  void,  on  grounds 
of  public  policy ;  and  prejudice  to  tiie  public  in- 
terest must  clearly  appear  before  a  court  will 
be  warranted  in  pronouncing  transaction  void 
on  this  account.  It  is  not  to  be  lightlv  inferred 
from  facts  and  circumstances  of  doubtful  import 
and  meaning,  or  which  may  admit  of  different 
construction,  one  consistent  with,  and  the  other 
opposed  to,  unquestioned  polity."  Smith  v.  Du- 
hose,  3  S.  B.  814,  78  Ga.  415,  6  Am.  St.  Rep. 
260. 

5.  Same— Legality  of  Object— Pbxvention 
OF  Competitive  Bidding. 

"Where  the  government  offers  contracts  for 
Dublic  works  to  the  lowest  bidder,  the  public  is 
deeply  interested  in  free  competition  in  the  bid- 
ding; and  as  a  general  rule  any  agreements 
among  contractors  to  suppress  the  bidding,  and 
thereby  to  acquire  the  contract  from  the  gov- 
ernment at  a  higher  figure  than  could  otherwise 
be  obtained  if  the  competition  was  left  untram- 
meled.  are  held  to  be  illegal."  15  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  953. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  11,  Contracts,  S§  659-661.] 

6.  Same. 

"  'A  joint  proposal,  the  result  of  honest  co- 
operation, though  it  might  prevent  the  rivalry  of 
the  parties,  and  thus  lessen  competition,  is  not 
an  act  forbidden  by  public  policy.  •  •  •  The 
public  may  obtain  at  least  the  benefit  of  the 
joint  responsibility  and  of  the  joint  ability  to 
do  the  service.'"  '*In  all  contracts  secured  in 
such  a  manner,  the  courts  should  never  hesitate 
to  protect  parties  in  their  agreements  with  each 
other  and  compel  them  to  comply  with  the  terms 
thereof."  Hoffman  v.  McMullen,  83  Fed.  377, 
28  C.  C.  A.  183,  45  L.  R.  A.  410.  'The  rule 
rendering  illegal  contracts  suppressing  competi- 
tion in  the  letting  of  public  constructions  does 
not  render  illegal  bona  fide  partnership  agree- 
ments for  biddmg  for  such  contracts,  or  other 
bona  fide  arrangements  between  prospective  bid- 
ders, whereby  a  bid  for  the  entire  contract  is 
pat  in  and  the  parties  to  the  agreement  are 
each  to  do  a  part  of  the  work;  the  object  of 
the  parties  not  being  to  suppress  competition." 
15  Am.  &  Eng.  Enc.  of  Law  (2d.  Ed.)  953. 

SEd.  Note.-~For  cases  in  point,  see  Cent  Dig. 
.  11,  Contract!,  §§  659-661.] 

7.  Same. 

The  Judgment  refusing  a  new  trial  ii  not, 
for  any  reason  assigned,  erroneous. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Bold,  Judge. 

Action  by  the  Virginia  Bridge  &  Iron  Com* 
pany  against  George  H.  Crafts.  From  the 
judgment,  plaintiff  brings  error.     Affirmed. 

Arthur  Heyman,  Dorsey,  Brewster,  How- 
ell &  McDaniel,  and  Francis  L.  Eyles,  for 
plaintiff  In  error.  Westmoreland  Bros,  and 
Hamilton  Donglas,  for  defendant  in  error. 

BUSSELL,  J.  The  Virginia  Bridge  &  Iron 
Oompany  brought  their  action  against  George 


H.  Crafts  in  the  city  court  of  Atlanta  to  re- 
cover a  balance  of  $2,850.66  alleged  to  be  due 
on  an  account  for  structural  material  fur- 
nisbed  to  the  defendant,  who  was  a  contract- 
or and  builder  of  bridg^  Defendant  admit- 
ted the  correctness  of  the  account,  but  plead- 
ed a  counterclaim,  by  way  of  set-off  (aver- 
ring that  the  plaintiff  had  no  office  or  place 
of  business,  or  assets,  in  Georgia),  that  the 
plaintiff  "is  Indebted"  to  defendant  in  the 
sum  of  $3,836  for  failure  to  comply  with 
certain  agreements  made  between  plaintiff 
and  defendant  as  to  sharing  in  the  work  of 
building  certain  bridges  in  the  Vicksburg 
National  Military  Park,  in  the  state  of  Mis- 
sissippi, let  out  under  competitive  bids  by 
the  United  States  government 

The  defendant,  in  his  extended  answer, 
avers  that  in  1903  and  1901  both  plaintiff 
and  defendant  were  in  the  business  of  tak- 
ing contracts  to  build  both  substructure  and 
superstructure  of  bridges;  that  plaintiff,  in 
addition  to  being  a  contractor,  was  also  a 
manufacturer  of  structural  steel  superstruc- 
tures; that  defendant  made  a  special  feature 
of  building  substructures,  such  as  excava- 
tions, concrete  bases,  brick  piers  and  walls, 
etc.,  commonly  called  the  "substructure"; 
that  this  fact  was  known  to  plaintiff,  who 
often  let  out  the  substructure  work  of 
bridges  let  to  it  by  entire  contract;  that 
in  January,  1903,  when  the  United  States 
called  for  bids  looking  to  the  construction 
of  certain  bridges  in  the  Military  Park,  ne- 
gotiations were  entered  into  between  plain- 
tiff and  defendant  that  they  should  so  ar- 
range their  bids  as  that  defendant  should 
put  in  the  only  bid,  with  the  understanding 
and  agreement  that  plaintiff  should  have 
the  steel  work,  or  superstructure,  and  de- 
fendant the  other  work,  or  substructure,  on 
whatever  contracts  might  be  awarded  by 
the  United  States  government  to  defendant; 
that  the  bid  so  made  by  defendant  was 
partly  for  the  use  and  benefit  of  plaintiff  and 
at  prices  for  the  respective  portions  agreed 
on  by  the  parties  before  the  bid  was  sub- 
mitted; that  on  February  12,  1903,  the  con- 
tract to  build  three  bridges  was  awarded  to 
defendant,  and  he  at  once  placed  an  order 
with  plaintiff  for  the  steel  work,  in  accord- 
ance with  their  agreement,  but  subsequentlj 
(February  16,  1903)  the  government,  through 
its  officers,  decided  to  reject  all  the  bids 
and  call  for  new  ones,  and  specified  that  the 
estimate  of  cost  for  building  both  super- 
structure and  substructure  should  be  made 
separately,  in  each  bid,  these  second  bids  to 
be  opened  April  16,  1903,  In  Vicksburg. 

It  is  further  averred  that  on  March  16, 
1903,  the  president  of  the  plaintiff  company 
addressed  a  letter  to  defendant,  saying,  "If 
it  is  your  desire  to  take  the  matter  up  along 
the  lines  we  worked  together  before, 
•  •  •  we  know  of  no  special  objection;" 
and  asked  what  method  of  procedure  defend- 
ant would  advise;  the  meani;ig  of  said  let- 
ter (defendant  avers)  being  to  arrange  some 
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plan  by  which  plaintiff  and  defendant  could 
co-operate  In  securing  one  or  more  of  the  doz- 
en bridges  to  be  let  by  the  government,  so 
that  one  could  furnish  the  substructure  and 
the  other  the  superstructure.  Defendant  had 
extended  negotiations  with  Vernon  H.  Smith, 
the  representative  of  plaintiff,  and  submitted 
to  Smith  the  figures  and  calculations  which 
were  the  basis  of  the  bids  made  by  plaintiff 
at  the  second  letting,  and  under  which  plain- 
tiff, in  his  own  name,  finally  obtained  the 
contracts  and  erected  three  of  the  bridg- 
es let  by  the  government  Defendant  avers 
that  on  the  night  of  April  15,  1903,  before 
submitting  bids  next  day,  in  Vicksburg, 
plaintiff  and  Smith  met,  had  a  long  inter- 
view, examined  plans,  estimates,  figures,  and 
prints;  that  Smith  made  an  agreement  with 
defendant  to  take  defendant's  estimates,  sub- 
mit a  bid  in  plaintiff's  name,  and  that  de- 
fendant should  have  the  substructure  work 
at  the  figures  submitted,  and  plaintiff  the 
superstructure  of  whatever  contracts  might 
be  awarded  to  plaintiff.  Defendant,  being 
on  the  ground  with  all  equipments  and  im- 
plements for  work  (having  Just  finished 
some  similar  work),  could  da  the  work 
(fheaper  than  other  contractors,  and  this 
fact  was  a  mutual  inducement  for  plaintiff 
and  defendant  to  work  in  concert;  and  de- 
fendant then  and  there  disclosed  and  turned 
over  to  the  plaintiff's  said  agent  his  esti- 
mates, prices,  calculations  of  quotations,  etc., 
to  be  used  by  plaintiff  in  preparing  his  bid. 
He  says,  further,  that  immediately  on  said 
contract  being  made  with  the  United  States 
government  by  plaintiff  to  construct  three 
bridges,  known  as  Nos.  4,  5,  and  8,  in  said 
park,  defendant  offered  to  perform  his  part 
of  said  contract,  and  demanded  his  right  to 
do  the  substructure  work  at  the  price  named 
for  same  in  plaintiff's  bid,  all  of  which  was 
denied  and  refused  by  plaintiff,  who  award- 
ed the  substructure  to  another  contractor 
(Rubush)  at  a  cheaper  price,  all  to  his  injury 
and  damage  as  aforesaid.  To  the  defend- 
ant's answer  were  attached  tabulated  state- 
ments showing  how  he  would  be  entitled  to 
damages,  and  for  which  he  prays  set-off, 
amounting  to  $3,856,  besides  interest  trom 
October  1,  1903. 

The  Jury  found  for  the  plaintiff  $837.75. 
upon  which  judgment  was  entered.  Plaintiff 
moved  for  new  trial  on  the  several  grounds 
stated  in  the  record.  At  the  hearing  of  the 
motion  the  trial  Judge  passed  the  following 
order:  "Defendant  having  voluntarily  writ- 
ten off  the  sum  of  $144.23  from  the  set-off 
found  in  his  favor,  leaving  the  amount  due 
the  plaintiff  the  sum  of  $981.98,  the  motion 
for  new  trial  Is  hereby  overruled  and  denied." 

In  the  voluminous  record  there  is  evidence 
for  the  defendant  that  the  first  letting,  which 
was  afterwards  rejected  by  the  government, 
took  place  as  alleged;  that  afterwards,  on 
the  night  of  April  15,  1903,  before  the  second 
letting  next  day,  plaintiff's  agent,  Vernon  H. 
Smith,  and  the  defendant,  met  in  the  latter's 


room  at  the  hotel  In  Vicksburg  to  confer  as 
to  methods  of  submitting  bids;  that  plain- 
tiff's agent  said  his  principal  was  chiefly  a 
manufacturer  of  steel  structural  work  and  did 
not  care  for  foundation  work,  though  It  did 
not  refuse  it;  that  defendant  had  figures 
made  out  in  detail  on  substructure,  and  Smith 
some  detailed  figures  on  superstructure;  that 
Smith  stated  that  he  had  compared  certain 
figures  he  had  from  his  company,  on  both 
substructure  and  superstructure  work,  with 
the  plans  of  the  engineer'  on  substructure 
work,  and  did  not  consider  them  reliable; 
that,  if  defendant  would  show  him  his  esti- 
mates on  qualities  and  prices,  he  (Smith) 
would  use  those  prices  in  bidding  on  the  sub- 
structure, and,  if  he  got  any  contract  on  any 
of  the  Bubwork  of  the  bridges,  he  would 
turn  the  subwbrk  over  to  the  defendant  In 
bidding  for  the  entire  bridge  Smith  agreed  to 
put  his  separate  bid  for  the  subwork  1  per 
cent  higher  than  the  defendant's  bid,  and 
the  defendant  was  to  put  his  price  for  super- 
structure higher  than  the  plaintiff's.  Both 
submitted  bids.  There  was  no  agreement  as 
to  what  should  be  done  in  the  event  defend- 
ant got  the  award  for  superstructure  and  sub- 
structure. If  defendant  got  the  award  for 
superstructure,  then  he  was  to  do  it;  and 
there  was  nothing  said  as  to  where  he  should 
get  the  superstructure  materials.  ''I  was  not 
presumed  to  get  the  superstructure  work,  as 
I  was  to  bid  above  hinu"  Some  time  after- 
wards the  defendant  and  Smith  met  in  At- 
lanta, and  for  the  first  time  the  defendant 
learned  that  the  plaintiff  had  given  the  con- 
tract to  Rubush.  When  pressed  for  an  ex- 
planation, he  said  that  the  bid  had  named  4 
months  as  the  time  for  completion  of  the 
work,  and  that  he  had  to  make  the  contract 
in  such  a  time  as  that  the  substructure  work 
must  be  done  in  2^^  months,  and  that  he  did 
not  know  that  the  defendant  could  do  It  in 
that  time;  that  the  other  party  had  agreed 
to  do  it  in  2%  months,  and  he  had  given  him 
the  contract 

The  plaintiff,  in  its  testimony,  through  its 
representatives,  denied  that  any  such  agree- 
ment as  defendant  alleged  ever  took  place  In 
Vicksburg,  and  testified  that  the  first  agree- 
ment, governing  the  first  bid,  came  to  an  end 
with  the  rejection  by  the  government  of  the 
first  letting;  that  the  naked  suggestion  In 
the  first  letter  of  Its  president  (Robertson) 
to  Crafts  was  a  suggestion  only,  and  no  sub- 
sequent negotiations  ever  ripened  it  Into  a 
contract;  that,  after  the  bids  had  been  for- 
mulated and  submitted,  Vernon  Smith,  agent 
of  plaintiff,  was  informed  by  the  government 
officer  superintending  construction  that,  if 
the  time  mentioned  In  plaintiff's  substructure 
work  bid  were  shortened,  he  could  recommend 
acceptance  as  to  three  bridges;  that  said  6fl3- 
cer  told  him  that  Rubush  could  do  It  in  less 
time;  that  Smith  immediately  went  to  see 
Rubush,  and  was  assured  that  the  latter  could 
do  the  substructure  in  2%  months;  that  he 
tben  shortened  tbe  time  in  his  bid  to  corres- 
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pond,  and  his  bid  was  then  recommended  and 
finally  doeed  by  contract  with  the  govern- 
ment He  (Smith)  did  not  give  the  contract 
to  Rubnsh  at  that  time,  but  merely  got  a 
basis  to  rely  on;  had  not  closed  with  Rubush 
at  time  of  meeting  with  Oafts  at  the  latter's 
honse.in  Atlanta,  but  did  afterwards;  was 
willing  at  that  time  to  give  the  work  to 
Crafts,  if  the  latter  had  proposed  to  do  the 
work  In  the  same  time  as  Rubnsh ;  and  had 
also  lessened  his  calculation  as  to  quantities. 
There  was  some  agreement  among  the  bridge 
builders  and  contractors  in  tlie  line  and  in- 
tendment of  allowing  certain  work  to  go  to 
certain  individuals  without  underbidding  on 
the  part  of  others.  Defendant  did  not  partici- 
pate in  this  scheme.  After  the  rejection  of 
the  first  bids  there  was  correspondence  be- 
tween Crafts  and  Smith  about  certain  changes 
In  tracings  and  estimates  which  Crafts  want- 
ed to  use  at  the  second  letting.  Smith  erased 
the  name  of  Virginia  Bridge  Company  on  blue 
prints,  and  substituted  the  name  of  George 
H.  Crafts;  this  because,  says  Smith,  "I  took 
my  tracings  to  our  draftsman  and  notified 
him,  at  Crafts'  request,  of  certain  changes 
to  be  piade  in  them/'  The  parties  differed  in 
respect  to  the  size  and  amount  of  steel  joists, 
and  perhaps  in  other  respects. 

The  business  Crafts  had  with  the  witness 
(Smith)  when  they  met  at  the  Vicksburg  hotel 
was  "to  get  the  blue  prints  we  had  prepared 
for  him."  In  turning  over  these  plans  to 
Crafts,  he  was  simply  carrying  out  the  agree- 
ment of  the  previous  letting.  In  case  this 
was  arranged,  he  (Crafts)  was  to  use  these 
plans  in  the  bidding;  and,  in  case  it  was  so 
agreed,  Crafto  was  to  have  this  work  as  at 
previous  bidding,  with  the  understanding  that 
he  was  to  give  "us"  the  steel  work  for  the 
superstructure  at  a  pound  price.  The  pound 
price  was  not  fixed  by  witness  and  Crafts 
that  evening.  It  remained  the  same  as  at 
former  letting.  Smith  looked  at  Crafts'  esti- 
mates and  adopted  his  unit  of  prices.  His  es- 
timates did  not  check  relatively  with  Smith's. 
The  greater  variance  was  as  to  bridge  5,  in 
which  there  was  decided  difference.  Witness 
told  Crafts  that  he  would  place  plalntifiTs 
bid  on  substructure  above  Crafts',  so  that, 
In  event  the  work  was  let  separately,  it 
would  go  to  him.  Witness  said  nothing  In 
regard  to  what  was  to  be  done  as  to  Crafts 
getting  subwork  in  the  event  the  government 
did  not  let  bids  separafely  and  plaintiff  got 
awards.  "I  had  no  contract  with  Crafts  at 
all  with  reference  to  his  getting  the  sub- 
structure at  the  price  I  bid  to  the  govern- 
ment for  it,  in  the  event  I  was  successful  in 
my  bid."  It  was  not  agreed  that  witness 
was  to  get  any  interest  out  of  Crafts*  bid,  or 
"he  out  of  mine,"  in  the  event  Smith  put  in 
a  bid.  Crafts  bid  at  the  second  letting,  and 
did  not  use  plans  of  the  Virginia  Bridge  & 
Iron  Company.  Smith,  for  plaintiff,  bid  at 
the  second  letting.  Crafts  did  not  give  Smith 
anything  definite  as  to  the  time  he  could  "do 
this  work,"  except  what  was  contained  in  his 


bid  to  the  government  Plaintiff  got  the  let- 
ter that  Crafts  wrote,*  after  contract  with 
Rubush,  about  May,  agreeing  to  do  the  work 
in  2%  months.  He  refused  to  make  that  bid 
in  Atlanta  at  time  spoken  of.  The  president 
of  the  plaintiff  company,  C.  E.  Michael,  testi- 
fied that  Crafts  bought  other  orders  for 
bridges  and  paid  for  them  without  making 
demand  for  claim  on  account  of  the  Vicks- 
burg affair.  As  he  paid  for  those,  the  plain- 
tiff sold  him  still  another  order,  the  one  now 
sued  for.  It  also  appeared  In  testimony  that 
the  Virginia  Bridge  &  Iron  Company  and 
George  H.  Crafts  were  competitive  bidders  for 
the  work  on  the  bridges  In  controversy. 

After  a  careful  examination  of  the  very 
voluminous  record  in  this  case,  we  are  un- 
able to  find  any  reason  for  reversing  the 
judgment  of  the  trial  court  in  refusing  a  new 
trial  Omitting  the  general  grounds  of  the 
motion,  we  come  to  consider  the  grounds 
contained  in  the  amendment  thereto.  The 
plaintiff  in  error  insists  that  the  court  should 
not  have  charged  the  Jury  that  the  contract 
set  up  in  defendant's  plea,  if  proved,  was  a 
legal,  enforceable  contract,  with  sufficient 
consideration  to  support  it,  for  the  reason 
that  the  evidence  did  not  authorize  the 
charge,  and  that  the  evidence,  if  it  showed 
anything,  proved  an  agreement  in  restraint  of 
trade  and  In  violation  of  the  laws  relating 
to  fair  competition,  and  was  unilateral,  not 
mutual,  and  because  there  was  no  authority 
in  the  plaintiff  to  transfer  the  contract  or 
any  part  thereof  to  any  other  person.  We 
see  nothing  in  the  evidence  offered  by  the 
defendant  showing  that  the  agreement  was 
lllegaL  or  contrary  to  public  policy.  The 
plaintiff  denied  any  agreement  at  all.  The 
defendant's  testimony  only  proved  that,  with- 
out any  intention  to  defraud  or  overreach  the 
government  the  plaintiff,  who  did  not  desire 
the  substructure  work,  agreed,  in  considera- 
tion of  the  use  of  the  defendant's  carefully 
prepared  estimates  on  the  substructure,  to 
allow  the  defendant  to  do  that  portion  of 
the  work  .under  any  contract  the  plaintiff 
might  receive.  The  contract  was  not  unilat- 
eral, because  the  plaintiff  (if  the  agreement 
was  really  mlide)  could  have  compelled  the 
defendant  to  do  the  substructure  work, 
though  at  a  loss;  and  the  contract,  as  ap- 
pears in  the  record,  forbids  the  transfer  of 
the  contract  or  any  interest  therein,  and 
does  not  forbid  the  contractor  from  having 
any  portion  of  the  work  done  by  any  other 
person,  as,  for  instance,  by  subcontract 

The  next  insistence  of  the  plaintiff  in  error 
is  that  the  court  erred  in  submitting  to  the 
Jury  the  question  as  to  whether  the  defend- 
ant was  damaged.  We  think,  from  what  has 
been  already  stated,  that  the  Jury  were 
authorized  to  find  that  a  legal  agreement  was 
entered  into  by  which  Crafts  was  entitled 
to  do  the  substructural  work  on  any  bridges 
contracted  for  In  the  Vicksburg  Military 
Park;  and  if  the  evidence  satisfied  the  Jury 
that  a  profit  would  have  resulted  to  Crafts 
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by  reason  of  that  agreement,  and  of  com* 
pliance  therewith  by  the  plaintiff  company, 
the  defendant  was  entitled,  as  damages,  to 
any.  profits  which  would  thus  have  accrued 
to  him.  For  this  reason  we  think  there  Is 
no  merit  in  the  seventh,  eighth,  and  ninth 
grounds  of  the  motion  for  new  trial. 

In  the  tenth  ground  of  the  motion  it  is  in- 
sisted that  the  court  erred  in  not  charging 
the  jury  upoQ  a  material  issue  in  the  case, 
to  wit:  It  is  contended  by  plaintiff  that,  if 
there  was  a  valid  contract  giving  the  defend- 
ant the  substructural  work  of  bridges  4,  6, 
and  8,  it  was  based  upon  estimates  as  to 
the  actual  cost  of  the  construction  of  said 
substructures  submitted  by  defendant  to 
plaintiff,  and  claimed  by  the  defendant  to  be 
accurate,  and  upon  a  certain  percentage  add- 
ed by  defendant  as  his  profit  for  doing  the 
work;  and  plaintiff  contends  that  it  offered 
to  let  defendant  do  this  work,  provided  he 
would  do  it  on  the  percentage  of  profit  speci- 
fied by  him  at  the  time  the  agreement  was 
entered  into,  and  that  the  defendant  refused 
to  accept  this  offer  of  plaintiff.  The  plaintiff 
Insists  that  the  court  erred  In  not  instructing 
the  jury  that  if  they  found  that  the  plaintiff 
offered  to  let  the  defendant  do  the  work  for 
this  certain  percentage  of  profit,  and  the  de- 
fendant refused  to  accept  this  proposition,  the 
plaintiff  would  be  relieved  from  liability. 
There  is  no  merit  in  this  ground  of  the  mo- 
tion, for  the  reason  that  the  Instructions  of 
the  court  must  be  predicated  upon  evidence, 
and  there  was  no  evidence  to  authorize  such 
a  charge.  In  its  last  analysis  the  Issue  was 
clear-cut  between  the  plaintiff  and  the  de- 
fendant; the  plaintiff  insisting  that  there  was 
no  contract  at  all  by  which  it  was  bound  to 
let  the  defendant  have  the  substructural 
work,  and  the  defendant  insisting  that  in 
consideration  of  having  prepared  proper  es- 
timates for  the  plaintiff,  which  estimates 
were  of  advantage  to  the  plaintiff  in  secur- 
ing the  contract  for  superstructure,  he  was 
entitled  to  erect  the  substructure  and  receive 
whatever  profits. might  accrue  from  the  bid 
thus  submitted  by  the  plaintiff  in  reality 
as  his  agent  There  was  no  evidence  from 
any  source  that  there  was  ilny  agreement 
that  the  defendant  should  only  receive  a 
certain  per  cent  of  profit  on  the  actual  cost 
and  therefore  it  was  immaterial  that  the 
plaintiff  offered  to  let  defendant  do  the  work 
upon  that  basis. 

The  request  to  charge,  which  the  court  re- 
fused, and  which  is  embodied  in  the  eleventh 
ground  of  the  motion,  Is  as  follows:  ''I 
charge  you,  if  you  believe  from  the  evidence 
that  an  arrangement  was  made  by  which  the 
bids  of  the  plaintiff  for  substructure,  if  suc- 
cessful, were  to  be  turned  over  to  defend- 
ant, that  such  an  arrangement  was  not  bind- 
ing on  the  plaintiff,  because,  under  the  con- 
tract entered  into  between  the  government 
and  plaintiff,  such  agreement  was  impossible 
of  performance."  We  think  this  request  was 
properly   refused.     An   examination   of  the 


contract  shows  that  there  was  nothing  in 
its  terms  which  prevents  the  contractor  from 
procuring  any  portion  of  the  work  to  be  done 
by  others.  It  is  merely  the  manifest  pur- 
pose of  the  United  States  government  to 
recognize  no  one,  in  so  far  as  its  liability  is 
concerned,  except  the  original  contractor,  and 
to  hold  such  contractor  solely  liable  for  any 
breach  or  nonperformance.  This,  too,  with- 
out question,  is  the  construction  placed  upon 
it  by  the  government;  for  the  evidence  in 
this  very  case  discloses  the  fact  that  the 
plaintiff,  upon  the  suggestion  of  the  agent 
of  the  government  who  signed  the  contract 
in  its  behalf,  procured  one  Rubush  to  erect 
the  very  substructures  which  the  defendant 
dainied  the  right  to  build.  The  same  com- 
plaint substantially  is  made  in  the  twelfth 
ground  of  the  motion  for  new  trial,  and,  for 
the  reasons  just  stated,  is  without  merit 

In  the  thirteenth  ground  of  the  motion  the 
plaintiff  contends  that  the  court  should  have 
submitted  to  the  jury  the  -  contention  that 
the  reduction  of  the  time,  in  Its  bid,  from 
4^  months  to  2%  months,  was  the  making 
of  a  new  contract  and  that  even  if  the 
agreement  between  plaintiff  and  defendant 
had  been  a  legal  and  valid  one,  the  new 
agreement  was  not  binding  on  defendant,  and 
defendant  had  no  interest  therein.  The  court 
properly  refused  plaintiff's  request  upon  this 
subject  If  the  defendant  had  any  agree- 
ment with  the  plaintiff,  it  was  that  he  was 
to  do  the  substructure  work  under  any  con- 
tracts made  by  the  plaintiff  with  the  govern- 
ment for  bridges  in  the  Vlcksburg  Military 
Park — ^not  on  any  bids  made  by  the  plaintiff. 
The  bids  might  never  materialize  into  a  con- 
tract and  the  defendant  testified  that  the 
agreement  reached  to  the  contract  When 
the  chairman  of  the  government  commission 
declined  to  accept  the  plaintiffs  bid  unless 
the  time  was  reduced  to  2^  months.  It  was 
the  duty  of  the  plaintiff  to  inform  the  de- 
fendant of  the  change ;  and  this  the  plaintiff 
did.  Good  faith  required  this.  As  no  con- 
tract had  yet  been  entered  into,  the  defend- 
ant might  then  either  decline  to  undertake 
the  labor  In  the  lessened  time  or  accept  the 
modification  of  the  proposal.  In  this  case 
the  defendant  by  his  letter  of  April  28,  1903, 
offered  to  do  the  work  in  the  2^  months; 
and  the  contract  was  not  entered  Into  until 
May  11,  1903.  This  testimony  is  undisputed. 
There  would  be  point  in  the  plaintiff's  re- 
quest to  charge,  if  the  evidence  had  shown 
that  defendant  was  only  to  receive  the  sub- 
structure under  certain  bids,  instead  of  the 
substructural  work  of  such  bridges  as  the 
plaintiff  might  get  to  build,  or  if  he  had  de- 
layed in  notifying  the  plaintiff  that  he  was 
still  ready  to  do  the  work  in  conjunction  with 
the  plaintiff,  according  to  their  agreement 
regardless  of  the  reduction  of  time  to  2^ 
months. 

After  a  very  painstaking  review  of  the 
evidence,  we  are  unable  to  sustain  the  plain- 
tiff's contention  that  the  amount  of  damages 
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awarded  as  a  set-off  to  tbe  defendant  Is  ex- 
cessive. We  have  expended  mncb  labor  and 
time  In  tbe  consideration  of  tbe  tremendous 
record  in  tbls  case,  only  to  find,  after  several 
successive  readings  of  tbe  evidence,  a  plain 
conflict  in  tbe  testimony,  wblcb  it  was  tbe 
duty  of  tbe  jury  to  settle.  Tbe  cbarge  of 
tbe.  court,  wben  considered  in  connection 
witb  tbe  evidence,  is  a  clear  and  forcible  pres- 
entation of  tbe  law  applicable  to  tbe  case, 
and  is  free  from  error  of  any  kind. 
Judgment  affirmed. 


(3  Ga.  App.  41) 

FIELDS  ▼.  STATE.     (No.  199.) 
(Court  of  Appeals  of  Georgia.     May  24,  1907.) 

1.  Rape— Assault  wrrn  Intent  to  Rap»— 
Evidence— CoBBOBOBATiON  of  Female. 

In  tbe  charge  of  assault  with  intent  to 
rape,  the  credit  to  be  attached  to  the  testimony 
of  the  injured  female  Is  a  matter  wholly  for  the 
Jury.  If  such  witness  Is  credible  to  the  jury, 
corroboration  of  her  testimony  is  unnecessary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Bap^  i  83.] 

2.  Save. 

It  is  not  error,  in  a  case  of  assault  with  In- 
tent to  rape,  to  refuse  to  charge  that  the  accused 
should  not  be  convicted  upon  the  testimony  of 
the  woman  alone,  unless  she  made  some  outcry 
or  told  of  the  injury  promptly,  or  her  clothinc 
was  torn  or  disarranged,  or  her  person  showea 
signs  of  violence,  or  there  were  other  circum- 
stances which  tend  to  corroborate  her  story. 
The  particular  circumstances  which  may  tend  to 
corroborate  a  witness,  and  the  number  of  such 
circumstances  necessary  to  produce  that  result, 
are  wholly  matters  for  the  jury;  and  the  jury 
may  believe  the  witness  without  corroboration. 
&  Same  —  iNSTBUOTiONS  —  Obadb  ob  Degree 
OF  Oftense. 

On  the  trial  of  an  indictment  for  assault 
with  intent  to  rape,  where  the  evidence  is  such 
that  the  jury  may  be  anthoriaed  to  find  that  the 
assault  was  committed  by  the  accused  with  the 
intention  of  gaining  the  woman's  consent  to 
have  sexual  intercourse  with  him,  without  any 
intent  to  overpower  her  will  and  commit  the 
crime  of  rape,  it  is  error  to  refuse  to  give  in 
cbarge  the  law  of  assault,  or  assault  and  bat- 
tery, as  the  indictment  may  authorize. 

4.  CsnciNAL  Law  — InsTBUcnoNS— Defend- 
ant's Statement. 

In  charging  upon  the  prisoner's  statement, 
a  trial  judge  can  employ  no  better  language  than 
that  embodfied  in  Pen.  Code  1895.  |  dOlO.  Omis- 
sion to  instruct  the  jury  that  they  may  believe 
tbe  defendant's  statement  in  preference  to  the 
■worn  testimony  is  reversible  error. 
(Syllabus  by  the  Ck>urt) 

Srror  from  Superior  Oonrt,  Muscogee  Ooun- 
ty;  Wm.  A.  I/ittie,  Judge. 

James  Fields  was  convicted  of  assault  witb 
intent  to  rape,  and  he  brings  error.  Re- 
versed. 

Caraon  A  McChitcben,  for  plaintiff  in  error. 

5.  P.  Gilbert,  Sol.  Gen.,  for  tbe  State. 

BUSSBLL,  J.  Tbe  defendant  was  con- 
victed of  assault  with  Intent  to  rape.  His 
motion  for  a  new  trial  was  overruled,  and  be 
assigns  error  on  tbe  judgment  refusing  a 
new  trial.  Tbe  plaintiff  in  error  relies  upon 
tbree  assignments  of  error,  all  predicated  up- 
0Q  tbe  charge  of  the  court. 


He  insists  that  the  court  erred  in  refusing 
a  written  request  to  cbarge  tbe  jury  as  fol- 
lows: (a)  "I  cbarge  you,  gentlemen  of  tbe 
jury,  that  in  a  case  where  rape,  or  assault 
witb  Intent  to  commit  rape,  is  tbe  cbarge 
against  tbe  defendant,  that  be  shall  not  be 
convicted  upon  tbe  testimony  of  tbe  woman 
alone,  unless  there  are  some  concurrent  cir- 
cumstances which  tend  to  corroborate  her 
evidence.  In  this  respect  tbe  offense  of  rape 
seems  to  be  an  exceptional  one,  and  tbe  ac- 
cused should  not  be  convicted  upon  tbe  tes- 
timony of  tbe  woman  alone,  however  posi- 
tive it  may  be,  unless  she  makes  some  out- 
cry, or  told  of  the  injury  promptly,  or  her 
clothing  was  torn  or  disarranged,  or  her 
person  showed  signs  of  violence,  or  there 
were  other  circumstances  wblcb  tend  to  cor- 
roborate her  story."  (o)  "In  rape  cases  tbe 
testimony  of  tbe  party  alleged  to  have  been 
raped  should  always  be  scrutinized  with 
care."  In  our  opinion  tbe  court  properly  re- 
fused to  instruct  tbe  jury  as  requested.  Tbe 
request  seems  to  be  almost  a  literal  quota- 
tion of  some  of  tbe  language  used  in  tbe 
opinion  of  tbe  majority  of  tbe  court  in  tbe 
case  of  Davis  v.  State,  120  Ga.  435,  48  S.  E. 
180;  and,  while  it  is  a  statement  of  the  con- 
siderations which  controlled  tbe  judgment  of 
tbe  majority  of^  tbe  Supreme  Cknirt,  'there 
are  many  things  said  by  tbls  court,  both  in 
beadnotes  and  opinions,  that  are  sound  law, 
but  which  nevertheless  would  be  improper 
instructions  to  a  jury."  Savannah  Ry.  Co. 
V.  Evans,  115  Ga.  318,  41  S.  E.  631,  90  Am. 
St  Rep.  116w  (2)  This  must  naturally  be 
true,  for  tbe  reviewing  court  can  analyze  and 
discuss  tbe  evidence  in  a  case  witb  a  free- 
dom absolutely  forbidden  trial  judges  by 
Civ.  Code  1895,  §  4334;  nor  does  it  follow  that 
tbe  cbarge  requested,  even  if  it  should  be 
proper  In  a  case  of  rape,  was  appropriate  to 
a  case  like  this,  of  assault  with  intent  to 
rape. 

The  decision  of  tbe  majority  of  tbe  court 
in  Davis  v.  State  does  not  accord  witb  our 
individual  views,  and  seems  to  us  to  be  an 
invasion  of  tbe  constitutional  prerogatives 
of  tbe  jury.  We  shall  be  bound  by  it,  in 
view  of  tbe  legal  requirement  to  that  effect, 
as  applicable  to  cases  of  rape;  but  we  shall 
not  extend  the  principle  therein  embodied  to 
cases  of  assault  with  intent  to  rape.  The 
dicta  of  Judge  Haie,  upon  which  the  deci-  . 
sion  in  tbe  Davis  Case  rests,  refers  only  to 
cases  of  rape,  and  tbe  reasoning  is  based 
upon  tbe  necessity  for  protection  of  tbe  de- 
fendant from  that  speedy  and  uncontrollable 
indignation  aroused  by  as  heinous  a  cbarge 
as  that  of  rape.  This  is  recognized  in  the 
Davis  Case^  Rape,  unless  tbe  accused  be  rec- 
ommended to  mercy,  is  a  capital  felouy,  and 
tbe  dicta  of  Lord  Hale  seems  to  recognize  tbe 
ghastly  fact  that  there  can  come  no  remedy 
to  tbe  defendant  after  be  has  paid,  with  bis 
life,  tbe  penalty  of  perjury  on  tbe  part  of  the 
prosecutrix.    On  tbe  other  hand,;  the  penalty 


328 


5S  SOUIHBASTBRN  RBPOETBE. 


(Gar 


for  assault  with  Intent  to  rape  cannot  at 
most  exceed  20  years  Imprisonment  in  the 
penitentiary,  and  it  by  any  chance,  the  truth 
should  develop  that  the  accused  was  the  in- 
nocent victim  of  a  feigned  charge  and  false 
accusation,  some  reparation,  however  late, 
could  he  afforded  the  defendant  unjustly  ac- 
cused. We  would  be  hound  hy  the  decision 
of  the  Supreme  Court,  if  this  court  had  ju- 
risdiction to  correct  errors  on  convictions  for 
rape;  but  we  do  not  apprehend  that  the  de- 
cision in  Davis  v.  State  was  intended  to  ap- 
ply to  cases  of  assault  with  intent  to  rape,  but 
rather  that  the  ruling  in  that  case,  as  drawn 
from  the  language  of  the  decision,  was  based 
upon  the  exigencies  arising  from  the  gravity 
of  the  charge  and  the  enormity  of  the  pen- 
alty. We  are  the  more  impressed  with  this 
view  by  the  fact  that  at  the  time  Lord  Hale 
wrote,  assault  with  intent  to  rape  was  a  mere 
misdemeanor,  as,  indeed,  it  was  in  our  own 
state  until  1817;  and  from  1817  to  1833  it 
was  only  punished  by  imprisonment  from 
one  to  five  years.  The  amount  of  corrobora- 
tion, if  any,  required  to  support  the  testi- 
mony of  a  witness  in  a  case  of  assault  with 
Intent  to  rape  is  a  question,  not  for  the  court, 
but  for  the  jury;  and  for  the  judge  to  Instruct 
the  jury  that  the  accused  should  not  be  con- 
victed, no  matter  how  positive  the  testimony 
of  the  woman  may  be,  unless  she  made  some 
outcry  or  told  of  the  Injury  promptly,  or  un- 
less her  clothing  was  torn  or  disarranged, 
would  be  for  the  judge,  and  not  the  jury,  to 
measure  the  credibility  of  such  witness.     ^ 

In  our-  opinion  the  testimony  of  the  prose- 
cutrix in  a  prosecution  for  the  offense  of 
assault  with  intent  to  rape  needs  no  cor- 
roboration. Her  testimony  alone  is  suffi- 
cient to  authorize  conviction,  if  it  is  credible 
to  the  Jury.  Pen.  Code,  S  991,  declares  that 
the  testimony  of  a  single  witness  is  generally 
sufficient  to  establish  a  fact.  The  only  ex- 
ceptions to  this  rule  enumerated  in  our  Code 
*'are  made  in  specified  cases,  such  as  to  con- 
vict of  treason  or  perjury,  and  in  any  case 
of  felony  where  the  only  witness  is  an  ac- 
complice. In  these  cases  (except  in  treason) 
corroborating  circumstances  may  dispense 
with  another  witness."  It  is  clear,  therefore, 
as  the  crime  charged  in  this  case  is  neither 
treason  nor  perjury,  the  only  way  the  offense 
could  be  brought  within  the  exception  pro- 
vided in  section  991,  supra,  is  by  holding  that 
the  female  assaulted  is  an  accomplice;  and 
the  mere  statement  of  that  proposition  is 
sufficient  to  expose  its  fallacy,  for,  to  say  that 
the  female  assaulted  considered,  consented, 
and  willingly  participated,  as  an  accomplice 
must  do  in  the  commission  of  the  offense,  is 
to  destroy  the  charge  and  acquit  the  ac^ 
cused.  Assault  with  intent  to  rape  is  an  as- 
sault made  with  Intent  to  have  carnal  knowl- 
edge, not  only  forcibly,  but  against  her  will; 
and  If  the  female  is  not  to  be  deemed  an  ac- 
complice, and  therefore  required  to  be  cor- 
roborated, she  must  produce  an  eyewitness. 


From  the  nature  of  the  case  this  Is  generally 
impossible.  The  protection  of  female  viitue 
Is  far  too  priceless  to  be  thus  jeopardized. 

The  learned  trial  judge  was  right  In  re- 
fusing the  request,  not  only  for  the  foregoing 
reasons,  but  especially  upon  the  ground  that 
the  request,  as  a  whole,  was  not  a  correct 
statement  of  the  law  applicable  to  the  case. 
"If  a  request  to  charge  be  not  all  proper,  the 
court  need  not  give  any  part  of  it  in  charge." 
Atlanta  v.  Buchanan,  76  Ga.  585.  And,  fur- 
thermore, the  request  was  augumentatlve. 
Regardless  of  these  two  latter  defects,  and 
even  if  the  request  had  been  properly  fram- 
ed, the  court  did  not  err  in  refusing  to  in- 
struct the  jury  as  requested.  In  the  earliest 
decision  of  our  Supreme  Court  upon  this 
subject  (Camp  v.  State,  3  Ga.  421)  the  court 
laid  down  the  rule  as  to  the  testimony  of 
the  injured  female  In  cases  of  assault  with 
intent  to  rape,  and  it  is  controlling  until 
expressly  reviewed  and  overruled.  The  learn- 
ed trial  judge  presented  the  principle  there- 
in affirmed  (and  which  we  now  follow)  with 
unequalled  clearness  and  impartiality.  In  the 
Camp  Case,  above  referred  to.  Judge  Nisbet, 
delivering  the  opinion,  after  quoting  from 
Blackstone  and  his  reference  to  Lord  Hale, 
says:  'The  degree  of  evidence  which  in  this 
case  ought  to  satisfy  the  jury  of  the  defend- 
ant's guilt  depends  upon  the  circumstances 
of  each  case,  and  cannot  be  reduced  to  specif- 
ic rule.  3  Chitty,  Criminal  Law,  572."  The 
trial  judge  left  the  credibility  of  the  litUe 
girl  in  this  case  to  the  jury,  and  we  do  not 
see,  under  the  ruling  in  the  Camp  Case,  bow 
he  could  have  done  otherwise.  When  Lord 
Hale  wrote:  "If  the  witness  be  of  good 
fame,  if  she  presently  discovered  the  offense,** 
etc.,  "these  and  the  like  are  concurring  cir- 
cumstances give  greater  probability  to  her 
evidence" — it  was  simply  an  illustration  of 
the  practical  effect  of  the  rule  he  had  pre- 
viously stated,  and  which,  in  different  lan- 
guage, was  charged  by  the  judge  in  this  case. 
It  was  no  more  applicable  to  be  given  in  a 
charge  to  a  jury  than  his  oft-quoted  reminis- 
cent reasoning:  "Rape  is  an  accusation  eas- 
ily to  be  made,  hard  to  be  proved,  and  harder 
to  be  defended  by  the  party  accused,  though 
never  so  innocent"  But  antecedent  to  the 
illustration  and  the  reasoning  is  the. rule: 
"The  party  ravished  may  give  evidence  upon 
oath,  and  is  in  law  a  competent  witness ;  but 
•the  credibility  of  her  testimony,  and  how  far 
forth  she  is  to  be  believed,  must  be  left  to 
the  jury,  and  is  more  or  less  credible  accord- 
ing to  the  circumstances  of  fact  that  concur 
in  that  testimony,"  The  request  to  charge 
embodied  words  of  caution  to  be  applied  in 
measuring  the  admissibility  of  the  ervldence. 
which  is  a  function  of  the-  court  It  sought 
to  apply  them  to  the  weight  of  the  testimony, 
the  determindtion  of  which  is  a  question 
for  the  jury. 

It  is  alleged  that  the  court  erred  in  failing 
to  charge  upon  the  subject  of  assault  and 
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assault  and  battery.  It  la  well  settled  that 
where  a  charge  of  graver  character  Includes 
minor  offenses,  if  the  evidence  will  justify  or 
require  a  verdict  finding  the  defendant  guil- 
ty thereof,  it  is  the  duty  of  the  judge  to 
instruct  the  Jury  as  to  the  principles  of  law 
applicable  to  the  lesser  offense,  and  that  the 
defendant  may  be  convicted  thereof  if  In  the 
opinion  of  the  Jury  he  be  guilty  of  such  lesser 
grade  of  the  same  generic  offense.  This 
general  rule  is  to  be  qualified  to  the  extent 
that  the  lesser  offense  must  either  necessarily 
be  included  in  the  greater  by  a  charge  in 
the  indictment,  or,  if  it  may  or  may  not  be, 
then  the  averments  of  the  indictment  describ- 
ing the  manner  in  which  the  greater  offense 
was  committed  must  contain  allegations  es- 
sential to  describe  the  lesser  offense.  The 
whole  subject  is  discussed  in  Watson  v.  State, 
116  Oa.  607,  43  B.  E.  82,  and  the  cases  of 
Wilson  V.  State,  53  Ga.  205,  Hopper  y. 
State,  54  Ga.  389,  Bard  v.  State,  55  Ga.  319, 
Trowbridge  v.  State,  74  Ga.  431,  Malone  y. 
State,  77  Ga.  767,  Jenkins  v.  State,  92  Ga. 
470,  17  S.  E.  693>  and  Bell  v.  State,  108  Ga. 
401,  30  S.'  E.  294,  68  Am.  St  Rep.  102,  are 
there  cited  as  authority.  The  jury  should 
in  all  cases  be  Instructed  that  the  defendant 
may  be  convicted  of  the  lesser  offense,  where 
the  evidence  submitted,  under  any  view  there- 
of, will  authorize  conviction  of  the  lesser 
grade.  Sutton  v.  State,  123  Ga.  125,  51  8.  B. 
816.  Otherwise,  though  the  jury  may  have 
doubts  as  to  whether  the  defendant  may  be 
guilty  of  the  graver  or  of  tlM  lesser  charge, 
if  satisfied  that  the  defendant  is  guilty  of 
one  or  the  other,  they  will  be  misled  into  the 
opinion  that  conviction  can  only  be  had  in 
the  particular  case  f6r  the  greater  offense, 
and  thereby  injustice  will  result  to  the  de- 
fendant Inasmuch  as  the  Indictment  in  this 
case  not  only  alleged  an  assault,  but  the  evi- 
dence might  have  authorized  an  inference 
that  the  defendant  intended  to  cajole  or  per- 
suade the  female  Into  consent  to  yield  to  his 
desires,  and  thus  to  effect  intercourse  with- 
out force,  the  jufy  should  have  been  instruct- 
ed that  if  they  found,  from  the  evidence,  that 
it  was  not  the  intention  of  tbe  defendant  to 
have  carnal  knowledge  of  the  female  forcibly 
and  against  her  will,  but  that  the  intention 
of  the  defendant  was  to  arouse  the  passions 
of  the  female  or  otherwise  induce  her  con- 
sent, and  that,  if  the  circumstances  were  such 
as  to  lead  them  to  believe  that  the  defend- 
ant would  have  desisted  short  of  force  and 
violence,  then  the  defendant  might  be  con- 
victed of  the  offense  of  an  assault  We  can- 
not tell  what  was  the  opinion  of  tbe  jury 
upon  this  subject;  but  the  omission  of  a 
charge  upon  the  subject  of  assault  excluded 
from  the  consideration  of  defendant's  in- 
tention as  a  whole,  and  forced  them  to  the 
coDclnsion  that  the  assault  made  by  def end- 
art  was  jnade  with  no  other  intention  than 
to  rape.  The  evidence  seems  to  us  to  strong- 
ly   sustain   this   conclusion,    and   no   doubt 


the  learned  trial  judge  entertained  the  same 
view;  but  in  view  of  the  publicity  of  the 
place  where  the  assault  was  alleged  to  have 
been  made,  and  the  fact  that  it  was  at  the 
home  of  the  female,  where  the  defendant  was 
not  an  intruder,  but  a  frequent  visitor,  the 
jury  might  have  taken  an  entirely  different 
view,  if  they  had  been  told  that  they  could 
consider  another  aspect  of  the  question  and 
might  find  the  defendant  guilty  of  assault, 
instead  of  being  instructed,  as  they  were, 
that  they  should  find  him  guilty  of  assault 
with  intent  to  rape,  or  acquit  him. 

We  think,  too,  that  the  court  erred  in  the 
instructions  given  the  jury  with  reference 
to  the  defendant's  statement  The  jury 
should  have  been  instructed,  especially  in 
this  case,  that  they  had  the  right  to  believe 
the  statement  of  the  prisoner  in  preference 
to  the  sworn  testimony,  if  they  chose  so  to 
do.  In  this  particular  case  the  omission  was 
harmful,  for  the  reason  that  the  statement  of 
the  defendant  and  tbe  evidence  of  the  little 
girl  (totally  antagonistic  to  each  other)  were 
the  only  evidence  in  regard  to  the  commission 
of  the  crime.  The  statement  of  the  defend- 
ant was  In  material  conflict  with  the  evi- 
dence offered  against  his  plea,  and  for  that 
reason  it  was  the  duty  of  tbe  court,  without 
request  to.  instruct  the  jury  fully  upon  that 
subject  The  court  did  give  a  very  full 
charge  with  reference  to  the  defendant's 
statement  but  omitted  to  tell  the  jury,  what 
they  should  always  be  informed,  that  they 
had  the  right  to  prefer  the  statement,  if  they 
chose,  to  the  sworn  testimony.  It  is  possible 
(con.sidering  the  very  able  charge  of  the 
learned  trial  judge  upon-  this  subject  as  a 
whole)  that  the  jury  may  have  understood 
that  they  had  the  right  to  believe  the  state- 
ment if  they  saw  proper;  but  In  our  opinion 
this  does  not  dispense  with  the  necessity  of 
their  being  unequivocally  so  instructed.  De- 
cisions of  our  Supreme  CJourt  upon  the  de- 
fendant's statement  are  almost  without  num- 
ber; but  after  all,  the  proper  course  is  point- 
ed out  in  the  case  of  Ozburn  v.  State,  87  Ga. 
185,  13  S.  E.  247,  in  the  following  language: 
''In  this  connection  we  will  state  that  It 
would  be  a  much  wiser  and  safer,  practice 
for  our  brethren  of  the  circuit  bench,  in 
charging  concerning  statements  made  by  de- 
fendants, to  confine  themselves  to  the  lan- 
guage of  the  statute  upon  this  subject  and 
not  to  indulge  in  extended  comments  upon  the 
effect  to  be  given  such  statements.  This 
course  on  their  part  will  relieve  them  and 
this  court  of  much  embarrassment  and  dif- 
ficulty arising  from  a  contrary  practice." 

Judgment  reversed. 


(2  Ga.  App.  171> 
PYLANT  V.  WEBB.    (No.  815.) 
(Oourt  of  Appeals  of  Georgia.*  June  20.  1007,) 
1.  FsAtTDS.  Statute  of^-Orioinal  Promise. 

A.  rented  to  B.  certain  land  for  $40  upon 
which  to  make  a  crop.    After  planting  his  crop 
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B.  wu  taken  fick.  G.  paid  B.  $25  for  his  crop, 
and  agreed  to  pay  A.  the  $40  rent.  A.  consented 
to  the  substitution  and  accepted  G.  as  his  tenant. 
HM,  that  the  agreement  of  (X  to  pay  A.  the  $40 
rent  is  an  original  undertaking,  and  is  not  re- 

Jiuired  to  be  in  writing  under  the  statute  of 
rauds.  Guesta  v  Goldsmith,  57  S.  E.  988,  1 
Ga.  App.  48:  Evans  ▼.  Griffin,  57  S.  E.  021,  1 
Ga.  App.  327. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  23,  Frauds,  Statute  of,  §8  47-49.] 

2.  JUSTICIES   OF  THE   PEACE— GeBTIOBABI. 

The  evidence  in  this  case  demanding  the 
verdict  rendered  in  the  justice  court,  the  Judg- 
ment of  the  superior  court  on  certiorari,  grant- 
ing a  new  trial,  was  erroneous. 

(SyUabus  by  the  Gourt.) 

Error  from  Superior  Gourt,  Gwinnett  Goun- 
ty;  G.  H.  Brand,  Judge. 

Action  by  Jesse  Pylant  against  J.  W.  Webb. 
Judgment  for  plaintiff  before  a  justice.  From 
an  otder  on  certiorari  In  the  superior  court 
granting  a  new  trial,  plaintiff  brings  error. 
Reversed. 

F.  F.  Juban  and  M.  D.  Irwin,  for  plaintiff 
in  error.  N.  L.  Hutching,  Jr.,  for  defendant 
in  error. 

EniiL,  G.  J.    Judgment  reyersed. 


(2  Ga.  App.  99) 

ADAMS  V.  HAIGLER  et  al.     (No.  75.) 
(Gourt  of  Appeals  of  Georgia.    May  28,  1907.) 

1.  GONTBACTS  —  CONTBAGTOB'S    BOND— ACTION 
—Pl^EADING. 

No  error  appears  in  the  rulings  of  the  court 
on  the  demurrers  to  the  pleas,  except  as  pointed 
out  in  the  opinion. 

[Ed;  Note.— For  cases  in  point,  see  (3ent  Dig. 
vol.  39,  Pleading,  9  12.] 

2.  Same— EviDBNOE. 

The  allegations  of  the  petition  were  proved 
bv  the  evidence  introduced  in  behalf  of  the 
plaintiff,  assuming  it  to  be  true,  and  the  judg- 
ment granting  a  nonsuit  was  error. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  46,  Trial,  |  338.] 

(Syllabus  by  the  Gourt) 

Error  from  GIty  Gourt  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  D.  D.  Adams  against  J.  V. 
Haigler  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

Hardeman  &  Jones,  for  plaintiff  In  error. 
M.  Felton  Hatcher,  for  defendants  in  ern»:. 

HILL,  G.  J.  Adams  brought  suit  on  a  con- 
tractor's bond  against  Haigler  and  Frey  as 
principals  and  Bazemore  as  surety.  Demur- 
rers were  filed  by  the  defendants  to  the  peti- 
tion, and  were  sustained  by  the  trial  court 
On  exceptions  to  this  judgment,  the  Supreme 
Gourt  reversed  the  judgment,  and  held  that 
the  "allegations  In  the  original  petition  and  the 
amendment  seem  to  set  forth  a  complete  cause 
of  action  upon  the  bond"  and  that  ''the  peti- 
tion was  not  subject  to  any  of  the  objections 
set  forth  In  the  demurrers."  Adams  v.  Haig- 
ler, 123  Ga.  659,  51  S.  E.  63S.  The  opinion 
of  the  Supreme  Gourt  is  comprehensive,  and 


fully  settles  the  law  of  the  case  relating  to 
the  allegations  of  the  petition.  We  do  not 
think  any  profitable  purpose  would  be  ac- 
complished by  malting  an  extended  state- 
ment of  the  case,  as  that  has  l>een  done  by 
the  Supreme  Gourt  The  case  is  now  before 
this  court  on  exceptions  to  the  refusal  of  the 
court  to  strike  certain  pleas  and  to  the  grant- 
ing of  a  nonsuit 

The  defendants  filed  separate  answers,  de- 
nying the  allegations  of  the  plaintiff,  except 
as  to  the  execution  of  the  contract  Haigler 
pleaded:  (3)  That  at  the  time  of  entering  in- 
to that  contract  another  contract  was  made 
by  Frey  and  himself  with  the  plaintiff,  In 
which  it  was  agreed  that  the  plaintiff  should 
purchase  the  lumber  and  other  things  nec- 
essary in  the  construction  of  the  house;  (4) 
that  after  the  signing  of  the  original  contract 
it  was  agreed  between  the  plaintiff  and  him- 
self that  they  would  not  carry  out  all  Its 
terms,  and  it  was  not  carried  out  in  all  its 
terms.  In  that  the  plaintiff  agreed  to  buy 
and  to  furnish  to  him  certain  lumber,  and 
the  plaintiff  Instructed  him  that  it  was  not 
necessary  to  live  up  to  paragrapli  5  of  the 
contract,  and  not  necessary  for  him  to  see 
the  architect  and  get  a  writt^i  estimate,  but 
that  he  (Haigler)  could  come  to  him  (the 
plaintiff)  when  in  need  of  money;  (5)  that  It 
was  agreed  between  the  plaintiff  and  himself 
that  paragraph  3  of  the  contract  should  not 
be  carried  out;  (6)  that  it  was  agreed  be- 
tween them  that  no  written  direction  from 
the  architect  was  necessary  tot  alterations 
in  the  plans  or  for  extra  work;  (12)  ttiat  in 
good  faith  he  (Haigler)  performed  his  work 
as  far  as  possible,  and  the  plaintiff  was  not 
damaged  in  any  amount,  for  he  was  not  sub- 
jected to  any  loss,  and  he  got  more  than  his 
money's  worth.  Other  parts  of  Haigler's 
pleading  were  stricken  on  demurrer.  The 
demurrer  as  to  the  foregoing  paragraphs 
was  overruled. 

Frey,  in  his  answer,  repeated  the  foregoing 
averment  of  Haigler  as  to  the  agreement 
that  the  plaintiff  should  furnish  lumber,  etc., 
and  set  up  further:  (4)  That  after  the  sign- 
ing of  the  contract  he  (Frey),  with  the  con- 
sent of  the  plaintiff  and  of  Haigler,  with- 
drew from  *'said  partnership'*  and  the  con- 
tract, and  was  released  from  any  further  in- 
terest or  connection  therewith;  and  (5)  that 
up  to  the  time  of  said  withdrawal  he  had 
not  failed  or  refused  to  carry  out  his  con- 
tract, and  it  was  at  the  suggestion  of  the 
plaintiff  (he  has  learned  since  his  withdraw- 
al) that  he  gave  up  the  contract,  and  it  was 
admitted  by  the  plaintiff  as  being  satisfac^ 
tory  that  he  should  withdraw.  A  demurrer  to 
each  of  these  paragraphs,  as  well  as  to  the 
entire  answer  of  Frey,  was  overruled. 

Razemore  pleaded:  (3)  That  at  the  time 
the  contract  attached  to  the  petition  was 
made  he  "knew  of  no  other  contract  being 
signed  between  the  parties  thereto,  and  he 
never  consented  in  any  way  to  the  change, 
abrogation,  or  alteration  of  said  contract  In 
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any  way,  nor  to  the  signing  of  any  other 
contract  in  reference  thereto*';   (4)  that  ''he 
is  discharged  by  law  from  any  liability  on 
said  bond,  for  the  reason  that  said  aver- 
ments in  the  declaration  admit  said  contract 
was  abrogated,  altered,  and  changed  by  the 
parties  thereto  by  mutual  consent,  and  with- 
out the  knowledge  and  consent  of  this  de- 
fendant; (5)  that*'he  is  discharged  from  liabil- 
ity on  said  bond  as  surety,  for  the  further 
reason  that  said  changes,   alterations,   and 
abrogations  of  said  contract  increased  the 
risk  of  said  defendant  as  surety,  and  exposed 
the  defendant  to  greater  liability  thereon, 
without  his  knowledge  or  consent";   (6)  that 
he  is  discharged  as  surety  because  the  plain- 
tiff purchased  the  material  used  in  the  con- 
struction of  the  building,  in  violation  of  the 
contract  defendant  being  willing  to  risk  the 
Judgment    and    experience    of    the    parties 
whose  faithful  performance  he  guaranteed, 
but  unwilling  to  accept  and  risk  the  judg- 
ment of  the  plaintiff  in  purchasing  material, 
owing  to  the  plaintiff's  lack  of  experience  in 
that  line;   (7)  that  he  is  discharged  because 
the  plaintiff  violated  paragraph  7  of  the  con- 
tract, *'in  that  he  purchased  said  material 
without  giving  five  days*  notice  as  required 
thereby,  and  without  any  notice  or  consent 
to  or  of  this  defendant'*;   (8)  that  he  is  dis- 
charged because  the  plaintiff  failed  to  have 
the   said   lumber   delivered   at   the  proper 
times,  which  delay  increased  the  cost  of  the 
building  several  hundred  dollars,  and  which 
delay  and  purchases  above  set  out  increased 
the  risk  and  liability  of  this  defendant  aa 
surety,  and  since  the  filing  of  this  suit  he 
has  learned  that  the  plaintiff  admitted  that 
there  were  such  delays,  and  put  in  a  claim 
against  the  parties  from  whom  the  material 
was  purchased  for  a  certain  sum  as  damages 
for  the  delay;   (9)  that  he  is  discharged  be- 
cause the  plaintiff,  without  his  knowledge  or 
consent,  paid  out  money  in  a  different  way 
and  mode  from  'that  required  by  the  con- 
tract;   (10)  that  he  la  discharged  because, 
without  his  knowledge  or  consent,  the  plain- 
tiff consented  to  Frey's  withdrawal  from  the 
contract,  which  consent  increased  the  risk  of 
the  surety  and  exposed  him  to  greater  liabil- 
ity; (11)  that  he  is  discharged  because  the 
plaintiff  accepted  the  house  from  the  con- 
tractors;  (12)  that  he  is  discharged  because 
the  plaintiff,  In  his  declaration,  avers  that 
the  said  additions  and  alterations  in  the  plan 
of  work  w«re  made  without  being  directed 
in  writing  by  the  architect,  and  without  the 
consent  or  knowledge  of  the  surety,  as  re- 
quired by  the  contract,  which  likewise  in- 
creased the  risk  of  this  defendant  as  surety; 
and  (13)  that  he  Is  not  liable  to  the  plaintiff 
in  any  amount,  for  the  reason  that  the  plain- 
tiff has  not  been  damaged,  but  has  received 
more  than  his  money's  worth  for  every  ex- 
pense incurred.    The  plaintiff  demurred  gen- 
erally and  specially  to  Bazemore's  answer, 
and  the  demurrer  was  overruled. 

t.  We  will  consider  the  pleas  and  demur- 


rers in  so  far  as  we  think  the  Judgment  of 
the  court  was  erroneous  thereon.  The  de- 
murrer to  paragraph  8  of  Haigler*B  answer 
should  have  been  sustained;  the  alleged 
change  of  the  contract  in  the  particular  men- 
tioned having  been  the  result  of  an  agree- 
ment by  all  the  parties  thereto,  as  stated  Hi 
this  paragraph.  Such  consent  novation  could 
not  be  set  up  as  a  sufficient  and  valid  defense 
by  the  contractors.  The  demurrer  to  para- 
graph 4  of  Haigler's  answer  should  have  been 
sustained.  It  was  wholly  immaterial  from 
whom  Adams,  the  plaintiff,  purchased  the 
lumber  to  be  used  in  building  the  house;  it 
having  been  agreed,  as  alleged  in  paragraph 
3,  that  he  should  purchase  the  ''lumber  and 
other  things  necessary  in  the  construction  of 
the  house.**  Paragraph  6  of  the  contract  pro- 
vides how  the  contractors  shall  be  paid,  to 
wit,  that  the  architect  shall  make  an  estimate 
of  the  material  and  labor  put  into  the  build- 
ing during  the  preceding  month,  and  this  esti- 
mate shall  be  paid  by  the  owner,  deductlni: 
15  per  cent,  to  be  paid  on  the  completion  and 
acceptance  of  the  work.  This  clause  of  the 
contract  was  changed  by  the  owner  and 
Haigler,  the  contractor,  who  continued  the 
work  under  the  contract,  and  the  change  was 
for  the  benefit  of  the  contractor.  A  change 
for  the  benefit  of  the  contractor  and  with  his 
consent  certainly  could  not  be  pleaded  as  a 
defense  to  his  failure  to  complete  the  con- 
tract The  demurrer  to  the  sixth  paragraph 
of  Haigler's  answer  should  have  been  sus- 
tained; it  being  alleged  that  the  matter  there- 
in referred  to  was  the  result  of  an  agreement 
between  the  parties  to  the  contract  The 
twelfth  paragraph  of  Haigler's  answer  sets 
up  no  issuable  fact,  but  is  a  conclusion  of  the 
pleader,  and  constitutes  no  defense.  This 
paragraph  should  have  been  stricken. 

The  third  paragraph  of  the  answer  of  the 
defendant  Frey  shotild  have  been  stricken, 
for  the  same  reason  that  the  demurrer  to 
paragraph  3  of  Haigler's  answer  should  have 
been  sustained. 

The  demurrer  to  paragraphs  4,  5.  6,  7,  9, 
10,  12,  and  13  of  Bazemore's  answer  should 
have  been  sustained.  The  questions  made  by 
these  paragraphs  of  the  surety's  answer  are 
fully  covered  by  the  decision  of  the  Supreme 
Court  overruling  the  demurrers  to  the  peti- 
tion. These  allegations  of  the  petition  were 
held  by  the  Supreme  Court  not  to  constitute 
a  novation  of  the  contract  so  as  to  increase 
the  risk  of  the  surety  and  to  release  him  from 
the  contract  "The  act  of  Haigler  in  carry- 
ing on  the  work  was,  under  the  allegations 
of  the  petition,  not  a  novation,  but  in  pursu- 
ance of  the  original  contract  •  •  •  Baze- 
more's risk  as  surety  was  not  increased  by 
any  act  of  Adams,  and  •  •  ♦  the  condi- 
tion of  the  bond  was  broken  by  Haigler's 
failure  to  comply  with  the  terms  of  the  con- 
tract." "Haigler  was  allowed,  with  the 
knowledge  of  Bazemore,  the  surety,  to  con- 
tinue the  work  which  Frey  had  failed  to  com- 
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plete.  Both  Haigler  and  B^rey  were  under 
an  obligation  to  complete  the  work,  and  it 
was  immaterial  to  the  plaintiff  which  one 
actnaRy  did  the  work.  Bazemore,  the  surety, 
was  surety  for  both,  and  he  was  alike  re- 
sponsible for  the  failure  of  either."  Adams 
V.  Haigler,  123  Ga.  659,  664,  51  S.  E.  638. 

The  decision  of  the  Supreme  Court,  we 
think,  reduced  the  defenses  that  could  be 
made  by  the  defendants  (1)  to  showing  that 
the  delay  in  completing  the  work  was  due  to 
the  alterations  and  additions  made  by  the 
plaintiff,  and  not  by  the  fault  of  the  contract- 
ors; (2)  to  any  material  changes  in  the  con- 
tract not  embraced  in  the  admitted  changes 
set  out  in  the  petition,  and  which  were  not 
consented  to  by  the  defendant  Bazemore,  and 
which  increased  his  risk  as  surety.  (3)  The 
separate  answer  of  Frey  averred  that  the 
plaintiff  had,  with  the  consent  of  Haigler,  re- 
leased him  from  compliance  with  the  con- 
tract This  made  a  sufficient  defense  as  to 
him,  if  true.  Except  as  herein  ruled,  we 
think  the  judgment  of  the  trial  court  in  over- 
ruling the  demurrers  to  the  pleas  was  right 

2.  We  think  the  court  erred  in  sustaining 
the  motion  to  nonsuit.  The  question  on  tlie 
nonsuit  is,  not  whether  the  plaintiff  was  en- 
titled to  recover,  but  whether  his  evidence 
supported  the  case  made  by  the  allegations 
of  his  petition.  An  examination  of  the  evi- 
dence will  show  that  the  plaintiff  substan- 
tially supported  the  allegations  of  his  peti- 
tion. The  damage  claimed  under  the  con- 
tract was  composed  of  three  items:  (1)  The 
sum  of  $426.03,  l>esldes  interest,  expended  by 
the  plaintiff  in  excess  of  the  contract  price 
in  the  purchase  of  material  and  in  the  pay- 
ment of  labor;  (2)  $40,  the  rental  value  of  the 
house  between  the  date  fixed  in  the  contract 
for  the  completion  of  the  house  and  the  date 
when  it  was  sufficiently  completed  for  occupa- 
tion; (3)  $33.60  for  additional  work  necessary 
to  be  done,  and  the  material  therefor,  in  or- 
der to  complete  the  house  in  accordance  with 
the  contract  In  support  of  these  items  the 
plaintiff  introduced  the  contract  and  bond 
sued  on,  and  showed,  by  his  own  testimony 
and  that  of  his  architect,  that  the  contractors 
commenced  work  under  the  contract  In  a 
few  days  one  of  the  contractors,  Frey,  aban- 
doned the  work  without  the  consent  of  the 
plaintiff,  and  the  other  contractor,  Haigler, 
continued  under  the  contract  He  could  not 
get  credit  for  the  material,  nor  could  he  pay 
for  the  labor,  unless  Adams  would  agree  to  be 
responsible.  It  was  agreed  between  Adams 
and  Haigler  that  Adams  would  furnish  the 
money  to  meet  the  pay  rolls  and  would  pay 
the  bills  for  the  material  whenever  they  were 
approved  by  Haigler.  The  payments  made 
by  Adams  for  material  and  labor,  according 
to  the  evidence,  exceeded  the  contract  price 
by  $426.08.  There  seems  not  to  have  been 
any  proof  submitted  by  the  plaintiff  In  sup- 
port of.hls  claim  for  $40  as  the  rental  value 
of  the  house  for  the  month  he  was  delayed  in 
getting  into  it    The  item  of  $33.60,  covering 


additional  work  and  materials  necessary  to 
complete  the  house  in  accordance  with  the 
terms  of  the  contract  was  proved  by  the  tes- 
timony of  the  architect  and  the  plaintiflt 
The  evidence  introduced  in  bdialf  of  the 
plaintiff,  assuming  it  to  be  true,  proved  his 
case  as  laid,  except  as  to  the  item  of  $40 
above  mentioned;  and  it  was  error  to  grant 
the  nonsuit 
Judgment  reversed. 


(2  GkL  App.  173) 

CA  VENDER  ▼.  ATKINa     (No.  827.) 

(Court  of  Appeals  of  Georgia.    June  20,  1907.) 

GoNTiNnANCS— Abseivcb  op  Partt. 

There  is  no  abuse  of  discretion,  in  refusinc 
a  continuance  upon  the  ground  of  the  absence  of 
a  party  to  a  cause,  where  it  is  not  made  to  ap- 
pear that  such  party  is  at  the  time  of  the  trial 
unable  to  be  present 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  10,  Continuance,  S  41.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Chattooga 
County;  Moses  Wright  Judge. 

Attachment  in  a  Justice's  court  by  D.  J. 
Atkins  against  J.  W.  Cavender.  From  a 
Judgment  of  the  superior  court  dismissing  a 
petition  for  certiorari  to  review  the  Judg- 
ment in  the  Justice's  court  for  plaintiff,  de- 
fendant brings  error.  Affirmed,  with  direc- 
tion. 

Taylor  &  Jolly  and  McHenry  ft  Porter,  for 
plaintiff  in  error.  F.  W.  Copeland  and  J.  M. 
Bellali,  for  defendant  in  error. 

RUSSELfL,  J.  The  defoidant  In  error 
caused  to  be  issued  against  the  plaintiff  in 
error  an  attachment,  upon  the  ground  that 
he  was  not  a  resident  of  the  state  of  Georgia, 
which  was  returned  to  the  Justice's  court  of 
the  962d  district  to  the  February  term,  held 
February  4,  1905.  Prior  to  the  court  day  the 
plaintiff  in  error  spoke  to  the  Justice  of  the 
peace  about  a  continuance  of  the  case,  in 
order  that  he  might  aUend  the  superior  court 
of  Murray  county.  Upon  his  return  to  his 
home  in  Chattanooga,  Tenn.,  he  inclosed  the 
following  certificate  in  the  letter  whidi  fol- 
lows: 

"Mr.  J.  W.  Cavender  is  ill  with  la  grippe* 
and  unable  to  attend  to  business. 

"C.  Holzclaw,  M.  D. 
''State  of  Tennessee,  0)unty  of  Hamilton. 

"Sworn  to  and  subscribed  before  me  thia 
the  1st  day  of  February,  1905. 

.  "W.  8.  Weltzell,  N.  P.    [Seal.]- 
"Chattanooga,  Tenn.,  Feb.  1st  19(». 

"Esquire  Geo.  O.  Ramsey,  Subnigna,  Ga. — 
Dear  Sir:  I  returned  home  sick,  and,  as  I  am 
not  able  to  come  down  Saturday,  I  send  you 
my  doctor's  affidavit  which  Is  proper  show- 
ing for  you  to  continue  the  case.  Hope  the 
continuing  of  it  won't  disconcert  any  one 
I  am  sorry  I  am  not  able  to  come. 

'  "Your  friend,  J.  W.  Cavender.'* 
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Upon  this  showins  the  judge,  in  the  ex- 
ercise of  his  discretion,  refused  to  continue 
the  case  and  rendered  judgment  in  favor  of 
the  plaintiff.  As  appears  from  the  answer  of 
the  justice,  no  plea  had  been  filed  in  the 
case,  and  no  point  is  made  that  evidence 
sufficient  to  authorize  the  judgment  was  not 
adduced.  The  defendant  carried  the  case  to 
the  superior  court  by  certiorari,  where  the 
petition  was  dismissed;  and  exception  is 
taken  to  the  judgment  dismissing  the  certio- 
rari. 

The  only  question  in  the  case  is  whether 
the  Justice  of  the  peace  abused  his  discre- 
tion in  refusing-  a  continuance  of  the  case 
upon  the  showing  made.  We  agree  with  the 
judge  of  the  superior  court  in  holding  that 
the  magistrate  was  not  required  to  con- 
tinue  the  case  upon  the  showing  presented. 
The  certificate  of  the  physician  purported  to 
give  the  condition  of  the  party  on  February 
1st.  The  court  did  not  sit  until  February 
4th,  and  the  certificate  contained  no  state- 
ment which  could  inform  the  court  as  to  the 
duration  of  the  movant's  illness,  or  from 
which  the  court  could  absolutely  Infer  that 
the  movant's  aliment  would  continue  until 
the  day  upon  which  court  was  to  be  held. 
We  think  every  facility  should  be  afforded 
each  and  every  party  in  every  case  for  fairly 
presenting  his  side  of  the  issue,  and  that  the 
law  of  continuance  should  be  given  a  liberal 
construction;  but  we  are  not  prepared  to  say 
that  the  trial  judge  in  this  case  abused  the 
discretion  with  which  he  is  vested  by  law. 
The  mere  absence  of  a  party  has  nowhere 
been  held  to  be  of  itself  enough  to  authorize 
the  continuance  of  the  case.  A  meritorious 
reason  existing  at  the  time  of  the  trial,  which 
prevents  his  presence,  must  l>e  made  to  ap- 
pear; and  It  should  further  be  shown  that 
the  presence  of  the  party  would  be  likely  to 
canse  a  different  result  from  that  obtained, 
before  the  judgment  should  be  set  aside  and 
a  new  trial  ordered.  'The  law's  delay"  is 
one  of  the  most  serious  Impediments  in  the 
administration  of  substantial  justice  in  the 
courts.  We  do  not  mean  to  say  that  in  any 
case  there  should  t>e  unseemly,  undue,  or 
unjust  haste;  but  hope  deferred  makes  the 
heart  sl(±,  and  many  a  case  Is  killed  by  con- 
tinuance. 

Though  constrained  to  affirm  the  judgment 
In  this  case,  for  the  reason  1;hat  the  showing 
made  did  not  require  a  continuance,  because 
It  did  not  cover  the  date  of  trial,  this  judg- 
ment is  not  to  preclude  or  prevent  the  plain- 
tiff in  error  from  proceeding  by  equitable 
petition  to  have  the  judgment  rendered  set 
aside,  if  as  a  matter  of  fact  he  has  a  merito- 
rious, defense  and  was  really  physically  un- 
able on  the  day  of  trial  to  attend  court  The 
judgment  is  affirmed,  with  direction  that  this 
judgment  shall  not  operate  to  prejudice  the 
ri^ht  of  plaintiff  in  error  to  proceed  accord- 
ingly. 
Judgment  affirmed,  with  direction. 


(2  GhL  App.  36) 
SOUTHERN  RY.  00.  T.  JOHNSON. 
(No.  103.) 
(Oonrt  of  Appeals  of  Georgia.    May  24.  1907.) 

1.  CaBBIEBS— ^/ABBIAOE  OF   GOODS— ACTIONS— 

Question  fob  J ijbt— Delivery. 

Delivery  of  freight  to  a  common  carrier, 
where  an  action  is  brought  to  recover  for  loss 
of  articles  alleged  to  have  been  delivered,  is  a 
question  of  fact  for  the  determination  of  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  8  596.] 

2.  Same  —  CoNTBACTs    fob    Tbanspobtation 
Implied.  ^ 

Where  the  evidence  antnorizes  a  finding  that 
certain  goods  were  delivered  to  the  agent  of  a 
railroad  company,  who  received  them  and  was 
made  acquainted  with  their  destination,  a  con- 
tract  of  carriage  ma^  be  implied,  although  no 
bill  of  lading  or  receipt  for  the  goods  be  ussued 
and  delivered  to  the  shipper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  S  202.] 

3.  Sams  —  Actions  —  PxBsoRS    Entitled    to 
Sue. 

While,  in  the  al>sencs  of  a  contmct  a  per- 
son who  has  no  property,  general  or  special,  in 
goods,  cannot  sue  in  his  own  name,  in  tort,  for 
the  destruction  of  such  goods  by  a  carrier,  nev- 
ertheless the  contract  need  not  lie  in  writing,  but 
may  l)e  implied  from  delivery  and  acceptance  of 
the  goods  for  shipment,  and  the  consignor  may 
sue  for  the  loss  or  nondelivery,  though  ne  be  but 
a  bailee.  '*He  has  such  a  special  property  in 
the  goods  as  to  give  him  a  right  of  action." 
Great  Western  R.  Co.  v.  McComas,  33  111.  185. 
The  shipper,  if  not  the  owner,  holds  the  recovery 
in  trust  for  the  true  owner. 

4.  Same. 

**The  ship^r  Is  a  party  in  interest  to  the 
contract,  and '  it  does  not  lie  with  the  carrier 
who  made  the  contract  with  him  to  say,  upon  a 
breach  of  it,  that  he  is  not  entitled  to  recover 
the  damages,  unless  it  l>e  shown  that  the  con- 
signee objects."  Hooper  v.  Railway  Co.,  27 
Wis.  81,  9  Am.  Rep.  4^. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Appling  Coun- 
ty;  T.  a.  Parker,  Judge. 

Action  by  Mrs.  Johnson  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Mrs.  John- 
son having  died  pending  the  writ  of  error,  J. 
O.  Johnson,  her  administrator,  was  made  par- 
ty defendant  in  error.    Affirmed. 

De  Lacy  &  Bishop  and  H.  A.  King,  for 
plaintiff  in  error.  J.  H.  Thomas,  for  defend- 
ant in  error. 

RUSSELL,  J.  Mrs.  Johnson,  the  plaintiff 
in  the  court  below,  agreed  with  Krauskoff 
Bros.  &  Co.,  of  Savannah,  Ga.,  to  take  a  cer- 
tain shipment  of  hats  to  her  store;  they  in- 
sisting that  she  keep  or  buy  all  the  hats  in 
the  shipment,  but  allowing  her  the  privilege 
of  returning  to  them  such  of  the  goods  as  she 
did  not  want  She  took  the  goods  on  these  con- 
ditions to  her  place  of  business  and  kept  them 
for  some  time,  but  finally  decided  to  ship  back 
to  them  the  larger  portion  of  the  goods,  packed 
them  in  boxes,  and  had  them  marked  **K. 
B.  &  Co.,  Savannah,  Ga.,"  and  delivered 
them  to  a  drayman  to  take  to  the  depot 
The  drayman  swears  that  he  delivered  the 
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goods  to  the  agents  of  Krauskoff  Bros.  & 
Ck>.  at  the  depot,  and  that  he  delivered  them 
as  he  was  accustomed  to  deliver  sucl^  goods. 
The  evidence  of  the  plaintiff  showed  that 
she  delivered  the  goods  to  the  agents  of 
Krauskoff  Bros.  &  Co.,  and  that  these  agents 
accepted  them  for  shipment,  but  failed  to 
furnish  her  with  a  hill  of  lading,  receipt,  or 
other  evidence  of  delivery.  Krauskoff  Bros. 
&  Co.  not  having  received  any  of  the  goods, 
or  any  bill  of  lading  or  receipt  of  shipment, 
naturally  Insisted  on  payment  for  the  en- 
tire shipment,  and  Mrs.  Johnson,  having 
failed  in  her  effort  ^o  return  a  portion  of  the 
goods;  paid  for  them.  She  then  sued  the 
railroad  company  in  a  Justice's  court  for  the 
value  of  the  goods  delivered  to  the  company. 
This  suit  was  appealed  to  the  superior  court, 
and  a  verdict  was  rendered  for  the  plaintiff. 
The  original  defendant  in  error,  Mrs.  John- 
son, having  died  pending  the  writ  of  error, 
J.  C.  Johnson,  her  administrator,  was  made 
a  party  defendant  in  error. 

Learned  counsel  for  plaintiff  In  error  In- 
sists that  this  action  is  a  suit  in  tort,  and  that 
for  that  reason  the  plaintiff  was  not  entitled 
to  recover,  because  it  appears  that  she  had 
no  title  to  the  goods  that  were  lost  While 
particularity  of  pleading  Is  not  required  In 
Justices'  courts,  we  think  it  very  clear  that 
the  suit  is  one  on  a  contract  of  carriage  aris- 
ing from  the  transaction  between  the  plain- 
tiff as  bailee  and  agent  for  Krauskoff  Bros. 
St  Co.,  and  the  defendant  .as  common  carrier. 
In  the  summons  it  Is  alleged  that  "all  the 
articles  named  In  said  bill  of  particulars 
♦  ♦  ♦  were  turned  over  to  said  company 
by  petitioner  to  be  transported,"  etc;  "said 
railway  company  being  a  common  carrier  for 
hire,"  etc.,  and  "said  railway  company  hav- 
ing failed  to  deliver  the  goods  as  agreed  be- 
tween them  and  the  shipper,  the  said  Mrs. 
J.  0.  Johnson,  at  their  destination,  Savan- 
nah, Gra.,  as  aforesaid.*'  We  think  that  this 
alleges  a  contract,  and  asks  recovery  only  for 
the  breach  of  such  contract;  and  it  is  only 
upon  the  theory  that  a  contract  was  proved 
that  the  verdict  can  be  sustained,  for  the 
plaintiff  failed  to  show  tbat  she  had  title  to 
the  goods  in  question,  and,  of  course,  no  one 
but  the  owner  can  recover  damages  In  tort* 

The  plaintiff  in  error  claims  that  there 
was  no  contract;  and  the  evidence  certainly 
discloses  that  there  was  no  written  contract 
to  carry  the  goods  In  question.  It  is  Insisted 
that  the  goods  were  never  received;  that  the 
evidence  fails  to  show  proper  identification 
of  the  goods  sued  for,  or  their  delivery  to  the 
company.  The  plaintiff  In  error  further  con- 
tends that  the  defendant  in  error  had  no 
right  to  her  recovery  in  the  court  below,  be- 
cause she  had  no  title  to  the  goods  sued  for. 
As  to  whether  or  not  there  was  delivery  and 
Identification  of  the  goods,  and  proof  of  their 
delivery  to  the  carrier,  these  are  questions  of 
fact;  and  the  evidence  admitted,  so  far  as 
this  portion  of  the  case  is  concerned,  author- 
zed  the  finding  of  the  jury.    Mrs.  Johnson 


testified  that  she  packed  the  hats  in  two 
boxes  and  saw  her  husband  mark  them  "K. 
B.  &  Co.,  Savannah,  6a."  She  herself  deliv- 
ered these  boxes  to  the  drayman.  The  dray- 
man swears  that  he  delivered  these  boxes  to 
the  agents  of  the  company,  and  called  their 
attention  to  their  presence  in  the  depot; 
and  to  show  that  they  were  the  same  two 
boxes,  the  plaintiff's  husband  testifies  that 
he  saw  them  at  the  depot  after  the  drayman 
carried  them  there,  and  called  the  attention 
of  the  company's  agent  to  the  marking  or 
lettering  he  had  placed  on  them.  If  the  J\2ry 
believed  plaintiff's  witnesses,  there  could  be 
no  doubt  as  to  the  identification  of  the  goods 
sued  for,  and  of  their  delivery  to  the  com- 
pany. While  we  agree^  with  coimsel  for 
plaintiff  in  error  that  the  testimony  fails  to 
show  that  Mrs.  Johnson  was  the  owner  of 
the  goods  (although  she  did  pay  for  them 
after  their  loss),  still,  if  we  are  right  in  our 
construction  of  the  nature  of  this  suit,  it  be- 
comes Immaterial  that  Mrs.  Johnson  was  not 
the  owner;  for  by  delivery  of  the  goods  to 
the  carrier  for  shipment  to  the  place  marked 
upon  the  boxes,  to  wit.  Savannah,  Ga.,  and 
their  acceptance  by  the  railroad  company  for 
that  purpose,  a  contract  to  carry  arose  by 
natural  implication,  and  the  ownership  of  no 
person  other  than  Mrs.  Johnson  is  disclosed, 
and  it  is  not  sought  to  enforce  the  rights 
of  any  other  person.  Mrs.  Johnson,  although 
not  the  true  owner,  can  maintain  the  action, 
and  could  hold  the  recovery  in  trust  for  the 
true  owner.  Construing  the  decision  in  Car- 
ter V.  Southern  Railway  Company,  111  6a. 
38,  36  S.  B.  308,  50  L.  R.  A.  354,  with  the 
Lockhart  Case,  73  Ga.  472,  64  Am.  Rep.  8S3, 
it  may  be  stated  that  a  bailee  may  sue  for 
the  breach  of  a  contract  of  carriage  made 
with  him.  It  is  distinctly  decided  in  Carter 
V.  Southern  Railway  Company  that  a  person 
who  has  in  charge,  as  agent,  the  goods  of 
another,  and  who  makes  with  the  common 
carrier  a  contract  to  ship  the  goods,  in  which 
the  agency  is  not  disclosed,  may  maintain  an 
action  in  his  own  name  for  the  breach  of  the 
contract.'  Such  a  plaintiff  being  the  consign- 
or of  the  goods  shipped,  the  contract  is  made 
with  him,  and  he  is  primarily  liable  for  the 
charges  for  carriage.  The  carrier,  having 
treated  him  as  the  owner  of  the  goods,  can- 
not dispute  his  title,  unless  the  title  of  the 
true  owner  is  sought  to  be  enforced  against 
the  carrier.  It  is  equally  well  settled  that, 
where  a  plaintiff  has  no  interest  In  the  prop- 
erty and  no  contract  with  the  carrier,  he  has 
no  cause  of  action.  Lockhart  v.  Railroad,  73 
Ga.  472,  54  Am.  Rep.  883.  We  are  of  the 
opinion  that  under  the  evidence  Mrs.  John- 
son was  such  a  bailee  of  the  goods  in  ques- 
tion that,  if  she  had  made  a  contract  -with 
reference  to  theiif  transportation,  she  could 
have  maintained  an  action  for  the  breach  of 
the  contract 

The  real  question  in  this  case,  then  is. 
Was  a  contract  of  carriage  entered  into  be- 
tween Mrs.  Johnson  and  the  carrier?    No  bill 
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of  lading,  freight  receipt,  or  other  written 
evidence  of  a  contract,  was  put  in  evidence, 
and  we  must  therefore  determine  from  the 
circumstances  appearing  in  evidence  whether 
the  defendant  company  made  a  contract  to 
transport  the  goods  in  question.  The  evi- 
dence of  the  plaintiff  discloses  nothing  on 
this  subject.  She  delivered  the  goods  to  a 
drayman,  and  she  never  received  a  bill  of 
lading,  and  had  no  knowledge  of  what  the 
drayman  did  with  the  goods  after  she  turned 
them  over  to  him.  Her  husband  testified 
that  the  goods  were  delivered  to  the  com- 
pany's agent,  for  he  saw  the  boxes  contain- 
ing them  at  the  depot,  and  called  the  atten- 
tion of  the  company's  agent,  Lee  Patterson, 
to  the  marking  on  the  box,  "K.  B.  &  Ck>.,  Sa- 
vannah, Ga.*'  The  drayman  testified  that  he 
delivered  two  boxes,  marked  "K.  B.  &  Co.," 
to  the  depot  agent  at  Baxiey.  He  did  not 
get  a  bill  of  lading  at  that  time,  because  he 
was  In  a  hurry.  It  appears,  therefore,  that 
there  was  evidence  to  authorize  the  jury  to 
find  that  the  two  boxes  of  hats  were  deliver- 
ed by  the  plaintiff  to  the  company  for  ship- 
ment, and  accepted  by  them.  They  were 
plainly  marked  "K.  B.  &  Ck>.,  Savannah, 
6a.,"  and  the  testimony  Is  undisputed  that 
the  goods  for  whose  loss  the  suit  is  brought 
were  contained  In  boxes  marked  '*K.  B.  & 
Co.,  Savannah,  Ga."  According  to  testimony 
which  the  Jury  was  authorized  to  b^leve» 
there  was  nothing  lacking  to  show  an  im- 
plied contract,  and  the  t^ms  of  the  contract 
The  point  of  destination  was  plainly  marked 
on  both  boxes,  and  when  the  railroad  com- 
pany received  the  goods,  without  objection, 
under  the  evidence  that  it  was  quite  usual 
not  to  make  out  bills  of  lading  Immediately, 
the  company  tacitly  agreed  to  deliver  them, 
either  at  destination  or  to  a  connecting  cai^ 
rler,  to  be  transported  to  destination.  The 
course  of  dealing  evidenced  a  contract  The 
jury  could  well  imply  a  contract  from  the 
acceptance  of  the  goods  for  shipment,  and 
that  it  was  only  through  oversight  that  a  re- 
ceipt or  bill  of  lading  was  not  Issued.  So  we 
do  not  think  that  the  contention  of  plaintiff 
in  error  that  this  Is  an  action  in  tort  is  sus- 
tained. In  any  event  a  conmion  carrier  can- 
not dispute  the  title  of  the  person  delivering 
the  goods  for  shipment,  by  setting  up  ad- 
verse title  in  himself  or  in  a  third  person, 
which  is  not  being  enforced  against  him. 
Wallace  v.  Matthews,  39  Ga.  617,  99  Am. 
Dec.  473.  Payment  to  the  administrator  of 
Mrs.  Johnson  will  be  full  protection  against 
payment  to  any  one  else. 
Judgment  affirmed. 


(2  Ga.  App.  192) 

DICKS  V.  STATE.     (No.  490.) 
(Court  of  Appeals  of  Georgia.    June  20,  1907.) 
1.  Witnesses— Examination  by*  Court. 

While  the  court  has  a  right  to  question  a 
witness  during  the  trial  of  a  case,  the  examina- 
tion must  be  carefully  guarded  so  as  not  to  vio- 
late the  inhibition  of  section  4334,  Civ.  Code 


1895.  The  examination  of  the  witness  by  the 
court  in  this  case  was  not  so  guarded,  and 
amounted  to  a  clear  violation  of  that  section. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  |  852.] 

2.  Criminal  Law— Appeal  —  Objeotions 

Waived. 

Exceptions  not  insisted  on  in  the  argument, 
or  covered  by  the  brief,  will  be  treated  as, aban- 
doned. 

[Ed.  Note.— For  cases  in  point,  se^  Cent.  Dig. 
yoi.  3,  Appeal  and  Error,  S  4256.] 

(Syllabus  by  the  Court) 

Elrror  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond^  Judge. 

John  Dicks  waa  convicted  of  burglary,  an4 
brings  error.    Reversed. 

A.  L.  Franklin,  for  plaintiff  in  error.  J.  S. 
Reynolds,  Sol.  Gen.,  and  John  M.  Qraham, 
for  the  State. 

HILIi,  C  J.  Plaintiff  In  error  was  con- 
victed for  a  violation  of  section  184  of  the 
Penal  Code  of  1895,  upon  an  indictment 
charging  that  he  did  break  and  enter  a  cer^ 
tain  railroad  box  car  of  the  Augusta  South- 
em  Railroad  Company  with  the  Intent  to 
steal  valuable  goods  therein,  and*  after  hav* 
Ing  80  entered,  did  wrongfully  and  fraudu- 
lently take  and  carry  away,  with  Intent  to 
steal  the  same,  two  boxes  of  raislna,  the 
property  of  the  said  raflroad  company.  His 
motion  for  a  new  trial  was  overruled,  and 
the  case  is  before  this  court  for  review.  Ex- 
ceptions to  the  judgment  of  the  court  in 
overruling  a  plea  in  abatement,  and  in  ad- 
mitting certain  testimony  over  the  objection 
of  the  defendant,  are  not  alluded  to  in  the 
brief  filed  In  this  court,  and  will  therefore 
be  treated  as  abandoned.  Two  points  are 
presented  for  the  decision  of  this  court 

1.  It  is  complained  that  the  presiding  Judge 
erred,  in  that  he  intimated  to  the  Jury  his 
opinion  of  the  defendant's  guilt  and  what 
had  been  proved,  as  follows:  During  the 
progress  of  the  trial  and  after  the  defendant 
had  made  his  statement,  the  detective  who 
made  the  arrest  and  who  discovered  the 
stolen  property  was  recalled,  and  after  he 
had  been  examined  by  counsel  for  both  the 
state  and  the  defendant  the  court  continued  • 
the  examination  as  follows:  "Q.  Was  he 
told  what  he  was  being  arrested  for?  A. 
We  carried  a  search  warrant,  and  told  him 
we  had  a  search  warrant  for  his  place  and 
for  him;  and  he  never  did  make  any  ex- 
planation as  to  where  the  goods  came  from 
or  why  he  was  in  possession  of  them.  Q.  Did 
he  make  any  denial?  A.  No,  sir.  Q.  Did  he 
see  these  raisins?  A.  Yes,  sir.  Q.  Said  noth- 
ing about  Aaron  Skinfield  at  that  time?  A. 
No,  sir;  he  did  not  Q.  Were  you  present  at 
the  preliminary  hearing?  A.  I  was.  Q.  Did 
he  make  any  denial  'there?  A.  Not  that  I 
heard.  Q.  Have  you  ever  heard  of  Aaron 
before  In  connection  with  this  case?  A,  No, 
sir;  I  think  not"  Then  the  witness  was 
cross-examined,  and  the  court  asked  him  the 
following  questions:    "Q.  ETxplain  to  the  Jn- 
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ly  where  John  Dicks  was  when  you  and  the 
gentleman  with  you  discoyered  this  first  box 
of  raisins  in  his  house.  A.  He  was  there  in 
the  room.  Q.  Did  he  or  not  see  you  put  your 
hands  on  the  box  of  raisins  and  take  them 
into  your  custody?  A.  I  don't  see  why  he 
could'nt  He  was  right  there  in  the  room, 
dressing.  Q.  Did  he  see  you  with  the  two 
1)0X68  of  raisins?  A.  Yes,  sir.  Q.  Did  he 
see  you  remove  them  from  his  house?  A. 
I  cau't  say  that  he  did.  .because  we  ran  him 
right  olT  to  jail.  Q.  Did  he  see  you  with 
these  boxes  of  raisins  at  the  time?  A.  Yes, 
sir.  Q.  Did  he  offer  you  any  explanation? 
A.  No,  sir.  Q.  Did  he  say  he  got  them  from 
Aaron  Skinfield?  A.  He  did  not  Q.  Were 
those  raisins  at  the  magistrate's  office?  A. 
Yes,  sir.  Q.  Did  he  say  there  at  the  magis- 
trate's office  tliat  he  got  them  from  Skin- 
field?  A.  No,  sir;  he  did  not  Q.  Have  you 
eyer  seen  him  where  those  boxes  of  raisins 
were,  at  police  headquarters  or  anywhere 
else,  when  he  was  being  charged  with  this 
crime?  A.  Yes,  sir;  they  were  at  the  mag- 
istrate's there,  and  he  was  faced  with  them 
there.  Q.  Did  he  offer  any  explanation?  A. 
No,  sir.  Q.  Did  he  offer  the  explanation 
that  Skinfield  had  come  to  his  house  and 
asked  permission  to  leaye  them  there?*  A. 
No,  sir."  Defendant's  counsel  continued  to 
cross-examine  the  witness,  and  when  he 
finished  the  court  asked  the  following  ques- 
tions: "Q.  How  long  did  John  Dicks  stay 
in  Jail  before  he  had  a  preliminary  and  went 
out  on  bond?  A.  I  don't  remember  how 
long.  I  think  he  was  there  probably  three 
weeks.  Q.  Did  you  see  him  during  that 
time?  A.'  Yes,  sir.  Q.  Did  he  offer  you  any 
explanation?  A.  No,  sir;  none  at  all.  He 
told  me  to  go  to  his  lawyer." 

To  illustrate  the  pertinency  of  the  fore- 
going examination  It  is  only  necessary  to 
state  that  the  only  evidence  of  the  defend- 
ant's guilt  was  the  presumption  arising 
from  the  possession  of  the  stolen  property 
soon  after  the  commission  of  the  crime,  with- 
out a  satisfactory  explanation  of  such  pos- 
session. This  detective,  three  days  after  the 
raisins  were  stolen  from  the  car,  found  them 
In  the  defendant's  house.    Neither  at  that 


time,  nor  on  the  subsequent  occasions  al- 
luded to  by  the  court  when  he  had  an  op- 
portunity to  do  so,  did  he  ever  make  any  ex- 
planation at  all  of  his  possession.  He  de- 
layed his  explanation  until  he  made  hiB 
statement  to  the  Jury  on  the  trial;  then  stat- 
ing that  one  Aaron  Skinfield  left  them  at  his 
house  the  night  they  were  stolen.  The  iter- 
ation and  reiteration  by  the  court  of  this 
strongly  incriminating  omission  on  the  part 
of  the  defendant  must  have  forcibly  impress- 
ed the  Jury  with  the  idea  that  in  the  oi^- 
ion  of  the  Judge  the  explanation  of  his  pos- 
session of  the  stolen  goods,  as  then  given  by 
the  defendant  was  a  fabricated  afterthought. 
The  emphasis  which  the  Judge  by  his  ques- 
tions gave  to  this  significant  failure  of  the 
defendant  on  the  repeated  occasions  before 
the  trial,  when  It  was  to  his  interest  to  have 
promptiy  made  an  explanation,  and  when  it 
was  reasonable  to  think  that  he  would  have 
done  60,  indicated  that  the  Judge  had  very 
grave  doubts  of  the  truth  of  the  one  made. 
This  question  has  been  fully  covered  by  the 
recent  decision  of  this  court  in  the  Sharpton 
Case,  1  Ga.  App.  642,  57  S.  B.  929.  We  can 
only  repeat  what  we  said  then — ^that  while 
the  court  can  with  propriety  ask  questions 
of  a  witness  on  the  stand  for  the  purpose 
of  bringing  out  the  facts  of  the  case,  sucb 
practice  is  imprudent  and  unsafe,  and  will 
Invariably  result  in  the  imperative  grant  of 
a  new  trial  when  such  examination  is  at  all 
extended  and  on  the  vital  points  of  the  case. 
The  rather  lengthy  examination  of  the  wit- 
ness above  set  out  calling  repeated  atten- 
tion to  the  weak  point  In  the  defense,  was 
a  clear,  though  doubtiess  an  unconscious, 
violation  of  the  right  of  the  defendant  to 
have  his  guilt  determined  by  the  Jury  with- 
out the  slightest  assistance  from  the  court. 

2.  It  is  insisted  that  there  was  no  evidence 
of  a  "breaking"  of  the  car.  We  have  care- 
fully examined  the  brief  of  evidence,  and 
we  find  that  while  the  evidence  on  this  point 
is  weak  and  not  entirely  satisfactory,  yet 
there  is  some  evidence  to  support  the  ver- 
dict  as  to  this  fact  and  the  trial  court  was 
satisfied. 

Judgment  reversed. 
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ACKER  ▼.  ANDERSON  COUNTY. 

(Supreme   Court  of   South   Carolina.    Aug.   0^ 
1907.) 

Chkoners  —  Inquest  —  Fees  —  Liability    of 
County. 

An  inquest  over  a  dead  body  is  a  proceed- 
ing essentially  criminal  in  ita  nature,  and  falls 
within  rhe  term  "criminal  proceedings/*  for 
which  salaries  are  provided  in  lieu  of  fees  given 
by  Civ.  Code  1902,  fi  3117— section  1006  pro- 
viding for  salaries  of  magistrates  in  Anderson 
county,  and  section  994  providing  that  magis- 
trates shall  receive  annual  salaries  in  lieu  of 
fees  in  criminal  cases  or  proceedings — and  a 
magistrate  in  Anderson  county  holding  an  in- 
quest cannot  collect  fees  from  the  county  there- 
for. 

Appeal  from  Common  Pleas  Circuit  Court 
Court  of  Anderson  County;  Watts,  Judge. 

Controversy  without  action  between  K.  V. 
Acker  and  Anderson  county.  Judgment  for 
defendant.    Plaintiff  appeals.    Affirmed. 

J.  B.  Breazeale,  for  appellant  Bonham  & 
Watkins,  for  respondent 

JONES,  J.  This  was  a  controversy  In  the 
circuit  court  without  action  upon  an  agreed 
statement  of  facts.  The  plaintiff  Is  a  magis- 
trate for  Anderson  county,  and  in  the  year 
1905  held  two  Inquests  over  dead  bodies,  for 
which  services  he  presented  a  claim  for  $17 
to  the  county  commissioners  of  Anderson 
county.  The  inquests  were  held  more  than 
15  miles  from  the  courthouse  and  upon  the 
request  of  two  reputable  citizens.  The  coun- 
ty commissioners  refused  to  pay  the  claim, 
upon  the  ground  that  the  statutes  make  no 
provision  for  the  payment  of  such  fees  to 
magistrates  in  Anderson  county.  The  cir- 
cuit court  sustained  this  view  and  dismissed 
the  proceedings. 

We  concur  with  the  circuit  court  Costs 
and  fees  are  never  allowed  to  an  officer  un- 
'less  some  statute,  strictly  construed,  confers 
the  right  Lancaster  y.  Barnwell,  40  S.  C. 
446,  19  S.  E.  74;  Green  v.  Anderson  Co.,  56 
S.  C.  411,  34  S.  E.  691.  We  find  no  statute 
authorizing  such  costs. 

The  authority  of  a  magistrate  to  hold  an 
inquest  lis  derived  from  section  888,  Code  of 
Laws  1902,  which  provides  that  "any  magis- 
trate of  the  county,  except  in  the  county  of 
Charleston,  is  authorized  and  required  to 
exercise  all  the  powers  and  discharge  all  the 
duties  of  the  coroner  in  holding  inquests  over 
the  body  of  deceased  persons  and  taking  all 
proper  proceedings  therein,  in  all  cases  where 
the  coroner  of  the  county  is  sick,  or  absent 
or  at  a  greater  distance  than  fifteen  miles 
from  the  place  for  such  inquiry,  or  when  the 
office  is  vacant"  Section  3117,  1  Ciyll  Code 
1902,  among  the  fees  and  costs  of  magis- 
trates for  civil  and  criminal  matters,  pro- 
vides a  fee  of  $8.50  for  "proceedings  on  cor- 
oner's inquest  as  prescribed  by  law."  But 
section  1006  of  that  volume  and  amendatory 
statutes  provide  for  salaries  of  magistrates 
in  Anderson  county,  and  section  994  express- 
ly provides  that  the  magistrates  "shall  re- 
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celve  annual  salaries  in  lieu  of  all  fees  and 
costs  in  criminal  cases  or  proceedings."  An 
inquest  over  a  dead  body  is  a  proceeding  es- 
sentially criminal  in  its  nature,  and  must 
fall  within  the  meaning  of  the  term  "crimin- 
al proceeding,"  in  lieu  of  fees  for  which  the 
salary  is  provided.  Cr.  Code  1902,  §8  701- 
729,  regulates  the  procedure,  and  by  section 
890,  1  Civ.  Code  1902,  the  hiquisition  and 
evidence  must  be  returned  to  the  clerk  of 
the  court  of  general  sessions.  This  would 
be  conclusive  if  the  coroner  were  allowed 
fees  for  holding  inqnests  in  Anderson  coun- 
ty, but  by  act  of  1904  (24  St  at  Large,  p. 
418)  the  coroner  of  Anderson  county  is  paid 
a  salary  in  lieu  of  all  costs  and  fees.'  Hence 
there  is  no  statute  authorizing  the  payment 
of  fees  for  holding  an  inquest  in  Anderson 
county,  whether  the  service  is  rendered  as 
magistrate  or  as  coroner. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(77  S.  C.  467) 
GERMAN-AMERICAN  INS.  CO.  v.  SOUTH^ 
ERN   RY    CO. 

(Supreme  Court  of  South  Carolina.    Ang.  3, 
1907.) 

Railroads  ~  FiBBB   Sbt   by   Looomotivss  — 

LlABILITT. 

Where  cotton  is  deposited  on  the  premises 
of  a  railway  company  under  an  agreement  that 
it  remain  on  the  premises  of  the  company  with- 
out its  consent  at  the  sole  risk  of  the  shipper 
until  tendered  and  accepted  for  shipment,  the 
earner  is  not  liable  for  its  loss  by  fire  from  its 
locomotive  under  Civ  Code  1902,  §  2135.  mak- 
ing evf^ry  railroad  coir  ->any  responsible  for 
property  destroyed  by  fire  from  its  engines,  un- 
less the  property  was  placed  on  the  right  of 
way  unlawfully  and  without  its  consent 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §  1665.] 

Gary,   J.,   dissenting. 

Appeal  from  Common  Pleas  Circruit  Court, 
Fairfield  County;    Prince,  Judge. 

Action  by  the  German- American  Insurance 
Company,  the  Royal  Insurance'  Company* 
and  Mlllett  &  Co.  against  the  Southern  Rail- 
way Company.  Judgment  for  plaintiffs.  De- 
fendant appeals.    Reversed. 

Defendant  appeals  on  following  exceptions: 

(1)  "That  his  honor,  the  presiding  judge, 
erred  in  refusing  the  motion  to  direct  a  ver- 
dict in  favor  of  the  defendant,  upon  th«« 
ground  that  it  appeared  from  the  undisputed 
evidence  in  the  case  that  the  property  de- 
stroyed had  been  placed  on  the  defendant's 
right  of  way  by  Miilett  &  Co.,  the  owners, 
with  knowledge  that  the  defendant  did  not 
consent  to  its  being  so  placed  before  it  should 
be  tendered  for  shipment,  and  that  it  was 
never  so  tendered. 

(2)  ''That  his  honor,  the  presiding  judge, 
erred  in  refusing  to  direct  a  verdict  for  the 
defendant,  for  the  reason  that  there  was  no 
testimony  tending  to  show  that  the  property 
which  was  destroyed  while  upon  the  defend- 
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ant* 8  right  of  way  had  been  placed  on  snch 
right  of  way  with  its  consent 

(3)  'That  his  honor,  the  presiding  Judge, 
erred  In  refusing  to  direct  a  verdict  for  the 
defendant,  for  the  reason  that  it  appeared 
from  the  evidence  that  there  was  a  mis- 
joinder of  parties  plaintiff  and  of  causes  of 
action.  The  rights  of  the  plaintiffs  being 
several,  and  not  Joint,  the  evidence  could  not 
sustain  a  verdict  in  favor  of  the  defendants 
Jointly. 

(4)  'rrhat  his  honor,  the  presiding  Judge, 
erred  in  refusing  the  defendant's  motion  for 
a  new  trial,  for  the  reason  that  there  was  no 
testimony  tending  to  show  that  the  cotton 
destroyed  had  been  placed  upon  the  defend- 
ant's right  of  way  with  its  consent 

(5)  'That  his  honor,  the  presiding  Judge, 
erred  in  refusing  the  defendant's  motion  for 
a  new  trial,  on  the  ground  that  the  verdict, 
being  for  a  single  sum  in  favor  of  the  de- 
fendants Jointly,  was  not  supported  by  the 
evidence,  which  showed  the  rights  of  the 
plaintiffs  to  be  several,  and  not  Joint 

(6)  **That  his  honor,  the  presiding  Judge, 
erred  in  charging  the  Jury,  with  reference  to 
the  cotton  on  the  right  of  way:  'Now,  if 
you  find  it  was  there  with  the  Imowledge  of 
the  defendant  company,  then  the  inference, 
in  the  absence  of  other  testimony,  the  infer- 
ence might  be  drawn  that  it  was  there  with 
the  consent  of  the  company;  and  that  infer- 
ence arises  only  in  those  cases  where  the 
property  of  one  is  placed  upon  the  lands  of 
another,  who  has  a  right  to  object  to  its  being 
there.  But  I  charge  you  that  a  railway  com- 
pany has  a  right  to  object  to  the  storing  of 
cotton  on  its  right  of  way  that  is  not  placed 
there  for  the  purpose  of  shipment  on  the 
railroad' — in  that  he  thereby  Instructed  the 
Jury,  in  effect,  that  an  inference  of  consent 
on  the  part  of  the  company  to  the  placing  of 
property  on  its  right  of  way  arose  from  the 
fact,  if  shown  by  the  evidence,  that  the  prop- 
erty was  placed  npon  such  right  of  way  with 
its  knowledge,  in  the  absence  of  any  other 
testimony,  and  was  a  charge  on  the  facts.  In 
violation  of  section  26,  art  5,  of  the  Ck)nstitn- 
tion  of  this  state,  and  said  charge  was  in 
violation  of  the  provisions  of  section  2135,  1 
Code  of  Laws  of  South  Carolina  1902,  which 
required  the  plaintiff  to  affirmatively  prove 
consent  on  the  part  of  the  railway  company 
to  the  placing  of  the  property  on  its  right  of 
way. 

(7)  "That  his  honor,  the  presiding  Judge, 
having  charged  the  Jury  that  'the  statute  ex- 
empts the  railroad  company  from  liability 
for  the  destruction  by  Are  of  property  placed 
upon  Its  right  of  way  without  its  consent,  and 
recognizes  the  right  of  the  company  to  with- 
hold its  consent  when  any  property  Is  placed 
thereon,  and  such  consent  must  be  affirmative- 
ly shown,*  erred  In  also  charging  the  Jury 
that  the  inference  that  the  company  consent- 
ed to  the  property  being  placed  on  its  right 
of  way  arose,  if  the  Jury  should  find  that  it 
was  placed  there  with  the  knowledge  of  the 


company,  It  having  a  right  to  object.  In  the 

absence  of  any  other  testimony,  the  charge 
being  contradictory,  and  making  proof  of 
knowledge  equivalent  under  the  statute  to 
proof  of  consent 

(8)  "That  his  honor,  the  presiding  Jndge, 
erred  in  construing  the  written  notice,  Bx- 
hibit  F,  Introduced  in  evidence,  and  in  charg- 
ing the  Jury  In  reference  thereto,  as  follows: 
'By  this  notice  the  railway  says  it  doesn't 
consent  It  is  for  you  to  say  whether  it  did 
or  not  It  says  the  ootton  is  there  at  the 
risk  of  the  owner.  I  charge  you  that  if  the 
railroad  consented  for  that  cotton  to  be  there, 
the  railroad  couldn't  Ihnit  its  liabilities  nnder 
that  statute.  The  question  is:  Did  the  rail- 
road company  consent  for  it  to  be  there? 
If  it  consent  for  it  to  be  there,  it  can't  say: 
"I  consented  for  it  to  be  there,  but  it  must 
be  at  your  risk."  I  charge  you  that  under 
that  statute  the  railroad  company  .can't  do 
that;  and,  if  the  railroad  company  consent- 
ed for  it  to  be  there,  why,  then,  it  was  at  the 
risk  of  the  railroad  if  it  burned  it  Now, 
that  is  my  Interpretation  of  the  law  \n  con- 
nection with  this  notice  that  has  been  placed 
in  evidence' — ^whereas,  it  Is  submitted  that 
the  railroad  company  was  under  no  obliga- 
tion to  permit  property  to  be  placed  or  to 
remain  on  its  right  of  way  until  it  should  be 
tendered  for  shipment  and  could,  In  the  exer- 
cise of  Its  rights,  attach  to  Its  permission 
that  property  be  placed  or  remain  on  its 
right  of  way  before  being  tendered  for  ship- 
ment, a  valid  condition  that  should  be  there 
without  Its  consent  and  at  the  risk  of  itB 
owner  until  tendered  for  shipment" 

B.  L,  Abney  and  W.  BL  Townsend,  for  ap- 
pellant   J.  E.  McDonald,  for  .respondents. 

JONES,  J.  The  plaintiff  insurance  com- 
pany seeks  to  be  subrogated  to  the  rights  of 
Millett  &  Co.  to  recover  under  section  2135  of 
the  Civil  Code  of  1902.  This  statute  makes 
every  railroad  corporation  responsible  in 
damages  to  the  owner  whose  property  may  be 
injured  by  fire,  communicated  by  its  locomo- 
tive engines  or  originating  within  the  limits 
of  the  right  of  way,  in  consequence  of  the 
act  of  its  authorized  agents  or  employ63,  ex- 
cept in  any  case  where  the  properly  shall 
have  been  placed  on  the  right  of  way  of  such 
corporation  unlawfully  or  without  Its  con- 
sent It  was  shown  that  the  cotton  of  Millett 
&  Co.  was  destroyed  by  fire  while  on  defend- 
ant's right  of  way,  but  not  tendered  for  ship- 
ment by  a  spark  communicated  from  defend- 
ant's locomotive  engine;  but  the  vital  ques- 
tion is  whether  the  cotton  was  on  defendant's 
right  of  way  by  its  consent,  as  contemplated 
by  the  statute. 

The  undisputed  testimony  was  that  Millett 
&  Co.  placed  the  cotton  on  defendant's  right 
of  way  under  an  agreement  stipulating: 
"This  cotton  is  deposited  on  the  premises  of 
the  Southern  Railway  Company  and  the  same 
remain  upon  the  premises  of  this  company 
without  its  consent  and  at  your  [Millett  & 
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Co.]  sole  risk,  until  tendered  and  accepted  for 
sbipment*'  Now,  it  is  contended  tliat,  not- 
withstanding tliis  express  stipulation,  tlie  cot- 
ton was  on  defendant's  right  of  way  by  its 
consent  before  it  was  tendered  for  shipment 
We  cannot  think  so.  MUlett  &  Co.  and  those 
In  privity  with  them  should  be  estopped  to  as- 
sert a  fact  which  is  contrary  to  their  agree- 
ment tliat  until  tendered  for  shipment  the 
cotton  remains  upon  the  right  of  way  with- 
out defendant's  consent  It  is  said  that  such 
an  agreement  is  void  on  the  ground  of  public 
policy.  As  is  subserves  a  very  high  public 
policy  to  enforce  contracts  l)etween  parties 
sui  juris,  courts  should  not  nullify  contracts 
as  against  public  policy  unless  the  case  is 
free  from  all  reasonable  doubt  The  rule  is 
tliat  "a  contract  is  not  void  as  against  pub- 
lic policy  unless  it  is  injurious  to  the  interest 
of  the  public  or  contravenes  some  establish- 
ed interest  of  society."  Wliat  interest  of  the 
public  is  injuriously  alfected  by  the  agree- 
ment in  question?  Millett  &  Co.  had  no  right 
as  a  member  of  the  public  to  place  cotton 
on  defendant's  premises,  unless  tendered  for 
shipment,  except  by  agreement  with  defend- 
ant, and  defendant  owed  no  duty  to  the  pub- 
lic or  to  Millett  &  Co.  to  allow  cotton  to  be 
placed  on  its  right  of  way,  except  for  ship- 
ment A  different  question  would  be  present 
if  Millett  &  Go.  had  the  right  as  a  member 
of  the  public  to  place  cotton  on  defendant's 
right  of  way,  independent  of  an  agreement 
The  status  of  the  cotton  on  the  right  of  way, 
being  fixed  by  the  agreement  alone,  must  be 
determined  by  the  agreement  alone.  If  It  be 
tnie  that  the  cotton  was  on  defendant's  prem- 
ises by  its  consent  on  condition,  the  owner 
cannot  cling  to  the  consent  and  repudiate  the 
condition  upon  which  it  was  given,  for  that 
would  be  like  a  consent  obtained  by  fraud 
or  deception  which  Is  no  consent 

The  authorities  generally  hold  that  a  con- 
tract by  a  railroad  corporation  is  not  against 
public  policy  because  it  exempts  from  liability 
for  fires,  even  negligently  communicated  by 
its  agents  or  defective  instrumentalities  to 
property  placed  by  the  owner  upon  railroad 
premises,  not  as  a  patron  dealing  with  the 
company  as  a  common  carrier,  but  by  virtue 
of  the  special  agreement.  Griswold  v.  Illi- 
nois Central  R.  R.  Co.,  90  Iowa,  265,  67  N. 
W.  843,  24  L.  R.  A.  647;  Hartford  F.  Ins. 
Co.  V.  Chicago,  M.  &  St  P.  R.  Co.,  70  Fed. 
201.  17  C.  C.  A.  62,  80  L.  R.  A.  193;  Id,,  20 
Sup.  Ct  33, 175  U.  S.  91,  44  L.  Ed.  84,  follow- 
ing the  rule  established  by  the  state  court 
in  the  Griswold  Case.  Stephens  v.  Southern 
Pacific  Co.,  109  Gal.  86,  41  Pac  783,  29  L.  R. 
A.  761,  50  Am.  St  Rep.  17;  Greenwich  Ins. 
Co.  V.  Louisville  &  Nashville  R.  R.  Co.,  112 
Ky.  508.  66  S.  W.  411,  67  S.  W.  16,  56  L.  R. 
A-  477,  99  Am.  St  R^p.  313 ;  Osgood  v.  Cen- 
tral Vermont  R.  Co.,  77  Vt  334,  60  Atl.  137, 
70  li.  R.  A.  930;  Mann  v.  Pere  Marquette 
R.  OOn  185  Mich.  210,  97  N.  W.  721.  These 
cases  combat  the  view  that  the  public  has  an 
interest  in  the  contract  because  it  tends  to 


induce  negligence  in  the  equipment  and  oper- 
ation of  the  locomotives.  The  contract  in 
this  case  is  not  to  do  an  act  prohibited  by 
statute  or  which  is  contrary  to  the  public 
policy  as  declared  by  a  statute,  but  is  the 
admission  by  both  parties  of  a  fact  which 
takes  the  case  out  of  the  statute,  viz.,  that 
the  cotton  was  not  upon  the  right  of  way 
with  the  consent  of  defendant  until  tendered 
for  shipment 

Under  the  foregoing  views,  It  was  error 
to  refuse  to  direct  a  verdict  for  defendant 
and  to  refuse  the  motion  for  new  trial. 

The  judgment  of  the  circuit  court  is  re- 
versed. 

GARY,  A.  J.  (dissenting).  This  is  an  ap- 
peal frqm  a  judgment  recovered  by  the  plain- 
ticr  against  the  defendant  under  section 
2135  of  the  Code  of  Laws,  for  loss  of,  or 
damage  to,  37  bales  of  cotton  by  fire  from 
a  locomotive  of  the  defendant  which  cotton, 
it  is  alleged,  had  been  placed  upon  the 
platform  and  right  of  way  of  the  defendant 
at  Its  depot  in  Winnsboro,  S.  C^  on  the  22d 
of  Sepetmber,  1904,  by  its  consent 

The  cotton  had  been  purchased  by  Millett 
&  Co.,  who  took  out  two  policies  of  insurance 
—one  In  German-American  Insurance  Com- 
pany and  the  other  in  Royal  Insurance  Com- 
pany— each  of  said  policies  being  In  the  sum 
of  $1,000.  The  loss  under  the  policies,  if  any, 
was  made  payable  to  the  Winnsboro  Bank, 
as  its  interest  might  appear,  by  virtue  of 
an  agreement  between  the  insurance  compan- 
ies and  Millett  &  Co.  The  insurance  com- 
panies and  Millett  &  Co.  joined  as  plaintiffs 
in  the  action,  although  it  was  alleged  in  the 
complaint  that  the  insurance  companies  had 
paid  the  loss  which  had  been  adjusted  be- 
tween them  to  Millett  &  Co.  and  the  Winns- 
boro Bank.  It  was,  however,  alleged  that 
Millett  &  Co.  were  made  parties  plaintiff, 
as  a  matter  of  form,  by  reason  of  their  for- 
mer'interest  to  which  the  insurance  com- 
panies were  subrogated. 

The  defendant  demurred  to  the  complaint 
and  also  filed  an  answer.  The  grounds  of 
demurrer  were:  (1)  **That  it  appeared  upon 
the  face  of  the  complaint  that  no  cause  of 
action  was  stated  in  favor  of  the  plaintiffs 
Millett  &  Co."  (2)  "That  it  appeared  on  the 
face  of  the  complaint  that  there  was  a  mis- 
joinder of  causes  of  action,  in  that  the 
plaintiffs  insurance  companies  each  had  a 
separate  claim  against  the  defendant,  and 
not  a  joint  cause  of  action."  The  demurrer 
was  overruled.  At  the  close  of  the  testimony, 
the  defendant's  attorneys  requested  his  hon- 
or, the  presiding  judge,  to  direct  the  jury  to 
find  a  verdict  in  favor  of  the  defendant  up- 
on pounds  hereinafter  mentioned,  which  was 
refused.  The  defendant  did  not  introduce 
any  testimony.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiffs  for  $1,560.84.  The 
defendant's  attorneys  also  made  a  motion 
for  a  new  trial  upon  the  same  grounds  as 
those  upon  which  they  requested  the  presid- 
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ing  Jndge  to  direct  a  rerdlct.  Tlie  appel- 
lant's exceptions  will  be  set  but  In  the  re- 
port of  the  case. 

The  first  question  that  will  be  considered 
is  whether  there  was  any  testimony  tending 
to  sustain  the  allegation  of  the  complaint 
that  the  cotton  was  placed  upon  the  defend- 
ant's platform  with  its  consent. 

We  reproduce  the  testimony  touching  this 
question.  E.  MlUett,  a  witness  for  the  plain- 
tiffs, testified  as  follows:  "Q.  What  Is  that 
platform  used  for,  Mr.  MUlett?  A.  At  that 
time  it  was  to  store  cotton  on  principally. 
Q.  Store  cotton  on  principally?  A.  Yes,  sir. 
Q.  For  what  purpose?  A.  Until  they  got  a 
bill  of  lading  for  It,  or  put  it  in  a  warehouse. 
Q.  Was  cotton  generally  put  there  for  ship- 
ment? A.  Yes,  sir;  but  not  absolutely.  Q. 
Mr.  Mlllett,  you  had  Just  bought  this  cotton 
from  wagons,  as  they  came  to  town?  A. 
Yes,  sir.  Q.  And  It  was  taken  down  there 
and  weighed,  and  Just  left  on  the  platform? 
A.  It  was.  Q.  You  have  not  tendered  It  for 
shipment  at  all?  A.  No,  sir.  Q.  Now,  as  to 
this  notice,  can  you  state  whether  or  not  for 
every  bale  of  cotton  you  put  there  you  got 
a  notice?  About  when  were  these  notices 
sent— once  a  week,  or  once  a  month,  or  how? 
A.  Well,  almost  all  the  time,  almost  every 
time  I  sent  one  bale  or  more  there,  more  or 
less.  Q.  Sir?  A.  Once  in  a  while  he  wouldn't 
stamp  them.  He  would  overlook  stamping 
them,  but  as  a  general  thing  It  was  on  all 
the  notices.  Q.  You  accepted  that  notice  as 
the  terms  upon  which  the  cotton  was  accepted 
by  the  railroad  company,  did  you  not?  A. 
I  paid  no  attention  to  It  at  all.  Q.  Did  you 
understand  that  It  was  not  there  with  their 
consent?  (Mr.  McDonald:  We  object  to 
that.)  A.  No.  I  didn't.  (Mr.  McDonald:  Well, 
I  will  let  that  come  out  I  will  withdraw 
my  objection.)" 

T.  J.  Oureton,  a,  member  of  the  firm 
of  Mlllett  &  Co.,  testified  as  follows:  /'Q. 
About  this  time  how  was  cotton  put  on 
that  platform  for  what  purposes?  A.  Well, 
it  was  put  there  for  shipment,  and  also 
the  convenience  of  the  parties.  Q.  Who 
weighed  the  cotton?  Q.  Who  was  the  weigh- 
er there?  A.  Mr.  Orelght  Q.  Well,  cap- 
tain, will  you  state  whether  or  not  during 
the  cotton  season,  I  mean  about  this  time, 
along  in  September,  1904,  all  the  cotton  that 
was  bought  here,  that  was  not  stored  in  a 
warehouse,  was  put  there  on  that  platform? 
A.  I  think  it  was,  when  they  could  get  it 
on  it  Sometime  they  couldn't  get  it  on.  Q. 
Why  couldn't  they  get  it  on?  A.  Sometimes 
there  would  be  more  on  the  platform  than  It 
would  hold,  and  they  would  have  to  put  It 
on  the  ground  contiguous.  Q.  Do  you  know 
who  controls  that  platform  there?  A.  I  sup- 
pose the  railroad — the  railroad  agent  Q. 
The  railroad  agent?  A.  Yes,  sir.  Q.  How 
near  does  that  platform  come  up  to  the  de- 
pot? A.  Ck)mes  right  up.  Q.  It  Is  joined  to 
the  depot?    A.  Yes,  sir;  joined  to  the  depot 


and  surrounds  It  That  la,  the  depot  cats 
It  off  rather.  Q.  Well,  there  is  a  platform 
on  all  sides,  one  next  to  the  track,  and  one 
the  side  next  to  your  house?  A.  Yea,  sir. 
Q.  Captain,  what  did  you  say  about  this  at 
the  last  trial?  A.  I  don't  remember.  Q. 
Didn't  you  say  they  were  there  at  your  rlfik? 
A.  I  considered  It  there  at  the  risk  of  my 
Insurance.  I  wouldn't  have  taken  a  policy 
otherwise.  Q.  You  accepted  this  as  showing 
that  the  railroad  company  didn't  consent  to 
that  cotton  being  there,  did  you  not?  A.  Yes, 
sir,  not  on  those  terms — ^at  their  risk.  Q. 
And  this  cotton  was  never  tendered  for  ship- 
ment? A.  Not  that  I  recollect  of.  Most  of 
It  had  been  bought  that  day.  Q.  Captain, 
were  these  notices  sent  every  day  or  every 
week,  or  every  month,  or  how?  A.  It  was 
generally  on  every  lot  of  cotton  bought  Q, 
Captain,  what  did  you  do  with  these  notices? 
A.  I  filed  them  on  my  file.  Q.  Did  you  i>ay 
any  attention  to  them?  A.  I  didn't  pay  any 
attention  to  them.  Of  course,  X  knew  that 
that  was  the  terma" 

W.  H.  Flennlken,  another  witness  In  behalf 
of  the  plaintiffs,  testified  as  follows;  "Q. 
Mr.  Flennlken,  when  cotton  is  bought  here 
from  wagons,  what  is  done  with  It?  A.  It 
is  hauled  to  the  depot  down  there,  weighed 
up  by  the  public  weigher,  and  the  tickets  are 
sent  here  for  settlement  Q.  Who  is  the  pub- 
lic weigher  there?  A.  Mr.  Creight— W.  D. 
Creight  Q.  Where  Is  the  cotton  left  after 
It  Is  weighed?  A.  On  the  platform,  sir.  Q. 
For  what  purpose?  A.  For  shipping;  that 
is  as*  far  as  I  know,  of  course." 

The  following  Instrument  of  writing  was 
Introduced  in  evidence,  under  the  admis- 
sion that  while  It  Is  not  the  notice  given  to 
Mlllett,   It   is  shnilar: 

No.  Winnsboro,  S.  C, ,  190-. 

Boaght  by from 

( ^>  Bales. 

Cotton  as  listed.  5'^eight  This  cotton  Is  de- 
posited on  premises  of  tho 
Southern  Bail  way  Com- 
pany, and  the  same  re- 
main upon  the  premises 
of  this  Company  without 
its  consent  and  at  your 
sole  risk  until  tendered 
and  accepted  for  ship- 
ment 


W.  B.  Creight  Agt 
Weigher. 

This  testimony  shows  that  the  platform 
was  used  by  the  public  generally  as  a  place 
for  storing  cotton,  preparatory  to  shipment, 
by  consent  of  the  defendant;  that,  as  the 
railroad  company  had  control  of  the  plat- 
form, the  cotton  was  in  Its  possession  as  soon 
as  It  was  deposited  thereon ;  that  while  the 
mutual  benefits  contemplated  by  the  pablic 
and  the  railroad  company  may  not  have  cre- 
ated the  relation  of  temporary  warehouse- 
man on  the  part  of  the  defendant,  neverthe- 
less It  became  a  gratuitous  bailee;  that  the 
conduct  of  the  defendant  was  not  only  cal- 
culated to  affect  the  rights  of  Mlllett  &  Co., 
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bat  likewise  of  the  public  generally,  who,  in 
effect,  were  invited  to  place  cotton  on  the 
platform. 

Our  construction  of  the  writing  containing 
tbe  notice  Is  that  the  defendant  consented 
for  the  cotton  to  be  deposited  on  its  platform, 
but  attached  a  condition  to  its  consent. 

The  testimony  shows  that  the  exceptions 
raising  this  question  cannot  be  sustained. 

The  next  question  for  consideration  is 
whether  the  condition  is  valid.  Section  2135 
of  the  Code  of  Laws  is  as  follows:  "Every 
railroad  corporation  shall  be  responsible  In 
damages  to  any  person  or  corporation  whose 
buildings  or  property  may  be  injured  by 
fire  communicated  by  its  locomotive  engine, 
or  originating  within  the  limits  of  the  right 
of  way  of  said  road  in  consequence  of  the 
act  of  any  of  Its  authorized  agents  or  em- 
ployees, except  in  any  case  where  the  prop- 
erty shall  have  been  placed  on  the  right  of 
way  of  such  corporation  unlawfully,  or  with- 
out Its  consent,  and  shall  have  an  insurable 
interest  In  the  property  upon  Its  route  for 
which  It  may  be  held  responsible,  and  may 
procure  Insurance  thereon  in  its  own  behalf." 
This  statute  was  construed  In  the  case  of  Mc- 
Candless  v.  Railroad,  38  S.  C.  103,  16  S.  E. 
429,  18  U  R.  A.  440,  and  declared  to  be  con- 
stitutional, and  In  every  state  adopting  a  sim- 
ilar statute  |t  has  been  construed  with  the 
same  result.  The  Supreme  Court  of  the  Unit- 
ed States  has  sustained  the  constitutionality 
of  these  statutes,  and  In  the  case  of  St  Louis 
&  S.  F.  Ry.  Co.  V.  Mathews,  165  U.  S.  1, 
17  Sup.  Ct.  243,  41  L.  Ed.  611,  ably  and  elab- 
orately discusses  the  reason  for  this  conclu- 
sion, which  is  that  they  are  a  legitimate  ex- 
ercise of  the  police  power.  See,  also,  Atchi- 
son T.  &  S.  F.  R.  R.  Co.  V.  Matthews,  174 
D.  S.  96,  19  Sup.  Ct  609,  43  L.  Ed.  909,  and 
McConnell  v.  Kitchens,  20  S.  C.  430,  47  Am. 
Rep.  845.  Statutes  prohibiting  certain  acts 
on  the  ground  that  they  are  against  public 
policy  stand  upon  a  different  footing  from 
others,  inasmuch  as  contracts  entered  Into 
between  parties  contrary  to  the  provisions 
of  such  statutes  are  null  and  void.  McCon- 
nell V.  Kitchens,  20  S.  O.  430,  47  Am.  Rep. 
845;  Thomas  v.  Railroad  Co.,  101  U.  S. 
71,  25  L.  Ed.  950.  As  this  statute  has  been 
declared  valid  as  a  police  measure,  it  nec- 
essarily follows  that  the  public  has  an  inter- 
est In  its  provisions,  which  cannot  be  abro- 
gated by  private  agreement  It  is  this  rea- 
son that  prevents  us  from  following  the  prin- 
ciple announced  in  the  cases  cited  by  the  ap- 
pellant's attorneys.  In  determining  the  ques- 
tion under  consideration,  we  are  not  control- 
led by  the  decisions  of  the  Supreme  Court 
or  the  United  States,  as  that  court  decided  in 
the  case  of  Hartford  Ins,  Co.  v.  Railroad  Co., 
175  U.  8.  91,  20  Sup.  Ct  33,  44  L.  Ed.  84, 
that  such  questions  arise  under  statutory  lo- 
cal laws  and  the  decisions  of  the  state  courts 
will  be  followed,  by  the  courts  of  the  United 
states,  in  the  construction  of  these  statutes. 

These  views  practically  dispose  of  all  ques- 


tions  presented,  except  those  mentioned  in 
the  tliird  and  fifth  exceptions,  which  have 
not  been  argued  by  the  appellant's  attorneys, 
and  we  deem  it  only  necessary  to  state  that, 
upon  examination,  It  has  been  found  they 
cannot  be  sustained. 

To  recapitulate,  it  thus  appears  (1)  that 
the  testimony  shows  the  cotton  was  placed  on 
the  platform  by  consent  of  the  railroad  com- 
pany; (2)  that  the  statute  was  enacted  as 
a  police  regulation;  and  (3)  that  the  con- 
tention of  the  appellant  that  a  valid  condi- 
tion was  attached  to  the  notice  cannot  be 
sustained,  for  the  reason  that  the  condition 
limited  the  operation  of  the  statute  as  a 
police  regulation  and  was  against  public 
policy. 

For  these  reasons,  I  dissent 

(77  S.  C.  486) 

THOMPSON  V.  PIEDMONT  BfUT.  INS.  OO. 

(Supreme  Court  of  South  Carolina.    Aug.  5, 
1907.) 

1,  INSUBANCB    —     AUDITIONAI.        POLICIES    — 

Knowledob  of  Agent. 

In  an  action  on  an  insurance  policy,  evi- 
dence held  to  show  that  tbe  Aolicitiag  agent  of 
the  company  had  notice  that  the  property  was 
insured  in  two  other  companies  at  the  time 
of  the  application. 

[Ed  Note.—For  cases  in  point,  see  Oent.  Dig. 
vol.  28,  Insurance,  §  1716.] 

2.  Same— Mutual  Insubanob— Right  to  Sub 

A  mutual  assessment  insurance  policy  pro- 
vided that  no  suit  should  be  brought  thereon 
until  an  assessment  had  been  made,  or  until  in- 
sured had  taken  such  steps  as  were  necessary 
to  compel  the  assessment.  After  loss  the  com- 
pany denied  all  liability.  Held,  that  insured 
could  sue  on  the  policy  before  bringing  an  ac- 
tion to  compel  an  assessment 

Appeal  from  Common  Pleaa  Circuit  Court 
of  Chesterfield. 

Action  by  John  Thompson,  as  trustee  for 
J.  B.  Williams,  against  the  Piedmont  Mutual 
Insurance  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals..    Affirmed. 

Carlisle  &  Carlisle,  for  appellant  R.  T. 
Caston,  Edward  Mclver,  and  Stevenson  A 
Matheson,  for  appellee. 

GARY,  A.  J.  The  following  statement  is 
set  out  in  the  record:  "This  is  an  action 
brought  by  the  plaintiff  as  the  trustee  of 
the  bankrupt  estate  of  J.  E.  Williams  against 
the  Piedmont  Mutual  Insurance  Company. 
The  complaint  is  based  upon  a  policy  of  in- 
surance In  the  sum  of  two  thousand  ($2,000.- 
00)  dollars,  and  alleges  tbe  conu>irance  with 
all  the  terms  and  conditions  of  the  policy 
and  loss  of  twelve  thousand  ($12,000.00)  dol- 
lars on  storeroom  and  goods  in  Chesterfield 
county.  The  complaint  further  alleges  that 
J.  E.  Williams,  tlie  Insured,  was  adjudged 
banlLrupt  by  the  United'  Stattes  court  before 
this  suit  commenced.  In  the  prayer  for  Judg- 
ment, demand  Is  made  against  the  defendant 
for  tlie  sum  of  two  thousand  ($2,000.00)  dol- 
lars and  costs."    The  answer  admits  the  eze- 
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ciition  of  policy  sued  on,  and  Bets  up  several 
affirmative  defenses,  all  of  which  were  aban- 
doned at  the  trial,  except  two,  as  follows: 
**First.  In  that  after  the  issuance  of  the  poli- 
cy, without  the  knowledge  or  consent  of  this 
defendant,  plaintiff  took  out  additional  insur- 
ance upon  the  property  covered  by  this  policy, 
in  other  companies,  which  said  policies  were 
In  force  at  the  time  of  the  fire.  Second*  In 
that  insured  agreed  in  said  policy  that  no  suit 
or  action  against  this  company,  for  collection 
of  any  claim  against  it,  should  be  sustainable 
in  any  court  of  law  until  assessment  had  been 
made  against  the  policies  then  liable  for  their 
pro  rata  share  due  on  each  policy  to  pay 
said  claim,  and  that  he  would  assume  the 
burden  of  proving  afllrmatively,  as  part  of  his 
case  in  chief,  that  said  assessment  had  been 
made,  and  that  all  the  other  conditions  and 
requirements  of  the  policy  had  been  complied 
with,  or  that  he  had  taken  such  legal  steps 
as  may  have  been  necessary  to  compel  said  as- 
sessment, if  the  company  should  refuse  to  pay 
the  same;  and  the  defendant  had  refused, 
and  did  refuse,  to  make  an  assessment  to 
pay  the  claim  of  plalntlfTs  assignor,  J.  E. 
Williams,  and  that  no  steps  were  taken  before 
this  suit  was  brought  to  compel  them  to  do 
so."  The  Jury  rendered  a  verdict  In  favor 
of  the  plaintiff  for  $2,000.  The  defendant 
made  a  motion  for  a  new  trial,  upon  grounds 
which  were  overruled,  and  afterwards  made 
the  basis  of  its  exceptions. 

1.  The  first  assignment  of  error  is  as  fol- 
lows': "Because  the  verdict  was  totally  with- 
out evidence  to  sustain  it,  under  the  charge 
of  his  honor  'that  a  mere  soliciting  agent  of 
the  company,  without  the  power  to  write  or 
deliver  a  policy,  would  have  no  power  to 
receive  notice  for  the  company,  except  as 
the  same  would  relate  to  a  policy  of  insur- 
ance which  he  was  soliciting  at  that  time; 
that  is,  notice  of  additional  Insurance,'  and 
also  because  the  said  verdict  was  without 
facts  and  evidence  to  sustain  it  under  the 
charge  of  his  honor  'that  a  mere  soliciting 
agent,  who  does  nothing  but  go  around  and 
ask  people  to  insure,  and  take  their  applica- 
tion, any  incidental  knowledge  he  may  ac- 
quire would  not  amount  to  notice  to  insure 
company  itself — the  error  being  that  all  the 
testimony  showed  that  agent  mentioned  was 
merely  a  soliciting  agent,  and  did  not  obtain 
knowledge  of  additional  insurance  while  so- 
liciting or  delivering  the  policy  sued  on,  but 
that  such  information,  if  received  at  all, 
was  received  months  afterward." 

J.  E.  Williams,  the  party  insured,  testified 
in  behalf  of  the  plaintiff  as  follows:  "Q. 
You  didn't  get  this  insurance  policy  from 
Mr.  Clark?  A.  I  think  the  same  man.  Q. 
Did  not  the  policy  come  by  mail?  A.  Of 
course.  Q.  Do  you  mean  you  got  the  paper 
from  Mr.  Clark?  A.  I  took  the  insurance 
from  Mr.  Clark,  and  the  policy  came  through 
the  mail.  Q.  What  other  insurance  was  there 
on  that  property  at  the  time  of  the  fire?  A. 
One  in  Philadelphia  and  one  in  New  York. 


Q.  When  Mr.  Clark  was  there  the  last  time, 
did  you  tell  him  about  the  other  insurance 
you  had?  A.  Yes.  Q.  What  was  Mr.  Clark 
doing?  A.  He  was  talking  up  for  the  Pied- 
mont. Q.  Did  he  solicit  insurance  with  you? 
A.  Yes ;  he  said  he  could  let  me  have  a  little 
more  insurance,  that  they  did  not  hardly  ever 
go  further  than  $2,000,  but  they  could  put  a 
few  hundred  more.  I  told  him  I  had  $6,000 
in  insurance,  and  he  said  he  could  give  a  few 
more  hundred,  a  little  amount,  he  didn't  say 
the  amount,  in  his  company.  Q.  Did  you  take 
it  or  not?  A.  No;  I  told  him  I  would  see 
him  later.  Q.  You  paid  assessments  after 
Mr.  Clark  and  you  were  talking  that  sum- 
mer? A.  Yes.  Q.  After  the  fire?  A.  No; 
I  sent  a  check  after  the  fire,  and  it  was  re- 
turned. Q.  Was  that  the  only  one  you  paid 
after  your  last  talk?  A.  No;  I  paid  until 
the  fire  and  after  the  fire.  <  Q.  When  they 
sent  the  check  back  that  you  sent,  was  there 
a  letter  or  anything  with  it?  A.  Yes;  they 
said  they  had  sent  it  through  mistake.  Q. 
What  reason  did  they  assign  for  sending  it 
back?  A.  They  said  I  was  not  due  it;  that 
they  had  sent  it  through  mistake ;  that  I  waa 
not  due  them  any,  as  my  store  was  burnt" 
When  recalled  for  the  defendant,  he  testified 
as  follows:  **Q.  After  you  took  out  this  ad- 
ditional insurance,  is  it  not  a  fact  that  Mr. 
Clark  came  there  representing  the  same  com- 
pany that  you  had  insured  in?*  (Defendant 
objects  to  witness  proving  agency  of  Clark 
by  the  declarations  of  Clark  himself.)  Q.  Is 
it  not  a  fact  that  he  had  the  applications  of 
this  same  company  along?  A.  ^es.  Q.  And 
undertook  to  get  you  to  take  insurance  in  the 
same  company  that  you  had  it  in  before?  A. 
Yes.  Q.  That  was  after  you  took  the  other 
insurance?  A.  Yes.  Q.  You  told  him  that 
fact?  A.  Yes.  Q.  He  solicited  insurance  for 
this  very  company?  A.  He  did.  Q.  Had 
you  had  any  notice  that  he  was  not  repre- 
senting that  company  from  the  company  it- 
self? A.  No.  Q.  You  made  your  application, 
through  him?  A.  Yes.  Q.  And  the  com- 
pany issued  you  a  policy?  A.  Yes.  Q.  You 
dealt  with  him  while  be  was  there  represent- 
ing the  company?  A.  Yes.  Q.  Without  any 
notice  that  he  was  not  representing  the  com- 
pany? A.  No."  Opposite  the  signature  of 
J.  E.  Williams  to  his  application  for  insur- 
ance, in  pursuance  of  which  the  policy  here- 
in was  issued,  are  these  words:  "Witnessed 
and  approved  by  J.  B.  Clark,  agent." 

From  the  foregoing  it  will  be  seen  that 
there  was  testimony  to  the  effect  that  J.  B. 
Clark  was  the  agent  of  the  insurance  com- 
pany who  solicited  insurance  from  the  plain* 
tiff,  and  through  whom  he  made  his  applica* 
tion,  which  was  approved  by  Clark;  also, 
that  he  not  only  then,  but  afterwards,  exer- 
cised powers  other  tiian  those  of  a  mere 
soliciting  agent,  and  apparently  within  the 
scope  of  his  employment;  and  that  he  re- 
ceived notice  from  J.  E.  Williams,  while 
soliciting  additional  insurance,  and  exer- 
cising the  right  to  determine,   in  the  first. 
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Instance,  whether  It  was  a  desirable  risk, 
that  Williams  had  Insured  the  property  In 
two  other  companies.  There  was  no  testi- 
mony tending  to  proye  that  J.  E.  Williams 
had  notice  of  any  change  of  the  relations 
existing  between  the  insurance  company  and 
Clark.  He  therefore  had  the  right  to  pre- 
eome  that  they  still  continued.  Wilson  v. 
Assurance  Ck>.,  51  S.  O.  540,  29  S.  E.  245,  64 
Am.  St  Rep.  700.  The  information  which 
Clark  received  had  a  direct  connection  with 
the  transaction  in  which  he  was  attempting 
to  negotiate  additional  insurance,  and  notice 
of  such  facts  was,  therefore,'  imputable  to 
the  insurance  company. 

In  the  case  of  Glbbes  Machinery  Co.  ▼. 
Roper,  77  S.  C.  39,  48,  57  S.  B.  667,  669,  J. 
A.  Pate,  an  agent  of  the  plaintiff,  while  ne- 
gotiating the  sale  of  certain  machinery,  re- 
ceived notice  of  a  deed  from  L.  B.  Roper 
to  Pocahontas  Roper,  and  of  the  mortgage  of 
the  land  from  Pocahontas  Roper  to  O.  S. 
McCall,  but  failed  to  communicate  such  no- 
tice to  his  principal.  The  question  was 
whether  the  Glbbes  Machinery  Company  was 
a  creditor  for  value  without  notice  as  to  the 
land  conveyed  by  the  deed.  The  court  thus 
ruled  upon  this  question:  *'Pate  unquestion- 
ably had  authority  as  agent  to  enter  into  the 
agreement  fo?  the  sale  of  the  machinery  sub- 
ject to  the  approval  of  his  principal,  and, 
in  this  instance,  the  sale  of  the  machinery  was 
ratified  by^  the  principal.  The  contract  showed 
upon  its  face  that  a  due  regard  for  business 
methods  made  it  the  duty  of  the  agent  to  take 
into  consideration  the  financial  responsibility 
of  the  purchaser,  in  the  absenceof  a  limitation 
upon  the  authority  of  the  agent,  of  which 
the  purchaser  had  notice.  And  it  appears 
from  the  testimony  that  the  agent,  in  dis- 
charging said  duty,  considered  the  fact  that 
the  land  had  been  conveyed  to  Mrs.  Roper, 
and  by  her  mortgaged  to  C.  S.  McCall,  In 
determining  whether  the  credit  of  L.  B. 
Roper  was  thereby  affected.  As  the  financial 
condition  of  L.  B.  Roper  was  an  element  nec- 
essarily entering  Into  the  sale  of  the  machin- 
ery by  the  agent,  in  the  first  instance,  unless 
the  purchaser  had  been  notified  that  the 
agent  was  not  authorized  to  consider  this 
question,  the  fact  that  Roper  had  conveyed 
the  land  and  that  It  had  been  mortgaged 
was  material,  and  had  a  direct  bearing  upon 
the  contract.  Under  such  circumstances  no- 
tice communicated  to  the  agent  will  be  Im- 
puted to  the  principal.  .  Salinas  v.  Turner, 
33  S.  C.  231,  11  S.  E.  702;  Bates  v.  Mort- 
gage Co.,  37  S.  C.  88,  16  S.  E.  883,  21  L.  R. 
A.  340;  American  Co.  v.  Felder,  44  S.  C. 
478,  22  S.  B.  598;  Blackwell  v.  Mortgage 
Ca,  65  S.  C.  105,  43  S.  E.  395.  Therefore 
there  was  error  in  the  ruling  that  the  plain- 
tiff was  a  purchaser  for  value  without  no- 
tice.*'   This  exception  is  overruled. 

2.  There  are  several  other  exceptions,  but 
they  simply  present,  In  different  form,  the 
question  whether  **his  honor  erred  in  charg- 
hig  the  jury  that  plaintiff  did  not  have  to 


bring  an  action  to  compel  assessment  against 
the  policies  then  liable  for  their  pro  rata 
share,  before  suit  could  be  brought  at  law  on 
the  policies  of  insurance,  when  the  company 
denied  liability  on  the  policies.**  The  rule  is 
thus  stated  in  Lawler  v.  Murphy,  58  Conn. 
294,  20  Atl.  457,  8  L.  R.  A.  113,  119:  "Two 
other  questions  were  discussed  before  us, 
namely,  whether.  If  it  should  be  held  that 
the  contract  contained  an  agreement  to  make 
an  assessment,  the  plaintiff's  remedy  is  at 
law,  or  whether  she  must  first  go  Into  a  court 
of  equity  to  compel  the  defendants  to  make 
the  assessment;  and,  if  an  action  of  law  can 
be  sustained,  what  is  the  rule  of  damages. 
As  to  the  first,  we  think  an  action  at  law  can 
be  sustained.  Neither  circuity  nor  multi- 
plication of  actions  is  favored  by  our  prac- 
tice. If  there  Is  a  contract  to  make  an  as- 
sessment, a  breach  of  which  Is  alleged  and 
damages  demanded  therefor,  and  a  rule  of 
damages  can  be  provided,  why  should  not 
an  action  at  law  be  sustained?  Both  Niblack 
and  Bacon,  recent  writers  upon  the  subject 
of  Mutual  Benefit  Societies,  after  examin- 
ing a  great  number  of  cases,  come  to  the 
conclusion,  with  which  we  fully  agree,  that 
the  decided  weight  of  authority  is  to  the  ef- 
fect that  an  action  at  law  will  lie  for  dam- 
ages for  breach  of  a  contract  to  make  an 
assessment"  See,  also,  Bentz  v.  N.  W.  Aid 
Ass'n,  40  Minn.  202,  41  N.  W.  1037,  2  L.  R. 
A.  784;  Jackson  v.  N.  W.  M.  B.  Ass'n,  73 
Wis.  507,  41  N.  W.  708,  2  L.  R.  A.  786. 

When 'the  insurance  company  denies  all 
liability  and  refuses  to  make  the  assessment, 
it  has  no  just  ground  to  complain  if  the  party 
Insured  brings  an  action  at  law,  and  recovers 
the  amount  of  damages  to  which  he  would 
have  been  entitled  if  the  company  had  per- 
formed its  part  of  the  contract 

These  exceptions  are  also  overruled. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(77  S.  C.  460) 
LEB  V.  tTNKEFER  et  al. 

(Supreme    Court   of    South   Carolina.    Aug.   2, 
1907.) 

1.  Pabties— Defect. 

Where  a  defect  of  parties  plaintiff  appears 
on  the  face  of  the  complaint,  the  objection  must 
be  raised  by  demurrer,  otherwise  by  answer. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  37,  Parties,  §§  123,  125.] 

2.  Same— Waiver. 

Where  a  defect  of  parties  plaintiff  Is  not 
raised  by  demurrer  or  answer,  it  Is  waived. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Parties,  §  167.] 

3.  Fbauds,    Statute   of  — Promise   to    Pay 
Debt  op  iA-notheb- New  Consideration. 

A  promise  to  pay  the  debt  of  another  on 
forbearance  to  enforce  a  subsisting  lien  Is  not 
withirf  the  statute  of  frauds,  where  the  release 
is  a  damage  to  the  creditor  or  a  benefit  to  the 
party  makmg  the  promise. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,   Statute  of,  88  50-58.] 
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4.  DlS^rrSSAL   AND    NONSUIT— GbOUN  D8. 

Admission  of  improper  evidence  is  not 
ground  for  nonsuit 

5.  Tbial— Evidence— Motion  to  Stbike. 

Where  no  objection  is  made  to  evidence 
when  offered,  a  motion  to  strike  it  out  is  prop- 
erly denied. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  242.] 

6.  New   Tbiai/— Grounds— Vabiancb. 

A  new  trial  should  be  granted  on  material 
variance  between  the  proof  and  the  pleading. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  $  1300.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg.  * 

Action  by  J.  M.  Lee  against  J.  6.  Unkefer 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant Unkefer  appeals.    Reversed. 

Simpson  &.  Bomar,  for  appellant  Sanders 
&  De  Pass,  for  appellea 

GARY,  A.  J.  This  is  an  action  to  recover 
the  balance  alleged  to  be  due  on  a  promissory 
note. 

The  questions  presented  by  the  exceptions 
render  necessary  reference  to  .the  complaint, 
the  allegations  of  which  are  substantially  as 
follows:  That  the  defendants  were  partners 
doing  business,  as  plaintiff  is  Informed  and 
believes,  under  the  firm  name  of  Mcllwaln, 
Unkefer  Company.    That  on   or  about  the 

day  of •,  1900,  the  plaintiff  herein, 

being  then  the  owner  of  a  note,  dated  the  19th 
of  December,  1895,  for  $7,500,  due  on  or  be- 
fore the  1st  of  January,  1901,  signed  by  James 
C.  Johnston,  and  secured  by  a  mortgage  of  real 
estate,  and  being  also  the  owner  of  a  note 
dated  the  18th  of  November,  1896,  due  De- 
cember 18,  1896,  for  $3,964.  signed  by  James 
C.  Johnston,  and  secured  by  mortgage  of 
real  estate,  commenced  an  action  to  foreclose 
said  mortgages.  That  at  the  time  of  the 
commencement  of  said  action  the  Central 
National  Bank  held  a  note  of  James  C.  John- 
ston, indorsed  by  this  plaintiff,  dated  Jime 
10,  1898,  for  $6,129.23,  with  interest  thereon 
at  8  per  cent,  per  annum  from  the  4th  of 
April,  1900,  and  to  secure  said  note  this 
plaintiff  had  assigned  and  delivered,  as  col- 
lateral security,  the  notes  and  mortgages  to 
said  bank.  That  the  defendants,  having 
formed  a  corporation,  or  being  about  to  form 
one,  with  James  C.  Johnston,  and  being  de- 
sirous of  purchasing  the  land  covering  said 
mortgages,  for  the  purpose  of  quarrying 
stone,  in  order  to  obtain  a  clear  title  to  said 
land,  contracted  with  this  plaintiff  that,  If 
he  would  stop  said  suit  and  assign  Samuel 
B.  Goucher  the  said  mortgages  and  notes, 
they  would  pay  the  amount  due  the  Central 
National  Bank  by  the  said  James  C.  John- 
ston, for  which  this  plaintiff  vas  security, 
and,  in  addition  to  that,  would  ^ay  the  plain- 
tiff In  cash  the  sum  of  $2,000,  and  woi^d  pay 
the  balance  due  on  the  note  by  James  C. 
Johnston  to  the  Central  National  Bank,  for 
which  this  plaintiff  was  security,  which 
note   was   to  be   assigned  by   the   Central 


National  Bank  to  this  plaintiff.  Said  pay- 
ments to  be  made  as  follows:  $1,000  ot 
said  balance  to  be  paid  on  the  Ist  of  No- 
vember, 1901,  the  balance  to  be  paid  on  April 
1,  1902,  the  interest  in  the  meantime  to  be 
paid  semiannually.  That,  in  consideratioa 
of  said  agreement,  this  plaintiff  did  stop  said 
suit  for  the  foreclosure  of  said  mortgages, 
and  did  assign  the  same  to  Samuel  B.  Gouch- 
er, which  assignment  this  plaintiff  alleges 
was  for  the  benefit  of  all  the  defendants 
herein;  it  being  imderstood,  as  plaintiff  Is 
informed  and  believes,  that  these  defendants 
were  to  take  stock  in  the  corporation  then 
recently  formed,  or  about  to  be  formed,  to 
be  known  as  Keystone  Granite  Company,  in 
payment  and  satisfaction  of  said  mortgages. 
That  thereafter  the  defendant  did  pay  to 
plaintiff  the  amount  due  Central  National 
Bank,  and  the  sum  of  $2,000  in  cash,  and  on 
the  10th  November,  1901,  the  $1,000  first  in- 
stallment on  the'  balance  of  said  note,  as 
they  had  agreed  to  do.  That  defendants 
have  failed  to  pay  the  balance  due  on  said 
note,  and  there  is  now  due  by  defendants  to 
plaintiff  the  sum  of  $3,459.56,  interest  thereon 
at  the  rate  of  8  per  cent  per  annum  from  the 
1st  of  November,  1901.  The  defendant,  J.  G. 
Unkefer  denied  the  allegations  of  partnership, 
also  the  allegations  as  to  the  aprreement  be- 
tween the  plaintiff  and  the  defendants,  and 
interposed  the  plea  that  the  said  agreement 
was  obnoxious  to  the  statute  of  |raud&  At 
the  close  of  the  plaintiff's  testimony,  the  de- 
fendant Unkefer  made  a  motion  for  a  non- 
suit, on  the  following  grounds:  "(1)  That 
James  C.  Johnston  was  a  partner  also,  and 
there  was  a  failure  to  Join  him  as  a  par- 
ty plaintiff.  (2)  That  the  testimony  m»ely 
snowed  a  collateral  agreement  to  pay  the 
debt  of  another,  and  which  was  not  to  be 
performed  within  a  year.  (3)  That  the  plain- 
tiff's action  was  to  recover  the  balance  on 
a  note  originally  given  for  $6,129.23,  and  his 
own  testimony  showed  that  the  defendant 
had  promised  to  pay  not  the  note  sued  on, 
but  an  entirely  different  note,  executed  at 
another  time,  and  for  the  sum  of  $7,500.*' 
The  motion  for  nonsuit  was  refused.  The 
jury  rendered  a  verdict  In  favor  of  the  plain- 
tiff for  $4,410.72  against  J.  G.  Unkefer  (the 
only  defendant  who  was  served).  The  de- 
fendant appealed  upon  numerous  exceptions 
which,  however,  may  be  considered  under 
the  following  heads: 

1.  Was  there  errpr  in  refusing  the  motion 
for  nonsuit  on  the  ground  that  there  was 
a  failure  to  join  James  C.  Johnston  as  a 
party  plaintiff?  The  rule  Is  well  settled  that 
if  there  is  a  failure  to  join  a  necessary  par- 
ty as  a  plaintiff,  and  the  defect  appears 
upon  the  face  of  the  complaint,  the  proper 
remedy  is  by  demurrer.  If,  however,  the 
complaint  does  not  disclose  the  Infirmity, 
then  the  objection  must  be  taken  by  answer; 
but  in  either  case  the  party  raising  the  ob- 
jection must  point  out  the  defect,  in  order 
that  the  amendment  may  not  cause  delay. 
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If  the  objection  to  tbe  nonjoinder  of  a  party 
Is  not  raised  in  tbis  manner,  It  is  waived. 
Pomeroy's  Ck)de  Rem.  H  208,  207 ;  16  Enc.  of 
PI.  &  Pr.  747-749. 

2.  Does  tbe  testimony  merely  show  a  col- 
lateral agreement  to  pay  the  debt  of  another? 
One  of  the  considerations  entering  into  the 
agreement  was  the  discontinuance  of  the 
snit  for  foreclosure  of  the  two  mortgages, 
and  the  cancellation  or  control  of  them  by  the 
defendants.  The  case  is  raled  by  the  well- 
settled  principle  recognized  in  Ellis  t.  Oar- 
roll,  68  S.  a  376,  47  S.  B.  679,  102  Am.«t 
Rep.  679,  that  a  promise  to  pay  the  debt  of 
another,  upon  forbearance  to  enforce  a  sub- 
sisting li^i,  is  not  within  the  statute  of 
frauds,  when  the  release  is  a  damage  to  the 
creditor,  or  a  benefit  to  the  party  maKing  the 
promise.  The  exceptions  raising  this  ques- 
tion cannot  be  sustained. 

3.  Was  the  testimony  of  the  plaintiff  in- 
admissible, on  the  ground  that  it  contradicted 
the  written  evidence  of  the  agreement?  In 
the  first  place,  his  honor,  the  presiding  iudge, 
was  not  requested  to  rule  upon  any  specific 
objections  to  testimony  supposed  to  contra- 
dict the  written  evidence  of  the  agreement, 
and  the  general  objection  interposed  by  the 
defendants'  attorneys  was  not  sufficient  to 
raise  this  question.  The  presiding  Judge, 
therefore,^  properly  refused  to  consider  this 
objection  'in  ruling  upon  the  motion  for  non- 
suit, and,  even  if  it  was  incompetent.  It 
could  not  serve  as  the  basis  of  a  motion  for 
nonsuit.  Ashe  v.  Railway,  65  S.  0.  134,  43 
S.  E.  393.  The  exceptions  raising  this  ques- 
tion are  overruled. 

4.  Was  there  a  fatal  variance  between  the 
allegations  of  the  complaint  and  the  testi- 
mony, as  to  the  agreement  between  the 
plaintiff  and  the  defendants?  On  the  8th  of 
January,  1900,  while  the  action  was  pend- 
ing to  foreclose  the  two  mortgages,  S.  P. 
Goucher,  for  Mcllwaln,  Unkefer  Oompany, 
entered  into  a  written  agreement  with  the 
plaintiff,  whereby  Lee  was  to  take  no  fur- 
ther action  in  the  foreclosure  proceedings 
until  Ai)ril  1,  1900,  and  in  consideration 
thereof  the  defendants  were  to  pay  the  in- 
terest on  the  $7,500  note  from  that  date,  un- 
til the  1st  of  April,  1900,  and  also  the  Interest 
on  the  $6,129.23  note,  and  at  the  expiration 
of  the  time  mentioned  the  defendants  were  to 
have  tbe  option  of  paying  the  $6,129.23  note 
and  of  securing  to  Lee  payment  of  the  note 
for  $8,000  (meaning  thereby  the  $7,500  note), 
or  of  paying  that  note  and  of  having  It  as- 
signed to  them  or  some  one  of  them.  The 
testimony  shows  that  Unkefer  about  the  1st 
of  April,  1900,  came  to  Spartanburg  and  re- 
fused to  abide  by  the  said  agreement,  and 
that  be  and  the  plaintiff  entered  into  another 
agreement,  the  terms  of  which  are  thus 
stated  by  the  plaintiff:  "Q.  What  was  the 
trade?  A:  He  was  to  pay  off  the  bank  note 
and  release  me  of  that,  and  then  was  to  pay 
$2,000  to  me  at  that  time,  and  at  six  months 
to  pay  another  $1,000,  and  at  another  six 


months  was-  to  pay  the  remainder,  with  inter- 
est Q.  Which  note  was  that?  A.  $8,000 
note.  Q.  How  much  did  he  pay  the  bank  at 
that  time?  A.  He  paid  it  all  up.  Q.  Paid 
the  $8,000  all  off?  A.  $6,000.  Q.  The  $6,000? 
A.  Entirely  off.  Q.  He  paid  that  to  the  bank 
on  that  date?  A.  Yes,  sir.  Q.  After  he  had 
paid  it  off,  what  did  he  do — what  did  the 
bank  do?  A.  Gave  it  to  me,  I  reckon.  Q. 
What  note  are  you  suing  on  in  this  action? 
A.  Suing  on  the  note  that  was  given  first,  as 
he  promised  to  pay  off.  Q.  What  I  want  to 
know  is  which  note  is  it  you  claim  Mcllwain, 
Unkefer  Company  owe  you.  Is  it  'this 
$6,129,  or  $7,500,  or  the  $3,149  note?  A.  I 
reckon  it  is  the  $7,500  note.  Q.  Don't  you 
know?  A.  He  paid  off  the  bank.  Q.  Your 
suit,  Mr.  Lee,  is  brought  on  the  $6,129  note, 
and  the  allegation  here  in  the  complaint  is 
that  they  owed  you  a  balance  on  that  note. 
is  that  correct?  A.  They  had  two  mortgages. 
Q.  Which  note  is  it  you  are  suing  on?  Which 
note  is  it  that  TTnkefer  promised  to  pay? 
A.  It  was  the  $8,000  note.  He  promised  to 
pay  me  first,  and  then  he  would  not  do  that. 
He  wanted  some  changes,  and,  when  I  agreed, 
then  he  paid  the  bank  off.  Q.  How  much 
money  did  Mr.  Unkefer  pay  the  bank  when 
he  was  here  the  latter  part  of  March?  A. 
He  paid  them  $6,000.  Q.  $6,129?  A.  Yes. 
sir.  Q.  What  became  of  the  note  for  $6,129? 
Have  you  ever  had  it  from  that  day  until 
this?  A.  No,  sir.  Q.  And  it  was  paid  off 
that  day  at  the  bank,  the  Central  National 
Bank?  A-  Yes,  sir.  Q.  After  that  was  paid 
he  paid  you  in  addition  $2,000  in  cash?  A. 
That  was  on  that  $8,000.  Q.  He  paid  you 
that  day  $2,000  in  cash?  A.  Yes,  sir.  Q. 
Didn't  he  also  pay  you  later  a  $1,000?  A. 
Yes,  sir;  in  six  months.  Q.  You  say  that 
$8,000  is  still  due?  A.  Yes,  sir.  Q.  Balance 
of  the  $8,000  note?  A.  Whatever  it  is.'*  It 
will  thus  be  seen  that  the  agreement  alleged 
in  tbe  complaint  and  the  testimony  of  the 
plaintiff  to  sustain  those  allegations  vary  in 
important  particulars.  It  is  stated  in  the 
complaint,  and  seems  to  be  conceded  J>y  the 
plaintiff  in  his  testimony,  that  the  note  for 
$6,129.23  was  paid  In  full  to  the  Central 
National  Bank  by  the  defendants.  If  this 
be  true,  then  a  recovery  in  this  action  would, 
to  that  extent,  compel  the  defendants  to  pay 
the  note  twice,  even,  too,  after  it  had  lost  its 
legal  effect.  These  complications  would  be 
avoided,  if  tbe  plaintiff  could  recover  upon  an 
agreement  that  the  defendants  were  to  pay 
the  balance  due  on  the  note  for  $7,500.  This 
court,  of  course,  is  not  to  be  understood  as 
expressing  any  opinion  upon  the  facts,  but 
wishes  merely  to  show  that  there  is  a  vital 
variance  between  the  allegations  and  the  tes- 
timony. The  exceptions  raising  this  question 
are  sustained. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trial. 
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v'128  Ga.  737) 

ROUNTRBB  et  al.  t,  GAULDBN. 
(Supreme   Court   of  Georgia.    July   13,    1907.) 

1.  Descent   and   Distbibution  —  Subtivino 
Wife— EuccmoN—DowEB— Child's  Pakt. 

When  it  appears  that  the  widow,  who  was 
entitled  either  to  dower  or  to  a  child's  part  In 
the  real  estate  of  her  husband,  dealt  with  an 
interest  therein  as  if  she  were  the  absolute 
owner,  such  conduct  will  be  suflScient  to  raise 
an  inference  that  she  had  made  an  election 
to  take  a  child's  part  in  the  time  prescribed  by 
law,  and  cast  upon  those  seeking  to  show  that 
she  had  not  so  elected  the  burden  of  showing 
that  snch  an  election  had  not  taken  place  with- 
in such  time.  And  this  is  true  notwithstand- 
ing the  widow  may  have  made  a  mistake  of  law 
as  to  the  interest  she  was  entitled  to,  and 
claimed  a  one-sixth  interest,  when  she  was  real- 
ly entitled  to  a  one-fifth  interest 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution,  {  201.] 

2.  Evidence— Declabations  Against  Inteb- 

EST. 

The  admissions  of  a  defendant  in  execu- 
tion against  his  interest,  before  the  pendency 
of  litigation,  are  admissible  in  evidence  in  fa- 
vor of  either  the  claimant  or  the  plaintiff  in 
execution. 

[Ed.  Note.— For  cases  in  noint,  see  Gent.  Dig. 
vol.  20,  Evidence,  §§  824-833.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Rrooks  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  by  S.  S.  Rountree  and  others 
against  Mrs.  Gaulden.  Judgment  for  plain- 
tiff. On  levy  of  execution,  S.  S.  Gaulden  filed 
a  claim.  Judgment  for  claimant,  and  plain- 
tiffs bring  error.     Reversed. 

The  executors  of  Rountree  obtained  a  judg- 
ment againsit  Mrs.  Jones,  and  caused  the  exe- 
cution Issuing  thereon  to  be  levied  upon  an 
undivided  one-sixth  interest  In  a  described 
parcel  of  land.  Gaulden  interposed  a  claim. 
The  case  was  submitted  to  the  judge,  with- 
out the  intervention  of  a  jury,  who  beard 
the  same  upon  certain  agreed  facts  and  evi- 
dence, and  rendered  a  judgment  finding  the 
property  not  subject  The  plaintiffs  in  exe- 
cution assign  error  upon  this  judgment,  and 
also  upon  certain  rulings  upon  the  admis- 
sibility of  testimony.  It  appeared  from  the 
evidence  that  Hardy  E.  Hunter,  who  died  In- 
testate In  the  year  1855,  was  at  the  time  of 
his  death  the  owner  of  the  tract  of  land 
which  was  referred  to  In  the  levy;  that  he 
left  surviving  him  a  widow  and  five  children; 
that  his  widow  was  appointed  his  adminis- 
tratrix, and  in  the  year  1856  Intermarried 
with  Jones,  who  became  the  administrator; 
that  Jones,  as  administrator,  sold  all  of  the 
lands  of  the  Intestate,  except  the  land  re- 
ferred to  in  the  levy,  and  paid  three  of  the 
children  their  Interests  as  distributees  in 
the  proceeds  of  the  sale,  the  receipts  for  such 
amounts  being  dated  at  different  times  dur* 
ing  the  year  1869.  The  testator  of  the 
plaintiffs  in  execution  obtained  a  judgment 
against  Mrs.  Jones,  who  was  the  widow  of 
Hunter,  in  1881.  The  execution  issued  upon 
this  judgment  has  been  kept  in  life  by  proper 
entries,  and  Is  the  execution  levied  in  the 


present  case.    A  wltaesB  testified  that  Mr& 
Jones  resided  on  the  land  described  in  the 
judgment  when  the  same  was  obtained,  and 
lived  there  during  the  lifetime  of  her  hus- 
band, Jones,  and  since  his  death.     A  deed 
was  Introduced  in  evidence,  dated  December 
31,  1900,  in  which  three  children  of  Hunter 
and  Mrs.  Jones  were  the  grantors  and  Hardy 
M.  Hunter,  another  child,  was  the  grantee, 
which  recited  that  the  parties  to  the  deed  be- 
ing the  heirs  at  law  of  Hardy  E.  Hunter,  and 
the  parties  of  the  first  part  having  received 
th#r  distributive  shares  of  the  estate,  and 
the  party  of  the  second  part  not  having  been 
settled  with,  and  only  a  small  portion  of  tlie 
estate  remaining,  in  consideration  of  these 
facts  and  the  sum  of  $10,  the  grantors  quit- 
claimed to  the  grantee  all  of  their  Interest  In 
the  lot  of  land  described  in  the  levy.    A  deed 
from  the  grantee  in  the  deed  above  referred- 
to  to  Gaulden,  the  claimant,  dated  January 
11,  1901,  upon  a  consideration  of  $2,000,  con- 
veying the  lot  described  in  the  levy,  was  also 
Introduced.    J.  B.  Hunter,  a  son  of  the  de- 
fendant in  execution,  was  examined  by  inter- 
rogatories.    One  of  the  interrogatories  was 
as  follows:  "How  much  land  did  your  father 
own  at  his  death?     Did  she  ever  claim  a 
child's  part  in  any  of  those  lands?     What 
became  of  those  lands?    How  much  remained 
unsold  by  the  administrator  of  your  father's 
estate?"     The   witness   answered:'  •'About 
1,500  acres, ,  and  my  mother  never  claimed 
a  child's  part  in  any  of  It    All  of  this  was 
sold  by  the  administrator,   except  the  205 
acres  now  held  by  Dr.  S.  S.  Gaulden."    This 
interrogatory  and  answer  were  objected  to, 
on  the  ground  that  it  was  sought  thereby  to 
Introduce  secondary  evidence  as  to  the  facts 
inquired    about,    and   because   the   evidence 
was  irrelevant  and  immaterial.     In  answer 
to  the  question  as  to  why  his  mother  and  the 
children  made  a  deed  to  H.  M.  Hunter,  the 
witness   said:    "Because  he   had   never    re- 
ceived anything  from  the  estate."    This  was 
objected  to  on  the  ground  that  the  evidence 
was  irrelevant     The  witness.  In  answer  to 
another  interrogatory,  stated  that  Win.  Jones 
had  bought  the  land  of  the  estate  and  badly 
managed  it,  and  he  heard  his  mother   say 
that  her  husband  had  so  squandered  her  first 
husband's  estate  that  she  did  not  feel  that 
she   was   entitled   to   anything. .   This    was 
also  objected  to,  upon  the  ground  that  it  was 
Immaterial  and  irrelevant.    The  evidence  In 
the  answer  to  the  interrogatory  above    re- 
ferred  to   was   also  objected  .to   upon    the 
ground  that  the  witness  admitted,  in  the  an- 
swer to  the  interrogatory,  that  he  derived 
his  Information  from  having  heard  his  mother 
talk  and  on  account  of  his  familiarity  with 
the  matters  connected  with  the  estate.     The 
plaintiff  in  execution  offered  in  evidence  the 
answer  of  Mrs.  Jones  to  an  Interrogatory 
propounded  to  her  In  another  case,  in  w^hicb 
she  said  she  had  agreed  to  waive  her  right 
to  dower  and  take  a  child's  part  In  the  es- 
tate of  her  first  husband.     Upon  objection 
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ty  counsel  for  claimant  this  efvidence  was 
ruled  out  It  was  shown  that  the  records 
of  Lowndes  county,  which  contained  the  rec- 
ord of  the  administration  of  Hunter's  estate^ 
had  been  destroyed  by  Are  in  1863.  Plaintiff 
in  execution  tendered  in  evidence  the  mar- 
riage settlement  between  Wm.  Jones,  Martha 
Hunter,  and  James  West,  trustee,  dated 
Aucnist  7,  1856,  which  recited  that  Martha 
Hunter  was  "entitled,  as  widow  and  heir"  of 
the  estate  of  Hardy  Hunter,  to  a  "one-sixth 
part  of  said  estate,"  and,  no  division  having 
been  made  among  the  heirs  and  distributees, 
she,  in  consideration  of  the  intended  mar- 
riage and  of  $1  paid  by  said  Jones,  conveyed 
to  West  "her  interest  in  the  said  estate  of 
said  Hardy  Hunter,  deceased,  together  with 
Its  increase,  it  being  a  ono-slxth  part  of  the 
property  herein  specified,"  but  nevertheless 
upon  certain  trusts  therein  referred  to.  The 
land  referred  to  in  the  levy  was  embraced 
In  the  property  described  in  the  marriage 
settlement  The  trustee  in  the  marriage  set- 
tlement was  to  hold  the  property  therein  con- 
veyed "upon  the  trusts  and  for  the  uses  of 
the  said  Wm.  Jones  during  the  Joint  lives  of 
the  said  Wm.  Jones  and  Martha  Hunter,  his 
intended  wife,  and,  after  the  death  of  either 
of  them,  then  of  the  survivor  during  the  term 
of  his  or  her  natural  life,  and,  if  either  of 
them  die  having  no  issue  living  by  the  other, 
then  to  convey  the  said  property  to  the  sur- 
vivor, forever,  and,  if  the  said  Wm.  Jones 
and  Martha  Hunter  should  both  die  having 
issue  living  of  the  said  marriage,  then  in 
trust  to  convey  said  separate  property  to 
the  said  issue  living  at  the  time  of  the  death 
of  the  survivor  of  them  share  and  share 
alike."  It  appeared  from  the  evidence  that 
Wm.  Jones  was  dead  at  the  time  of  the  levy. 
The  court  refused  to  admit  the  marriage  set- 
tlement, and  this  rulhig  is  assigned  as  error. 

D.  W.  Rountree  and  W.  H.  Griffin,  for 
plaintiffs  in  error.  J.  G.  McCall  and  Stanley 
S.  Bennet,  for  defendant  In  error. 

COBB,  P.  J.  (after  stating  the  facts).  1. 
Upon  the  death  of  the  husband,  the  wife  is 
entitled  to  dower.  She  Is  permitted  to  take, 
however,  in  lieu  of  dower  a  child's  share  In 
the  estate.  If  she  elects  to  take  her  dower, 
she  has  no  further  interest  in  the  realty. 
If  she  elects  to  take  a  child's  share,  she  is 
entitled  to  the  share  which  a  child  would 
take,  unless  the  shares  exceed  five  in  number, 
in  which  event  she  is  entitled  to  a  one-fifth 
part  of  the  estate.  Civ.  Code  1895,  §  3355. 
Her  election  to  take  a  child's  part  of  the 
real  estate  in  lieu  of  dower  must  be  exercis- 
ed within  12  months  from  the  grant  of  let- 
ters testamentary  or  of  administration  on 
the  husband's  estate.  Civ.  Code  1895,  §  4689 ; 
La  Grange  Mills  v.  Kener,  121  Ga.  429,  49  S. 
E.  300.  There  is  no  presumption  of  law  that 
a  widow  will  elect,  or  has  elected,  to  take  a 
child's  part  in  the  estate  of  her  husband. 
Jossey  V.  Brown,  119  Ga.  758,  47  S.  E.  350. 


It  must  affirmatively  appear  that  she  elected 
to  take  a  child's  part  within  the  time  pre- 
scribed by  law.  This  may  appear  by  an 
election  in  writing,  duly  signed,  filed  and 
recorded  in  the  office  of  the  ordinary,  but 
this  is  not  the  only  method  of  proving  the 
fact  of  such  election.  The  fact  of  election 
may  be  shown  by  circumstances  establishing 
the  same,  as  well  as  by  direct  evidence.  If 
the  circumstances  are  such  as  to  establish 
that  an  election  has  been  made  in  time,  it  is 
as  much  affirmatively  established  as  if  there 
were  direct  evidence  to  that  effect  The  con- 
duct of  the  widow  in  reference  to  the  proper- 
ty of  the  estate  of  her  husband  may  be  look- 
ed to  in  determining  whether  an  election  has 
taken  p)ace.  In*8ewell  v.  Smith,  54  Ga.  567, 
it  was  held  that  where  the  widow  remained 
in  possession  of  land  in  which  she  was  en- 
titled to  take  either  dower  or  a  child's  part 
until  long  after  her  right  to  dower  was  bar- 
red, without  making  any  formal  election, 
there  would  be  a  presumption  that  she  had 
elected  to  take  a  child's  part,  and  this  is  es- 
pecially true  where  such  a  course  was  most 
beneficial  to  her  interests.  In  Sloan  v.  Whit- 
aker,  68  Ga.  319,  it  was  held  that  where  a 
widow,  whose  apparent  interest  was  to  take 
a  child's  part  in  lieu  of  dower,  was  assigned 
a  child's  share  of  her  husband's  realty  as 
well  as  personalty,  which  was  accepted  and 
appropriated,  there  would  -be  a  presumption 
after  her  death,  until  the  contrary  appeared, 
that  she  had  elected  to  take  a  child's  share 
in  lieu  of  dower,  and  this  was  true,  though 
no  steps  for  making  the  division  were  taken 
until  after  the  time  for  making  an  election 
had  expired.  If  the  widow  deals  with  an 
interest  in,  the  estate  as  her  own,  which  she 
would  not  be  entitled  to  except  upon  the 
theory  that  she  had  elected  to  take  a  child's 
share,  the  fact  that  she  so  dealt  with  it  is 
a  circumstance  to  be  considered  in  determin- 
ing whether  she  had  so  elected.  We  think 
that  the  marriage  settlement,  in  which  Mrs. 
Jones  dealt  with  the  property  In  question  as 
if  it  were  her  own,  and  which  could  not  be 
hers  unless  she  had  elected  to  take  a  child's 
share  in  the  estate,  was  admissible  on  the 
question  as  to  whether  an  election  to  take  a 
child's  share  had  been  made  by  her.  It  is 
true  that  it  does  not  appear  that  this  mar- 
riage settlement  -was  executed  within  12 
months  from  the  date  of  the  administration 
upon  the  former  husband's  estate,  and  that 
it  does  not  appear  that  the  other  acts  by  the 
widow  tending  to  show  an  election  took  place 
within  12  months ;  but  the  fact  that  she  so 
dealt  with  it,  even  if  it  was  after  the  expira- 
tion of  such  time,  indicated  that  an  elec- 
tion had  taken  place,  and  the  evidence,  taken 
as  a  whole,  both  that  admitted  and  that  re- 
jected, which  could  be  properly  admitted, 
was  of  such  a  character  as  to  at  least  estab- 
lish prima  facie  that  an  election  had  taken 
place.  It  was  sufficient  to  cast  the  burden 
upon  the  claimant  to  disprove  an  election. 
But,  it  is  said,  she  dealt  with  a  one-sixth  in- 
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terest  in  the  estate  as  her  own,  when,  under 
the  law,  she  was  entitled  to  a  one-fifth  inter- 
est That  she  made  a  mistake  of  law  as  to 
her  interest  does  not  alter  the  situation.  She 
was  entitled  to  no  interest  in  the  estate  ex- 
cept dower  or  a  child*s  share  In  fee.  She 
made  a  mistake  as  to  the  quantum  of  her 
share  in  fee,  but  she  was  evidently  dealing 
with  the  property  as  if  sbe  were  the  owner, 
and  there  is  nothing  in  her  conduct  to  indi- 
cate that  there  was  any  other  intention  on  her 
part  If  she  was  entitled  to  a  one-fifth  in- 
terest and  claimed,  under  a  mistake  of  law, 
only  a  one-sixth,  she  would  not  lose  that 
which  she  claimed  simply  because  by  the 
mistake  she  received  less  than  the  law  al- 
lowed. 

2.  The  admissions  of  the  defendant  In  ex- 
ecution in  a  claim  case,  made  after  the  pen- 
dency of  the  litigation,  are  not  admissible 
in  evidence,  but  admissions  made  before  the 
pendency  of  the  litigation  are  admissible. 
Civ.  Code  1895,  §  5189;  Horn  v.  Ross,  20  Ga. 
210,  65  Am.  Dec.  621;  Van  Epps*  Notes; 
Smith  V.  Cox,  20  Ga.  240.  The  declaration 
of  a  defendant  in  execution,  made  at  a  time 
when  it  was  against  his  interest  to  make 
it  has  been  held  to  be  admissible  In  favor  of 
the  plaintiff  in  execution.  Foster  v.  Ruther- 
ford, 20  Ga.  676.  When  a  defendant  In  ex- 
ecution is  in  possession  of  the  land  at  the' 
time  of  the  levy,  any  declaration  made  by 
him  up  to  the  time  of  the  levy,  and  while  in 
possession,  is  admissible  in  evidence  In  a 
claim  case.  Rutledge  v.  Hudson,  80  Ga.  267, 
5  S.  E.  93;  Smiley  v.  Padgett  123  Ga.  39,  50 
S.  E.  927.  Any  declaration  made  by  Mrs. 
Jones  while  she  was  in  possession  of  the  prop- 
erty, which  was  prejudicial  to  her  interest, 
would  be  admissible  in  evidence  against  those 
claiming  under  her.  Glanton  v.  Griggs,  5 
Ga.  434.  Declarations  by  Mrs.  Jones  against 
her  interest,  made  while  she  was  in  posses- 
sion of  the  property  and  prior  to  the  convey- 
ance which  passed  whatever  interest  she  had 
therein  to  her  son,  would  be  admissible 
against  a  claimant  who  derived  title  from 
her  grantee.  The  declarations  made  by  her, 
whether  against  her  interest  or  in  her  own 
favor  at  the  time  when  she  was  not  the  own- 
er or  in  possession  of  the  property,  and  sub- 
sequently to  the  pendency  of  the  present  liti- 
gation, would  not  be  admissible.  Civ.  Code 
1895,  §  5180.  It  is  said,  though,  that,  even 
If  It  was  erroneous  to  refuse  to  admit  in  evi- 
dence the  marriage  settlement  the  judgment 
should  not  be  reversed,  for,  if  the  marriage 
settlement  had  been  admitted,  it  would  have 
shown  that  Mrs.  Jones  had  no  leviable  estate 
in  the  property,  for  the  reason  that  the  mar- 
riage settlement  created  an  executory  trust 
We  will  not  now  pass  upon  the  question  as 
to  the  character  of  the  estate  that  Mrs.  Jones 
has  in  the  property,  for  the  reason  that  this 
question  was  not  passed  upon  by  the  trial 
judge.  The  marriage  settlement  was  offered 
in  evidence  for  the  purpose  of  showing  that 
Mrs.  Jones  had  dealt  with  what  she  thought 


was  a  child's  share  In  her  husband's  estate^ 
and  its  admissibility  for  this  purpose  was 
the  only  question  passed  upon  by  the  trial 
Judge.  Whether  Mrs.  Jones,  since  the  death 
of  her  second  husband,  has  an  interest  in  the 
property  which  is  subject  to  levy  and  sale,  or 
whether  the  marriage  settlement  created 
merely  an  executory  trust  giving  her  an  in- 
terest only  in  the  rents,  issues,  and  profits, 
we  will  not  now  undertake  to  determine,  leav- 
ing these  questions  to  be  decided  on  another 
trial.  The  evidence  was  admissible  for  the 
purpose  for  which  it  was  offered— that  ls« 
as  a  circumstance  showing  an  election  by  the 
widow  to  take  a  child's  share — and  whether 
when  admitted  it  will  have  the  effect  to  en- 
tirely defeat  the  plaintiff  in  execution  we 
will  leave  for  determination  after  the  evi- 
dence is  before  the  court,  and  the  question  of 
the  construction  of  the  instrument  has  been 
passed  upon  by  the  trial  Judge. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(128  Oft.  718) 

STARNES  V.  ROBERTS. 

(Supreme  Court  of  Georgia.    July  18,  1907.) 

Sale— Passing  of  Titlb— Tboveb. 

"If  personal  chattels  be  sold  upon  the  ex- 
press condition  that  they  are  to  be  paid  for 
on  delivery,  and  they  are  delivered  upon  the 
faith  that  the  condition  will  be  immediately 
performed,  and  performance  is  refused  upon  de- 
mand in  a  reasonable  time,  no  title  passes  to 
the  buyer.  Bergan  v  Magnus,  25  S.  E.  570,  d8 
Ga.  514.  Therefore  in  such  a  transaction  tro- 
ver will  lie  to  recover  the  goods  or  their  equiva- 
lent in  money."  Wilson  v.  Comer,  54  &  B.  355, 
125  Ga.  500. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di^ 
vol.  43,  Sales.  §  545.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cherokee  Coun- 
ty; Geo.  P.  Gober,  Judge. 

Action  by  J.  B.  Roberts  agrainst  TJ.  L. 
Stames.  Judgment  for  plaintifiC  Defend- 
ant brings  error.    Affirmed- 

Roberts  brought  his  action  against  Stvn«» 
to  recover  two  marble  monuments.  The  evi- 
dence showed,  in  brief,  as  follows:  At  (Mie 
time  the  plaintiff,  the  defendant,  and  an- 
other were  partners,  and  conducted  business 
under  the  name  of  the  Roberts  Marble  Com- 
pany. Subsequently  the  plaintiCT  bought  the 
interests  of  the  other  two,  and  conducted 
business  in  the  same  name.  At  a  later  date 
the  defendant  purchased  from  him  the  two 
monuments  for  which  suit  was  brought  The 
written  contract  which  was  signed  by  the  de- 
fendant stated  that  he  had  made  the  purchase 
from  the  Roberts  Marble  Company.  It  pro- 
vided that  the  purchase  price  should  be  paid 
in  cash;  that  the  property  should  belong  to 
the  Roberts  Marble  Company  until  wholly 
paid  for,  and  that  it  could  be  taken  posses- 
sion of  by  the  vendor.  The  plaintiff  testi- 
fied: "I  delivered  it  [the  property]  to  him 
with  that  understanding,  that  he  pay  for  it 
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In  cash,  as  soon  as  he  could  drive  there  and 
set  it  up  and  come  back,  he  would  pay  me 
for  it  I  delivered  it  to  him  with  that  un- 
derstanding." When  asked,  ''Isn't  it  true  you 
agreed  to  deliver  it  to  him  for  him  to  load 
on  wagon  and  carry  to  Mrs.  Stephens  and 
deliver  it?"  he  answered,  -**!  supposed  it 
was  going  there,  from  the  contract  That 
was  not  the  agreement  between  me  and 
Stames.  I  was  not  present  when  they  were 
loaded  on  the  wagon.  We  agreed  to  load  the 
stuff  for  him."  He  was  then  asked,  "And 
for  him  to  take  them  over  there  to  the  origi- 
nal purchaser,  Mrs.  Stephens?*'  He  answered, 
**Tbere  was  no  agreement  about  that"  At 
another  time  he  said:  "I  do  not  know  it  is 
true  that  at  the  time  Mr.  Stames  told  me  he 
would  take  the  monuments  and  set  them  up 
and  come  back  and  pay  me  that  he  was  tak- 
ing them  to  set  up  for  Mrs.  Stephens  in  Mil- 
ton county."  The  defendant  took'' the  hionu- 
ments,  but  failed  to  pay  for  them  or  to  re- 
turn them  on  demand.  He  introduced  no 
evidence.  The  presiding  Judge  refused  to 
grant  a  nonsuit  or  to  direct  a  verdict  for  the 
defendant,  but  directed  a  verdict  for  the 
plaintiff. 

N.  A.  Morris  and  Chas.  H.  Griffin,  for 
plaintiff  in  error.  G.  L  Teasley  and  P.  P. 
Du  Pre,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
The  principles  set  out  in  the  headnote  and 
the  authorities  there  cited  control  the  case. 
The  evidence  did  not  show  such  a  relinquish- 
ment or  waiver  of  the  plaintiff's  right  as 
against  the  defendant  as  to  prevent  a  re- 
covery. Had  it  been  sought  to  recover  the 
property  from  the  person  who  purchased  it 
from  the  defendant,  a  very  different  case 
would  have  been  presented;  or,  if  the  evi- 
dence bad  shown  that  the  plaintiff  agreed  for 
the  defendant  to  sell  the  property  before  pay- 
ment, this  might  have  raised  the  question 
whether  such  sale  would  have  been  a  con- 
version. The  testimony,  however,  does  not 
go  to  that  extent 

Some  authorities  go  further  than  we  feel 
called  on  to  do  in  this  case-  Thus  in  Dows 
V.  Dennlstoun,  28  Barb.  393,  the  Supreme 
Court  of  New  York  declared  that  "an  under- 
standing, arrangement,  or  custom  that  the 
possession  of  the  goods  shall  be  Intrusted  to 
the  vendee  for  the  purpose  of  enabling  him 
to  realize  upon  them,  and  thus  provide  the 
{Qeans  for  the  payment  of  the  price,  cannot 
be  construed  into  an  absolute  transfer  of  the 
title  to  the  property,  as  between  the  original 
parties  to  it  or  persons  having  no  greater 
equities  than  the  original  parties."  See,  also, 
on  the  general  subject,  Harding  v.  Metz,  1 
Tenn.  Ch.  610;  Adams  v.  O'Connor,  100 
Mass.  515,  1  Am.  Rep.  137;  Fleeman  v. 
McKean,  25  Barb.  474;  24  Am.  &  Eng.  Enc 
Law  (2d  Ed.)  1065. 

The  plaintiff  in  error  insists  that  be  was 
act  in  possession,  custody,  or  control  of  the 


property  when  the  suit  was  brought  and 
therefore  there  could  be  no  recovery  against 
him.  This  contention  is  unsound.  If  it  were 
sustained,  every  defendant  in  a  trover  suit 
could  defeat  a  recovery  by  showing  that  the 
conversion  was  complete  before  the  action 
was  brought  On  the  contrary,  the  conver- 
sion furnishes  a  basis  for  bringing  the  suit 
Apparently  the  right  of  a  person  who  has 
been  incarcerated  under  bail  process,  and 
who  is  neither  able  to  give  security  nor  pro- 
duce the  property,  upon  showing  to  the  pre- 
siding Judge  satisfactory  reasons  for  the  non- 
production  to  be  discharged  from  custody,  has 
been  confused  with  the  -Idea  of  defending 
against  the  recovery  of  a  verdict  in  the  main 
suit  Civ.  Code  1895,  fi  4608,  which  regulates 
such  a  proceeding  for  discharge,  expressly 
declares  that  it  shall  not  in  any  way  affect 
the  right  of  the  plaintiff  upon  the  trial  of  the 
question  of  property  involved  in  the  suit 
If  the  property  has  been  placed  beyond  the 
reach  of  the  plaintiff  and  defendant  and  is 
In  the  hands  of  a  third  ^rson  from  whom 
it  cannot  be  recovered,  this  may  perhaps 
affect  the  right  to  claim  a  verdict  for  the 
property  itself,  but  would  not  destroy  the 
right  to  recover  a  money  verdict 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(128  Oa.  778) 
DB  LONBT  v^  HULL. 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

BXECUTOBS    AND  ADMINISTBATOBS— DISTRIBU- 
TION Among  Legatees— Duties. 

Where  an  executor  holds  certificates  of 
stock  or  certificates  of  indebtedness  issued  by  a 
railroad  company,  which,  by  the  terms  of  the 
will,  are  bequeathed  to  a  person,  to  go  over  to 
another  in  the  event  he  dies  "without  leaving  a 
family/*  and  where,  in  a  suit  in  chancery  for 
an  acounting  and  other  relief,  it  is  decreed 
that  the  executor  *'shall  at  once  turn  over  and 
deliver"  to  the  legatee  the  property  bequeathed 
to  him  to  be  held  by  him  under  the  will,  the 
executor  has  the  right,  before  surrendering  the 
certificate,  to  indorse  thereon  memoranda  to  the 
effect  that  the  certificates  are  held  by  the 
legatee  under  the  terms  of  the  will. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court  Clarke  County ; 
C.  H.  Brand,  Judge. 

Action  by  Thomas  C.  De  Loney  against 
Rosa  Hull.  Judgment  for  defendant  and 
plaintiff  brings  error.     Affirmed. 

Strickland  &  Green,  for  plaintiff  in  error. 
Jos.  L.  Hull,  for  defendant  in  error. 

PER  CURIAM.  Mrs.  Rosa  E.  De  Loney 
left  a  will  bequeathing  real  and  personal  prop- 
erty to  her  two  children,  Thomas  C.  De  Loney 
and  Mrs.  Rosa  Hull,  the  wife  of  Jno.  H.  Hull. 
With  respect  to  the  bequest  to  Thomas  C.  De 
Loney,  the  will  provided  that  "all  of  the  prop- 
erty as  specified  given  to  my  son  Thomas  C.  De 
Loney  (must  be  invested  from  time  to  time  as 
circumstances  may  require),  but  can  not  be 
spent  or  invested  in  any  business,  except  the 
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Income  arising  therefrom ;  but  must  be  used 
as  a  support  of  himself.  In  the  event  of  his 
death  leaving  no  family,  then  this  entire 
share  to  belong  to  his  sister,  Mrs.  John  H. 
Hull,  and  at  her  death  to  her  children  subject 
to  the  same  directions  as  the  shares  belonging 
to  her."  The  will  further  provided:  "I 
direct  my  son  Thomas  C.  De  Loney's  certifi- 
cates of  stock  or  bonds,  deeds,  and  all  other 
business  papers  to  be  kept  in  bank  safe.  I 
appoint  my  daughter  Rosa,  the  wife  of  John 
H.  Hull,  executrix  of  this  my  last  will." 
After  the  executrix  had  qualified  and  before 
completely  administering  the  estate,  Thomas 
C.  De  Loney  brodght  suit  in  Clarke  superior 
court  against  her  for  his  part  of  the  property, 
alleging  that  she  refused  to  deliver  it  to  him 
on  the  ground  that  she  was  trustee  for  him, 
and  as  such  had  the  right  to  hold  the  prop- 
erty. That  suit  resulted  In  a  decree,  which, 
so  far  as  pertinent  to  the  question  made  in 
the  present  case,  provided  "that,  under  the 
terms  of  the  will  of  Mrs.  Rosa  B.  De  Loney, 
a  trust  was  creat^d  for  Thomas  O.  De  Loney 
as  for  the' share  of  said  estate  left  him  in 
said  will ;  that  said  Thomas  O.  De  Loney  is 
a  male  of  full  age  and  was  at  the  time  the 
will  took  effect;  that  since  that  time  the 
health  of  said  Thomas  O.  De  Loney  has  Im- 
proved to  such  an  extent  as  to  vacate  said 
trust  under  the  laws  of  this  state,  and  said 
trust  is  hereby  vacated  and  set  aside,  and 
said  Mrs.  Rosa  Hull,  executrix,  shall  at  once 
turn  over  and  deliver  to  said  Thomas  C. 
De  Loney  the  property  bequeathed  and  de- 
vised to  him  in  said  will,  to  be  held  by  said 
Thomas  C.  De  Loney  under  the  will,  and  in 
the  event  of  his  death,  leaving  no  family,  as 
provided  In  said  will,  then  his  entire  share 
is  to  belong  to  Rosa  Hull  for  life,  and,  at  her 
death,  to  her  children."  After  the  rendition 
of  that  decree,  the  executrix  proceeded  to  de- 
liver to  Thomas  C.  De  Loney  a  certain  certifi- 
cate of  indebtedness  of  the  Atlanta  &  West 
Point  Railroad  Company,  and  likewise  certain 
certificates  of  stock  In  the  Atlanta  &  West 
Point  Railroad  Company  and  in  the  Georgia 
Railroad  &  Banking  Company,  respectively, 
but  upon  which  she  indorsed  the  following: 
(a)  Upon  the  certificate  of  indebtedness,  the 
words:  "To  be  held  by  him  under  the  terms 
contained  in  the  last  will  of  Mrs.  Rosa  E. 
De  Loney,  of  record  in  Clarke  county, 
Georgia."  (b)  Upon  each  of  the  two  certifi- 
cates of  stock,  the  words:  "Under  the  will 
of  Mrs.  Rosa  E.  De  Loney."  In  addition  to 
these  certificates,  there  were  other  certificates 
to  which  the  said  Thomas  C.  De  Loney  was 
entitled.  The  indorsements  by  the  executrix 
were  unsatisfactory,  and  Thomas  C.  De  Loney 
instituted  suit,  complaining  that  the  indorse- 
ments created  such  limitations  as  rendered  it 
impossible  for  him  to  dispose  of  the  property 
or  handle  it  in  any  way  whatever,  thereby 
rendering  the  property  worthless  to  him. 
The  petition  contained  the  following,  among 
other  prayers:  "That  the  said  Rosa  Hull,  as 
executrix  of  Rosa  E.  De  Loney,  be  decreed 


to  carry  out  thd  spirit  and  terms  of  the  de- 
cree hereinbefore  mentioned,  and  to  that  end 
should  be  required  to  have  transferred  to  pe- 
titioner hiis  16  shares  in  the  Georgia  Railroad 
&  Banking  Company,  his  five  shares  In  the 
Atlanta  &  West  Point  Railroad  Company,  and 
his  debenture  for  $500  in  the  Atlanta  &  West 
Point  Railroad  Company,  without  any  terms 
or  limitations  in  the  certificates,"  and  that 
petitioner  "have  the  right  to  sell  any  of  said 
script  or  property  when  he  thinks  advisable 
and  make  a  good  title  to  the  purchaser.** 
The  defendant  answered  at  length ;  but  it  is 
not  necessary  to  state  any  more  of  the  de- 
fendant's contentions  than  that  she  insisted 
that  inasmuch  as  she  and  her  children  had  a 
contingent  remainder  interest  in  the  certifi- 
cates under  the  will  of  Mrs.  Rosa  E.  De  Lon- 
ey, and  under  the  former  decree  of  the  court, 
to  which  reference  has  been  made.  It  was  her 
right  to  indorse  the  certificates  In  the  manner 
indicated.  The  case  was  submitted  to  the 
presiding  judge,  who  was  authorized  by  con- 
sent to  pass  upon  all  questions  of  law  and 
fact,  trying  the  case  upon  the  pleadings, 
which  were  to  be  taken  as  true  and  without 
the  introduction  of  further  evidence.  Upon 
consideration,  the  judge  entered  judgment, 
refusing  to  grant  the  relief  prayed.  Excep- 
tion was  taken  to  this  ruling,  and  the  only 
question  argued  by  counsel  for  the  plaintiff 
in  error  is  whether  or  not,  under  the  facts 
stated,  the  executrix  had  the  right  to  refuse 
to  deliver  the  certificates  of  stock  without 
indorsement  of  the  character  hereinl)efore 
indicated.  We  will  deal  only  with  that  ques- 
tion. 

The  decree  did  not  undertake  to  diminish 
or  increase  the  quantity  of  interest  wliich 
Thomas  C.  De  Loney  had  in  the  certificates 
in  question.  It  simply  recognized  the  existence 
of  his  interest  in  the  property  under  the  will, 
and  directed  that  the  executrix  should  at 
once  turn  over  and  deliver  to  said  Thomas  C. 
De  Loney  "the  property  bequeathed  and  de- 
vised to  him  in  said  will."  There  was  no  di- 
rection that  she  should  not,  in  the  course  of 
delivery,  enter  upon  the  certificates  snch 
memoranda  as  might  tend  to  perpetuate  no- 
tice of  the  existence  of  the  limitations  in  the 
will.  The  character  of  the  corpus  of  the  es- 
tate was  such  that  it  could  be  wasted  by  the 
first  taker,  and  lost  entirely  to  those  who 
might  take  upon  the  happening  of  the  condi- 
tion upon  which  the  first  taker  held.  The 
entry  made  on  the  certificate  could  only  tend 
to  prevent  such  condition  of  affairs  by  cer- 
tifying to  future  purchasers  the  truth  as  it 
.appears  of  record.  Certainly  that  could  be 
no  wrong  to  any  one.  The  legatee  ought  not 
to  deal  with  the  certificates  as  if  there  wefre 
no  conditions  attached  to  his  estate  therein. 
For  the  reasons  suggested,  the  court  no  doubt 
intended  that  he  should  not  deal  with  them 
in  an  unrestricted  manner.  The  decree  spe- 
cifically enjoins  that  the  property  is  *to  be 
held  by  said  Thomas  C.  De  Loney  under  the 
will."    It  further  provided  that,  "in  the  event 
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of  his  death,  leaving  no  family,  as  provided 
In  said  will,  then  his  entire  share  is  to  be- 
long to  said  Rosa  Hull  for  life  and  at  her 
death  to  her  children."  In  Kollocls  v.  Webb, 
113  Ga.  762,  39  S.  B.  339,  Mr.  Justice  Cobb, 
speaking  for  the  court,  on  pages  768,  689  of 
113  Ga.,  on  pages  842,  348  of  39  S.  B«,  said: 
"While  In  our  opinion  the  deed  properly  con- 
strued gives  the  living  children  of  Mrs.  La 
Pierre  a  vested  remainder  subject  to  be  de- 
vested upon  her  death  without  issue,  still, 
for  the  purposes  of  the  present  case,  we  think 
it  is  immaterial  whether  the  remainder  cre- 
ated by  the  deed  for  the  benefit  of  the  children 
of  Mrs.  La  Pierre  was  vested  or  contingent. 
A  life  tenant  is  entitled  to  the  corpus  of  the 
property  for  his  own  use,  but  this  possession 
is  subject  to  the  right  of  the  remainder- 
men to  have  the  property  In  a  state  of  secur- 
ity to  be  forthcoming  to  them  upon  the  ter- 
mination of  the  life  estate."  Numerous  au- 
thorities are  cite<^  for  the  support  of  the 
proposition  therein  stated.  See  Luquire  v. 
Lee,  121  Ga.  628,  629,  49  S.  E.  834.  A 
fair  construction  of  the  decree  now  under 
consideration  at  least  authorizes  the  indorse- 
ments upon  the  certificates  of  which  com- 
plaint is  made. 

Judgment  affirmed.    All  the  Justices  con- 
car. 


(128  Ga.  730) 

ENGLISH  V.  MARSHALL  et  al. 
(Supreme  Court  of  Georgia.    July  13,  1907.) 

1.  Advebse  Possession— Colob  of  Title. 

In  1880  Ogbum  executed  to  Marshall  a 
deed  to  secure  the  payment  of  a  debt.  Subse- 
quently Ogbum  died  without  having  paid  the 
debt.  In  1887  the  administrator  of  Ogbum, 
deceased,  without  obtaining  an  order  of  court, 
agreed  with  Marshail  that  the  latter  should  can- 
cel the  evidence  of  the  debt,  and  be  thereafter 
vested  with  absolute  title  to  the  property.  Ac- 
cordingly Marshall  surrendered  the  notes  against 
Ogbum,  deceased,  to  the  administrator,  and 
went  into  possession  of  the  land,  holding  the 
deed  thereto  which  had  been  executed  to  him 
by  Ogbum  to  secure  said  debt.  Heldy  that  Mar- 
shall's possession  was  under  color  of  title,  and 
that  after  seven  years'  possession  his  title  to 
the  land  became  absolute. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼01.  1,  Adverse  Possession,  §§  560,  562.] 

2.  Ebbob,  Wbit  of— Assigrmxnts  of  Ebbob. 

This  court  cannot  consider  an  assignment 
of  error  based  upon  a  refusal  to  allow  a  wit- 
ness to  answer  certain  questions,  .when  it  does 
not  appear  what  the  answers  would  have  been« 
Manry  v.  Waxelbaum,  33  S.  E.  701,  108  Ga.  14. 
[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  8,  Appeal  and  Error,  %  2905.] 

3.  Samb— Evidence— Revibw. 

The  court  did  not  err  in  directing  a  verdict 
for  the  daimant. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Macon  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Proceedings  by  E.  G.  English,  administra- 
tor, for  the  sale  of  certain  real  property.  T. 
J.  Marshall  filed  claim,  and  pending  the  trial 
died,  and  bis  executors,  T.  P.  Marshall  and 


O.  D.  Marshall,  were  made  parties,  and;  from 
an  order  denying  a  new  trial,  plaintiff  brings 
error.    Affirmed. 

On  the  29th  day  of  April,  1880,  J.  Jj.  Og- 
bum executed  and  delivered  to  T.  J.  Marshall 
a  deed  to  a  certain  lot  of  land  in  Macon  coun- 
ty, Ga.,  the  land  in  controversy.  While 
this  deed  was  in  form  an  unconditional  war- 
ranty deed,  it  is  conceded  by  both  sides  that 
it  -was  intended  as  a  deed  to  secure  the  pay- 
ment of  a  debt,  Marshall  executing  to  Ogbum 
his  bond  f6r  titles  to  reconvey  the  property 
upon  the  payment  of  the  debt  Ogbum  re- 
mained in  possession  of  the  premises  until 
his  death,  which  occurred  some  time  during 
the  year  1885.  According  to  the  testimony  of 
the  plaintiff  in  error,  Ogbum's  father  remain- 
ed in  possession  of  the  land  for  two  years 
longer,  till  1887.  During  the  latter  year,  one 
Glover,  administrator  of  Ogbum,  deceased, 
entered  into  an  agreement  with  Marshall,  the 
grantee  in  the  security  deed,  whereby  said 
administrator  agreed  to  surrender  the  bond 
for  titles  to  said  land,  and  Marshall  agreed 
to  take  the  land  in  settlement  of  the  debt 
which  the  deed  had  been  given  to  secure. 
Accordingly  the  notes  held  by  Marshall  against 
Ogbum,  deceased,  were  turned  over  to  the 
administrator,  marked,  "Settled  by  purchase 
of  lot  of  land  No.  100  in  the  13th  district  of 
Macon  County,  Georgia"  (the  land  in  contro- 
versy), and  thereupon  Marshall  went  into 
possession  of  the  land.  This  sale  was  made 
without  order  of  court,  and  no  vnritlng  was 
signed  except  that  noted  above.  Subsequent- 
ly, in  September,  1904,  English  qualified  as 
administrator  de  bonis  non  of  said  Ogbum, 
and  proceeded,  after  obtaining  an  order  from 
the  court  of  ordinary  dated  December  term, 
1904,  to  advertise  for  sale  the  land  above  de- 
scribed as  the  property  of  said  Ogburn,  de- 
ceased. Before  the  land  was  sold,  on  Decem- 
ber 3,  1904,  T.  J.  Marshall  filed  a  claim  to  the 
property.  Pending  the  trial  of  this  claim 
said  Marshal]  died,  and  his  executors,  T.  P. 
Marshall  and  C.  P.  Marshall,  were  made  par- 
ties and  the  case  proceeded  to  trial  before  a 
jury.  At  the  conclusion  of  the  evidence  for 
both  sides,  the  court  directed  a  verdict  for 
the  claimant.  The  plaintiff  moved  for  a  new 
trial,  which  motion  was  overruled,  and  he 
excepted. 

B.  A.  Hawkins,  Hooper  &  Dykes,  and  W. 
W.  Dykes,  for  plaintiff  in  error.  Greer  & 
Felton,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts).  Mar- 
shall, the  claimant  in  the  court  below,  de- 
fendant in  error  here,  contended  that  he  had 
been  in  possession  of  the  Mnd  in  controversy 
sinoe  1887  under  color  of  title,  and  that  his 
title,  therefore,  became  absolute  after  seven 
years'  possession.  The  plaintiff  in  error  de- 
nied that  Marshall  had  any  color  of  title  up- 
on which  to  base  a  prescription,  and  the  is- 
sue thus  made  constitutes  the  principal  ques- 
tion to  be  decided  by  this  court    Marshall 
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was  tlie  grantee  In  a  deed  given  to  secure  the 
payment  of  a  debt.  Ogburn,  the  grantor, 
died  without  having  paid  the  debt  secured  by 
the  deed.  Glovor.  the  administrator  of  Og- 
burn, agreed  with  Marshall  that  the  latter 
should  cancel*  the  evidence  of  the  debt,  and 
be  thereafter  vested  with  absolute  title  to 
the  property.  Accordingly  Marshall  cancel- 
ed the  debt,  and  went  into  possession  of  the 
land,  holding  the  deed  which  had  been  execut- 
ed to  him  by  Ogburn  to  secure  the  debt  thus 
canceled.  It  is  conceded  by  th^  claimant, 
Marshall,  that  Glover  had  no  authority  to 
make  this  agreement,  and  that  the  deed  held 
by  said  claimant  was  color  and  not  title. 
The  plaintiff  in  error,  administrator  de  bon- 
is non  of  said  Ogburn,  contended,  on  the  oth- 
er hand,  that  "claimant*s  possession  was  not 
under  or  by  virtue  of  any  color  of  title,  but 
possession  was  obtained  by  virtue  of  a  ver- 
bal agreement  between  the  administrator  of 
Ogbum's  estate,  and  claimant,  and  under  this 
verbal  sale  or  agreement  possession  was 
had."  It  has  been  held  by  this  court  that 
where  the  parties  to  a  security  deed  agree 
that  the  grantee  shall  take  the  land  in  satis- 
faction of  the  debt,  and  in  pursuance  of  this 
agreement  the  grantee  cancels  the  debt  and 
goes  into  possession  of  the  property,  the  deed 
to  him  ceases  to  be  a  security,  and  becomes 
an  absolute,  indefeasible  conveyance.  Irwin 
V.  McKnight,  76  Ga.  GG9;  BuHard  v.  Jones,  68 
Oa.  472.  And  this  is  true  although  the  gran- 
tor and  grantee  agreed  in  parol  that  the  lat- 
ter should  cancel  the  debt,  and  be  thereafter 
vested  with  absolute  title  to  the  property. 
Carter  v.  Griffin,  114  Ga.  321,  40  S.  B.  290. 
Clearly,  therefore,  when  the  grantor  and  gran- 
tee make  and  execute  such  an  agreement,  the 
grantee  holds  possession  of  the  land,  not  by 
virtue  of  a  verbal  agreement  with  the  gran- 
tor, but  by  virtue  of  the  deed,  which  has 
ceased  to  be  a  security,  and  has  become  an 
absolute  conveyance.  And  we  can  see  no 
good  reason  for  holding  In  this  case  that 
Marshall  was  in  possession  of  the  land  mere- 
ly "by  virtue  of  a  verbal  agreement  between 
him  and  the  administrator  of  Ogburn's  es- 
tate," and  not  claiming  it  under  the  deed,, 
which  they  had  sought  to  convert  into  an  ab- 
solute conveyance.  The  only  thing  lacking, 
necessary  to  make  the  deed  to  Marshall  a 
perfect  title,  was  the  authority  of  the  admin- 
istrator to  make  the  agreement  whereby 
Marshall  was  given  the  land  in  settlement  of 
the  debt  secured  by  the  deed.  If  the  admin- 
istrator had  been  authorized  to  make  this 
agreement,  the  deed  from  Ogburn  to  Mar- 
shall, as  soon  as  the  latter  canceled  the  debt 
and  took  possession  of  the  property,  would 
have  become  absolute.  And  it  has  been  re- 
peatedly held  that  the  lack  of  authority  In  a 
person  to  make  a  conveyance,  although  it 
may  render  the  paper  wholly  valueless  as  ti- 
tle, does  not  destroy  its  efficacy  as  color  of 
title.  In  the  case  of  Street  v.  Collier,  118  Ga. 
470.  45  S.  E.  294,  it  was  said:    ''To  hold  that 


the  paper  is  not  color  of  title,  because  the 
persons  executing  it  had  not  the  full  author* 
ty  of  law  which,  if  they  had,  would  make  U 
not  color  but  title,  would  destroy  the  distinc- 
tion between  color  and  title."  And  see  cases 
there  cited  in  support  of  this  view,  and  the 
rule  announced  as  to  what  constitutes  color 
of  title.  The  evidence  not  only  fails  to  show 
that  Marshal)  committee  or  Intended  any 
fraud  In  making  the  agreement  above  refer- 
red to,  but  it  does  show  that  he  paid  a 
fair  value  for  the  land,  an(^  other  circumstan* 
ces  indicat:ing  very  clearly  that  both  he  and 
the  administrator.  Glover,  acted  In  perfect 
good  faith  during  the  entire  transaction. 

The  plaintiff  in  error  cites  in  his  brief  the 
case  of  Ladd  v.  Jackson,  43  Ga.  288,  the  sin- 
gle headnote  of  which  is  as  follows:  *'Where 
the  title  to  land  of  a  deceased  intestate  vesta 
In  his  minor  heirs  at  the  time  of  his  death, 
the  statute  of  limitations  or  prescription  ceas- 
es to  run  against  them  durmg  their  minor!* 
ty."  But  there  Is  nothing  in  the  record  in 
this  case  to  which  this  law  could  apply. 
There  is  no  evidence  that  the  deceased  had 
any  minor  heirs  at  the  time  of  his  death,  ind 
nothing  appears  which  would  prevent  the  pre- 
scription in  favor  of  Marshall  from  runnins; 
from  the  time  he  went  into  possession  of  the 
land,  to  wit,  1887. 

The  only  other  assignment  of  error  Is  cov- 
ered by  the  second  headnote.  The  evidence 
demanded  the  verdict,  and  the  court  commit- 
ted no  error  in  directing  It  accordingly 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


'     (128  Oa.  785) 
CENTRAL    OF    GEORGIA    RY.    00.   ▼. 

BANKS  &  PORTSON. 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

1.  Pleading— DuPLicrTT  iv  Petition— Elec- 
tion—Curb  BT  Verdict. 

A  petition  contains  allegations  which  are 
appropriate  to  an  action  seeking  to  enforce  a 
liability  against  a  railway  company  as  a  car- 
rier of  freight  under  the  statute,  as  well  as  al- 
legations appropriate  to  uii  action  seeking  to 
enforce  against  the  company  a  common-law  lia- 
bility, and  which  are  sufficient  to  set  forth  & 
complete  cause  of  action  under  either  the  stat- 
ute or  the  common  law,  is  bad  for  duplicity, 
and,  upon  special  demurrer  attacking  the  peti- 
tion upon  that  ground,  the  plaintiff  would  be 
put  to  his  election.  But,  where  no  special  de- 
murrer is  filed  to  such  petition,  and  on  the 
trial  of  the  case,  upon  the  issues  made  by  the 
petition  and  answer  thereto,  a  verdict  is  ren- 
dered for  the  plaintiff,  it  will  not  be  set  aside 
as  being  without  evidence  to  support  it,  if 
either  cause  of  action  as  set  forth  is  supported 
by  any  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  39,  Pleading,  §|  134-137.  1457.] 

2.  Carriers— Injury  to  Stock— Shipment. 

In  the  present  case  there  was  no  evidence 
to  authorize  the  jury  to  find  a  verdict  against 
the  defendant  upon  either  a  statutory  or  com* 
mon-law   liability. 
[Ed.  Note.— For^  cases  in  point,  see  Oent.  Dic» 


vol.  9,  Carriers,  f  960.] 
(Syllabus  by  the  CourtO 
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Error  from  Superior  Gonrt,  Moscogee 
County;   R.  W.  Freeman,  Judge. 

Action  by  Banks  &  Fortson  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiffs.  Defendant  brings  error. 
Reversed. 

The  plaintiffs.  Banks  &  Fortson,  delivered 
to  tbe  LouiSTille  &  Nashville  Railroad  Com- 
pany a  car  load  of  mules,  to  be  shipped  from 
Horse  Cove,  Ky..  to  Columbus,  Ga.,  via  Birm- 
ingham, Ala.  The  contract  of  shipment  was 
signed  at  Horse  Cove,  Ky.,  by  Lazarus  &  Alt- 
sheler,  from  whom  the  plaintiffs  purchased 
tbe  stock.  Fortson,  a  member  of  the  plain- 
tiffs* firm,  who  was  in  charge  of  the  mules, 
arrived  In  Birmingham  In  advance  of  the 
mules,  and  Immediately  called  upon  the  agent 
of  the  Central  of  Georgia  Railroad  Company, 
at  that  place  to  secure  a  pass  from  Birming- 
ham to  Columbus;  but,  because  It  did  not 
appear  from  the  contract,  which  had  been 
made  with  the  Louisville  &  Nashville  Com- 
pany, that  the  car  of  mules  was  routed  over 
the  Central  of  Georgia's  road,  the  latter 
company  refused  to  Issue  the  pass.  Where- 
npon  Fortson  signed  for  his  firm  an  Inde- 
pendent contract  with  the  Central  of  Georgia 
Railway  Company  to  ship  the  mules  from 
Birmingham  to  Columbus  over  that  com- 
pany's road.  This  contract  recites  that  In 
consideration  of  said  company  agreeing  to 
transport  the  car  load  of  mules  at  the  re- 
duced rate  of  $56,  and  a  free  pass  to  the 
owner  or  his  agent  on  tlie  train  with  his 
stock,  the  owner  or  shipper  assumes  certain 
risks  specified  in  the  contract,  and  releases 
the  carrier  from  all  liability  for  injury, 
loss,  or  damage  *Vhich  shall  not  affirmative- 
ly appear  to  have  been  caused  by  the  negli- 
gence of  said  railway  company."  The  Cen- 
tral of  Georgia  Railway  Company  then  la- 
sued  to  Fortson  a  pass  over  its  road  from 
Birmingham  to  Columbus,  and  the  mules 
were  received  by  said  company,  and  shipped 
to  Columbus  under  the  contract  last  referred 
to-  When  said  car  arrived  in  Columbus,  it 
was  found  that  some  of  the  mules  were  badly 
injured  and  damaged.  The  plaintiffs  brought 
suit  against  the  Central  of  Georgia  Railway 
Company,  as  the  last  of  two  connecting  car- 
riers, to  recover  the  value  of  the  mules 
damaged,  and  also  alleged  in  another  count 
ttiat  "the  injury  and  damage  to  said  mules 
aforesaid  was  due  to  the  negligence  of  the 
defendant,  Its  servants,  and  agents  in  the 
transportation  of  said  mules  by  it"  The 
defendant  denied  that  "it  received  the  al- 
leged stock  from  the  Louisville  &  Nashville 
Railroad  Company  as  a  connecting  carrier 
for  transportation  to  Columbus,  ♦  ♦  • 
but,  on  the  contrary,  this  defendant  says 
tbat  It  received  said  stock  from  Banks  & 
Fortson  •  ♦  ♦  on  and  under  a  written 
contract  of  affreightment  signed  and  entered 
into  by  the  said  Banks  &  Fortson  and  by 
tbis  defendant  at  Birminphara,  Ala."  It 
further  answered  that,  if  said  stock  were 
Injured  as  alleged,  "such  Injuries  were  not 
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occasioned  by  any  negligence  upon  the  part 
of  thl9  defendant,  Its  agents,  or  servants  in 
handling  or  in  transporting  said  stoc^  from 
Birmingham,  Ala.,  to  Columbus,  Ga.,  but 
such  injuries.  If  any  they  had,  were  at- 
tributable to  the  Inlierent  nature  of  the  stock, 
•  •  •  and  from  the  excepted  clauses  set 
forth  in  the  contract  for  which  this  defend- 
ant Is  not  liable."  Upon  the  trial  both  sides 
Introduced  testimony  in  support  of  their 
contentions,  but  there  was  no  evidence  tend- 
ing to  charge  the  defendant  with  any  negli- 
gence in  handling  or  transporting  the  mules 
from  Birmingham  to  Columbus,-  while  the' 
defendant  submitted  testimony  showing  that 
it  had  been  guilty  of  no  such  negligence. 
The  jury  returned  a  verdict  in  favor  of  the 
plaintiffs;  and  the  defendant  assigns  error 
upon  the  judgment  overruling  Its  motion 
for  a  new  trial. 

Charlton  B.  Battle,  for  plaintiff  in  error. 
Hatcher  &  Carson,  for  defendant  In  error. 

BECK,  J.  (after  stating  the  facts).  There 
are  allegations  in  the  petition  appropriate  to 
an  action  seeking  to  enforce  against  the  de- 
fendant a  liability  under  the  statute  on  ac- 
count of  its  being  the  last  of  a  connecting 
line  of  carriers,  land  other  allegations  appro- 
priate to  an  action  seeking  to  enforce  a  com- 
mon-law liability  upon  the  defendant;  and, 
as  against  a  general  demurrer,  the  allegations 
sufficiently  set  forth  a  good  cause  of  action, 
either  under  the  common  law  or  under  the 
statute.  Such  a  petition,  upon  special  de- 
murrer pointing  out  the  defects,  would  have 
been  held  to  be  had  for  duplicity.  But, 
there  having  been  no  special  demurrer  to  the 
petition  and  the  parties  having  gone  to  trial 
upon  the  petition  as  It  stood  and  the  answer  . 
thereto,  and  having  introduced  evidence  rela- 
tive to  the  issues  raised,  we  have  to  deter- 
mine whether  or  not  there  was  evidence  to 
support  the  verdict  in  favor  of  the  plaintiffs 
under  both  of  the  causes  of  action  as  stated 
in  the  petition. 

The  property  alleged  to  have  been  Injured 
and  damaged  in  transportation  was  delivered 
to  the  initial  carrier  at  Horse  Cove,  Ky.,  un- 
der a  contract  of  shipment  made  with  the 
Louisville  &  Nashville  Railroad  Company, 
to  be  transported  from  there  to  Columbub, 
Ga.  Before  the  property  being  transported 
(a  car  of  mules)  reached  Birmingham,  Ala., 
over  the  line  of  railway  of  the  initial  carrier, 
Fortson,  a  member  of  plaintiffs'  firm,  who  it 
appears  was  In  charge  of  the  stock,  and  who 
had  preceded,  upon  a  passenger  train,  the 
freight  train  to  which  was  attached  tbe  car 
of  mules,  upon  his  arrival  at  Birmingham 
went  to  the  office  of  the  defendant  company 
in  that  city  to  get  a  pass  from  Birmingham 
to  Columbus,  which  it  seems  it  was  customary 
for  this  railway  company  to  Issue  to  ship- 
pers of  stock  who  were  In  charge  of  the  same. 
The  agent  of  the  defendant  company  to  whom 
he  applied  for  the  pass  refused  at  first  to 
issue  It,  because  the  car  of  freight  was  not 
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routed  over  the  defendant's  line  of  railroad* 
Then,  Instead  of  standing  upon  the  original 
contract  of  shipment  from  Horse  Cove,  Ky., 
to  Columbus,  Gav  and  having  the  final  carrier 
to  receive  the  freight  from  the  preceding  car- 
rier as  in  good  order,  if  as  a  matter  of  fact 
they  were  in  good  order,  Fortson,  in  order  to 
procure  a  pass,  entered  into  a  new  contract  of 
shipment  with  defendant  company,  or,  as 
stated  in  his  own  words:  '*I  entered  into 
this  contract  for  the  shipment  on  account  of 
this  not  having  been  marked  In  care  of  the 
Central  of  Georgia  Railway  at  Birmingham. 
I  did  enter  into  this  contract  [exhibit  9]  at 
Birmingham  in  order  to  get  a  pass  from  Bir* 
mingham  to  Columbus.  The  defendant  charg- 
ed me  local  rates  of  $56  on  the  shipment  of 
mules  in  question  from  Birmingham  to  Col- 
umbus. *  *  *  In  addition  to  that,  defend- 
ant issued  me  free  transportation  from  Bir- 
tngham  to  Columbus."  Not  only  Is  there 
an  entire  absence  of  direct  proof,  or  proof  to 
show  a  state  of  facts  from  which  the  pre- 
sumption would  have  arisen,  that  the  freight 
in  question  was  received  in  good  order  from 
the  initial  carrier,  but  from  the  evidence  In- 
troduced by  the  plaintlflF  it  is  shown  that  up- 
on an  independent  contract  of  shipment,  en- 
tered into  between  the  plalAlff  and  the  de- 
fendant, the  car  load  of  stock  was  turned  over 
to  the  defendant  by  the  shipper,  to  be  trans- 
ported under  the  contract  last  referred  to. 
There  Is  nothing  to  support  the  cause  of  ac- 
tion seeking  to  enforce  liability  against  the 
'  defendant  under  the  statute ;  and  it  remains 
to  determine  whether  or  not  there  Is  evidence 
to  support  a  verdict  against  the  defendant 
company  under  its  common-law  liability.  Aft- 
er a  careful  reading  of  the  record,  it  appears 
that  this  evidence  was  wanting.  Injury  to 
a  number  of  the  mules  shipped  was  shown, 
but  every  presumption  of  negligence  upon  the 
part  of  the  defendant  railway  company  was 
overcome  by  uncontroverted  testimony. 

In  view  of  the  conclusions  that  we  have 
reached,  It  Is  unnecessary  for  us  to  pass  up- 
on the  questions  raised  by  the  assignments 
of  error  upon  the  court's  refusal  to  give  in 
charge  the  written  requests  submitted  by 
counsel  for  the  plaintiff  in  error.  And  the 
exceptions  to  the  court's  rulings  upon  the 
admission  of  evidence  seem  to  have  been 
abandoned. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(128  Ga.  801) 

JENKINS  V.  JONES  et  aL 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

Trial— NoNSurr— Prima  Facib  Case. 

The  evidence  made  out  a  prima  facie  case, 
and  the  grant  of  a  nonsuit  was  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  88ai 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Mitchell  Coun- 
ty; W.  N.  Spence,  Judge. 


Action  by  J.  G.  Jenkins  against  P.  R.  Jones 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

R.  7.  Bacon,  Jr.,  for  plaintiff  Id  error*  L 
A.  Bush  &  Son,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  reversed.  AU 
the  Justices  concur. 

(laS  Ga.  733) 
HODGES  T.  STUART  LUMBER  CO. 
(Supreme  Court  of  Georgia.    July  13,  1907.) 

exectjtors  and  administrators— actioits— 

Presumptions. 

After  the  lapse  of  20  years  from  the  date 
of  the  qualification  of  the  legal  representative 
of  an  estate,  as  a  general  rule  it  is  legitimate 
to  presume  that  the  estate  has  been  fully  ad- 
ministered and  a  distribution  had  according  to 
law  in  cases  of  intestacy,  and  according  to  the 
will  where  the  dcK^edent  died  testate,  and  the 
terms  of  the  will  do  not  negative  the  inference. 
This  presumption  is  not  conclusive,  but  the  bur- 
den in  sucli  cases  is  upon  the  legal  representa- 
tive seeking  to  assert  a  right  or  title  of  the 
estate  to  show  such  facts  as  are  sufficient  to  re- 
move the  same. 

[Bid.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  f  1861.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Decatnr  Oonn- 
ty ;  A.  G.  Powell,  Judge. 

Action  by  C.  S.  Hodges,  administrator, 
against  the  Stuart  Lumber  Company.  Judg- 
ment for  defendant,  and  plaintiil  brings  er- 
ror.   Affirmed. 

Hodges,  as  administrator  de  bonis  non 
with  the  will  annexed  of  Alley  Hugueley* 
brought  an  action  against  the  Stuart  Lumber 
Company,  alleging  that  a  described  lot  of 
land  was  the  property  of  the  estate  which 
he  represented,  and  that  the  defendant  enter- 
ed upon  the  land  and  felled  and  carried  away 
all  of  the  timber  thereon ;  such  timber  behig 
of  the  value  of  $1^200.  The  petition  prayed 
for  a  judgment  for  the  amount  above  refer- 
red to,  and  for  process.  The  defendant  filed 
an  answer,  denying  all  of  the  material  alle- 
gations Imposing  a  liability  upon  It  It  also 
specially  pleaded  that  the  title  to  the  lot  at 
the  time  of  the  alleged  trespass  was  not  in 
the  plaintiff,  hut  in  the  devisees  under  the 
will  of  Alley  Hugueley,  and  that  the  executor 
had  assented  to  the  devise.  It  is  further 
pleaded  that  they  hold  the  lot  under  a  war- 
ranty deed  from  Wainman,  anrd  that  they 
took  possession  in  good  faith  under  such 
deed.  The  plea  then  attacked  the  Judgment 
of  the  ordinary  of  Wilkes  county,  appointing 
the  plaintiff  as  administrator  de  bonis  non, 
etc.  The  trial  resulted  in  a  verdict  in  favor 
of  the  plaintiff.  The  defendant  made  a  mo- 
tion for  a  new  trial,  which  was  granted,  and 
the  plaintiff  excepted.  It  appears  from  the 
brief  of  evidence  that  the  parties  have  agreed 
that  the  verdict,  so  far  as  the  amount  is  con- 
cerned, was  demanded  by  the  evidence :  and 
it  also  appears,  from  the  order  of  the  judge 
overruling  the  motion,  that  he  was  entirely 
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satisfied  with  the  Terdict  as  to  the  amount, 
bat  based  hla  grant  of  a  new  trial  solely  up- 
on the  point  that  the  plaintiff  was  not  enti- 
tled to  rccovei  at  all.  The  lot  In  question  Is 
not  referred  to  In  the  will  of  Alley  Hugue- 
ley ;  and,  if  it  passed  at  all  under  the  will, 
it  was  under  the  residuary  clause,  which  is 
In  the  following  language:  "I  will  and  be- 
queath that  all  the  rest  and  residue  of  my 
estate,  both  real  and  personal,  be  sold  by  my 
executor  as  soon  as  may  be  convenient  and 
suitable  after  my  death,  and  that  the  net  pro- 
ceeds thereof  be  divided  into  nine  equal 
sbares."  The  persons  to  take  the  shares  are 
tbe  four  sons,  the  three  daughters,  a  grand- 
daughter, and  the  children  of  a  daughter. 
The  will  was  executed  In  1840.  Alley  Hu- 
sueley  died  In  1841  or  1842.  The  record  does 
not  disclose  when  the  will  was  admitted  to 
record. 

B.  B.  Bower  and  Albert  H.  Russell,  for 
plaintiff  in  error.  Donalson  &  Donalson,  for 
defendant  In  error. 

COBB,  P.  J.  (after  stating  the  facts).  So 
far  as  the  attack  upon  the  judgment  of  the 
ordinary  appointing  the  administrator  is  con- 
cerned, the  case  is  controlled  by  the  ruling 
In  Sharpe  v.  Hodges,  121  Ga.  798,  49  S.  E. 
775,  which  involved  the  very  judgment  now 
in  question. 

The  case  turns  upon  the  question  whether 
tbe  administrator  with  the  will  annexed  is 
Tested  with  the  right  to  recover  the  pesses- 
Bion  of  the  land.  If  not,  he  cannot  bring  an 
action  of  trespass.  The  administrator  with 
tbe  will  annexed  has  all  the  power  of  the 
executor,  except  such  as  arises  from  personal 
trust  and  confidence.  Civ.  Code  1895,  §  3309. 
When  an  executor  assents  to  a  devise  or  a 
legacy,  all  interest  of  the  estate  in  the  prop- 
erty passes  out  of  him.  The  assent  Is  gener- 
ally Irrevocable;  and  this  is  true,  although 
tbe  remainder  of  the  assets  are  insufficient 
to  pay  the  debts.  Watkins  v.  Gllmore,  121 
Ga.  488,  49  S.  E.  59a  After  the  lapse  of  20 
years,  there  is  a  presumption  that  the  execu- 
tor has  assented  to  a  legacy.  Flemlster  v. 
Flemlster,  83  Ga.  79,  9  S.  B.  724;  Phillips 
T.  Smith,  119  Ga.  656,  46  S.  B.  640.  After 
tbe  lapse  of  30  years,  it  is  legitimate  to  pre- 
sume that  all  the  debts  of  the  estate  have 
been  paid.  Coleman  v.  Lane,  26  Ga.  515. 
Should  there  not  be  also,  after  such  lapse  of 
time,  a  presumption  that  there  has  been  a 
distribution,  either  in  kind  or  in  money,  If 
tbe  will  requires  a  sale  and  a  division  of  the 
proceeds?  The  law  contemplates  that  there 
sball  be  a  final  settlement  of  an  estate  within 
12  months  after  administration  is  granted. 
Clv.  Code  1895,  f  3439.  While  there  may  be 
no  presumption  that  there  has  been  a  final 
settlement  within  the  12  months,  ought  it 
not  to  be  legitimate  to  presume,  after  a  lapse 
of  20  years,  that  there  has  been?  Presump- 
tions of  payment  and  final  settlement  have 
been  held  to  arise  from  the  lapse  of  time  and 


defeat  legatees  In  suits  to  recover  legadea. 
1  Woerner's  Law  of  Adm.  (2d  Ed.)  f§  938- . 
568;  18  Cyc.  607.  Where  one  is  in  posses- 
sion of  property  once  belonging  to  an  estate, 
and  the  legal  representative  seeks  to  recover 
the  same  after  tbe  lapse  of  more  than  20 
years,  ought  a  prima  facie  case  for  recovery 
to  arise  merely  by  proof  of  title  in  the  de- 
ceased and  administration  granted?  Ought 
there  not  to  be  in  such  a  case,  In  the  Interest 
of  repose  and  the  quieting  of  possession,  at 
least  an  Inference  of  fact  that  the  possessor 
acquired  title  either  directly  or  indirectly 
from  those  who  took  under  the  will?  Any 
other  rule  would  put  in  Jeopardy  the  title  to 
every  foot  of  land  in  the  state,  where  the 
owner  is  not  able  to  show  a  perfect  paper  ti- 
tle or  possession  for  the  period  required  to 
work  a  title  by  prescription.  Administration 
could  be  obtained  on  the  estate  of  the  orig- 
inal grantee  in  any  given  case,  and  the  legal 
representative  thus  require  an  occupant  to 
defend  his  title,  although  those  under  whom 
he  claims  might  have. had  a  perfect  chain  of 
title,  but,  on  account  of  loss  of  the  original 
deeds  and  failure  to  record  the  same,  destruc- 
tion of  the  records,  or  similar  reasons,  the 
chain  could  not  be  produced,  and  on  account 
of  the  death  of  witnesses  secondary  evidence 
could  not  be  available.  Certainly  it  must  be 
the  law  that  as  against  a  second  administra- 
tion, granted  more  than  20  years  after  the 
death  of  the  decedent  and  the  time  for  final 
settlement  under  the  first  administration,  it  Is 
legitimate  to  presume,  in  behalf  of  a  possess- 
or, that  there  has  been  a  final  settlement, 
and  that  the  right  of  the  legal  representative 
to  recover  had  passed  out  of  him,  either  by 
assent  to  legacies  or  sales  in  conformity  to 
the  provisions  of  the  will,  or  In  some  other 
way  known  to  the  law,  and  cast  upon  the  le» 
gal  representative,  whose  ap];)ointment  was 
so  long  delayed,  the  burden  of  showing 
that  there  has  been  no  final  settlement  by 
his  predecessor.  See,  in  this  connection,  Bul- 
loch V.  Dunbar,  114  Ga.  754,  40  S.  E.  783; 
Woolfolk  V.  Beatly,  18  Ga. '520;  Daniel  v. 
Sapp,  20  Ga.  514.  To  quiet  title  such  a  pre- 
sumption is  absolutely  necessary.  The  law 
requires  an  executor  to  qualify  within  one 
year  after  the  will  Is  admitted  to  record,  and 
also  requires  that  the  will  be  proved  as  soon 
as  practicable  after  the  death  of  the  testator. 
Clv.  Code  1895,  §  3294.  When  it  appears  that 
a  will  has  been  admitted  to  record,  but  the 
date  when  so  admitted  does  not  appeatr,  it  is 
legitimate  to  presume  that  It  was  proved 
within  a  reasonable  time  after  the  death  of 
the  testator.  A  jury  would  certainly  be  au- 
thorized to  raise  such  an  Inference,  even 
though  there  may  be  no  presumption  of  law. 
When  the  case  is  considered  as  a  whole,  we 
cannot  say  that  the  verdict  was  absolutely 
demanded  by  the  evidence,  and,  this  being  the 
first  grant  of  a  new  trial,  the  judgment  will 
be  affirmed. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


356 


68  SOUTHEASTERN  REPORTER. 


(Ga. 


a28  Qa.  722) 

SPENOB  T. 


MORROW  et  aL 


(Supreme  Court  of  Greorgia.     July  18,  1907.) 

1.  Wbit  of  Ebbob— Assionhent  or  ESrbobs— 
Sufficiency— iNSTBucTioNB. 

An  assignment  of  error  that  the  court 
"omitted  any  indtruction  aa  to  the  legal  nature 
of  fraud,  and  its  indicia  and  circumstances,"  is 
too  general  to  apprise  the  reviewing  court  of 
the  nature  and  character  of  the  particular  legal 
principle  which  the  exceptor  complains  was  omit- 
ted from  the  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3»  Appeal  and  Error,  |  3013.1 

2.  Sahb  — Rbvibw  — Habmlebs    Ebbob  — In- 
8tbucti0ks. 

An  exception  to  an  excerpt  from  the  charge 
because  of  incompleteness  of  statement  of  a  par- 
ticular legal  proposition  is  not  good  when  the 
incompleteness  is  supplied  in  appropriate  con- 
text by  the  general  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  703.] 

8.  Same — Rulings  as  to  Evidence. 

A  ground  of  a  motion  for '  a  new  trial, 
which  assigns  error  upon  the  exclusion  of  cer- 
tain gin  books,  without  disclosing  so  much  of 
the  contents  of  the  books  as  to  enable  the  re- 
viewing court  to  determine  the  relevancy  and 
competency  of  the  rejected  evidence,  cannot  be 
considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  2905.] 

4.  Fbaudulent  Conveyances  — Knowledge 
AND  Intent  of  Gbantee— Facts  Putting 

ON    iNQUIBT. 

Where  the  issue  in  a  claim  case  is  the  bona 
fides  of  a  sale  by  an  insolvent  debtor,  it  is 
not  error,  of  which  the  execution  creditor  can 
complain,  to  charge:  "On  the  other  hand,  if 
you  should  conclude  from  the  evidence  in  this 
case  that  this  was  not  a  voluntary  conveyance, 
but  was  a  conveyance  for  a  valuable  considera- 
tion, a  money  consideration,  and  you  should  fur- 
ther  conclude  from  the  evidence  in  this  case  that 
this  sale  was  not  made  for  the  purpose  of  de- 
frauding, delaying,  or  hindering  the  creditors 
of  the  grantor,  or  if  you  should  conclude  that 
it  was  made  with  that  intention,  but  that  in- 
tention was  not  known  at  the  time  the  deed  was 
taken  to  the  grantees  (the  claimants  in  this 
case),  and  could  not  have  been  known  by  the 
exercise  of  ordinary  and  reasonable  care  and 
diligence,  you  should  find  in  favor  of  the  claim- 
ants.** 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  §§  500,  501.] 

6.  Wbit  of   Ebbob— Review— Questions   of 

Fact. 

The  other  assignments  of  error  are  without 
merit.  The  evidence  was  conflicting,  and  the 
court  fairly  submitted  the  issues  under  proper 
and  appropriate  instructions.  Under  such  cir- 
cumstances, a  verdict  supported  by  the  evidence 
and  approved  by  the  trial  judge  will  not  be 
vacated. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  G.  Lewis,  Judge. 

An  execution  in  favor  of  I.  N.  B.  Spence 
Against  A.  Q.  Cheney  having  been  levied  up- 
on a  tract  of  land,  a  claim  was  interposed 
by  L.  J.  Morrow  and  another,  alleging  the 
property  to  be  their  own.  Judgment  for 
claimants,  and  plaintiff  in  execution  brings 
error.    Affirmed. 

B.  W.  Butler,  for  plaintiff  in  error.  WHli- 
ford  &  Middlebrooks  and  T.  L.  Reese,  for  de- 
fendants in  error.  « 


EVANS,  J.  An  execution  In  favor  of  I. 
N.  B.  Spence  against  A.  Q.  Cheney  was  lev- 
ied upon  a  tract  of  land,  and  a  claim  was  in- 
terposed by  Mrs.  L.  J.  Morrow  and  Mrs. 
Fannie  A.  Slgman.  The  claimants  were 
daughters  of  the  defendant  in  fi.  fa.,  and 
claimed  to  have  purchased  the  land  prior  to 
the  judgment  for  a  valuable  consideration. 
The  plaintiff  in  fl.  fa.  contended  that  the 
transaction  between  the  claimants  and  the 
defendant  in  fi.  fa.*  was  collusive  and  fraudu- 
lent The  contentions  of  each  of  the  parties 
found  support  In  the  evidence,  but  the  Jury 
decided  the  issue  with  the  claimants.  The 
plaintiff  in  execution  moved  for  a  new  trial, 
which  was  denied,  and  he  excepted. 

1.  An  assignment  of  error  Is  too  general 
where  the  complaint  is  that  the  court  "omit- 
ted any  instruction  as  to  the  legal  nature  of 
fraud,  and  its  indicia  and  chrcumstances/' 
or  **to  charge  the  jury  the  doctrine  of  close 
scrutiny  of  the  transaction;  it  appearing 
that  the  subject  under  review  and  at  issue 
being  an  alleged  deed  from  a  parent  to  his 
children  (all  of  them)  and  by  which  the  par- 
ent rendered  himself  insolvent"  Smitb  y. 
State,  125  Ga.  300,  54  S.  E.  124.  The  court  is 
not  Informed,  by  these  references  of  loose 
generalizations,  as  to  the  precise  nature  of 
the  legal  principles  on  these  subjects  which 
the  complaining  litigant  deemed  pertinent  to 
his  case.  A  reviewing  court  on  such  general 
assignment  cannot  with  any  degi-ee  of  ac- 
curacy divine  the  particular  principle  which 
the^laintlff  in  erj-or  might  have  had  in  mind 
when  the  grounds  of  error  were  framed.  It 
is  a  maxim  of  the  law  that  there  should  be 
an  end  of 'litigation,  and  a  verdict  approved 
by  the  trial  court  should  stand  when  support- 
ed by  evidence,  where  no  substantial  error  of 
law  has  been  committed.  The  burden  is  on 
the  losing  party  to  show  error,  and  this  can 
only  be  done  by  a  specific  assignment,  wher^ 
in  it  is  made  to  appear  that  some  error  of 
law  has  been  committed,  or  that  the  verdict 
is  without  evidence  to  support  it 

2.  Complaint  is  made  that  the  court  erred 
in  charging  the  jury  that  "every  sale  made 
with  intention, to  defraud  the  creditors  of 
the  vendor,  If  such  intention  is  known  to  the 
vendee  (the  claimants  in  this  case).  Is  abso- 
lutely void  as  against  such  creditors.'*  The 
exception  does  not  complain  of  the  charge  as 
far  as  it  goes;  but  it  is  contended  that  it  is 
erroneous,  because  the  court  should  have 
added,  "if  such  intention  is  known  to  the 
vendee,"  or  "could  have  been  known  by  the 
vendee,"  and  "the  vendee  was  without  no- 
tice or  ground  for  reasonable  suspicion.** 
When  considered  in  connection  with  the  en- 
tire charge,  the  criticism  of  this  excerpt  loses 
its  force.  The  court  full^  covered  the  law 
respecting  a  transfer  of  property  by  an  in- 
solvent debtor  in  the  general  charge. 

3.  Another  exception  Is  that  the  court  err- 
ed in  excluding  the  gin  books  of  a  certain 
firm,  offered  for  the  purpose  of  impeaching 
one  of  the  claimant's  witnesses,  and  to  show 
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the  quantity  of  cotton  ginned  from  the  place 
occupied  by  the  claimant  and  her  husband 
"during  the  years  under  Investigation.'*  Nei- 
ther the  contents  of  the  book  nor  any  partic- 
ular entries  were  disclosed  in  this  ground  of 
the  motion.  If  a  party  to  a  case  desires  to 
except  to  the  exclusion  of  evidence,  It  is  in- 
cumbent upon  him  to  set  out  in  substance 
the  evidence,  that  the  court  may  Judge  of 
Its  competency  and  relevancy.  Unless  this 
is  done,  the  ruling  complained  of  cannot  be 
considered.  Lamar  Drug  Co.  v.  Lamar,  123 
Ga.  667,  51  8.  E.  684;  Yates  v.  State,  127 
Ga.  813,  56  S.  E.  1017. 

4.  The  court  charged  the  following:  "On 
the  other  hand,  if  you  should  conclude  from 
the  evidence  in  this  case  that  this  was  not 
a  voluntary  conveyance,  but  was  a  convey- 
ance for  a  valuable  consideration,  a  money 
consideration,  and  you  should  further  con- 
clude from  the  evidence  in  this  case  that 
this  sale  was  not  made  for  the  purpose  of 
defrauding,  delaying,  or  hindering  creditors 
of  the  grantor,  or  if  you  should  conclude  it 
was  made  with  that  intention,  but  that  in- 
tention was  not  known  at  the  time  the  deed 
was  taken  to  the  grantees  (the  claimants  in 
this  case),  -and  could  not  have  been  known 
by  the  exercise  of  orulnary  and  reasonable 
care  and  diligence,  you  should  find  in  favor 
of  the  claimants."  This  charge  is  alleged 
to  be  error,  in  that  it  directed  the  jury  to 
find  for  the  plaintiff  unless  the  claimant  had 
positive  knowledge  of  the  intention  of  the 
grantor  to  hinder,  delay,  or  defraud  his  cred- 
itors, or  could  have  acquired  such  luiowledge 
by  the  exercise  of  ordinary  and  reasonable 
care  and  diligence;  that  the  court  should 
have  charged  that  the  sale  to  the  claimants 
must  have  been  without  notice  or  ground  for 
reasonable  suspicion.  The  Code  declares 
that  every  conveyance  of  property  by  a 
debtor  had  or  made  with  the  intention  to 
delay  or  defraud  creditors,  where  such  in- 
tention is  known  to  the  party  taking,  is 
fraudulent  But  a  bona  fide  transaction,  on 
a  valuable  consideration,  and  without  notice 
or  ground  for  reasonable  suspicion,  shall  be 
valid.  Civ.  Code  1895,  I  2695  (2).  We  think 
the  charge  as  given  imposed  a  greater  burden 
upon  the  claimants  than  that  required  by 
the  Code.  This  charge  was  In  effect  an  in- 
struction that  the  transaction  would  be  deem- 
ed fraudulent  if  the  claimants  could  by  the 
exercise  of  ordinary  and  reasonable  care  and 
diligence  have  known  of  the  debtor's  inten- 
tion to  defraud  his  creditors.  The  law  con- 
templates that  the  purchaser  shall  be  affect- 
ed by  such  facts  known  to  him  as  would  give 
notice  or  ground  for  reasonable  suspicion  of 
the  debtor's  fraudulent  intent  He  is  not 
necessarily  required  to  exercise  diligence  in 
every  case  to  discover  the  debtor's  intent 
The  law  charges  him  with  the  consequences 
of  bis  knowledge  of  circumstances  which  af- 
ford ground  for  reasonable  suspicion  of  the 
debtor's  fraudulent  intent,  and  not  so  much 
the  duty  of  exercising  reasonable  diligence 


to  discover  such  circumstances  which  may 
be  unknown  to  him.  Besides,  those  cir- 
cumstances which  would  put  a  man  of  or- 
dinary prudence  In  the  exercise  of  reasonable 
diligence  to  ascertain  the  fraudulent  intent 
of  the  debtor  In  the  disposition  of  his  prop- 
erty would  at  least  afford  a  reasonable  sus- 
picion of  the  debtor's  fraudulent  intent  If 
there  was  any  error  In  the  charge,  it  was 
committed  against  the  claimants,  and  fur- 
nishes no  ground  for  complaint  to  the  plain- 
tiff in  fi.  fa. 

5.  The  amended  motion  for  new  trial  con- 
tains various  other  grounds.  One  complains 
that  the  coart  unduly  emphasized  the  conten- 
tions of  the  clahnants;  another,  that  the 
charge  as  a  whole  did  not  fairly  and  com- 
prehensively present  the  legal  principles  con- 
trolling the  issues  in  the  case;  others  com- 
plain that  tee  verdict  Is  contrary  to  specific 
charges  of  the  court  We  do  not  think 
that  any  of  these  assignments  of  error  are 
meritorious.  The  charge  fully  presented  the 
law  applicable  to  the  case  made  by  the  evi- 
dence, and  the  verdict  is  supported  by  the 
evidence.  It  has  the  approval  of  the  pre- 
siding Judge,  and,  as  no  substantial  error 
of  law  was  committed,  his  discretion  in  re- 
fusing a  new  trial  will  not  be  interfered 
with. 

Judgment  aflhrmed.  All  the  Justices  con- 
cur. 


028  Ga.  726) 
RUSHIN  V.  CENTRAL  OP  GEORGIA  BY. 

CO. 
(Supreme  Court  of  Georgia.     Jnly  18^  1907*) 

1.  Cabbibbs— Carbiaoe  of  Pabsengebs—Peb- 

SOIIAL  iNJUBIES—AcnOIf  FOB  INJUBIES—Na- 
TUBE  AND  FOBM. 

A  passenger  who  Is  injured  by  the  negli- 
gence of  a  carrier  may,  at  his  election,  sue 
for  a  breach  of  the  contract  to  safely  transport, 
or  for  a  breach  of  the  duty  spriuging  from  a 
violation  of  the  contract  of  carriage. 

2.  Same. 

A  petition  does  not  commiogle  the  two  rem- 
edies when  all  the  allegations  taken  together 
tend  to  a  statement  of  a  ground  of  recovery  for 
a  breach  of  duty.  The  petition  is  not  rendered 
double  by  the  inclusion  of  an  inapt  expression, 
where  it  is  apparent  the  plaintiff  does  not  rest 
his  claim  for  recovery  ai>on  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleadmg,  f  134.] 

8.  Same. 

A  petition  for  damages  against  a  railroad 
company  for  injuries  alleeed  to  have  been  caused 
by  an  employ 6  carelessly  and  willfullv  slam- 
ming the  car  door  against  the  plaintiff  s  hand, 
which  was  resting  against  the  door  facing  or 
jamb,  though  it  sets  forth  in  general  terms  a 
contract  of  carriage  and  alleges  a  breach  there- 
of, should  be  treated  as  an  action  ex  delicto, 
when  it  is  manifest  from  the  allegations  and 
structure  of  the  petition  that  the  plaintifl^  is 
seeking  a  recovery  because  of  the  defendant's 
breach  of  duty,  and  not  on  account  of  its  breach 
of  contract 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Marion  County; 
Wm.  A.  Little,  Judge. 
Action  by  Sam  Rushin  against  the  Central 
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of  Georgia  Railway  Company.  Judgment 
for  defendant,  and  plalntifT  brings  error. 
Reversed. 

In  his  petition  against  the  Central  of 
Georgia  Railway  Company,  as  amended, 
Rushin  alleged:  That  on  October  18,  1904, 
he  purchased  from  the  agent  of  the  railway 
company  at  Buena  Vista  a  ticket  from  that 
place  to  Columbus,  Ga.,  ''the  said  corporation 
agreeing  by  the  terms  of  said  purchase  to 
safely  transport  your  petitioner  from  Buena 
Vista,  Ga.,  to  Columbus,  Ga.,  a  point  on  said 
line  of  railway."  That  after  purchasing  the 
ticket  he  got  on  the  train,  "for  the  purpose 
of  being  carried  by  said  corporation,  accord- 
ing to  the  terms  of  the  contract  as  eyidenced 
by  the  purchase  of  the  ticket  aforesaid,"  to 
his  destination.  That  the  train  was  stopped 
at  Zellobee,  a  station  where  passengers  got 
on  and  off  the  train,  and  whUe  the  train  was 
60  stopped  petitioner  and  others  got  off  to 
speak  to  some  friends,  who  were  on  the 
ground,  and  got  back  on  the  train  when  it 
was  ready  to  leave  the  station.  "That,  when 
in  the  act  of  returning  to  the  car  when  leav- 
ing said  station,  he  was  injured  as  follows, 
and  in  the  following  manner:  In  going  back 
into  the  train,  he  had  reached  the  platform 
and  started  into  the  car,  and  there  met  the 
porter  on  said  train  coming  out  the  door. 
That  he  stepped  to  one  side  to  allow  the 
porter  to  pass,  and  put  his  hands  in  the 
door-facing  or  jamb  as  he  did  so.  That 
the  porter,  when  he  passed  through  the  door, 
slammed  it  to  with  such  force  that  the  ends 
and  the  nails  were  mashed  off  two  of  the 
finger^  of  his  right  hand.  That,  in  attempt- 
ing to  enter  said  door,  he  reached  for  the 
knob  thereof  to  open  the  same,  when  the 
porter  of  said  train  pulled  it  out  of  his  way 
by  opening  said  door.  That  he  then  attempt- 
ed to  enter,  and  the  porter  in  coming  out  of 
the  door  came  in  collision  with  him,  and 
thereby  made  it  necessary  for  plaintiff  to 
either  shove  the  porter  out  of  his  way  or 
stand  aside  until  said  porter  could  come  out 
Choosing  the  latter,  and  with  due  caution 
and  circumspection  on  his  part,  he  stood 
aside,  the  train  then  being  in  motion.  He 
put  his  hand  on  said  door  facing  where  the 
door  opened  in  order  to  steady  himself  and 
to  prevent  falling  or  being  brushed  away  by 
said  porter.  That  said  porter,  with  full 
knowledge  of  his  position,  and  seeing  his 
hand  on  said  facing  where  said  door  shut, 
and  with  full  knowledge  that  to  slam  said 
door  to  would  catch  his  hand,  did  careless- 
ly, negligently,  recklessly,  and  willfully  slam 
said  door  to  on  plaintiff's  hand,  wounding 
and  injuring  him  as  aforesaid.  That  peti- 
tioner and  said  porter  (who  was  an  employ^ 
of  said  corporation)  were  going  facing  each 
other,  petitioner  going  into  the  car,  and  the 
said  employ^  coming  out,  and  petitioner 
could  be  plainly  seen  by  said  employ^,  and 
that  this  act  on  the  part  of  said  employ^  was 
an  act  of  carelessness  and  negligence.    That 


said  employ^  did  see  said  plaintiff,  and  saw 
where  bis  hand  rested,  and  could  have  by  the 
exercise  of  ordinary  care  and  diligence  pre- 
vented said  injury  to  said  plaintiff,  but,  with 
a  wanton  disregard  for  plaintiff's  safety, 
did  slam  said  door  to  on  plaintiff's  hand,  in- 
juring him  as  aforesaid,  and,  seeing  plain- 
tiff's hand  so  caught  in  said  door,  still  held 
to  the  bolt  thereof  and  continued  to  press 
the  same  against  plaintiff's  hand,  notwith- 
standing plaintiff's  cry  from  pain  caused  by 
said  mash  until  plaintiff  shoved  liim  away, 
at  the  same  time  telling  him  to  open  the 
door  and  let  him  get  his  hand  out,  for  which 
tortious  act  plaintiff  was  injured  and  dam- 
aged in  the  sum  of  $300."  Special  damages 
to  the  extent  of  $10  were  alleged.  Two 
hundred  dollars  was  claimed  for  pain  and 
suffering,  and  because  the  "carelessness  and 
negligence  on  the  part  of  said  defendant 
[was]  so  willful  that  it  amounted  to  ag- 
gravating circumstances,"  for  which  plaintiff 
also  claimed  $100  as  punitive  damages.  The 
thirteenth  and  last  paragraph  of  the  petition 
as  amended  sets  forth:  "Your  petitioner 
would  show  that  said  corporation  was  negli- 
gent of  a  public  duty  which  it  owed  to  said 
plaintiff  flowing  from  said  contract  of  car- 
riage, and  violated  the  terms  of  said  con- 
tract, as  evidenced  by  the  purchase  of  the 
ticket  aforesaid,  to  safely  carry  said  peti- 
tioner from  Buena  Vista  to  Columbus,  in 
that  had  said  employ^  exercised  ordinary  care 
and  diligence  such  injury  would  not  have 
occurred,  and  by  reason  of  such  negligence 
of  Its  duty  due  said  plaintiff  as  a  passenger 
by  reason  of  said  contract  of  carriage,  and 
violation  of  said  contract  by  which  tortious 
act  aforesaid,  your  petitioner  has  been  injur- 
ed and  damaged  in  the  sum  of  $300  as  afore- 
said." The  defendant  deihurred  generally, 
and  also  specially,  to  several  paragraphs  of 
the  petition,  on  the  ground  that  the  suit  was 
laid  on  a  breach  of  contract,  and,  as  these 
paragraphs  complain  of  tortious  acts  In  the 
discharge  of  a  public  duty,  it  is  an  effort 
to  join  an  action  ex  delicto  with  a  suit  for 
breach  of  contract  The  trial  judge  sus- 
tained both  demurrers,  and  dismissed  the 
petition,  to  which  ruling  plaintiff  excepted. 

Jno.  C.  Butt  and  W.  D.  Crawford,  for 
plaintiff  in  error.  C.  B.  Battle,  for  defendant 
in  error. 

EVANS,  J.  A  passenger  injured  while  on 
the  cars  in  the  progress  of  his  journey  by 
the  negligence  of  the  carrier  has  two  reme- 
dies—one an  action  for  the  breach  of  the 
contract,  the  other  an  action  on  the  case  for 
the  wrong;  and  he  may  elect  which  remedy 
he  will  pursue.  Patterson  v.  Augusta  R. 
Co.,  04  Ga.  140,  21  S.  E.  283.  Of  course,  he 
cannot  join  both  causes  of  action  in  the  same 
suit  If  he  does  so,  an  appropriate  demurrer 
will  require  a  dismissal  of  the  petition  for 
duplicity,  unless  the  duplicity  Is  removed  by 
an  amendment  elimlnatliig  the  allegations  in* 
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appropriate  to  tbe  remedy  elected.  A  peti- 
tion Is  not  necessarily  duplicitous  because 
of  some  Inconsequential  or  Inapt  expression, 
which  may  not  be  strictly  pertinent  to  the 
case  therein  made.  Our  statute  does  not  re- 
quire the  plaintiff  to  state  his  case  with  all 
the  niceties  and  refinements  of  special  plead- 
ing. It  Is  satisfied  when  be  plainly,  fully, 
and  distinctly  sets  forth  bis  charge,  ground 
of  complaint,  and  demand,  and  the  name 
of  the  person  against  wbbm  process  is  prayed. 
In  stating  the  narrative  of  facts  upon  wblch 
a  recovery  is  sougbt,  It  Is  common,  especial- 
ly In  actions  of  this  kind,  for  the  plaintiff 
to  state  matters  from  which  It  appears  that 
he  may  have  another  cause  of  action,  either 
hy  way  of  amplification  or  as  strengtbenlng 
his  description  of  tbe  cause  of  action  on 
which  he  relies,  when  It  Is  obvious  he  does 
not  rest  his  claim  of  recovery  upon  |tbem. 
These  superfluous  statements  are  but  sur- 
plusage. They  mar  tbe  symmetry  of  tbe  peti- 
tion, but  do  not  destroy  it  by  making  it 
double.  In  the  case  of  Seals  y.  Augusta 
Sou.  R.  Co.,  102  Ga.  817,  29  S.  B.  llti,  the 
action  was  against  the  railroad  company  for 
wrongfully  carrying  a  passenger  beyond  the 
station  to  which  she  purchased  her  ticket 
The  petition  alleged  a  contract  of  carriage 
and  Its  breach,  and  the  insistence  of  the 
railroad  company  was  that  the  suit  was 
thereby  rendered  one  upon  the  contract  This 
court,  however,  held  that  the  character  of 
the  plaintiff's  suit  depended,  not  upon  a  sin- 
gle allegation  Independently  construed,  but 
upon  a  consideration  of  the  whole  petition. 
Tbe  structure  of  the  petition  in  the  present 
case  clearly  shows  the  action  to  be  ex  de- 
licto. It  is  true  that  the  plaintiff  alleges 
•with  great  particularity  a  contract  of  car- 
riage; but  this  allegation  is  mere  matter  of 
Inducement  to  show  the  public  duty  which 
the  carrier  owed  to  the  plaintiff.  As  was  said 
In  the  Seals  Case :  'Those  allegations  whlph 
Bet  forth  the  contract  may  well  be  taken  as 
fliniply  Intended  to  lay  the  foundation  for  the 
Introduction  of  evidence  to  show  the  exist- 
ence of  this  public  duty,  preparatory  to  the 
Introduction  of  further  testimony  to  estab- 
lish a  violation  of  that  duty  amounting  to 
tbe  tort  which  appears  to  be  the  real  gist 
of  the  action.**  The  fourth,  fifth,  sixth,  sev- 
enth, and  ei^Hi  paragraphs  contain  allega- 
tions ^tirely  appropriate  to  an  action  for 
a  breach  of  public  duty.  The  claim  of  dam- 
ages for  physical  pain  and  suffering,  and  for 
careless  and  willful  conduct  of  the  defend- 
ant's employ^  plainly  shows  that  the  plain- 
tiff is  suing  for  the  tort,  and  not  for  tbe 
breach  of  the  contract  But  it  Is  contended 
that,  even  after  paragraph  18  was  amended, 
there  remained  an  allegation  that  the  defend- 
ant had  violated  the  terms  of  the  contract 
to  safely  carry  the  plaintiff.  This  expres- 
sion, however,  when  taken  in  connection 
with  the  other  allegations  of  the  same  para- 
jgraph,  shows  that  the  plaintiff  made  refer- 
ence thereto,  not  for  the  purpose  of  declaring 


on  the  breach  of  the  contract,  or  uniting  any 
action  which  he  might  have  for  failure  to 
safely  transport  with  that  for  which  he 
sues,  but  to  show  that  his  injuries  were 
caused  by  the  negligence  of  the  defendant's 
employ^  In  the  violation  of  its  public  duty 
growing  out  of  the  contractual  relation  of 
passenger.  We  have  carefully  examined  the 
petition,  and  do  not  believe  that  it  was  open 
to  the  criticism  of  duplicity  which  was 
raised  by  the  special  demurrer. 

The  general  demurrer  was  also  sustained 
and  the  petition  dismissed.  As  amended,  the 
petition  stated  a  case  of  a  passenger  who  was 
willfully  injured  by  an  employ^  of  the  car- 
rier. Surely  no  argument  is  needed  to  prove 
that  the  plaintiff  is  entitled  to  recover  upon 
a  case  such  as  Is  here  stated.  In  the  brief 
of  the  defendant  our  attention  was  directed 
to  the  cases  of  Hardwlck  v.  Georgia  R.  Co., 
85  Ga.  507,  11  S.  B.  832,  Ham  v.  Georgia 
R.  Co.,  07  Ga.  411,  24  S.  E.  152,  and  Murphy 
V.  Atlanta  &  West  Point  R.  Co.,  89  Ga.  832, 
15  S.  E.  774,  which  are  claimed  to  support 
the  contention  of  the  railroad  company  that 
no  cause  of  action  is  set  cut  in  the  petition. 
The  plaintiff  in  each  of  these  cases  had  his 
hand  injured  by  the  slamming  of  a  car  door, 
but  under  entirely  dissimilar  circumstances 
from  those  alleged  in  the  petition  In  the  pres- 
ent case.  In  none  of  them  was  it  alleged 
that  the  carrier's  servant  willfully  injured 
the  plaintiff.  The  court  erred  in  dismissing 
the  petition  on  general  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(128  Qsu  776) 
HOPPER  V.  WILSON  et  al. 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

1.  Attaottmeiit— Claims  of  Thibd  Person— 
Pbocedube. 

The  failure  to  join  issue  in  a  claim  case 
within  five  minutes  after  tbe  annouucement  of 
ready  bv  both  parties  is  a  sufficient  reason 
for  the  judge  to  dismiss  the  levy ;  but,  if  in  the 
exercise  of  a  sound  discretion  be  refuses  to 
dismiss  tbe  levy,  his  ruliuf^  will  not  be  inter- 
fered with.    Civ.  Code  1895,  f  6646. 

2.  Ebbob.  WBrr  or— Discbetiow  of  Court- 
Refusal  OF  New  Tbial. 

The  evidence  was  of  such  character  as  to 
demand  the  verdict,  and  the  discretion  of  the 
court  in  refusing  to  grant  a  new  trial  will  not 
be  interfered  with. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  3,  Appeal  and  Error,  f  3872.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Banks  Couhty, 
J.  J.  Klmsey,  Judge, 

Action  by  C.  N.  and  W.  S.  Wilson  against 
Noah  Walker  in  attachment;  J.  A.  Hopper 
claimant.  Judgment  holding  tbe  property 
subject,  and  claimant  brings  error.    Affirmed. 

C.  B.  Faulkner  and  F.  M.  Johnson,  for 
plaintiflF  In  error.  W.  W.  Stark,  A.  J.  Griffin, 
W.  B.  Sloan,  and  H.  H.  Perry,  for  defendant 
in  error. 
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ATKINSON,  J.  This  was  a  claim  case. 
Mrs.  Hopper  was  claimant  Noah  Walker 
was  defendant  in  attachment.  The  Jury  found 
the  property  subject  The  claimant  moved 
for  a  new  trial,  which  being  refused  excep- 
tion was  taken,  and  the  ruling  of  the  court 
refusing  to  grant  a  new  trial  is  here  for  re- 
view. The  first  headnote  sufficiently  deals 
with  the  matter  to  which  it  relates.  Error  is 
assigned  upon  the  charge  of  the  court  and 
upon  the  admission,  of  certain  evidence;  but, 
as  the  verdict  was  demanded  by  other  evi- 
dence, omitting  all  reference  to  the  evidence 
which  was  admitted  over  objection,  we  will 
not  consider  the  assignment  of  error  made 
upon  the  charge  of  the  court,  or  upon  the 
ruling  of  the  court  admitting  the  evidence 
to  which  objection  was  made. 

It  remains  only  to  deal  with  the  general 
grounds.  The  plaintiff  in  attachment  in- 
troduced the  attachment  record  and  levy 
describing  an  undivided  one-half  interest 
In  a  certain  tract  of  land,  and  proved  that 
J.  M.  Brooks  had  died  before  the  attachment 
was  sued  out  The  plaintiff  then  introduced 
a  written  agreement  between  the  claimant, 
Julia  A.  Hopper,  and  the  defendant  in  at- 
tachment, Noah  Walker,  made  at  the  March 
term,  1894,  of  the  superior  court  of  Banks 
county,  whereby  they  settled  a  suit  then 
pending  in  said  court  between  them,  involv- 
ing the  title  to  the  land,  which  agreement 
was  approved  and  made  the  judgment  of  the 
court  By  the  terms  of  the  agreement,  it 
was  provided,  among  other  things,  that  the 
said  Julia  A.  Hopper  should  have  possession 
of  the  premises  until  the  death  of  her  father, 
the  said  J.  M.  Brooks,  and  after  his  d^ath 
title  to  the  same  should  "vest  absolutely  in 
fee  simple,  jointly  and  severally,'*  in  said 
Julia  A.  Hopper  and  Noah  Walker,  "their 
'heirs  and  assigns,  each  an  undivided  one- 
half  Interest  therein."  The  plaintiff  having 
closed,  the  claimant  offered  certain  evidence 
tending  to  show  that  prior  to  her  marriage 
with  Hopper  she  had  been  married  to  one 
Walker,  and  by  him  had  several  children, 
all  of  whom  had  attained  majority  before 
the  trial  of  the  attachment  and  claim  case; 
that  her  husband  Walker  died  at  some  date 
which  the  record  fails  to  disclose;  that  after 
the  death  of  her  first  husband  she  married 
Hopper,  who  had  also  died,  leaving  her  with 
one  child,  the  issue  of  that  marriage,  who 
was  a  minor  at  the  time  of  the  trial  of  the 
claim  case;  that  she  bad  been  in  continuous 
possession  of  the  land  for  nearly  40  years, 
and  while  in  possession  she,  as  the  head  of 
the  family,  in  1870  applied  for  and  obtained 
a  judgment  of  the  court  of  ordinary  setting 
apart  the  land  in  dispute  as  a  homestead. 
She  admitted  having  had  the  litigation  with 
Noah  Walker  subsequently  to  the  creation  of 
the  homestead,  and  the  execution  of  the 
agreement  and  rendition  of  the  judgment  dis- 
posing of  the  litigation  involving  the  asser- 
tion of  title  by  one  Walker  to  the  property  in 


dispute.  The  title  asserted  was  adverse  to 
Mrs.  Hopper,  either  as  an  individual  or  as 
the  head  of  a  family.  The  judgn^ent  con- 
clusively settled  the  differences  between  them, 
and  vested  title  to  the  undivided  one-half 
interest  in  the  land  now  in  dispute  in  the 
defendant  in  fl.  fa.,  subject  only  to  the  con- 
dition that  its  possession  should  be  post- 
poned until  the  death  of  J.  M.  Brooks.  Mrs. 
Hopper  as  an  individual  was  plaintiff  in  the 
case  against  Noah  Walker,  and  Mrs.  Hopper 
as  an  individual  is  claimant  in  the  case  now 
under  consideration.  Under  these  conditions 
there  is  no  room  for  contention  that  the 
agreement,  which  was  made  the  judgment  of 
the  court  in  the  first  case.  Is  not  conclusive 
upon  Mrs.  Hopper  in  the  present  case.  More- 
over, see,  in  this  connection,  Barfield  v.  Jef- 
ferson, 84  Ga.  609,  11  S.  E.  149.  As  the 
clalmi^t  cannot  go  behind  the  judgment,  no 
other  verdict  could  have  been  rendered  ex- 
cept one  finding  the  property  subject 

Judgment  afiSbrmed.    All  the  Justices  con- 
cur. 


(128  Qa.  781} 
GORDON  COUNTY  et  al.  v.  MAYOR,  ETC., 
OF  TOWN   OF  CALHOUN. 
(Supreme  Court  of  Georgia.    Aug.  8,   1907.) 

L  Dedication— Acts  Constitutino— Express 
Dedication. 

K.,  in  pursuance  of  an  obligation  previous- 
ly entered  mto,  granted,  sold,  and  conveyed  to 
the  judges  of  the  inferior  court  of  Gordon 
county  certain  described  lands,  including  the 
tract  in  controversy,  and  inserted  in  the  tenen- 
dum clause  the  following  provision:  "Provided, 
however,  and  it  is  hereby  understood,  that  aU 
that  part  of  said  piece  of  land  which  lies  south 
of  the  road  leading  from  the  depot  to  the  Ooth- 
calogB  Mill,  and  which  has  not  heretofore  been 
laid  off  into  town  lots,  shall  remain  as  a  com- 
mon for  the  town  of  Calhoun,  and  no  lots  shall 
be  sold  or  timber  cut  from  the  same  without 
the  joint  consent  of  the  judges  of  the  inferior 
court  of  Gordon  county  for  time  being,  and  of 
the  said  John  P.  King."  Held,  that  this  con- 
stituted an  express  and  immediate  dedication 
as  to  that  part  of  said  land  wtiich  lies  south  of 
the  road  leading  from  the  depot  to  the  Ooth- 
caloga  Mill  as  a  common  for  the  town  of  Cal- 
houn; and  the  stipulation  that  no  lots  should 
be  sold  nor  timber  cut  from  the  land  without 
the  joint  consent  of  the  judges  of  the  inferior 
court  and  of  the  grantor  was  not  a  reservation 
of  any  property  rights  or  title  inconsistent 
with  the  use  and  occupation  of^said  town  as  a 
common. 

2.  Samib— Operation  and  Effect— Rights  as 
TO  Conteol  of  Pbopeett— Pasties  Plain- 
tiff. 

The  land  dedicated  being  situated  in  the 
town  of  Calhoun,  that  municipality  is  a  prop- 
er party  plaintifit  to  equitable  proceedings  in* 
stituted  to  preserve  the  use,  and  prevent  inter* 
ference  therewith. 

3.  Same. 

The  fact  that  the  town  of  Calhoun  had  not 
been  incorporated  at  the  time  of  the  dedicatiOQ 
of  the  common  would  not  destroy  the  effective* 
ness  of  the  dedication ;  the  organization  and  in- 
corporation of  the  town  being  then  contemplat- 
ed and  shortly  thereafter  accomplished,  and  the 
deed  with  all  its  terms  and  conditions  having 
been   accepted   by   the  judges   of    the   inferior 
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conrt,  and  the  town,  after  its  organization  and 
incorporation,  having  accepted,  nsed,  and  en- 
joyed the  common  for  a  long  period  of  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  15,  Dedication,  f  9.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Qordon  Coun- 
ty;  A.  W.  Flte,  Judge. 

BUI  by  the  mayor,  etc,  of  the  town  of 
Calhoun  against  Gordon  county  and  othero. 
Judgment  for  plaintiffs,  and  defendants 
bring  error.    AfElrmed. 

In  1850  John  P.  King  and  the  authorities 
of  Gordon  county  made  and  entered  into  a 
contract,  whereby  King  agreed  to  sell  and 
convey  to  the  county  authorities  certain  lands 
whereon  the  town  of  Calhoun  is  now  situated, 
and  the  authorities  agreed  to  accept  the  laud, 
lay  out  the  county  site  tnereon,  sell  the  lots, 
and  diyide  the  proceeds  of  the  sale  with 
King.  In  1851,  In  pursuance  of  the  above 
contract.  King  conveyed  to  the  justices  of 
tne  inferior  court  of  Gordon  county  the  lands 
described  in  the  controversy.  The  habendum 
and  tenendum  clause  of  said  deed  is  as  fol- 
lows: '*To  have  and  to  hold  the  said  parcel 
of  land  [except  five  acres  which  had  been 
sold  to  the  state  as  a  site  for  a  depot  on  the 
W.  &  A.  R.  R.]  unto  the  said  Judges  of  the 
Inferior  court  aforesaid,  and  their  succes- 
sors and  assigns,  forever.  Provided,  how- 
ever, and  it  is  hereby  understood,  that  all 
that  part  of  said  piece  of  land  which  lies 
south  of  the  road  leading  from  the  depot  to 
the  Oothcaloga  Mill,  and  which  has  not 
heretofore  been  laid  off  into  town  lots,  shall 
remain  as  a  common  for  the  town  of  Calhottn, 
and  no  lots  shall  be  sold  or  timber  cut  from 
the  same  without  the  joint  consent  of  the 
judges  of  the  inferior  court  of  Gordon  county 
for  time  being,  and  of  the  said  John  P.  King." 
At  the  time  this  deed  was  executed  the  town 
of  Calhoun  had  not  been  incorporated,  but 
was  incorporated  by  an  act  of  the  Legislature 
approved  the  following  year,  1852,  and  the 
lands  to  be  used  as  a  common  are  situated 
within  the  corporate  limits  of  that  town.  The 
town  was  laid  out,  lots  were  sold,  and  the 
proceeds  divided  as  was  agreed  upon,  and 
all  that  part  of  said  tract  of  land  which  lies 
.south  of  the  road  leading  from  the  depot  to 
the  Oothcaloga  Mill  was  reserved  as  a  com- 
mon for  the  town  of  Calhoun,  and  no  lots 
were  sold  nor  timber  cut  from  the  same. 
During  the  past  year  Henry  B.  King,  the 
successor  in  title  of  John  P.  King,  and  the 
authorities  of  Qordon  county,  acting  jointly, 
undertook  to  convey  a  part  of  the  "common*' 
to  one  Gardner.  The  mayor  and  aldermen 
of  Calhoun  filed  a  bill  to  enjoin  the  sale. 
The  defendants  demurred  to  the  petition  on 
the  grounds  (1)  that  no  cause  of  action  was 
set  out;  and  (2)  that,  if  the  petition  did  set 
out  a  cause  of  action,  the  municipality  was 
not  a  proper  party  plaintiff.  The  court  over- 
ruled the  demurrers,  and  the  defendants  ex- 
cepted* 


T.  W.  Sl^elly  and  R.  J.  &  J.  McCamy, 
for  plaintiffs  in  error.  Neel  &  Peeples,  for 
defendants  in  error. 

BECK,  J.  (after  stating  the  facts).  1.  The 
petition  in  this  case  sets  forth  facts  which 
constitute  an  immediate  and  express  dedica- 
tion of  the  lands  in  dispute.  After  the 
clause  of  conveyance  in  the  deed  of  John  P. 
King  to  the  judges  of  the  inferior  court,  we 
find  in  the  habendum  and  tenendum  clause 
the  following:  "To  have  and  to  hold  the 
said  piece  or  parcel  of  land  [except  as  be- 
fore excepted]  unto  the  said  judges  of  the 
inferior  court  aforesaid,  and  their  successors 
and  assigns,  forever.  Provided,  however, 
and  it  is  hereby  understood,  that  all  that 
part  of  said  piece  of  land  which  lies  south 
of  the  road  leading  from  the  depot  to  the 
Oothcaloga  Mill,  and  which  has  not  hereto- 
fore been  laid  off  into  town  lots,  shall  re- 
main as  a  common  for  the  town  of  Calhoun, 
and  no  lots  shall  be  sold  or  timber  cut  from 
the  Eflame  without  the  joint  consent  of  the 
judges  of  the  inferior  court  of  Gordon  coun- 
ty, for  time  being,  and  of  the  said  John  P. 
King."  No  other  construction  can  be  put 
Upon  the  language  that  it  "shall  remain  a 
common  for  the  town  of  Calhoun" ;  and  the 
import  of  these  words,  as  amounting  to  an 
express  dedication,  is  not  rendered  nugatory 
nor  weakened  by  the  clause  following,  and 
providing  that  "no  lots  shall  be  sold  or  tim- 
ber cut  from  the  same  without  the  joint  con- 
sent of  the  judges  of  the  inferior  court  of 
Gordon  county,  and  of  the  said  John  P. 
King."  Suppose'  that  the  dedication,  instead 
of  having  been  made  expressly  by  the  terms 
of  the  deed,  had  been  made  as  in  the  case 
of  Cincinnati  v.  White,  6  Pet.  (U.  S.)  43 J, 
8  L.  Ed.  452— that  is,  a  plan  of  the  town  had 
been  made  and  approved  by  the  owner  of 
the  land— according  to  which  the  30  acres 
lying  south  of  the  road  from  the  depot  to 
the  Oothcaloga  Mill  was  set  apart  as  a  com- 
mon for  the  use  and  benefit  of  the  town, 
and  that  lots  had  been  sold  In  pursuance  of 
and  with  reference  to  this  plan.  Clearly, 
under  tlie  direction  of  that  case  and  the 
numerous  cases  which  have  followed  it  a 
plain  case  of  dedication  Would  have  been  es- 
tablished. But  suppose,  further,  that  ap- 
pended to  the  plan  or  map  of  the  town  as 
laid  out,  as  a  part  thereof,  there  had  been 
the  statement  In  writing  that  no  lots  should 
be  sold  nor  timber  cut  from  the  land  consti- 
tuting the  common  without  the  consent  of 
the  owners  of  the  land  at  the  time  of  the 
dedication  and  certain  designated  public  of- 
ficers. Could  this  stipulation  have  had  the 
effect  to  destroy  the  presumption  of  a  dedi- 
cation arising  from  the  fact  that  lots  had 
been  sold  with  reference  to  the  plan?  It 
would  seem  not  Such  a  stipulation  might 
have  effect  to  prevent  the  municipal  au- 
thorities from  making  any  change  in  the  con- 
dition or  status  of  the  common  without  the 
consent  of  the  designated  persons,   but   It 
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could  not  have  the  effect  of  preserving  to 
the  original  owners  nor  those  in  privity 
with  them  the  power  to  change,  alter,  or 
dispose  of  the  lands  set  apart  in  the  plan 
of  the  town  as  a  common.  So  we  hold  in 
this  case  that  the  plain  language  of  the 
deed  creates  a  common  in  the  lands  in  dis- 
pute, and  that,  while  the  stipulation  as  to 
the  selling  of  lots  and  cutting  timber  there- 
from might  operate  as  a  restriction  upon 
the  power  of  the  municipal  authorities  in 
dealing  with  the  common  should  they  at- 
tempt to  make  a  change  therein,  or  dispose 
of  any  portion  thereof,  it  was  not  a  reser- 
vation of  property  right  or  title  to  the  prem- 
ises referred  to  inconsistent  with  the  right 
of  the  town  and  Its  inhabitants  to  use  and 
enjoy  them  as  a  common. 

2.  The  deed  conveying  the  land  declares 
the  use  for  the  town  of  Calhoun,  and  the 
land  to  be  used  as  a  common  is  situated 
within  the  corporate  limits  of  that  town.  •  That 
being  true,  the  town  in  its  corporate  capacity 
was  the  proper  party  plaintiff  in  theiSe  pro- 
ceedings. **The  municipality  in  which  the 
land  dedicated  is  situated,  as  trustee  for  the 
public,  may  maintain  proceedings  to  enforce 
and  preserve  the  use.  Thus,  where  lands 
are  dedicated  to  the  use  of  the  Inhabitants 
of  a  city  or  incorporated  village  for  a  pub- 
lic square,  a  bill  may  be  filed  in  the  name 
of  the  corporation  to  restrain^  the  erection 
of  a  nuisance  thereon,  or  to  protect  the 
equitable  right  of  the  corporators  to  the  use 
of  the  public  square  as  such,  and  It  may 
maintain  ejectment  to  recover  possession  of 
the  dedicated  property  from  any  one  wrong- 
fully withholding  It"  18  Oyc.  502;  Marsh 
V.  Fairbury,  163  111.  401,  45  N.  E.  236; 
Rhodes  y.  Brightwood,  145  Ind.  21,  43  N. 
E.  942. 

3.  The  principle  set  forth  In  the  third 
headnote  is  well  settled.  'The  title  to  land 
which  has  t>een  dedicated  to  public  use,  as 
for  a  highway  or  public  square  in  a  city,  is 
in  the  city  as  trustee  for  the  public;  and 
it  has  been  held,  in  the  case  of  such  a  dedi- 
cation of  land  in  a  proposed  city  to  be  there- 
after built,  that  the  fee  will  remain  in  abey- 
ance until  the  proper  grantee  or  city  comes 
in  esse,  when  it  will  vest  in  such  city.  A 
dedication  to  the  public  may  exist  where 
there  is  no  city  or  town  or  corporate  entity 
to  take  as  grantee;  and  in  such  case,  while 
the  fee  may  remain  in  the  individual  who 
dedicates  the  land,  he  will  be  estopped  from 
setting  it  up  as  against  the  public  who  may 
be  interested  in  the  use  of  the  land  accord- 
ing to  its  dedication.  Nevertheless,  when  a 
dedication  is  made  in  an  existing  city,  the 
city  takes  title  as  trustee.  These  statements 
are  borne  out  by  the  following  cases :  Paw- 
let  V.  Clark,  9  Cranch  (U.  S.)  292,  3  L.  Ed. 
735;  Beatty  v.  Kurtz,  2  Pet.  (U.  a>  566,  7 
L.  Ed.  521;  Cincinnati  v.  White's  Lessee,  6 
Pet  (U.  S.)  431,  435,  436,  8  L.  Ed.  452;  Bar- 
clay V.  Howell's  Lessee,  6  Pet  (U.  S.)  498; 
8  U  Ed.  477 ;  New  Orleans  y.  United  States, 


10  Pet  (U.  S.)  662,  9  Ii.  Ed.  573;  Police 
Jury  V.  Foulhouze^  30  La.  Ann.  64."  Wer- 
lein  V.  New  Orleans,  177  U,  S.  390,  401,  20 
Sup.  Ct  682,  44  U  Ed.  817. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(2  Oa.  App.  200) 
PALMER  V.  INGRAM.     (No.  811.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

1.  Exceptions,   Bill  of— Writ  op  Ebbob— 
Assignment  of  Ebrobs— Sufficienct. 

The  following  assignment  of  error  did  not 
sufSciently  complv  with  the  requirements  of  Civ. 
Code  1895,  9  5527:  "On  the  trial  of  said  case  the 
following  order  was  granted,  to  wit:  *0n  mo- 
tion of  plaintiffs  counsel,  the  foregoing  answer 
is  dismissed  in  open  court  October  31,  1906. 
Frank  L.  Little,  Judge  City  Court  of  Sparta'— 
which  said  order  so  granted  on  verbal  motion  of 
plaintiff's  counsel  was  error."  An  assignment 
of  error  must  plainly  specify  not  only  the  deci- 
sion complained  of,  but  must  point  out  the  er- 
ror in  such  decision. 

2.  Damages  —  Assessment  —  Default    in 
Pleading  —  Unliquidated  Damages  —  Ne- 

CESSITT  OP  PBOOF. 

In  suits  for  unliquidated  damages,  notwith- 
standing  the   absence   of   plea   or  answer,    the  • 
plaintiff  shall  be  required  to  prove  the  amount 
of  damages. 

3.  Landlobd  and  Tenant— Bbeach  op  Lease 

BT  LeSSOB— MEASUBE  OP  DAMAGES. 

In  a  suit  to  recover  damages  for  the  breach 
of  a  contract  b^  which  the  defendant  agreed  to 
rent  to  the  plaintiff  a  farm  for  one  year  for  a 
stipulated  sum  to  be  paid  as  rental,  the  measure 
of  damages  for  not  admitting  the  plaintiff  into 
possession  at  the  beginning  of  the  term  is  the 
difference  between  the  rent  to  be  paid  and  tha 
actual  rental  value  of  the  premises  at  the  time 
of  the  breach. 

(Ed.  Note.~For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  f  723.] 

4.  Same. 

In  this  case  it  was  error  to  allow  as  dam- 
ages the  difference  in  the  stipulated  rent  and  the 
gross  value  of  the  products  of  the  farm  for  the 
year  of  the  lease,  without  any  deduction  for 
cost  of  production. 
(Syllabus  by  the  Court) 

Eirror  from  City  Court  of  Sparta;  r.  lu 
Little,  Judge. 

Action  by  Ann  Ingram  against  Teresa  Pal- 
mer.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Beversed. 

T.  M.  Hunt  and  B.  H.  Lewis,  for  plain- 
tiff in  error.  H.  H.  LitUe  and  W.  H.  Bur- 
well,  for  defendant  in  error. 

HILL,  C  J.  The  plaintiff  below  brought 
suit  to  recover  damages  for  a  breach  of  a 
written  contract  by  which  the  defendant 
agreed  to  rent  her  a  certain  described  farm 
for  the  year  1905  at  a  stipulated  rental 
of  1,500  pounds  of  midland  lint  cotton.  By 
consent  the  case  was  tried  by  the  court  with- 
out the  intervention  of  a  jury.  On  motion 
by  the  plaintiff,  the  court  dismissed  the  an- 
swer of  the  defendant,  and,  after  hearing  evi- 
dence and  argument,  rendered  judgment  for 
the  plaintiff  for  the  sum  of  $423.25,  besides 
interest  and  costs.  The  defendant  {now 
plaintiff  in  error)  assigns  error  on  the  judg- 
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pent  dismissing  ber  answer,  and  also  excepts 
to  the  Judgment  against  her  for  said  sum* 
because  said  Judgment  was  ^'contrary  to 
law  and  evidence,  and  without  evidence  to 
support  it" 

The  judgment  dismissing  the  answer  was 
as  follows:    "On  motion  of  plaintiff's  coun- 
sel,   the  foregoing  answer  is  dismissed   in 
open  court,  October  31,  1906.    Franlc  L.  Lit- 
tle, Judge  City  Court  of  Sparta."    And  the 
exception  to  this  order  is  in  the  following 
words:    "Which  said  order  so  granted  on 
verbal  motion  by  plaintiff's  counsel  was  er- 
ror."   The  defendant  in  error  objects  to  this 
assignment  of  error,  on  the  ground  that  it 
does  not  specify  plainly  the  decision  com- 
plained of  or  point  out  the  error  in  the  de- 
cision.   We  think  this  objection  is  well  taken, 
and  that  this  assignment  of  error  does  not 
comply  with  the  requirements  of  Civ.  Co^e 
1895,  §  5527,  which  declares  that  every  bill 
of  exceptions  "shall  specify  plainly  the  de- 
cision complained  of  and  the  alleged  error." 
Warren  v.  Oliver,  111  Ga.  808,  85  S.  B.  673. 
Notwlthstandhig  the  fact  that  this  left  the 
case  without  plea  or  answer,  the  burden  was 
still  upon  the  plaintiff  to  prove  her  damages, 
as  the  damages  claimed  were  unliquidated. 
Civ.  Code  1895,  §f  5073,  5078.    She  introduced 
her  tease,  and  proved  its  breach  by  the  de- 
fendant,  and   also  proved   what  had  been 
made  on  the  farm  during  the  year  covered 
by  her  contract.     The  court  awarded   her 
damages  for  the  full  amount  so  proved,  less 
the  amount  of  rent  that  she  had  stipulat-. 
ed  to  pay.     In  other  words,  the  court  al- 
lowed her  the  gross  amount  of  what  was 
made  on  the  farm,  without  any  deduction 
for  the  value  of  the  labor  and  cost  neces- 
sary to  be  bestowed  in  making  the  amount, 
only  deducting  therefrom  the  amount  that 
she  had  agreed  to  pay  for  the  rent  of  the 
farm.    We  think  that  the  measure  of  dam- 
ages thus  adopted  by  the  court  was  improiH 
er,  and  entirely  too  liberal  to  the  plaintiff. 
Mr.    Chief   Justice    Bleckley,    in    Kenny   v. 
Collier,  79  Ga.  746,  8  S.  E.  60,  speaking  for 
the  court,  says:    "The  measure  of  damages 
for  not  admitting  a  lessee  or   tenant  into 
possession  at  the  beginning  of  the  term  is 
the  excess  in  the  value  of  the  term  over  the 
amount  stipulated  as  rent    This  is  the  gen- 
era] rule."     And  he  further  says  that  this 
general  rule  "confines  the  recovery  to  profits 
arising  from  the  contract  itself,  the  measure 
of  which  is  the  difference  between  cost  and 
value.    If  there  be  no  difference,  or  if  cost  be 
in  excess  of  value,  nominal  damages  only  will 
be  recoverable."    The  plaintiff  In  this  case  was 
entitled  to  recover,  if  the*evldence  justified 
it,  the  difference  in  the  market  value  of  her 
lease  for  the  year  and  the  amount  which  she 
had  agreed  to  pay  for  it    If  ttve  stipulated 
price  was  in  excess  of  the  market  value  of  the 
lease,  she  could  only  recover  nominal  dam- 
ages for  the  breach.     The  only  proof  sub- 
mitted was  as  to  the  gross  value  of  what 
had  been  profluced  on  the  farm  during  the 


year  that  the  plaintiff  was  mititled  to  the 
farm  under  her  contract;  and  the  court  gave 
her  as  damages  the  difference  between  this 
gross  amount  and  the  stipulated  rent  This 
measure  of  damages  would  make  it  far  more 
profitable  to  tenants  that  landlords  should 
break  their  leases  at  the  beginning  of  the 
term  than  that  they  should  keep  them.  Evi- 
dence of  the  net  proceeds  of  the  crop  made  on 
the  farm  was  used  as  illustrative  of  what 
was  the  true  market  value. 
Judgment  reversed. 


(2  Ga.  App.  250) 
CLARE  &  WILCOX  r.  EMPIRE  MERCAN- 
TILE CO.     (No.  347.) 
(Court  of  Appeals  of  Georgia.     July  4,  1907.) 

1.  Warr  or  Ebrob— Review— Ebboneotts  In- 
firrBucTioNS— HABBfLESS  Ebbob. 

New  trials  are  not  granted  for  harmless  er- 
rors. When  a  jury  find  a  verdict  which  is  neces- 
sarily correct  in  spite  of  erroneous  instructions, 
errors  in  the  charge  are  harmless.  Where,  upon 
review  of  the  evidence,  it  is  manifest  that  the 
finding  of  the  jury  was  as  favorable  to  the  party 
complaining  thereof  as  if  no  error  had  been 
committed,  defects  in  the  charge  are  immateri- 
al ;  and  it  would  be  useless  to  order  a  second 
trial,  when  the  judgment  rendered  in  the  former 
trial  is  as  favorable  to  him  as  it  could  have 
been,  had  there  been  no  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4227.] 

2.  CoNTBACTa—CoNSTBucnoN— Question    fob 

JUBY. 

While  it  is  the  dntv  of  the  court  to  con- 
strue written  contracts  for  the  jury,  in  the  ab- 
sence of  ambiguity,  yet  in  this  case  the  court 
very  properly  left  to  the  jury  to  determine  the 
meaning  of  the  words  ♦*invoice  cost,"  contained 
in  the  contract,  for  the  reason  that  the  stock  of 
goods  in  question  had  been  twice  sold  by  invoice, 
and  it  was  an  issue  of  fact  between  the  parties 
as  to  which  invoice  was  to  determine  the  cost 
or  value  of  the  articles  sold.  See  Moss  Mfg. 
Co.  V.  Carolina  Cement  Co.,  57  S.  E.  914,  1  Ga. 
App.  232. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §  767.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Irwin  County; 
J.  H.  Martin,  Judge. 

Action  by  the  Empire  Mercantile  CJompany 
against  Clark  &  Wilcox.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Haygood  &  Cutts,  for  plaintiffs  Ur  error. 
E.  W.  Ryman,  for  defendant  in  error. 

RUSSELL,  J.  The  Empire  Mercantile 
Company  bad  two  stocks  of  merchandise  at 
Wray.  t)ne  stock  of  goods  at  Wray  had  been 
bought  as  a  whole  from  the  Dooly  Lumber 
Company  and  was  what  might  be  called  an 
old  stock.  Clark  &  Wilcox  entered  Into  a 
negotiation  to  buy  both  stocks  of  goods,  and 
the  trade  was  closed  by  the  following  writing 
or  contract:  "Received  of  Messrs.  B.  E.  Wil- 
cox and  John  Clark  five  and  no/100  dollars 
as  part  payment  on  stock  of  merchandise  now 
owned  by  us  at  Wray,  Ga.;  it  being  under- 
stood and  agreed  by  both  parties,  should  the 
Dooly  Limiber  Ck),  fail  to  agree  to  transfer 
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agreement  between  tfaem  and  the  Bmpire 
Mercantile  Co.,  then'  said  sale  to  be  null  and 
void,  otherwise  to  be  in  full  effect,  to  take 
place  and  be  transferred  on  the  Ist  day  of 
March,  1903,  at  invoice  price  plus  the  freight, 
and  should  any  article  in  stock  appear  to  be 
damaged,  when  both  parties  fail  to  agree  on 
price  said  article  to  be  taken  out  of  inventory, 
provided,  however,  such  articles  are  meant  as 
are  actually  damaged  or  shop-worn.  Terms 
of  sale:  Two  thousand  dollars  cash;  balance 
to  be  divided  Into  six  equal  payments  of  80, 
60,  90,  130,  150,  180  days  each."  In  conform- 
ity with  this  contract  Clark  &  Wilcox  exe- 
cuted the  six  notes,  payable  as  therein  pro- 
vided, and  five  of  them  were  paid  at  maturity. 
The  sixth  note  was  not  paid.  Suit  was 
brought  on  It  and  is  the  subject  of  this  liti- 
gation. 

It  seems  that  the  stock  which  was  bought 
from  the  Dooly  Lumber  Company  was  the 
cause  of  the  trouble.  Some  time  after  the 
sale  Clark  &  Wilcox  found  out  that  the  Dooly 
Lumber  Company  had  given  the  Bmpire  Mer- 
cantile Company  a  discount  of  25  per  cent, 
when  they  bought  this  old  stock.  The  dis- 
pute, therefore,  arose  as  to  whether  the  words 
**involce  price"  referred  to  the  original  in- 
voice cost,  which  appeared  to  have  been 
marked  on  the  goods,  or  to  the  price  paid  by 
the  Bmpire  Mercantile  Company  for  the 
stock  of  the  Dooly  Lumber  Company,  on 
which  there  was  25  per  cent  concession.  It 
was  undisputed  that  at  the  time  of  the  nego- 
tiation for  the  sale,  and  when  the  sale  was 
closed,  some  of  the  memf)ers  of  the  mercantile 
company  did  not  know  that  there  had  been  a 
25  per  cent,  discount  allowed  in  their  pur- 
chase. Under  these  circumstances  we  agree 
with  the  judge  of  the  superior  court  that  the 
judge  of  the  city  court  very  properly  al- 
lowed the  jury  to  determine  what  was  meant 
by  the  words  "Invoice  cost"  in  the  contract 
between  the  parties  in  this  case. 

Nearly  all  of  the  numerous  exceptions  as- 
sign error  on  the  failure  of  the  judge  of  the 
city  court  to  construe  the  contract  as  matter 
of  law.  We  think  the  learned  counsel  mis- 
conceived the  holding  of  the  trial  court 
There  is  nothing  in  the  charge,  nor  is  there 
any  ruling  of  the  court,  which  Indicates  a 
purpose  on  the  part  of  the  trial  judge  to  shirk 
his  duty  in  this  regard ;  but  where  a  contract 
is  ambiguous  the  jury  must  find  the  facts, 
and  in  this  instance  it  was  nothing  but  an 
issue  of  fact  that  was  to  be  determined,  to 
wit,  whether  invoice  cost  (the  meaning  of 
which  Is,  the  cost  as  appears  from  the  invoice 
or  bill  furnished  contemi)oraneously  with  a 
purchase  of  goods)  in  this  case  was  to  be  de- 
rived from  one  invoice  or  another  and  differ- 
ent invoice;  in  other  words,  whether  the  price 
was  to  be  fixed  by  the  invoice  at  which  the 
Dooly  Lumber  Company  stock  was  bought  by 
them,  or  whether  indebtedness  of  Clark  & 
Wiloox  to  the  Empire  Mercantile  Company 
for  the  stock  purchased  by  them  from  the 


Dooly  Lumber  Company  was  to  be  diminished 
by  a  25  per  cent  discount,  which,  so  far  as^ 
the  evidence  discloses,  did  not  appear  upon 
any  invoice.    And  in  this  view  of  the  case  the 
ruling  of  the  court,  in  our  opinion,  was  more 
favorable  than  the  plaintiffs  in  error  had 
any  right  to  expect    But,  conceding  all  that 
the  plaintiffs  in  erro^  claim  (which  is  that 
they  were  entitled  to  a  discount  of  25  per 
cent,   on  the  stock  of  goods  known  as  the 
"Dooly  Lumber  Company  stock"),  no  error 
harmful  to  the  plaintiffs  in  error  appears  in 
the  judgment  overruling  the  certiorari.    Their 
contention  was  that,  allowing  the  25  per  cent, 
the  note  would  be  canceled  by  the  credit  to 
which  they  would  thus  be  entitled.    But  the 
evidence  shows  that  taking  into  considera- 
tion about  $500  worth  of  the  Dooly  Lumber 
Company's  stock  returned  by  Clark  &  Wil- 
CQX  as  shop-worn,  there  was  only  about  $400 
worth  of  this  stock  included  in  the  purchase. 
While  there  was  conflict  as  to  this,  and  testi- 
mony placing  the  amount  higher  than  $500, 
still  the  jury  were  authorized  to  find,  as  the 
value  of  the  Dooly  Lumber  Company  stock, 
$500  less.    Twenty-five  per  cent  of  this  valu- 
ation  being  deducted   from    the  note   sued 
on  would  be  equivalent  to  the  verdict  found 
by  the  jury. 

The  credibility  of  the  witnesses  is  exclo* 
Bively  a  question  for  the  jury,  and  In  our 
opinion  the  preponderance  of  the  evidence 
established  the  fact  that  the  value  of  the 
Dooly  Lumber  Company  stock  accepted  by 
the  plaintiffs  in  error  showed  it  to  be  worth 
from  $300  to  $400,  and  not  exceeding  tlie  lat- 
ter figure.  The  verdict  of  the  jury  found  $243.- 
71  for  the  plaintiffs.    The  note  in  suit  was  for 
$368.71,   a  reduction  of  $125.     The  verdict 
therefore,  shows  clearly  that  the  jury  adopt- 
ed  the   theory    of   the  plaintiffs    in   error 
that  they  ought  to  be  allowed  a  discount  of 
25  per  cent,  and  that  they  found  the  value 
of  the  Dooly  Lumber  Company  stock  to  be 
$500.    The  jury  would  have  been  authorized, 
under  the  evidence,  to  find  the  value  of  the 
Dooly  Lumber  Company  stock   to  be  only 
$300,  or  to  find  It  to  be  $400;   and  in  either 
event  as  the  credit  allowed  would  have  been 
less,  a  greater  verdict  in  favor  of  the  plain- 
tiff than  that  found  would  have  been  fully 
sustained.    In  this  view  of  the  case,  the  er- 
rors assigned  in  the  petition  for  certiorari 
either  failed  to  be  sustained  or  became  en- 
tirely Immaterial.    Granting  every  contention 
of  the  plaintiffs  In  error,  and  that  the  court 
on  another  trial  should  rule  in  exact  accord- 
ance with  their  view  of  the  case,  still,  if  the 
jury   believe  thatr  the  value   of  the  Dooly 
Lumber   Company's  stock,    after  the   rejec- 
tion of  the  shop-worn  goods,  was  worth  no 
more  than  $500,  the  verdict  would  be  the 
same;    and,  as  no  reason  appears  why  the 
result  would  be  different,  a  new  trial  is  use- 
less.   It  is  useless  to  grant  a  new  trial  for 
errors  in  a  charge  or  ruling  upon  evidence, 
when  the  result  of  such  trial  and  the  Judg- 
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ment  rendercKl  therein  1b  as  favorable  to  the 
mavant  as  it  could  be  if  there  bad  been  no 
error;  and  when,  upon  a  review  of  the  evi- 
dence, it  is  manifest  that  the  finding  of  the 
Jury  was  as  favorable  to  the  party  complain- 
ing thereof  as  if  no  error  had  been  com- 
mitted, defects  in  the  charge  of  the  court  be- 
come immaterial,  it  being  otherwise  evident 
tliat  the  parties  have  had  a  fair  trial  and  the 
evidence  was  fully  and  properly  submitted. 
Judgment  affirmed. 


(2  Qa.  Ai^.  202) 

HALL  V.  COATS  et  al,    (No.  840.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

Wbit  of  Bsbob — ^Rbvmw. 

No  material  error  of  law  was  committed, 
and  the  theory  of  the  evidence  adopted  by  the 
jury  in  finding  the  verdict  is  not  unwarranted, 
and  is  in  entire  accord  with  substantial  justice. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  §  878.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  J.  B. 
Burcb,  Judga 

Attachment  by  J.  M.  Hall  against  Clara 
0>at8  and  others.  From  the  judgment, 
plaintiff  brings  error.     Afllrmed. 

Jas.  B.  Sanders,  for  plaintiff  In  error. 
Williams  &  Blackshear,  for  defendants  in 
error. 

HILL,  C.  J.  The  plaintiff  in  error  sued 
out  an  attachment  against  the  defendants, 
returnable  to  the  city  court  of  Dublin,  for 
the  purchase  money  of  two  mules.  The  dec- 
laration alleged  that  the  defendants  bought 
from  Pope  &  Bales  two  mules  for  $353.39, 
for  which  they  made  and  delivered  to  said 
Pope  A  Bales  their  note,  and  to  secure  the 
payment  thereof  executed  a  mortgage  on  the 
mulesw  The  note  and  mortgage  were  dated 
November  24,  1904,  and  due  September  15, 
1905.  The  note  recited  that,  if  not  paid  at 
maturity,  it  was  to  bear  interest  at  8  per 
cent  per  annum  f^m  its  date.  The  note 
and  mortgage  were  transferred  to  the  plain- 
tiff by  Pope  &  Bales  October  2,  1905.  In  an- 
swer to  the  declaration  the  defendants  admit- 
ted the  execution  of  the  note  and  mortgage, 
and  that  the  same  were  for  the  purchase  mon- 
ey of  the  mules.  They  further  answered 
that  they  had  paid  on  the  note  $168.16,  and 
that  after  the  note  was  due,  and  when  it 
was  still  in  the  possession  of  Pope  &  Bales, 
they  had  tendered  to  Pope  &  Bales  the  full 
balance  due  thereon,  which  Pope  &  Bales 
stated  was  $190,  and  that  Pope  &  Bales  had 
agreed  to  surrender  to  them  the  note  on  pay- 
ment of  this  balance;  that,  notwithstanding 
this  agreement.  Pope  &  Bales  refused  to 
accept  the  tender  of  this  amount  and  sur- 
renaer  the  note,  on  the  ground  that  they  had 
transferred  it  to  J.  M.  Hall,  the  plaintiff. 
They  further  answered  that  they  then  ten- 
dered the  full  amount  due  on  said  note  to  J. 
M.  Hall,  "and  are  here  and  now  ready  to 


pay  the  said  Hall  the  entire  balance  duQ  on 
said  note,  and  here  bring  the  same  into  court 
and  tender  it"  All  of  the  facts  as  to  the 
tender  were  admitted  to  be  true,  but  the 
plaintiff  alleged  that  no  payments  had  been 
made  on  the  notes  by  the  defendants,  and 
that  the  full  amount,  with  interest,  was  due; 
that  the  credits  on  the  notes  were  made  by 
him,  and  not  by  the  makers.  The  jury  found 
a  verdict  for  the  plaintiff  for  $190,  with- 
out Interest,  and  he  made  a  motion  for  a 
new  trial,  which  was  overruled. 

It  was  not  denied  that  Pope  &  Bales  told 
the  defendants  that  the  balance  due  on  the 
note  was  $190,  and  that  they  agreed  to  sur- 
render the  note  on  payment  of  this  balance; 
nor  was  it  denied  that  the  defendants  did 
tender  this  amount  to  Pope  &  Bales  and  to 
J.  M.  Hall.  The  evidence  is  not  clear  as  to 
the  exact  date  when  the  tender  was  made  to 
Pope  &  Bales,  but  there  is  some  evidence 
from,  which  the  jury  might  have  found 
that  such  tender  was  made  before  the  trans- 
fer of  the  note  to  Hall.  If  such  was  the 
fact.  Hall  took  the  note,  it  being  past  due, 
subject  to  the  rights  which  resulted  from 
the  agreement  of  Pope  &  Bales  to  accept 
$190  in  full  payment  thereof,  and  the  tender 
to  them  of  this  amount  The  only  objection 
urged  by  counsel  for  the  plaintiff  to  the 
tender  was  that  it  was  not  in  full  of  the  spe- 
cific debt  due  on  the  note.  A  calculation  of 
the  balance  due  on  the  note,  when  the  mak- 
ers asked  the  holders  thereof  how  much  was 
then  .due,  will  show  a  small  sum  in  excess 
of  $190,  including  principal  and  interest; 
but  the  holders  had  the  right  to  accept  in  full 
payment  the  sum  of  $190,  and,  having  agreed 
to  do  BO,  the  full  obligation  of  the  defendants 
was  met  when  that  amount  was  tendered. 
The  Jury  accepted  this  theory  of  the  case, 
and  we  cannot  say  that  tliis  verdict  is  un- 
supported by  the  evidence.  It  seems  to  be 
in  accordance  with  substantial  justice,  and 
we  will  let  it  stand,  there  having  been  no 
error  of  law  committed. 

Judgment  afilrmed. 


(2  Ga.  App.  213) 
DIBMAN  BROS.  v.  PATTERSON  PRODUCE 

&  PROVISION  CO.    (No.  379.) 
(Court  of  Appeals  of  Georgia.    June  20,  1907.) 

1.  Sales  —  ExECUTOBT   Contsact  to   Buy— 
Bbeach— Remedy— F  obm  . 

A  breach  of  an  executory  contract  for  the 
purchase  of  goods  will  not  support  an  action  up- 
on an  open  account  for  the  price  thereof. 

2.  SaUES— EXEOUTBD    SaLE— PASSING    OT    Tl- 

TI.B— Necessity. 

The  intention  of  the  parties  to  a  contract 
may  dispense  with  delivery  of  personal  goods, 
and  delivery  may  be  codstructive ;  but  for  a 
contract  of  sale  to  be  executed,  and  not  merely 
executory,  the  title  must  pass  to  the  purchaser, 
in  the  absence  of  delivery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  f  512.] 

3.  Same. 

'*The  main  thing  to  be  considered  is  the  in- 
tention of  the  parties.*'    Shepard  v.  King,  23  S. 
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E.  114,  06  Ga.  84.  Where  title  to  personal  goods 
is  retained. by  the  vendor  by  attaching  a  bill  of 
lading,  *'order  notify,"  to  a  draft  for  the  pur^ 
chase  price  of  such  goods,  delivery  is  postponed 
until  after  payment,  and  the  contract  of  sale 
is  executory. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
Yol.  43,  Sales,  n  512,  642,  647,  649.] 

4.  Wbit  op  Error— Review— Discbetion  of 

Court— Granting  New  Trial. 

The  general  rule  as  to  the  discretion  of  the 
presiding  judge  in  granting  a  first  new  trial  does 
not  prevail,  where  such  grant  rests  solely  on  a 
question  of  law.  Hiller  v.  Howell,  74  Ga. 
174. 

[£2d.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  3863.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Cordele;  B.  F. 
Strozier,  Judge. 

Action  by  Dilman  Bros,  against  the  Pat- 
terson Produce  &  Provision  Company.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

Hill  &  Royal,  for  plaintiffs  In  error.  W. 
H«  Dorris,  for  defendant  in  error. 

RUSSELL,  J.  Dilman  Bro&  brought  their 
suit  upon  an  open  account  against  the  Pat- 
terson Produce  &  Provision  Company  for 
$232.16;  this  amount  representing  the  price 
of  a  car  load  of  Danish  cabbage  and  Baldwin 
apples,  shipped  on  Lehigh  Valley  car  No. 
6,609,  from  Waterloo,  N.  Y.,  on  March  20, 
1905,  by  Dilman  Bros.,  "order  notify"  Pat- 
terson Produce  &  Provision  Company,  at 
Cordele,  Ga.  The  plaintiffs  had  the  bill  of 
lading  for  the  shipment  tai^en  to  their  own 
order,  and  attached  thereto  a  draft  for  the 
purchase  price  of  said  produce,  and  drawing 
through  the  Cordele  National  Bank  of  Cor^ 
dele,  Ga.,  and  the  draft,  together  with  the 
bill  of  lading,  was  presented  to  the  defendant 
for  payment  The  defendant  refused  to  ac- 
cept the  car  of  produce  or  to  pay  the  draft, 
and  notified  the  plaintiffs  of  this  fact  im- 
mediately; and  the  plaintiffs  instituted  this 
suit  Upon  an  agreement  between  the  coun- 
sel in  the  case,  the  issue  was  submitted  to 
the  court  without  a  Jury;  and  after  hearing 
the  evidence  the  court  rendered  a  Judgment 
in  favor  of  the  plaintiff  for  said  amount  of 
the  purchase  price  of  the  produce.  The  de- 
fendant made  a  motion  for  a  new  trial  upon 
various  grounds.  Upon  the  hearing  of  the 
motion  his  honor.  Judge  Strozier,  granted  a 
new  trial;  and  this  is  the  error  assigned  in 
the  bill  of  exceptions. 

As  the  new  trial  was  granted  for  the  sole 
reason  that  it  appeared  from  the  evidence 
"that  the  goods  sued  for  were  never  delivered 
to  the  defendant,  and  for  this  reason  an  ac- 
tion upon  account  could  not  be  maintained,'* 
it  is  only  necessary  to  consider  two  grounds 
of  the  motion  for  new  trial.  These  are  as 
follows:  "(3)  Because  the  court  erred  in 
rendering  Judgment  in  favor  of  the  plaintiff, 
for  the  reason  that  under  the  evidence  the 
contract  was  an  executory  contract,  and  not 


an  executed  contract,  and  the  title  to  said 
property  did  not  pass  out  of  the  plaintiff  in- 
to the  defendant,  and  the  title  to  same,  un- 
der the  contract  of  shipment,  would  not  pass 
out  of  the  plaintiff  until  the  draft  attached 
to  the  bill  of  lading  was  paid,  because  the 
evidence  shows  that  the  shipment  was  made 
to  'order*  of  the  plaintiff.  (4)  Because  the 
cpurt  erred  in  rendering  Judgment  in  favor 
of  the  plaintiff  against  the  defendant,  for 
the  reason  that  the  evidence  does  not  disclose 
any  delivery  of  the  merchandise  sued  for  1x> 
the  defendant  by  the  plaintiff,  or  any  ac- 
ceptance of  them  on  the  part  of  the  defend- 
ant, and  this  plaintiff  cannot  maintain  an 
action  for  the  purchase  price  of  the  mer- 
chandise against  this  defendant  in  plaintiff's 
suit  on  open  account"  The  question  in  the 
case  turns  upon  the  point  whether  there  had 
been  a  sale  of  the  articles  whose  purchase 
price  was  sued  for— whether  the  contract  be- 
tween the  parties  was  executory  or  executed. 
It  is  well  settled  that  delivery  of  goods  is 
essentia]  in  order  to  maintain  an  action  for 
the  purchase  price.  It  is  true  that  actual 
delivery  may  be  dispensed  with  by  agree- 
ment of  the  parties,  and  also  true  that  by 
constructive  delivery  (where  such  is  shown 
by  the  evidence)  actual  manual  possession  of 
the  goods  by  the  vendee  is  not  necessary  to 
complete  the  sale.  But  to  complete  the  sale 
of  personalty  there  must  be  a  relinquishment 
by  the  vendor  to  the  vendee  of  dominion  and 
control  of  the  property  sold.  The  evidence 
in  this  case  shows  that  the. parties  contem- 
plated a  cash  transaction,  and  that  actual  de- 
livery should  be  had  before  the  sale  was 
complete.  Under  Civ.  Code  1895,  §  3545,  "un- 
til delivery  is  made  or  dispensed  with,  the 
goods  are  at  the  risk  of  the  seller,"  and  "if  a 
purchaser  refuses  to  take  and  pay  for  goods 
bought  the  seller  may  retain  them  and  re- 
cover the  difference  between  the  conttact  and 
the  market  price  at  the  time  and  place  of  de- 
livery, or  he  may  sell  the  property,  acting  for 
this  purpose  as  agent  for  the  vendee,  and  re- 
cover the  difference  between  the  contract 
price  and  the  price  on  resale,  or  he  may  store 
or  retain  the  property  for  the  vendee  and 
sue  him  for  the  entire  price.*'  Civ.  Code 
1895,  §  3551.  The  contract  was  an  executory 
and  not  an  executed  contract,  for  the  reason 
that  Dilman  Bros.,  as  sellers,  took  a  bill  of 
lading  from  the  railroad  company  to  their 
own  order,  and  attached  draft  to  same  for 
the  purchase  price,  drawing  on  the  defend- 
ant, through  the  bank  of  the  defendant's  resi- 
dence. The  vendors  thereby  retained,  title  to 
the  goods  in  themselves  until  the  draft  was 
paid  or  accepted  by  the  defendant  under  the 
contract  of  shipment,  thereby  rendering  the 
railroad  the  agent  of  the  seller,  and  not  the 
agent  of  the  buyer.  Furthermore,  under  the 
contract  of  shipment,  the  bill  of  lading  was 
security  for  the  draft,  and  neither  the  title 
nor  the  right  to  the  bill  of  lading  passed  to 
the  defendant,  but  the  title  to  the  goods  re- 
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mained  in  the  plaintiff.  For  these  reasons 
we  think  the  judgment  of  the  trial  Judge  in 
granting  a  new  trial  was  right 

The  case  of  Maddox  y.  Wagner,  lU  Ga. 
140,  36  &  B.  609,  lays  down  the  rule  that 
a  breach  of  an  executory  contract  for  the 
purchase  of  goods  will  not  support  an  action 
upon  an  open  account  for  the  price  thereof. 
Then,  was  this  an  executory  contract?  The 
goods  were  ordered  by  telegram  and  were 
consigned  to  the  order  of  the  shippers.  One 
'  of  the  stipulations  of  the  bill  of  lading  was 
as  follows:  "Not  negotiable.  If  the  word 
'order*  is  written  immediately  before  or  after 
the  name  of  the  party  to  whose  order  the 
property  is  consigned,  the  surrender  of  the 
bill  of  lading,  properly  indorsed,  shall  be 
required  before  the  delivery  of  the  property 
at  destination,  as  provided  by  section  9  of 
tlie  conditions  of  the  uniform  bill  of  lading, 
on  the  back  thereof."  And  on  the  back  of 
the  bUl  of  lading  was  the  following:  "(9) 
If  the  word  'order*  is  written  hereon  imme- 
diately before  or  after  the  name  of  the  party 
to  whose  order  the  property  is  consigned 
(without  any  conditions  or  limitations  other 
than  the  name  of  a  party  to  be  notified  of 
the  arrival  of  the  property),  the  surrender 
of  this  bill  of  lading  properly  indorsed  shall 
be  required  before  the  delivery  of  the  prop- 
erty at  destination.  If  any  other  than  the 
aforesaid  form  of  consignment  is  used  here- 
in, the  said  property  may,  at  the  option  of 
the  carrier,  be  delivered  without  requiring 
the  production  or  surrender  of  this  bill  of 
lading."  As  before  stated,  this  bill  of  lad- 
ing was  attached  to  a  draft  for  the  purchase 
price  drawn  on  the  Patterson  Produce  &  Pro- 
vision Company,  and  under  Civ,  Code  1895, 
{  3554,  neither  the  title  to  the  goods  nor  the 
right  to  the  bill  of  lading  passed  to  them 
until  they  either  accepted,  or  accepted  and 
secured,  or  paid,  that  draft  As  held  by  the 
Supreme  Court  in  Farmers'  &  Traders*  Bank 
▼.  Allen-Holmes  Company,  122  Ga.  69,  49 
S.  Bb  817:  "Under  the  very  terms  of  the  con- 
tract of  shipment  the  carrier  obligated  it- 
self to  transport  the  car  and  hold  it  subject 
to  the  orders  of  the  holder  of  the  bill  of  lad- 
ing, whether  such  holder  was  the  party  to 
whom  the  bill  of  lading  was  originally  Is- 
sued or  his  assignee."  So  that  delivery  to 
the  carrier  was  never  delivery  to  the  Patter- 
son Produce  &  Provision  Company,  unless  it 
became  the  holder  of  the  bill  of  lading  in 
one  of  the  ways  pointed  out  in  section  3554. 
It  did  not  pay  the  draft.  There  was  no  de- 
livery. The  manner  of  the  shipment  proved 
the  contract  of  sale  to  be  executory— such  a 
contract  as,  under  the  decision  in  Maddox 
V.  VTagner,  supra,  would  not  support  the  ac- 
tion upon  open  account. 

The  case  of  Woodward  v.  Solomon,  7  Ga. 
246,  cited  by  learned  counsel  for  plaintiff  in 
error,  does  not  rule  contrary  to  what  we  now 
hold.  In  that  case  the  vendor  had  been  paid 
in  full  for  his  property,  and  in  writing  relin- 
quished dominion  and  control  to  the  vendee. 


In  the  Woodward  Case  the  vendee,  having 
paid  the  price,  not  only  had  the  right  of 
property,  but  was  also  entitled  to  the  i)osses- 
sion.  The  vendor  did  everything  there  was 
to  be  done,  and  the  rule  laid  down  in  that 
case  is  merely  that,  if  there  is  nothing  to  be 
done  by  the  vendor,  the  title  passes  to  the 
vendee.  In  other  words,  the  court  was  sim- 
ply discussing  the  question  of  title  to  prop- 
erty under  sales  generally.  As  said  by  Jus- 
tice Lumpkin,  in  Allen  v.  Hollis,  31  Ga.  143 
(1):  "When  goods  are  sold,  and  nothing  is 
said  as  to  the  time  of  delivery  or  time  of 
payment,  and  everything  the  seller  has  to  do 
is  complete,  the  property  vests  in  the  buyer." 
And,  after  remarking  that  Broom^s  Commen- 
taries upon  the  Common  Law  contained  more 
law  than  any  volume  of  its  size  extant,  he 
quotes  from  that  book  as  follows:  "Prop- 
erty in  specific  chattels  may  pass  without 
delivery.  It  will  so  pass  when,  at  the  time 
of  the  bargain,  everything  is  aireaiy  done 
which  according  to  the  intentions  of  the  par- 
ties was  necessary  to  transfer  the  property. 
An  appropriation  of  the  property,  being 
equivalent  to  a  delivery  by  the  vendor  and 
the  assent  of  the  vendee  to  take  the  specific 
chattels  and  pay  the  price,  is  equivalent  to 
his  accepting  possession.  The  effect  of  the 
contract,  therefore,  is  to  vest  the  chattel  in 
the  bargainee."  The  rule  is  nothing  more 
nor  less  than  that  transfer  of  title  (the  right 
of  property)  is  equivalent  to  delivery  and  dis- 
penses with  it  The  doctrine  has  no  applica- 
tion in  this  case,  for  the  vendor  in  this  case 
expressly  reserved  title  by  attaching  the  bill 
of  lading  to  the  draft 

If  Dihnan  Bros,  had  consigned  the  goods 
directly  to  the  Patterson  Produce  &  Provision 
Company,  title  would  have  passed  to  the 
consignee;  and,  delivery  to  the  carrier  being 
delivery  to  the  consignee,  nothing  would  have 
remained  for  the  vendor  to  do,  and  the  case 
would  have  been  properly  brought  But  the 
evidence  shows  that  the  vendors  in  this  case 
did  not  Intend  to  dispense  with  delivery. 
That  usual  essential  of  a  sale  was  still  in- 
complete, and  title  was  retained  in  order  to 
make  the  execution  of  the  contract  depend- 
ent upon  payment.  "The  general  rule  is  that 
when  one  orders  goods  from  a  distant  place, 
to  be  shipped  by  a  common  carrier,  and  the 
order  Is  accepted  and  the  goods  shipped,  the 
delivery  to  the  common  carrier  is  delivery  to 
the  purchaser,  the  common  carrier  being  thfj 
agent  of  the  purchaser  to  receive  them;  and 
when  this  is  done  the  title,  vnthout  more, 
passes  from  the  vendor  to  the  vendee.  If, 
however,  the  vendor  of  the  goods  is  not  sat- 
isfied of  the  solvency  of  the  purchaser,  or  ib 
doubtful  thereof,  or  wishes  to  retain  the  title 
himself,  he  may  vary  this  rule,  when  he 
makes  the  consignment  and  delivers  the 
goods  to  the  carrier,  by  taking  the  bill  of 
lading  from  the  carrier  to  his  own  order. 
When  the  vendor  does  this,  it  Is  evidence  that 
he  does  Aot  part  with  the  title  of  the  goods 
shipped,  but  retains  the  same  until  the  draft 
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Which  he  sends  with  the  bill  of  lading  is  ac- 
cepted or  paid."  Delivery  of  personal  goods 
may  be  evidence  of  title.  Title  Is  not  neces- 
sarily dependent  npon  delivery.  But  there 
can  certainly  be  no  sale  without  change  of 
title.  There  was  no  error  in  granting  a  new 
trial. 

It  is  not  necessary  to  consider  the  other 
questions  raised  in  the  record.  While  it  Is 
true,  as  a  general  rule,  that  the  first  grant 
of  a  new  trial  on  the  part  of  the  trial  court 
will  not  be  reviewed  or  controlled,  still  the 
general  rule  as  to  the  discretion  of  the  pre- 
siding judge  In  granting  a  first  new  trial  does 
not  apply  when  the  new  trial  is  granted  sole- 
ly on  a  question  of  law. 

Judgment  affirmed. 


(2  Ga.  App.  IDK) 

FOOTB  &  DA  VIES  00.  v.  HOUCHIN  MFG. 

CO.    (No.  283.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907J 

1.  Contracts— Contract  to  Construct  Ma- 
chine—Duty OF  Manufacturer. 

A.,  a  manufacturer  of  machinery,  entered 
into  a  contract  with  B.,  a  bookbinder,  to  con- 
struct for  him  a  ** book-covering  machine'*  ac- 
cording to  B.'s  design.  The  machine  was  an 
experiment,  and  there  was  doubt  as  to  its 
practical  success  when  completed.  B.  therefore 
agreed  with  A.  "to  pay  all  the  expenses  incur- 
red in  setting  up  the  machine,  whether  the  ma- 
chine finally  met  with  B.'s  approval  or  not/' 
Held:  (a)  In  the  construction  of  the  machine 
A.  was  under  an  implied  obligation  to  use  rea- 
sonably proper  and  suitable  material  and  to  per^ 
form  the  work  of  construction  in  a  reasonably 
skillful  manner,  (b)  If  the  machine,  when  com- 
pleted, was  not  suited  to  the  purpose  intended 
and  was  a  failure,  and  such  unsatisfactory  re- 
sult was  due  to  the  inferior  quality  of  the  ma- 
terial used  by  A.  in  its  construction  and  to  the 
unskillful  manner  in  which  he  performed  the 
work,  B.  would  be  released  from  his  contract  to 
pay  all  the  expense  incurred  by  A.  in  getting  up 
the  machine. 

2.  Same. 

In  a  suit  by  A.  against  B.  to  recover  the  ex- 
pense incurred  in  constructing  the  machine,  an 
answer  setting  up  the  facts  indicated  in  the  fore- 
going headnote  as  the  causes  for  the  failure  of 
the  machine  to  produce  satisfactory  results  con- 
stituted a  good  defense,  and  evidence  offered  in 
support  thereof  should  have  been  allowed  and 
submitted  to  the  consideration  of  the  jury. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld.  Judge. 

Action  by  the  Houchin  Manufacturing  Com- 
pany against  the  Foote  &  Davles  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Chas.  W.  Smith,  for  plaintiff  in  error. 
Candlers,  Thomson  &  Hirscb,  for  defendant 
In  error. 


HILIi,  C.  J.  The  plaintiff  in  the  court  be- 
low was  a  manufacturer  of  macbinery,  and 
the  defendant  was  a  publisher  and  bookbind- 
er. The  president  of  the  defendant  company 
desired  to  have  constructed  a  book-covering 
machine,  and,  acting  for  bis  company,  em- 


ployed the  defendant  to  construct  sncb  a  ma- 
cbine.  As  the  machine  seems  to  have  bad  no 
model,  but  was  novel  and  experimental,  there 
was  some  doubt  as  to  its  practical  success. 
The  plaintiff,  therefore,  while  willing  to  un- 
dertake its  construction,  and  though  it  had 
faith  In  its  ability  to  construct  the  machine 
to  meet  the  views  of  the  defendant,  was  un- 
willing to  attempt  the  experiment  without  a 
special  contract  This  contract  was  entered 
into  by  the  parties,  and  is  evidenced  by  the 
following  two  letters: 

••Atlanta,  Ga.,  AprU  1,  1904. 

''Messrs.  Foote  &  Davles,  City— Gentlemen : 
With  further  reference  to  the  conversation 
had  with  our  Mr.  Houchin,  we  beg  to  advise 
you  that  we  are  entering  your  order  for  one 
of  the  machines  referred  to  upon  the  follow- 
ing conditions:  All  expenses  that  we  may 
Incur  In  getting  up  this  machine,  whether  the 
machine  finally  meets  your  approval  or  not. 
will  be  borne  by  you.  While  we  have  every 
reason  to  believe  that  we  will  get  up  a  ma- 
chine to  successfully  meet  your  views,  yet 
we  could  not  attempt  to  make  the  experiment 
at  our  expense.  We  write  this,  so  that  there 
may  be  no  misunderstanding  between  us,  and 
ask  you  to  acknowledge  receipt  of  this  letter, 
agreeing  with  our  requirements,  and  we  will 
proceed  with  the  machine  without  further 
delay. 

"Yours  truly, 
"Houchin  Manufacturing  Ctompany." 

In  reply  to  this  letter,  the  Foote  &  Davlet 
Company  wrote  as  follows : 

"Atlanta,  Qa.,  April  2,  1904. 

**The  Houchin  Mfg.  Co.,  115  Gamett  St, 
City — Gentlemen:  Yours  of  the  1st  is  our 
understanding  of  the  contract  for  building 
machine. 

"Yours  very  truly, 

"Foote  &  Davles  Company.'* 

Under  the  contract  entered  into  by  these 
two  letters,  the  machine  was  completed.  It 
proved  to  be  unsuccessful,  and  on  the  refusal 
of  the  Foote  &  Davles  Company  to  pay  the 
expense  of  constructing  the  same  the  Houch- 
in Manufacturing  (Company  brought  suit 
against  the  Foote  &  Davles  Ck>mpany  for  the 
expenses  Incurred  In  getting  up  the  machine. 
The  suit  was  based  upon  the  foregoing  con- 
tract In  addition  to  the  answer,  making  a 
general  denial  of  indebtedness,  the  Foo.te  & 
Davles  Company  filed  an  amendment  thereto, 
as  follows:  "Defendant  says  that  the  ma- 
chine which  plaintiff  built  for  it  was  proper- 
ly planned,  and,  if  properly  and  carefully 
built,  would  have  been  serviceable  and  of 
great  value  to  the  defendant,  but  that,  in- 
stead of  its  having  been  properly  built,  it 
was  built  so  carelessly  and  of  such  inferior 
material,  and  the  work  thereon  was  so  in- 
ferior, that  said  machine  Is  unserviceable 
and  of  absolutely  no  value  to  the  defendant" 
This  amendment  was  allowed.  On  the  trial 
of  the  case  the  defendant  offered  proof  in 
support  of  this  amended  answer,  which  waa 
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rejected  by  the  court,  as  in  the  opinion  of  the 
court,  under  the  terms  of  the  contract,  the 
defendant  toolt  the  risk  of  everything  In  the 
contract  in  connection  with  the  construction 
of  the  machine.  The  court  permitted  the  de- 
fendant to  show  the  market  value  of  the  ma- 
teria] that  was  put  into  the  machine,  but  re- 
fused to  allow  the  defendant  to  show,  either 
that  such  material  was  of  proper  quality  to 
put  into  the  machine  or  that  the  machine  was 
constructed  in  a  suitable  and  workmanlike 
manner,  and  for  these  reasons  was  worthless. 
The  jury  found  a  verdict  for  the  plaintiff  for 
the  full  amount,  and  the  defendant  filed  a 
motion  for  a  new  trial,  which  was  overruled, 
and  the  plaintiff  excepted. 

The  only  material  exceptions  to  be  con- 
sidered by  this  court  are  the  exceptions  to 
the  rulings  of  the  trial  court  In  refusing  to 
allow  evidence  to  be  introduced  by  the  de- 
fendant  in  support  of  the  averments  set  up 
in  the  amended  answer  and  in  charging  the 
jury  that  under  the  contract  in  the  case  they 
could  not  consider  the  allegations  that  the 
machine  was  not  constructed  in  a  proper  and 
workmanlike  manner,  but  was  very  improp- 
erly and  carelessly  constructed,  and  of  in- 
ferior material,  and  the  work  on  it  was  infe- 
rior, and  that  as  a  result  the  machine  was  not 
serviceable,  and  was  of  no  value  to  the  de- 
fendant. The  machine  in  question  was  the 
conception  of  Mr.  Foote,  the  president  of 
the  defendant  corporation,  and  it  was  under- 
stood that  it  was  an  experiment,  and  its 
practical  utility,  when  constructed,  was  doubt- 
ful. Mr.  Foote  testified  that  during  the  con- 
struction of  the  machine  by  the  plaintiff  he 
was  personally  present  a  great  deal  of  the 
time,  and  made  repeated  objections  to  the 
material  that  was  going  into  the  machine  and 
to  the  character  of  the  workmanship;  but 
these  objections  were  disregarded.  We  think 
the  trial  court  erred  in  its  construction  of 
the  contract  in  question.  We  think  that  un- 
der this  contract  there  was  an  implied  ob< 
ligation  on  the  part  of  the  plaintiff  to  con- 
struct the  machine  skillfully  and  in  a  work- 
manlike manner,  and  to  m^ke  a  selection  of 
proper  material  to  be  used  In  it  If,  after 
using  such  skill  and  selecting  such  material, 
the  machine  as  completed  did  not  prove  to  be 
a  successful  experiment,  the  defendant  was 
nevertheless  bound  to  pay  the  expense  of 
its  construction.  It  seems  to  us  that  it 
would  be  an  unreasonable  interpretation  to 
place  upon  the  contract  that,  however  un- 
skillfully  made  and  however  inferior  and  un- 
sulted  the  material  used,  the  defendant  was 
nevertheless  bound  to  pay  all  exp;ense  in- 
curred in  connection  therewith.  It  seems  to 
us'  far  more  reasonable  to  say  that  if  the 
manufacturers,  after  using  proper  skill  and 
workmanship  and  ordinarily  good  material, 
had  nevertheless  failed  in  making  a  success- 
ful machine  according  to  the  plans  of  the  de- 
fendant. It  was  bound  to  pay  the  expense  in- 
curred. 

Any  other  construction,   in   our   opinion, 
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would  place  the  defendant  at  an  unfair 
disadvantage  and  entirely  at  the  mercy  of 
the  plaintiff.  In  the  case  of  Cannon  v.  Hunt, 
116  Ga.  452,  42  S.  E.  734,  the  Supreme  Court 
held  that,  if  the  particular  kind  of  material 
to  be  furnished  and  the  manner  in  which 
the  work  is  to  be  done  are  not  specified  in 
a  contract,  the  contractor  is  at  liberty,  and 
is  under  a  corresponding  duty,  to  himself 
make  a  selection  of  proper  material  and  to 
perform  the  work  In  the  manner  in  which  it 
should  be  done.  No  particular  kind  of  ma- 
terial is  specified  in  the  contract  now  under 
consideration  to  be  used  in  the  construction 
of  the  machine,  nor  does  the  contract  say 
anything  as  to  the  manner  In  which  the  work 
of  construction  should  be  performed.  But 
we  think  that  the  law  wrote  into  the  contract 
the  obligation  to  use  reasonably  suitable  ma- 
terial and  to  do  reasonably  skillful  work  in 
the  construction  of  the  machine.  If  the  ma- 
chine was  a  failure,  and  was  not  reason- 
ably suited  to  the  purpose  for  which  it  was 
constructed  and  intended,  and  this  was  be- 
cause of  defective  and  unsuitable  material 
and  careless  a'nd  unskillful  workmanship, 
and  not  because  of  any  defect  in  the  plan 
thereof  as  indicated  by  the  defendant,  we 
think  these  facts  would,  if  proved,  constitute 
a  good  defense,  and  would  not  be  repugnant 
to  the  terms  of  the  contract  between  the 
parties.  Of  course,  If  Foote  was  present  di- 
recting the  work,  and  saw  the  material  used 
and  the  character  of  the  work  done,  and 
made  no  objection,  this  plea  would  not  avail 
the  defendant 
Judgment  reversed. 


(2  Ga.  App.  178) 
TAYLOR  V.  CHAMBERS.     (No.  857.) 
(Court  of  Appeals  of  (Georgia.    June  20,  1907.) 

1.  SlANDEB— PbIVILEGEO  COITMUNICATIONS. 

Communications  which  would  otherwise  be 
slanderous  are  protected  as  privileged,  if  made 
in  good  fftith  by  the  injured  person  m  the  prose- 
cution of  an  inquiry  regarding  a  crime  which 
he  believes  to  have  been  committed  upon  his 
property,  and  for  the  purpose  of  detecting  the 
criminal  or  bringing  him  to  punishment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  f  ISO.] 

2.  Pleading— Ambnoment  of  PsTrriON— Ef- 
fect. 

A  petition  may  be  amplified  by  amendment. 
Such  an  amendment,  voluntarily  made,  may 
cure  errors  previously  committed  by  the  court 
in  the  amending  party's  favor  as  to  the  original 
sufficiency  of  the  pleadings. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §  736.] 

3.  Tbiai/— Right  to  Open  and  Close. 

A  partial  plea  of  justification  will  not  en- 
title the  defendant  ih  a  slander  suit  to  open  and 
conclude. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  47.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Nashville;  H.  B. 
Peeples,  Judge. 
Action  by  Frank  Chambers  against  H.  T. 
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Taylor.    Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Bnle  &  Knight,  for  plaintiff  In  error.  J. 
W.  Powell,  W.  G.  Harrison,  and  Alexander 
&  Gary,  for  defendant  in  error. 

POWELIi,  J.  An  action  for  slander  was 
brought  by  Chambers  against  Taylor.  The 
petition  as  amended  alleged,  in  substance^ 
that  the  defendant  had  said  to  H.  W.  Griffin, 
Samuel  Long,  J.  D.  Hutchinson,  J.  F.  Robin- 
son,  W.  W.  Bird,  W.  P.  Matthis,  Joel  W. 
Parrish,  Willie  Lassiter,  and  Eddie  Lasslt- 
er  that  the  plaintiff  had  burned  a  certain 
house  of  the  defendant,  thereby  intending 
falsely  and  maliciously  to  impute  to  the 
plaintiff  a  felony,  the  crime  of  arson.  In 
the  fourth  paragraph  it  is  alleged  that  the 
defendant  also  tried  to  hire  Long  to  swear 
that  the  plaintiff  confessed  the  crime.  In 
the  sixth  paragraph  it  is  alleged  that  on  the 
preliminary  trial,  at  which  the  plaintiff 
stood  charged  with  this  offense,  the  defend- 
ant under  oath  publicly  proclaimed  that  the 
plaintiff  had  burned  the  house.  In  the  sev- 
enth paragraph  it  Is  alleged  that  the  defend- 
ant attempted  to  indict  the  plaintiff  before 
the  grand  jury  for  the  offense,  but  failed. 
The  defendant  denied  all  the  allegations  of 
the  petition,  but  set  up  additionally:  "That 
it  is  true  that  in  December,  1904,  one  of  his 
houses,  out  of  which  plaintiff  had  Just  mov- 
ed, was  mysteriously  burned,  and  all  the  cir- 
cumstances pointed  toward  plaintiff  being 
the  perpetrator  of  the  deed;  that  in  good 
faith  and  in  performance  of  a  private  and 
public  duty  he  made  affidavit  and  had  plain- 
tiff arrested  for  committing  said  act;  that 
all  words  spoken  by  him  were  in  furtherance 
of  the  belief,  from  facts  and  circumstances 
known,  that  plaintiff  committed  the  act,  and 
not  from  a  wanton  and  malicious  mind  on 
the  part  of  defendant,  and,  although  a  com- 
mittal court  did  not  And  plaintiff  guilty,  the 
facts  and  circumstances  surrounding  the 
whole  transaction  point  strongly  to  his  being 
the  perpetrator;  that  defendant  has  never 
since  said  committal  trial  attempted  to  push 
in  any  manner  such  charge  against  plaintiff, 
preferring  to  let  the  matter  drop  against 
'him,  merely  from  his  ovm  choice,  and  not 
from  a  belief  of  the  innocence  of  plaintiff." 
The  defendant  also  demurred  generally  and 
specially;  but  we  do  not  deem  it  profitable 
to  report  the  grounds  herein. 

There  was  no  evidence  as  to  the  communi- 
cation of  the  alleged  slander  to  any  of  the 
persons  named  in  the  petition,  except  H.  W. 
Griffin,  Ed  Lassiter,  and  Will  Lassiter.  Aft- 
er swearing  out  a  warrant  against  Chambers 
charging  him  with  arson,  Taylor,  in  pur- 
suance to  directions  from  the  magistrate, 
went  to  Griffin,  on  whose  place  Chambers 
was  living  at  the  time  of  the  fire,  and  told 
him  that  the  house  had  been  burned,  and 
that  he  deshred  to  get  the  man  who  did  It; 


that  from  circumstances  he  was  led  to  be- 
lieve that  Chambers  was  the  guilty  person; 
and  that,  desiring  to  prove  Chambers'  where- 
abouts on  the  night  in  question,  he  had  come 
to  him  (Griffin)  for  information  as  to  that 
fact  Bd  Lassiter  was  the  person  who  dis- 
covered that  the  house  was  on  fire;  and,  he 
having  expressed  the  belief  that  Chambers 
had  burned  the  house,  the  defendant  in  dis- 
cussing the  matter  agreed  with  him.  Will 
Lassiter  was  also  a  witness  to  material  cir- 
cumstances in  connection  with  the  criminal 
prosecution,  and  in  discussing  the  case  with 
him  the  defendant  expressed  the  belief  that 
Chambers  was  guilty.  There  was  no  evi- 
dence 6i\pportIng  the  other  allegations  of  the 
petition.  Taylor  testified  to  a  state  of  facta 
indicating  utmost  good  faith  in  his  discuss- 
ing with  the  witnesses  the  plaintiff's  sus- 
pected connection  with  the  burning  of  the 
house.  The  Jury  returned  a  verdict  for  $300 
in  favor  of  the  plaintiff. 

1.  '*Any  person  may  speak,  write  and  pub- 
lish his  sentiments  on  all  subjects,  being  re- 
sponsible for  the  abuse  of  that  liberty.** 
Const.  Ga.  art  1,  par.  15  (Civ.  Code  1895,  { 
6712).  It  is  not  an  abuse  of  this  liberty  for 
one  who  has  had  his  property  burned,  and 
who  suspects  another  of  having  set  it  on  fire, 
to  institute  a  criminal  proceeding  against 
the  latter,  and,  in  connection  therewith  and 
in  the  preparation  of  the  case,  to  make  bona 
fide  statements  of  his  suspicions  and  grounds 
of  suspicion  to  third  persons,  who  would 
likely  possess  evidence  as  to  the  guilt  or  in- 
nocence of  the  accused,  with  the  view  of 
ascertaining  how  far  their  knowledge  and  in- 
formation would  corroborate  or  weaken  the 
charge  made;  and  this  is  true,  whether  the 
suspicions,  if  bona  fide  entertained,  were 
well-founded  or  not  Such  communications 
are  privileged,  and,  if  not  maliciously  made, 
are  not  actionable.  In  a  slander  suit  based 
upon  such  communications,  malice  is  not 
presumed,  and  the  burden  of  showing  the 
same  is  upon  the  plaintiff.  These  principles 
are  well  recognized,  and  from  an  abundance 
of  authority  we  cite  only  the  following: 
Civ.  Code  1895,  (  8840;  Yentress  v.  Rosaer, 
73  Ga.  539;  Newell  on  Slander  and  Libel 
(2d  Ed.)  p.  500,  SI  98-100;  Id.  p.  478,  §  68. 

2,  3.  In  regard  to  rulings  upon  the  plead- 
ings in  the  trial  court:  The  amendments 
made  to  the  petition  cured  any  error  commit- 
ted in  overruling  the  demurrers,  except  aa 
follows:  The  demurrer  to  the  latter  portion 
of  the  fourth  paragraph  of  the  petition 
should  have  been  sustained;  likewise  the  de- 
murrer to  the  sixth  and  seventh  paragraphs. 
The  defendant's  plea,  not  admitting  the  use 
of  the  words  charged  in  the  manner  alleged, 
was  not  such  a  plea  of  justification  as  to 
give  the  defendant  the  right  to  open  and  con 
elude.  There  was  no  error  in  allowing  the 
petition  to  be  made  more  specific  by  amend- 
ment 

Judgment  reversed. 
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(S  Ga.  App.  M) 
TRAYLOR,  SPONGER  ft  CO.  ▼.  BRIM- 
BERY.    (No.  353.) 

(Court  of  Appeals  of  Georgia.    Bfay  24,  1907.) 

1.  CONTllACTB  •- CONBTBUGTION  —  TnCB    AS    OT 
THS  E88EZVCE  OF  THK  CONTSA.OT. 

Time  is  of  the  essence  of  a  contract,  when 
the  nature  of  the  contract  is  such  as  to  indicate 
that  this  mast  have  been  the  intention  of  the 
parties.  In  order  for  a  proposition  to  be  bind- 
ing npon  him  who  makes  the  proposal,  the  op- 
posite party  mnst  accept  it  before  the  time  fixed 
for  the  penormance  of  the  contract. 

[Ed.  Note.-^For  cases  in  point,  see  Cent  Dif. 
▼ol.  11,  Contracts,  §§  939-943.] 

2.  Sams. 

In  a  case  where  B.  agreed  in  writing  to 
pay  to  the  creditors  of  C,  in  the  event  that  they 
"may  hereafter  accept  my  offer  of  settlement 
•  •  •  50%  of  principal  in  full  settlement  of 
■aid  daims,  payink:  25%  February  1,  and  25% 
April  1,  1899,"  and  D.,  one  of  the  creditors,  ac- 
cepted the  proposition  on  May  16,  1899,  B. 
was  not  bound  thereby  to  pay  the  said  60  per 
cent.,  for  the  reason  that  an  acceptance  after  the 
date  proposed  for  payment  is  not  acceptance 
within  a  reasonable  time. 

[Ed.  Note.— For  cases  in  point,  see  C^ent  Dig. 
Tol.  11,  (Contracts,  §  67.] 

8.  Sakv. 

The  evidence  disclosing  the  above  state  of 
facts,  in  an  action  brought  to  recover  the  50 
per  cent,  proposed  to  be  paid,  it  was  not  error 
to  award  a  nonsuit 
(Syllabns  by  the  Court) 

Error  from  Superior  Court,  Mitchell  Conn- 
ty;  W.  N.  Spence,  Judge. 

Action  by  Traylor,  Spencer  ft  (Do.  against 
M.  F  Brimbery.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 

L  A.  Bush  ft  Sons  and  W.  R.  Hammond, 
for  plaintiffs  in  error.  Pope  ft  Bennet,  for 
defendant  in  error. 


RUSSELL,  J.  Traylor,  Spencer  ft  Co. 
brought  suit  in  a  justice's  court  against  M. 
.  F.  Brimbery.  Attached  to  the  summons  was 
the  following  account:  "Winston,  N.  C, 
July  15,  1899,  M.  F.  Brimbery,  in  Account 
with  Traylor,  Spencer  ft  (Company.  Terms: 
1/2  Feb.  1st;  1/2  April  1st,  1899.  July  15. 
To  cash  acct  settlement  and  transfer  acct  vs. 

A.  B.  Brimbery,  at  50%,  $65.87."  The  case 
was  appealed  to  the  superior  court,  and  npon 
Introduction  of  the  plaintiff's  evidence  a  non- 
suit was  awarded. 

The  plaintiff  Introduced  the  following  writ- 
ing: ••Camilla,  Ga.,  Dec.  23,  1898.  In  con- 
sideration that  the  stock  of  goods,  notes,  ac- 
counts, and  other  property  belonging  to  A. 

B.  Brimbery  is  hereby  placed  in  my  hands 
for  disposition,  I  hereby  agree  to  pay  to  I. 
A.  Bush  ft  Sons,  attorneys  at  law,  for  such 
of  creditors  of  A.  B.  Brimbery  as  have  not 
already  accepted  my  offer  of  50%  In  full  set- 
tlement of  claims,  their  pro  rata  share  of  the 
proceeds  of  said  stock  of  goods,  notes,  and 
accounts,  etc.,  as  soon  as  the  same  can  be 
reduced  to  cash  by  me.  In  the  event  that 
said  creditors  may  hereafter  accept  my  offer 
of  settlement,  as  made  to  I.  A.  Bush  ft  Sons, 
attorneys  aforesaid*  I  agree  to  pay  them  50%  I 


of  principal  in  fall  settlement  of  said  claim* 
payhig  25%  February  1,  and  25%  April  1, 
1899.  Claims  as  follows:  French,  Morris 
ft  Co.,  $100.95;  Loomls  ft  Hart  Mfg.  Co., 
949.10;  Atlanta  Wooden  Ware  Co.,  $43.45; 
Traylor,*Speucer  ft  (3o.,  $127.00;  Cumberland 
Paper  Ck).,  $57.15;  Ware  Fur  Mfg.  Co.,  $72.00; 
Wllber  Seed  Co.,  $32.00;  John  C.  Vogler,  $38.- 
25;  W.  H.  Marks  ft  Co.,  $23.50  (paid);  Waxel- 
banm  Pepper  Co.,  $49.(K>.  [Signed]  M.  F. 
Brimbery." 

!•  A.  Bush  testified  for  the  plaintiffs  that 
I.  A.  Bush  ft  Sons  were  attorneys  for  the 
plaintiffs  when  the  agreement  was  signed  by 
M.  F.  Brimbery.  A.  B.  Brimbery,  a  son  of 
defendant,  If  ailed  In  business  and  turned  over 
to  L  A.  Bush  his  stock  of  merchandise  and 
other  property  for  the  benefit  of  his  creditors. 
M.  F.  Brimbery  claimed  to  be  one  of  A.  B. 
Brimbery's  largest  credltora.  The  said  M. 
F.  made  the  proposition  set  out  in  the  agree- 
ment, and  by  consent  of  A.  B.  Brimbery  I. 
A.  Bush  ft  Sons  turned  all  the  property  of 
A.  B.  Brimbery  over  to  M.  F.  Brimbery. 
Soon  after  this  M.  F.  Brindbery  sold  the  stock 
of  goods  for  $2,000  or  $2,200.  Witness  was 
not  able  to  state  the  amount  realized  out  of 
the  other  property.  He  further  testified  that 
Marshall  E.  Bush,  a  witness  on  the  former 
trial  of  the  case,  was  dead;  that  the  said  de- 
ceased witness  testified,  on  the  former  trial, 
that  as  soon  as  he  was  authorized  by  plain- 
tiffs in  this  case  he  notified  said  Brimbery 
that  he  would  accept  his  proposition  of  50 
per  cent  on  the  dollar  as  full  settlement.  I. 
A.  Bush  further  testified  that  he  knew  that 
M.  F.  Brimbery  was  notified  by  M.  B.  Bush, 
because  he  talked  to  him  about  It  several 
times.  The  notice  of  acceptance  was  given 
M.  F.  Brimbery  after  the  dates  named  in 
the  agreement  and  after  the  date  of  the 
letter  hereafter  in  evidence. 

The  plaintiffs  introduced  in  evidence  the 
following  letter:  "Danville,  Va.,  May  16, 
1899.  Messrs.  I.  A.  Bush  &  Sons,  Camilla 
Georgia — Dear  Sirs:  In  reply  to  your  favor' 
concerning  A.  B.  Brimbery's  account,  would 
say  that  you  may  accept  40%  net  to  us  in 
full  settlement  of  the  account  We  trust 
that  yon  will  close  the  matter  at  once. 
Traylor,  Spencer  ft  Company."  L  A.  Bush 
then  testified:  "This  letter  from  Traylor, 
Spencer  ft  Co.  to  I.  A.  Bush  ft  Sons  came  by 
due  course  of  mall  from  the  post  office  ad- 
dress of  plaintiffs." 

Oniitting  the  objections  to  the  magistrate's 
summons  and  to  the  peculiar  wording  of  the 
account  thereto  attached,  and  that  the  con- 
tract proposed  by  Brimbery  may  well  be 
construed  as  a  contract  between  the  defend- 
ant and  I.  A.  Bush  ft  Sons,  attorneys  at  law, 
for  all  such  creditors  of  A.  B.  Brimbery  as 
have  not  already  accepted  the  offer  at  50  per 
cent  and  not  a  contract  for  the  plaintiffs  in- 
dividually, and  remembering  that  niceties  of 
pleading  are  not  required  in  Justices'  courts 
(Southern  Railway  Co.  v.  Oliver,  1  Ga.  App. 
730,  58  S.  E.  244),  we  come  to  the  controlling 
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point  in  the  cao^  We  have  no  difficulty  In 
construing  the  suit  as  one  for  $65.87  In  cash* 
which  would  have  been  the  amount  due  If 
the  plaintiffs  had  accepted  the  proposition. 
If  the  plaintiffs  had  accepted  the  defendant's 
proposal,  he  would  have  owed  them  25  per 
cent  of  their  claim  on  February  1st,  and  25 
per  cent  on  April  Ist,  and  this  debt  was  to 
be  discharged  in  cash.  He  had  been  In- 
trusted with  the  stock  of  goods,  and  if  this 
proposition  was  accepted  the  debt  did  not 
arise  altogether  from  the  contract;  but  the 
contract  was  also  evidence  of  the  amount 
he  was  to  pay.  Assuming,  then,  that  the 
statement  of  accotmt  Is  sufficient  for  the 
purposes  of  a  justice's  court,  an^  that  suit 
was  brought  (as  Is  apparent)  to  recover  under 
the  50  per  cent  proposition,  and  not  the  pro 
rata,  was  the  evidence  so  insufficient  to  sus- 
tain the  allegations  that  a  nonsuit  ought  to 
have  been  awarded? 

We  think  that  the  case  was  properly  non- 
suited. Admitting  that  the  evidence  har* 
monized  with  the  summons  and  that  the  suit 
was  brought  to  recover  the  50  per  cent  of- 
fered, the  suit  must  fall  for  the  reason  that 
the  evidence  shows  that  the  offer  or  proposal 
to  pay  50  per  cent,  w^s  not  accepted  until 
long  after  the  time  for  the  performance  of 
the  contract  had  passed.  The  proposal  can- 
not be  construed  to  be  held  out  Indefinitely, 
In  view  of  the  times  fixed  for  the  payments 
in  case  of  acceptance;  and  the  offer  would 
have  had  to  be  accepted  in  a  reasonable  time. 
To  a  proposal  made  December  23,  1808,  and 
payments  under  which  were  to  begin  Feb- 
ruary Ist  following,  an  acceptance  made  sev- 
eral months  thereafter  (during  May,  1899) 
would  not  be  an  acceptance  within  a  reason- 
able time.  It  Is  evident  from  the  terms  of 
the  writing  signed  by  Brlmbery,  that  he  pro- 
posed to  pay  the  creditors  either  their  pro 
rata  share  of  the  proceeds  of  the  stock  of 
goods,  notes,  accounts,  etc.,  or  50  per  cent 
of  the  amount  of  the  claim  of  each  creditor, 
at  his  option.  If  he  honestly  administered 
the  trust  reposed  In  him,  the  creditor  would 
receive  his  pro  rata  share,  which  might  be 
more  or  less  than  50  per  cent  of  his  ac- 
count There  was  no  risk  in  this  to  Brlm- 
bery. The  risk  was  on  the  creditor.  If  the 
creditor  accepted  the  50  per  cent,  it  devolved 
the  risk  upon  Brimbery,  and  there  was  no 
risk  on  the  creditor,  though  his  pro  rata 
share  from  the  stock  of  goods  might  not  have 
amounted  to  10  per  cent  of  his  claim.  From 
the  very  nature  of  the  transaction  time  was 
of  the  essence  of  the  proposal  to  contract, 
and  of  the  contract,  if  one  had  been  made  by 
acceptance  on  the  part  of  the  creditor. 

If  the  creditor  had  accepted  the  50  per 
cent,  proposal  before  February  1,  1809,  Brim- 
bery would  have  been  bound  to  pay  the 
amounts  contracted  to  be  paid,  regardless  of 
what  the  stock  brought  and  whether  be  had 
sold  the  stock  or  not  He  would  have  been 
compelled  to  pay,  if  able  to  respond,  even  If 
the  stock  had  been  destroyed  by  fire.    In 


Qther  words,  he  took  all  the  cfaancea.  The 
plahitlfls  really  had  three  options.  They 
could  allow  Brlmbery  to  sell  and  collect  for 
the  stock,  notes,  accounts,  etc.,  and  take 
their  pro  rata  in  a  division  with  all  the 
creditors.  They  could  have  accepted  the  50 
per  cent  or  could  have  disregarded  Brim- 
bery's  proposal  altogether,  sued  the  debtor, 
A.  B.  Brlmbery,  or  his  legal  representative, 
and  garnished  M.  F.  Brlmbery,  obtained  a 
Judgment  for  the  full  amount  Justly  due  blm, 
and  perhaps,  by  garnishment,  have  collected 
his  entire  claim.  By  falling  to  accept  either 
of  Brimbery's  proposals,  he  Is  remitted  to 
the  latter  course  of  action. 
Judgment  afilrmed. 


(2  Oa.  App.  ZL8) 
INGRAM  ▼.  JACKSON  MERCANTILE  CO. 

(No.  397.) 
(Court  of  Appeals  of  Georgia.    Jane  20,  1907.) 

1.  OABNTSHMENT  —  JUDQMENTS    WHICH   WAB- 

BANT— Dormant  Judgment. 

Under  Civ.  Code  1895,  §  8761,  no  Judgm^t 
shall  be  enforced  after  it  becomes  dormant. 

(a)  To  allow  a  dormant  judgment  to  subject 
money  through  a  process  of  garnishment  based 
thereon  would  be  to  enforce  it  in  violation  of 
this  section. 

(b)  A  judgment  obtained  in  a  justice's  court  is 
dormant,  where  the  execution  issued  thereon  is 
more  than  seven  years  old,  and  neither  the  ex- 
ecution nor  any  official  entry  thereon  has  been 
entered  upon  tne  superior  court  execution  dock- 
et; and  this  is  true,  although  the  execution 
has  been,  within  the  i^riod  named,  entered  up- 
on the  general  execution  docket. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Garnishment,  §  8;  vol.  81,  Justices  of 
the  Peace,  9  415.] 

2.  Same  — JunoMBNT  Aoainst  Defendant  — 

Necessity. 

A  valid  existing  judgment  against  the  de- 
fendant is  a  condition  precedent  to  a  judgment 
against  the  garnishee;  and  the  laf^er  may  con- 
test the  validity  of  the  judgment  against  the  de- 
fendant, when  the  same  is  offered  as  a  basis 
for  a  judgment  in  the  garnishment  case.  This 
is  true,  although  the  garnishee  has  failed  to 
make  answer,  or  has  answered  admitting  indebt- 
edness to  the  defendant,  or  has  answered  deny- 
ing indebtedness,  and,  upon  traverse,  the  issue 
has  been  found  against  him. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
TOl.  24,  Garnishment,  I  249.] 

(Syllabus  by  the  Conrt) 

Error  from  Superior  Court,  Butts  County; 
C.  L.  Redman,  Judge  pro  hac. 

Garnishment  proceedings  in  a  justice's 
court  by  the  Jackson  Mercantile  Company, 
on  a  judgment  obtained  against  J.  M.  In- 
gram, against  J.  S.  Ingram,  administrator 
of  the  estate  of  Susan  P.  Ingram,  deceased. 
From  a  judgment  of  the  supei^ior  court  for 
plaintiff  on  certiorari  to  review  the  judgment 
in  justice's  court  for  the  garnishee,  the  gar- 
nishee brings  error.     Reversed. 

O.  M.  Duke,  for  plaintiff  In  error.  H.  M. 
Fletcher  and  Ray  &  Ray,  for  defendant  in 
error. 

POWELIi,  J.  On  May  15,  1897,  the  Jack- 
son Mercantile  Company  recovered*  judgment 
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In  a  justice's  court  against  J.  M.  Ingram. 
On  May  21»  1807,  execution  was  issued.  On 
August  28,  1897,  the  execution  was  placed 
upon  the  general  execution  docket  of  the 
county.  On  January  9,  1904,  an  entry  of 
nulla  bona  was  made  on  the  execution;  but 
neither  the  execution  nor  the  entry  of  nulla 
bona  has  ever  been  recorded  on  the  superior 
court  execution  docket  On  October  17,  1906, 
the  Jackson  Mercantile  CJompany  sued  out 
a  garnishment  proceeding  based  on  this  Judg- 
ment, and  caused  sunmions  of  garnishment  to 
be  served  upon  J.  S.  Ingram,  administrator 
upon  the  estate  of  Susan  P.  Ingram.  To  the 
answer  of  the  garnishee  there  were  filed  both 
an  objection  as  to  its  being  sufficient,  and  as 
to  the  time  of  its  filing,  and  also  a  traverse. 
When  the  execution  was  offered  on  the  trial, 
as  evidence  of  the  plaintiffs  Judgment 
against  the  defendant,  the  point  was  made 
that  it  was  dormant  The  Jury  found  in 
favor  of  the  garnishee.  The  plaintiff  sued 
out  certiorari;  and  on  the  hearing  in  the 
superior  court  the  Judge  pro  hac  vice  award- 
ed final  Judgment  in  favor  of  the  plaintiff, 
presumptively  upon  the  theory  that  the  an- 
swer of  the  garnishee  was  insufficient,  or  not 
filed  hi  time,  and  that  the  garnishee  was, 
therefore,  not  in  position  to  attack  the  va- 
lidity of  the  plaintiff's  Judgment 

1.  The  Judgment  was  dormant.  This  is 
clear.  When  a  Judgment  is  obtained  in  a 
Justice's  court,  in  order  to  prevent  dorman- 
cy, the  execution  ahd  entries  are  to  be  re- 
corded upon  the  superior  court  execution 
docket,  not  upon  the  general  execution  dock- 
et The  record  upon  the  latter  docket  is  for 
a  different  purpose.  Civ.  Code  1895,  §  8762; 
Ck>lumbus  Fertilizer  Co.  v.  Hanks,  119  Ga. 
950,  47  S.  E.  222;  Rountree  v.  Jones,  124  6a. 
395,  52  S.  E.  325.  A  dormant  Judgment  is 
asleep  for  all  purposes,  legal  and  equitable; 
and  by  the  express  letter  of  Civ.  Code  1895, 
f  3761,  it  is  not  to  be  enforced.  Palmer  v. 
Inman,  126  Ga.  519,  56  S.  E.  229.  To  let  it 
seize  money  through  a  process  of  gamish- 
meDt  would  unquestionably  be  to  enforce  It, 
and  would  be  a  violation  of  the  law. 

2.  A  valid  existing  Judgment  against  the 
defendant  is  a  necessary  prerequisite  to  a 
judgment  against  the  garnishee;  for  the  ex- 
istence of  such  a  Judgment  is  the  only  and 
adequate  answer  of  the  garnishee  to  the  de- 
fendant when  the  latter  calls  upon  him  for 
payment  of  the  indebtedness  existing  be- 
tween them.  The  garnishee  may  by  answer 
admit  indebtedness  to  the  defendant  or,  by 
falling  to  answer,  may  put  himself  into  a 
position  where  the  court  conclusively  pre- 
sumes against  him  an  admission  of  such  in- 
debtedness, or  he  may  become  estopped  to 
deny  the  indebtedness,  by  reason  of  a  finding 
in  favor  of  a  traverse  to  his  answer.  Still 
he  is  not  to  be  required  to  pay  to  the  plaintiff 

^the  money  actually  or  constructively  admitted 
'  or  f onnd  to  be  due  to  the  defendant  until  the 
plaintiff  submits  a  Judgment  against  the  de- 
fendant, valid  against  the  latter  and  sufficient 


to  protect  the  garnishee  from  the  subsequent 
demand  of  the  defendant  against  the  gar- 
nishee for  the  same  fund.  Until  the  gar- 
nishee has  actually  or  constructively  admit- 
ted the  Indebtedness,  or  a  finding  has  been 
rendered  against  him  estopping  him  from 
denying  the  Indebtedness,  and  final  Judgment 
is  about  to  be  entered  against  him,  the  gar- 
nishee has  no  interest  in  the  question  wheth- 
er the  plaintiff  has  a  valid  Judgment  against 
the  defendant  or  not;  but  then,  though  not 
till  then,  it  is  his  right  and  du^  to  inquire 
into  the  validity  of  the  alleged  Judgment 
against  the  defendant,  on  which  the  final 
Judgment  against  the  garnishee  must  nec- 
essarily rest.  Merchants'  Bank  v.  Haiman, 
80  Ga.  624,  5  S.  E.  795.  See,  also,  Fagan  v. 
Jackson,  1  Ga.  App.  24,  57  8.  B.  1052. 
Judgment  reversed. 

(2  Oa.  App.  52) 
BURR  V.  ATLANTA  PAPER  CO.  (No.  222,) 
(Ck>urt  of  Appeals  of  Georgia.    May  24,  1907.) 

1.  saiibs—wabbanties  —  constbucnon   and 
Opbbation. 

In  the  case  of  an  express  warranty  that  the 
property  sold  will  be  of  a  particular  kind  and 

auality,  the  purchaser  has  a  right  to  rely  on 
[le  warranty,  and  may  plead  partial  fa^Aire  of 
consideration,  growing  out  of  defects  discovered 
after  acceptance,  even  though  such  defects  would 
have  become  apparent  upon  an  examination  be- 
fore delivery.  Cook  v.  Finch,  44  S.  B.  95,  117 
Ga.  541.  And  partial  parents,  with  knowl- 
edge of  the  defective  condition,  will  not  estop 
the  buyer  from  pleading  partial  failure  of  con- 
sideration. Moultrie  Repair  Co.  v.  Hill,  48  S. 
B.  143,  120  Ga.  731. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  S§  817-^3.] 

2.  Saick— AcnONS—BviDBNOE. 

The  defendant  having  pleaded  and  relied 
upon  an  express  warranty  and  partial  failure 
of  consideration,  evidence  tending  to  show  that 
the  article  sold  was  defective  in  certain  particu- 
lars covered  by  the  express  warranty  was  prop- 
erly admitted:  and,  tne  jury  having  sustained 
the  defendant's  plea,  their  verdict  will  not  be 
disturbed. 
8.  Same. 

The  fact  that  '^e  vendee  accepted  delivery 
of  inferior  box  board,  and,  with  knowledge  of  its 
inferiority,  caused  it  to  be  made  into  boxes," 
and  for  that  reason  "the  vendor  would  not  be 
answerable  in  damages  for  loss  accruing  from 
making  the  box  board  into  boxes,"  has  no  appli- 
cation in  a  case  where  recoupment  is  not  plead- 
ed nor  damages  asked.  While,  as  a  general  rule, 
a  vendee  cannot  complain,  after  acceptance  of 
an  article  with  knowledge  of  its  defective  condi- 
tion, that  it  is  inferior  to  the  quality  contracted 
for,  yet  where  the  seller,  upon  complaint  made 
by  the  buyer,  expressly  authorized  the  vendee  to 
use  the  article  (box  board),  admitting  that  it 
was  not  up  to  warranty,  and  leaving  the  entire 
matter  in  the  hands  of  the  vendee,  and,  after 
knowledge  that  the  vendee  claimed  that  the 
goods  were  of  an  inferior  Quality,  accepted  a 
payment  on  the  goods  sold,  such  a  state  of  facts 
presents  an  exception  to  the  general  rule. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43.  Sales,  $$  817-823.] 

4.  Wbit  of  Ebbob— Pbesentation  of  Bbbob— 
Iksufficiency  of  Evidence. 

Complaint  cannot  be  made  that  evidence  is 
too  vague,  uncertain,  and  indefinite  to  author^ 
ize  a  verdict,  when  such  evidence  corresponds  In 
nature,  statement,  and  definiteness  with  the 
pleadings,  unless  attention  has  been  called  there* 
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to  by  demarrer  to  the  pleadings  or  objection  at 
the  trial  to  the  evidence.  A  case  ii  suBtained 
when  the  proof  fits  the  plea. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼ol.  2»  Appeal  and  Error,  S  1290.] 

(Syllabus  by  the  Oourt) 

Error  from  City  Court  of  Atlanta;  H.  !£• 
Reid,  Judge. 

Action  between  the  Atlanta  Paper  Com- 
pany and  C.  H.  Burr,  Jr.  From  the  Judg- 
ment, Burr  briugs  error.    Affirmed. 

W.  R.  Hammond,  for  plaintiff  In  error. 
Slaton  &  Phinips,  for  defendant  in  error. 

BUSSELL,  J.    Judgment  affirmed. 


(2  Oa.  App.  168) 

AGER  ▼.  STATE.     (No.  482.) 
(Court  of  Appeals  of  Georgia.    June  19,  1907.) 

1.  Indictment  —  Mattebs    to    be    Pboved— 
SuBPLUSAQE  —  Criminal   Law  —  Habmi.ess 

E  B  B  O  B  ~  EBBONEOUS    ADMISSION    OF    EVI- 
DENCE. 

The  name  **Americu8  Furniture  &  Under- 
taking Company"  connotes  a  corporation.  An 
allegation,  in  a  criminal  accusation,  that  this 
company  is  a  corporation,  is  surplusage,  and 
need  no(  be  proved.  The  admission  of  secondary 
evidence  tending  to  prove  such  allegation  is 
therefore  harmless  error,  where  the  corporate  en- 
tity has  not  been  put  in  issue.  Crawford  v. 
State,  68  Ga.  822;  Mattoz  v.  State,  41  S.  E. 
709,  115  Ga.  221 ;  Alsobrook  v.  State,  54  S.  E. 
805,  126  Ga.  102. 

2.  False  Pbetenses— Tbial— Instbuctions. 

In  a  case  of  cheating  and  swindling,  to  give 
in  charge  to  the  jury  section  31  of  the  Penal 
Code  of  1805,  without  more,  is  not  sufficient 
compliance  with  a  written  request  to  charge 
that  "intention  is  an  essential  ingredient,  and 
it  must  be  proved  beyond  a  reasonable  doubt, 
and  before  you  will  be  authorized  to  convict  it 
must  appear  that  it  was  the  intention  of  the 
defendant  at  the  time  to  cheat  and  defraud  the 
prosecutor."  Crawford  v.  Slate,  43  S.  E.  762, 
117  Ga.  251,  252:  Mulkey  v.  State,  58  S.  E. 
1022,  1  Ga.  App.  521. 

8.  Wbit  of  Ebbob— Review. 
No  other  error  appears. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Amerlcus;  C.  B. 
Crisp,  Judge. 

Simon  Ager  was  convicted  of  cheating  and 
swindling,  and  he  brings  error.    Beversed. 

Howell  B.  Simmons,  for  plaintiff  in  error. 
Zach  Childers,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  reversed. 


(2  Oa.  App.  162) 

SOUTHEBN  BY.  CO.  v.  FLYNT.     (No.  245.) 

(Court  of  Appeals  of  Georgia.    June  20,  1007.) 

1.  Bailboads— Injubjes  to  Pebsons  on  Ad- 
jacent Highways. 

The  statute  requiring  the  blowing  of  the 
whistle  or  the  ringing  of  the  bell  and  the  check- 
ing of  the  speed  of  the  train  when  approaching 
a  public  crossing  is  not  applicable  when  the  in- 
jury occurred  elsewhere  than  at  a  public  cross- 
ing. The  statute  is  for  the  protection  of  those 
oa  the  crossing,  approaching  with  the  intention 


to  use  it,  or  who  have  just  passed  over  the  cro8»- 
ing. 

LEd.  Note—For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Bailroads,  §  1260.] 

2.  Sams— Violation  of  Bulk  or  Baiiaoao— 
Pboximate  Cause. 

The  violation  of  a  rule  of  the  company  in 
the  operation  of  its  trains  is  not  actionable  neg- 
ligence, unless  such  violation  was  the  proximata> 
cause  of  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  41,  Bailroads,  (  1300.] 

3.  Same— Dtttt  of  Bailboad. 

Belatively  to  travelers  on  adjacent  high- 
ways, when  the  crossing  law  is  not  applicable^ 
railroad  companies  are  under  no  duty  to  regu- 
late the  speed  of  their  trains  to  prevent  horses 
from  becoming  frightened  at  the  sight  of  the 
moving  train,  or  the  noise  produced  thereby, 
and  are  not  liable-  for  injuries  resulting  from 
horses  becoming  frightened  on  highways  at  the 
mere  sight  of  its  trains,  or  the  noises  usually 
and  necessarily  incident  to  the  running  of  the 
trains. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Bailroads,  §§  1260,  1271.] 

4.  Same. 

Bailroad  companies  are  not  required,  where 
the  crossing  law  does  not  apply,  to  give  any 
warning  signal  to  travelers  upon  adjacent  high- 
ways or  the  approach  of  the  train ;  nor  are  they 
required  to  keep  any  lookout  for  such  travelers. 
The  probabili^  of  horses  becoming  frightened 
on  public  roads  near  to  railroad  tracks  by  the 
running  of  trains,  which  may  result  in  injury, 
is  a  risk  which  the  traveler  on  the  road  assumes, 
and  is  one  for  which  the  railroad  company  is  not 
responsible,  unless  caused  by  the  negligent  con- 
duct of  its  employ^  in  operating  the  train  in 
an  unusual  and  unnecessary  manner. 

[Ed.  Note.— For  cas^s  in  point,  see  Cent.  Dig. 
vol.  41,  Bailroads,  §  1260.] 

5.  Same. 

The  duty  to  give  warning  signals,  and  to 
keep  a  lookout  is  limited  to  persons  on  the  tracks 
or  that  apparently  may  get  on  the  track.  No 
such  duty  is  required  as  to  travelers  on  adjacent 
and  parallel  highways. 

6.  Same. 

Where  those  in  charge  of  the  running  train 
see  apparent  danger  to  persons  on  the  highway, 
it  then  becomes  their  duty  to  use  reasonable  and 
practicable  care  to  prevent  injury. 

7.  Same. 

'^Injuries  resulting  from  the  frightening  of 
a  horse  by  the  appearance  of  moving  railway 
cars^  trains,  or  locomotives,  or  the  usual  noises 
or  mcidents  of  their  ordinary  operation,  are 
damnum  absque  injuria." 

8.  Same. 

Applying  the  foregoing  principles  of  law  t^ 
the  petition  and  the  amendments  thereto,  there 
was  no  actionable  negligence  alleged,  and  the 
general  demurrer  to  the  petition  as  amended 
should  have  been  sustained. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Forsyth ;  W.  M^ 
Clark,  Judge. 

Action  by  J.  W.  Flynt  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Beversed. 

Arthur  Heyman  and  Cabaniss  &  Willing- 
ham,  for  plaintiff  in  error.  Smith,  Bemer, 
Smith  &  Hastings,  for  defendant  in  error. 

HILL,  C.  J.  J.  W.  Flynt  brought  suit 
against  the  Southern  Bailway  Company  to  re- 
cover damages  for  the  loss  of  the  services  of 
his  wife.    In  his  original  petition  he  alleged 
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the  following  facts:  On  December  29,  1904, 
he  and  his  wife  were  riding  In  a  buggy  along 
a  public  street  in  the  town  of  Culloden.  The 
street  crossed  the  track  of  the  defendant,  and» 
after  crossing  the  track,  ran  for  some  dis- 
tance parallel  to  the  same.  As  petitioner 
drove  his  buggy  up  to  said  crossing,  he  stop- 
ped and  listened  for  the  train,  heard  none, 
and  drove  over  the  crossing.  If  any  warning 
had  been  given  by  the  ringing  of  the  bell  or 
the  blowing  of  the  whistle,  he  would  not 
have  driven  upon  and  over  said  crossing  un- 
til the  train  had  passed.  While  the  buggy 
m  which  he  and  his  wife  were  riding  was 
near  the  track  of  the  defendant,  and  the 
horse  was  turning  into  the  street,  a  freight 
train  approached  the  crossing  at  a  rapid  rate 
of  speed  without  ringing  the  bell,  or  blowing 
the  whistle,  or  giving  any  other  warning, 
thereby  frightening  the  horse  and  causing 
him  to  become  unmanageable.  The  horse  ran 
a  short  distance  from  the  track,  and  then 
began  backing  towards  the  track,  and  his 
wife,  fearing  that  he  would  back  onto  the 
track  and  into  the  train,  and  cause  her  death, 
jumped  from  the  buggy  to  the  ground.  He 
alleges,  further,  that  the  defendant  failed  to 
check  and  keep  checking  the  speed  of  said 
train  as  it  approached  the  crossing,  and  fail- 
ed to  ring  the  bell  or  blow  the  whistle,  all 
of  which  he  alleges  was  negligence ;  that  be- 
cause of  the  situation  of  the  public  street  and 
tbe  railroad  at  said  place,  it  was  one  in 
which  horses  and  animals  would  be  frighten- 
ed at  the  approach  of  trains,  and  the  defend- 
ant knew  this,  or  would  have  known  it  by 
tbe  exercise  of  reasonable  care,  and  in  the 
exercise  of  reasonable  care  should  have  blown 
tbe  whistle  or  rung  the  bell  as  the  train  ap- 
proached said  place,  and  the  failure  to  ring 
tbe  bell  or  blow  the  whistle  as  it  approached 
said  place  was  negligence.  Each  and  all  of 
said  negligence,  it  is  alleged,  caused  the  in- 
Jtiry  to  plaintiff's  wife.  The  petition  fully 
sets  forth  the  character  of  her  injuries,  her 
age,  the  value  of  her  services,  and  doctors' 
bills.  To  this  petition  the  defendant  demur- 
red generally,  on  the  ground  that  the  petition 
"does  not  set  forth  any  cause  of  action,"  the 
demurrer  setting  forth  specifically  wherein 
tbe  petition  fails  to  set  forth  any  cause  of  ac- 
tion, and  demurred  specially  on  the  ground 
tbat  the  petition  failed  to  set  forth  with 
snfilcient  particularity  the  rate  of  speed 
w^hlch  was  complained  of. 

To  meet  this  demurrer  the  plaintiff  amend- 
ed his  declaration  as  follows :  The  train  was 
running  over  the  crossing  at  a  rate  of  10  or 
15  miles  an  hour.  Plaintiff  and  his  wife 
were  riding  in  his  buggy  about  dark.  On 
tbeir  approach  to  the  town  of  Culloden  they 
crossed  the  track  of  the  railroad  company 
and  turned  into  a  public  road  which  ran 
parallel  with  the  track  for  several  hundred 
yards,  down  to  another  public  crossing  Just 
north  of  the  depot  of  the  defendant  The 
track  and  the  public  road  were  close  to  each 
other.    Looking  down  this  road  to  the  depot 


of  the  defendant,  a  person  would  be  unable 
in  the  nighttime  and  at  the  hour  in  which 
they  were  traveling  to  determine  whether  the 
train  was  moving  at  all,  and,  if  moving, 
whether  it  was  moving  from  or  towards  him ; 
the  inability  to  determine  this  fact  being  due 
to  the  stralghtness  of  the  road  and  the  track 
with  reference  to  the  depot  The  place  on 
the  public  road  at  which  the  injury  occurred 
was  near  the  public  crossing  within  the  city 
limits.  In  view  of  this  fact,  and  the  locality 
of  the  public  road  with  reference  to  the  track. 
It  was  the  duty  of  the  company  to  operate 
its  trains,  especially  after  dark,  with  such 
care  and  diligence,  and  to  have  its  trains  un- 
der such  control,  that  they  could  be  stopped 
at  any  time  In  the  event  travelers  along  the 
road  were  being  endangered  by  their  opera- 
tion, and  failure  to  exercise  this  care  and 
diligence  in  this  particular  case  brought 
about  said  injuries,  for  which  the  defendant 
is  liable.  It  is  a  rule  of  the  defendant  that, 
'*wben  cars  are  pushed  by  an  engine  (except 
when  shifting  and  making  up  trains  in  the 
yards),  a  white  light  must  be  displayed  on 
the  front  of  the  leading  car  at  night"  The 
train  which  caused  the  injury  was  being 
pushed  back  by  the  engine,  and  there  was 
no  light  of  any  character  upon  the  front 
of  the  rear  car  to  put  the  defendant  upon 
notice  that  the  train  was  moving  in  his  di- 
rection, so  that  he  could  be  upon  his  guard 
and  get  out  of  the  buggy,  or  otherwise  avoid 
the  danger  of  the  train,  and  this  failure  to 
comply  with  said  rule  was  n^ligence.  It 
was  the  duty  of  the  defendant,  in  the  exer- 
cise of  reasonable  care  and  diligence,  when 
It  undertook  to  operate  its  trains  from  the 
depot  back  towards  Atlanta  and  over  the 
public  crossing  near  the  depot,  and  along  the 
highway  over  which  the  petitioner  and  his 
wife  were  traveling,  to  have  a  flagman  or 
other  employ^  on  the  end  pf  the  rear  coach, 
so  as  to  detect  any  danger  to  travelers  over 
said  road  and  avoid  injuries  to  them.  This 
was  especially  true  in  view  of  the  fact  that 
there  was  a  public  crossing  over  said  rail- 
road track ;  and  in  any  view  it  was  the  duty 
of  the  company,  in  operating  its  trains  after 
night,  pushing  them  back,  to  have  rung  the 
bell,  blown  the  whistle,  or  to  have  had  a 
light  upon  the  rear  end  of  the  said  car,  or 
an  employ^  thereon  to  detect  the  danger  to 
travelers  and  avoid  injuries  to  them.  Failure 
to  have  said  light  or  said  employ^  on  the 
end  of  said  car,  or  to  ring  the  bell,  or  to 
blow  the  whistle,  was  negligence,  for  which 
the  defendant  was  liable  in  the  event  of  in- 
Jury  resulting. 

Although  it  Is  alleged  that  the  train  ap- 
proached a  public  crossing  at  an  illegal  and 
rapid  rate  of  speed,  without  checking  the 
speed,  or  blowing  the  whistle,  or  ringing  the 
bell,  it  is  clear,  from  the  allegations  of  tbe 
petition  as  amended,  that  a  violation  of  the 
requirements  of  the  public  crossing  law  is 
not  reMed  upon  as  a  ground  of  recovery. 
This  law.  is  made  only  for  the  protection  of 
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travelers  at  or  near  the  crossing,  and  In  tbis 
case  it  Is  alleged  that  the  plaintiff  had  left 
the  crossing  and  was  fn  the  public  road  run- 
ning parallel  with  the  railroad  down  to  the 
crossing  near  the  depot  Indeed,  the  cross- 
ing over  which  the  plaintiff  had  driven  was 
not  the  crossing  which  it  is  alleged  the  de- 
fendant approached  and  ran  across  without 
complying  with  the  law.  This  was  the  cross- 
ing nearer  the  depot,  and  it  is  not  alleged 
that  the  plaintiff  intended  to  use  tbis  cross- 
ing. On  the  contrary,  it  is  apparent  that  he 
did  not  so  intend.  It  is  stated  by  the  learned 
and  eloquent  attorney  for  the  defendant  in 
error  that  "the  plaintiff  put  bis  right  to  re- 
cover, not  upon  the  violation  of  the  statute 
with  reference  to  public  crossings,  either 
within  or  without  the  limits  of  a  town,  but 
upon  the  failure  of  the  defendant  to  exercise 
reasonable  care  and  diligence  in  the  operation 
of  its  trains  after  dark,  and  at  the  particular 
place  described  in  the  petition  and  the 
amendments  thereto."  At  this  time  and 
place,  the  acts  of  omission  and  commission 
relied  upon  as  constituting  negligence  may  be 
succinctly  summarized  as  follows:  (1)  A 
failure  to  comply  with  a  rule  of  the  com- 
pany requiring  a  white  light  on  the  front  of 
the  rear  car  of  a  backing  train.  (2)  The  il- 
legal and  rapid  rate  of  speed  of  the  backing 
train,  which  frightened  the  horse.  (3)  The 
failure  of  the  company  to  warn  the  plaintiff 
that  the  train  was  approaching  on  the  track 
near  the'parallel  highway  over  which  he  was 
traveling  with  his  wife;  the  time  being  at 
night,  and  the  plaintiff  not  being  able  to  dis- 
cern, on  account  of  the  straightness  of  the 
track  and  Its  parallel  relation  to  the  highway 
ftom  where  he  was  to  the  depot  where  the 
train  was,  whether  it  was  moving  from  or 
towards  him,  and  the  place  where  plaintiff 
was  driving  being  on  a  public  road  in  a 
town,  near  to  the  track,  and  over  which  it 
was  to  be  reasonably  expected  that  numbers 
of  people  would  be  traveling.  For  these  rea- 
sons it  is  alleged  that  ordinary  diligence  re- 
quired the  defendant  to  run  its  trains  slow- 
ly, to  use  the  white  light  at  the  front  of  the 
rear  car  of  the  backing  train,  and  to  give 
warning  signals  and  keep  a  lookout  for 
people  who  might  be  on  tliis  nearby  parallel 
public  road. 

Do  these  allegations  set  forth  a  cause  of 
action  against  the  defendant  company?  The 
test  of  liability  is  the  existence  of  some  du- 
ty, and  the  proof  of  liability  is  the  breach  of 
this  duty,  and  both  the  duty  and  the  breach 
must  be  alleged  and  proved  by  the  plaintiff. 
Failure  to  discharge  a  duty  to  the  plaintiff, 
and  resulting  injury  to  him,  are  indispensable 
elements  of  actionable  negligence.  As  Mr. 
Justice  Lumpkin  expresses  it:  "Relatively  to 
one  to  whom  no  diligence  whatever  is  due, 
there  can,  in  legal  contemplation,  be  no  neg- 
ligence at  all  in  causing  him  a  personal  in- 
jury, and  the  measure  of  the  diligence  due 
by  a  railroad  company  to  any  person  is  a  | 


relative  one,  and  what  is  or  is  not  due  dili- 
gence must  be  arrived  at  in  every  case  with 
reference  to  the  surrounding  circumstances 
and  the  relation  which,  for  the  time  being. 
the  company  nnd  ♦'^<*  person  in  question  oc- 
cupied towards  each  other."  Holland  v. 
Sparks,  92  Ga.  753,  756,  18  S.  E.  990,  991. 
So  the  fundamental  question  in  this  case  is: 
What  duty  of  diligence  did  the  company  owe 
to  the  plaintiff  at  the  time  and  place  of  the 
injury?  This  question  must  be  resolved  sole- 
ly from  the  allegations  of  the  petition.  It 
is  alleged  that  the  company  was  negligent,  in 
that  it  violated  the  following  rule  of  the  com- 
pany: "When  cars  are  pushed  by  an  engine 
(except  when  shifting  or  making  up  trains 
in  the  yards),  a  white  light  must  be  displayed 
on  the  front  of  the  leading  car  at  night."  It 
is  claimed  that  the  violation  of  this  rule  was 
negligence  as  to  the  plaintiff,  because  the  fail- 
ure to  use  the  white  light  on  the  front  of  the 
rear  car  of  the  backing  train  prevented  him 
from  discovering  that  the  train  was  backing 
towards  him,  so  that  he  could  have  t>een  upn 
on  his  guard  and  gotten  out  of  the  buggy  and 
avoided  the  danger.  It  is  not  alleged  that 
the  rule  was  applicable  to  the  facts  of  the 
case,  or  that  the  cars  pushed  by  the  engine 
were  not  within  the  exception  to  the  rule. 
Indeed,  it  is  fairly  inferable  from  the  peti- 
tion that  the  engine  was  shifting  the  cars 
and  making  up  the  train  at  or  near  the  de- 
pot Besides,  it  is  distinctly  alleged  that  the 
proximate  cause  of  the  injury  was  the  fright 
of  the  horse,  and  that  the  horse  became 
frightened  at  the  rapid  rate  of  speed  of  the 
train.  The  failure  to  have  the  Mght  was, 
therefore,  not  negligence  causing  the  injury, 
if  negligence  at  all.  The  allegation  that  the 
light  would  have  enabled  the  plaintiff  to 
avoid  the  injury  is  remote  and  conjectural 

It  is  next  alleged  that  the  "train  approach- 
ed said  crossing  at  a  rapid  rate  of  speed, 
without  ringing  the  bell,  or  blowing  the 
whistle,  or  giving  any  warning,  thereby 
frightening  the  horse  and  causing  him  to  be- 
come unmanageable.''  Eliminating  from  this 
statement  any  applicability  to  the  public 
crossing  statute,  in  accordance  with  the  al- 
legations of  the  petition  as  amended  and  the 
declaration  of  counsel  for  defendant  in  error, 
and  we  liave  the  situation  presented,  upon 
which  negligence  is  based,  of  a  traveler  on  a 
public  highway,  near  the  railroad,  whose 
horse  Is  frightened  by  the  rapid  speed  of  the 
train.  Of  course,  the  negative  statement  that 
this  Illegal  and  rapid  speed  was  unaccom- 
panied by  the  blowing  of  the  whistle  or  the 
ringing  of  the  bell  was  not  intended  as  mat- 
ter of  aggravation.  The  failure  to  do  these 
things,  reasonably  considered,  diminished  the 
peril  of  the  situation.  Therefore  the  only 
pertinent  and  Illustrative  allegation  of  neg- 
ligence is  the  rapid  rate  of  speed  of  the  train, 
which  frightened  the  horse  on  the  adjacent 
highway.  An  allegation  of  negligence  in  re- 
spect to  the  speed  of  the  train  can  only  be 
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material  where  the  law  imposes  some  duty 
upon  the  railroad  company  to  regulate  its 
speed  in  reference  to  the  place  where  the 
train  is  operated.  There  is  no  allegation  here 
that  the  speed  of  the  train  was  contrary  to 
any  public  law,  state  or  municipal.  As  to  a 
traveler  ou  a  highway  who  did  not  intend  to 
cross  the  track,  there  was  no  duty  imposed 
upon  the  railroad  company  as  to  the  speed  of 
the  train.  There  is  no  allegation  of  any  un- 
usual and  unnecessary  noise  caused  by  the 
running  of  the  train;  and,  so  far  as  this  court 
is  advised,  the  railroad  company  had  the 
right  to  run  its  train  on  its  track  at  the  time 
and  place  and  with  reference  to  the  traveler 
on  the  highway,  regardless  of  speed. 

The  allegation  "that  the  close  proximity  of 
the  train  and  the  rapid  and  illegal  rate  of 
speed  at  which  it  was  running  made  it  im- 
possible for  the  plaintiff  or  his  wife  to 
get  out  of  the  buggy  in  time  to  avoid  injury" 
does  not  alter  the  case.  It  would  be  impos- 
sible for  a  railroad  company  to  run  its  trains 
in  such  a  manner  as  to  allow  travelers  on 
an  adjacent  highway  to  get  out  of  vehicles, 
if  horses  indicated  fright  at  the  approach  of 
trains,  and  the  law  does  not  impose  upon 
railroad  companies  such  an  onerous  burden 
or  impracticable  duty.  Fright  of  horses 
caused  by  running  trains  is  one  of  the  nec- 
essary risks  which  travelers-  on  the  highways 
take.  Injuries  resulting  from  horses  becom- 
ing frightened  by  the  appearance  of  railway 
cars,  trains,  or  locomotives,  or  the  usual 
noise  incident  to  its  ordinary  operation,  are 
damnum  absque  Injuria.  Dewey  v.  Chicago 
N.  &  St  P.  Ry.  Co.,  75  N.  W,  74,  99  Wis.  455. 
"A  railroad  company  is  not  liable  for  in- 
juries resulting  from  horses  becoming  fright- 
ened on  the  highways  at  the  mere  sight  of 
Its  trains  or  the  noises  necessarily  incident 
to  the  running  of  trains  or  the  operation  of 
the  road."  8  Elliott  on  Railroads,  §  1264;  2 
Thompson  on  Negligence,  §  1908. 

The  plaintiff  alleges  that  on  account  of  the 
location  of  the  track  with  reference  to  the 
public  road,  and  the  Impossibility  for  him- 
self or  his  wife  to  look  down  towards  the 
depot,  where  the  train  was  standing  or  being 
operated,  and  to  tell  whether  it  was  moving 
towards  them.  It  was  the  duty  of  the  com- 
pany, in  operating  at  this  point  and  along 
this  track,  to  use  such  care  and  diligence  that 
its  employes  would  be  able  to  stop  the  train^ 
if  at  any  time  it  should  appear  that  travelers 
and  teams  were  in  danger  by  the  operation 
of  its  trains,  and  that  such  care  and  diligence 
required  that  a  railroad  company  should 
notify  the  travelers  on  the  highway  of  the 
approach,  either  by  a  light,  or  the  ringing 
of  the  bell,  or  having  an  employe  on  the 
front  end  of  the  rear  car,  for  the  purpose 
of  detecting  danger  to  travelers  and  avoiding 
Injury  to  them..  In  our  opinion  railroad  com- 
panies owe  no  such  degree  of  diligence  to 
travelers  on  adjacent  highways.  The  rail- 
road companies  have  as  much  rigbt  to  use 


their  tracks  as  travelers  have  to  use  the 
highway.  It  is  the  duty  of  travelers  on 
adjacent  and  nearby  public  roads  to  keep  a 
lookout  for  approaching  trains,  and  to  guard 
against  injuries  resulting  from  horses  becom- 
ing  frightened.  The  traveler  is  in  a  much 
better  position  to  prevent  dangerous  conse- 
quences from  frightened  horses  than  the  rail- 
roads are  to  prevent  the  fright  of  horses. 
That  horses  on  highways  will  become  fright- 
ened at  the  cars  cannot  be  foreseen  or  pre- 
vented by  those  in  charge  of  running  trains. 
Travelers  have  such  knowledge  and  such  pow- 
er in  the  exercise  of  pifoper  diligence.  The 
law  simply  imposes  upon  railroad  companies 
the  duty,  of  operating  trains  relatively  to 
adjacent  highways  so  as  not  unnecessarily 
to  interfere  with  the  rights  of  individuals 
traveling  such  highways,  or  to  endanger  such 
travelers  by  unusual  and  unnecessary  noises. 
The  duty  of  keeping  a  lookout  and  of  giving 
warning  is  limited  to  the  track  and  the  pub- 
lic crossing.  It  does  not  extend  to  travelers 
on  adjacent  highways.  "A  statute  which  re- 
quires railroad  companies  to  give  a  warning 
signal  of  the  approach  of  trains  to  their 
crossings  of  the  road  or  street  imposes  no 
duty  to  give  such  warning  to  those  who  have 
not  lately  used,  w1k>  are  not  using,  and  who 
do  not  intend  to  use  the  crossing,  and  such 
parties  cannot  recover  of  railroad  companies 
for  a  failure  to  give  the  warning.  This  rec- 
ord does  not  tend  to  prove  any  negligence  on 
the  part  of  the  railroad  company.  The  fact 
that  it  failed  to  give  the  statutory  signal 
for  a  crossing  is  the  only  evidence  of  its  neg- 
ligence. It  owed  no  duty  to  ring  its  bell 
or  sound  its  whistle  because  the  plaintiff  was 
driving  along  the  public  road,  unless  that 
duty  was  imposed  upon  it  by  this  statute. 
In  the  absence  of  a  statute,  it  has  as  much 
right  to  use  its  railroad  for  its  trains,  with- 
out notice  to  the  plaintiff,  as  the  plaintiff 
had  to  use  the  public  road  without  notice 
to  it."  Reynolds  v.  Great  Nortiiem  Ry.  Co. 
(C.  C.  A.,  8th  Circuit)  69  Fed.  808,  16  C.  C. 
A.  435,  29  L.  R.  A.  695.  "The  railway  com- 
pany owes  to  a  workman  In  an  adjacent  field, 
to  a  domestic  in  a  neighboring  lK>use,  or  to 
a  traveler  on  a  parallel  road,  who  has  not 
crossed  and  does  not  intend  to  cross  or 
enter  upon  the  railroad,  no  duty  to  signal  the 
approach  of  its  train."  69  Fed.  808,  16  C.  C. 
A.  435,  29  li.  R.  A.  695;  Carrlngton  v.  U  &  N. 
Ry.  Co..  6  South.  910,  88  Ala.  472.  It  is  well 
settled  that  no  negligence  can  be  imputed  to 
a  railroad  for  failure  to  give  warning  of 
approaching  trains  by  reason  of  the  close 
proximity  and  paralleling  of  Its  right  of  way 
to  the  public  thoroughfare.  Favor  v.  Boston 
&  Lowell  R.  Corp.,  114  Mass.  850,  19  Am.  Rep. 
364;  Melton  v.  St.  Louis  Ry.  Co.,  73  S.  W.  232, 
99  Mo.  App.  282;  Bailey  v.  Hartford  R.  Co., 
16  Atl.  234,  56  Conn.  444 ;  Lamb  v.  Old  Colony 
R,  Co..  2  N.  E.  932.  140  Mass.  79,  54  Am. 
Rep.  449. 
While  we  do  not  think  the  law  imposes 
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upon  railroad  companies  the  duty  of  keeping 
a  lookout  or  of  giving  warning  to  travelers 
on  an  adjacent  highway  of  the  approach  of 
trains,  yet,  when  danger  to  such  traveler  is 
discovered,  it  then  becomes  a  duty  to  use 
care  to  avert  an  injury,  such  care  as  the  then 
situation  would  make  it  practical  and  pos- 
sible for  the  railroad  in  the  proper  conduct 
of  its  business  to  use.  L.  &  N.  R.  Co.  y. 
Smith,  53  S.  W.  269,  107  Ky.  178;  I/amb  v. 
R.  Co.,  140  Mass.  79,  2  N.  E.  932,  54  Am.  Rep. 
449;  Ala.  Great  Southern  Ry.  Co.  v.  Fulton, 
144  Ala.  332,  39  South.  282;  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Schmidt,  134.  Ind.  16,  33  N. 
E.  774.  In  the  case  now  under  consideration, 
the  sole  allegation  of  negligence  causing  the 
injury  is  that  the  running  of  the  train  at 
such  a  rapid  rate  of  speed  caused  the  fright 
of  the  horse.  It  has  been  repeatedly  held, 
not  only  by  the  Supreme  Court  of  this  state, 
but  in  many  other  jurisdictions,  that  railway 
companies  were  not  liable  for  the  fright  of 
horses,  and  injuries  resulting  therefrom, 
caused  by  the  running  of  engines,  cars,  or 
trains,  unless  such  running  was  accompanied 
by  unusual  and  unnecessary  noises.  The 
uniform  ruling  of  the  courts  on  this  question 
is  tersely  expressed  by  the  decision  of  the  Su- 
preme Court  of  Pennsylvania  in  Yingst  v. 
Lebanon  Street  Ry.  Co.,  31  Atl.  687,  167  Pa. 
438:  '*As  the  right  of  the  defendant  company 
to  run  its  cars  on  its  track  is  fully  equal  to 
the  right  of  the  plaintiff  to  ride  in  a  wagon  on 
the  street,  the  mere  fact  that  the  horse  took 
fright  at  the  sight  of  the  cars  confers  no 
right  of  action  whatever  against  the  de- 
fendant." And  in  the  case  of  Douglas  y. 
Railway  Co.,  88  Ga.  282,  14  S.  E.  616,  the 
Supreme  Court  says :  "Where  the  proximate 
cause  of  an  Injury  received  by  a  person  from 
a  plunging  horse,  which  took  fright  at  an 
approaching  train,  was  the  noise  made  by 
the  emission  of  steam  by  the  engine  of  the 
train,  the  railroad  company  will  not  be  liable 
.  in  damages  to  the  person  so  injured,  unless 
it  appears  that  the  noise  was  unusual  or 
unnecessary  at  the  time  when  and  the  place 
where  it  was  made." 

We  therefore  hold  t^at  the  allegations  of 
the  petition  as  amended  did  not  set  out  any 
facts  indicating  that  the  railroad  company 
was  chargeable  with  actionable  negligence 
causing  the  injury  to  the  plaintiff's  wife, 
and  the  oourt  should  have  sustained  the  de- 
murrer. 
Judgment  reversed. 

(2  Oft.  App.  171) 

ROBERTS  V.  DOCKINS  (two  cases).     (Nos. 

321,  322.) 
(Court  of  Appeals  of  Georgia.    June  20,  1907.) 

1.  Writ  op  Ebbor— Review. 

In  case  No.  321,  the  pleadings  and  evidence 
contained  in  the  record  do  not  warrant  the  ver- 
dict rendered. 

2.  Same. 

In. case  No.  322,  the  pleadings  and  evidence 
do  warrant  the  verdict,  and  no  error  appears. 
(Syllabus  by  the  Coart.) 


Error  from  Superior  Court,  Rabun  County ; 
J.  J.  Kimsey,  Judge. 

Two  actions  between  T.  G.  Roberts  and  A. 
M.  Docklns.  From  the  judgment  in  each 
case,  Roberts  brings  error.  Judgment  as  to 
one  case  affirmed,  and  as  to  the  other  revers- 
ed. 

J.  R.  Grant,  J.  C.  Edwards,  and  McMillan 
&  Erwln,  for  plaintiff  in  error.  W.  S.  Paris, 
for  defendant  in  error. 

POWELL,  J.  The  two  actions  were  com- 
menced in  the  justice's  court  and  came  to  the 
superior  court  by  appeal.  The  original  sum- 
monses were  identical;  both  being  in  the 
usual  form  and  requiring  the  defendant  to 
appear  to  answer  a  complaint  "in  an  action 
upon  two  promissory  notes  dated  December 
25,  1894,  for  $50  principal  each,  a  copy  of 
which  said  notes  is  hereto  attached."  Each 
summons  had  attached,  without  explanation, 
not  two  notes,  but  four  notes,  for  $50  each, 
all  dated  December  25,  1894,  and  maturing 
consecutively  on  the  25th  day  of  December  of 
each  of  the  years  from  1896  to  1899,  inclu- 
sive. Certain  Identical  small  credits,  aggre- 
gating less  than  $50,  were  entered  after  the 
copies  of  the  notes  in  each  case.  In  case  No. 
322,  in  the  superior  court,  the  plaintiff  made 
an  amendment  to  his  summons,  and  therein 
stated  that  the  two  notes  sued  on  in  this  case 
were  the  notes  maturing  in  the  years  1898 
and  1899;  but  the  clerk  certifies  that  no 
amendment  was  filed  in  case  No.  321,  though 
in  the  bill  of  exceptions  an  amendment  to  the 
summons  is  specified  as  a  part  of  the  record. 
It  appears  from  a  note  by  the  trial  judge  at- 
tached to  the  brief  of  the  evidence  that  all  of 
these  notes  were  written  on  one  sheet  of  pa- 
per and  constituted  one  transaction,  and  were 
all  introduced  in  evidence  in  both  cases.  In 
case  No.  321,  in  the  brief  of  the  evidence,  is 
the  following  explanation:  "PlaintlfiTs  at- 
torney stated  that  they  were  only  suing  on 
the  note  maturing  December  25,  1899,  and 
that  the  other  three  were  only  offered  to  show 
the  land  transaction — three  being  on  the  same 
sheet  of  paper."  In  case  No.  322,  in  the 
brief  of  the  evidence,  the  same  language  ap- 
pears, except  that  the  words  "December  25, 
1898,"  are  used  instead  of  the  words  "Decem- 
ber 25,  1899."  The  only  evidence  introduced 
was  the  four  notes.  In  case  No.  321  the 
court  directed  a  verdict  for  $71.26;  in  case 
No.  322,  for  $100.  There  are  in  the  record 
several  assignments  of  error ;  but,  except  as 
herein  Indicated,  none  of  them  are  meritori- 
ous. 

1.  In  case  No.  321,  since  four  notes  were 
attached  to  the  summons,  and  there  was 
nothing  in  the  pleadings  to  identify  which 
two  were  being  sued  upon,  the  court  erred  in 
directing  a  verdict  for  the  sum  of  $71.26,  es- 
pecially so  in  the  light  of  the  fact  that,  al- 
though all  four  of  the  notes  were  introduced, 
only  one  of  them,  according  to  statement  of 
plaintiff's  counsel,  was  relied  upon.  We 
might,'  in  order  to  give  a  reasonable  intend- 
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ment  to  the  action  of  the  court,  disregard  the 
statement  of  counsel ;  but,  If  we  do  bo,  there 
Is  nothing  In  the  record  by  which  the  verdict 
can  be  supi)orted.  A  single  note  would  not 
justify  the  amount  found.  All  four  of  the 
notes  would  prove  a  case  for  more  than  $100, 
which  would  be  b^ond  Jurisdiction  of  the 
court;  the  case  being  an  appeal. 

2.  In  case  No.  322  the  amendment  did  Iden- 
tify the  two  notes  sued  on ;  and,  since  these 
two  notes  were  in  evidence,  we  sustain  the 
action  of  the  court  in  this  case. 

In  case  No.  321,  judgment  reversed;  in 
case  No.  322,  judgment  affirmed. 


<2  Ga.  App.  MQ 

B.  VAN  WINislLB  GIN  ft  MAC^INB 

WORKS  V.  PITTMAN  et  al. 

(No.  318.) 

(Court  of  Appeals  of  Greorgia.    July  '4,  1907.) 

1.  Tbialt-Right  to  Open  and  Close. 

The  right  to  open  and  conclude  in  a  jury 
trial  is  of  great  importance:  and  the  plaintiff 
should  not  be  deprived  of  this  right,  unless  the 
defendant,  in  his  pleadings,  before  the  introduc- 
tion of  any  testimony  by  the  plaintiff,  admits 
&ctB  authorizing,  without  further  proof,  a  ver- 
dict in  the  plaintiff's  favor  for  the  full  amount 
claimed  in  the  declaration. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  47.] 

2.  Sake. 

Oral  admissions  by  the  defendant  are  not 
sufficient  to  entitle  him  to  the  opening  and  con- 
clusion. Admissions  for  that  purpose  must  be 
made  in  his  pleadings. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
VOL  46,  Trial,  §  50.] 

3.  Same. 

In  a  suit  by  a  corporation,  as  such,  on  a 
promissory  note  which  contains  a  provision  for 
attorney's  fees,  and  alle^ng  written  notice  of 
intention  to  sue,  as  required  by  law,  an  -admis- 
sion in  the  answer.  limited  to  the  execution  of 
the  note,  accompanied  with  a  denial  of  the  alle- 
gation as  to  notice  of  intention  to  sue,  is  not 
sufficient  to  entiUe  the  defendant  to  open  and 
conclude  the  argument 
(Syllabus  by  the  Ck>urt) 

Btror  from  City  Court  of  Jefferson;  W. 
W.  Stark,  Judge. 

Action  by  the  B.  Van  Winkle  Gin  &  Ma- 
chine Works  against  W.  a  Pittman  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

J.  S.  Ayers  and  Ellis,  Wimbish  &  Ellis, 
for  plaintiff  In  error.  John  B.  Gamble  and 
Shackelford  &  Shackelford,  for  defendants  in 
error. 

HILIi,  0.  J.  This  was  a  suit  on  a  promis- 
sory note.  The  petition  alleged  that  the 
plaintiff  was  a  corporation,  that  the  defend- 
ants were  jointly  and  severally  Indebted 
to  It  In  the  amount  of  the  note  made  and  de- 
livered to  It  by  the  defendants,  and  that 
written  notice  had  been  duly  served  on  the 
defendants  of  an  intention  to  sue.  The  de- 
fendants filed  a  joint  answer.  They  denied 
that  plaintiff  was  a  corporation  under  the 
laws   of   Georgia.     They   denied  that   any 


written  notice  was  served  on  them  as  re- 
quired by  law  of  an  intention  to  sue.  They 
admitted  the  execution  of  the  note  sued  on. 
They  further  answered  that  they  had  paid 
$100  on  the  note,  which  had  not  been  cred- 
ited to  them.  The  jury  found  a  verdict  for 
the  plaintiff  for  the  amount  which  the  de* 
fendants  admitted  in  their  answer  was  due 
on  the  note.  The  plaintiff  made  a  motion  for 
a  new  trial,  and  the  court  overruled  the  mo- 
tion. On  the  trial  of  the  case,  when  counsel 
for  plaintiff  had  opened  the  case  and  ten- 
dered in  evidence  the  note  sued  on,  the  attor- 
neys for  the  defendants  stated  orally  that 
the  defendants  would  admit  a  prima  facie 
case,  and  asked  that  they  be  allowed  the 
opening  and  conclusion.  Over  the  objec- 
tion of  the  plaintiff,  the  court  permitted  the 
defendants  to  assume  the  burden  and  open 
and  conclude  the  argument  before  the  jury. 
The  plaintiff  excepts  to  this  ruling,  because 
it  deprived  the  plaintiff  of  its  legal  right, 
and  was  contrary  to  law  and  the  rules  of  the 
court  Besides  the  general  grounds,  it  as- 
signs several  errors  in  the  admission  of  tes- 
timony. We  think  it  only  necessary  to  re- 
view the  ruling  allowing  to  the  defendants 
the  right  to  open  and  conclude  the  case. 

1,  2.  The  Supreme  Court  has  frequently 
held  that  the  right  to  open  and  conclude  in 
a  jury  trial  is  an  important  right,  and  that 
an  improper  denial  will  work  a  reversal 
Buchanan  v.  McDonald,  40  Ga.  288;  Chap- 
man V.  Atianta  &  West  Point  Railroad,  74 
Ga.  548 ;  Fisher  v.  Jones  Co.,  108  Ga.  490, 
84  S.  B.  172.  This  right  is  most  valuable 
when  the  questions  in  the  case  are  largely  de- 
pendent upon  the  facts,  and  the  opinion 
which  the  jury  may  entertain  of  conflicting 
evidence.  Of  course,  the  general  rule  is  that . 
this  right  belongs  to  the  plaintiff;  and  be- 
fore the  defendant  will  be  entitied  to  open 
and  conclude  the  argument  he  must  in  his 
pleadings  admit  enough  to  make  out  a  prima 
facie  case  for  the  plaintiff.  In  other  words 
the  pleadings  of  the  defendant  must  contain 
admissions  sufllcient  to  entitle  the  plaintiff 
to  a  verdict  for  the  full  amount  sued  for. 
Admissions  made  by  the  defendant  for  the 
purpose  of  gaining  the  advantage  of  opening 
and  concluding  must  be  in  his  pleadings,  and 
not  merely  oral.  Du  Bignon  v.  Wright,  122 
Ga.  263,  50  S.  B.  65;  Dorough  v.  Johnson^ 
108  Ga.  812,  S4  S.  B.  16a  The  foregoing 
being  well  settled  as  rules  of  law,  does  the 
admission  contained  in  the  answer  of  the 
defendants  measure  up  to  the  requirements? 
This  is  a  suit  on  a  promissory  note.  The 
admission  in  the  answer  is:  "Defendants  ad- 
mit the  execution  of  the  note  sued  on."  "The 
defendant  in  an  action  upon  a  promissory 
note  payable  to  the  plaintiff  or  bearer  is 
entitied  to  open  and  conclude,  vehen  by  his 
plea  he  admits  the  execution  of  the  note  sued 
on  «nd  that  the  plaintiff  Is  the  legal  holder 
of  the  same.**  Levens  v.  Smith,  102  Ga.  480, 
31  S.  E.  104. 

8.  It   is   insisted   that  the   admission   In 
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the  answer  as  to  the  execution  of  the  note 
sued  on  was  not  sufficient,  in  that  it  failed 
to  admit  that  the  plaintiff  was  the  legal 
holder  of  the  same,  and  as  such  entitled  to 
bring  the  suit,  and  that  the  denial  of  the 
allegation  of  corporate  existence  made  it 
necessary  for  the  plaintiff  to  prove  that 
fact.  The  plaintiff  is  the  payee  named  in 
the  note.  Its  name  Imports  a  corporation, 
even  if  there  was  no  such  allegation.  A 
presumption  of  corporate  existence  was  thus 
raised  and  the  burden  was  cast  on  the  de- 
fendants to  prove  affirmatively  that  no  such 
corporation  existed.  The  admission,  aided 
by  this  presumption,  was  sufficient  on  this 
part  of  the  plaintiff's  case.  Besides,  we  can- 
not see  how  the  corporate  existence  of  the 
plaintiff  was  at  all  material  to  the  defend- 
ants. They  admitted  the  execution  of  the 
note.  The  suit  was  brought  by  the  payee 
against  the  makers,  and  whether  such  payee 
was  a  corporation  or  a  partnership  was  whol- 
ly inconsequential.  But  the  plaintiff,  ac- 
cording to  the  terms  of  the  note,  also  sued 
for  attorney's  fees,  and  alleged  that  written 
notice  of  intention  to  sue  had  been  properly 
given  the  defendants.  This  allegation  was 
denied  in  the  answer,  which  made  it  incum- 
bent upon  the  plaintiff  to  prove  it  in  order  to 
recover  attorney's  fees.  "To  entitle  the  de- 
fendant in  a  civil  action  arising  ex  contractu 
to  the  opening  and  conclusion  of  the  argu- 
ment by  virtue  of  the  admission  that  the 
plaintiff  has  a  prima  facie  right  to  recover, 
the  defendant  must,  before  the  introduction 
of  any  evidence,  admit  facts  authorizing, 
without  further  proof,  a  verdict  in  the  plain- 
tifiTs  favor  for  the  full  amount  claimed  in 
the  declaration."  Abel  v.  Jarratt,  100  Ga. 
732,  28  S.  B.  453 ;  Phoenix  Insurance  CJo.  v. 
Gray,  113  Ga.  432,  38  S.  B.  992.  We  are 
clear  that  the  admission  made  by  the  de- 
fendants, for  the  reasons  stated,  was  not 
sufficient  to  entitle  them  to  the  right  to  open 
and  conclude  the  case,  and  that  the  trial 
court  erred  in  permitting  them  to  do  so. 

The  other  grounds  in  the  motion  for  a 
new  trial,  as  corrected  and  verified,  are  with- 
out merit. 

Judgment  reversed. 

(2  Ga.  App.  175) 

WORTH  COUNTY  v.  STKES.    (No.  348.) 
(Court  of  Appeals  of  Georgia.     June  20,  1907.) 

Counties  —  Officers  —  Compensation  — 
County  Tbeasureb— Commissions. 

A  county  is  not  liable  to  the  county  trasur- 
er  for  commissions  upon  a  fund  which  he  never 
handled,  and  which  was  raised  bv  private  dona- 
tion and  deposited  with  the  ordinary,  with  the 
conditions  imposed  that  the  ordinary  should  per- 
sonally disburse  it  in  buying  a  lot  and  in  paying 
other  expenses  in  the  erection  of  a  public  build- 
ing for  the  county,  and  that  he  should  not  pay  it 
into  the  county  treasury. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 
Action  by  B.  P.  Sykes  against  Worth  coun- 


ty.    Judgment  for  plaintiff,  and  ^tffendant 
brings  error.    Reversed. 

J.  H.  Tipton,  for  plaintiff  in  error.  PolhlU 
&  Foy,  for  defendant  in  error. 

POWELL,  J.  To  influence  the  removal  of 
the  county  seat  of  Worth*  county  from  Isabel- 
la to  Sylvester,  citizens  of  the  latter  com- 
munity agreed  in  public  advertisement  to 
erect  a  new  courthouse  and  a  jail  in  the  event 
of  such  removal,  and  as  a  guaranty  of  good 
faith  deposited  with  the  ordinary  of  the 
county  certified  checks  for  $10,000.  The  re- 
moval was  duly  authorized.  Afterwards  the 
ordinary,  acting  for  the  county,  decided  that 
it  would  be  wise  to  erect  buildings  more  com- 
modious than  those  originally  planned  and 
costing  more  than  $10,000.  It  was  thereupon 
agreed  between  the  ordinary  and  the  com- 
mittee representing  the  citizens  of  Sylvester 
that  out  of  the  fund  deposited  the  ordinary 
should  buy  lots  for  the  courthouse  and  the 
jail,  and  use  the  remainder  in  paying,  as 
far  as  it  would  go,  other  necessary  expenses 
incident  to  removing  the  old  offices  and 
erecting  the  new  buildings;  but  it  was  stipu- 
lated, in  order  to  avoid  charges  for  handling 
the  fund,  that  the  same  should  be  disbursed 
by  the  ordinary  directly,  and  should  not  be 
handled  through  the  county  treasury.  There 
was  a  condition  In  the  original  offer  that  all 
expenses  of  an  election  contest  should  first 
be  paid  out  of  the  sum  above  mentioned; 
and  these  expenses,  amounting  to  $1,310,  were 
retained  before  the  money  was  turned  over 
to  the  ordinary.  Out  of  the  fund  which  went 
into  his  hands  the  ordinary  bought  lots  for 
the  courthouse  and  the  Jail,  and  used  the 
remainder  of  the  money,  with  the  exception 
of  about  $2,000,  in  paying  the  architect's  fee 
and  similar  bills.  Before  the  sum  of  $2,000. 
Just  referred  to,  was  expended,  the  ordinary 
decided  to  remove  from  the  county;  and,  with 
the  consent  of  the  committee,  he  paid  that 
amount  into  the  county  treasury.  After  the 
ftmds  came  into  the  hands  of  the  ordinary, 
the  county  treasurer  demanded  that  they  be 
paid  into  the  treasury.  Except  to  the  extent 
indicated  above,  this  demand  was  refused. 
Thereupon  the  treasurer  sued  for  his  com- 
missions on  the  money  and  recovered  Judg- 
ment for  commissions  on  the  full  amount,  less 
the  sum  retained  for  expenses  of  the  con- 
test and  the  $2,000  which  had  been  paid  over 
to  him. 

In  the  argument  of  the  case  many  nice 
questions  were  ably  presented.  We  do  not 
deem  it  necessary  to  enter  at  length  upon  a 
discussion  of  them;  for,  after  full  considera- 
tion of  them  all,  we  think  that  the  case  finally 
turns  upon  the  points  herein  decided.  While 
by  Pol.  Code  1895,  §  458,  "all  county  funds 
are  to  be  paid  to  and  disbursed  by  the  county 
treasurer,  except  such  as  may  be  specifically 
excepted  by  law,  and  then  to  be  collected  and 
disbursed  as  specially  directed,"  and  while 
by  Pol.  Code  1895,  i  460,  it  is  the  duty  of 


Ga.) 


SOLOMON  r  STATE, 


881 


that  officer  "to  diligently  collect  from  all 
officers  and  others  all  county  dues,"  yet  we 
do  not  think  that  the  fund  in  controversy  was 
a  county  fund  in  the  sense  used  in  the  stat- 
ute; nor  do  we  think  that  the  treasurer  had 
the  right  to  demand  of  the  ordinary  custody 
of  the  same.  We  concede  that  the  citizens  of 
Sylvester  might  have  made  a  donation  of 
money  to  the  county  funds  of  the  county  (in- 
deed, such  seems  to  have  been  the  result 
when,  with  their  consent,  the  ordinary  paid 
the  $2,000  into  the  county  treasury);  and  in 
that  event  such  money  would  pass  beyond 
the  control  of  the  donors  and  become  subject 
to  the  sole  control  of  the  county  authorities. 
On  the  other  hand,  there  was  no  obstacle  to 
prevent  their  making  a  donation  on  the  con- 
dition that  the  money  should  not  become 
county  funds,  but  should  be  so  invested  that 
It  should  pass  into  the  custody  of  the  coun- 
ty In  the  shape  of  property,  and  not  of  cash. 
The  ordinary  did  not  hold  the  money  in  this 
case  as  the  agent  of  the  county  as  a  corpora- 
tion, but  as  the  agent  of  the  donors;  the 
fund  possibly  being  impressed  with  an  im- 
plied trust  in  favor  of  the  citizens  of  the 
county,  who  are  in  legal  contemplation  a  dif- 
ferent entity  from  the  county  as  a  corpora- 
tion. Compare  Justices  v.  Plank  Road  Co., 
9  Ga.  485,  486.  The  treasurer  could  not  have 
successfully  demanded  this  fund  from  the 
committee  of  citizens;  nor  did  he  have  the 
right  to  demand  it  from  their  agent,  the 
ordinary,  although  this  agency  may  have 
been  lodged  in  the  same  person  in  whom  of- 
ficially was  vested  jurisdiction  in  county 
matters.  If  he  had  demanded  the  fund  of 
the  ordinary,  it  would  have  been  a  complete 
reply  on  the  latter's  part  that  h#  had  been 
forbidden  to  deliver  it  by  the  very  terms  of 
the  conditions  on  which  It  came  into  his 
hands.  Unless  the  treasurer  had  a  right  to 
demand  the  fund,  his  claim  to  commissions 
must  be  unsuccessful.  Wood  v.  Commission- 
ers of  Greene  County,  60  Ga.  556;  City  of 
Baxley  v.  Holton,  114  Ga.  724,  40  S.  B.  728; 
Board  of  Roads  and  Revenues  v.  Clark,  117 
Ga.  291,  43  8.  B.  722.  The  county  treasurer 
Is  not  entitled  to  commissions  on  anything 
but  money.  His  bond  is  not  responsible  for 
anything  else.  The  county  receives  and  takes 
other  property  without  his  intervention.  The 
donation  in  this  case,  when  it  came  finally 
Into  the  custody  of  the  county,  came  as  prop- 
erty, not  as  cash;  hence  the  claim  for  com- 
missions should  have  been  denied. 

It  is  true  that  there  is  in  the  record  an 
official  order  of  the  ordinary,  sitting  for  coun- 
ty purposes,  in  which  it  is  recited  that  he 
accepts  the  cash  deposited  with  him  in  lieu 
of  the  former  proposition  of  the  citizens  to 
erect  the  buildings;  but  other  recitals  in  the 
same  order  restrict  the  meaning  of  the  lan- 
guage so  used,  and  it  is  clear  from  the  parol 
proof  that,  even  at  the  time  of  the  passage 
of  this  order,  the  former  agreement  that  the 
donation  should  come  finally  into  the  custody 


of  the  county  in  the  form  of  specifics  bought 
with  the  money,  and  not  of  cash,  was  never 
abrogated.  The  trial  judge  held  that  this 
parol  evidence  had  no  probative  value;  that 
It  could  not  vary  t*e  r^itais  of  the  order. 
In  this  he  erred.  This  order  wasr  not  such  a 
contract  as  created  an  estoppel  against  the 
truth  being  shown  in  variance  or  explanation 
thereof.  Besides,  the  treasurer  could  not 
make  this  question,  as  he  was  not  a  party  to 
the  agreement.  The  ordinary  could  not  make 
the  county  liable  for  commissions  on  a  fund 
which  he  had  not  in  fact  received  as  a  coun- 
ty fund,  no  matter  how  solemnly  he  may 
have  asserted  he  had  so  received  it.  If  the 
recitals  of  fact  of  the  ordinary  in  his  order 
are  to  be  taken  as  meaning  that  he  had  re- 
ceived an  unconditional  donation  in  cash,  in 
the  light  of  the  irecord  such  statement  was 
not  the  truth  of  the  transaction;  and  the 
treasurer  must  recover  from  the  county  upon 
the  truth  of  the  transaction,  and  not  other- 
wise. 
Judgment  reversed. 


(2  Oa.  App.  163) 
EPPS  V.  STATE.     (No.  457.) 
(Court  of  Appeals  of  Georgia.    June  19,  1907.) 

1.  Jury— Pebemptoby    Chaixenges—Numbeb 
—Statutory  Peovisions. 

Under  the  act  establishing  the  city  court 
of  Jefferson vi He,  the  defendant  in  criminal  cases 
is  given  the  right  to  seven  i>eremptory  challenges, 
and  the  state  to  five.  Acts  1905,  p.  248.  Where, 
in  the  trial  of  a  criminal  case  in  that  court,  the 
defendant  exercised  this  right  and  challenged 
peremptorily  seven  of  the  jurors,  but  the  state 
challenged  peremptorily  only  three  jurors,  there 
was  no  error  In  the  judgment  of  the  court  in  re- 
fusing to  allow  the  defendant  the  two  peremp- 
tory challenges  which  had  been  waived  by  the 
state.  The  contention  that  the  defendant  was 
entitled  to  the  peremptory  challenges  which  the 
state  had  not  used,  in  addition  to  the  seven  al- 
lowed to  him  by  law,  is  utterly  without  merit. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  f  616.] 

2.  Wbit  of  Error— Evidence— Sufficiency. 

No  other  error  of  law  is  complained  of,  and 
the  verdict  was  fully  authorized  by  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Jeffersonvllle; 
W.  M.  Clements,  Judge. 

Will  Epps  was  convicted  of  a  crime,  and 
he  brings  error.    AfQrmed. 

B.  V.  Hardeman,  S.  A.  Crump,  and  L.  D. 
Moore,  for  plaintiff  in  error.  M.  J.  Canh 
well,  Sol.,  for  the  State. 

HILL,  O.  J.   Judgment  afllrmed. 


(2  Ga.  App.  92) 

SOLOMON  V.  STATE.     (No.  867.) 

(Court  of  Appeals  of  (Georgia.     May  24,  1907.) 

1.  Cbiminal  Law— Conduct  op  Tbial— Re- 
marks OF  Judge. 

Taken  in  connection  with  the  charge  on  the 
same  subject,  it  is  not  error  to  state,  m  ruling 
upon  the  admissibility  of  testimony  relative  to 
dying  declarations,  that  "the  rule  is  this — the 


382 


68  SOUTHEASTERN  BEPOBTEB. 


(Oa. 


meaning  of  the  law  is  this:  That  when  a  man 
feels  like  he  is  in  a  dying  condition,  and  makes 
a  statement,  it  has  the  same  weight  as  if  made 
under  oath,  upon  the  theory  that  a  man  in  a 
dying  condition  would  not  misrepresent  a  fact." 

2.   HOIUOIDB  —  iNSTBUCnONS   —   VOLUNTABY 

Man8i«aughteb— Obiminai.  Law— Habmless 
Ebbob — Ebbonbous  Instbuctionb. 

Under  the  evidence  submitted,  the  law  of 
voluntary  manslaughter  should  have  been  given 
in  charge  to  the  jury,  and  the  jury  were  proper- 
ly instructed  upon  that  subject  by  the  trial 
judge.  ''Minor  verbal  inaccuracies  in  the  charge, 
not  calculated  to  mislead  the  jury,  do  not  con- 
strain the  grant  of  a  new  trial.''  Moody  v. 
State,  58  S.  E.  262,  1  6a.  App.  772. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  i  655;  vol.  14,  Criminal 
Law,  §  1438.] 

8.  New  Tbial— Newlt  Discovebbd  Etidenob 
— Natube  of  Evidence  Disco vebed. 

The  ffround  of  the  motion  for  a  new  trial, 

Sredicated  upon  alleged  newly  discovered  evi- 
ence,  presents  no  reason  for  setting  aside  the 
verdict,  and  does  not  commend  itself  to  favor- 
able consideration.  When  the  affidavits  filed  in 
connection  with  this  ground  are  considered,  no 
reason  is  afforded  for  oelieving  that  on  another 
trial  a  different  result  would  or  should  be  ob- 
Uined. 
4.  Same— Gbounds. 

The  numerous  grounds  of  the  motion  for 
a  new  trial  not  specifically  treated  by  the  rul- 
ing  above   announced   disclose   no    reason   for 
reversing  the  judgment  refusing  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; T.  A.  Parker,  Judge. 

Mark  Solomon  was  convicted  of  man- 
slaughter, and  he  brings  error.*   Affirmed. 

A.  C  Pate,  Marion  Turner,  and  Shelby  My- 
rick,  for  plaintiff  in  error.  Bu  D.  Graham, 
Sol.  Gen.,  for  the  State. 

BUSSELL,  J.  Mark  Solomon  was  indicted 
for  the  offense  of  murder,  and  was  convicted 
of  the  offense  of  manslaughter.  After  con- 
viction, a  motion  for  a  new  trial  was  made 
and  was  overruled,  and  the  bill  of  exceptions 
assigns  error  upon  the  judgment  refusing  a 
new  trial.  As  appears  from  the  record,  the 
defendant  and  one  Oscar  Newman  had  an  al- 
tercation on  the  night  of  November  15,  1885, 
in  which  Newman  was  cut  in  the  side,  and 
Newman  died  three  days  later  from  the  ef- 
fects of  the  wound.  They  were  returning 
home  along  the  road  after  having  called  on 
some  young  girls.  Newman  was  about  18 
years  of  age;  Solomon,  perhaps  a  little 
younger.  A  dispute  arose  about  an  apple 
which  Solomon  or  Newman  had  given  to  one 
of  the  young  ladies  that  evening,  both  of 
them  having  given  an  apple  to  the  same 
young  girl.  B'our  of  the  young  men  were 
going  along  the  road  togethei^— Newman,  Sol- 
omon, Henry  Dixon,  and  J.  T.  Grimsley. 
Grimsley  had  given  an  apple  to  Newman,  and 
he  asked  Newman  what  be  did  with  the  ap- 
ple he  gave  him.  Newman  replied:*  '*!  gave 
it  to  my  girl."  The  defendant  remarked  that 
a  respectable  girl  would  not  take  an  apple 
from  a  young  man.  Newman  then  said: 
''Yes;  I've  given  her  baskets  full."  Solomon 
again  said  that  no  respectable  young  lady 


would  take  an  apple  from  a  young  man. 
Newman  said:  "My  sisters  are  respectable." 
Then  Solomon  said,  '*You  must  be  a  damn 
fool,"  and  Newman  struck  Solomon  across 
the  shoulders  with  a  walking  cane.  As  he 
did  so,  Solomon  made  a  back-handed  lick,  as 
they  were  walking  side  by  side.  As  soon  as 
the  lick  was  made,  Newman  said:  ''Boys  he 
has  cut  me."  They  were  at  the  fence  where 
Newman  turned  off  to  go  through  the  field. 
Dixon  and  Grimsley  went  with  Newman 
through  the  field.  The  defendant  went  on 
home.  Newman  had  gone  only  a  little  way 
in  the  field  before  he  had  to  lie  down.  Help 
was  sunmioned  from  his  home,  and  he  was 
carried  there.  Newman  said:  "He  has  cut 
me."  Solomon  picked  up  a  limb  lying  In  the 
road,  and  drew  it  back  and  said:  "If  you 
haven't  enough,  I'll  give  you  enough."  The 
cane  with  which  Newman  struck  Solomon 
was  a  little  limber  cane  about  the  size  of  a 
finger.  It  was  not  a  stick  that  one  could 
kill  another  with.  Newman  lived  three  days 
and  three  nights.  According  to  the  .witness 
Grimsley,  Dixon  and  himself  were  walking 
together,  and  the  defendant  and  the  deceas- 
ed were  also  walking  together;  but  the  evi- 
dence does  not  disclose  which  couple  was 
ahead  of  the  other.  The  first  thing  that  at- 
tracted Grimsley' s  attention  was  that  Solomon 
called  Newman  a  "damn  fool,"  and  all  stop- 
ped. The  next  thing  that  occurred  was  that 
Newman  struck  Solomon  with  a  little  walking 
cane,  and  the  next  was  a  back-hand  lick  from 
Solomon,  and  Newman's  exclamation  that 
be  was  cut  Grimsley  did  not  see  any  knife. 
It  was  at  night,  and,  though  the  moon  was 
shining,  it  was  cloudy.  The  state  proved 
the  dylna  statement  of  the  deceased  by  Jesse 
Newman,  his  father.  This  statement  was  as 
follows:  "You  heard  me  and  Dixon  as  we 
were  going  down  to  Mrs.  Jesup's.  You  heard 
me  shaking  the  apples  off  the  trees.  I  gave 
one  to  one  of  the  girls.  On  the  return  back 
home  Mr.  Solomon  got  in  a  dispute  about  it 
He  ran  under  me  and  cut  me.  As  he  cut  oie, 
I  struck  him  with  that  little  cane."  The 
wound  was  In  the  abdomen  of  the  deceased, 
about  opposite  the  navel  and  about  two  inch- 
es long,  ranging  downwards.  It  did  not  go 
straight  in.  This  is  the  case  on  the  part  of 
the  state.  The  defendant's  statement  was, 
that  the  deceased  struck  him  with  a  stick,  and 
that  he  then  reached  down,  took  up  a  limb» 
and  drew  It  back  at  the  defendant,  who  was 
approaching  him  with  a  knife  drawn,  having 
pulled  it  from  his  left-hand  pocket,  and  that 
he  (Solomon)  hit  Newman  over  the  head  with 
the  limb,  and  Newman  ducked  down,  and  as 
he  went  down  he  said,  "I  am  cut,!'  and  then 
Newman  got  up,  shut  his  knife  up,  and  put 
it  in  his  pocket  Solomon's  contention  about 
the  knife  was  that,  if  Newman  was  cut,  he 
cfut  himself.  The  defendant  was  Indicted 
shortly  after  the  killing,  but  for  some  reason 
not  disclosed  by  the  record  he  was  not  tried 
for  more  than  21  years.  He  moved  for  a 
new  trial  upon  various  grounds. 


Ga.) 


SOLOMON  y.  STATE. 


383 


In  the  first  assignment  of  ernnr  It  is  in- 
sisted that  the  Jndge  erred  in  saying,  in  the 
presence  of  the  Jury,  while  ruling  upon  the 
admissibility  of  certain  testimony  relative  to 
the  dying  declaration  of  Oscar  Newman: 
"Tlie  rule  is  this — ^the  meaning  of  the  law  is 
this:  That  when  a  man  feels  like  he  is  in  a 
dying  condition,  and  makes  a  statement,  it 
has  the  same  weight  as  if  made  under  oath, 
upon  the  theory  that  a  man  in  a  dying  condi- 
tion would  not  misrepresent  a  fact"  It  is 
insisted  that  tliis  language  contained  an  er- 
roneous statement  of  the  law  as  to  the 
weight  and  effect  of  a  dying  declaration,  and 
-was  calculated  to  impress  the  Jury  that  the 
deceased  would  not  misrepresent  the  facts  of 
the  difficulty  which  occurred  between  him 
and  the  defendant,  and  that  the  statement  of 
the  court  amounted  to  an  expression  of  opin- 
ion, in  the  presence  of  the  jury,  upon  the 
evidence.  We  do  not  think  that  the  assign- 
ment of  error  is  well  taken.  The  court  cor- 
rectly stated  the  reason  underlying  the  ad- 
missibility of  dying  declarations.  There  was 
no  expression  or  intimation  of  opinion  as  to 
what  weight  the  Jury  should  give  the  evi- 
dence, in  saying  that  such  statements  are  ad- 
mitted **upon  the  theory  that  a  man  in  a 
dying  condition  would  not  misrepresent  a 
fact" 

The  second  assignment  of  error  complains 
that  the  court  charged  the  law  of  voluntary 
manslaughter,  and  read  to  the  Jury,  as  a 
part  of  the  charge  on  that  subject,  section  66 
of  the  Penal  Code  of  1895.  The  plaintiff  in 
error  insists  that  the  court,  by  reading  the 
entire  section,  gave  the  Jury  the  impression 
that  voluntary  and  involuntary  manslaugh- 
ter were  one  and  the  same  thing,  and  could 
have  prevented  the  Jury  from  brhiging  in  a 
verdict  of  involuntary  manslaughter;  and  the 
plaintiff  in  error  insists,  further,  that  the 
Judge  should  not  have  charged  upon  the  sub- 
ject of  voluntary  manslaughter  at  all.  This 
assignment  is  absolutely  without  merit  All 
the  evidence  in  the  case  shows  a  sudden 
quarrel,  and  not  to  have  charged  upon  the 
subject  of  voluntary  manslaughter  would 
have  been  manifest  error.  It  would  have 
been  more  proper  to  omit  the  definition  of  in- 
voluntary manslaughter,  contained  in  sec- 
tion 65,  as  no  view  of  the  case  rendered  a 
charge  upon  involuntary  manslaughter  ap- 
plicable; but  the  error,  if  any,  was  certainly 
harmless. 

There  is  no  merit  in  the  third  ground,  in 
which  exception  is  taken  to  the  charge  of  the 
conrt 

The  portions  of  the  charge  excepted  to  in 
the  fourth,  fifth,  and  sixth  grounds  of  the 
amended  motion  are  correct  presentations 
of  principles  of  law  applicable  to  the  facts 
of  the  case.  The  charge  excepted  to  in  the 
fourth  ground  was  as  follows:  "If  they  [the 
facts  and  circumstances  surrounding  the 
case]  were  such  as  to  excite  the  fears  of  a 
reasonable  man  that  some  bodily  harm,  less 
than  a  felony,  was  imminent,  and  the  defend- 


ant killed  the  deceased  under  these  circum- 
stances, he  would  be  guilty  of  voluntary  man- 
slaughter.*' The  fifth  ground  complains  of 
the  following  charge:  "I  charge  you,  further, 
that  if  you  find  that  the  difficulty  between 
the  defendant  and  the  deceased  was  brought 
about  by  the  defendant  cursing  the  deceased, 
that  the  deceased  thereupon  struck  him  with 
a  stick—a  small  stick— that  the  stick  did  not 
make  a  sufficient  blow  to  be  disproportionate 
to  the  Insult  given,  and  that  thereupon  the 
defendant  stabbed  and  killed  the  deceased, 
he  would  be  guilty  of  murder."  The  charge 
complained  of  in  the  sixth  ground  was  giv- 
en in  connection  with  instructions  upon  the 
application  of  the  rule  of  reasonable^  doubt, 
and,  considered  in  connection  with  the  rest  of 
the  charge,  was  beneficial,  rather  than  hurt- 
ful, to  the  defendant  The  language  com- 
plained of  was  as  follows:  **If  you  are  not 
satisfied  of  his  guilt  of  the  crime  of  murder, 
then  consider,  under  the  rules  of  law  which 
I  have  given  you  in  charge,  as  applied  to  the 
evidence,  whether  the  defendant  is  guilty 
of  voluntary  manslaughter;  and,  if  you  are 
satisfied  that  he  is,  then  it  would  be  your 
duty  to  so  find.  The  punishment  for  volun- 
tary manslaughter  is  confinement  In  the  peni- 
tentiary for  not  less  than  1  nor  more  than  20 
years.  If  you  should  not  be  satisfied  to  a 
moral  and  reasonable  certainty,  and  beyond 
a  reasonable  doubt,  that  the  defendant  is 
guilty  of  the  offense  of  murder,  then  you  look 
to  the  law  as  given  you  in  charge,  and  the 
testimony  as  you  have  heard  it  from  the 
witness  stand  in  the  case,  and  see  whether 
or  not  the  defendant  is  guilty  of  the  lesser 
offense  of  voluntary  manslaughter;  and  if 
you  find  to  a  moral  and  reasonable  certain- 
ty and  beyond  a  reasonable  doubt  that  he  is, 
then  the  form  of  the  verdict  would  be:  'We,^ 
the  Jury,  find  the  defendant  guilty  of  volun- 
tary manslaughter.'  "  The  error  assigned  as 
to  these  three  extracts  from  the  charge  was 
that  a  charge  upon  the  subject  of  voluntary 
manslaughter  was  not  warranted  by  the  evi- 
dence; and,  as  we  have  stated  above,  a  con- 
sideration of  the  evidence  satisfies  us  that 
there  is  no  merit  in  these  exceptions. 

The  seventh  ground  of  exception  is  because 
the  court  charged  the  Jury:  "If  you  are 
satisfied  of  the  guilt  of  either  of  these  of- 
fenses, then  the  form  of  your  verdict  would 
be:  *We,  the  Jury,  find  the  defendant  guilty.' " 
Not  to  have  instructed  the  Jury  as  above 
quoted  would  have  been  error,  and  conse- 
quently there  is  no  merit  in  the  assignment  of 
error. 

The  eighth  ground  of  the  motion  relied 
upon  the  newly  discovered  evidenceTof  R.  S. 
Manning,  as  appears  in  two  affidavits,  both 
dated  November  6,  1905,  which  are  as  fol- 
lows: "Personally  appeared  before  me,  the 
undersigned,  an  officer  of  the  said  state  au- 
thorized by  law  to  administer  oaths,  R.  S. 
Manning,  who  on  oath  says  that  he  knew 
Oscar  Newman  before  he  died,  and  was  at 
Oscar  Newman's  home  on  the  Monday  or 
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Tuesday  before  the  Wednesday  on  which 
Oscar  Newman  died;  that  at  that  time 
Oscar  Newman  told  deponent  that  he  (Oscar 
Newman)  did  not  know  whether  Mark  Sol- 
omon cut  him,  or  whether  he  cut  himself,  as 
his  knife  was  open  In  his  pants  pocket  at  the 
time  of  the  difficulty  with  Solomon."  The 
second  affidavit  was  as  follows:  "Personally 
appeared  before  me,  the  undersigned,  an  of- 
ficer of  said  state  authorized  by  law  to  ad- 
minister oaths,  R.  S.  Manning,  who  on  oath 
says  that  he  knew  Oscar  Newman  before 
Oscar  Newman  died,  and  was  at  his  home 
Monday  or  Tuesday  before  he  died  on  Wed- 
nesday. That  deponent  examined  Oscar  New- 
man's clothes,  to  see  where  the  knife  which 
caused  the  wound  from  which  Newman  died 
cut  the  clothes.  Deponent  says  that  there 
was  a  hole  through  the  inside  lining  of  New- 
man's pants  pocket,  which  was  directly  over 
or  covered  the  wound  in  his  (Newman's) 
stomach,  which  caused  his  death ;  that  there 
was  no  hole  or  cut  In  the  outside  cloth. of 
the  pants;  that  the  pants  showed  no  other 
cut  except  the  one  in  the  lining  of  the  pocket; 
that  the  pants  were  the  ones  that  Newman 
wore  on  Sunday,  and  were  comparatively 
new." 

Waiving  the  point  that  Judge  A.  C.  Pate, 
one  of  defendant's  counsel,  as  appears  from 
the  record,  did  not  make  the  required  affi- 
davit, and  that  his  partner  could  not  swear 
that  Judge  Pate  did  not  know  of  the  facts 
therein  contained,  and  for  that  reason  the 
affidavit  would  not  be  admissible  in  evidence, 
we  think  that  the  ruling  of  the  court  was 
correct  in  refusing  to  grant  a  new  trial 
because  of  the  newly  discovered  evidence. 
In  the  first  place  there  was  conflict  between 
the  testimony  of  Manning  and  that  presented 
by  the  state  upon  the  hearing.  Two  witness- 
es swore  that  Manning  was  never  at  the 
home  of  Oscar  Newman  after  the  cutting,  and 
had  no  opportunity  to  have  any  conversa- 
tion with  him  or  to  see  his  pants,  as  he 
swears  he  did.  This  raised  a  question  of 
veracity,  and  called  for  an  exercise  of  dis- 
cretion and  choice  on  the  part  of  the  Judge 
of  the  superior  court,  with  which  an  appel- 
late court  could  not  interfere,  and  which 
it  would  not  control,  unless  that  discretion 
was  manifestly  abused.  Furthermore,  if 
there  had  been  no  contradiction  of  the  affi- 
davit of  Manning  by  other  witnesses,  the  phy- 
sical facts  testified  to  by  all  the  witnesses, 
and  not  contradicted  by  Manning  himself, 
sustain  the  judgment  of  the  Judge  of  the 
superior  court  in  not  granting  a  new  trial 
upon  the  newly  discovered  evidence.  All  of 
the  witnesses  testified  with  reference  to  the 
wound  that  it  was  above  the  pants  line,  on 
the  left-hand  side  of  the  abdomen,  and  rang- 
ed downward.  For  Manning's  testimony  to 
have  any  probative  value,  the  wound  would 
have  had  to  range  upward,  if  the  hole  which 
was  discovered  in  the  pants  was  caused  by 
the  same  stroke  as  caused  the  death  of 
young  Newman.    It   is  strange  that,   living 


in  the  same  neighborhood  with  the  parties 
to  this  case,  Mr.  Manning  retained  this  in- 
formation sacredly  locked  in  his  own  con- 
science for  21  long  years.  But  even  now  it 
could  not  produce  a  different  result  were 
another  trial  had;  for,  if  it  be  submitted  to 
the  Jury  that  Mr.  Manning  saw  a  hole  in 
the  pants  pocket  of  the  deceased,  whether 
on  the  right  or  left  hand  side  not  disclosed, 
when  all  the  testimony  shows  that  the  cut 
which  caused  the  death  of  the  deceased  was 
above  the  pants  line  on  the  left-hand  side, 
and  ranged  downward,  it  could  not  affect  the 
case.  The  affidavit  of  Manning  should  have 
at  least  disclosed  whether  the  pocket  was  the 
right-hand  or  the  left-hand  pocket  His  tes- 
timony as  to  the  statement  by  Oscar  Newman 
comes  under  the  rule  that  new  trials  will  not 
be  granted  for  newly  discovered  evidence 
merely  impeaching  in  its  character;  for  Mr. 
Manning  does  not  claim  to  have  seen  the 
difficulty  any  more  than  did  Mr.  Newman,  the 
father  of  the  deceased.  His  testimony,  there- 
fore, would  only  be  admissible  as  a  oon- 
tradictory  statement  made  by  the  deceased* 
and  for  the  purposes  of  discrediting  the  state- 
ment made  to  his  father. 

We  find  no  error  in  the  Judgment  overrul- 
ing the  motion  for  a  new  trial,  and,  being  a 
court  for  the  correction  of  errors  only,  we 
are  constrained  to  affirm  the  Judgment.  The 
judgment  must  be  predicated  upon  the  rec- 
ord, and  upon  nothing  else.  But,  in  view  of 
statements  made  in  the  argument,  the  truth 
of  which  We  admit,  we  would,  could  we  law- 
fully do  so,  award  the  plaintiff  in  error  a  new 
trial.  It  seems  to  us  a  proper  case  for  the 
exercise  of  executive  clemency;  but  we  have 
no  pardoning  power. 

Judgment  affirmed. 


(2  Ga.  App.  207) 
G.  V.  GRESS  CO.  V.  BERRY  BROS.,  Limited. 

(No   358.) 
(Ck>urt  of  Appeals  of  Georgia.    June  26,  1907.) 

Wbit  of  EaaoBr— Review. 

The  assignments  of  error  in  this  case  are 
wholly  without  merit,  and  the  finding  of  the 
court  was  fully  warranted  by  the  evidence. 

[I3d.  Note.— For  cases  in  point,  see  Cent.  t)ig. 
vol.  3,  Appeal  and  Error,  i  3855 ;  voL  43,  Sales, 
§  486.] 

(Syllabus  by   the  Court) 

Error  from  City  Ckmrt  of  Nashville;  H.  B. 
Peeples,  Judge, 

Action  by  Berry  Brothers,  Limited,  against 
the  G.  V.  Gress  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hendricks,  Smith  &  Christian,  for  plaintiff 
in  error.  Buie  &  Knight,  for  defendant  in 
error. 

HILL,  O.  J.  Berry  Bros.,  Limited,  brought 
suit  against  the  G.  V.  Gress  Company  on  an 
open  account  in  the  city  court  of  Nashville. 
The  case  was  tried  by  the  court  by  consent 
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of  cooDsel  without  a  Jury*  and  Judgment  was 
entered  for  the  plaintifl  for  the  amount  sued 
for.  The  defendant  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  on  this  Judg- 
ment error  is  assigned. 

The  motion  for  a  new  trial  was  based  on 
the  usual  statutory  grounds,  and  on  the  fol- 
lowing grounds,  set  forth  in  an  amendment 
to  the  motion:  (1)  In  refusing  to  exclude 
the  second  and  third  direct  interrogatories, 
and  the  answers  thereto,  of  Orvi  G.  Lalce,  the 
only  witness  for  the  plaintiff;  the  objection 
being  that  the  said  interrogatories  were  lead- 
ing. (2)  Because  the  account  sued  upon  was 
not  sworn  to  by  any  person  authorized  to 
swear  to  it ;  it  being  sworn  to  by  Henry  W. 
Seyler,  boolslseeper.  (3)  Because  the  account 
sued  upon  was  not  proved  as  required  by 
law.  (4)  Because  no  delivery  was  ever  shown 
by  the  plaintiff  to  any  person  or  corporation 
for  the  defendant,  or  to  the  defendant  Itself. 

The  second  interrogatory,  objected  to  as 
leading,  was  as  follows:  "If,  in  answer  to 
the  first  question,  you  state  that  you  are 
credit  manager  for  the  plaintiff,  then  state 
what  transactions  plaintiff  had  with  the  de- 
fendant m  the  year  1004."  We  do  not  think 
this  Interrogatory  was  leading.  Besides,  the 
allowance  of  leading  questions  is  a  matter 
within  the  disctetion  of  the  trial  Judge,  and 
his  Judgment  will  be  reversed  only  where  it 
is  apparent  that  injustice  has  been  done. 
Certainly  this  does  not  appear  in  the  allow- 
ance of  this  question  and  answer.  Georgia 
R.  Co.  V.  Churchill,  113  Ga.  14,  38  8.  E.  336; 
City  of  Rome  v.  Stewart,  116  Ga.  738,  42  S. 
E.  1011.  The  objection  to  the  third  interroga- 
tory appears  from  the  record  not  to  have  been 
made  and  filed  with  the  Interrogatories  be- 
fore the  Issuing  of  the  commission.  Civ. 
Code  1895,  §  5668. 

The  petition  in  this  case  was  strictly  in  ac- 
cordance with  the  pleading  act,  and  a  bill  of 
particulars  containing  each  Item  of  the  ac- 
count was  made  a  part  of  the  petition  and 
sworn  to  by  the  bookkeeper  of  the  plaintiff. 
It  was  not  necessary  to  verify  the  petition, 
or  any  part  thereof,  suit  having  been  brought 
in  a  court  of  record ;  and  the  defendant's  fil- 
ing an  answer  unverified  shows  that  the  peti- 
tion was  considered  as  an  unverified  one. 
The  petition  having  fully  set  out  the  items  of 
the  account,  it  was  only  necessary  on  the 
trial  to  prove  the  Items  by  competent  testi- 
mony. 

The  account  sued  upon  was  clearly,  ac- 
curately, and  fully  proved  by  the  testimony 
of  the  credit  man  of  the  plaintiff,  who  testi- 
fied positively  from  his  own  knowledge  of 
the  facts.  It  is  not  pointed  out  in  this  as- 
signment of  error  in  what  manner  or  In 
what  particular  the  account  was  not  proved 
as  required  by  law;  and  this  court  is  not 
aware  of  any  better  way  to  prove  a  fact 
than  by  a  witness  who  swears  that  of  his 
own  knowledge  he  knows  the  fact  to  be  true. 
The  credit  man  of  the  plaintiff  swore  positive- 
ly and  of  his  own  knowledge  that  in  the  year 
5SS.E.-25 


1904  the  plaintiff  sold  and  shipped  to  the 
defendant  the  goods  as  itemized  and  made  a 
part  of  the  petition.  In  the  absence  of  evi- 
dence to  the  contrary,  this  would  be  suf- 
ficient proof  of  delivery. 

We  are  constrained  to  say  in  this  case  that 
in  our  opinion  the  assignments  of  error  are 
entirely  without  merit,  and  the  finding  of 
the  Judge  was  fully  warranted  by  the  evi- 
dence. 

Judgment  affirmed. 


(2  Ga.  App.  124) 
WHITFIELD  V.  STATE.     (No,  432.) 
(Court  of  Appeals  of  Georgia.    May  28,  1907.) 

1.  Criminal  Law  — Tbial  — Instbuctions  — 
Chabob  on  Poeinvs  and  Nsqative  Testi- 
mony. 

Where  the  state  relied  upon  positive  testi- 
mony as  proof  of  the  criminal  act,  and  the  de- 
fendant relied  upon  negative  testimony  to  dis- 
prove such  criminal  act,  it  was  error  for  the 
court  to  charge,  without  qualification,  the  rule 
for  determining  the  relative  value  of  positive 
and  negative  testimony  as  contained  in  Pen. 
Code  1W)5,  9  9S5.  In  connection  with  th^  rule 
for  weighing  the  testimonv  as  emlx)died  in  this 
section,  the  court  should  also  have  instructed  the 
jury  to  consider  and  pass  upon  the  credibility  of 
the  witnesses. 

2.  Intoxicating  Liquobs->Cbiminal  Pbos- 
EcuTioNs— Instbuctions. 

While  it  is  not  necessary  that  the  person 

{)rosecuted  for  the  act  of  selling  should  own  the 
iquor,  yet  the  question  of  ownership  is  one  of 
the  elements  which  the  jury  may  Iook  to  in  de* 
termining  who  made  the  sale;  and  in  a  prose- 
cution for  the  unlawful  sale  of  liquor,  where 
the  defense  was  that  the  defendant  neither  own- 
ed nor  sold  the  liquor,  it  was  error  to  instruct 
the  jury  that  the  title  of  the  liquor  alleged  to 
have  been  sold  was  not  a  matter  for  them  to 
consider. 

8.  Same— Evidence— Admissibilitt. 

Apart  from  a  minor  error  in  the  exdusioD 
of  testimony,  no  other  error  appears. 
(Syllabus  by  the  Court) 

Error  from  City  Ck)urt  of  Monticello;  W. 
M.  Clements,  Judge. 

*  Lewis  Whitfield  was  convicted  of  an  unlaw- 
ful sale  of  liquor,  and  he  brings  error.  Re- 
versed. 

Greene  F.  Johnson*  for  plaintiff  in  error. 
Doyle  Campbell,  Sol.,  for  the  State. 

HILL,  C.  J.  The  defendant  was  indicted 
and  convicted  for  selling  without  license  spir- 
ituous, alcoholic,  malt,  and  intoxicating  liq- 
uors in  Jasper  county.  The  testimony  against 
him  was  given  by  one  witness,  who  swore  that 
he  bought  four  bottles  of  beer  from  him,  pay- 
ing therefor  50  cents;  the  beer  being  in  the 
house  where  the  defendant  and  several  other 
negroes  were  drinking  whisky  and  beer.  -  The 
witness  testified  that  the  defendant  told  him, 
at  the  time  he  sold  him  the  four  bottles  of 
beer,  that  it  did  not  belong  to  him,  but  be- 
longed to  one  John  Glover.  The  defendant 
introduced  two  witnesses,  who  testified  that 
they  were  present  In  the  bouse  at  the  same 
time  with  the  witness  for  the  state,  and  saw 
bim  get  the  four  bottles  of  beer  from  the  de- 
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fendant,  and  heard  him  tell  the  witness  for 
the  state  that  the  beer  did  not  belong  to  him» 
but  to  one  John  Olover;  that  the  beer  was  in 
a  box  which  was  marked  "John  Glover." 
Both  these  witnesses  swore  that,  if  the  wit- 
ness for  the  state  paid  the  defendant  any 
^  money  for  the  beer,  they  did  not  see  him  do 
so,  and  they  were  present  all  the  time.  They 
also  stated  that  they  got  some  beer  from  the 
defendant  on  the  same  occasion,  but  paid 
him  no  money.  The  defendant  further  offered 
to  prove  by  these  two  witnesses  that  they  paid 
John  Glover  for  the  beer  which  they  got 
from  the  defendant;  but  this  testimony  was 
excluded  by  the  court.  This  was  all  the  evi- 
dence in  the  case.  The  defendant  stated  that 
the  beer  did  not  belong  to  him,  but  that  he 
had  been  asked  to  carry  it  to  the  house  by 
the  owner,  John  Glover,  and  that  he  did  not 
sell  any  of  the  beer  to  the  witness  for  the 
state,  or  to  any  one  else,  but  that  this  wit- 
ness and  his  witnesses  took  some  bottles  of 
beer  out  of  the  house. 

1.  The  Judge,  in  his  charge,  gave  without 
qualification  the  rule  embodied  in  Pen.  Code 
1895,  §  965,  as  to  the  relative  value  of  posi- 
tive and  negative  testimony.  While  the  facts 
presented  a  typical  case  for  the  application 
of  this  rule,  the  Judge  erred  in  not  also  giv- 
ing, in  connection  therewith,  the  qualifica- 
tion that  the  Jury,  in  weighing  such  testimony, 
should  also  consider  and  pass  upon  the  ques- 
tion of  the  credibility  of  the  witnesses.  It 
has  been  repeatedly  held  by  the  Supreme 
Court,  and  by  this  court  in  the  three  recent 
cases  of  Wood  v.  State,  1  Ga.  App.  684,  58 
S.  E.  271,  Phillips  V.  State,  1  Ga.  App.  687, 
57  S.  B.  1079,  and  Thomas  v.  State,  Id.,  that 
section  985  of  the  Penal  Ck)de  of  1895  should 
never  be  given  in  charge  to  the  Jury,  except 
with  the  qualification  above  stated.  '*In 
weighing  evidence  its  character  as  to  being 
positive  or  negative  is  one  element  for  con- 
sideration ;  but  it  is  not  the  only  one.  Cred- 
ibility is  also  essentially  involved."  War- 
rick V.  State,  125  Ga.  142,  53  S.  E.  1031. 

2.  Error  is  also  assigned  on  the  following 
charge  by  the  court:  "I  charge  you  that  the 
question  of  the  title  of  the  beer  alleged  to 
have  been  sold  is  not  a  matter  for  you  to 
consider."  Of  course,  the  defendant  was 
guilty,  if  he  sold  the  beer,  whether  it  be- 
longed to  him  or  to  some  one  else;  but  he 
contended,  and  introduced  evidence  in  sup- 
port of  his  contention,  that  the  beer  did  not 
belong  to  him,  and  that  he  did  not  sell  it  at 
all,  and  the  question  of  ownership  might 
have  been  considered  by  the  Jury  as  a  fact 
corroborating  the  defendant's  statement  and 
supporting  his  contention.  It  would  not 
have  been  error  for  the  court  to  instruct  the 
jury  that,  if  they  believed  that  the  defendant 
sold  the  beer  or  assisted  in  selling  it,  the  ques- 
tion of  ownership  was  immaterial;  but  we 
think  the  court  went  too  far  in  charging,  un- 
der the  facts  of  this  case,  that  the  question 
of  ownership  was  not  a  matter  for  them  to 
consider  at  alL 


8.  We  thhik  the  court  erred  in  excluding 
the  testimony  of  the  two  witnesses  to  the  ef- 
fect that  each  got  beer  at  the  same  time  and 
place  that  the  witness  for  the  state  got  his 
beer,  but  that  they  did  not  pay  the  defendant 
therefor,  but  did  pay  one  John  Glover.  While 
the  purchase  of  the  beer  by  these  two  wit- 
ne^es,  and  their  payment  for  the  same  to 
John  Glover,  were,  in  a  sense,  a  separate 
transaction  from  the  one  for  which  the  de- 
fendant was  tried,  yet  it  did  in  some  degree 
tend  to  establish  the  contention  of  the  defend- 
ant that  the  beer  did  not  belong  to  him,  and 
that  he  was  not  selling  it  The  fact  that  these 
two  witnesses  got  the  beer  at  the  same  time 
and  place  as  did  the  witness  for  the  state, 
and  did  pay  therefor  the  party  whom  the 
defendant  claimed  was  the  owner,  was  of  pro- 
bative value  as  corroborating  his  contention. 

The  other  assignments  of  error  we  think 
are  without  merit;  but,  for  the  reasons  stat- 
ed, we  think  the  court  erred  in  refusing  to 
grant  the  defendant  a  new  triaU 

Judgment  reversed. 


(2  Ga.  App.  223.) 
SHEFFIELD  et  al.  v.  JOHNSON  COUNTY 

SAVINGS  BANK.    (No.  410.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

1.  Bills  and  Notes  ^  Indobsehent — Sum- 
ciENGT— Seal. 

Writing  and  signature'  are  necessary  to  the 
formal  indorsement  of  a  negotiable  instrument; 
but  no  particular  form  of  signature  is  necessary, 
any  form  adopted  as  such  being  sufficient.  A 
seal  is  unnecessary  to  its  sufficiency,  whether 
it  be  that  of  a  private  person  or  of  a  corpora- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  1829.] 

2.  Same. 

In  a  suit  by  the  plaintiff  as  the  transferee  of 
a  negotiable  instrument,  a  written  indorsement 
thereon,  bearing  as  the  signature  only  the  cor- 
porate name  of  the  payee,  not  accompanied  by 
the  name  of  the-af^ent  by  whom  affixed  nor  by 
the  corporate  seal,  is  nevertheless  sufficient  proof 
of  the  transfer,  unFess  the  indorsement  be 
8i>ecifically  denied  on  oath. 

[Ed.  Note.-— For  cases  in  point,  see  CenL  Dig. 
vol.  7,  Bills  and  Notes,  S  1022.] 

3.  Same  —  Actions  ~  Bubden  of  Pboof  oxt 
Showing  Failube  of  Considebation. 

While  by  common  law  and  by  general  law, 
as  recognized  in  most  of  the  American  states 
and  possibly  in  this  state,  if  the  defendant  in 
an  action  by  the  legal  holder  of  a  negotiable 
promissory  note  shows  that  the  note  was  pro- 
cured by  fraud  or  duress,  or  that  it  is  founded 
upon  an  illegal  consideration  or  an  original  total 
lack  of  consideration,  the  burden  of  proving 
that  he  is  a  bona  fide  holder  for  value  is  cast 
upon  the  plaintiff,  yet  no  such  result  follows 
from  proof  showing  mere  failure  of  considera- 
tion, total  or  partial. 

[Ed.  Note.—For  cases  in  point  see  OaL  Dig. 
vol.  7,  Bills  and  Notes,  S  1677.] 

4.  Same — Evidence— Sxtfficienot. 

The  verdict  directed  in  this  case  Is  larger 
in  amount  than  the  proof  warrants. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Blakely;  W.  A. 
Jordan,  Judge. 
Action   by    the   Johnson   County   Sayings 


Ga.) 


SHEFFIELD  ▼.  JOHNSON  COUNTY  SAVINGS  BANK. 


387 


Bank  against  R.  H.  Sheffield  and  others,  ad- 
ministrators. Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

Pottle  &  Glessner  and  R,  H.  Sheffield,  for 
plaintiffs  in  error.  Bush  &  Stapteton  and 
Oliver  &  Russell,  for  defendant  in  error. 

POWEIrL,  J.  The  plaintiff  sued  upon  a 
negotiable  promissory  note  made  by  the  de- 
fendants' intestate,  payable  to  the  New  Eng- 
land Jewelry  Company.  Upon  the  back  of 
the  note  was  an  indorsement  as  follows: 
"March  2, 1903.  For  value  received,  we  here- 
by sell  and  assign  the  within  note  to  the 
Johnson  County  Savings  Bank.  New  Eng- 
land Jewelry  Co."  The  defendant  pleaded, 
and  attempted  to  prove,  that  the  considera- 
tion of  the  note  was  jewelry,  alleged  to  be 
good  serviceable  gold-plated  and  gold-filled 
Jewelry,  sold  by  the  New  England  Jewelry 
Company  to  the  defendants'  intestate,  where- 
as a  lot  of  brass  Jewelry  was  delivered, 
worth  only  about  one-fourth  as  much  as  the 
Jewelry  contracted  for.  There  was  no  evi- 
dence of  the  circumstances  under  which  the 
plaintiff's  title  to  the  note  was  acquired,  ex- 
cept the  written  transfer  set  forth  above. 
The  court  excluded  the  testimony  offered  by 
the  defendants,  showing  that  the  Jewelry 
was  brass  and  worth  only  a  small  amount, 
and  directed  a  verdict  for  the  plaintiff. 

1,  2.  The  plaintiffs  in  error  concede  that, 
if  the  plaintiff  In  the  court  below  is  to  be- 
conclusively  considered  as  a  bona  fide  holder 
for  value,  their  defense  was  not  available 
to  defeat  a  recovery.     They  contend,  how- 
ever,  that  the  indorsement  on  the  note  was 
prima  facie  insufficient;  that  the  name  New 
England  Jewelry  Company  connotes  a  corpo- 
ration;    that   a   corporation    can    act   only 
through  an  agent;    that  when  no  corporate 
seal  is  attached  there  is  no  presumption  that 
the  signature  is  genuine.    This  exact  point 
was  made  in  each  of  the  following  cases: 
Templeton  v.  Hayward,  65  111.  178;   Walker 
▼.  Krebaum,  67  111.  252;    Second  National 
Bank  v.  Martin,  82  Iowa,  442,  48  N.  W.  735. 
In  all  of  them  the  contention  is  overruled. 
In  speaking  of  a  similar  indorsement,  the 
court  in  the  case  last  cited  says:    "But,  in 
our  opinion,  the  signature  of  the  indorsement 
is  sufficient  as  it  appears.    A  little  thought 
will  make  this  plain.    The  name  of  the  cor- 
poration written  on  the  back  of  the  instru- 
ment is  in  fact  the  signature  of  the  indorser. 
Just  as  it  would  be  jf  it  were  shown  that  it 
was  made  by  an  officer  of  the  corporation 
that  signs  it    It  Is  the  corporation  that  does 
the  act  by  the  officer;  fo^  it  has  not  hands, 
and  cannot  write.    When  the  name  is  found 
written  upon  the  notes,  it  is  known  that  it 
Is  intended  as  the  indorsement  in  blank.    If 
the  name  be  written  there  by  an  officer  hav- 
ing authority,  it  will  bind  the  corporation, 
upon  that  fact  being  established,  though  the 
officer's  name  be  not  subscribed  to,  nor  ap- 
pears in,  the  instrument    It  cannot  be  doubt- 
ed that,  had  defendants  raised  an  issue  pre- 


senting the  question  whether  the  name  of 
the  corporation  was  written  upon  the  notes, 
for  the  purpose  of  indorsing  them,  by  the 
officer  clothed  with  authority  so  to  do,  the 
plaintiff  would  have  been  permitted  to  pre- 
sent evidence  supporting  the  indorsement,  by 
showing  the  authority  of  the  one  making  it 
and  his  intention  to  bind  the  corporation  as 
an  indorser.     Now,  as  no  such  issue  was 
raised  by  the  defendants'  answer,  the  suffi- 
ciency and  validity  of  the  indorsement  stands 
as  admitted  in  the  case."    See,  also,  7  Cyc. 
792;    Habersham   v.   Lehman,   63   Ga.  380; 
Neal  V.  Gray,  124  Ga.  511  (3),  515,  62  S.  B. 
622;    Tyson  v.  Bray,  117  Ga.  689,  45  S.  K 
74.    It  is  true  that  the  signature,  not  pur- 
porting to  be  made  by  any  particular  agent 
authorized  to  act  for  the  corporation  and 
not  being  accompanied  by  the  corporate  seal, 
does  not  import  its  own  authenticity;    but 
the  defendant,  by  not  denying  the  indorsement 
under  oath,  conclusively  admits  its  genuine- 
ness.   Civ.  Code  1895,  (  8705.    The  case  of 
Dodge  V.  American  Freehold  Mtg.  Co.,  109 
Ga.  394,  34  S  E.  672  (2),  relates  to  the  meth- 
od of  proving  the  execution  of  an  instrument 
not  constructively  and  conclusively  admitted 
to  be  genuine  by  a  statutory  rule  of  pleading, 
as  is  the  case  with  this  indorsement    The 
principles  announced  in  the  first  two  head- 
notes  are  now  so  well  established  by  the  cur- 
rent of  authority  as  to  admit  of  no  serious 
question. 
3.  When  a  plaintiff  introduces  in  evidence 
^  negotiable  promissory  note  duly  assigned  to 
him  before  maturity,  the  presumption  imme- 
diately arises  that  he  is  a  bona  fide  holder 
for  value  and  is  entitled  to  protection  against 
equities    and    defenses    which    the    maker 
might  have  against  the  original  payee.     At 
common  law,  if  the  defendant  showed  by  his 
proof  that  the  note  was  procured  by  fraud 
or  duress,  or  that  it  was  founded  upon  an 
illegal  consideration  or  an  original  total  lack 
of  consideration,  the  burden  was  shifted  to 
the  plaintiff  to  show  that  be  did  in  fact  re- 
ceive the    note  in  ordinary  course  of  trade, 
in  good  faith,  for  value,  and  without  notice 
of  the  defenses;    and  this  seems  to  be  the 
rule  recognized   in  most  of  the  American 
states,  and  possibly  in  Georgia.    See  Norton 
on  Bills  and  Notes,  243;  2  Greenleaf  on  Ev. 
(16th  Ed.)  S  172;   Duncan  v.  Scott,  1  Camp. 
99;  Miller  v.  Race,  1  Burr.  452;  8  Cyc.  236- 
238.    But  "mere  evidence  of  failure  of  con- 
sideration or  partial  failure  of  considera- 
tion is  not  sufficient  to  throw  upon  the  hold- 
er the  burden  of  proving  that  he  obtained 
the  paper  in  good  faith."     8  Cyc.  239,  and 
citations.    The  defendant's  plea  and  tender- 
ed proof  alleged  and  showed  only  a  partial 
failure  of  consideration. 

4.  The  note  was  payable  in  five  equal  in- 
stallments, due  seriatim  on  the  20th  day  of 
the  following  months:  January,  April,  July, 
and  October,  1903,  and  January,  1904.  It 
contained  the  following  provision:  '*Any  in- 
stallment past  due  to  draw  6  per  cent  inter 
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est  per  annum.  If  not  paid  within  ten  clays 
after  due,  the  whole  note  to  become  due  on 
the  option  of  holder/'  The  first  installment 
appears  to  have  been  paid.  Otherwise  the 
plaintiff  would  have  fallen  within  the  pur- 
view of  the  latter  portion  of  Civ.  Code  1895, 
I  3695.  The  court  directed  a  verdict  for  the 
aggregate  principal  of  the  four  other  install- 
ments, "with  interest  on  that  amount  at  6  per 
cent  per  annum  from  April  20,  1903."  In  this 
direction  as  to  interest  we  find  error.  The 
installments  bore  no  Interest  until  after  the 
maturity  of  each.  The  plaintiff  had  the 
option  to  declare  the  whole  no^e  due  for  a 
default  in  the  payment  of  any  installment; 
but  it  was  not  obliged  to  do  so.  The  entire 
note  did  not  ipso  facto  become  due  when  the 
first  installment  became  past  due.  It  requir- 
ed afilrmatlve  action  on  the  part  of  the  holdr 
er  to  effectuate  this  result  The  holder  of 
the  note  might  have  preferred  to  retain  it  as 
a  contract  maturing  in  Installments,  with 
the  privilege  of  suing  each  installment  in 
a  Justice's  court,  rather  than  to  convert  it 
Into  a  single  demand  above  Justice's  court 
Jurisdiction.  We  cite  this  as  one  of  a  num- 
ber of  possible  considerations  why  the  law 
will  not  presume  the  exercise  of  the  option 
on  the  plaintiff's  part.  We  are  not  prepared 
to  say  that  the  plaintiff  could  hasten  the  ma- 
turity of  the  notes,  even  by  an  exercise  of 
the  option,  so  as  to  make  his  entire  demand 
bear  interest  from  that  date,  though  as  to 
this  we  are  not  called  upon  for  a  decision  at 
present  The  court  having  directed  a  verdict 
for  too  large  a  sum,  a  reversal  results.  Kel- 
ly V.  Strouse,  116  Oa.  874,  43  S.  B.  280  (8). 
Judgment  reversed. 

(2  Qa.  App.  119) 

STORY  V.  BUTT.     (No.  342.) 
(Court  of  Appeals  of  Georgia.    May  28,  1907.) 

1.  Life  Estates— Chops  —  Statutobt  Pbovi- 

SIONS. 

Civ.  Code  1895,  |  8092,  relating  to  the  right 
Of  a  tenant  for  life  to  emblements,  is  merely  de- 
claratory of  the  common  law. 

[Ed.  Note.— For  cases  In  point,  see  CSent  Dig. 
vol.  38,  Life  Estates,  t  83.] 

2.  Same. 

Civ.  (}ode  1895,  |  3093,  which  entitles  one 
who  rents  from  the  tenant  for  life  to  the  land 
until  the  end  of  the  year,  upon  his  complying 
with  his  contract  with  the  tenant  for  life,  not- 
withstanding the  latter  dies  during  the  year,  is 
not  of  conunon-law  origin,  but  is  manifestly  an 
adaptation  made  by  the  compilers  of  our  Code 
from  St.  14  &  15  Vict.  c.  25. 

(a)  Under  this  section  a  power  is  conferred 
upon  the  tenant  for  life  to  represent  the  whole 
estate  to  the  extent  of  making  a  rent  contract 
binding  to  the  end  of  the  year  in  which  the  death 
of  such  tenant  for  life  may  occur. 

(b)  The  correlative  duty  of  the  undertenant  is 
to  comply  with  his  contract  with  the  life  tenant ; 
and  if  he  does  so  he  is  not  accountable  to  the 
remainderman  for  any  portion  of  the  year's 
rent,  though  the  life  tenant  die  before  the  crops 
are  sown. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Marion  Coun- 
ty;  W,  A.  Little,  Judge. 


Action  by  W.  E.  Butt  against  Jesse  O. 
Story.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

D.  L.  Parmer,  for  plaintiff  in  error.  W.  B. 
Short  and  Qeo.  P.  Munro,  for  defendant  in 
error. 

POWELL,  J.  Mrs.  Eliza  Story  had  a  life 
estate  in  certain  lands.  She  rented  them  to 
the  plaintiff  in  error,  Jesse  C.  Story,  for  the 
year  1905,  and  took  from  him,  for  the  rent 
a  negotiable  promissory  note.  She  died  Feb- 
ruary 20,  1905,  having  previously  transferred 
to  another  the  rent  note.  Butt,  the  defendant 
in  error,  was  the  remainderman,  or  rather,  by 
purchase,  he  succeeded  to  all  the  rights  of  a 
remainderman,  and  for  the  purposes  of  the 
case  may  be  regarded  as  such.  In  the  fall 
of  1905  Butt  demanded  payment  of  the  rents 
of  Jesse  Story,  who  refused,  having  paid  them 
tp  the  holder  of  his  rent  note.  Butt  sued  out 
a  distress  warrant,  and  Story  defended.  The 
ground  had  been  plowed  at  Mrs.  Story's 
death,  but  the  crops  had  not  been  planted. 
The  trial  court  held  that  although  Jesse 
Story  was,  as  under  tenant  of  the  life  tenant 
entitled  to  possession  of  the  lands  until  the 
end  of  the  year,  yet  since  the  life  tenant 
had  died  prior  to  the  sowing  of  the  crops, 
the  remainderman  was  entitled  to  the  rent 
for  the  year,  and  that  Butt  might  maintain 
the  distress  warrant  against  Jesse  Story,  not- 
withstanding he  had  paid  the  rents  to  the 
holder  of  his  rent  note.  Under  the  holding 
of  the  trial  court  there  was  a  verdict  in  favor 
of  Butt  and  Story  brings  error. 

1.  Section  3092  of  our  Civil  Code  of  1895, 
which  declares,  *lf  the  life  estate  be  ter- 
minated not  by  act  of  the  tenant  be  and  his 
legal  representatives  shall  be  entitled  to  em- 
blements, which  are  the  profits  of  crops  sow- 
ed by  him  during  life,  whether  the  plants  be 
annual  or  perennial,"  and  section  3093,  which 
asserts,  "If  the  tenant  for  life  rents  the  land 
for  the  year,  and  dies,  or  the  estate  is  other- 
wise terminated  during  the  year,  the  tenant 
shall  be  entitled  to  the  land  for  the  term  of 
the  year,  upon  complying  with  his  contract 
with  the  tenant  for  life,"  are  not  both  of  the 
same  origin.  The  former  is  merely  declara- 
tory of  the  common  law.  The  latter  is  stat- 
utory in  nature,  having  become  law  in  this 
state  through  the  adoption  of  the  first  Code^ 
into  which  it  was  inserted  by  the  codifiers 
as  a  new  proposition.  At  common  law,  prior 
to  St  11  Geo.  II,  c.  19,  if  the  life  tenant  died 
before  the  rent  day,  his  executor  could  not 
recover  from  the  undertenant  the  rent  or  any 
portion  thereof;  nor  could  any  one  else  col- 
lect it.  The  undertenant  went  rent  free,  and 
all  his  interests  in  the  land  terminated,  ex- 
cept a  qualified  right  of  ingress  and  egress 
for  the  protection  of  his  emblements,  the 
right  to  gather  crops  already  sown;  for 
even  the  undertenant's  rights  to  this  extent 
were  respected.  Note  the  statement  of  Black- 
stone  as  to  this  right :  *'A  third  incident  to 
estates  for  life  relates  to  the  undertenants. 
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or  lessees;  for  they  have  the  same,  nay 
greater,  Indulgencea  than  the  lesson,  the  orig- 
inal tenants  for  life.  The  same,  for  the  law 
of  estovers  and  emblements  with  regard  to 
the  tenant  for  life  is  also  law  with  regard 
to  his  undertenant,  who  represents  him  and 
stands  in  his  plaoe ;  and  greater,  for  In  those 
cases  where  tenant  for  life  shall  not  have  the 
emblements,  because  the  estate  determines 
by  his  own  act,  the  exceptions  shall  not 
reach  his  lessee,  who  is  a  third  person."  Bl. 
Ck>m.  123.  The  right  to  emblements  merely 
relates  to  the  privilege  of  gathering  crops 
already  sown,  and  the  right  to  possess  the 
premises  is  included  therein  only  so  far  as 
such  possession  is  necessarily  incident  to  the 
gathering  of  such  crops.  There  was  no  com- 
mon-law privilege  that  the  undertenant  might 
possess  the  premises  untU  the  end  of  the  year. 
Z  The  uncertainty  of  the  life  tenant's  es- 
tate, and  consequently  of  the  undertenant's 
dependent  term,  frequently  made  the  under- 
tenant's condition  a  precarious  one.  It  also 
made  his  lease  less  valuable.  Private  inge- 
nuity first  found  a  means  to  avoid  the  hard- 
ship; so  that  it  became  customary  for  the 
grantor  of  a  life  estate  to  give  the  life  ten- 
ant the  express  power  to  make  leases  which 
should  not  terminate  with  the  life  estate. 
Finally,  in  1851,  Parliament  passed  St  14  & 
15  Vict  c  25:  *'That  where  the  lease  or  ten- 
ancy of  any  farm  or  lands  held  by  a  tenant 
at  rack-rent  shall  determine  by  the  death  or 
cessor  of  the  estate  of  any  landlord  entitled 
for  his  life,  or  for  any  other  uncertain  inter- 
est instead  of  claims  to  emblements,  the  ten- 
ant shall  continue  to  hold  and  occupy  such 
farm  or  lands  until  the  expiration  of  the  then 
current  year  of  his  tenancy,  and  shall  then 
quit,  upon  the  terms  of  his  lease  or  holding. 
In  the  same  manner  as  if  such  lease  or  ten- 
ancy were  then  determined  by  effluxion  of 
time  or  other  lawful  means  during  the  con- 
tinuance of  his  landlord's  estate;  and  the 
succeeding  landlord  or  owner  shall  be  enti- 
tled to  recover  and  receive  of  the  tenant,  in 
the  same  manner  as  his  predecessor  or  such 
tenant's  lessor  could  have  done  if  he  had  been 
liTing  or  had  continued  the  landlord  or  les- 
sor, a  fair  proportion  of  the  rent  for  the 
period  which  may  have  elapsed  from  the 
day  of  the  death  or  cessor  of  the  estate  of 
such  predecessor  or  lessor  to  the  time  of  the 
tenant  so  quitting,  and  the  succeeding  land- 
lord or  owner  and  the  tenant  respectively 
shall,  as  between  themselves  and  as  against 
each  other,  be  entitled  to  all  the  benefits  and 
advantages,  and  be  subject  to  the  terms,  con- 
ditions, and  restrictions  and  conditions,  to 
which  the  preceding  landlord  or  lessor  and 
such  tenant  re^)ectively  would  have  been 
entitled  and  subject  in  case  the  lease  or  ten- 
ancy had  determined  in  manner  aforesaid  at 
the  expiration  of  such  current  year."  This 
statute,  of  course,  did  not  come  to  us  as  a 
part  of  the  laws  of  England,  which  this 
state  had  previously  adopted ;  but  its  exist- 
ence and  beneficial  purposes  must  have  been 


known  to  the  great  lawyers  who,  10  years 
after  its  passage,  undertook  the  compilation 
of  our  Code,  for  in  that  Code  the  spirit  of 
this  statute  appears  in  the  following  lan- 
guage (section  2238):  "If  a  tenant  for  life 
hires  out  a  slave,  or  rents  the  land  for  a 
year  and  dies,  or  the  estate  is  otherwise  ter- 
minated during  the  year,  the  hirer  shall  be 
entitled  to  the  slave  and  the  tenant  to  the 
land,  for  the  term  of  the  year,  upon  comply- 
ing with  his  contract  with  .the  tenant  for 
life." 

The  very  words  of  this  section,  especially 
so  much  thereof  as  relates  to  the  hiring  of 
slaves,  indicates  a  local  and  statutory  origin. 
The  hand  of  war  wiped  from  the  statute  the 
provision  as  to  slaves,  but  the  remainder  of 
it  stands  as  our  present  section  3093  of  the 
CivU  Code  of  1895.  Both  the  statute  of  Vic- 
toria and  our  Code  section  make  the  tenant 
for  life  the  representative  of  the  entire  es- 
tate for  the  purposes  leasing  it  to  the  end  of 
the  year.  The  law  thus  confers  the  power 
which  formerly  a  special  grant  was  necesr 
sary  to  create.  So  that  now,  when  the  un- 
dertenant secures  his  rent  contract  for  the 
year  from  the  life  tenant  his  estate  and  right 
of  possession  is  not  dependent  solely  upon 
the  estate  of  the  life  tenant  but  is  also  sup- 
ported by  the  life  tenant's  power  as  the  rep- 
resentative of  the  whole  estate.  His  correla- 
tive statutory  obligation  is  compliance  with 
"his  contract  with  the  life  tenant"  If  his 
contract  with  the  life  tenant  binds  him  to 
pay  the  rent  in  advance,  and  he  pays  it,  he 
has  made  compliance  and  cannot  be  required 
to  pay  again;  or  if  the  life  tenant  exact  a 
negotiable  promissory  note,  payment  of  that 
note  to  the  legal,  holder  thereof  is  all  that 
can  be  required  of  him.  The  law  having 
made  the  life  tenant  the  agent  of  the  re- 
mainderman, as  well  as  of  himself,  to  make 
the  contract'  of  tenancy  for  the  year,  the  re- 
mainderman must  stand  or  fall  by  the  terms 
of  that  contract  The  question  whether  un- 
der St  11  Geo.  II,  c.  19,  or  any  other  law,  or 
principle  of  equity,  the  remainderman  can 
recover  from  the  estate  of  the  life  tenant  all 
or  any  portion  of  the  year's  rent  is  not  now 
before  us  for  consideration. 

We  hold,  and  in  this  case  we  cannot  prop- 
erly decide  more  as  to  the  resulting  rights 
of  parties,  that  Jesse  Story,  having  complied 
with  his  contract  with  the  life  tenant,  was 
entitled  to  the  possession  of  the  premises  to 
the  end  of  the  year,  and  that  he  was  not  ad- 
ditionally liable  to  the  remainderman  for  the 
rent  The  Supreme  Ciourt  of  Alabama  seems 
to  have  reached  a  similar  conclusion  in  the 
case  of  Terrell  v.  Reeves,  103  Ala.  265,  16 
South.  65,  where  it  is  held:  "Where  one 
takes  possession  of  leased  lands  under  a  deed 
from  the  life  tenant  who,  prior  to  said  con- 
veyance, had  assigned  the  rent  note  for  the 
then  current  year  to  a  third  person,  to  whom 
the  lessee  paid  the  rent  upon  the  death  of 
the  life  tenant  in  the  same  year,  such  gran- 
tee is  not  liable  to  the  remainderman  for  the 
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rent  of  said  land  during  the  year  in  which 
the  said  deed  was  executed."  Those  haying 
occasion  to  pursue  the  common-law  phases 
of  this  question  further  may  profitably  ex- 
amine the  following  cases:  Ex  parte  Smythe, 
1  Swan.  337,  and  cases  cited  in  the  foot- 
notes ;  Hawkins  v.  Kelly,  8  Ves.  Jr.  308,  and 
citations;  Pagett  v.  Gee,  9  Mod.  482;  Rock- 
ingham v.  Penrice,  1  P.  Wms.  177 ;  Jenner  ▼. 
Morgan,  1  P.  Wms.  392;  Clun's  Case,  10 
Ves.  127 ;  Duppa  t.  Mayo,  1  Saund.  282,  and 
citations;  Plymouth  t.  Throgmorton,  Salk. 
65;  Price  y.  Pickett,  21  Ala.  741;  Marshall 
y.  Moseley,  21  N.  Y.  280. 
Judgment  reyersed. 


(2  Ga.  App.  29) 

HUGHES  y.   STATE.     (No.  174.) 
(Court  of  Appeals  of  Georgia.     May  24,  1907.) 

1.  ABSEST  —  AUTHOBITT   TO    ABBEST   WITHOUT 

Wabbant— Constitutional  liAW — ^Pebson- 
Ai«  Sbcubitt— Unbeasomablb  Seabches. 
Neither  a  policeman  nor  any  other  arrest- 
ing officer  has  any  authority,  without  a  war- 
rant, either  upon  suspicion  or  information  that 
another  is  carylng  a  concealed  weapon,  to  ar- 
rest the  latter  and  search  his  person  for  the 
purpose  of  ascertaining  whether  or  not  such 
person  is  in  fact  violating  the  law  prohibiting 
carrying  concealed  weapons.  Even  if  the  person 
arrested  was  so  violating  the  law,  the  offense  was 
not,  in  legal  contemplation,  committed  in  the 
presence  of  the  officer,  and  such  an  arrest, 
search,  and  seizure  are  unauthorized  by  law, 
and  are,  within  the  meaning  of  the  Constitu- 
tion, unreasonable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arrest,  §§  147,  151;  vol.  43,  Searches 
and  Seizures,  S  5.] 

2.  Same. 

As  a  general  rule  the  law  requires  a  war- 
rant in  order  to  render  an  arrest  legal,  whether 
it  be  made  by  a  policeman  or  by  any  other 
public  officer.  There  are  three  exceptions  to 
this  rule:  Where  an  offense  is  committed  in  the 
officer's  presence ;  where  the  offender  is  endeav- 
oring to  escape ;  and  where,  from  other  cause, 
there  is  likely  to  be  a  failure  of  justice,  for 
want  of  an  officer  to  issue  a  warrant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arrest,  (  147.] 

8.  Cbiminai.  Law— Evidence— Admissibilitt 
—  Evidence  Obtained  bt  Unlawful 
Seabch  or  Pebson. 

Evidence  of  guilt,  which  the  defendant,  ei- 
ther directly  or  indirectly,  is  compelled  to  dis- 
close by  an  unlawful  search  and  seizure  of  his 
person  under  an  illegal  arrest,  is  not  admis- 
sible in  a  criminal  prosecution  against  the  per- 
son thus  illegally  arrested. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Ck>art,  Fulton  (bounty ; 
J.  T.  Pendleton,  Judge. 

J.  E.  Hughes  was  convicted  of  carrying  a 
concealed  weapon,  and  he  brings  error.  Re- 
versed. 

Frank  L.  Hiaralson,  for  plaintiff  In  error. 
C.  D.  Hill,  Sol.  Gen.,  and  Lowry  Arnold,  SoL, 
for  the  State. 

RUSSELL,  J.  The  bill  of  exceptions  as- 
signs error  on  the  part  of  the  Judge  of  the 
superior  court  in  overruling  a  certiorari.  The 
plaintiff  in  error  was  convicted  in  the  crim- 


inal court  of  Atlanta  of  the  offense  of  carry- 
ing a  pistol  concealed.  He  sought  to  have 
his  case  reviewed  by  the  superior  court,  and 
to  that  end  he  presented  a  petition  for  cer- 
tiorari, which  was  duly  sanctioned.  The 
petition  showed  that  the  only-  evidence  ad- 
duced by  the  state,  upon  which  a  conviction 
could  be  had,  was  objected  to  on  the  trial, 
and  a  timely  motion  was  made  to  withdraw 
it  from  the  consideration  of  the  Jury,  "be- 
cause the  defendant  was  forced  to  produce 
evidence  against  himself;  the  arrest  being 
illegal  and  the  evidence  illegal."  The  assign- 
ments of  error,  in  the  petition  for  certiorari, 
are:  (1)  That  the  verdict  Is  contrary  to  law 
and  contrary  to  evidence;  (2)  that  the  evi- 
dence complained  of  and  asked  to  be  ruled 
out  by  the  court  was  improperly  admitted* 
because  this  evidence  was  obtained  by  an  il- 
legal search  of  defendant's  person^  which 
forced  defendant  to  furnish  evidence  against 
himself,  and  the  court  committed  error  In  not 
ruling  It  out  upon  objection  or  motion;  (3) 
because  the  court  erred  In  Its  charge,  as  set 
forth  in  this  petition;  (4)  because  the  court 
erred  in  not  ruling  out  the  evidence  com- 
plained of  as  being  illegally  obtained  from  J. 
E.  Chapman  (the  only  witness  for  the  state), 
on  motion  of  defendant's  counsel,  as  set  out 
in  this  certiorari. 

The  only  witness  for  the  state  testified  as 
follows:  ''On  Saturday  night,  September 
22,  1906,  I  saw  the  defendant  and  another 
man  turn  firom  Whitehall  viaduct,  at  the 
ticket  office  of  the  W.  &  A.  Railroad,  and 
start  across  the  passway  from  Peachtree  via- 
duct to  Broad  street  Myself,  George  Stein, 
and  Mr.  Hutchlns.  both  city  policemen,  fol- 
lowed them,  overtook  them,  and  searched 
them,  and  found  on  the  person  of  the  defend- 
ant a  pistol.  The  pistol  was  in  his  right  hip 
pocket  under  his  coat  We  had  hold  of  liim 
when  the  search  was  made.  We  then  carried 
him  down  to  the  police  station,  where  we  en- 
tered a  charge  against  him  of  concealed 
weapons.  The  defendant  and  the  man  with 
him  were  walking  leisurely  along  the  pass- 
way  when  we  overtook  them.  The  defendant 
had  not  violated  any  law  that  we  knew  of. 
He  was  not  intoxicated.  'We  did  not  have 
any  warrant  or  any  other  legal  process 
against  him.  We  had  no  authority  to  make 
the  search  when  we  found  the  pistol.  He 
was  tried  on  the  charge  before  Judge  Broylea, 
the  recorder,  and  bound  over  to  this  court  by 
him.  I  did  not  see  the  defendant  do  any- 
thing in  violation  of  law  before  we  took  a 
hold  of  him  and  searched  him.  He  was  be- 
ing held  by  the  other  policeman  while  I  made 
the  search.  He  made  no  attempt  to  get  away 
or  to  resist  the  officers."  This  was  the  whole 
of  the  state's  case. 

The  defendant  proved  by  both  of  the  wit- 
nesses who  were  with  him,  and  also  asserted 
in  his  statement,  that  he  was  quietly  and 
peaceably  walking  a  public  thoroughfare  on 
a  peaceable  mission;  that  he  was  not  talk- 
ing in  a  loud  tone  of  voice,  nor  were  his  com- 
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panions,  and  that  he  turned  back  because  he 
saw  a  mob  gathering  at  the  comer  of  De- 
catur, Whitehall,  and  Peachtree  streets,  and 
he^was  walking  leisurely  along,  when  three 
city  officers  walked  up  behind  him,  two  of 
them  grabbed  him,  and  they  Immediately 
commenced  searching  him ;  that  he  was  per- 
fectly sober,  and  was  not  connected  with  the 
mob  or  with  any  one  connected  with  the  mob ; 
that  he  is  a  law-abiding  citizen,  a  carpenter 
by  trade,  who  receives  good  wages  and  sticks 
closely  to  his  business.  The  defendant  did 
not  say  whether  the  pistol  was  concealed  or 
not  Both  of  his  witnesses  were  inclined  to 
the  belief  that  the  pistol  was  pot  concealed, 
while  they  only  testified  that  they  had  seen 
it  a  short  time  previous  to  the  arrest. 

The  petitioner  in  certiorari  excepted  to  the 
following  charge  of  the  court,  which  was  ad- 
mitted by  the  answer  to  be  correctly  set 
forth :  "You  have  nothing  to  do  with  the  ar< 
rest  of  the  defendant,  or  the  circumstances 
attending  his  arrest  It  is  not  a  question 
with  you  whether  the  arrest  was  legal  or  il- 
legal, and  whether  the  search  and  seizure  of 
his  person  was  illegal  or  not  or  whether  or 
not  in  this  search  they  found  a  pistol  on  the 
defendant  The  only  question  for  you  to  de- 
termine is  whether  or  not  the  defendant  had 
on  his  person,  'not  in  an  open  manner  and 
fully  exposed  to  view,  a  pistol.*  The  question 
with  you  is  (and  it  is  the  only  question),  did 
he  have  this  pistol  concealed?  I  charge  you 
that  this  is  the  law,  and  that  the  jury  is 
bound  to  take  it  as  the  law.  As  to  whether  or 
not  the  officers  in  this  case  had  a  warrant 
for  the  defendant,  or  whether  or  not  he  was 
involved  in  violation  of  some  law,  you  have 
nothing  to  do.  The  question  for  you  to  decide 
is  whether  or  not  this  pistol  was  concealed." 

The  defendant's  motion  for  new  trial  hav- 
ing been  overruled,  and  his  certiorari  dismiss- 
ed, the  question  very  clearly  presented  to 
us  by  the  court's  ruling  on  the  defendant's 
objection  to  the  evidence  and  to  the  charge 
of  the  court  is  whether  the  evidence  objected 
to  should  have  been  excluded  as  illegal;  in 
other  words,  whether  the  jury  can  consider, 
as  the  judge  charged  them  that  they  could, 
evidence  from  a  witness  whose  only  knowl- 
edge of  the  facts  was  derived  by  force,  after 
an  illegal  arrest  of  the  defendant  by  such 
witness,  acting  as  an  officer.  The  question 
has  already  been  decided  by  this  court  in 
Hammock  v.  State,  1  Ga.  App.  126,  58  S.  E. 
66L  But  this  case  is  an  even  more  aggravat- 
ed instance  of  a  violation  of  the  right  of  per- 
sonal liberty,  and  of  the  constitutional  provi- 
sion which  protects  the  citizen  from  being 
compelled  to  testify  against  himself,  than  the 
Hammock  Case.  In  that  case  the  sheriff  at 
least  acted  upon  information  that  the  defend- 
ant was  guilty  of  the  offense.  In  the  present 
case  an  orderly  citizen,  on  a  peaceable  mis- 
sion, so  far  as  the  evidence  discloses,  while 
walking  the  public  thoroughfare,  is  assaulted, 
seized,  searched,  and  deprived  of  his  proper- 
ty, either  upon  bare  suspicion  or  from  mere 


curiosity.  While  one  of  the  officers  holds 
him,  another  searches  his  person  and  dis- 
covers a  concealed  pistol.  The  defendant 
was  violating  one  law.  To  get  proof  of  this 
the  witness  was  compelled  to  violate  two. 

With  the  utmost  abhorrence  and  detesta- 
tion of  the  practice  of  carrying  deadly  weap- 
sons  concealed,  we  canot  give  our  sanction 
to  a  prosecution  for  crime  which  involves  a 
commission  of  more  crimes.  Unless  t\ro 
wrongs  make  a  right,  prosecutions  and  con- 
victions on  evidence  which  can  only  be  ob- 
tained by  graver  violations  of  the  law  can- 
not be  countenanced  by  any  consideration 
of  sound  public  policy.  Surely,  unless  the 
law  recognizes  favorites  among  crimes  and 
gloats  with  fond  partiality  in  the  prosecution 
of  one  offense  more  than  another,  it  ought 
not  to  be  necessary  to  abuse  the  liberty  of 
the  citizen  and  compel  him,  directly  or  indi- 
rectly, not  only  by  fear,  but  by  superior  force, 
to  furnish  evidence  against  himself.  Under 
our  Constitution  no  witness  is  compelled  to 
testify  against  himself,  or  even  to  incriminate 
himself,  and  all  evidence  obtained  by  force 
or  fear  is  justly  outlawed.  As  well  said  by 
Justice  Lumpkin,  rendering  the  opinion  in 
Pickett  V.  State,  99  Ga.  15,  25  S.  E.  609,  59 
Am.  St  Rep,  226:  "While  •••  an  offi- 
cer may,  without  a  warrant  make  an  arrest 
for  an  offense  committed  in  his  presence,  he 
has  no  authority,  upon  bare  suspicion,  or  up- 
on mere  information  derived  from  others,  to 
arrest  a  citizen  and  search  his  person  in  or- 
der to  ascertain  whether  or  not  he  was  car- 
rying a  concealed  weapon  in  violation  of  law. 
The  Constitution  of  this  state  expressly  de- 
clares in  the  Bill  of  Rights  that  'the  right 
of  the  people  to  be  secure  in  their  persons, 
houses,  papers  and  effects,  against  unreason- 
able searches  and  seizures,  shall  not  be  vio- 
lated.' •  •  •  If  any  search  Is  unreason- 
able and  obnoxious  to  our  fundamental  law, 
it  is  one  of  the  kind  with  which  we  are  now 
dealing.  Even  if  the  person  arrested  did  in 
fact  have  a  pistol  concealed  about  his  person, 
the  fact  not  being  discoverable  without  a 
search,  the  offense  of  thus  carrying  it  was 
not,  in  legal  contemplation,  committed  in  the 
presence  of  the  officer,  and  the  latter  vio- 
lated a  sacred  constitutional  right  of  the  citi- 
zen in  assuming  to  exercise  a  pretended  au- 
thority to  search  his  person  in  order  to  ex- 
pose his  suspected  criminality." 

In  our  opinion  the  ruling  of  the  Supreme 
Court  in  the  Pickett  Case  Is  controlling,  at 
least  so  far  as  the  offense  of  carrying  con- 
cealed weapons  is  concerned ;  and,  Inasmuch 
as  it  has  not  been,  reviewed  and  expressly 
overruled,  subsequent  decisions  apparently  in 
conflict  therewith  must  yield  to  the  older  ad- 
judication. We  are  aware  that  in  Dozier  v. 
State,  107  Ga.  708,  83  S.  E.  418,  it  was  held 
that  it  was  not  error  to  allow  the  sheriff  to 
testify  that  the  accused  being  in  his  custody 
under  a  warrant  for  a  criminal  offense,  he 
searched  him  and  found  a  pistol  concealed 
in  his  pocket;    but  in  that  case  the  ruling 
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was  put  expressly  upon  the  ground  tliat  tbe 
defendant  was  not  compelled  to  furnish  tbe 
evidence,  and  the  case  was  thus  distinguished 
from  the  case  of  Evans  v.  State,  106  6a.  S19, 
82  S.  E.  659,  71  Am.  St  Rep.  276.  The  Dozier 
Case  affords  no  parallel  for  the  present  case. 
In  the  first  place,  as  shown  by  the  conclusion 
of  the  opinion,  the  defendant's  own  statement 
demanded  a  verdict  of  guilty.  "He  stated 
that  he  had  the  pistol  •  •  •  in  his  hand, 
that  when  he  saw  the  sheriff  coming  he 
dropped  it  in  his  pocket  and  the  sheriff 
searched  him  and  found  it  in  his  pocket  So 
that  in  any  event  the  conviction  must  prop- 
erly stand."  So  far  as  the  record  in  the 
Dozier  Case  shows,  no  force  was  necessary 
to  get  the  pistol  from  the  prisoner;  and  he 
was  in  the  lawful  custody  of  an  officer,  who 
had  arrested  him  on  a  warrant  for  a  different 
offense,  and  whose  duty  it  was,  at  least  be- 
fore confining  him  in  jail,  to  search  him  and 
be  certain  that  he  had  no  instrumentalities 
concealed  about  his  person  by  which  he  might 
effect  an  escape.  The  trial  judge  seems  to 
have  framed  his  charge  in  accordance  with 
the  decision  in  the  Dozier  Oase,  without  tak- 
ing into  consideration  the  fact  that  through- 
out the  opinion.  It  is  expressly  distinguished 
from  those  cases,  previously  decided.  In  which 
the  defendant  was  compelled  to  furnish  evi- 
dence against  himself  and  where  there  was 
no  lawful  arrest  and  the  further  fact  that 
for  that  reason,  the  rule  in  the  Dozier  Case 
was  never  intended  to  be  applicable  to  a  case 
such  as  this,  where  the  incriminating  evi- 
dence was  forced  from  a  party  not  under  law- 
ful arrest  but  illegally  and  lawlessly  de- 
tained. 

It  must  be  remembered  that  when  Judge 
Liunpkin,  in  the  Williams  Case,  100  Ga.  521, 
28  S.  B.  627,  39  L.  R.  A.  269,  used  the  lan- 
guage: "We  know  of  no  law  In  Georgia 
which  renders  inadmissible  in  evidence  the 
fruits  of  an  illegal  and  wrongful  search  and 
seizure;  nor  are  we  aware'  of  any  statute 
from  which  it  could  be  logically  gathered 
that  the  admission  of  such  evidence  violates 
any  recognized  principle  of  public  policy" — 
the  words  were  merely  used  arguendo,  and 
were  addressed  to  an  entirely  different  prop- 
osition from  the  one  before  us.  The  objec- 
tion to  tbe  evidence  in  the  Williams  Case  was 
"that  should  it  be  admitted  to  the  jury,  it 
would  violate  the  constitutional  and  inalien- 
able right  of  defendant  to  be  secure  against 
such  searches  and  seizures ;  and  she  then  and 
there  expressly  claimed  this  right  privilege, 
and  Immunity,  not  only  under  the  state  Con- 
stitution, but  as  one  to  which  she  was  en- 
titled under  the  United  States  Constitution," 
etc  And  by  a  careful  reading  of  the  opin- 
ion it  will  be  seen  that  all  of  the  reasoning 
of  the  opinion  is  addressed  to  the  inquiry  as 
to  whether  the  contention  of  the  accused, 
that  her  constitutional  rights  were  infringed 
by  the  ruling  of  tbe  trial  judge  upon  the 
specific  objection  made,  was  tenable.  The 
decision  was  that  the  objection  made  was  not 


tenable,  for  the  reason  that  in  the  absence 
of  express  legislation  directed  against  the 
misconduct  of  private  persons,  these  rights 
cannot  be  enforced  so  as  to  protect  the  citi- 
zen. In  the  words  of  the  decision  (page  519 
of  lOQ  Ga.,  and  page  627  of  28  S.  E.  [39  L.  R. 
A.  269]):  "As  we  understand  it  the  main,  if 
not  the  sole,  purpose  of  our  constitutional 
inhibitions  against  unreasonable  searches  and 
seizures,  was  to  place  a  salutary  restriction 
upon  the  powers  of  government;  that  is  to 
say,  we  believe  the  framers  of  the  Constitu- 
tion of  the  United  States  and  of  this  and  oth- 
er states  merely  sought  to  provide  against 
any  attempt  tby  legislation  or  otherwise,  to 
authorize,  justify,  or  declare  lawful  any  un- 
reasonable search  or  seizure.  This  wise  re- 
striction was  intended  to  operate  upon  legis- 
lative bodies,  so  as  to  render  ineffectual  any 
effort  to  legalize  by  statute  what  the  people 
expressly  stipulated  could  in  no  event  be  made 
lawful ;  upon  executives,  so  that  no  law  vio- 
lative of  this  constitutional  inhibition  should 
ever  be  enforced ;  and  upon  the  judiciary,  so 
as  to  render  it  the  duty  of  the  courts  to 
denounce  as  unlawful  every  unreasonable 
search  and  seizure,  whether  confessedly  with- 
out any  color  of  authority,  or  sought  to  be 
justified  under  the  guise  of  legislative  sanc- 
tion. For  the  misconduct  of  private  persons, 
acting  upon  their  individual  responsibility 
and  of  their  own  volition,  surely  none  of 
the  three  divisions  of  government  is  respons- 
ible." 

To  confirm  what  we  have  said  above  with 
reference  to  the  Williams  Case,  we  need  only 
add  that  in  the  Evans  Case,  106  Ga.  522,  32 
S.  B.  660,  71  Am.  St  Rep.  276,  a  case  prac- 
tically Identical,  as  to  the  facts,  with  the 
case  at  bar,  the  Supreme  Court  all  the  jus- 
tices concurring,  spoke  as  follows:  "In  the 
case  of  Williams  v.  State,  100  Ga.  511,  28  S. 
E.  624,  39  L.  R.  A.  269,  no  such  question  as 
the  one  now  under  discussion  was  raised  or 
decided.  In  that  case  an  officer  took  from 
the  person  of  the  accused  marked  coins  which 
were  afterwards  used  in  the  evidence  against 
her.  •  •  •  The  decision  in  that  case 
simply  holds  that  the  constitutional  provision 
as  to  unreasonable  searches  and  seizures  did 
not  render  the  evidence  inadmissible.  It  was 
there  said  that  the  purpose  of  the  constitu- 
tional provision  was  to  deter  the  lawmaking 
power  from  authorizing  or  declaring  lawful 
any  unreasonable  search  or  seizure,  and  to 
prevent  courts  and  executives  from  enforcing 
any  law  which  was  violative  of  this  provi- 
sion, but  that  it  was  not  intended  to  operate 
so  as  to  prevent  the  courts  from  receiving 
evidences  of  crime,  although  they  might  have 
been  obtained  by  an  illegal  and  unreasonable 
search  and  seizure.  It  would  seem  from 
these  cases  that  the  law  in  this  state  is  that 
evidences  of  guilt  found  upon  a  person  under 
legal  arrest  may  be  used  in  evlden'^e  against 
him,  but  that  where  a  person  not  in  legal 
custody  is  compelled  to  furnish  incriminating 
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erldcQce  against  himself,  the  evidence  is  not 
admissible.  The  ruling  made  in  the  Day 
Case,  68  Ga.  667,  constrains  us  to  reverse  the 
judgment  of  the  court  below  in  refusing  a 
new  trial,  on  the  ground  that  the  evidence 
complained  of  was  improperly  admitted.'' 

The  case  of  Duren  v.  ThomasviUe,  125  Ga. 
1,  53  S.  E.  814,  is  not  similar  to  the  case 
before  us.  The  most  that  can  be  said  of  the 
evidence  procured  by  search  in  that  case  is 
that  it  furnished  an  incriminatory  circum- 
stance which,  when  taken  in  connection  with 
other  proof  in  the  case,  might  lead  to  the 
conclusion  of  the  defendant's  guilt;  and  the 
same  is  true  as  to  the  knowledge  obtained 
by  search  In  the  Williams  Case.  In  the  case 
of  concealed  weapons  the  unlawful  search 
and  seizure,  if  it  discloses  anything,  affords 
proof  of  the  only  fact  necessary  to  constitute 
a  violation  of  the  law.  And  this  line  of 
distinction  between  cases  where  only  incrim- 
inatory circumstances  are  developed,  and  a 
case  where  direct  evidence  of  absolute  guilt 
is  obtained,  is  recognized  in  frequent  deci- 
sions. It  is  not  necessary,  however,  to  fur- 
ther distinguish  the  Duren  Case,  because,  in 
80  far  as  it  conflicts  with  the  Evans  Case, 
above  cited,  it  must  yield  to  the  older  ad- 
judication. But,  even  under  the  ruling  in 
the  Duren  Case,  the  evidence  in  the  present 
case  should  have  been  rejected,  when  the 
motion  was  made  asking  that  it  be  withdrawn 
from  the  Jury ;  for.  if  the  criterion  be,  "Who 
furnished  or  produced  the  evidencer'  and 
if  it  be  true  that  "if  the  person  suspected  is 
made  to  produce  the  incriminating  evidence 
It  is  inadmissible,"  as  held  in  the  Duren 
Case,  the  evidence  of  the  state's  only  witness 
in  this  case  was  Inadmissible,  because  the 
defendant  was  forced  to  produce  the  evidence 
by  being  so  completely  overpowered  that 
there  was  not  even  a  chance  to  resist  If 
not  bound  by  the  previous  decisions  of  the 
Supreme  Court,  the  writer  would  unhesitat- 
ingly hold  that  evidence  procured  while  a 
prisoner  is  under  arrest,  whether  such  ar- 
rest vrere  lawful  or  unlawful,  should  be  ex- 
cluded ;  but  the  ruling  of  the  Supreme  Court, 
that  where  a  person  not  in  legal  custody  is 
compelled  to  furnish  Incriminating  evidence 
against  himself  the  evidence  Is  not  admis- 
sible, itself  requires  the  grant  of  a  new  trial 
in  this  case. 

Judgment  reversed. 


(2  Qa.  App.  148) 

SHERMAN  V.  STATE.    (No.  448.) 
(Ooort  of  Appeals  of  Georgia.    June  19,  1907.) 
1.  CanciNAi.  Law— EviDBNOB— Admissibilitt 

— EviDBNCK  Obtained  bt  Sbaboh  of  Db- 

fendant's  Person. 

Evidence  obtained  by  illegal  seiznre  and 
Search  of  the  defendant's  person,  by  which  he  is 
compelled  to  criminate  himself,  being  inadmis- 
sible against  a  defendant  accused  of  crime,  the 
burden  devolves  upon  the  state  to  show  that 
evidence  obtained  by  search  was  procured  after 
a  legal  arrest.  Proof  that  the  arrest  was  legal 
Is  not  made  by  the  statement  of  a  witness  that 


the  arrest  was  made  onder  a  warrant.  The  con- 
clusion of  a  witness  that  a  given  paper  is  a 
warrant  under  which  an  arrest  may  legally  be  - 
made  is  not  proper  proof  that  such  a  paper  is 
in  fact  a  warrant  by  virtue  of  which  a  legal 
arrest  has  been  made,  so  as  to  authorise  the 
admission  of  evidence  obtained  by  means  of  an 
arrest  under  such  paper  or  alleged  warrant. 
2.  Jury  — Service   of   Rejected   Jueob   on 

JuBT— Gbound  fob  New  Tbiai*. 

Where  a  juror,  properly  rejected  by  either 
party  to  a  cause,  serves  without  the  knowledge 
or  consent  of  such  party  and  his  counsel,  and, 
unknown  to  such  party  or  his  counsel,  partic- 
ipates in  the  finding  and  rendering  of  a  verdict 
in  the  case,  a  new  trial  should  be  granted  on 
the  motion  of  such  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  81.  Jury,  t  634.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americus;  C.  R. 
Crisp,  Judge. 

Ed  Sherman  was  convicted  of  carrying  a 
concealed  weapon,  and  he  brings  error.  Re- 
versed. 

Howell  B.  Simmons,  for  plaintiff  In  error. 
Zach.  Chllders,  Sol.,  for  defendant  In  error. 

RUSSELL,  J.  Ed  Sherman  was  tried  and  . 
found  guilty  of  the  offense  of  carrying  con- 
cealed weapons.  He  moved  for  a  new  trial, 
and  his  motion  was  overruled.  It  is  only 
necessary  to  notice  the  amended  grounds  of 
the  motion.  These  were  two  in  number.  In 
the  first  it  is  insisted  that  the  court  erred  in 
refusing  to  exclude  the  testimony  of  the 
state's  witness,  upon  the  ground  that  a  legal 
arrest  was  not  shown,  because  it  did  not  ap- 
pear that  the  party  arresting  defendant  had 
a  warrant  against  the  defendant,  and  be- 
cause it  must  appear  that  the  arrest  of  the 
defendant  was  legal  befoitt  the  testimony 
would  be  admissible.  The  second  ground  of 
the  motion  for  new  tdal  was  that  *'only 
eleven  of  the  jury  selected  to  try  the  case 
served,  and  that  in  place  of  W.  A.  Stephens, 
one  of  the  jury  selected  to  try  the  case,  was 
put  or  voluntarily  went  in  one  W.  H.  Justice, ' 
a  member  of  the  panel  of  the  jurors  that  had 
been  stricken."  With  r^rard  to  the  second 
ground  of  the  motion,  the  presiding  judge 
qualifiea  his  approval  by  the  following  note: 
•Two  jury  lists  were  handed  out  and  a  jury 
stricken.  The  jury  was  called,  and  12  jurors 
took  their  places  in  the  jury  box,  after  being 
duly  sworn.  The  solicitor  and  defendant's 
counsel  both  made  their  opening  statements 
to  the  jury.  Evidence  was  then  introduced, 
and  at  its  conclusion  the  case  was  argued 
by  the  solicitor  and  the  defendant's  counsel 
The  jury  retired,  and  later  the  court  was 
notified  the  Jury  had  made  a  verdict  The 
court  had  the  jury  brought  into  the  court- 
room, and  the  foreman  reported  the  jury  had 
made  a  verdict  The  court  instructed  the 
solicitor  to  receive  it,  which  was  done,  and 
the  verdict  read  and  published  in  open  court. 
As  soon  as  the  verdict  was  read  and  publish- 
ed, Mr.  Simmons  came  up  to  the  bench  and 
informed  the  court  privately  he  thought  one 
of  the  jurors  who  served  had  been  stricken. 
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The  court  Informed  Blr.  Simmons  he  knew 
.  nothing  of  the  matter,  but  would  have  the 
Jury  called,  which  was  done,  and  one  of  the 
Jurors  had  been  stricken.  Mr.  Simmons  here 
in  open  court  requested  the  court  to  declare 
a  mistrial,  which  the  court  refused,  saying 
the  motion  came  too  late,  as  the  verdict  had 
been  rendered,  received,  and  published  in 
open  court"  The  ground  of  motion  with  ref- 
erence to  the  Juror  was  verified  by  the  affi- 
davit of  Mr.  Simmons,  defendant's  attorney, 
who  swore  that  his  client  did  not  know  any 
member  of  the  Jury,  and  that  the  Jury  was 
stricken  by  him  in  behalf  of  his  client  He 
further  swore  that  Justice  was  stricken  by 
him,  and  would  not,  in  any  event,  have  been 
accepted  by  defendant,  or  by  him  as  de- 
fendant's counsel,  in  a  case  where  the  rights 
of  a  negro  (defendant  being  a  negro)  were 
concerned.  The  affidavit  of  counsel  further 
showed  that  the  defendant  and  his  counsel 
relied  upon  the  officers  to  see  that  the  Jury 
selected  served,  for  the  reason  that  the  de- 
fendant knew  none  of  the  Jurors,  and  his 
counsel  was  not  acquainted  with  all  of  those 
selected;  further,  that  the  defendant's  coun- 
sel is  near-sighted,  and  did  not  have  on  his 
glasses,  and  did  not  notice  that  said  Justice 
was  on  the  Jury  until  the  Jury  had  made  a 
verdict.  The  Jury  list  used  upon  the  trial, 
and  a  copy  of  which  is  attached  to  the  rec- 
ord, shows  that  W.  H.  Justice  was  stricken 
by  the  defendant 

The  court  was  right  in  refusing  to  declare 
a  mistrial.  The  motion  to  declare  a  mistrial 
came  too  late.  But  we  think  that  the  de- 
fendant is  entitled  to  a  new  trial,  and  that 
our  learned  broker  of  the  trial  bench  erred 
in  overruling  the  motion.  The  only  evidence 
introduced  for  the  state  was  that  of  the  wit- 
ness Gatewood,  who  testified  as  follows: 
''On  October  5,  1006,  I  arrested  Ed  Sherman, 
the  defendant,  and  carried  him  to  the  Jail, 
and  in  his  right  hip  pocket  he  had  a  pistol 
concealed.  I  found  it  there  when  I  went  to 
search  him,  before  locking  him  up.  I  had  a 
warrant  for  him  when  I  made  the  arrest 
This  was  in  Sumter  county,  Ga.  I  had  one 
of  the  warrants,  and  M.  Holloway  had  the 
other,  when  the  arrest  was  made.  I  do  not 
know  who  issued  the  warrant  that  I  had; 
will  not  say  that  it  was  issued  by  Judge 
Crisp  or  Judge  Suber.  But  I  had  a  warrant 
for  him — one  of  the  two  warrants  that  I  have 
In  my  hand."  The  defendant's  coimsel  mov- 
ed to  rule  out  the  testimony  of  Gatewood,  as 
it  did  not  show  a  legal  arrest  We  think 
this  motion  should  have  been  sustained.  The 
state  is  required  to  prove  Its  case  by  legal 
evidence.  From  the  evidence  adduced  It  is 
not  shown  whether  the  arrest  was  or  was 
not  a  legal  arrest;  and  the  testimony  could 
not  affect  the  rights  of  the  defendant  or  be 
used  to  convict  him,  until  it  was  shown  af- 
firmatively that  the  defendant  had  been  le- 
gally arrested.  As  this  court  has  already 
held,  in  the  case  of  Hughes  v.  State,  2  Ga. 
App.  ,  58  S.  B.  390,   "evidence  of  guilt 


which  the  defendant,  either  directly  or  in- 
directly, is  compelled  to  disclose  by  an  un- 
lawful search  and  seizure  of  his  person 
under  an  Illegal  arrest  is  not  admissible  in 
a  criminal  prosecution  against  the  person 
thus  illegally  arrested."  The  law  requires 
a  warrant  In  order  to  render  an  arrest  legal, 
unless  the  offense  is  committed  in  the  offi- 
cer's presence,  the  offender  is  endeavoring 
to  escape,  or  there  is  likely  to  be  a  failure 
of  Justice  for  want  of  an  officer  to  issue  a 
warrant  See  Hughes  v.  State,  supra.  The 
arrest  in  this  case  may  have  been  legal,  and 
it  perhaps  could  have  been  shown  that  the 
defendant  was  arrested  on  a  warrant  But 
it  devolved  upon  the  state  to  show  that  the 
defendant  was  arrested  on  a  warrant,  and 
the  state  failed  to  prove  it  The  testimony 
of  Gatewood,  that  he  had  a  warrant  for  him 
and  that  he  was  arrested  on  one  of  the  two 
warrants  that  he  had  In  his  hand,  was  noth- 
ing but  the  mere  conclusion  of  the  witness 
that  the  paper  was  a  warrant  The  paper 
itself,  if  it  was  a  warrant  was  the  best  evi- 
dence of  what  it  contained,  and  as  to  wheth- 
er it  was  or  was  not  really  a  warrant  The 
conclusion  stated  by  the  witness  was  not 
only  objectionable,  because  it  involved  a 
statement  of  the  contents  of  a  paper  upon 
which  depended,  perhaps,  the  liberty  of  de- 
fendant, but  further,  because  the  answer  of 
the  witness  assumed  to  pass  upon  the  suffi- 
ciency of  the  contents  of  that  paper  to  con- 
stitute a  valid  warrant  authorizing  the  de- 
fendant's arrest.  The  statement  of  the  wit- 
ness could  not  prove  the  paper  to  be  a  legal 
warrant,  even  if  the  paper  had  been  lost  and 
parol  evidence  of  its  contents  were  thus  ad- 
missible. Not  to  say  more,  the  answer  of 
the  witness  assumed  that  the  paper  under 
which  the  defendant  was  arrested  was  is- 
sued by  an  officer  authorized  to  issue  war- 
rants upon  a  proper  affidavit  and  that  it  set 
forth  the  violation  of  a  penal  law.  If  thef 
defendant  was  arrested  upon  a  legal  war- 
rant proof  of  that  fact  was  not  made  by  the 
statement  of  a  mere  conclusion  of  the  wit- 
ness; and,  as  it  was  not  shown  that  the  de- 
fendant was  legally  arrested  on  a  warrant 
the  evidence  obtained  by  reason  of  his  ar- 
rest should  have  been  excluded.  If  the  paper 
really  was  a  warrant  the  state  could  easily 
have  put  it  in  evidence. 

We  think,  too,  that  a  new  trial  should  have 
been  granted  upon  the  ground  that  Justice 
served  upon  the  Jury,  instead  of  Stephens, 
after  having  been  rejected  by  the  defendant 
The  case  at  bar  is  nearly  Identical  with  the 
case  of  Stripling  v.  State,  77  Ga.  108,  3  S. 
B.  277.  It  is  true  that  in  the  Stripling  Case 
neither  the  defendant  nor  his  counsel  knew 
the  Juror  who  served,  while  In  the  present 
case  the  defendant's  counsel  did  know  the 
Juror  Justice;  but  the  testimony  that  the 
counsel  is  near-sighted  and  did  not  see  Jus- 
tice on  the  jury,  or  know  that  he  was  there, 
until  the  Jury  came  to  render  their  verdict 
is  not  disputed,  and  otherwise  there  Is  no 
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diCFerence  In  the  two  casea  It  does  not  ap- 
pear how  Justice  came  to  he  substitnted  for 
Stephens;  and,  as  remarked  in  the  Stripling 
Case,  "it  is  somewhat  remarkable  that  the 
snbstitntion  was  not  discovered  and  correct- 
ed at  an  earlier  period."  But  in  the  Strii>- 
iing  Case,  as  in  this,  the  mistake  was  not 
discovered  until  after  the  trial  was  over. 
In  that  case  Jobson  was  substituted  for 
Jones,  and  Jones  was  an  acceptable  Juror 
(as  Stephens  was  in  this  case),  while  Job- 
son  would  have  been  a  very  unacceptable 
one  (as  Justice  appears  to  have  been  in  this 
case).  "The  allegation,  hi  short,  is  that  the 
defendant  was  tried  by  only  11  jurors  of 
bis  own  selection,  and  he  asked,  therefore, 
that  a  new  trial  be  granted  him  upon  this 
and  other  grounds,  which,  as  before  stated, 
the  court  refused.  This  refusal  we  are 
satisfied  was  error."  There  might  have  been 
exceptions  made  to  Justice  propter  affectum, 
if  the  defendant  had  desired  to  urge  them; 
but,  however  this  may  be,  the  record  shows 
that  the  defendant  had  used  his  right  to 
strike  Justice,  and  thereby  i)eremptorily 
challenged  him.  The  defendant  had  the 
right  to  be  tried  by  the  12  Jurors  selected; 
and,  if  it  be  true  (and  it  is  not  contradicted) 
that  neither  the  defendant  nor  his  counsel 
knew  Justice  was  on  the  Jury  until  after 
the  verdict,  he  was  entitled  to  a  new  trial. 
If  the  affidavit  of  the  defendant's  counsel  is 
true,  "Somebody  other  than  the  defendant 
or  his  counsel  was  evidently  to  blame,"  and 
it  is  not  material  whether  it  was  called  to 
the  attention  of  the  Judge  prior  to  the  mo- 
tion for  new  trial.  That  the  right  to  a  Jury 
of  one's  own  selection  may  be  preserved  by 
motion  for  newtrial,  see  Dovey  v.  Hobson, 
6  Taunton,  461. 

In  our  examination  of  this  question  we- 
have  found  two  cases  in  which  a  new  trial 
was  held  to  have  been  properly  refused 
where  one  Juror  was  substituted  for  another; 
but  neither  of  those  cases  is  similar  to  this 
case.  In  the  case  of  Anderson  v.  Green,  46 
Ga.  362,  a  Juror  was  selected  by  both  parties, 
and  another  answered  to  his  name  and 
served  in  his  stead,  and  the  Supreme  Court 
held  that  that  was  not  a  good  ground  for 
new  trial,  as  it  did  not  appear  that  both  the 
substitute  and  the  principal  were  unknown 
to  the  defendant  and  his  counsel.  The  dif- 
ference between  the  Anderson  Case  and  the 
case  at  bar  is  that  the  person  who  served 
bad  not  been  rejected.  In  the  present  case 
Justice  had  been  peremptorily  challenged 
and  stricken  from  the  list  by  the  defendant. 
Nor  was  any  reason  shown  or  offered  to  be 
shown  in  the  Anderson  Case  why  the  per- 
son who  served  was  for  any  cause  objection* 
able  to  the  defendant  And  the  case  of  Bums 
r.  State,  80  Ga.  545,  7  S.  E.  88,  is  unlike  this 
cflse^  as  that  case  was  held  by  the  Supreme 
Court  to  be  unlike  the  Striplhig  Case,  because 
in  the  Bums  C!ase  the  Juror  Charles  Foster, 
who  served,  was  accepted  by  the  defendant, 
and  the  court  held  that,  while  the  accused 


and  his  counsel  did  not  know  all  tlie  facts^ 
yet  in  the  exercise  of  due  diligence  they 
ought  to  have  known,  before  accepting  the 
Juror,  whether  the  Juror  they  accepted 
(Charles  Foster,  a  negro,  instead  of  Charles 
Foster,  a  white  man)  was  21  years  of  age 
or  a  minor  and  whether  he  was  upon  the 
Jury  list  of  the  county.  In  other  words,  the 
extent  of  the  holding  in  that  case  was  that 
an  exception  propter  defectum  to  a  Juror  ac- 
cepted by  a  party  on  the 'trial  could  not  be 
considered  on  a  motion  for  new  trial;  but, 
from  what  appears  here,  this  defendant, 
after  having  positively  rejected  the  Jurory 
was  tried  by  him  without  fault  on  his  part 
To  refuse  him  a  new  trial,  under  this  state 
of  facts,  would  be  to  deprive  him  of  his  right 
of  peremptory  challenge. 
Judgment  reversed. 


(2  Oa.  App.  98) 
STEWART  V.  STATE.     (No.  877.) 
(Cteurt  of  Appeals  of  Georgia.    May  24,  1907.) 

This  case  is  controlled  by  the  decision  in 
Hughes  V.  State,  58  S.  D.  390,  2  Ga.  App.  — . 
(Syllabus  by  the  CJourt) 

Error  from  City  Court  of  Vienna;  D.  L. 
Henderson,  Judge. 

One  Stewart  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Busbee  ft  Busbee,  for  plaintiff  in  error. 
Watts  Powell,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


(2  Ga.  App.  178) 
LIVINGSTON  &  STEWART  v    KING. 
(No.  862.) 

(Court  of  Appeals  of  Georgia.    June  20,  1907.) 

1.  JuSTICEiS  OF  THE  PEACE— ApPEAIi— AFFIDA- 
VIT OF  Inability  to  Give  Bond  — Suffi- 

CIENOT. 

Where  an  appeal  is  entered  by  a  firm  Crom 
a  judgment  in  a  justice's  court  to  a  jury  in  the 
superior  court,  and  no  appeal  bond  is  given,  but 
the  individual  members  of  the  firm  make  affi- 
davit that  each  member  of  said  firm  separately, 
'*owing  to  his  poverty,  is  unable  to  give  the  se- 
curitv  required  by  law,"  there  was  no  error  in 
dismissini  the  appeal  on  the  ground  that  the 
affidavit  did  not  snow  that  the  firm  was  unable 
to  give  the  bond  required  by  law.  Marlow  v. 
Hughes  Lumber  (>>..  17  S.  E.  922,  92  Ga.  554 ; 
Kline  v.  Swift  Specific  Company,  45  S.  E.  314. 
118  Ga.  514. 

2.  Motions—Oral  Motions  — Defects  on 
Face  of  Pleadings. 

The  defect,  being  apparent  on  the  face  of 
the  pleadings,  could  properly  be  taken  advantage 
of  bv  oral  motion.  It  is  only  where  the  powers 
of  the  court  are  invoked  touching  matters  that 
lie  outside  the  pleadings  that  a  written  applica« 
tion  or  motion  1b  required.  Civ.  (>>de  1^5,  f 
5046 :  Smith  v.  Equitable  Mortgage  CJo..  25  S. 
B.  423,  98  Ga.  2iO :  McCook  ▼.  Crawford,  40  S. 
E.  225,  114  Ga.  337. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Worth  County; 
W.  N.  Spence,  Judge. 
Action  between  Livingston  &  Stewart  and 
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O.  W.  King.    From  the  Jadgment,  Livingston 
ft  Stewart  bring  error.    AfELrmed. 

Payton  ft  Hay,  for  plaintiffs  In  error. 
Passmore  ft  Tieon  and  J.  H.  Tipton,  for  de- 
fendant in  error. 

HILL,  C.  J.    Judgment  affirmed. 

(2  Ga.  App.  249) 

B.  VAN  WINKLE  GIN  ft  MACHINB 

WORKS  ▼.  MATHEWS  et  aL 

(No.  819.) 

(Ck>urt  of  Appeals  of  Georgia.     July  4,  1907.) 

L  Ck>BP0BATI0N8  —  ACTIONS  —  BUBDBN    OW 
P  B  O  O  F  —  COBPOBATB   BXISTENOB  —  TBIAIt— 

Right  to  Oper  and  Close. 

In  a  suit  on  a  promissory  note  by  the  payee 
therein  named,  where  the  allegation  is  made 
that  the  plaintiff  was  a  corporation,  it  would 
be  incumbent  upon  the  defendant  to  prove  af- 
firmatively that  no  such  corporation  existed. 
This  would  be  true,  without  such  allegation, 
where  the  name  of  the  plaintiff  itself  imports  a 
corporation.  Wilson  r,  ^rague  Mowing  Machine 
€k>mpany,  55  Ga.  672 ;  Cribb  v.  Waycross  Lum- 
ber Company,  62  Ga.  597,  9  S.  E.  426;  Mattox 
▼.  State,  115  Ga.  219,  41  S.  E.  709.  Therefore, 
in  such  a  suit,  where  the  defendant  in  his  plead- 
ing admits  the  execution  of  the  note,  sucn  ad- 
mission, with  the  presumption  of  corporate  ex- 
istence, makes  a  prima  facie  case  for  the  plain- 
tiff, and  the  defendant  would  be  entitled  to  the 
opening  and  conclusion,  although  by  his  answer 
he  had  expressly  denied  the  allegation  that  plain- 
tiff was  a  corporation 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  H  47,  50.] 

2.  Wbit  or  Ebbob  —  Bvidenob— Admissibil- 
ity. 

The  other  grounds  in  the  motion  for  a  new 
trial,  alleging  error  in  the  admission  of  testi- 
mony,  as  corrected  and   verified   by   the   trial 
court,  are  without  merit. 
..  (Syllabus  by  the  Court.) 

Error  from  City  Court  of  Jefferson;  W.  W. 
'  Stark,  Judge. 

Action  by  the  E.  Van  Winkle  Gin  ft  Ma- 
chine Works  against  D.  P.  Mathews  and 
others.  From  the  judgment,  plaintiff  brings 
error.    Affirmed. 

J.  S.  Ayers  and  Ellis,  Wimblsh  ft  Ellis,  for 
plaintiff  in  error.  John  B.  Gamble  and 
Shackelford  ft  Shackelford,  for  defendants 
in  error. 

HILL,  C  J.    Judgment  affirmed* 


(2  Qa.  App.  47) 

ELBERT  COUNTY  t.  SWIFT.  (No.  220.) 

(CJourt  of  Appeals  of  Georgia.    May  24,  1907.) 

1.  Eminent  Domain  —  Natube  of  Injxtbt— 
Substantial  Damage. 

The  damages  recoverable  under  the  provi- 
sions of  the  Constitution  of  1877  are  for  sub- 
stantial iniury  to  private  property,  real  damage 
affecting  the  market  value,  and  not  speculative 
or  imaginary  damage  affecting  only  the  natural 
beauties  of  the  property. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  S  237.] 

2.  Counties  —  Claims  Against  —  Pbesenta- 
TiON— Time  fob. 

Claims  against  counties  must  be  presented 
by  written  demand  to  the  proper  county  author- 


ities within  12  montlis  after  such  claims  aocme 
or  become  payable,  or  the  same  are  barred,  mi* 
less  held  by  minors  or  persons  laboring  under 
disabilities.  Where  it  appeared  from  the  evi- 
dence that  the  above  requirement  had  not  been 
complied  with,  a  verdict  against  the  county  was 
unauthorized. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  13,  CounUes,  §  815.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Elberton;  P,  P. 
Proffltt,  Judge. 

Action  by  T.  M.  Swift,  for  the  use  of  J. 
T.  Swift,  against  Elbert  county.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 


O.  P.  Harris,  for  plaintiff  In  error. 
Rogers,  for  defendant  in  error. 


Z.  B. 


HILL,  O.  J.  T.  M<  Swift,  for  the  use  of 
J.  Y.  Swift,  brought  suit  against  Elbert  coun- 
ty for  damages  to  land.  The  trial  court 
overruled  a  demurrer,  and  the  case  was  sub- 
mitted to  a  Jury,  which  returned  a  verdict 
in  favor  of  the  plaintiff  for  $175.  A  motion 
for  a  new  trial  was  made  and  denied.  The 
defendant  excepts  to  the  judgment  overruling 
the  demurrer  and  to  the  refusal  to  grant  a 
new  trial.  This  court  win  not  consider  the 
question  made  by  the  demurrer,  but  will  de- 
cide the  case  on  the  merits,  as  shown  by  the 
facts. 

The  plaintiff  was  the  owner  of  a  certain 
tract  of  land  located  on  the  public  road  from 
Elberton  to  Petersburg.  This  tract  of  land 
had  no  improvements  upon  it,  but  by  reason 
of  many  natural  advantages,  which  are  fully 
described  in  the  petition  and  by  the  evidence, 
it  was  "unsurpassed  in  beauty  and  grandeur^' 
as  a  site  for  a  residence.  Besides  these  nat- 
ural advantages,  it  was  located  directly  on 
the  public  road,  which  gave  it  additional  val- 
ue; and  it  was  the  intention  of  J.  Y.  Swift* 
who  held  the  beneficial  Interest  in  the  prop- 
erty, to  erect  on  the  same  a  family  residence. 
The  road  which  ran  between  Elberton  and 
Petersburg  and  directly  alongside  this  prop- 
erty had  been  the  public  highway  for  a  long 
time,  fsnd  It  was  by  this  road  that  Ingres 
and  egress  was  had  to  and  from  the  property. 
The  evidence  is  silent  as  to  the  value  of  the 
property  in  question,  except  that  it  was 
"chiefly  valuable  for  a  building  site."  In  the 
spring  of  1905  the  commissioners  of  roads 
and  revenues  of  Elbert  county  cut  out,  grad- 
ed, and  opened  a  new  road.  The  new  road 
leaves  the  old  one  some  distance  above  the 
property  In  question,  and  comes  back  into  it 
some  distance  below.  Between  this  property 
and  the  new  road  there  is  an  embankment 
of  trees  and  bushes  which  completely  hides 
the  property  from  the  road,  "and  is  a  grue- 
some and  unseemly  sight  in  front  thereof." 
AFthongh  the  old  road  was  not  closed  up,  it 
was  practically  abandoned  by  the  traveling 
public,  who  preferred  the  new  and  better 
road.  The  old  road,  however,  still  remained 
as  a  highway,  and  as  a  means  of  ingi^ess  and 
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egreaB,  into  and  from  the  property.  The 
damage  resulting  to  the  property  in  queBtion 
by  the  opening  of  the  new  road  was  alleged 
substantially  as  follows:  The  property  could 
not  be  seen  from  the  new  road,  and  therefore 
Its  beauty  as  a  building  site  was  destroyed. 
The  property  was  left  off  the  traveled  high- 
way, because  the  old  road  is  practically 
abandoned,  and  has  not  been  worked  by  the 
county  since  the  building  of  the  new  road. 
There  was  no  way  of  getting  to  the  new  road 
from  the  property,  or  from  the  new  road  to 
the  property,  except  through  the  intervening 
woods,  or  going  for  some  distance  on  the  old 
road.  Instead  of  a  valuable  and  beautiful 
residence  site  on  a  public  road,  which  af- 
forded easy  access  to  it,  it  has  become  prop* 
erty  without  special  advantages  for  residence 
purposes,  located  on  an  abandoned,  unused, 
and  unworked  road.  There  is  no  evidence  as 
to  the  market  value  of  the  property  before 
the  new  road  was  opened,  or  since,  and  no 
evidence  as  to  value  at  all,  except  the  single 
statement,  by  the  owner  and  his  witnesses, 
that  the  property  had  been  damaged  at  least 
9500  by  the  opening  of  the  new  road  and  the 
practical  abandonment  of  the  old  road.  All 
the  witnesses  for  the  plaintiff  concurred  in 
the  opinion  that  the  property  in  question  was 
chiefly  valuable  as  a  building  site  because  of 
Its  natural  advantages  and  of  its  location 
alongside  the  old  road,  and  that  it  had  been 
damaged  by  the  new  road  and  the  abandon- 
ment of  the  old  road,  for  such  use,  from  $500 
to  $1,000.  This  is  a  substantial  statement  of 
the  material  evidence  for  the  plaintiff.  With- 
out reference  to  the  evidence  for  the  defend- 
ant, does  this  evidence  for  the  plaintiff  make 
a  case  for  the  recovery  of  damages? 

1.  Under  the  Ck>nstitution,of  1877,  if  pri- 
vate property  is  damaged  by  the  construction 
of  roads  or  any  improvement  made  for  the 
use  of  the  public,  its  owner  can  recover  what- 
ever damage  he  has  actually  sustained* 
Campbell  v.  Metropolitan  Street  R.  Co.,  82 
6a.  320,  9  S.  B.  1078.  Under  this  provision 
of  our  Constitution  a  recovery  may  be  had 
In  an  cases  where  private  property  has  sus- 
tained a  substantial  injury  from  the  making 
and  use  of  an  improvement  that  is  public  in 
Its  character,  whether  the  damage  is  direct, 
as  when  caused  by  trespass  or  physical  in- 
vasion of  the  pro]>erty,  or  consequential,  as 
in  the  diminution  of  its  market  value.  City 
of  Atlanta  v.  Oreen,  67  Ga.  390;  Chicago  v. 
Taylor,  125  U.  S.  161,  8  Sup.  Ct  820,  81  L. 
Bd.  638.  Unquestionably,  also,  the  owners 
of  land  adjacent  to  public  roads  have  a  pri- 
vate right  to  have  tree  access  to  their  land 
and  buildings  thereon  from  the  roads.  82 
6a.  320,  9  S.  E.  1078,  supra;  Street  By.  v. 
Cumminsville,  14  Ohio  St.  523.  Applying 
these  general  principles  to  the  facts  as  shown 
!n  behalf  of  the  plaintiff,  is  this  case  one  for 
damages?  Certainly  there  is  not  shown  any 
physical  injury  to  his  property,  or  any  tres- 
pass thereon  by  the  acts  of  the  county  com- 


missioners in  constructing  the  new  road.  Do 
the  facts  show  any  consequential  damage, 
diminishing  the  market  value  of  the  prop- 
erty? Has  his  private  property  sustained 
any  substantial  injury  from  the  making  of 
the  new  road?  It  cannot  be  said  that  there  is 
any  diminution  of  its  market  value,  for  the 
very  simple  reason  that  it  is  not  shown  by  the 
evidence  to  have  had  any  market  value  either 
before  or  since  the  opening  of  the  new  road. 

It  is  contended  that  its  value  as  a  building 
site  has  been  damaged  $500  at  least,  be- 
cause it  is  no  longer  adjacent  to  a  public  road, 
from  which  it  can  be  seen,  and  to  which  there 
is  easy  access.  The  estimate  of  this  damage 
Is  purely  speculative,  for  there  is  no  evidence 
whatever  as  to  its  value  as  a  building  site 
before  the  new  road  was  made.  Abstractly 
considered,  the  property  still  retains  all  of 
its  natural  advantages  as  a  building  site. 
We  think  damages  might  be  recoverable  for 
any  diminution  of  the  value  of  the  property 
in  connection  with  the  use  or  uses  to  which 
it  had  been  put,  or  to  which  it  was  peculiarly 
adapted;  but  we  think  it  entirely  too  remote 
and  speculative  to  give  damages  for  a  sup- 
posed injury  to  the  mere  ethical  value  of 
property  for  a  certain  use.  Legal  redress  is 
given  for  substantial,  and  not  imaginary,  in- 
jury to  property — for  damage  to  market 
value,  and  not  Injury  to  landscape  beauty. 
In  this  case  the  opening  of  the  new  road  did 
not  affect  the  physical  advantages  of  the 
property.  It  Is  true  "the  embankment  of 
trees  and  bushes'*  between  the  road  and  the 
property  .was  left,  "a  gruesome  and  unwhole- 
some" obstruction  intervening  between  the 
road  and  the  property;  but  this  obstruction 
was  not  placed  there  by  the  ruthless  hand  of 
the  county.  It  was  the  unappreciative  act  of 
nature.  We  know  of  no  law  that  required 
this  unsightly  "embankment  of  trees  and 
bushes"  to  be  removed  by  the  county  author- 
ities, so  that  the  natural  beauties  of  the  prop- 
erty could  be  seen  and  admired  from  the  pub- 
lic road. 

On  the  question  as  to  interfering  with  or 
preventing  access  to  the  property  from  the 
public  road,  the  evidence  shows  that  the  old 
road  is  still  open,  and  if  the  owner  of  the 
iiroperty  desires  to  use  the  same  for  resi- 
dential purposes,  and  to  afford  the  traveling 
public  the  benefit  of  its  beauty  as  they  pass 
on  by,  or  to  afford  him  ingress  and  egress  to ' 
and  from  the  public  road,  he  has  only  to  call 
upon  the  county  authorities,  under  the  act 
of  1903  (Acts  1908,  p.  41),  to  work  this  road 
and  keep  it  in  proper  condition.  It  is  some- 
what remarkable  that,  notwithstanding  the 
fact  that  this  property  was  so  unsurpassed  in 
its  beauty  for  residence  purposes,  it  had 
never  been  improved  by  the  present  owner, 
although  he  had  been  in  possession  thereof 
for  many  years.  The  unsurpassed  advan- 
tages of  this  favored  spot  for  an  "ideal  coun- 
try home"  seem  to  have  been  overlooked  or 
neglected  by  those  who  so  greatly  appreci- 


398 


68  SOUTHEASTERN  REPORTER. 


(Ga.. 


ated  Its  beauties  until  the  opening  of  the  new 
road.  Thla  pnbllc  improvement  was  the  flash- 
light that  brought  Into  yiew  and  value  the 
hidden  beauties  of  the  place.  We  do  not 
know  of  any  law  that  requires  a  county  to 
pay  damages  to  a  private  citizen  whose  eyes 
have  only  been  opened  to  the  beauties  of  his 
private  property  by  an  improvement  of  pub- 
lic utility. 

2.  All  claims  against  counties  must  be 
presented  within  12  months  after  they  ac- 
crue. Pol.  Ck>de  1896,  S  362.  The  allegation 
of  the  petition  is  that  "in  the  spring  of  1005" 
the  county  cut  out,  graded,  and  built  the  new 
road  which  damaged  the  property,  and  that 
the  petitioner  '*made  a  written  demand  on 
the  defendant  for  the  sum  of  $500  damages," 
which  had  been  refused.  No  time  is  stated 
when  such  written  demand  was  made.  The 
evidence  on  the  subject  is  that  the  attorney 
for  the  plaintiff  handed  to  the  clerk  of  the 
board  of  commissioners  a  written  claim  for 
damages,  in  the  amount  of  $500,  and  that  the 
board  received  it  and  declined  to  pay  it  It 
is  not  stated  when  such  written  claim  for 
damages  was  made.  The  suit  for  damages 
was  not  filed  until  July  24,  1906.  It  nowhere 
appears,  therefore,  either  by  allegation  or  by 
evidence,  that  any  demand  was  made  on  the 
county  within  12  months  from  the  spring  of 
1006,  when  the  claim  for  damages  was  al* 
leged  to  .have  accrued.  Treating  the  filing  of 
the  suit  as  a  written  demand,  it  does  not 
show  that  such  demand  was  made  within  the 
12  months,  for  it  was  filed  July  24, 1906. 

Let  the  Judgment  of  *the  court  refusing  to 
grant  a  new  tibial  be  reversed. 

(2  Ga.  App.  68) 
DUNLAP  HARDWARE  CO.  v.  THARP. 
(No.  305.) 
(Court  of  Appeals  of  Georgia.     May  24,  1907.) 

1.  JUDOMENIV-DOBMANT  JUDOICENTS. 

The  proper  officer  to  record  on  the  execu- 
tion docket  of  a  county  court  entries  on  ezeca- 
tions  issued  from  ttiat  court  is  the  judge  of 
the  court.  The  sheriff  has  no  authority  to  make 
such  record.  Therefore,  where  the  sheriff  r^ 
corded  on  the  execution  docket  of  the  county 
court  from  which  the  execution  issued  an  entry 
made  by  him  as  sheriff  on  the  execution,  there 
was  no  such  compliance  with  the  law  as  would 
prevent  the  dormancy  of  the  Judgment  upon 
which  the  execution  was  based. 

2.  Execution— Retubn— Record. 

When  the  record  on  the  execution  docket  of 
in  entry  on  an  execution  is  made  by  the  proper 
officer,  he  should  date  such  record  as  of  the  date 
when  made. 

1  JUDOUENT^DOBICANT  JUDOlCENTS. 

The  entry  as  it  appears  on  the  execution 
should  be  recorded  on  the  docket,  and  a  substan- 
tia] compliance  with  this  requirement  Is  neces- 
sary. 
(Syllabus  by  the  CJourt) 

Error  from  Superior  Court,  Houston  Coun- 
ty;   W.  H.  Felton,  Jr.,  Judge. 

Action  by  the  Dunlap  Hardware  Company 
N^gainst  A.  H.  Tharp.  The  hardware  com- 
pany obtained  a  judgment  against  Tharp, 
and  lery  of  execution  thereon  was  made  by 


the  sheriff  on  the  property  of  defendant, 
whereupon  defendant  filed  an  aMdavit  of  il- 
legality on  the  ground  that  the  Judgment 
was  dormant  at  the  date  of  the  levy.  From 
a  Judgment  sustaining  the  allegation  of 
illegality  and  dismissing  the  levy,  the  hard- 
ware company  brings  error.     Afflhned. 

Hardeman  ft  Jones,  for  plaintiff  in  error. 
0.  B.  Brunson  and  Wm.  Branson,  for  de- 
fendant in  error. 

HILL,  C.  J.  The  Dunlap  Hardware  Com- 
pany (plaintiff  in  error)  obtained  a  Judg- 
ment against  Tharp  (the  defendant  in  error) 
in  the  county  court  of  Houston  county,  on  Oc- 
tober 21,  1895.  Execution  was  issued,  and 
duly  entered  upon  the  execution  docket,  Oc- 
tober 80,  1895.  Nulla  bona  was  entered  upon 
the  execution  on  March  11,  1901.  The  execu- 
tion docket  of  the  county  court,  opposite 
the  entry  of  the  execution,  showed  the  fol- 
lowing entry:  "Return  nulla  bona  made  by 
sheriff  on  this  fl.  fa.  March  11,  1901."  Levy 
of  this  execution  was  made  by  the  sheriff 
on  property  of  the  defendant  January  2, 
1906,  and  the  defendant  thereupon  filed  an 
affidavit  of  illegality,  on  the  ground  that 
the  Judgment  was  dormant  af  the  date  of  the 
levy.  The  issue  thus  presented  was  sub- 
mitted to  the  decision  of  the  Judge  without 
the  intervention  of  a  Jury.  The  execution 
was  Introduced  in  evidence,  with  entries 
above  noted.  The  entry  of  nulla  bona  on 
said  execution  appeared  as  follows:  "Geor- 
gia, Houston  County.  Due  search  made,  and 
no  property  of  the  defendant  found  upon 
which  to  levy  the  within  execution.  This 
the  11th  day  of  March,  1901.  [Signed]  M.  L. 
Cooper,  Sheriff."  Opposite  the  entry  upon 
the  execution  dociiet  was  the  following  «itry: 
"Return  nulla  bona  made  by  sheriff  on  this 
fi.  fa.  March  11,  1901."  M.  L.  Cooper,  the 
sheriff,  testified  that  he  made  the  entiy  of 
nulla  bona  on  the  fl.  fa.,  and  also  the  entry 
on  the  execution  docket.  He  did  not  re- 
member when  it  was  made,  but  he  did  not 
make  any  entry  and  date  It  back.  This  was 
the  only  evidence;  and  the  court  sustained 
the  illegality  and  dismissed  the  levy. 

The  only  question  presented  in  the  case 
is  whether  the  enfry  made  by  the  sheriff  on 
the  execution  docket  of  the  county  court  was 
sufficient  to  prevent  the  dormancy  of  the 
Judgment  "An  entry  made  by  a  proper  of- 
ficer upon  an  execution  Issued  from  a  Judg- 
ment, unless  recorded  upon  the  execution 
docket  of  the  court  from  which  the  execu- 
tion Issued,  will  not,  even  as  between  the 
parties  to  the  Judgment,  arrest  the  ranning 
of  the  dormancy  statute."    Nowell  v.  Haire. 

116  Ga.  386,  42  S.  E.  719.  See,  also.  Civ. 
Code  1895,  §§  3761,  3762;   Smith  v.  Bearden, 

117  Ga.  822,  45  S.  E.  59 ;  Palmer  v.  Inman, 
126  Ga.  519,  55  S.  E.  229;  Benton  v.  Fish,  1 
Ga.  App.  656,  57  S.  E.  1079.  It  is  contended  in 
this  case  that  the  record  on  the  execution 
docket,  relied  upon  to  keep  the  execution  in 
life,  was  not  sufficient  for  that  purpose,  under 
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the  law,  because  made  by  the  sheriff,  who 
was  not  the  proper  officer  to  make  it,  and  It 
does  not  appear  that  he  was  In  any  way  au- 
thorized to  make  It ;  because  It  was  not  dat- 
ed :  and  becaose  it  was  not  a  true  transcript 
of  the  entry  on  the  execution.  The  proper  of* 
fleer  to  make  entries  on  executions  on  the  exe- 
cution docket  of  the  county  court  Is  the  Judge 
of  that  court  CIy.  Gode  1S95,  8  4186.  The 
sheriff  has  no  authority  to  make  such  record 
on  the  docket  No  presumption  arises  as  to 
the  regularity  of  the  sheriff's  act  in  making 
such  record,  because  he  has  no  authority  up- 
on the  subject  whatever.  Regularity  in  the 
performance  even  of  a  ministerial  act  will 
not  be  presumed,  unless  the  ministerial  of- 
ficer was  authorized  by  law  to  perform  the 
act  In  other  words,  the  question  of  regular- 
ity In  the  performance  of  an  act  cannot 
arise  where  no  duty  Is  Imposed  by  law,  or 
authority  given  by  law  to  do  the  act  Cir. 
Ctode  1895,  S  3763,  requires  that  the  clerk, 
or  proper  officer,  making  the  entry .  on  the 
execution  docket,  shall  date  such  record  when 
It  Is  made.  In  this  case  the  entry  on  the 
execution  docket  Is  as  follows:  "Return 
nulla  bona  made  by  sheriff  on  this  fl.  fa. 
March  11.  1901."  This  date  clearly  applies 
to  the  entry  made  by  the  sheriff  on  the  exe- 
cution, and  not  to  the  date  when  the  entry 
was  recorded  by  him  on  the  execution  dock- 
et We  do  not  think  this  sufficient  The 
date  when  the  record  is  made  on  the  exe- 
cution docket  should  be  clear  and  unequiv- 
ocal, for  the  time  of  the  record  upon  the 
execution  docket  is  the  all-important  fact 
ftom  which  to  determine  the  question  of 
dormancy;  the  language  of  statute  being: 
"No  Judgment  shall  be  enforced  after  seven 
pears  from  its  rendition,  when  no  execution 
has  been  issued  upon  It  and  the  same  placed 
upon  the  execution  docket,  or  when  execu- 
tion has  been  issued  and  seven  years  have 
expired  from  the  time  of  the  record,  upon  the 
execution  docket  of  the  court  from  which 
the  same  Issued,  of  the  last  entry  upon  the 
execution  made  by  an  officer  authorized  to 
execute  and  return  the  same.'*  Olv.  Ck>de 
1895,  §  8761. 

To  save  the  Judgment  from  becoming  dor- 
mant the  statute  requires  that  the  entry  on 
the  execution  must  be  recorded  on  the  execu- 
tion docket  of  the  court  which  the  same 
issued.  A  substantial  compliance  with  tills 
requirement  is  essential.  What  was  placed 
on  the  execution  docket  by  the  sheriff  in  this 
case  was,  not  the  entry  which  was  on  the 
execution,  but  a  mere  statement,  according 
to  the  sheriff,  of  what  the  entry  was.  The 
reason  for  tills  requirement  Is  that  the  execu- 
tion docket  mtist  show  a  proper  entry  of  the 
sheriff  on  the  execution.  The  entry  on  the 
•docket  of  the  words,  "Return  nulla  bona 
made  by  the  sheriff  on  this  fl.  fa.  March  11, 
1901,"  is  shown  by  reference  to  the  entry 
on  the  fl.  fa.  not  to  be  a  correct  transcript 
It  is  true,  as  contended  by  the  learned  coun- 
sel for  plaintiff  in  error,  that  the  Supreme 


Court  In  many  cases  has  given  to  the  dor- 
mancy statutes  an  equitable  construction ;  but 
such  construction  has  been  limited  to  those 
cases  where  the  acts  of  the  plaintiff  in  execu- 
tion to  enforce  his  execution,  by  reason  of 
their  pfibllc  character,  served  to  keep  the 
Judgment  alive.  It  has  never  been  held  by 
the  Supreme  Court  that  entries  on  the  &ier 
cutlon  can  be  effective  for  this  purpose  when 
not  recorded  in  the  manner  prescribed  by  the 
statute.  In  the  case  of  Columbus  Fertiliz- 
er Co.  V.  Hanks,  119  6a.  955,  47  S.  E.  224, 
the  Supreme  Court  holds  that,  if  the  act  of 
1885  (Civ  Code  1895,  §S  3761,  3762)  means 
anything,  "it  is  that  entries  on  an  execu- 
tion cannot  serve  to  keep  the  Judgment  in 
life  unless  the  entries  are  properly  recorded." 

We  think  it  very  clear  that  the  Judgment 
of  the  trial  court  for  the  reasons  stated, 
should  be  affirmed. 

Judgment  affirmed. 


(3  Oft.  App.  169) 
SAWYER  V.  CITY  OF  BLAKBLY.  (No.  489.) 
(Court  of  Appeals  of  Georgia.    June  19,  1907.) 

1.  Municipal  Cobpobations  — Police  Pow- 
ers—Pbqhibitinq   Possession-  of   Intoxi- 

■CATINO  LiQUOBS. 

A  city  whose  charter  contains  a  "ceneral 
welfare  clause*'  may  legally  pass  an  ordinance 
prohibiting  the  possession  of  intoxicating  liquors 
kept  for  tne  purposes  of  illegal  sale. 

2.  Intoxicating  Liquobs— Cbiminal  Prose- 
cutions—Evidence— Sufficienct. 

Under  such  an  ordinance,  proof  of  the  pos- 
session of  the  liquor  and  an  illegal  sale  thereof 
will  authorize  a  conviction. 

[Ed.  Note.— For  cases  in  point  see  CJent  Dig. 
vol.  29,  Intoxicating  Liquors,  f  309.] 

S.  Certiorari— When  Lies. 

Certiorari  lies  to  correct  judgments  which 
are  irregular  or  erroneous,  but  not  those  which 
are  wholly  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Certiorari,  H  40-42.J 

4.  Writ  of  EIbror  —  Existence  of  Actual 

Controversy- Moot  Questions. 

The  courts  will  not  pass  upon  moot  consti* 
tutional  questions. 

[Ed.  Note.— For  cases  in  point.  8e«  Cent  Dig^ 
vol.  10,  Constitutional  Law,  §  ^.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Early  County; 
W.  C.  Worrill,  Judge. 

Monk  Sawyer  was  convicted  of  a  viola- 
tion of  an  ordinance  of  the  city  of  Blakely 
prohibiting  the  possession  of  intoxicating 
liquor  kept  for  the  purpose  of  an  unlawful 
sale,  and  he  brings  error.    Affirmed. 

The  plaintiff  In  error  was  convicted  be- 
fore the  mayor,  presiding  In  the  police  court 
of  the  city  of  Blakely,  for  a  violation  of  the 
following  municipal  ordinance:  "If  any  per- 
son  shall  have  in  his  possession  in  said  city 
any  intoxicating  liquors  for  the  purpose  of 
unlawful  sale  or  giving  away  thereof,  on  con- 
viction thereof  such  person  shall  be  punished 
as  prescribed  In  section  17  of  the  city  ordi- 
nances. In  prosecutions  for  the  violation  o^ 
this  ordinance,   one-half  the  fine  shall  bo 
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paid  to  the  Informer***  By  section  17  of  the 
city  ordinances  all  persons  ccmvicted  there- 
under are  to  be  punished  according  to  sec- 
tion 13  of  the  city  charter  (Acts  1900,  p.  223), 
which  prescribes  that  the  officer  presiding  in 
the  police  court  shall  have  the  authority  to 
punish  persons  convicted  therein  of  yiolatlng 
the  city  ordinances  by  fine  not  exceeding 
$100,  by  imprisonment  in  the  Jail  of  Early 
county,  or  such  other  place  as  the  city  coun- 
cil may  provide  for  a  prison,  for  a  term  not 
exceeding  100  days,  either  or  both,  and  to 
coerce  the  payment  of  fines  by  imprisonment 
Labor  in  the  chain-gang  or  on  the  streets, 
not  exceeding  100  days,  may  be  allowed  as 
alternative  to  fine  or  imprisonment  Sen- 
tence may  be  cumulative.  Upon  the  trial 
the  accused  moved  a  discharge  on  the  ground 
that  there  was  no  sufficient  charter  authority 
for  the  passage  of  the  ordinance  under 
which  he  was  being  tried.  The  mayor  de- 
nied the  motion,  and  to  this  one  of  the  ex- 
ceptions is  taken.  The  evidence  was  con- 
flicting; but  the  mayor  adjudged  the  defend- 
ant guilty  and  imposed  a  fine  of  $50,  with 
the  alternative  of  60  days'  work  on  the 
streets  of  the  city.  The  defendant  sought 
certiorari,  which  was  denied  by  the  Judge 
of  the  superior  court 

Among  the  grounds  for  certiorari  it  is  con- 
tended that  the  Judgment  and  sentence  of 
the  police  Is  void,  because  section  13  of  the 
city  charter  is  in  violation  of  article  1,  8  1, 
par.  2  (the  due  process  of  law  clause),  of  the 
state  Constitution,  ''because  it  provides  for 
a  penalty  of  S%  months'  servitude  in  the 
chain-gang  or  on  the  streets  of  Blakely,  with- 
out providing  for  the  due  process  of  law  in 
the  trial  of  offenders;  the  process  allowed 
petitioner  consisting  of  a  warrant  sworn  out 
before  the  mayor,  on  which  he  was  put  up-, 
on  trial,  without  a  copy  of  the  accusation 
charging  him  with  a  crime,  and  without  a 
trial  by  Jury,  and  with  nothing  more  on  the 
record  than  the  name  of  the  arresting  officer, 
the  names  of  the  witnesses  for  the  prosecu- 
tion, the  offense  charged,  and  (after  the 
trial)  the  Judgment  and  sentence  of  the 
court"  A  paragraph  of  the  petition  for  cer- 
tiorari also  asserts:  "Your  petitioner  avers 
that  he  has  been  denied  the  equal  protection 
of  the  laws,  contrary  to  and  in  violation  of 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States  (Civ.  Code  1895,  8 
8080)  which  says  that  no  state  shall  'deny 
to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws,'  in  that  he  was 
convicted  of  a  crime  whose  pimishment  was 
more  severe  than  the  average  punishment  of 
misdemeanors  in  the  state  courts  of  our 
state,  yet  he  was  not  furnished  with  an  accu- 
sation of  the  crime,  nor  allowed  a  trial  by  a 
Jury;  and  this  deprivation  of  your  petition- 
er's constitutional  rights  he  assigns  as  er- 
ror." It  appears  that  the  accused  did  not 
appeal  to  the  city  council,  but  sought  a  cer- 
tiorari directly  from  the  mayor's  decision. 


Section  14  of  the  city  charter  provides:  "Any 
person  convicted  in  the  police  court  may  ob- 
tain certiorari  directly  from  the  decision  of 
the  officer  presiding  in  said  court  under  the 
same  rules  as  certiorari  is  obtained  from  the 
decisions  of  county  Judges  in  criminal  cases, 
or  he  may  waive  his  right  to  apply  for  cer- 
tiorari, and  may,  within  four  days  from  the 
rendition  ot  the  decision  in  the  police  court 
enter  an  appeal  to  the  city  council,  who  shall 
hear  the  case  anew,  and  their  decision  shall 
be  final.  There  shall  be  no  certiorari  from 
the  decision  of  the  counclL"  In  the  peti- 
tion for  certiorari  the  applicant  seeks  to 
make  the  point  that  this  provision  of  the 
charter  is  contrary  to  section  4834  of  the 
Civil  Code  of  1895,  which  provides  that  cer- 
tiorari can  be  had  to  correct  errors  in  any 
Inferior  Judicature,  and  is  therefore  uncon- 
stitutional,^  as  .being  a  special  law  in  con- 
travention of  a  general  law. 

Park  ft  Collins,  for  plaintiff  in  error.  J. 
B.  Pottle,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts).  1. 
The  ordinance  under  which  the  accused  was 
convicted  is  valid.  The  charter  of  the  city 
of  Blakely  (section  25)  contains  a  broad 
"general  welfare  clause,"  and  in  addition 
thereto  adopts  by  reference  section  896  of 
the  Political  Code  of  1895,  which  itself  is 
broad  enough  in  terms  to  authorize  this  ordi- 
nance. Mayson  v.  Atlanta,  77  6a.  662  (3); 
Bagwell  V.  Lawrenceville,  94  Qa.  654,  21  8. 
E.  908  (2);  Paulk  v  Sycamore,  104  Ga.  24^ 
30  S.  E.  417,  41  L.  B.  A.  772,  69  Am.  St  Rep. 
128;  Beese  v.  Newnan,  120  Ga.  198^  47  S.  E. 
560  (1). 

2.  The  mayor's  finding  was  supported  by 
the  evidence.  Booney  v.  Augusta,  117  Ga. 
709,  45  S.  K  72  (2);  Beese  v.  Newnan,  120 
Ga.  198,  47  S.  E.  660  (2). 

3.  The  point  that  the  section  of  the  charter 
under  which  the  punishment  was  imposed  is 
unconstitutional  and  void  will  not  be  consid- 
ered, nor  certified  to  the  Supreme  Court:  for 
certiorari  lies,  not  to  correct  that  which  is 
void,  but  only  that  which  is  irregular  or  er- 
roneous. Levadas  v.  Beach,  117  Ga.  178,  43 
S.  E.  418  (2);  Bass  v.  Milledgeville,  122  Ga. 
177,  50  S.  B.  59. 

4.  The  question  as  to  the  constitutionality 
of  so  much  of  the  fourteenth  section  of  the 
city  charter  as  requires  the  accused  to  waive 
his  right  of  certiorari  in  order  to  appeal  to 
the  city  council,  and  makes  the  flndin^  of 
that  body  final,  is  not  properly  before  us; 
for  the  accused  did  not  appeal  to  the  city 
coimcil,  and  no  court  has  yet  denied  to  him 
the  right  of  certiorari  from  any  decision  of 
that  body.  The  time  to  decide  that  question 
will  not  be  at  hand"  until  the  right  to  certio- 
rari from  the  decision  of  the  city  council  la 
Judicially  denied  and  that  Judgment  is 
brought  under  review.  Courts  will  not  grata- 
itously  decide  moot  constitutional  questiona. 

Judgment  affirmed. 
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(2  Qa.  App.  1) 

ANDERSON  T.  STATE.    (No.  395.) 
(Conrt  of  Appeals  of  Georgia.    May  16,  1907.) 

1.  Gbiminal    Law— Wbit    of    EJbbob— Prks- 

K29TATION   IN  LOWEB  COUBT  OF  GBOUNDS  OF 

Rbtiew— Constitutional  Qubstion. 

Before  a  reviewing  court  is  authorized  to 
pass  upon  the  constitutionality  of  an  act  of  the 
General  Assembly,  it  must  appear  that  the 
question  was  made  or  presented  in  the  court  be- 
low and  was  passed  upon  by  the  trial  judge; 
also  the  alleged  repugnancy  of  the  statute  to 
some  portion  of  the  Oonstitution  must  be  spe- 
dficalfy  asserted. 

(a)  An  allegation  of  the  repugnancy  of  a 
statute  to.  the  Constitution  is  not  sufficiently 
specific,  unless  the  clause  or  paragraph  of  the 
Constitution  claimed  to  be  yiolated  is  set  out 

(b)  No  constitutional  question  is  properly 
presented  in  this  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  15.  Criminal  Law,  8  2619.] 

2.  Indictment— Sufficiency. 

An  indictment  is  sufficient  which  states  the 
ofPense  in  the  terms  or  language  of  the  statute, 
or  so  plainly  that  the  nature  of  the  offense 
charged  may  be  easily  understood  by  the  jury. 

[Ed.  Note.^For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  8  182.] 

3.  Cbiminal     Law  —  Mibdembanobs  —  Pun- 
ishment —  Statutes— Pbosfectivb   Opbba- 

TION. 

By  Fva.  Code  1895,  §  1089,  a  definite  pun- 
ishment is  prescribed  for  "every  crime  declared 
to  be  a  n^sdemeanor."  The  effect  of  this  sec- 
tion is  not  merely  confined  to  the  misdemeanors 
enumerated  in  the  Code,  but  has  a  prospective 
force. 

4.  GAXINCh-SPBCUIATION   IN   FUTUBBS--Ga1C- 

iNo    House— What    Constitutes— Actual 
Deliveby— Nbcessitt. 

A  place  where  futures  are  bought  and  sold 
on  marnns  is  a  gaming  house. 

(a)  This  is  true,  although  "the  contracts  are 
telegraphed  out  of  the  state,"  if  the  actual 
wagering  or  the  settlement  of  the  wagers  take 
place  in  this  state. 

(b)  The  Boykin  act  (Acts  1906,  p.  95)  has 
withdrawn  from  the  business  of  dealing  in  fu- 
tures on  margins  whatever  legislative  sanction 
there  was  to  be  implied  from  the  fact  that  by 
the  tax  act  of  the  state  a  license  tax  had  been 
imposed  upon  "bucket  shops." 

(c)  An  assertion,  although  made  in  each  trans- 
action, by  the  customers  of  an  office  where 
futures  are  bought  and  sold,  that  actual  de- 
livery is  contemplated  and  understood  in  all 
cases,  will  not  prevent  the  keeper  of  the  office 
from  being  guilty  of  maintaining  a  gaming 
house,  if  as  a  matter  of  fact  the  customers, 
throughout  a  continued  course  of  dealings,  do 
not  make,  tender,  or  accept  actual  delivery,  but, 
through  the  proprietor  of  the  office,  settle  their 
winnings  ana  losses  in  money.  The  actual  facts 
of  the  case  must  override  the  contradictory  al- 
leged contemplation  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
^1.   24,   Gaming,   S§   199,  200.] 

5.  Cbiminal  Law— Wbit  of  EBBOi— Review 

— HABMI.BS8    EBBOB. 

Where  an  indictment  contains  two  counts, 
and  the  defendant  has  been  found  guilty  on 
both  counts,  and  onlv  one  sentence  nas  been 
imposed,  and  the  evidence  authorizes  the  con- 
viction, errors  assigned  relating  to  one  count 
only  are  immaterial.  In  this  case  the  evidence 
authorized  the  verdict  on  both  counts.  The 
trial  having  been  entirely  free  from  error  as  to 
the  count  in  the  indictment  charging  the  main- 
tenance of  a  gaming  house,  this  court  will  not 
pass  upon  alleged  errors  in  the  instructions  of 
the  court  to  the  Jury  in  relation  to  the  count 
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charging  a  violation  of  the  Boykin  act,  com- 
monly known  as  the  '*Anti-Bucket  Shop  Law." 

[B}d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  15,  Criminal  Law,  §  3154.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fnfton  Coua- 
ty;  L.  S.  Roan,  Judge. 

C  N.  Anderson  was  convicted  under  an  In- 
dictment charging  in  one  count  a  violation  of 
the  Boykin  act  (Acts  1906,  p.  95),  commonly 
known  as  the  "Anti-Bucket  Shop  Law,"  and 
in  another  a  violation  of  the  statute  prohibit- 
ing gaming  houses,  and  he  brings  error.  Af- 
firmed. 

Anderson,  Felder,  Rountree  ft  Wilson  and 
Rosser  &  Brandon,  for  plaintiff  in  error.  C. 
D.  Hill,  Sol.  Gen.,  T.  W.  Rucker,  and  R.  R. 
Arnold,  for  the  State. 

POWELL,  J.  This  is  what  is  known  as 
the  "Bucket  Shop  Case,"  being  the  first  to 
come  to  this  court  from  a  prosecution  under 
the  Boykin  act  (Laws  Ga.  1906,  p.  95).  The 
title  of  that  act  is  as  follows:  "An  act  to 
prohibit  contracts  and  agreements  for  the 
sale  and  future  delivery  of  cotton,  grain,  pro- 
visions and  other  commodities,  stocks,  bonds 
and  other  securities  upon  margin,  commonly 
known  as  dealing  In  futures;  to  declare  such 
transactions  unlawful,  and  to  constitute  a 
misdemeanor  on  the  part  of  any  person,  as- 
sociation of  persons  or  corporation  partici- 
pating therein,  whether  directly  or  indirect- 
ly; to  prohibit  the  estabHshment,  mainte- 
nance or  operation  of  any  office  or  other  place 
where  such  contracts  are  made  or  offered;  to 
define  what  shall  constitute  prima  facie  eyl- 
dence  of  guilt;  to  compel  all  persons  partici- 
pating in  such  transactions  to  testify  concern- 
ing their  connection  therewith;  to  provide 
that  no  discovery  made  by  any  witness  which 
would  tend  to  subject  him  to  conviction  or 
punishment  under  this  act  shall  be  used 
against  such  witness  in  any  penal  or  criminal 
proceeding,  and  that  he  shall  be  altogether 
pardoned  therefor;  to  provide  that  regular 
commercial  exchanges  and  other  bona  fide 
trade  organizations  may  post  quotations' of 
market  prices,  and  for  other  purposes."  Sec- 
tion 1  (page  96)  provides  that  "from  and  aft- 
er January  1,  1907,  it  shall  be  unlawfiU  for 
any  person,  association  of  persons  or  corpora- 
tion, either  as  principal  or  agent,  to  establish, 
maintain  or  operate  an  office  or  other  place 
of  business  In  this  state  for  the  purpose  of 
carrying  on  or  engaging  in  the  business,  for- 
bidden by  this  act,  commonly  called  'dealing 
in  futures  on  margins,'  and  any  person  vio- 
lating the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor."  In  section  2  it  is 
provided  that  "every  contract  or  agreement, 
whether  or  not  in  writing,  whereby  any  per- 
son or  corporation  shall  agree  to  buy  or  sell 
and  deliver,  or  sell  with  an  agreement  to  de* 
liver,  any  wheat,  cotton,  corn  or  other  com- 
modity, stock,  bond,  or  other  security  to  any 
other  person  or  corporation  when  in  fact  it 
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is  not  In  good  faith  intended  by  the  parties 
that  an  actual  delivery  of  the  articles  or  thing 
shall  be  made,  is  hereby  declared  to  be  un- 
lawful, whether  made  or  to  be  performed 
wholly  within  this  state  or  partly  within  and 
partly  without  this  state;  it  being  the  intent 
of  this  act  to  prohibit  any  and  all  contracts 
or  agreements  for  the  purchase  or  sale  and 
delivery  of  any  commodity  or  other  thing  of 
value  on  margin,  commonly  called  'dealing  in 
futures,'  when  the  Intention  or  understand- 
ing of  the  parties  is  to  re<^eive  or  pay  the  dif- 
ference between  the  agreed  price  and  the 
market  price  at  the  time  of  settlement:  pro- 
vided, that  nothing  herein  contained  shall  be 
construed  to  apply  to  transactions  by  mail  or 
wire  between  persons  In  this  state,  and  per- 
sons outside  this  state  where  the  person  out- 
side this  state  is  not  represented  in  this  state 
by  any  brolcer,  agent  or  attorney  in  said 
transaction."  Section  3  malces  any  person 
who  shall  become  a  party  to  any  of  such  con- 
tracts, personally  or  as  agent,  directly  or  in- 
directly, or  who  Shan  do  anything  to  aid  or 
further  such  an  agreement,  guilty  of  a  mis- 
demeanor. Section  4  makes  participants 
competent  witnesses  and  provides  immunity 
from  punishment  for  such  as  are  called  to 
testify.  Section  5  (page  97)  makes  proof  of 
certain  things  prima  facie  evidence  of  guilt 
of  a  violation  of  sections  2  and  3.  Section  6 
is  as  follows:  "Proof  that  anything  of  value 
agreed  to  be  sold  and  delivered  was  not  ac- 
tually delivered,  and  that  one  of  the  parties 
to  such  agreement  deposited  or  secured,  or 
agreed  to  deposit  or  secure,  what  are  com- 
monly known  as  'margins,'  shall  constitute 
prima  facie  evidence  of  a  contract  declared 
unlawful  by  the  terms  of  this  act"  Section 
7  provides  that  •'proof  that  any  person,  as- 
sociation of  persons  or  corporation,  either  as 
principal  or  agent,  has  established  an  office 
or  place  where  are  posted  or  published  from 
information  received  the  fluctuating  prices 
of  cotton,  grain,  provisions,  stocks,  bonds  or 
other  commodity  or  thing  of  value,  or  either 
of  them,  shall  constitute  prima  facie  evidence 
of  guilt  of  the  offense  or  offenses  prohibited 
in  section  1  of  this  act"  And  section  8: 
"This  act  shall  not  be  so  construed  as  to  pre- 
vent or  render  unlawful  the  posting  or  pub- 
lishing of  market  quotations  or  prices  of 
commodities,  stocks,  bonds,  and  securities  by 
any  regularly  organized  commercial  exchange 
or  other  bona  fide  trade  organization  in  which 
no  purchase  or  sale  for  future  delivery  on 
margin  is  permitted;  that  no  person  or  cor- 
poration committing  any  of  the  acts  or  things 
prohibited  in  defense  thereof  to  plead  the 
payment  of  any  license  or  other  tax  to  the 
state,  or  to  any  county  or  mimlclpallty  there- 
of, nor  shall  the  payment  of  any  license  or 
other  tax  in  any  wise  operate  to  relieve  such 
offender  from  the  penalties  imposed  by  this 
act*'    Conflicting  laws  are  repealed. 

The  Indictment  contained  two  counts,  one 
under  this  act  and  the  other  one  under  the 


statute  prohibiting  gaming  houses.  The  sub- 
stance of  the  first  count  is  that  the  defendant 
with  others,  "in  the  county  aforesaid,  on  the 
25th  day  of  January,  in  the  year  of  our  Ix>rd« 
1907,  with  force  and  arms,  did  establish, 
maintain,  and  operate  an  office  and  place  of 
business  for  the  purpose  of  carrying  on  and 
engaging  in  the  business  commonly  called 
'dealing  in  futures  on  margins,'  and  did  then 
and  there,  in  said  office  and  place  of  business 
established  for  the  purpose  aforesaid,  main- 
tain and  operate  and  engage  In  a  business 
commonly  called  'dealing  In  futures  on  mar- 
gin.'" The  secon^  coimt  charges  that  the 
same  persons  did,  "in  the  county  aforesaid, 
on  the  day  aforesaid,  keep  and  maintain  a 
gaming  house."  The  defendant  demurred  to 
the  first  count  of  the  indictment,  on  the  fol- 
lowing grounds:  "(1)  Because  the  first  count 
of  said  indictment  does  not  state  facts  sufi^- 
cient  to  charge  the  defendants,  or  either  of 
them,  with  a  crime  under  the  laws  of  the 
state  of  Georgia.  (2)  Because  it  is  not  aver- 
red in  said  count  that  the  business  which  the 
defendants  are  alleged  to  have  established, 
maintained,  and  operated  is  'forbidden'  by 
the  act  of  the  Legislature  (Acts  1906,  p.  95), 
nor  that  the  business  is  one  in  which  con- 
tracts are  made  for  the  future  delivery  of 
commodities,  and  that  actual  delivery  of 
such  commodities  is  not  contemplated.  (3) 
Because  the  allegations  of  said  count  are 
consistent  with  innocence  under  the  law,  and 
said  count  does  not  point  out  the  details,  nor 
in  what  ways  or  particulars  the  penal  laws 
were  violated.  (4)  Because  the  act  of  the 
Legislature  aforesaid,  upon  which  said  count 
is  based,  prescribes  no  penalty  or  punish- 
ment for  a  violation  of  said  act"  The  de- 
murrer was  overruled,  and  exceptions  were 
duly  taken. 

The  material  parts  of  the  evidence  are  as 
follows : 

The  first  witness  for  the  state  had  been  a 
clerk  in  the  defendant's  office,  both  prior  and 
subsequent  to  January  1,  1907.  He  testified 
that  in  the  defendant's  office  stocks,  cotton, 
and  other  commodities  were  bought  and  sold 
on  margins  for  future  delivery.  He  was  with 
the  defendant  for  over  a  year,  and  no  actual 
deliveries  were  ever  made  during  that  period. 
On  January  1,  1907  (the  date  the  Boykln  act 
went  into  effect),  the  defendant  made  a  slight 
change  in  the  name  of  his  firm ;  and  the  room 
in  which  they  had  formerly  posted  market 
quotations  was  turned  over  to  the  Atlanta 
Commercial  Exchange.  A  door  which  had 
opened  between  the  defendant's  office  and 
this  quotation  room  was  closed  up,  and  al- 
so the  opening  through  a  window.  In  the 
larger  room,  after  January  1st,  was  the  At- 
lanta Commercial  Exchange;  and  in  there 
a  blackboard  was  kept,  an  operator  was  on 
duty,  and  the  fluctuations  of  the  market  were 
posted.  None  but  members  of  the  Atlanta 
Commercial  Exchange  were  admitted  to  this 
room.    There  were  some  60  to  80  members. 
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'TFo  become  a  member  yon  jnst  make  an 
application  to  the  secretary  and  pay  $1  a 
month  dues.  If  a  man  wants  to  buy  any- 
thing, any  cotton  or  stocks  or  bonds,  or  wants 
to  sell,  he  can  get  the  quotations  In  the 
larger  room,  from  the  blackboard  where  they 
are  posted;  bnt  he  can't  make  a  trade  in 
there.  For  instance,  if  he  wants  to  buy  100 
bales  of  March  cotton,  or  sell  100  bales  of 
March  cotton,  he  sees  that  ta  the  larger  room 
on  the  blackboard,  and  then  If  he  wants  to 
make  a  trade  he  goes  to  the  next  room  to 
Mr.  G.  N.  Anderson's  [the  defendant's]  office, 
coming  out  of  the  corridor  of  the  Prudential 
Building,  stepping  about  10  feet  into  another 
door.  Yes,  sir ;  he  would  come  out  into  the 
corridor,  and  go  around  about  10  feet  into 
another  door,  to  get  in  where  Mr.  Anderson 
Is.  In  there  with  Mr.  Anderson  is  Mr.  Huf* 
faker,  an  operator,  and  a  boy  and  myself 
when  I  was  employed  with  them.  When  he 
goes  into  Mr.  Anderson's  office,  if  he  wants 
to  make  a  trade,  he  has  first  to  sign  a  power 
of  attorney,  on  a  blank  furnished.  Tes;  I 
have  seen  a  great  many  men  make  trade 
there.  I  have  known  only  one  man  to  make 
a  trade  in  that  place  since  the  1st  of  Jan- 
uary of  this  year.  The  money  was  banded 
either  to  myself  or  to  Mr.  Anderson,  by  Mr. 
Ewing,  to  buy  stock.  I  think  it  was  he  was 
buying.  I  have  seen  Mr.  Ewing  do  that  a 
great  many  times  since  the  1st  of  January. 
If  he  wanted  to  buy,  for  Instance,  $100 
worth  of  stock,  he  would  pay  the  money  to  G. 
N.  Anderson  &  Go. — to  Mr.  G.  N.  Anderson. 
It  would  be  placed  to  Mr.  Swing's  credit  If 
the  stock  went  down,  or  whatever  he  bought 
went  down,  he  would  have  to  put  up  addition- 
al margin.  If  he  wished  to  carry  the  stock. 
Yes ;  I  have  known  him  to  do  that.  For  in- 
stance, if  he  bought  any  particular  stock, 
expecting  it  to  go  up,  and  it  went  down,  I 
Iiave  known  him  to  come  in  and  put  up  mar- 
Sins  to  stay  in.  Yes,  sir;  I  have  seen  that 
done  more  than  once  In  this  county,  since  the 
1st  of  January,  by  Mr.  Ewing.  If  Mr.  Ewing 
won,  then  Mr.  Anderson  paid  him  the  money 
in  his  office,  which  was  adjoining  the  black- 
board room.  Yes,  sir;  they  settled  by  the 
figures  of  quotation  on  the  blackboard.  The 
money  was  paid  to  Mr.  Ewing,  if  he  won, 
by  Mr.  Anderson,  at  that  place;  if  he  lost» 
the  money  he  had  already  paid  was  kept  by 
Mr.  Anderson  and  forwarded  to  whoever  the 
broker  was  he  placed  the  trade  with.  His 
correspondent  outside  of  the  state  and  coun- 
ty was  Gampbell  ft  Go.  That  was  the  only 
correspondent  he  had.  I  don't  know  who 
Gampbell  &  Go.  was*  except  they  are  In  Gin- 
dnnati.  ,  No,  sir ;  I  could  not  swear  there 
was  a  Gampbell  ft  Go.  Yes;  if  he  lost,  he 
paid  his  loss  to  Mr.  Anderson  in  that  room. 
If  he  wanted  to  let  his  trade  go,  Mr.  Ander- 
son kept  the  money ;  and  if  he  wanted  to  stay 
in  the  market,  he  would  have  to  put  up  ad- 
ditional margins  with  Mr.  Anderson.  If  the 
price  of  a  particular  stock  he  had  bought 
went  down,  and  he  didn't  put  up  a  margin. 


the  money  he  had  already  put  up  was  ex- 
hausted, and  was  sent  to  Gincinnati  by  Mr. 
Anderson.  If  there  was  a  rise  in  the  price 
of  an  article  he  had  bought,  and  he  wanted 
to  close  out,  then  he  got  his  money  from  Mr. 
Anderson  in  that  building.  He  would  get 
the  difference  between  what  he  bought  it  at 
and  what  he  sold  at,  less  the  commission. 
♦  •  •  From  the  room  containing  the  black- 
board I  would  say  you  would  have  to  go 
about  1^  or  16  feet  to  get  where  Mr.  Anderson 
sat." 

On  cross-examination  this  witness  testi- 
fied: "The  business  that  G.  N.  Anderson  un- 
dertook .to  do  was  just  acting  as  agent  for 
people,  to  transmit  orders  for  execution  in 
some  other  state.  As  to  my  connection  with 
G.  N.  Anderson  &  Go.,  and  the  duties  I  per- 
formed in  connection  with  that  firm,  I  was 
clerk,  you  might  say.  If  any  came  in,  and 
couldn't  write  quick  enough,  and  wanted  a 
quick  execution,  I  would  assist  them  in  writ- 
ing It,  and  they  signed  all  the  blanks.  I 
never  actually  transmitted  any  of  the  orders 
tliat  went  through  G.  N.  Anderson  ft  Go.  to 
Gincinnati,  except  handing  them  to  the  oper- 
ator. In  the  case  of  Ewing  he  came  and 
signed  the  telegram  himself,  on  a  Western 
Union  telegraph  blank,  and  I  handed  that  to 
the  operator,  and  the  operator  transmitted  it 
over  the  wire.  Yes;  that  is  true.  G.  N. 
Anderson  &  Go.  had  no  interest  in  that  trans- 
action, except  to  receive  a  commission  or 
brokerage  from  Ewing;  that  is  all.  Yes; 
Ewing  paid  me  and  Anderson  &  Go.  the  mar- 
gins to  put  up  for  him,  and  G.  N.  Anderson 
&  Go.  put  that  up  with  Gampbell  ft  Go.  0. 
N.  Anderson,  acting  as  broker  for  Ewing, 
when  this  telegram  had  been  sent  in  and 
executed  and  the  trade  confirmed,  took  the 
margin  and  sent  it  on  to  Gampbell  ft  Go. 
Gampbell  ft  Go.  were  the  brokers  in  Gincin- 
nati. G.  N.  Anderson  ft  Go.  paid  Gampbell  ft 
Go.  part  of  the  brokerage  they  received  from 
Ewing  on  any  other  trade  that  came  in. 
Yes;  it  is  true  that,  when  a  telegram  was 
handed  to  the  operator  to  be  forwarded  to 
Gampbell  ft  Co.,  no  order  was  executed,  or 
no  statement  of  execution  was  handed  out  to 
the  trader,  until  Gampbell  ft  Go.  were  heard 
from.  The  purpose  was,  when  E2wing  filed 
the  telegram  with  the  operator,  that  wire 
was  sent  on  to  Gampbell  ft  Go.,  ai^d  when 
Gampbell  ft  Go.  telegraphed  back,  then  G.  N. 
Anderson  ft  Oo,  took  the  margin  from  lowing 
and  .sent  it  on,  and  the  trade  was  executed. 
I  cannot  recall  specifically  the  several  trades 
that  Ewing  made,  or  the  exact  date.  I  sim- 
ply know  that  Mr.  Ewing  came  hi  and  made 
trades.  I  am  really  testifying  about  the 
course  of  business  more  than  anything  else. 
I  can't  recall  any  specific  trade  where  he 
made  a  profit  or  loss.  I  am  satisfied  Mr. 
Ewing  made  some  profit,  but  I  do  not  recall 
any  specific  instance.  No;  I  cannot  recall 
any  other  person.  I  was  with  L.  J.  An- 
derson ft  Go.  from  the  31st  of  January,  1900, 
and  with  G.  N.  Anderson  from  the  1st  of 
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January  this  year,  uatil  about  the  13th  of 
January  or  the  16th  of  January.  •  •  •  I 
don't  know  whether  it  was  for  actual  de- 
livery or  not.  No;  I  do  not  know  that  there 
was  ever  any  understanding  had  with  Ewing 
or  any  other  trader  that  the  goods  were  not 
to  be  actually  delivered  when  called  for.  I 
don't  know  anything  about  that.  The  mem- 
bers of  the  association  were  not  required,  if 
they  wanted  to  make  trades,  to  make  them 
through  G.  N.  Anderson  &  Go.  at  alL  I  know 
of  some  members  of  the  exchange  that  did 
not  make  any  trade  at  all.  Mr.  Lincoln  is 
one,  a  grain  man  here  doing  business  in  At- 
lanta. I  cannot  recall  any  others  Just  now, 
but  I  presume  I  do  know  others.  It  is  true 
that  there  are  a  number  of  the  members  of 
the  exchange  who  did  not  have  anything  to 
do  with  G.  N.  Anderson  ft  Go.,  and  did  not 
operate  in  there  at  the  time  I  was  there. 
The  two  places  of  business  were  entirely  dis- 
tinct G.  N.  Anderson  &  Go.  had  no  control 
over  the  operations  of  the  exchange.  They 
were  brokers  pure  and  simple,  for  commis- 
sion, operating  only  for  a  commission  on  em- 
ployment I  do  not  know  positively  that  per- 
sons who  wanted  to  trade  through  G.  N.  An- 
derson &  Go.  took  their  quotations  from  the 
board  of  the  Atlanta  Gommercial  Exchange, 
but  I  know  a  great  many  of  them  did.  Yes; 
as  a  matter  of  fact  I  simply  know  that  some 
members  of  the  exchange  traded  through  G. 
N.  Anderson  &  Co.  Yes;  G.  N.  Anderson  &, 
Go.  had  their  own  operator.  It  is  true,  as  a 
matter  of  fact,  that  when  a  trade  was  closed 
with  which  O.  N.  Anderson  &  Go.  were  con- 
nected it  was  closed  with  the  quotation  of 
prices  as  given  by  Gampbell  &  Co.,  in  Gin- 
clnnatl,  or  by  themselves  if  they  made  a 
limited  order.  If  they  made  a  limited  order, 
it  went  o^t  at  that  limit,  or  the  trade  closed 
at  that  time.  Whether  there  was  a  profit  or 
not,  it  was  settled  according  to  the  limit  Q. 
But  where  that  was  not  true,  where  the 
operator's  margin  was  exhausted  and  his 
trade  was  closed,  or  where  be  ordered  it 
closed  at  a  certain  figure,  that  was  all  done 
by  quotation  from  Gampbell  A  Go.  straight, 
wasn't  it?  You  didn't  have  to  go  to  the 
board  for  that  did  you?  A.  I  will  have 
to  commit  myself  to  answer  that  question. 
I  will  have  to  conuuit  Anderson  to  answer 
that  question.  Q.  You  say  you  can't  answer 
that  then?  When  you  stated  on  direct  ex- 
amination that  Anderson  always  dosed  the 
trade  and  settled  by  the  quotations  on  t;hat 
board,  yon  didn't  mean  that  did  you?  A. 
Well,  you  ask  me  a  direct  question  now. 
They  were  both  on  the  same  wire.  They 
got  their  quotations  over  the  same  wire,  and 
that  is  the  reason  why  I  stated  what  I  did 
on  the  direct  examination.  It  is  a  mere  de- 
duction of  mine.  No;  it  is  not  true,  as  a- 
matter  of  fact  Bliice  I  think  about  it  that 
Anderson  &  Go.  had  to  go  to  that  blackboard 
to  get  the  quotations  at  all.  Yes;  it  fre- 
quently happened  that  a  trader  who  wanted 
to  purchase  cotton  for  future  delivery  would 


simply  have  his  order  telegraphed  in  to  pur- 
chase at  the  prevailing  quotations,  and  that 
was  all  done  in  Gincinnati.  A  telegram  was 
simply  sent  in  to  Gampbell  &  Go.  to  execute 
an  order  the  best  they  could  upon  the  market 
at  the  time  they  got  it  according  to  the  mar- 
ket when  they  got  it  when  it  was  sent  with- 
out a  limit  to  it  Yes;  it  frequently  bap- 
];>ened,  when  a  prospective  purchaser  wanted 
to  buy  at  a  certain  figure  and  the  market  in 
the  meantime  ran  up,  that  Gampbell  &  Go. 
could  not  buy  at  all,  and  when  they  ordered 
the  trade  closed  out  upon  the  market,  what- 
ever the  market  might  be,  that  was  done  by 
Gampbell  &  Ck>.  in  Gincinnati,  and  the  mar- 
ket telegraphed  in,  when  the  trade  was 
wound  up  or  closed.  No;  that  was  not  done 
by  any  inspection  of  these  blackboards  at 
all." 

On  redirect  examination  this  witness  tes- 
tified: **As  to  the  purpose  of  having  that 
blackboard  in  th6  room  where  the  quotations 
and  fluctuations  of  the  market  were  posted, 
it  was  to  furnish  quotations  to  the  members. 
No;  a  man  could  not  know  anything  about 
the  market  until  he  went  in  to  that  board, 
unless  he  could  make  a  guess  at  it  A  mem- 
ber would  get  his  information  upon  which  he 
made  his  trade  from  this  blackboard.  The 
information  on  the  blackboard  came  from 
Gampbell  &  Go.  Tliat  information  from 
Gampbell  ft  Go.  came  on  the  same  wire  as 
G.  N.  Anderson  ft  Go.  They  were  the  same 
line— the  same  wire;  but  Anderson's  oper- 
ator did  not  take  those  that  were  put  on  the 
board,  you  know.  Yes;  it  came  over  that 
wire.  The  same  quotations  that  went  on 
that  board  came  over  Anderson's  wire. 
There  were  two  operators,  one  In  Anderson's 
room  and  one  where  the  blackboard  was, 
and  both  of  them  took  the  same  information 
of  the  rise  or  the  fall,  or  fluctuations,  of 
stock,  bonds,  cotton,  etc,  from  Gampbell  &. 
Go.  of  Gincinnati.  Mr.  Anderson  got  those 
commissions.  As  to  the  expense  of  those 
quotations,  telegraph  service,  the  cost  of  a 
wire  a  day,  it  didn't  cost  anything  to  get 
those  messages,  so  far  as  I  know.  I  don't 
know  who  paid  for  them.  It  cost  nothing  to 
my  knowledge.  I  don't  know  about  that  I 
know  prior  to  the  1st  of  January  it  didn't 
cost,  but  after  the  1st  of  January  I  couldn't 
swear  positively  whether  it  cost  anything  or 
not  As  to  how  many  employes  were  in 
those  rooms,  the  two  places,  there  were  two 
where  the  blackboard  was — ^the  operat(Nr,  and 
the  secretary  and  treasurer,  who  was  Uie 
doorke^er.  The  operator  marked  the  quota- 
tions. In  the  other  room  were  only  three, 
after  I  left;  four  when  I  was  thei:e.  The 
operator  was  paid  $30  a  week,  and  I  was 
paid  $20  a  week,  and  the  office  boy  was  paid 
$3.50  a  week.  I  said  that  the  last  I  knew 
of  it  there  were  about  75  or  80  members  of 
the  exchange  that  paid  a  dollar  a  month.'* 

The  Mr.  Ewing  referred  to  above  was  also 
called  as  a  witness.  He  testified:  **1  have 
bought  up  there  several  times  since  the  Ist 
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of  January,  1907,  but  I  could  not  tell  you 
how  many  times.  We  have  got  a  board  of 
trade  up  tbere,  you  know,  something  over 
100  members,  and  we  put  the  quotations  on 
the  board  as  they  come  in,  and  we  see  the 
quotations,  and  then  send  our  orders  any- 
where we  please.  When  I  would  go  in  and 
get  the  quotations  from  the  board,  I  would 
go  around  In  the  other  room,  where  Mr.  An- 
derson stayed,  to  make  my  trade,  when 
I  wanted  to  go  and  trade  there.  I  believe 
Mr.'  Danne  was  staying  there,  and  I  gave 
the  money  to  him.  Yes;  I  have  paid  mon- 
ey to  Mr.  O.  N.  Anderson — I  have  no  idea 
bow  many  times,  but  80  or  40  times,  I  sup- 
pose— since  the  1st  of  January,  1907.  When 
I  would  go  land  get  the  •  quotations  from 
the  blackboard  and  wanted  to  buy  a  com- 
modity, I  would  usually  go  in  and  give 
It  to  Mr.  0.  N.  Anderson.  If  the  market 
went  up,  I  got  my  money  from  Anderson;  If 
It  went  against  me,  I  don't  know  where  it 
went  If  it  went  against  me,  and  I  wanted 
to  stay  in  the  market,  I  would  put  up  more 
money.  When  I  would  put  up  more  money 
in  order  to  stay  in  the  market,  I  would  give 
it  to  Mr.  Anderson  usually.  *  *  *  I  am 
a  member  of  the  Atlanta  CJommercial  Ex- 
change. The  only  good  that  membership  did 
me  was  the  Information  it  gave  me  by  seeing 
quotations  on  the  blackboard.  That  is  the 
reason  I  went  into  it  I  wanted  to  see  the 
market  We  were  not  required  to  trade  with 
C.  N.  Anderson  &  Ck>.,  not  confined  to  him  at 
alL  We  could  have  went  anywhere  and 
traded  we  wanted  to.  It  is  true  it  was  ex- 
plained to  us  that  if  we  wanted  to  trade 
with  G.  N.  Anderson,  that  they  could  not  act 
in  any  other  capacity  than  our  agents,  and 
that  they  would  act  in  that  way,  if  we  paid 
a  commission.  We  always  signed  a  contract 
to  tliat  effect  to  Anderson,  that  he  was  to  act 
as  our  agent  Yes;  we  went  in  tbere  with 
the  understanding  that  G.  N.  Anderson  &  Go. 
would  not  act  with  reference  to  dealings  in 
any  other  way,  except  upon  employment  to 
be  paid  a  commission  for  their  services. 
That  was  the  understanding,  and  I  always 
signed  a  contract  to  tbat  effect — ^appointed 
him  as  my  agent  When  I  put  up  a  margin 
tbere  I  telegraphed  through  the  operator, 
over  the  Western  Union  wire,  to  the  Gincin- 
nati  brokers,  and  they  had  to  telegraph  back 
confirming  the  trade.  Always  when  I  put  in 
an  order  for  a  trade  I  put  the  money  in  that 
way,  with  tlie  order,  and  that  money  was  to 
be  forwarded  by  Mr.  Anderson  on  my  behalf, 
as  my  agent,  when  I  made  the  trade  through 
him.  I  had  to  put  the  money  in  for  his  pro- 
tection. He  was  employed  as  my  agent,  to 
pay  it  to  the  people  outside  the  state.  I  fre- 
quently put  In  orders  for  a  trade  and  never 
got  it;  but  I  always  got  my  money — ^no 
trouble  about  getting  my  money  back.  Yes; 
I  regarded  him,  through  all  those  transac- 
tions, as  my  representative,  my  agent,  to 
place  offers  for  me  outside  the  state,  for 
which  I  paid  a  compensation.    That  was  the 


understanding  when  I  began;  and  when  1 
closed  the  trade,  if  there  was  money  coming 
back  to  me,  I  instructed  him,  as  my  repre- 
sentative^ to  get  it  back  and  pay  it  to  me. 
That  is  all  there  was  of  it,  and  I  never  had 
any  trouble.  He  acted  mighty  nice  with  me. 
I  took  his  receipt  for  the  money,  and  if  I 
didn't  get  the  trade  I  would  go  and  give  him 
the  receipt,  and  he  would  give  me  the  money 
back.  I  have  done  that  often.  Very  fre- 
quently I  would  not  get  a  trade  at  alL  Yes; 
I  signed  all  of  these  orders  that  were  made 
and  sent  over  the  wire,  and  they  were  direct- 
ed to  Gampbcll  &  Go.,  of  Glnclnnatl,  and 
that  is  the  way  they  were  directed.  I  never 
got  any  actual  cotton,  or  stocks,  or  bonds. 
I  never  asked  for  it  They  never  offered  it 
to  me,  and  I  never  did  want  it  As  to  wheth- 
er or  not  I  would  buy  100  bales  of  cotton 
straight  out,  I  wouldn't  have  that  much 
money.  I  could  not  have  paid  for  100  bales 
of  cotton.  If  I  bought  100  bales  of  cotton  I 
would  pay  $100.  I  suppose  cotton  was 
worth  about  $45  or  $60  a  bale.  No,  sir;  I 
nev^  had  any  understanding  with  Gampbell 
A  Go.  that  th^  would  make  actual  delivery 
if  I  required  it  because  I  never  expected  any 
actual  delivery.  No;  I  bad  no  understand- 
ing with  them  that  they  would  be  relieved 
from  delivering  cotton  if  I  required  it  I 
never  had  any  contract  of  that  kind  at  all. 
I  have  always  understood  they  would  de- 
liver the  cotton  if  I  did  require  it  No;  I 
never  saw  one  of  them  in  my  life  (referring 
to  Gampbell  ft  Go.).  The  only  contract  I 
had  was  when  I  wired  an  order  and  they 
confirmed  it  That  is  all;  nothing  at  all 
said  about  actual  delivery.  Nothing  was 
ever  said  at  all  about  any  stipulation  be- 
tween me  and  them  that  If  they  wanted  to 
deliver  the  stock  I  would  not  be  required  to 
take  it  I  don't  reckon  they  knew  a  thing 
about  my  financial  responsibility.  I  never 
saw  Gampbell  &  Go.  I  was  expecting  Mr. 
Anderson  to  look  after  that  I  have  heard 
a  good  deal  about  Gampbell  &  Go.,  and  I 
supposed  I  was  dealing  with  them  through 
Anderson.  I  never  settled,  except  on  the 
rise  or  fall  of  the  market  That  is  the  way 
I  settled." 

The  district  superintendent  of  the  Western 
Union  Telegraph  Company  testified  that  the 
telegraph  wire  above  referred  to  conneGts  the 
defendant's  ofilce  with  Odell's  office  in  Gin- 
cinnatL  It  is  a  leased  wire,  and  the  rental 
rate  is  $25  per  mile  per  annum.  It  is  about 
500  miles  from  Atlanta  to  Gincinnatt 

The  manager  of  the  Prudential  Building,  in 
which  these  ofiSces  are  located,  testified  that 
the  lease  of  these  rooms  stands  in  the  name 
of  Walter  Campbell,  but  by  Gampbell's  in- 
structions the  rents  are  paid  by  draft  on  the 
Odell  Stock  &  Grain  Company.  This  in- 
cludes both  rooms,  Anderson's  office  and  the 
blackboard  room.  The  two  rooms  rent  for 
$1,000  per  year. 

Another  witness  testified:  "I  am  in  and 
out   there   [referring  to  defendant's  office] 
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two  or  threg  times  a  day.  I  have  bought 
a  little  cotton  up  there  by  telegraph  every 
day.  I  would  sign  a  telegram,  I  tblnli^,  to 
Cincinnati.  I  am  not  positiTe  where  it  went, 
but  I  gave  it  to  a  young  man  there  in  the 
office,  and  he  bought  me  some  cotton  in  Cin- 
cinnati, he  said.  I  got  the  quotation  of  the 
cotton,  the  basis  for  my  trade,  in  another 
office,  down  this  way  next  to  the  Neal  Bank. 
I  think  just  two  doors  between,  or  maybe 
just  one  door.  There  is  one  door  in  Mr.  An- 
derson's office,  and  then  I  come  down  this 
way  and  go  into  the  blackboard  and  look  up 
there,  and  that  is  where  I  get  my  quota- 
tions. When  I  bought  cotton  I  went  in  the 
room  where  Mr.  Anderson  was.  I  don't 
think  I  bought  but  50  bales  of  cotton,  and 
paid  $1  a  bale  for  what  I  bought  Cotton  is 
worth  now,  I  suppose,  about  $50  for  the  ac- 
tual stuff.  I  put  up  $50,  and  bought  50  bales. 
That  is  the  way  I  bought  it,  or  $25  for  25 
bales.  I  think  I  bought  50  bales  up  there. 
I  think  I  made  a  little  on  my  transaction. 
Mr.  Anderson  gave  me  a  check.  I  think. 
Yes ;  in  that  building  there.  I  work  for  the 
Bell  Telephone  Company.  No;  I  never  ask- 
ed for  the  delivery  of  that  cotton.  They 
never  offered  to  deliver  the  cotton  to  me.  I 
would  settle  on  rise  and  fall  of  the  market, 
of  course — on  the  fluctuation." 

On  cross-examination  the  same  witness 
testified:  "I  was  in  there  two  or  three  times 
a  day.  Mr.  Hamilton  occupies  the  exchange 
and  seems  to  be  in  charge  there— a  gentle- 
man who  sits  at  the  door,  old  man  Hamil- 
ton, I  think.  He  seems  to  be  manager  of  the 
place  in  there.  He  tells  me  he  is.  Yes ;  un- 
fortunately, I  am  a  member  of  the  exchange. 
I  pay  a  dollar  a  month  for  the  privilege  of 
going  in  and  looking  at  the  board.  No;  I 
do  not  pay  anything  for  the  privilege  of  trad- 
ing anywhere.  I  go  in  and  look  on  the  board 
and  get  these  quotations,  and  then  go  and 
trade  where  I  please.  Of  course,  I  could 
trade  in  New  York  or  anywhere  else  I  want- 
ed to.  I  am  under  no  obligations  to  trade 
with  Anderson  any  more  than  with  Curran, 
or  any  other  broker  or  commission  merchant 
in  the  city  of  Atlanta;  none  whatever.  Mr. 
Whittlesey  is  the  man  who  puts  the  quota- 
tions on  the  board.  No;  I  do  not  believe  I 
have  seen  either  one  of  those  gentlemen  in 
Anderson's  office.  As  to  these  gentlemen,  Mr. 
Hamilton  and  Mr.  Whittlesey,  going  to  their 
work  every  morning  just  like  the  clerks  in 
Neal's  Bank,  they  are  there;  but  I  don't 
stay  there.  As  to  whether  they  go  home  at 
night  when  they  close  business  I  do  not 
know.  I  could  not  tell  you  where  they  go. 
I  do  not  remember  ever  to  have  seen  them  go 
to  Anderson's  office.  When  I  go  to  Ander- 
son's office  to  mnke  a  trade,  I  just  write 
out  a  telegram.  Yes;  I  sign  my  name  to  it, 
and  I  think  it  goes  to  Cincinnati,  but  I  am  not 
positive.  The  order  goes  to  buy  or  sell  a  cer- 
tain number  of  bales  of  cotton,  according  to 
the  rules  of  the  exchange.  I  saw  Mr.  Ander- 
son in  his  office,  and  I  think  probably  he  has 


a  stenographer  and  operator  that  I  saw  in 
there.  No,  sir ;  I  never  saw  these  people  in 
the  exchange  office  doing  anything.  I  do  not 
stay  there.  I  have  never  seen  Mr.  Anderson 
and  his  force  doing  anything  in  the  exchange 
at  all.  I  don't  remember  now  to  have  ever 
seen  Mr.  Anderson  in  there.  Yes;  that  i» 
the  way  I  have  understood  it,  that  those  two 
businesses  were  separately  conducted,  so  far 
as  I  can  see.  No  more  connection  between 
Anderson  and  this  exchange  than  between  the 
Neal  Bank  and  the  exchange,  so  far  t^  I 
can  see  or  know.  Those  quotations  are  put 
on  a  board  in  the  exchange  room.  I  never 
saw  any  board  in  Anderson's  office.  There 
are  no  quotations  published  in  Anderson's 
office,  any  more  than  in  the  Neal  Bank.  I 
never  gave  Mr.  Whittlesey,  the  operator  in 
the  Commercial  Exchange,  an  order  for  cot- 
ton, stocks,  oats,  grain,  barley,  or  anything 
else.  Ab  to  whether  or  not  I  would  have 
seen  if  anybody  else  had  given  an  order  while 
I  was  there,  I  don't  pay  much  attention  to 
that  I  just  pass  in  and  out,  you  know.  No ; 
X  never  saw  anybody  give  Mr.  Hamilton, 
the  secretary,  an  order,  and  I  never  saw 
anybody  pay  him  any  money  for  stocks  or 
bonds  or  futures.  In  that  room  where  the 
Commercial  Exchange  is  conducted,  the  only 
business  done  is  transacted  by  Mr.  Hamil- 
ton, the  secretary  (who  sits  at  the  door  and 
admits  members  and  puts  out  nonmembers), 
and  the  receiving  of  quotations  by  Mr.  Whit- 
tlesey, the  operator,  and  putting  them  on  the 
blackboard — is  all  I  have  seen  done  there. 
If  anything  else  was  done  in  there  I  would 
have  seen  it  I  suppose.  As  you  go  Into  that 
room  from  the  hallway  the  operator  sits  to 
your  right,  as  you  enter,  and  Mr.  Hamilton 
sits  to  the  left  close  to  the  door,  with  a 
table  to  bis  left,  and  the  members  of  the  ex- 
change sit  and  watch  the  board,  or  come  in 
or  go  out  This  is  all  I  have  ever  seen  done 
in  that  room — the  operator  posting  the  quo- 
tations on  the  board,  and  Mr.  Hamilton,  the 
secretary,  admitting  the  members  and  k^eep- 
ing  out  nonmembers.  I  don't  think  I  ever 
traded  for  anything  but  a  little  cotton.  I 
think  I  gave  my  orders  to  Mr.  Anderson  or 
the  operator.  I  am  not  positive  which.  I 
don't  remember  exactly,  but  I  think  my  tele- 
grams were  addressed  to  Cincinnati,  Ohio, 
to  buy  a  certain  number  of  bales  of  cotton 
at  a  certain  price.  I  fixed  the  price.  Sup- 
posing I  order  50  bales  of  cotton,  say  of 
May  deliveries,  say  at  9  cents,  the  price  of 
the  order  I  gave  would  be  fixed  at  the  place 
of  execution  in  Cincinnati.  If  I  should  send 
a  dispatch  to  buy  me  50  bales  of  cotton  at  the 
market  quotation,  the  price  would  be  the 
quotations  at  Cincinnati,  I  would  think.  I 
went  by  the  prices  on  the  board  in  the  Com- 
mercial Exchange  room,  but  it  was  confirmed 
in  Cincinnati.  I  suppose,  when  I  would  go 
in  and  see  the  price  of  cotton,  if  May  delivery 
was  9.50,  and  I  would  send  a  telegram  to 
Cincinnati,  to  buy  me  a  certain  number  ot 
bales,  I  suppose  they  would  buy  it  at  the 
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market  where  the  concern  was  that  was  rep- 
resenting  it  I  suppose  they  would  buy  it 
at  the  market  they  had  there,  in  the  state 
of  Ohio.  Yes ;  before  my  order  was  execut- 
ed I  would  get  a  return  wire  from  Cincinnati, 
confirming  my  trade,  telling  me  they  had  ex- 
ecuted my  order  In  Cincinnati,  at  9.50,  or 
9.45,  or  whatever  the  price  might  have  been. 
I  suppose  that  is  the  way  It  is  done.  Yes; 
in  this  transaction  Mr.  Curtis  Anderson,  the 
broker,  was  simply  my  agent  executing  my 
ord^.  That  is  what  be  said.  Of  course,  he 
was  my  agent  I  was  trading  through  him. 
I  paid  him  a  commission  to  represent  me. 
It  cost  me  so  much  to  make  the  trade.  No; 
I  never  did  go  Into  Mr.  Anderson's  place  of 
business  and  telegraph  an  order  to  any  other 
place  in  Georgia  for  execution;  but  I  al- 
ways telegraphed  my  order  outside  of  the 
state.  That  Is  my  understanding.  The  $50 
I  would  put  up  for  60  bales  of  cotton,  I 
suppose,  was  just  the  margin  in  the  trade, 
you  know.  I  don't  remember  that  I  saw 
the  contract  under  which  I  purchased  that 
cotton.  They  handed  me  a  telegram,  I  think. 
They  always  gave  you  a  contract  No;  I 
have  not  a  copy  of  one  of  those  contracts. 
No;  I  don't  know  what  the  intention  of 
Campbell  &  Co.,  or  anybody  else  that  I 
bought  this  cotton  from,  was.  There  was  no 
agreement  between  me  and  my  agent,  C.  N. 
Anderson  &  Co.,  or  between  the  firm  in  Cin- 
cinnati, that  there  was  not  to  be  a  delivery 
of  this  cotton;  no  contract  between  us  at 
all;  no  actual  agreement  about  it;  nothing 
that  I  know  of.  1  bought  this  amount  of  cot- 
ton, and  paid  this  amount  of  money,  the 
amount  named  in  the  contract,  for  future 
delivery,  and  that  was  the  whole  contract; 
all  I  know  about  it  Just  buy  so  many  bales 
of  cotton,  and  pay  so  much  money.  I  have 
been  told  that  there  were  about  100  members 
of  this  exchange.  That  is  all  I  know.  I 
see  the  members  of  this  exchange  in  there, 
when  I  would  go  In  from  time  to  time.  The 
members  of  the  exchange  go  In  there  and  look 
at  the  quotations,  and  then  go  out  and  send 
their  orders  anywhere  they  please.  Yes,  sir; 
there  are  a  great  many  members  of  this  ex- 
change who  are  dealing  in  grain  and  other 
commodities,  flour  men  and  so  on,  who  go 
in  there;  but  I  couldn't  say  whether  they 
made  trades  or  not  I  would  see  them  in 
there  with  other  members." 

For  the  defense  several  gentlemen  testified 
that  they  were  members  of  the  Atlanta  Com- 
mercial Exchange,  and  that  they  themselves 
had  no  relation  with  the  defendant  They 
did  not  buy  or  sell  futures ;  but,  being  in  the 
actual  business  of  dealing  in  grain,  etc.,  de- 
sired the  market  quotations  for  business 
purposes. 

The  defendant's  statement  Is  as  follows: 
"I  am  a  member  of  the  firm  of  C.  N.  Ander- 
son &  Co.,  who  are  general  brokers  in  the 
city  of  Atlanta.  We  consulted  attorneys  be- 
fore we  ever  began  our  business,  and  believed 
that  we  were  within  the  law  of  Georgia, 


and  we  had  no  intention  of  violating  the 
laws  and  would  not  do  so  if  we  knew  It  We 
are  purely  brokers;  got  no  interest  in  these 
transactions  you  have  heard  about  whatso- 
ever, except  to  receive  our  commission.  We 
require  every  customer  who  places  one  of 
these  orders  to  sign  a  power  of  attorney, 
authorizing  us  to  act  as  their  agent,  before 
we  place  any  orders  .whatsoever.  Campbell 
&  Co.  are  brokers  In  Cincinnati,  and  trade 
on  the  different  exchanges  throughout  the 
country,  not  for  themselves,  but  for  their 
clients.  We  have  no  connection  whatever 
with  Campbell  &  Co.  of  Cincinnati,  not  the 
slightest  The  only  connection  whatsoever 
we  have  with  them  is  to  get  our  commission 
from  our  customers.  We  pay  them  a  part 
of  that  commission  to  handle  these  orders 
for  our  customers.  We  pay  our  rent  to 
Walter  Campbell.  As  to  the  commercial 
agency,  I  don't  know  anything  about  their 
Tent  Their  business  is  entirely  separate 
from  mine,  and  we  have  no  connection  with 
them  whatsoever." 

Samples  of  the  contracts  signed  by  the 
defendant's  customers  were  introduced.  They 
were  in  the  following  terms:  *'I  do  hereby 
constitute  and  appoint  C.  N.  Anderson  &  Co. 
my  lawful  agents  and  brokers,  with  authority 
to  place  for  me  such  orders  as  I  may  give 
them,  with  such  persons  and  In  such  mar- 
kets as  they,  may  select  located  outside  of 
the  state  of  Georgia,  for  the  purchase  or  sale 
of  bonds,  stocks,  cotton,  grain,  and  other 
produce,  either  for  present  or  future  delivery, 
and  I  agree  to  pay  them  the  usual  and  cus- 
tomary commission  allowed  by  brokers  for 
like  ser\ices,  for  all  such  services  rendered 
to  me  by  them;  and,  in  cases  of  orders  for 
future  delivery,  I  agree  to  furnish  them  with 
the  usual  and  customary  margins  required, 
to  be  placed  for  my  account  with  those  to 
whom  said  orders  are  given,  provided  that 
the  said  agents  and  brokers  shall  not  be 
bound  to  place  any  orders  given  to  them  by 
me,  unless  they  so  desire." 

The  defendant  also  Introduced  samples  of 
the  statements  sent  by  Campbell  &  Co.  to 
Anderson  &  Co.,  showing  daily  transactions. 
These  statements  contained,  at  the  head 
thereof,  the  following  language:  "Below  we 
submit  a  statement  of  business  transacted 
for  your  accoimt  as  ordered.  On  all  margin- 
al business  the  right  is  reserved  to  close 
transactions  when  margins  are  running  out 
without  giving  further  notice;  we  being  gov*- 
emed  in  this  by  the  market  quotations  as 
received  at  our  office.  We  solicit  and  receive 
no  business,  except  with  the  understanding 
that  the  actual  delivery  of  the  property  bought 
or  sold  upon  orders  in  all  cases  Is  contem- 
plated and  understood.  All  unfilled  orders 
expire  with  the  day,  unless  ordered  open." 

]>efendant  also  put  in  evidence  the  articles 
of  association  of  the  Atlanta  Commercial 
Exchange,  in  substance  as  follows:  "The 
undersigned  do,  by  subscribing  this  agree- 
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inent»  hereby  associate  ourselves  together  In 
good  faith,  as  a  trade  organization  or  associa- 
tion, for  the  purposes  hereinafter  stated, 
agreeing  among  ourselyes  to  do  and  perform 
the  matters  and  things  hereinafter  set  out; 
and  we  consent  and  agree  that  any  person 
or  persons  who  may  hereafter  duly  sign  this 
agreement,  or  any  correct  copy  thereof,  shall 
become  a  member  of  the  organization,  or  as- 
sociation. The  purpose  of  this  association 
or  organization  is  to  establish  a  place  and 
conduct  an  oflSce,  or  offices,  for  the  posting 
and  publishing  of  market  quotations  or  prices 
of  commodities,  stocks,  bonds,  and  securities, 
upon  blackboards  or  otherwise,  for  the  mu- 
tual benefit  and  advantage  of  the  members  of 
the  association.  It  is  agreed  and  distinctly 
imderstood  that  the  organization  or  associa- 
tion shall  neither  directly  nor  indlrectiy  pur- 
chase or  sell,  for  future  delivery  on  margin, 
any  of  the  articles  or  things  the  market 
prices  of  which  are  quoted  and  published 
thereby;  nor  shall  it,  directly  or  indirectly, 
permit  any  person,  or  persons,  or  corpora- 
tion, to  use  its  offices,  or  in  connection  with 
the  association.  In  the  purchase  or  sale,  for 
future  delivery  on  margin,  of  any  such  arti- 
cles or  things.  The  publication  in  its  of- 
fices of  market  quotations,  or  prices,  as  afore- 
said, is  to  be  strictly  for  the  advantage  and 
benefit  of  the  members  of  the  association  or 
organization,  and  each  of  them,  in  the  con- 
duct of  their  private  affairs,  and  In  conform- 
ity with  the  act  of  the  General  Assembly  of 
Georgia,  relative  to  dealing  in  'futures,'  ap- 
proved August  20,  1906.  It  is  agreed  and 
understood  that,  so  soon  as  practicable,  the 
association  or  the  members  thereof  shall  be 
duly  incorporated  under  the  laws  of  Georgia, 
under  the  name  and  style  of  'Atlanta  Com- 
mercial Exchange,'  or  such  other  name  or 
style  as  may  hereafter  be  agreed  upon.  It 
is  further  agreed  and  understood  that  a 
president,  or  other  executive  of  the  associa- 
tion, shall  be  forthwith  elected,  as  also  a 
secretary  and  treasurer,  who  shall  hold  their 
position,  with  such  duties  attached  thereto 
as  are  usual  in  connection  with  such  offices, 
until  the  association  shall  be  duly  incorporat- 
ed, organized,  and  regular  officers  elected. 
Such  president  or  executive  head  to  receive 

a  monthly  salary  of dollars,  and  such 

secretary  and  treasurer  to  receive  a  monthly 

salary  of dollars.    It  is  agreed  that 

tlie  president  or  executive  head  may  employ 
an  operator,  rent  offices,  and  equip  the  same, 
and  undertake  any  other  expense,  within 
reason,  as  he  may  deem  necessary  to  the 
proper  operation  of  the  offices  and  the  con- 
duct of  the  business  of  the  association,  until 
the  due  incorporation  thereon.  Our  attor- 
neys, Messrs.  Anderson  &  Anderson,  of  At- 
lanta, Georgia,  are  herewith  authorized  forth- 
with to  proceed  to  incorporate  said  associa- 
tion, in  accordance  with  the  spirt  of  this 
agreement,  and  to  prepare  by-laws  for  its 
operation,  and  submit  the  same  to  the  .in- 
corporators  upon   the   organization  of   the 


company.  This  the  28th  day  of  December, 
1906."  Signed  by  C.  N.  Anderson  and  about 
70  others. 

1.  Since  It  to  the  duty  of  tiito  court  to  certi- 
fy to  the  Supreme  Court,  for  instructions, 
any  questions  as  to  the  constitutionality  of 
the  statute  under  which  the  defendant  was 
Indicted,  if  such  a  question  i»  properly  made 
and  is  necessary  to  the  determination  of  the 
case  by  this  court,  we  have  first  Investigated 
the  record  with  the  view  of  ascertaining 
whether  any  such  questions  are  so  made. 
We  find  the  following  assignments  of  error 
in  which  apparent  attempts  to  attack  the  con- 
stitutionality of  the  Boykin  act,  or  portions 
thereof  are  made.  In  the  bill  of  exceptions. 
In  assigning  error  upon  the  exertions  poi- 
dente  lite,  the  following  ground  is  set  forth: 
^That  the  court  erred  (and  the  verdict  of  the 
jury  was  void)  for  that  said  act  of  the  Legis- 
lature of  Georgia,  known  as  the  'Boykin  Act,' 
is  absolutely  void,  in  that  it  contravenes  the 
Constitution  of  the  state  of  Georgia,  because 
it  Is  a  special  act  prescribing  a  rule  of  law 
where  there  are  general  provisions  of  law 
covering  the  case,  and  because  said  act  vio- 
lates the  Constitution  of  the  United  States, 
in  that  it  denies  to  persons  falling  under  the 
operation  of  the  law  the  equal  protection  of 
the  laws;  and  because  said  act,  as  a  wl^ole, 
opposes  and  nullifies  the  fundamental  rule 
of  law  in  American  criminal  jurisprudence, 
that  a  person  charged  with  crime  is  pre- 
sumed to  be  innocent  until  proven  guilty  by 
the  prosecuting  power  b^ond  a  reasonable 
doubt"  This  fails  to  raise  a  constitutional 
question,  for  two  reasons:  Reviewing  courts 
will  not  pass  upon  the  constitutionality  of 
an  act  of  the  General  Assembly,  unless  It 
appears  that  the  question  was  made  or  pre- 
sented in  the  court  below  and  was  passed 
uiK>n  by  the  trial  Judge;  nor  unless  it  clearly 
appears  from  the  record  what  clause  or  para- 
graph of  the  Constitution  it  is  claimed  that 
the  statute  violates.  S.,  F.  &  W.  Ry.  Co.  t« 
Hardin,  110  Ga.  433,  437,  35  S.  E.  681 ;  Jones 
V.  Oemler,  110  Ga.  209,  85  S.  B.  375;  Brown 
V.  State,  114  Ga.  GO,  39  8.  E.  873;  Newklrk 
V.  So.  Ry.  Co.,  120  Ga.  1048,  48  S.  E.  426: 
State  V.  Henderson,  120  Ga.  781,  48  S.  R 
334  (7);  Henderson  v.  State,  123  Ga.  466,  51 
S.  E.  385 ;  Mpore  v.  Houston  County,  124  Ga. 
898,  53  S.  E.  606;  Prey  V.  Oemler,  120  Oa. 
224,  47  S.  E.  546  (2);  LafiEltte  v.  Burke,  113 
Ga.  1000,  89  S.  E.  433.  See,  also,  Vander- 
ford  V.  Brand,  126  Ga.  72,  54  S.  E.  822; 
Sowell  V.  State,  126  Ga.  108,  54  S.  E.  916; 
Scale  V.  State,  126  Ga.  64S,  55  S.  E.  472. 

In  one  of  the  grounds  of  the  motion  for  a 
new  trial  error  is  assigned  upon  the  court's 
having  instructed  the  jury,  in  the  language 
of  the  Boykin  act,  that  **wherever  it  is  prov- 
en that  any  person,  association  of  persona, 
or  corporation  has,  either  as  principal  or 
agent,  an  established  office  or  place  where 
are  posted  or  published,  from  information 
received,  the  fluctuating  prices  of  cotton, 
grain,  provisions,  stocks,  bonds,  or  other  com- 
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modity  or  thing  of  value,  or  either  of  thenit 
this  shall  constitute  prima  facie  evidence  of 
guilt  of  the  offense  prohibited  in  section  one 
of  this  act,"  and  as  ground  of  error  it  is  set 
out  that  "the  portion  of  the  charge  com- 
plained of  was  also  error,  because  the  sec- 
tion of  the  Boykin  act  which  provides  that 
proving  that  one  has  an  office,  or  place  of 
business,  where  there  are  posted  the  fluctu- 
ating prices  of  the  market,  constitutes 
prima  facie  guilt  of  maintaining  or  opera- 
ting an  office  or  other  place  of  business  for 
the  purpose  of  carrying  on  and  engaging  In 
the  business  commonly  called  'dealing  in 
futures  on  margins,*  is  void.  It  violates  the 
fundamental  principle  which  has  come  down 
to  us  from  our  forefathers,  and  which  ap- 
plies to  all  criminal  cases,  that  one  charged 
with  crime  should  be  presumed  to  be  innocent 
until  proven  guilty  beyond  a  reasonable 
doubt  The  provision  of  the  act  referred  to 
absolutely  makes  the  doing  of  a  thing,  not 
only  innocent  under  the  act,  but  distinctly 
permitted  by  the  act,  an  evidence  of  the 
commission  of  a  crime;  that  is  to  say,  it 
makes  the  proof  of  an  innocent  thing  prima 
fade  evidence  of  the  commission  of  a  thing 
entirely  distinct  and  separate  which  is 
made  penal.  Said  provision  of  the  Boykin 
act  is  also  void  because  it  is  a  special  act 
prescribing  a  rule  of  law  where  there  are 
general  provisions  of  law  covering  the  case. 
It  makes  ^  particular  rule  of  evidence,  and 
raises  a  particular  presumption  as  to  a  cer- 
tain offense  made  penal,  whereas  there  are 
general  provisions  of  law  (1)  to  the  ^ect 
that  In  all  criminal  cases  the  defendant  must 
be  proven  guilty  beyond  a  reasonable  doubt; 
(2)  that  in  all  criminal  prosecutions  which 
rest  upon  circumstantial  evidence  the  circum- 
stances must  be  sufficient  to  exclude  every 
hypothesis  other  than  guilt;  otherwise,  there 
can  be  no  conviction.  The  provision  of  the 
Boykin  act  above  referred  to,  therefore, 
violates  the  Constitution  of  the  state,  that 
any  special  legislative  enactment,  where 
there  is  a  general  law  applicable,  is  void." 
Although  presented  to  the  trial  court  this  as- 
signment fails  to  properly  present  the  con- 
stitutional question,  since  no  clause  or  para- 
graph of  the  Constitution  is  specified  therein. 
We  may  be  pardoned  for  saying,  obiter,  that, 
If  these  questions  had  been  properly  present- 
ed, the  constitutional  objections  could  hardly 
have  been  regarded  as  meritorious,  in  the 
ll^t  of  the  decisions  of  the  Supreme  Court 
In  Banks  v.  State,  124  Ga.  15,  52  8.  E.  74, 
2  li.  R.  A.  (N.  &)  1007,  and  Loeb  v.  State^ 
75  Ga.  263,  and  of  this  court  in  Mulkey  v. 
State,  1  Ga.  App.  521,  57  S.  E.  1022. 

2.  In  regard  to  the  point  raised  by  demurs 
rer,  as  to  the  first  count  of  the  indictment, 
that  It  does  not  negative  the  idea  that  in 
the  business  alleged  to  have  been  carried  on 
by  the  defendant  the  actual  delivery  of  com- 
modities was  contemplated,  it  will  be  noted 
that  tbe  title  of  the  act  does  not  incorporate 
this  exception,  and,  if  this  exception  exists 


at  all,  the  act  has  nevertheleas  declared  in 
general  terms  the  dealing  in  futiu*es  on  mar- 
gins to  be  unlawful.  The  spirit  of  the  fol- 
lowing cases  so  clearly  confutes  this  point 
that  a  citation  of  them  seems  sufficient:  Wil- 
liams V.  State,  89  Ga.  483,  15  S.  a  552; 
Rumph  V.  State,  119  Ga.  121.  45  S.  B.  1002; 
Herring  v.  State,  114  Ga«  96,  39  S.  E  866; 
Kitchens  v.  State,  116  Ga.  847,  43  S.  E.  256; 
Tlgner  v.  State,  119  Ga.  114,  45  S.  E.  1001; 
Sowell  V.  State,  126  Ga.  105,  54  S.  E.  916 
(2);  Kemp  v.  State,  120  Ga.  158,  47  S.  E.  548 
(4) ;  Seale  v.  State.  121  Ga.  745.  49  S,  E.  740; 
Oglesby  v.  State,  121  Ga.  602,  49  S.  E.  706. 
The  first  section  of  the  act,  in  general  terms, 
makes  criminal  the  maintenance  of  an  office 
or  place  of  business  for  the  carrying  on  of 
the  business  commonly  called  '^dealing  in 
futures  on  margins";  and  the  words,  "for- 
bidden by  this  act"  are  merely  in  the  nature 
of  an  epithet,  and  do  not  limit  the  gener- 
ality of  the  section.  The  second  section  of 
the  act  la  a  legislative  amplification  of  th^ 
definition  of  the  words,  "commonly  called 
dealing  in  futures,"  but  does  not  have  the 
effect  of  taking  from  them  anything  adhering 
in  their  ordinary  meaning.  Not  only  is  it 
imlawful  to  do  those  things  commonly  called 
"dealing  in  futures,"  as  the  words  in  their 
ordinary  acceptation  mean,  but  also  to  do 
any  of  the  other  things  mentioned  in  the 
second  section  of  the  act  if  they  are  not 
already  Included  in  the  ordinary  meaning 
of  the  words  "dealing  in  futures."  An  indict- 
ment is  sufficient  which  states  the  offense  in 
the  terms  and  language  of  the  statute,  or  so 
plainly  that  the  nature  of  the  offense  charged 
may  be  easily  understood  by  the  Jury.  Pen. 
Code  1895,  §  929. 

3.  The  contention  in  the  demurrer  that  the 
act  prescribes  no  penalty  is  altogether  with- 
out merit.  A  violation  of  its  provisions  is 
declared  to  be  a  misdemeanor;  and  by  Pen: 
Code  1895,  S  1039,  a  definite  punishment  for 
"every  crime  declared  to  be  a  misdemeanor" 
is  prescribed* 

4.  Error  is  assigned  upon  the  following 
charge  of  the  court :  "If  the  defendant  con- 
ducted an  establishment  where  transactions 
of  the  kind  just  described  were  permitted 
(that  is,  dealing  In  futures  on  margins,  con- 
trary to  the  Boykin  act),  allowed,  and  en- 
couraged, to  the  defendant's  knowledge,  and 
with  his  participation  therein,  or,  that  is,  if 
persons  came  together  and  bought  or  sold 
conmiodities,  with  an  agreement  for  future 
delivery,  when  it  was  not  in  good  faith  in- 
tended to  deliver  the  commodities,  and  when 
the  undertaking  of  the  parties  is  to  receive  or 
pay  the  difference  between  the  agreed  price 
and  the  market  price  at  the  time  of  settle- 
ment, then  the  defendant  if  that  is  establish- 
ed beyond  a  reasonable  doubt  from  the  evi- 
dence in  this  case,  would  be  guilty  of  main- 
taining a  gaming  house,  as  defined  in  the  sec- 
ond count  of  this  indictment"  This  raises 
the  distinct  question  whether  one  who  op- 
erates an  office  where  "futures"  are  bought 
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and  sold  is  guilty  of  the  offense  of  keeping  a 
gaming  house.  We  do  not  think  that  at  com* 
mon  law  such  an  office  would  hare  been  a 
gaming  house.  We  also  recognise  the  dis- 
tinction between  the  meaning  of  the  words 
"betting,"  "wagering,"  "gaming,"  and  "gam- 
bling." Yet  we  are  constrained  to  hold  that 
by  judicial  evolution  and  legislative  enact- 
ment the  common-law  offense  of  keeping  a 
gaming  house  has  been  so  broadened  In  its 
scope  as  to  include  any  place  wherein  per- 
sons are  allowed  to  assemble  for  the  purpose 
of  betting,  wagering,  gaming,  or  gambling, 
and  especially  where  such  practices  are  en- 
couraged by  the  proprietor.  We  cannot  give 
full  credit  to  the  spirit  of  the  cases  of  Throw- 
er V.  State.  117  Ga.  753,  45  S.  B.  126,  and 
Jones  V.  State,  120  Ga.  186, 47  S.  E.  561,  with- 
out reaching  this  conclusion.  It  may  be  that 
in  the  cases  Just  cited  the  Supreme  Ck)urt 
gave  to  the  meaning  of  the  word  "gaming 
house"  an  unwarranted  extension  (we  do  not 
say  they  did,  or  did  not) ,  and  it  may  be  that 
a  strained  distinction  may  be  drawn  between 
the  business  under  consideration  in  this  case 
and  that  denounced  in  those  cases ;  but  if  we 
give  those  cases  full  faith  as  precedents,  as 
not  only  propriety,  but  also  the  CJonstltution 
itself,  requires  us  to  do,  we  are  obliged  to 
hold  that  a  gaming  house  is  no  longer  to  be 
regarded  as  a  place  prohibited,  as  at  common 
law,  because  the  spirit  of  amusement  found 
there  entices  laborers  and  apprentices  from 
their  wonted  toll,  but  as  a  place  which  It  is 
criminal  to  keep  because  persons  congregate 
there  to  wager  or  to  hazard  money  or  other 
things  of  value,  whatever  be  the  device 
whereby  it  is  accomplished,  whether  by  games 
of  amusement  or  otherwise.  However,  it 
may  be  noted  that  by  English  statute  ante- 
dating our  ad(^tion  of  the  laws  of  the  mother 
country  it  was  contemplated  that  the  word 
"gaming  house"  should  have  a  progressive 
meaning.  By  St  33  Hen.  VIII,  c.  9,  8  11,  it 
is  enacted  that  "no  manner  of  person  or  per- 
sons, of  what  degree,  quality,  or  condition 
soever  he  or  they  be,  from  the  feast  of  the 
nativity  of  St  John  the  Baptist  now  next 
coming,  by  himself,  factor,  deputy,  servant 
or  other  person,  shall  for  bis  or  their  gain, 
lucre,  or  living,  keep,  have,  hold,  occupy,  ex- 
ercise, or  maintain,  any  conmion-house,  alley 
or  place  of  bowling,  coyting,  cloysh-cayles, 
half-bowl,  tennis,  dicingtable,  or  carding,  or 
any  other  manner  of  game  prohibited  by  any 
estatute  heretofore  made,  or  any  unlawful 
new  game  now  hivented  or  made,  or  any  oth- 
er new  unlawful  game,  hereafter  to  be  invent- 
ed, found,  had  or  made,  upon  pain  to  forfeit 
and  pay  for  every  day  keeping,  having  or 
maintaining,  or  suffering  any  such  game  to  be 
had,  kept,  executed,  played,  or  maintained 
within  any  such  house,  garden,  alley,  or  other 
place,  contrary  to  the  form  and  effect  of  this 
estatute,  forty  shillmgs."  1  Hawkins*  Pleas  of 
the  Crown  (8th  Ed.)  721.  In  the  case  of 
Rex  V.  Howell  (K.  B.  1672)  3  Keble,  510, 
"the  defendant  being  convicted  of  keeping  a 


common  cock-pit  six  days,  the  court  conceived 
it  an  unlawful  game  and  took  their  measure 
by  St  23  Hen.  VIII,  of  40s.  a  day,  though 
the  indictment  were  at  common  law." 

As  to  whether  buying  and  selling  cotton 
futures  is  within  this  category  of  gaming, 
wagering,  and  gambling,  we  quote  from  the 
opinion  in  Gunnlngham  v.  National  Bank,  71 
Ga.  403,  51  Am.  Rep.  266 :    "But  what  is  the 
transaction  termed  'futures'?  It  Is  this:   One 
person  says  that  I  will  sell  you  cotton  at  a  cer- 
tahi  time  in  the  future  for  a  certain  price. 
You  agree  to  pay  that  price,  knowing  that  the 
person  you  deal  with  has  no  cotton  to  deliver 
at  the  time,  but  with  the  understanding  that 
when  the  time  arrives  for  delivery  you  are  to 
pay  him  the  difference  between  the  market 
value  of  that  cotton  and  the  price  you  agreed 
to  pay  If  cotton  declines,  and  if  cotton  ad- 
vances he  is  to  pay  you  the  difference  be- 
tween what  you  promised  to  give  and  the  ad- 
vance market  price.    If  this  is  not  a  specula- 
tion on  chances,  a  wagering  and  betting  be- 
tween the  parties,  then  we  are  unable  to  un- 
derstand the  transaction.    A  betttag  on   a 
game  of  faro,  brag,  or  poker  cannot  be  more 
hazardous,  dangerous,  or  uncertain.    Indeed, 
it  may  be  said  that  these  animals  are  tame, 
gentle,    and    submissive,   compared   to    this 
monster.    The  law  has  caged  them  and  driv- 
en them  to  their  dens.    They  have  been  out- 
lawed, while  this  ferocious  beast  has  been 
allowed  to  stalk  about  in  open  midday,  with 
gilded  signs  and  flaming  adverti;>ements,  to 
lure  the  unhappy  victim  to  its  embrace  of 
death  and  destruction.    What  are  some  of 
the  consequences  of  these  speculations   on 
•futures'?    The   faithful   chroniclers   of   the 
day  have  informed  us,  as  growing  directly 
out  of  these  nefarious  practices,  that  there 
have  been  bankruptcies,  defalcations  of  pub- 
lic officers,  embezzlements,  forgeries,  larcen- 
ies, and  death.    Certainly  no  one  will  con- 
tend  for   one   moment   that   a    transaction 
fraught  with  such  evil  consequences  is  not 
immoral,  illegal,  and  contrary  to  public  pol- 
icy.   In  the  case  of  Rudolf  v.  Winters,   7 
Neb.  126,  the  Supreme  CJourt  of  that  state 
held  'that  a  contract  to  operate  the  grain  op- 
tions, to  be  adjusted  according  to  the  differ- 
ence in  the  market  value  thereof,  is  a  con- 
tract for  a  gambling  transaction  which   the 
law  will  not  tolerate.    It  is  contra   bonos 
mores,  and  against  public  policy.'    We   rec- 
ognize this  ruling  to  be  sound,  and  we  adopt 
the  same.    This  was  also  ruled  by  the  Su- 
preme Court  of  Illinois.    Pickering  t.  Cease, 
79  111.  328.    Likewise  in  Wisconsin.     Sver- 
ingham  v.  Meighan,  55  Wis.  354,  13  N.    W. 
269 ;  Barnard  v.  Backhaus,  52  Wis.  593,  6  N. 
W.  252,  9  N.  W.  595;    Lyon  v.  Culbertson, 
83  111.  33,  25  Am.  Rep.  349 ;  Gregory  v.  Wat- 
towa,  58  Iowa,  713.  12  N.  W.  726;   Hawley  v. 
Bibb,  69  Ala.  52;    Rumsey  v.  Berry,  65  Me. 
574;    Terkes  v.    Salomon,   11   Hun    CN.    y.) 
473 ;    Story  v.  Salomon,  71  N.  Y.  420 ;     Pea- 
body  V.  Speyers,  56  N.  Y.  230;      Knapp   v, 
St  Louis,  K.  C.  &  N.  Ry.  Co.,  6  Mo.  App.  206; 
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Gregory  y.  Wendell,  39  Mich.  337,  33  Am. 
Rep.  390,  8.  c  40  Mich.  432;  SampBon  y. 
Shaw,  101  Mass.  146,  8  Am.  Rep.  327;  Clarke 
▼.  Foss,  7  Biss.  540,  Fed.  Cas.  No.  2,852; 
In  re  Green,  7  Biss.  338,  Fed.  Cas.  No.  5,751 ; 
Beverldge  ▼.  Hewitt,  8  111.  App.  467 ;  5  Moore, 
571;  Thompson  Bros.  v.  Cmnmings  &  Co., 
68  Ga.  124;  Porter  Y.  Massengale,  68  Ga. 
29a" 

The  same  decision  also  quotes  approvingly 
from  Bma's  Appeal,  66  Pa.  298,  as  follows: 
^'Anything  which  induces  men  to  risk  their 
money  or  property,  without  any  other  hope 
(or  return  than  to  get  for  nothing  any  given 
amount  from  another,  is  gambling,  and  de- 
moralizing to  the  community,  no  matter  by 
what  name  it  may  be  called." 

It  is  insisted,  however,  that  since  the  cur- 
rent tax. act  (Acts  1905,  p.  28)  levies  a  tax  of 
$1,000  upon  all  persons  engaged  in  the  busi- 
ness of  buying  or  selling  futures,  such  legis- 
lative sanctiou  has  been  given  to  this  busi- 
ness as  to  prevent  the  maintenance  of  an  of- 
fice for  that  purpose  from  being  a  gaming 
house.  It  is  true  that  it  was  held  in  Miller 
▼.  Shropshire,  124  Ga.  829,  53  S.  E.  335,  that, 
''irrespective  of  whether  a  purely  speculative 
transaction  in  cotton  is  a  'gaming'  contract, 
within  the  meaning  of  Civ.  Code  1895,  I 
3671,  Inasmuch  as  the  General  Assembly  per- 
mits one  paying  a  license  tax  to  engage  in 
the  business  of  buying  and  selling  'futures,' 
he  cannot  be  subjected  to  the  penalty  imposed 
by  that  section,  which  declares  that  'money 
or  property  delivered  up  upon'  a  gaming  con- 
sideration 'may  be  recovered  back  from  the 
winner  by  the  loser,  if  he  shall  sue  for  the 
same  in  six  months  after  the  loss,'  or,  if  he 
shall  fail  to  bring  suit  within  that  period, 
'by  any  person,  at  any  time  within  four  years 
{thereafter),  for  the  Joint  use  of  himself  and 
the  educational  fund  of  the  county.' "  How- 
ever, by  the  Boykin  act  all  legislative  sanc- 
tion is  expressly  withdrawn  from  such  trans- 
actions. See  Odell  v.  Atlanta,  97  Ga.  670,  25 
S.  E  173.  The  Boykin  act,  being  the  latest 
expression  of  the  legislative  mind,  controls; 
and  it  pro  tanto  repeals  so  much  of  the  tax 
act  as  previously  had  the  effect  of  sanction- 
ing, for  any  purpose,  dealhig  in  futures. 

The  point  is  also  made  that  this  charge  is 
entirely  unjustified  by  the  evidence;  and  it 
is  contended  that  the  evidence  shows,  with- 
ont  conflict,  that  Anderson  was  a  broker, 
pure  and  simple,  who  acted  only  for  parties 
in  the  state  of  Georgia,  upon  their  employ- 
ment, as  their  a^ent,  for  a  commission  paid 
by  them ;  that  he  dealt  only  with  parties  out- 
side the  state  in  executing  orders  for  future 
delivery:  and  that  in  all  cases  the  parties 
ontslde  of  the  state  and  C.  N.  Anderson  con- 
templated actual  delivery.  A  very  similar 
contention  was  disposed  of  in  JoneR  v.  State, 
supra.  As  was  said  there:  "When  a  man 
desired  to  make  a  bet,  he  filled  outran  ap- 
plication to  be  telegraphed  to  Roots  In  New 
Orleans,  and  at  the  same  time  handed  in  the 
amount  of  money  he  wished  to  risk  on  the 


horse  selected.  This  money  was  received  by 
Jones,  or  one  of  his  agents.  So  far  as  ap- 
pears from  the  record,  the  applicant  never  re- 
c^ved  any  notice,  before  the  race  was  run,  as 
to  whether  his  bet  was  accepted  or  rejected. 
After  the  race  was  over,  the  result  of  the 
race  was  announced,  and  another  agent  of 
Jones,  in  the  same  house,  paid  the  winnings 
to  those  who  had  won.  Where  the  bet  was 
lost,  the  money  which  had  accompanied  the 
application  was  deposited  by  Jones  to  the 
credit  of  Roots.  Under  this  state  of  facts  we 
think  that  the  money  was  hazarded  in  the 
house  in  question.  The  bettor  deposited  it 
there,  and  lost  it  if  he  failed  to  win,  or  re- 
gained it  if  he  did  win.  The  whole  trans- 
action as  to  the  money  took  place  in  this 
house.  This  was  the  very  object  for  which 
the  house  was  kept  It  was  of  itself  an  in- 
vitation to  the  people  to  go  to  that  place  and 
make  their  offers  to  bet,  depositing  their 
money  with  the  proprietor  of  the  house. 
While  there  is  no  law  in  this  state  to  punish 
the  bettors,  there  is  a  law  for  the  punish- 
ment of  the  proprietor  of  such  a  house  in 
which  people  can  meet  daily  to  bet  on  horse 
races  and  hazard  their  money  thereon.  The 
money  was  not  sent  to  New  Orleans.  It  was 
placed  in  the  keeping  of  the  accused,  and  he 
kept  it  if  the  bettor  lost,  or  repaid  it,  to- 
gether with  the  winnings,  if  the  bettor  won. 
It  is  clear  to  our  minds  that  the  money  was 
hazarded  in  the  house  kept  by  Jones.  The 
fact  that  Roots  had  the  right  to  accept  or  re- 
ject an  offer  to  bet  makes  no  difference.  The 
proof  shows  that  he  did  accept  bets  from  sev- 
eral of  the  witnesses,  or  at  least  that  they 
were  paid  or  not  according  to  the  result  of 
the  race.  It  seems  to  us  that  the  whole 
system  was  a  mere  device  or  sham  to  evade 
the  criminal  law  upon  this  subject— an  effort 
to  evade,  based  upon  a  technical  definition  of 
the  word  'betting,'  and  an  artificial  distinc- 
tion as  to  where  the  bet  was  consummated. 
As  was  once  said  by  Judge  Bleckley:  *It  is 
something  easier  for  an  offender  to  baffle  the 
dictionary  than  the  Penal  Code;  for  the 
former  is  perplexed  with  verbal  niceties  and 
shades  of  meaning,  while  the  latter  grasps 
in  a  broad,  practical  way  at  the  substantial 
transactions  of  men.' "  The  facts  of  this 
case  are  so  very  similar  to  those  of  the  Jones 
Case  as  to  make  further  comment  unneces- 
sary. 

We  are  not  unmindful  of  the  fact  that  in 
the  case  at  bar  the  defendant  furnished  to 
his  customer  a  statement  of  business  on 
which  was  printed  the  words:  "Actual  de- 
livery of  property  bought  or  sold  upon  erderj 
in  all  cases  is  contemplated  and  understood." 
But  we  are  not  forgetful  of  the  fact  that  in 
all  the  transactions  of  the  defendant's  office 
no  actual  delivery  ever  took  place.  If  actual 
delivery  was  "contemplated,"  its  inchoate 
entity  never  developed  into  tangibility.  If  it 
was  "understood,"  the  temptation  to  ridicule 
becomes  irresistible.  One  of  the  definitions 
of  the  word  "understand"  is  **to  supply  men- 
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tally  as  In  explanation  of  an  ellipsis,"  and 
the  course  of  dealings  which  took  place 
through  defendant's  oCBce  will  not  authorize 
a  wider  meaning,  for  from  the  evidence  there 
was  an  entire  ellipsis  of  actual  deliveries. 
Such  devices  rarely  fool  Intelligent  Judges  or 
Jurie&  Only  the  very  simple  would  be  de- 
ceived into  believing  that  a  house  of  assigna- 
tion was  a  respectable  hotel  because  there 
might  happen  to  be  a  notice  posted  at  the 
door  stating  that  "Ladies  accompanied  by 
gentlemen  other  than  their  lawful  husbands 
will  not  be  furnished  accommodations  here.*- 
5.  We  have  set  out  at  great  length,  we  fear 
unduly  80»  the*  evidence  in  this  case.  But 
"we  think  that  through  this  full  statement  of 
the  facts  as  shown  on  the  trial  any  impartial 
mind  will  be  able  to  discover  that  a  device, 
elaborate  In  detail,  was  planned  for  the 
evasion  of  the  law,  but  that,  despite  it  all, 
the  defendant  failed  to  conceal  plain  and  un- 
mistakable evidences  of  his  guilt  We  have 
no  hesitancy  in  saying  that  the  evidence  au- 
thorized the  verdict  under  both  counts ;  but, 
since  it  will  be  unnecessary  for  us  to  pass 
upon  errors  in  Instructions  given  or  refused 
as  to  matters  relating  only  to  the  first  count, 
if  the  conviction  can  be  upheld  under  the  sec- 
ond count  (for  only  one  sentence  was  imposed^ 
we  may  rest  our  judgment  upon  the  sufficiency 
of  the  evidence  as  to  the  conviction  on  that 
count  alone.  In  this  view  of  the  case,  errors, 
If  any  were  committed,  which  relate  only  to 
the  first  count  are  immaterial,  and  therefore 
would  not  authorize  a  reversal.  Having  held 
that  one  who  keeps  an  office  for  the  purpose 
of  affording  an  opportunity  to  persons  to 
buy  and  sell  futures  on  margins  can  be  con- 
victed of  keeping  a  gaming  house,  irrespec- 
tive of  whether  the  contracts  are  telegraphed 
out  of  the  state  or  not,  we  have  no  difficulty 
in  sustaining  the  conviction.  It  is  not  neces- 
sary that  we  should  pass  upon  the  question 
whether  it  is  essential  that  the  wageriag  in- 
tent-—the  Intent  to  speculate,  without  bona 
fide  contemplation  of  actual  delivery — ^ghould 
be  present  In  the  minds  of  both  the  contract- 
ing parties  before  the  transaction  is  unlaw- 
ful; for  in  every  trade  which  took  place 
through  the  defendant's  office,  so  far  as  the 
evidence  discloses,  and,  therefore,  so  far  as 
the  legality  of  this  conviction  is  concerned,  it 
is  conclusively  shown  that  no  actual  deliveries 
were  had,  and  that.no  such  intention  bona 
fide  existed  in  the  mind  of  either  party. 
When  one  of  the  defendant's  customers  lost, 
the  other  party  to  the  contract  did  not  re- 
quire delivery.  He  took  the  money  de- 
posited with  the  defendant.  When  the  cus- 
tomer won,  this  undisclosed  counter  party 
did  not  tender  delivery;  but  Anderson  at 
once  paid  over  to  the  customer  the  amount  of 
his  winnings.  In  such  a  course  of  dealings 
the  irresistible  inference  is  that  both  parties 
acted  upon  the  contract  as  a  purely  wagering 
transaction,  and  that  the  defendant  was  the 
mere  go-between,  the  mutual  agent  of  both 
parties.    If  two  gentlemen  had  met  in  the 


defendant's  office,  and  had  ealled  for  cards 
and  poker  chips,  and  the  defendant  had  fur- 
nished them,  charging  so  much  for  the  chips» 
being  stakeholder  as  it  were,  and  at  the  end 
of  the  game  had  cashed  these  chips,  would 
he  be  heard  to  assert,  in  defense  to  an  indict- 
ment for  keeping  a  gaming  house,  that  one 
of  the  gentlemen  did  not  intend  to  play  for 
money,  that  he  was  merely  playing  for  amuse- 
ment, that  in  fact,  at  the  very  time  of  pay- 
ing for  his  chips,  he  signed  a  written  state- 
ment that  it  was  always  contemplated  and  un- 
derstood that  the  playing  was  for  amusement 
only,  and  not  for  money  or  other  thing  of 
value?  No  matter  how  solemnly  either  one 
or  both  of  these  gentlemen  who  played  at 
this  game  of  futures  may  have  asserted  that 
actual  delivery  was  contemplated  and  under- 
stood, as  matter  of  fact  they  did  not  play  that 
way.  The  record  discloses  the  identity  of 
some  of  the  gentlemen  who  played  on  one 
side  of  this  fascinating  game,  but  it  is  silent 
as  to  who  was  the  counter  party  or  parties. 
Be  that  as  It  may,  it  is  very  clear  that  this 
undisclosed  player  had  a  representative  pres- 
ent In  the  transaction,  who  took  care  of  his 
winnings  and  who  paid  his  losses — the  de- 
fendant He  may  not  have  known  the  defend- 
ant, and  the  defendant  may  not  have  known 
him;  but  one  may  be  an  agent  for  an  un- 
known and  unseen  principal. 

These  outlawed  occupations  often  attempt 
to  conceal  their  true  inwardness  by  deYious 
ways  and  indirect  dealings;  but  the  law 
looks  only  to  the  real  substance  of  the  trans- 
action. Think  of  the  shrewd  device  by  which, 
on  January  1, 1907,  when  the  Boykin  act  went 
into  effect,  the  door  between  the  two  rooms 
formerly  used  en  suite  by  the  defendant  was 
closed  and  nailed  up,  and  the  room,  in  which 
continued  those  acts  denounced  by  the  stat- 
ute as  evidences  of  guilt,  was  transferred  to 
the  apparently  complete  custody  of  the  At- 
lanta Commercial  Exchange,  an  organization 
containing  in  its  membership  several  excel- 
lent gentlemen  who  needed  market  quotations 
for  absolutely  legitimate  purposes,  as  well  as 
several  others  who  had  no  such  legitimate 
uses  for  them ;  e.  g.  telephone  employes  who 
bought  and  sold  cotton.  But  who  paid  for 
the  maintenance  of  this  room  where  the 
fluctuating  market  was  represented  on  the 
blackboard?  Will  it  be  contended  that  the 
office  rent,  the  wages  of  the  employ^,  and 
the  annual  rental,  of  approximately  $12,500, 
for  the  leased  wire  to  Cincinnati,  were  paid 
out  of  the  modest  sum  of  $1  per  month  con- 
tributed by  each  of  the  100*  members  of  this 
exchange?  Is  there  not  some  significance  in 
the  fact  that  a  telegraph  instrument  in  the 
defendant's  office  ticlsed  simultaneously  with 
the  other  on  the  same  wire  in  the  quotation 
room,  and  that  the  Odell  Stock  &  Grain  Com- 
pany paid  the  drafts  for  the  rent  of  both 
rooms;  that  the  Odell  Company  paid  the 
rent  though  the  lease  stood  in  the  name  of 
Campbell,  and  that  to  Campbell  the  defend- 
ant's customers  telegraphed;   and  that  from 
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Campbell  came  tbe  statements  in  retnm, 
and  that  this  telegraph  wire  had  one  ter- 
minna  In  Odeirs  office  in  Cincinnati  and  tbe 
other  in  this  quotation  room,  touching  the  de- 
fendant's office  en  passant?  Such  a  tangled 
web  to  be  so  innocent !  Perhaps  the  Jury  may 
have  conceived  the  idea  that  the  defendant 
and  Campbell  were  merely  the  Odell  Com- 
pany's agents ;  that  this  same  Odell  Company 
was  tbe  undisclosed  principal,  whose  losses 
the  defendant  paid,  whose  winnings  he  col- 
lected«  If  they  did,  we  shall  not  say  that 
they  have  thereby  outraged  logic. 

We  find  the  trial  free  from  material  error, 
and  the  verdict  well  supported  by  the  evi- 
dence. 

Judgment  affirmed. 


(2  Oo.  App.  SS) 
VINSON  v. 


wilmngham:  cotton 

MILLS. 


WILLINGHAM  COTTON  MILLS  v.  VIN- 
SON. 
(No8.  283,  234.) 
(Court  of  Appeals  of  Georgia,     May  24,  1907.) 

1.  Master  and  Servant— Dutt  to  Pbovidb 
Safe  Machinebt. 

It  is  not  incumbent  upon  persons  or  corpo- 
rations using  machinery  in  the  prosecution  of 
their  business  to  procure  the  best  and  safest 
machinery  which  can  be  made.  It  is  sufficient 
if  tbe  machinery  is  of  a  kind  in  general  use, 
and  reasonably  safe  for«all  persons  who  operate 
it  with  ordinary  care  and  diligence.  **No  man- 
ufacturing or  business  establishment  is  bound  at 
its  peril  to  make  use  only  of  the  best  imple- 
ments and  the  best  machinery  and  the  safest 
methods."  Cooley^.,  in  Michigan  Cent.  R.  Co. 
V.  Smithson,  7  N.  W.  793,  45  Wich,  219. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  173.] 

2.  Same— Warning  and  Instbuoting  Serv- 
ant —  Inexperienced  AND  YOTTTHFUL  Blf- 
VLOYt. 

An  employ^  18  years  of  age,  who  has  had 
7  months'  experience  and  2  months'  special  in- 
structions in  her  particular  line  of  work,  and  in 
connection  with  tbe  special  kind  of  machinery 
used  in  such  work,  is  not  an  inexperienced  child 
of  tender  years,  so  as  to  impose  upon  her  em- 
ployer any  exceptional  degree  of  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  I  141.] 
8.  Same— Contributory  Negligence. 

In  a  suit  by  a  servant  against  his  master 
for  personal  injuries,  the  burden  is  upon  the 
servant  to  show  negligence,  causing  the  injuries, 
by  the  master;  and  a  servant,  while  working 
with  dangerous  machinery,  is  bound  to  exercise 
due  diligence  to  avoid  any  casualty  to  himself, 
and  if  he  foils  to  exercise  such  care  he  cannot 
recover,  though  the  master  himself  may  have 
been  at  fault 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  34^  Master  and  Servant  {  674.] 
4b  Negligence— Proximate  Cause. 

Negligence,  to  be  the  basis  of  a  recovery, 
must  be  the  proximate  cause  of  the  injury ;  and 
if  the  injury  would  have  occurred,  regardless  of 
the  negligent  act,  there  can  be  no  recovery. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  37,  Negligence,  SS  69,  71,  73.] 
5.  Same— Evidence— Sufficiency. 

The  evidence  introduced  by  the  plaintiff, 
and  all  rea.<wnable  deductions  therefrom,  failed 
to  establish  the  allegations  of  negligence  against 
the  master,  but»  on  the  contrary,  showed  that 


the  servant's  injury  was  caused  by  her  own  neg- 
lect to  exercise  ordinary  and  due  care  in  connec- 
tion with  her  work. 
6.  Same. 

Under  the  foregoing  well-settled  principles 
of  law,  the  judgment  granting  a  nonsuit  was 
right 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  i9  987-994.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Actioii  by  Leila  Vinsoii,  by  next  friend, 
against  the  Willingham  Cotton  Mills.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Defendant  assigns  a  cross-bill.  Judg- 
ment affirmed  on  the  main  bill  of  exceptions, 
and  the  cross-bill  dismissed. 

Glawson  A  Fowler,  Jos.  H.  Hall,  and  J. 
B.  Hall,  for  plalntlfiP  In  error.  Hardeman  & 
Jones  and  John  P.  Boss,  for  defendant  In 
error. 

HILL,  C.  J.  Plaintlit  In  error,  a  minor  18 
years  of  age,  by  next  friend,  sued  her  employ- 
er, the  defendant  in  error,  for  injuries  sus- 
tained while  engaged  at  the  work  she  was  em- 
ployed to  do.  Her  petition  alleged  that  she 
was  operating  a  loom,  and,  while  so  em- 
ployed, was  struck  in  the  eye  with  a  shuttle, 
which  was  thrown  out  .of  its  placa  Her 
employer  was  alleged  to  have  been  negligent 
in  the  following  particulars:  (1)  In  failing 
to  provide  a  shuttle  guard,  an  appliance  in 
general  use  in  cotton  mills  of  similar  char- 
acter; (2)  in  falling  to  Instruct  and  warn 
its  employ^  of  the  great  danger  attending  her 
work  as  a  loom  operator  because  of  tbe  ab- 
sence of  a  shuttle  guard  on  the  loom,  the 
employ 6,  by  reason  of  immaturity  and  Inex- 
perience, not  knowing  and  having  no  oppor- 
tunity to  know  of  this  danger.  These  two 
allegations  of  negligence,  although  somewhat 
elaborated  by  the  allegations  and  the  evidence 
in  support  thereof,  present  substantially  the 
charges  of  negligence  made  against  the  em- 
ployer. We  will  consider  these  two  grounds 
in  their  order. 

The  machinery  was  not  alleged  to  have  been 
defective  or  out  of  repair,  and  there  was  no 
latent  defect;  but,  because  of  the  defendant's 
failing  to  provide  a  shuttle  guard,  it  was 
charged  that  the  machinery  was  not  equal 
in  kind  to  that  in  general  use,  and  was  not 
reasonably  safe  for  all  persons  to  operate  it 
with  ordinary  care  and  diligence.  A  shuttle 
guard  is  a  steel  rod  fixed  to  the  "reed  cap," 
directly  over  the  shuttle  as  it  passes  from  side 
to  side  of  the  loom.  This  guard  extends  di- 
rectly over  the  path  of  the  shuttle,  and  Is  a 
device  in  general  use  in  all  cotton  mills.  It 
prevents  the  shuttle  from  flying  up  while  the 
loom  is  In  operation.  It  does  not  prevent 
it  from  flying  out.  The  flying  shuttle  strikes 
the  guard,  and  is  thus  deflected  from  Its 
course,  and  is  prevented  from  flying  up,  and 
made  to  fiy  out  on  the  side  by  the  guard. 
The  loom  in  use  by  the  defendant  was  of  the 
Crumpton  &  Knowles  manufacture,  and  they 
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make  the  best  and  most  modem  types  of 
looms.  These. looms  were  used  for  the  manu- 
facture of  hose  and  belting  duck,  and  no 
shuttle  guards  are  erer  used  on  these  looms 
in  the  manufacture  of  such  material;  but, 
in  the  place  of  a  shuttle  guard,  there  Is  used 
what  Is  called  a  "reed  cap,"  projecting  above 
the  race  board  of  the  shuttle,  and  occupying, 
with  reference  to  the  shuttle,  the  place  of 
the  shuttle  guard.  In  other  words,  a  reed 
cap  on  the  Crumpton  &  Knowles  loom  for 
the  manufacture  of  hose  and  belting  duck, 
such  as  were  used  in  the  defendant's  mills, 
performs  the  same  functions  as  the  shuttle 
guard.  The  evidence  on  this  allegation  of 
negligence,  as  introduced  by  the  plaintifF, 
therefore,  established  the  fact  that  the  ma- 
chine in  question  was  manufactured  by  ma- 
chinists of  the  best  skill  and  character,  was 
of  the  best  and  most  modem  type,  and  had 
the  usual  appliance  attached  to  such  looms 
for  the  protection  of  operatives  from  flying 
shuttles.  It  is  a  general  rale  of  law  that  the 
master  Is  not  required  to  provide  an  abso- 
lutely safe  machine,  but  only  one  equal  in 
kind  to  that  in  general  use.  Civ.  Code  1895, 
f  2611;  Ala.  Midland  Ry.  Co.  v.  Guilford,  119 
Ga.  523,  46  S.  B.  655;  Davis  v.  Augusta  Fac- 
tory, 92  Ga.  712,  18  S.  E.  974.  As  Illustrating 
the  danger  or  safety  in  operating  this  char- 
acter of  looms,  the  plaintiff  testified  that  dur- 
ing the  six  or  seven  months  in  which  she  had 
been  occupied  operating  one  of  the  looms 
only  one  shuttle  had  flown  out,  from  over 
100  looms  in  operation,  and  that  this  one  was 
from  a  loom  which  was  out  of  fix.  We  there- 
fore conclude  that  the  testimony  failed  to 
support  the  allegation  of  negligence  as  to  the 
dangerous  character  and  condition  of  the  ma- 
chinery used  by  the  master. 

But,  if  not  having  a  shuttle  guard  was  a 
dangerous  defect,  it  was  perfectly  patent  to 
the  operator.  It  is  Insisted  that  she  was  a 
minor  of  tender  years,  and  inexperienced 
in  the  use  of  such  machinery,  and  that  her 
employer  was  guilty  of  negligence  in  falling 
to  Instruct  and  warn  her  of  the  danger  at- 
tending her  work  as  a  loom  operator  because 
of  the  absence  of  shuttle  guards  on  the  looms. 
The  evidence  for  the  plaintiff  showed  that 
she  was  18  years  of  age,  and  she  was  not 
shown  to  have  been  deficient  in  intelligence. 
She  had  been  running  a  loom  for  6  or  7 
months,  and  had  5  months'  experience  in 
running  the  loom  by  which  she  was  injured 
and  2  months'  special  Instruction  by  her  em- 
ployer before  she  was  permitted  to  run  the 
loom.  It  is  therefore  fair  to  presume  that  she 
knew  how  to  operate  a  loom.  She  knew  that 
shuttles  did  sometimes  fly  out  of  the  looms; 
for  one  flew  out  of  her  loom  once  before. 
She  knew  that  It  was  the  duty  of  the  operator 
to  watch  the  shuttle,  so  that,  if  the  thread 
broke  or  got  tangled,  she  could  stop  the  loom 
and  fix  It;  and  she  knew  that,  if  the  broken 
threads  got  tangled  or  "wadded  up,"  It  would 
cause  the  shuttle  to  fly  out.  The  evidence 
showed  that  the  shuttles  do  not  fly  out  in 


front,  where  the  operator  should  stand  wben 
operating  the.  machine,  but  that  they  do  fly  out 
either  to  the  right  or  left  The  plaintiff's 
testimony  on  the  foregoing  points  shows 
that  she  was  not  inexperienced.  It  shows 
that  she  knew  how  to  operate  a  loom.'  She 
stated  that  she  had  been  in  the  habit  of  oper- 
ating two  looms,  but  that  on  the  day  she  was 
injured  she  was  only  operating  one;  that 
while  her  loom  was  In  operation  she  took 
her  seat  upon  the  stool  on  the  side  of  the 
loom,  and  with  her  back  to  It,  and  was  read- 
ing a  newspaper  or  book.  She  knew  that  her 
duties  required  her  to  constantly  watch  the 
'  shuttle  to  prevent  an  accident  if  the  threads 
broke  or  got  tangled.  Her  own  expert  witness 
testified  that  such  conduct  on  her  part  was 
unsafe.  "It  was  unsafe  for  the  weaver  to 
sit  In  front  of  the  loom,  with  her  head  on  a 
level  with  the  shuttle,  and  be  engaged  in 
reading  at  the  time,  and  not  watching  the 
shuttle  for  the  purpose  of  filling  the  shuttle 
and  repairing  the  breaks.  It  is  the  duty  of 
the  operator  to  watch  the  work,  to  repair 
such  breaks  as  soon  as  they  occur.  It  is  xm- 
safe  for  the  operator  to  run  a  loom,  paying  no 
attention  to  the  loom,  and  leave  breaks  in  a 
warp  thread  unrepaired,  and  then  sit  down 
with  her  head  on  a  level  with  the  shuttle 
course  or  lath  of  the  loom."  It  might,  there- 
fore, be  conceded  that  the  master  was  negli- 
gent in  not  providing  a  shuttle  guard,  yet,  as 
shuttle  guards  do  not  prevent  shuttles  from 
flying  out  at  the  sides,  but  only  out  at  the 
front,  the  plaintiff's  own  negligence  was  the 
proximate  cause  of  her  injury.  It  cannot,  un- 
der her  own  testimony  and  that  of  her  ex« 
pert  witness,  be  reasonably  contended  that  she 
was  in  the  exercise  of  due  care ;  but  -her  own 
carelessness  was  the  cause  of  her  injury.  This 
evidence  overwhelmingly  shows  that  the  safe 
way  to  operate  a  loom  was  to  stand  up  in 
front  and  constantly  watch,  and  that  the  un- 
safe way  was  to  sit  down  at  the  end  of  the 
loom  and  become  absorbed  in  reading.  It 
can  hardly  be  doubted  that,  if  the  plaintiff 
had  been  watching  to  prevent  the  result  of 
broken  threads,  she  would  not  have  been  hurt 
Having,  with  her  experience  and  knowledge, 
voluntarily  selected  the  unsafe  way  to  per- 
form her  work,  she  cannot  recover.  Civ. 
CkMle  1895,  {  2612;  Brash  Electric  Co.  t. 
Wells,  103  Ga.  515,  80  S.  E.  533;  McDanlel  v. 
Acme  Brewing  Co.,  113  Ga.  80,  83  S.  B.  404; 
Southem  Cotton  Oil  Co.  v.  Skipper,  125  Ga. 
368,  54  S.  E.  110. 

In  addition  to  what  has  been  stated,  it 
may  be  said  that  the  proof  is  clear  that  the 
absence  of  a  shuttle  guard  in  no  wise  con- 
tributed to  the  injury  of  the  plaintiff.  If 
there  had  been  a  shuttle  guard,  it  would  have 
prevented  the  shuttle  from  flying  out  towards 
the  front  and  have  deflected  it  to  the  side. 
In  other  words,  with  a  guard  the  shuttle 
would  have  taken  the  same  course  that  it 
did  take,  and  it  is  not  unreasonable  to  sup- 
pose that  the  reed  cap,  which  on  this  type 
of  machine  occupies  the  same  place  that  the 
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shuttle  guard  does  to  other  machines,  did  pre- 
vent the  shuttle  from  flying  out  to  the  front* 
and  did  deflect  it  to  the  side.  It  seems,  there- 
fore, inevitable  that  the  shuttle  guard  in  this 
case  would  not  only  have  prevented  the  In- 
jury to  the  plaintiff,  but,  in  connection  with 
her  own  careless  conduct,  would  actually  have 
caused  the  injury.  **It  needs  no  citation  of 
authority  to  sustain  the  proposition  that  neg- 
ligence, to  be  the  basis  of  a  recovery,  must 
be  connected  with  the  Injury  which  is  the 
subject  of  the  suit"  Moseley  v.  Schofleld's 
Sons  Ck>.,  123  6a.  199,  51  S.  E.  310.  It  must 
have  been  the  proximate  cause  of  the  injury 
to  the  servant,  or  the  master  is  not  liable 
therefor.  Richmond,  etc.,  R.  Co.  v.  Dickey, 
90  Ga.  491,  16  S.  E.  212;  Hamby  v.  Union 
Paper  Mills  Co.,  110  Ga.  1,  85  S.  B.  297. 

We  therefore  conclude  that  under  no  view 
of  the  proof  submitted  by  the  plaintiff  in  sup- 
port of  the  allegations  of  negligence,  and  all 
fair  and  reasonable  deductions  therefrom, 
under  well-established  principles  of  law, 
would  a  verdict  for  the  plaintiff  have  been 
supported;  and  the  court  did  not  commit  an 
error  in  granting  the  motion  to  nonsuit 

Judgment  affirmed  on  the  main  bill  of  ex- 
options;    cross-bill  of  exceptions  dismissed. 

O  Qa.  App.  181) 

JOHNSON  T.  STATB.     (No.  4S6.) 
iCouTt  of  Appeals  of  Georgia.    June  20,  1907.) 

1.  CanfiNAi.   Law— Cebtiobabi — Sebvick   or 
Notice. 

Failure  to  serve  the  Solicitor  General  with 
a  notice  of  the  sanction  of  a  petition  for  certio- 
rari in  a  criminal  case  within  the  time  pre- 
scribed by  law,  except  in  case  of  "unavoidable 
cause'*  preventing  such  service,  ii  ground  for 
dismissal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  2725.] 

2.  Same — ^Unavoidabi.e  Cause. 

Where  several  months  elapse  between  the 
date  of  the  death  of  counsel  for  the  plaintiff 
in  certiorari  and  the  expiration  of  the  time 
within  which  notice  could  regularly  have  been 
given,  such  death  will  not  be  considered  as  un- 
avoidable cause. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Qnitman  Coun- 
ty; W.  C.  Worrill,  Judge. 

lionnie  Johnson  was  convicted  of  swindling, 
and  brings  error.    Affirmed. 

Baines  &  Gurr,  for  plaintiff  in  error.  J. 
A.  Laing,  Sol.  Gen.,  by  Arnold  A  Arnold  and 
J.  B.  Ridley,  for  the  State. 

POWELL,  J.  The  accused  was  convicted 
of  the  off^ise  of  cheating  and  swindling  un- 
der the  acts  of  1903.  Gen.  Laws  1903,  p.  90. 
Under  decisions  of  this  court  and  of  the 
Supreme  Court,  he  was  not  guilty,  because 
he  was  a  minor  and  was  prevented  from  per- 
forming his  contract  by  parental  authority. 
See  Heywood  v.  State,  1  Ga.  App.  530,  67 
S.  E.  102&;  Mulkey  v.  State,  1  Ga.  App.  521, 
57  S.  E.  1022;  Patterson  v.  State,  1  Ga.  App. 
782,  58  S.  B.  284;  Howard  v.  State,  126  Ga. 
538,  55  S.  B.  239;  Anthony  v.  State,  126 
Ga.  632,  55  &  B.  479  (2).    We  r^^et,  there- 


fore, that  the  result  of  our  Judgment  herein 
must  be  to  leave  in  force  the  punishment  im- 
posed. However,  we  cannot  look  to  the 
merits  when  they  have  not  been  presented  in 
the  manner  prescribed  by  the  statutes.  In 
criminal  matters,  we  have  no  extraordinary 
or  equitable  Jurisdiction,  whereby  we  may 
relieve  an  innocent  defendant  who,  through 
his  negligence,  has  been  caught  in  the  meshes 
of  legal  technicalities.  Chancery  Jurisdiction 
in  criminal  cases,  if  the  figure  of  speech  He 
allowable,  is  conferred  upon  the  Governor 
and  the  prison  commission,  and  not  upon  the 
courts. 

The  Judge  of  the  superior  court  dismissed 
the  certiorari  brought  by  the  accused  to  set 
aside  the  illegal  conviction,  and  this  Judg- 
ment we  must  affirm.  The  conviction  was 
had  in  the  county  court,  petition  for  cer- 
tiorari was  duly  presented,  sanctioned  and 
filed,  and  the  writ  was  Issued  and  answered. 
Upon  the  call  of  the  case  on  the  certiorari 
docket,  the  Solicitor  General  moved  to  dis- 
miss, because  the  notice  of  the  sanction  and 
of  the  time  and  place  of  hearing  required  by 
Civ.  Code  1895,  I  4644,  had  not  been  given. 
It  was  shown  to  the  court  that  in  August, 
1906,  soon  after  the  sanction  of  the  certiorari, 
counsel  for  the  applicant  became  111  and 
died.  The  writ  was  returnable  to  the  March 
term,  1907,  and  at  that  term  the  present 
counsel  were  employed.  They  could  not  say 
whether  the  notices  had  been  given  or  not 
The  Solicitor  General  stated  that  he  had  no 
recollection  of  ever  having  received  the  no- 
tice. 

The  burden  of  showing  service  of  the 
notice  was  upon  the  plalntlfF  In  certiorari; 
and  the  showing  made  did  not  establish  the 
fact  Jones  v.  Gill,  121  Ga.  93,  48  S.  E.  688. 
Failure  of  service,  unless  prevented  by  provi- 
dential cause,  is  fatal.  See  Butts  v.  State, 
90  Ga.  450,  16  S.  B.  96;  Moore  v.  State,  96 
Ga.  309,  22  S.  B.  960;  McElhannon  v.  State, 
112  Ga.  221,  37  S.  E.  402.  The  statute  says 
that  **in  default  of  such  notice  (unless  pre- 
vented by  unavoidable  cause)  the  certiorari 
shall  be  dismissed."  "Unavoidable  cause" 
means  more  than  "excusable  negligence,*'  and 
relieves  against  the  default  only  when  prompt 
measures  are  thereafter  taken.  Southern 
Bailway  Co.  t«  Carr,  118  Ga.  865,  4^  S.  B. 
409.  Sickness  or  death  of  counsel  for  ap- 
plicant are  primarily  to  be  classed  as  un- 
avoidable cause;  so,  also,  would  be  the  death 
or  absence  of  the  Solicitor  General  in  a  crim- 
inal case;  but  the  service  must  be  prevented 
by  this  cause,  and  not  by  the  applicant's 
neglect  to  take  prompt  measures  after  such 
cause  has  been  ascertained  and  can  be  re- 
lieved against  In  this  case  counsel  for  the 
applicant  died  In  August  or  September,  1906. 
The  time  for  service  did  not  expire  until 
March,  1907.  Hence  the  failure  to  serve 
must  be  attributed  to  negligence^  and  not  to 
unavoidable  cause. 

Judgment  affirmed. 
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seme  length  the  situs  of  contracts,  and  by 
the  law  of  what  place  they  are  determined. 
We  think,  however,  that  the  discussion  is 
not  relevant  It  withdraws  our  consideration 
from  the.  Constitution  and  statute  of  Ala- 
bama ;  and  it  is  manifest  the  contention  bas- 
ed upon  it,  if  yielded  to,  would  defeat  their 
purpose.  The  prohibition  is  directed  to  the 
doing  of  any  business  in  the  state  in  the  ex- 
ercise of  corporate  functions ;  and  there  can 
be  no  doubt  that  petitioner  considered  that 
it  was  exercising  such  functions  in  the  state. 
•  -♦  ♦  The  application  of  Denson  was  pre- 
sumably solicited  as  other  applications  were, 
and,  if  what  was  done  In  pursuance  of  it 
did  not  constitute  doing  business  in  the  state, 
the  effect  would  be,  as  expressed  by  the  Cir- 
cuit Court  of  Appeals,  that  petitioner  and 
other  foreign  associations,  engaged  in  the 
same  business  of  loaning  money  on  real  se- 
curity may  safely  flood  the  state  of  Ala- 
bama with  soliciting  agents,  make  all  the 
negotiations  for  the  loans,  take  real  estate 
securities  therefor,  and  fully  transact  all 
business  pertaining  to  their  corporate  func- 
tions as  though  incorporated  therein,  and  yet 
neither  be  obliged  to  have  a  known  place  of 
business,  or  any  authorized  agent  within  the 
state,  nor  pay  any  license  tax  or  fee,  as  re- 
quired of  nonresident  corporations  doing  busi- 
ness therein.'' 

2.  The  next  question  to  be  determined  is 
whether  the  act  of  1904,  as  hereinafter  men- 
tioned, is  in  violation  of  the  contract  by 
which  the  petitioner  was  permitted  to  do 
business  in  this  state.  When  the  petitioner 
was  granted  permission  to  carry  on  its  busi- 
ness in  this  state,  the  acts  of  1888  and  1802 
were  of  force,  certain  provisions  of  which 
were  incorporated  in  the  Code  of  Laws  as 
section  1800,  and  are  as  follows:  "Every 
foreign  insurance  company  of  any  class — 
fire,  life,  marine,  surety,  security,  guarantee, 
hailstorm,  live  stock,  accident,  plate  glass, 
and  other  like  Insurance  companies — ^for- 
eign land  associations,  foreign  building  and 
loan  associations,  foreign  banking  associa- 
tions, and  all  other  like  classes  of  like  busi- 
ness not  incorporated  under  the  laws  of 
South  Carolina,  except  national  banks  and 
except  benevolent  Institutions  organized  un- 
der the  grand  lodge  system,  shall  each,  be- 
fore transacting  any  business  in  this  state, 
pay  an  annual  license  fee  of  one  hundred 
dollars  to  the  Comptroller  General,  on  or  be- 
fore the  thirty-first  day  of  March  in  each 
year,  to  be  deposited  by  him  in  the  treasury 
of  the  state.  It  shall  be  unlawful  for  any 
such  foreign  companies,  as  are  required  to 
pay  license  fees,  to  transact  any  business  in 
this  state,  until  they  shall  have  and  keep 
some  duly  appointed  resident  agent  in  this 
state,  on  whom  legal  process  may  be  served, 
so  as  to  bind  the  company  he  represents,  and 
service  of  process  upon  this  agent  at  his 
main  office,  shall  be  sufficient  to  give  Juris- 
diction to  the  court  issuing  same,  in  any 
county  in  this  state.    The  license  issued  by 


the  Comptroller  General,  shall  give  to  the 
company  obtaining  the  same,  power  and  au- 
thority to  appoint  any  number  of  agents  to 
take  such  risks,  or  transact  any  business 
of  insurance  in  each  and  every  county  of  the 
state,  and  the  same  shall  be  so  granted  as  to 
expire  on  the  31st  of  March  of  each  year. 
But  the  Comptroller  General  must  be  notified 
of  such  appointment  before  such  agent  takes 
any  risks  or  transacts  any  business,  as  afore- 
said, giving  the  postofflce  address,  residence 
and  a  certified  copy  of  the  Resolution,  ap- 
pointing such  agent  or  agents,  duly  signed  by 
the  president  and  secretary  of  such  com- 
pany." The  petitioner  paid  the  license  fee 
therein  mentioned.  The  act  of  1893  (21  St 
at  Large,  p.  409)  was  effective  at  the  time 
the  petitioner  was  allowed  to  do  business  in 
this  state,  and  contains  the  provision  "that 
foreign  corporations  duly  incorporated  under 
the  laws  of  any  state  of  the  United  States, 
or  of  any  foreign  country,  in  treaty  and 
amity  with  the  said  United  States,  are  here- 
by permitted  to  locate  and  carry  on  business 
withUi  the  state  of  South  Carolina,  in  like 
manner  as  the  natural  bom  citizens  of  the 
states  of  the  United  States,  or  of  such 
foreign  country  might  do  under  the  law, 
existing  at  the  time,  subject,  nevertheless,  to 
the  terms  and  conditions  in  this  act  hereafter 
set  forth."  This  provision  became  section 
1779  of  the  Code  of  Law&  Sectioa  7  (page 
410)  of  the  act  of  1893  was  as  follows:  "All 
and  every  such  foreign  corporation  carrying 
on  business  or  owning  property  in  this  state, 
shall  be  subject  to  the  laws  of  this  state, 
but  nothing  herein  contained  shall  be  con- 
strued to  permit  any  such  foreign  corpora- 
tion, to  exercise  any  franchise  or  enjoy  any 
privilege  or  Immunity,  other  than  the  right 
to  own  property  and  carry  on  business  in 
like  manner  as  individuals,  natural  bom 
citizens  of  such  state  of  the  United  States,  or 
of  foreign  countries,  might  do,  and  subject 
to  the  terms  and  conditions  of  this  chapter." 
This  is  now  section  1790  of  the  Code  of 
Laws.  The  act  of  1893  was  amended  in 
1904  by  an  act  entitled  "An  act  to  amend 
section  1779  of  the  Civil  (3ode  [being  volume 
1,  Code  of  Laws  1902],  relating  to  the  forma- 
tion of  foreign  corporations"  (24  St  at  Large, 
p.  435),  so  as  to  read  as  follows:  '^Foreign 
corporations  duly  incorporated  under  the 
laws  of  any  state  of  the  United  States,  or 
of  any  foreign  country  in  treaty  and  amity 
with  the  said  United  States,  are  hereby  per- 
mitted to  locate  and  carry  on  business  with- 
in the  state  of  South  Carolina,  In  like  man- 
ner and  with  like  powers  as  corporations  of 
like  kind  and  class  created  under  the' laws 
of  this  state,  subject,  nevertheless,  to  tbe 
terms  and  conditions  in  this  chapter  here- 
after set  forth."  Sections  4  and  5  (page  464) 
of  the  act  of  1904  (the  title  of  which  has 
already  been  set  out)  are  as  follows:  Sec- 
tion 4:  "Every  corporation  organized  un- 
der the  laws  of  this  state  to  do  business  for 
profit,  other  than  railroad  companies,  e^Lpress 
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companies,  street  railway  companies,  naviga- 
tion companies,  water  works  companies,  pow- 
er companies,  light  companies,  telephone  com- 
panies, telegraph  companies,  parlor,  dining 
and  sleeping  car  companies,  shall,  upon  the 
filing  of  the  report  required  of  them  in  sec- 
tion 1,  pay  to  the  State  Treasurer,  on  or  be- 
fore the  first  day  of  April,  in  each  year,  an 
annual  license  fee  of  one-half  of  one  mill 
upon  each  dollar  paid  in  to  the  capital  stock 
of  said  corporation,  said  license  fee  to  be 
not  less  than  five  dollars  in  any  case."  Sec- 
tion 5 :  "Upon  the  filing  of  the  report  re- 
quired of  foreign  corporations  in  section  2, 
the  Comptroller  General  shall,  from  the  facts 
thus  reported,  and  any  other  facts  coming 
to  his  knowledge,  determine  the  value  of  the 
property  of  such  corporation  used  within  this 
state  by  them  in  the  conduct  of  their  business, 
and  shall  file  a  statement  of  the  value  so  de- 
termined, with  the  license  tax  payable  there- 
on, with  the  State  Treasurer,  who  shall 
charge  and  collect  from  such  companies,  in 
addition  to  the  initial  fees  provided  for 
in  the  Code  of  Laws  for  South  Carolina,  in 
1002,  and  acts  amendatory  thereto,  an  annual 
license  fee  of  one-half  mill  upon  each  dollar 
of  the  value  of  the  property  of  such  corpora- 
tion used  within  this  state  in  the  conduct 
of  its  business." 

The  petitioner's  attorneys  rely  upon  the 
case  of  Am.  S.  &  R.  Co.  y.  Colorado  ex  reL 
Llndsley,  27  Sup.  Ct  ld8,  51  L.  Ed.  393»  in 
which  it  was  held  that  a  right  to  do  business 
in  the  state,  without  being  subject  to  any 
greater  liabilities  than  those  imposed  upon 
domestic  corporations,  was  acquired  by  a 
foreign  eorporation  upon  its  admission  into 
the  state  of  Colorado,  under  the  laws  then  of 
force;  which  subjected  foreign  corporations 
to  the  liabilities,  restrictions^  and  duties  im- 
posed upon  domestic  corporations  of  like 
character,  and  such  right  was  impaired  by 
an  act  of  that  state  subsequently  enacted, 
which  required  such  corporations  to  pay  an 
annual  license  fee  in  double  the  amount  of 
that  imposed  upon  domestic  corporations. 
The  court  uses  this  language:  "A  provision 
iB  a  statute  of  this  nature,  subjecting  a  for- 
eign corporation  to  all  the  liabilities,  etc.,  of 
a  domestic  one  of  like  character,  must  mean 
that  it  shall  not  be  subjected  to  any  greater 
liabilities  than  are  imposed  upon  such  domes- 
tic corporation.  The  power  to  impose  dif- 
ferent liabilities  was  with  the  state  at  the 
outset.  It  could  make  them  greater  or  lees 
than  in  case  of  a  domestic  corporation,  or 
it  could  make  them  the  same.  Having  the 
general  power  to  do  as  It  pleased,  when  it 
enacted  that  the  foreign  corporation,  upon 
coming  tn  the  state,  should  be  subjected  to  all 
the  liabilities  of  a  domestic  corporation,  it 
amounted  to  the  same  thing  as  if  the  statute 
had  said  the  foreign  corporation  should  be 
subjected  to  the  same  liabilities.  In  other 
words,  the  liabilities,  restrictions,  and  duties 
iQwn  domestic  corporations  constitute  the 
and  lUnit  of  the  liabilities,  restric- 


tions, and  duties  which  might  thereafter  be 
imposed  upon  the  corporati(Mis  admitted  to 
do  business  in  this  state.  It  was  not  a  mere 
license  to  come  in  the  state  and  do  business 
therein,  upon  payment  of  a  sum  named,  lia- 
ble to  be  revoked  or  the  sum  Increased  at  the 
pleasure  of  the  state.  It  was  a  clear  con- 
tract that  the  liabilities,  etc,  should  be  the 
same  as  the  domestic  corporation,  and  the 
same  treatment  in  that  regard  should  be 
measured  out  to  both.  If  It  were  desired  to 
increase  the  liabilities  of  the  foreign,  it 
could  only  be  done  by  increasing  those  of 
the  domestic  corporations  at  the  same  time 
and  the  same  extent  •  *  *  Nor  Is  this 
a  case  where  the  power  given  by  the  state 
Constitution  to  the  General  Assembly  to  al- 
ter, amend,  or  annul  a  charter  is  applicable. 
The  act  does  not  alter  the  charter,  or  annul 
or  amend  it  It  simply  increases  the  taxa- 
tion which  up  to  the  time  of  its  enactment 
had  been  imposed  upon  all  foreign  corpora- 
tions doing  business  in  the  state.  *  •  • 
It  is  unnecessary  to  refer  to  the  many  cases 
cited  by  both  parties  hereto.  Some  of  them 
refer  to  the  question  as  to  the  nature  of  such 
tax,  while  others  decide  upon  the  facts  ap 
pearlng  in  them,  whether  there  was  a  con* 
tract  or  not  As  already  stated,  the  name 
of  the  tax  or  its  kind  is  not  important  so 
long  as  It  is  plain  that  the  act  of  1902  in. 
creases  the  liabilities  of  the  foreign  corpora- 
tion over  those  which  obtain  in  that  of  the 
domestic.  And  in  regard  to  the  case  of  con- 
tract while  the  principle  that  a  contract 
may  arise  from  a  legislative  enactment  has 
been  reiterated  times  without  number,  it 
must  always  rest  for  its  support  In  the  par- 
ticular case  upon  the  construction  to  be  giv- 
en the  act  and  in  this  case  we  are  great- 
ly aided  by  the  former  cases  regarding  taxa* 
tlon  and  legislative  contract" 

The  respondent's  attorneys,  however,  con- 
tend that  section  7  of  the  act  of  1893,  here- 
inbefore mentioned,  prescribes  the  terms 
upon  which  foreign  corporations  were  per- 
mitted to  do  business  in  this  state,  to  wit 
that  they  should  be  subject  to  the  laws  in 
like  manner  as  corporations  chartered  under 
the  laws  of  South  Carolina.  It  will  be  seen 
by  reference  to  sections  1  and  7  of  said  act 
that  they  are  inconsistent,  and  it  would  be 
difficult  to  reconcile  them.  It  seems  that  the 
Legislature  did  not  entertain  the  view  that 
it  placed  foreign  and  domestic  corporations 
on  the  same  footing;  hence  the  necessity  for 
passing  the  act  of  1904  (page  435)  amending 
it  But,  conceding  that  such  was  the  effect 
of  section  7,  the  act  of  1904  (page  462)  dis- 
tinguishes between  domestic  and  foreign  cor- 
porations. Section  4  of  that  act  provides  for 
an  annual  license  fee  of  one-half  of  one  mill 
upon  each  dollar  paid  In  to  the  capital  stock 
of  a  domestic  corporation,  while  in  the  case 
of  a  foreign  corporation  it  Is  required,  in 
addition  to  the  initial  fees,  to  pay  a  license 
fee  of  one-half  of  one  mill  upon  each  dollar 
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Of  the  Taltid  of  the  property  used  within  the 
state  In  the  conduct  of  Its  business. 

But  the  respondent's  attorneys  also  con- 
tend that  the  state  has  the  right  to  prescribe 
the  conditions  upon  which  foreign  corpora- 
tions shall  be  permitted  to  do  business  In  the 
state,  even  when  they  are  more  burdensome 
than  those  imposed  upon  domestic  corpora- 
tions (which  cannot  be  denied);  that  the  li- 
cense granted  the  petitioner  in  1894  expired 
on  the  31st  of  March,  1895,  and,  when  the 
license  was  granted  in  each  subsequent  year, 
It  expired  on  the  31st  of  March  of  the  year 
next  ensuing;  that  the  granting  of  the  li- 
cense in  each  year  was  a  new  contract,  and, 
when  in  1904  the  petitioner  took  out  a  new 
license,  it  was  subject  to  the  proTisions  of 
the  act  of  1904  (page  462),  which  was  approv- 
ed on  the  29th  of  February,  1904.  They 
cite  the  cases  of  Security  L.  Ins.  Oo.  v.  Pre- 
witt,  200  U.  S.  446,  26  Sup.  Ct  314,  50  L. 
Ed.  545;  Security  L.  Ins.  Co.  v.  Prewitt,  202 
U.  S.  246. 26  Sup.  Ct  619,  50  L.  Ed.  1013;  Ph. 
P.  Ins.  Ass'n  v.  New  York.  119  U.  S.  110,  7 
Sup.  Ct  108,  80  L.  Ed.  342.  In  the  last-men* 
tloned  case  the  court  uses  this  language  (page 
119  of  119  U.  S..  and  page  113  of  7  Sup.  Ct 
[30  L.  Ed.  342]):  'This  Pennsylvania  cor- 
poration came  Into  the  state  of  New  York 
to  do  business  by  the  consent  of  the  state, 
under  this  act  of  1853,  with  a  license  granted 
for  a  year,  and  has  received  such  license  an- 
nually, to  run  for  a  year.  It  is  within  the 
state  for  any  given  year  under  such  license, 
and  subject  to  the  conditions  prescribed  by 
statute.  The  state,  having  the  power  to  ex- 
clude entirely,  has  the  power  to  change 
conditions  of  admission  at  any  time  for  the 
future,  and  to  Impose  as  a  condition  the 
payment  of  a  new  tax.  or  a  further  tax  as 
a  license  fee.  If  It  Imposes  such  license  fee 
as  a  prerequisite  for  the  future,  the  foreign 
corporation,'  until  It  pays  such  license  fee,  is 
not  admitted  within  the  state  or  within  Its 
Jurisdiction.  It  is  outside,  at  the  threshold, 
seeking  admission,  with  consent  not  yet 
given."  After  most  careful  consideration, 
we  have  reached  the  conclusion  that  this  ob- 
jection must  be  sustained. 

It  is  also  contended  that  the  petitioner  had 
not  complied  with  the  requirements  of  the 
statute  in  1894  when  it  received  a  license, 
and  that  it  has  no  right  to  carry  on  its  busi- 
ness in  this  state.  The  objection,  however, 
cannot  be  sustained,  as  each  license  was  a 
new  contract,  and  the  petitioner  complied  be- 
fore the  last  license  was  granted. 

It  is  the  Judgment  of  this  court  that  the 
petition  be  dismissed. 

(77  S.  C.  454) 

JENNINGS  V.  TALBERT. 

(Supreme   Court    of    South   Carolina.    Aug.    2, 

1907.) 

1.  WIII.S— Natxtbe  op  Estate. 

A  testatrix's  devise  to  her  husband  for  life, 
•^investing  him  with  power  to  rent  or  lease," 
to  collect  rents,  and  conferring  power  of  sale 


"and  to  distribute  the  proceeds  of  such  rents 
and  sales  between  mv  two  daughters  and  their 
heirs,"  gives  the  husband  a  life  estate. 

[Kd.  Note.->For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §§  1418-14S0.] 

2.  Same— Patent  Ambiguities. 

Ambiguities  in  a  will  are  patent  where  the 
uncertainty  arises  upon  the  words  of  the  will, 
and  before  any  attempt  is  made  to  apply  them 
to  the  object  which  tliey  describe. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  1033-1036.] 

3.  Same—Latent  Ambiguitt. 

Where  there  is  no  defect  on  the  face  of  a 
will,  but  there  is  an  uncertainty  in  attempting 
to  put  it  into  effect,  the  ambiguity  is  latent 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  49,  Wills,  9§  1033-1030.] 

4.  Same. 

Where  the  ambiguity  in  a  will  Is  latent 
parol  testimony  is  admissible  to  reach  a  correct 
conclusion. 

[Ed.  Note.—For  cases  in  point  see  Cent  Dig. 
vol.  49.  Wills,  H  1033-1036.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  Purdy,  Judge. 

Action  by  Llllie  May  Jennings  against  R. 
J.  Talbert,  individually  and  as  executor.  De- 
cree for  plaintiff,  and  defendant  appeals.  Be- 
versed. 

Wm.  J.  Thurmond,  for  appellant  Wm.  N. 
Graydon,  for  respondent 

POPE,  C.  J.  Mrs.  Georgia  A.  Talbert  died 
In  September,  1900,  seised  of  certain  real 
estate  in  Abbeville  county.  According  to  her 
last  will  and  testament,  she  willed,  devised, 
and  bequeathed  certain  property  "to  my  be- 
loved husband.  Dr.  R.  J*  Talbert,  during  the 
term  of  his  natural  life,  investigating  [invest- 
Ingj  him  with  power  to  rent  and  lease  said 
lands  and  building,  and  collect  rents  for  the 
same,  and  I  further  confer  upon  him  power 
to  sell,  make,  execute  and  deliver  titles  to 
all  singular,  the  property  above  described  or 
any  part  thereof,  and  to  distribute  the  pro- 
ceeds of  such  rents  and  sales  between  my 
two  daughters,  Anna  P.  Robinson  and  LlUle 
May  Jennings,  and  their  heirs,  share  and 
share  alike."  In  October,  1906,  plaintiff, 
Lillie  May  Jennings,  commenced  this  action 
against  R.  J.  Talbert  individually  and  as  ex- 
ecutor of  the  estate  of  Mrs.  Talbert,  and 
against  Anna  P.  Robinson,  who  refused  to 
join  as  plaintiff.  The  complaint  alleged 
concealment  of  the  will  by  Dr.  Talbert;  that 
according  to  its  terms,  he  held  the  property 
in  trust  for  plaintiff  and  Anna  P.  Robinson; 
that  defendant  Talbert  had  committed  waste 
by  selling  timber  off  of  said  land.  It  de- 
manded a  judgment  against  him  for  on^^ialf 
of  the  rents  and  profits  of  said  real  estate 
and  for  timber  and  other  property  disposed 
of;  that  defendant  be  enjoined  from  further 
waste;  that  he  give  bond  for  the  faithful 
performance  of  his  duties  as  trustee  or  be 
removed;  and,  finally,  that  plaintiff  have 
judgment  against  him  for  one-half  of  the 
rents  and  profits  of  the  real  estate  and  for 
one-half  the  value  of  timber  and  other  frop- 
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erty  dlsS/Osed  of.  Defendant  answered  and 
gave  notice  tbat,  upon  the  calling  of  the 
case,  a  demurrer  wonld  be  made  to  the  com- 
plaint on  the  ground  that  it  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, in  that  it  appeared  upon  the  face  of  the 
will  that  defendant,  R.  J.  Talbert,  had  a  life 
estate  In  the  property.  After  hearing  the 
motion,  Judge  R.  O.  Purdy  refused  to  sustain 
the  demurrer  or  construe  the  will,  saying: 
"That  in  a  case  of  this  kind,  where  the  lan- 
guage bears  two  constructions,  it  would  be 
committing  an  injustice  for  the  court  to  un- 
dertake to  pass  upon  the  rights  of  the  par- 
ties without  knowing  something  of  the  cir- 
cumstances relating  to  the  property  or  the 
parties."  By  agreement  the  question  as  to 
waste  was  omitted  in  this  hearing.  The  de- 
fendant appeals. 

In  his  conclusion  we  thing  the  circuit  Judge 
committed  error.  That  there  is  some  un- 
clearness  or  ambiguity  about  the  will  is  un- 
dcniabla  Ambiguities,  however,  are  patent 
and  latent;  the  distinction  being  that  in  the 
former  case  the  uncertainty  Is  one  which 
arises  upon  the  words  of  the  will,  deed,  or 
other  instrument  as  looked  at  in  themselves, 
and  before  any  attempt  is  made  to  apply 
them  to  the  object  which  they  describe,  while 
in  the  latter  case  the  uncertainty  arises,  not 
upon  the  words  of  the  will,  deed,  or  other  in- 
strument as  looked  at  in  themselves,  but  upon 
those  words  when  applied  to  the  object  or 
subject  which  they  describe.  2  Bncy.  of 
Law,  388.  Thus,  where  there  js  conflict  in 
words  or  clauses  of  a  will  or  other  instru- 
ment, the  ambiguity  is  patent.  Where,  how- 
ever, there  is  no  defect  upon  the  face  of  the 
paper,  but,  when  attempting  to  put  it  into 
effect,  it  appears  that  there  is  uncertainty,  as 
for  instance  where  there  are  t\^'o  legatees,  of 
the  same  name  or  two  pieces  of  property 
which  the  description  fits  equally  well,  the 
ambiguity  is  latent.  In  the  former  case  the 
construction  and  intention  must  be  derived 
solely  from  the  words  contained  in  the  instru- 
ment In  the  latter  case  parol  testimony  may 
be  received  to  enable  the  reaching  of  a  cor- 
rect conclusion.  30  BJncy.  of  Law,  678;  Don- 
ald V.  Dendy,  2  McMul.  130;  Patterson  v. 
Leith,  2  Hill.  Ch.  17.  The  ambiguity  here  Is 
too  clearly  patent  to  require  discussion. 
Therefore  parol  testimony  could  not  be  re- 
ceived for  enlightenment  on  the  subject 

The  words  in  which  doubt  occurs  are  those 
quoted  above.  It  will  be  noticed  that  by  the 
first  words  used  an  absolute  estate  for  life 
is  conferred  upon  the  defendant  Continuing, 
the  testator  invests  him  with  power  to  rent 
and  lease  the  said  lands  and  collect  rents 
for  the  same,  and,  in  case  he  saw  fit,  to  even 
sell  all,  or  any  part  thereof,  and  to  distribute 
the  proceeds  of  such  rents  and  sales  between 
testator's  daughters.  The  most  that  can  be 
said  of  these  additional  clauses  is  that  they 
invest  defendant  with  certain  discretionary 
powers.  It  seems  reasonable  to  suppose  that 
had  Mrs.  Talbert  wished  her  husband  to  hold 


the  property  in  trust  for  her  daughters,  as 
plaintiff  contends,  slie  would  have  said  so, 
thus  removing  all  doubt  A  more  reasonable 
Inference  is  that  on  account  of  the  high  re* 
gard  in  which  she  held  her  husband,  and 
resting  implicitly  on  her  confidence  in  him, 
she  chose  to  leave  it  to  his  discretion  as  to 
the  best  way  in  which  her  daughters'  inter- 
ests la  the  property  should  be  guarded.  lo 
regard  to  plaintiff's  contention,  we  remark 
there  Is  a  tendency  In  modern  decisions  to 
restrict  within  very  narrow  limits  the  impli- 
cation oif  trusts  where  they  are  not  express- 
ly declared;  the  ground  being  that  any  or- 
dinary person  wishing  to  create  a  trust  would 
do  so  in  mandatory  words,  that  method  be- 
ing simplest  and  most  certain.  Mr.  Pomeroy, 
in  ills  work  on  Equity  Jurisprudence  (section 
1015)  says :  "Judges  for  some  time  past  have 
shown  a  decided  leaning  against  the  doctrine 
of  precatory  trusts  and  a  strong  tendency  to 
restrict  its  operation  within  reasonable  and 
somewhat  narrow  bounds.  Many  of  the  ear- 
lier decisions  would  certainly  not  be  followed 
at  the  present  day."  He  further  adds,  in  the 
following  section:  "Upon  the  authority  of 
the  more  modern  decisions,  the  whole  doc- 
trine may  be  sununed  up  In  a  single  proposl* 
tion:  In  order  that  a  trust  may  arise  from 
the  use  of  precatory  words,  the  court  must  be 
satisfied  from  the  words  themselves,  taken 
in  connection  with  all  the  other  terms  of  the 
dispossition,  that  the  testator's  intention  to 
create  an  express  trust  was  as  full,  complete, 
settled  and  sure,  as  though  he  had  given  the 
property  to  hold  upon  a  trust  declared  in  ex- 
press terms  in  the  ordinary  manner."  To 
the  same  effect  is  Story  on  Equity  Jurispru- 
dence, S  1068b.  The  rule  adopted  in  this 
state,  and  in  a  number  of  other  Jurisdic- 
tions, is  that,  where  an  absolute  and  unquali- 
fied estate  Is  first  created  in  words  which 
import  absolute  uncontrollable  ownership, 
words  relied  on  to  show  that  the  testator  in- 
tended to  cut  down  such  an  estate,  or  to  af- 
fect it  with  any  trust,  must  not  only  be  man- 
datory* but  must  in  themselves  show  the  man- 
ner in  which  they  are  to  operate,  so  that  the 
purpose  of  the  testator  may  be  clearly  ap- 
parent— how  or  In  what  degree  he  Intended 
to  cut  down  the  estate  previously  created,  or 
what  was  the  precise  nature  of  the  trust  he 
intended  to  impress  upon  it  Howze  v.  Bar^ 
her  &  Drennan,  29  S.  C.  470,  7  S.  E.  817,  and 
authorities;  30  Ency.  of  Law,  687,  and  au- 
thorities. 

Viewing  the  words  now  under  consideration 
in  the  light  of  these  rules  of  law,  we  think 
plaintiff's  contention  cannot  be  sustained.  It 
is  admitted  by  all  thdt  the  first  clause  stand- 
ing alone  would  vest  the  defendant,  R.  J. 
Talbert,  with  a  life  estate.  In  order  to  cut 
down  the  estate,  the  language  must  be  man* 
datory;  that  is,  a  clear  command,  or,  in  the 
language  of  the  criterion  above  quoted,  the 
terms  taken  In  connection  with  the  whole 
will  must  show  the  testator's  Intention  to  es- 
tablish a  trust  as  clearly  as  if  he  had  declar- 
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ed  a  trust  in  express  terms.  Certaitily  there 
is  nothing  mandatory  In  the  terms  used,  nor 
showing  a  clear  Intention  to  create  a  trust 
The  terms  "Investing  him  with  power  to 
rent,"  etc.,  "and  further  conferring  upon  him 
power  to  sell,"  etc,  as  was  said  above,  imply 
absolute  discretion  In  the  matter.  But  granting 
that  they  are  mandatory,  even  more  is  requir- 
ed ;  they  must  go  further  and  show  in  what 
manner  they  are  to  operate,  how  or  in  what 
degree  the  testator  Intended  to  cut  down  the 
estate  previously  granted,  or  what  was  the 
precise  nature  of  the  trust  he  Intended  to  im- 
press upon  it  This  condition  is  also  un- 
fulfilled. By  reference  to  the  words,  it  Is 
almost  impossible  to  reach  the  testator's  in- 
tention should  we  adopt  the  view  of  the  Im- 
plication of  a  trust  Suppose,  for  Instance, 
instead  of  renting  the  property  under  con- 
sideration, defendant  should  have  utilized  It 
for  his  own  purposes,  would  he  be  responsible 
for  rents?  Again,  when  are  the  rents  to  be 
distributable?  Numerous  other  difficulties 
might  conceivably  arise  if  we  endeavor  to 
impress  upon  the  property  a  trust 

We  thinlc,  and  therefore  hold,  that  Mrs. 
Talbert's  intention  was  to  invest  her  hus- 
band with  a  life  estate  in  the  property.  That 
much  is  clear.  In  construing  the  remaining 
clauses,  if  we  take  hito  consideration  the  es- 
teem in  which  she,  according  to  the  language 
of  the  will,  held  her  husband,  a  very  probable 
Inference  is  that  it  occurred  to  her  that  the 
defendant  would  at  all  times  have  the  wel- 
fare of  his  daughters  in  mind  and  that 
possibly  circumstances  might  arise  in  which 
he  might  wish  to  rent  the  land  or  even  sell  it 
for  their  benefit  In  that  case  she  wished 
him  to  have  the  power  to  utilize  the  property 
as  he  saw  fit  Of  course,  the  grant  of  the 
life  estate  gave  him  power  to  rent  and  col- 
lect the  rents  so  long  as  the  property  was 
in  his  possession,  but  by  expressing  the  power 
it  cannot  be  said  that  the  necessary  infer- 
ence was  that  he  should  hold  the  property 
in  trust  for  his  daughters.  The  testator 
seemed  to  rest  entirely  upon  her  husband's 
discretion.  Hence  we  think  plaintiff  has  no 
right  to  complain  of  his  actions  so  long  as 
he  does  not  injure  her  future  estate.  The 
ground  of  the  demurrer  is  well  founded,  and 
should  have  been  sustained. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed. 


(77  S.  C.  480) 
JONESVILLE  MFG.  CO.  v.  SOUTHERN  RT. 

(Supreme   Ck)urt  of    South   Carolina.    Aug.   5, 
1907.) 

1.  Tbtai/— Nonsuit. 

If  there  is  any  evidence  to  go  to  the  Jury, 
or  if  plaintiff  makes  out  a  prima  fade  case,  a 
aonsuit  will  not  be  granted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S  359.] 

2.  Evidence  —  Law  of  Other  State  — Pbi:- 
sumptions. 

The  law  of  Wisconsin  not  having  been 
proved,  it  will  be  presumed  to  be  the  common 


law  as  understood  and  enforced  by  the  courts 
of  South  Carolina. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  I  101.] 

8.  Cabbisb»— Fbsight— NoTioB  TO  Consign  • 

BBS. 

Where  it  was  shown  that  it  was  the  custom 
of  defendant  carrier  to  notify  consignees  of 
arrivals  of  their  goods,  the  presumption  is  that, 
if  the  goods  for  the  loss  of  which  plaintiff  sued 
had  arrived,  notice  would  have  been  given. 
4.  CoiOiBBCE  —  Intebstate  Commbbce  —  Lia- 
bility OF  Initial  Cabbies. 

Code  1902,  §  2176,  makes  the  initial  car- 
rier liable  for  loss  of  goods  shipped  over  its 
line  and  connecting  lines  unless  a  receipt  in 
writing  is  produced  from  the  connecting  car- 
rier. Held,  that  the  act  is  not  unconstitution- 
al, as  seelcing  to  impose  any  burden  on  inter- 
state commerce. 

[Ed.  Note.'— For  cases  in  point,  see  Cent  Dig. 
voL  10,  Commerce,  $  84.] 

6.  Cabbibbs  —  Initial    Cabbiebs  ^  Receipt 
FBOM  Connecting  Oabbieb. 

A  receipt  within  Code  1902,  {  2176,  making 
initial  earner  liable  for  loss  of  goods  shipped 
over  it  and  connecting  lines  unless  it  produces 
a  receipt  in  writing,  is  not  required  to  be  in 
any  particular  form,  and  evidence  of  a  freight 
agent  of  the  railroad  company  testifying  from 
a  record  of  his  office,  known  as  the  ''per  diem 
sheet,''  that  the  goods  shipped  were  received  on 
a  waybill  on  a  certain  date  and  transferred  to 
a  car  of  another  railroad  company  for  such 
railroad  company,  and  were  receipted  for  by 
them  at  a  certain  hour  on  that  day,  was  suffi- 
cient 

Appeal  from  Common  Pleas  Circoit  Court 
of  Union  County. 

Action  by  the  Jonesvllle  Manufacturing 
Company  against  the  Southern  Railway. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Sanders  &  De  Pass  and  Townsend  &  Town- 
send,  for  appellant  J.  Ashby  Sawyer,  for 
respondent 

POPE,  C.  J.  This  action  was  begun  on 
August  4,  1905,  by  the  plaintiff  to  recover 
of  the  defendant  railroad  company  the  value 
of  five  cases  of  hosiery  delivered  to  it  at 
Jonesvllle,  S.  C,  consigned  to  Kaufer,  Smith- 
ing &  Co.,  Milwaukee,  Wis.,  the  same  being 
live  of  a  shipment  of  seven  cases.  The  de- 
fendant admitted  the  receipt  of  the  goods, 
but  alleges  that  they  were  lost  by  a  connect- 
ing carrier,  and  produced  in  evidence  a  con- 
tract of  carriage,  signed  by  both  parties,  by 
which  it  was  agreed  defendant's  liability 
should  be  limited  to  its  own  line.  Also,  by 
its  amended  answer,  it  set  up  loss  by  the  act 
of  God.  The  case  came  on  for  trial  before 
his  honor,  Judge  Geo.  BI  Prince,  and  a  Jury 
at  the  June,  1906,  term  of  court  for  Union 
county,  and  resulted  in  a  verdict  of  $318.39  for 
the  plaintiff.  A  motion  for  a  new  trial  hav- 
ing been  refused,  defendant  appealed. 

1.  The  first  question  we  consider  is  wheth- 
er a  nonsuit  should  have  been  granted.  If 
there  Is  any  evidence  to  go  to  the  Jury,  or  if 
the  plaintiff  makes  out  a  prima  facie  case, 
a  nonsuit  will  not  be  granted.  Norrls  v. 
Cllnkscales,  44  S.  C.  315,  22  S.  E.  1;  Jacobs 
T.  Gilreath,  45  S.  C.  46,  22  S.  B.  757;  Springs 
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V.  Railway,  46  S.  C.  104,  24  S.  E.  166,  and 
numerous  other  cases.  Here  plaintiff  proved 
deliy^-y  to  the  defendant  and  that  the  goods 
were  not  received  by  the  consignee.  Defend- 
ant contends,  however,  that  there  was  no 
evidence  showing  the  goods  did  not  arrive 
at  MilwaulLee,  and  therefore  the  presnmp- 
-  tion  is  that  they  did  arrive;  that  the  circuit 
Judge  was  in  error  in  charging  that  it  was 
incumbent  upon  the  railroad  to  give  the  con- 
signee notice  of  the  arrival  of  the  goods  at 
their  destination.  The  last  contention  must 
be  sustained.  The  law  of  South  Carolina 
does  not  require  notice.  Bristow  v.  Railway, 
72  S.  C.  44,  51  S.  E.  529.  The  law  of  Wis- 
consin, not  having  been  proved,  will  be  pre- 
sumed to  be  the  common  law  as  understood 
and  enforced  by  the  courts  of  this  state. 
But,  apart  from  this,  it  was  shown  that  it 
was  the  custom  of  the  defendant  to  notify 
Kaufer,  Smithing  &  Co.  of  the  arrival  of 
their  goods,  as  was  done  in  the  case  of  the 
two  cases  received.  The  presumption,  there- 
fore. Is  that,  If  these  goods  had  arrived,  no- 
tice would  have  been  given  to  the  consignee. 
Hence,  plaintiff  having  shown  delivery  to 
the  defendant  ahd  that  Kaufer,  Smithing  & 
Co.  never  received  any  notice  of  their  arrival, 
a  prima  facie  case  was  made  out  and  the 
nonsuit  was  properly  refused. 

2.  The  controlling  question  in  the  case  is 
the  construction  of  section  2176  of  the  Civil 
Code  of  1902,  which  provides:  "In  case  of 
loss  or  damage  to  any  article  or  articles  de- 
livered to  any  railroad  corporation  for  trans- 
portation over  its  own  or  connecting  roads,  the 
initial  corporation  or  corporation  first  re- 
ceiving the  same,  shall  in  every  case  be 
liable  for  such  loss  or  damage,  but  may 
discharge  itself  from  liability  by  the  pro- 
duction of  a  receipt  in  writing,  for  the  said 
article  or  articles  from  the  corporation  to 
whom  it  was  its  duty  to  deliver  such  article 
or  articles  in  the  regular  course  of  transpor- 
tation. In  which  event,  the  said  connecting 
road  or  roads  shall  be  severally  so  liable,  but 
may  in  succession  and  in  like  manner  dis- 
charge themselves  re^ectlvely  therefrom; 
but  if  any  such  corporation  shall  willfully 
fail  or  refuse,  upon  reasonable  demand  being 
made  to  it  by  any  party  interested  in  the  pro- 
duction of  such  receipt,  to  produce  the  same, 
then  it  shall  not  be  entitled  to  claim  the  bene- 
fit of  such  exemption  In  any  action  against 
the  said  railroad  corporation  to  render  it 
liable  for  such  loss  or  damage."  The  circuit 
judge  charged  and  held,  in  overruling  the 
motion  for  a  new  trial,  that  under  this  statp 
ate  defendant  was  absolutely  liable  if  it 
failed  to  produce  a  receipt  from  its  connect- 
lag  carrier.  Defendant  attacked  the  consti- 
tationality  of  the  act  as  applied  to  carriers 
beyond  the  borders  of  the  state.  We  think 
the  act  is  constitutional.  It  does  not  seek 
to  Impose  any  burden  on  interstate  com- 
merce. There  is  no  attempt  in  any  way  to 
try  to  prevent  the  carrier  from  making  a 
contract  limiting  its  liability  to  its  own  road. 


Where  such  a  contract  is  entered  into,  bow- 
ever,  the  road  remains  responsible  until  it 
proves  that  it  did  not  cause  the  loss  or  dam* 
age.  The  act  in  question  was  Intended  only 
to  establish  a  rule  of  evidence  by  which  the 
connecting  carrier  could  relieve  itself  of  such 
liability,  which,  according  to  the  case  of 
Richmond,  etc.,  Railroad  v., Patterson  To- 
bacco Company,  169  U.  S.  312,  IS  Sup.  Ct 
835,  42  L.  Ed.  760,  a  state  has  a  right  to  do. 
The  question  arises,  then:  What  consti- 
tutes a  receipt  in  writing?  The  term  usually 
Implies  a  formal  paper  signed  by  one  party 
and  delivered  to  another.  This  was  doubt- 
less the  meaning  of  receipt  in  the  mind  of 
the  circuit  Judge  when  he  charged  the  Jury 
in  this  case.  We  do  not,  however,  think 
that  such  a  limitation  should  be  put  upon  the 
act  Its  purpose  was  to  enable  railroads  to 
relieve  themselves  from  liability  for  loss  of 
goods  by  showing  by  written  evidence  that 
they  had  been  delivered  to  a  connecting  car- 
rier. In  the  case  of  Miller  Bros.  v.  Railway, 
83  S.  C.  359,  866,  11  S.  E  1093,  1959,  9  L.  R. 
A.  833,  In  which  objection  was  made  to  the 
admission  of  certain  evidence,  thus  raising 
the  identical  question  raised  here,  the  court 
said:  "Without  now  undertaking  to  decide 
whether  there  are  circumstances  under 
which  parol  testimony  may  be  admissible  to 
prove  the  delivery  of  property  by  one  car- 
rier corporation  to  its  next  connecting  line, 
we  think  the  testimony  of  Cudworth  as  to 
the  receipt  of  the  property  by  the  steamship 
line  cannot  be  said  to  be  'merely  oral.*  He 
said  *he  recollected  the  receipt  of  the  goods  by 
referring  to  my  receipts.'  Being  shown  the 
paper,  dated  October  4,  1887  (Exhibit  C), 
he  said:  'That  is  the  original  in  my  hand- 
writing. These  [describing  the  property] 
are  checked  off  as  received.  They  are  rec- 
ords of  my  office;  duplicates  were  furnished 
the  South  Carolina  Railway  Company,*  etc. 
We  do  not  understand  that  the  act  requires 
the  receipt  spoken  of  to  be  In  any  particular 
form.  The  intention  was  to  require  the  de- 
livering company,  in  order  to  discbarge  Itself, 
to  produce  such  written  evidence  of  the  re- 
ceipt of  the  property  by  the  connecting  car- 
rier to  which  it  is  delivered  as  will  shift  the 
liability  to  account  for  the  property  to  that 
company.  As  it  seems  to  us,  the  paper  dat- 
ed October  4, 1887,  and  signed  by  Alfred  Cud- 
worth  'for  steamer,'  sufficiently  Identifies  the 
property  received,  and  is  substantially  such 
'receipt  in  writing'  as  to  be  a  discharge  to 
the  railroad  company."  Applying  this  lan- 
guage to  the  case  now  under  consideration, 
we  think  there  is  such  production  of  a  re- 
ceipt as  will  prevent  the  circuit  Judge  from 
holding  that  there  was  a  total  failure  on  the 
part  of  the  defendant  to  produce  a  receipt  in 
writing,  and  therefore  it  could  not  possible 
get  a  verdict  in  its  favor.  Witness  Pollard, 
the  freight  agent  of  the  Mobile  &  Ohio  Rail- 
road Company  at  St  Louis,  testified  from  a 
record  of  his  office,  known  as  the  "per  diem 
sheet,"  that  "the  seven  cases  billed  K.  F.  pro* 
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ducts  were  receiyed  at  East  St  Louis,  June 
4,  1903,  In  Southern  car  No.  24062,  from 
Corinth,  Miss.,  on  waybill  25,  dated  June  1, 
1003;  that  they  were  transferred,  on  June 
6,  1903,  into  C.  &  A.  car.  No.  15173,  which 
was  delivered  to  the  Terminal  Railroad  As- 
sociation at  East  St  Louis,  111.,  for  the  C. 
&  A.  road  oa  June  6,  1908.  and  were  re- 
ceipted for  by  them  at  3:45  that  day."  Ac- 
cording to  the  testimony,  the  per  diem  sheet 
accompanies  all  cars  transferred  from  one 
railroad  company  to  another,  and  is  signed 
by  the  agent  for  both  receiving  and  deliver- 
ing roads,  and  it  is  an  acknowledgment  of 
the  receipt  of  the  car  by  the  receiving  com- 
pany. It  is  to  establish  the  delivery  of  cars 
to  the  railroad  interested.  This  sheet  was 
also  introduced  in  evidence  and  was,  accord- 
ing to  the  language  of  the  court  above  cited, 
of  itself  apart  from  other  records  and  testi- 
mony based  upon  them,  sufficient  receipt  of 
the  goods  by  the  Mobile  &  Ohio  Railroad 
Company. 

This  conclusion,  we  thinlc.  Is  decisive  of 
the  case.  There  are  other  exceptions,  but 
the  decision  of  this  question  either  decides 
them  or  makes  consideration  of  them  un- 
profitable. 

.  It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed 
and  the  case  remanded  for  a  new  trial. 


(77  S.  C.  49d) 

KIRVEN  T.  VIRGINIA-CAROLINA  CHEM- 
ICAL CO. 

(Supreme  Court  of  South  Carolina.    Aug.  5, 
1907.) 

1.  Judgment  — Rks  Judicata  —  Identity  or 
Issues. 

A  judgment  in  the  United  States  conrt 
on  a  note  for  fertilieers  is  not  res  judicata  in 
an  action  in  a  state  court  for  damages  to  de- 
fendant's crops,  caused  by  the  use  of  such  fei^ 
tilizer,  where  the  same  Question  was  raised  in 
the  United  States  court,  but  was  withdrawn  by 
consent  ot  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §§  1244,  12C3.] 

2.  Sam|— Mattebs  Litigated. 

Unuer  the  rulings  of  the  United  States 
Supreme  Court,  a  judgment  is  not  res  judicata 
In  a  second  action  on  a  different  cause  of  ac- 
tion, unless  the  question  was  actually  litigated 
in  the  original  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  S  1244.] 

Pope,  C.  J.,  and  Jones,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;    Klugh,  Judge. 

Action  by  J.  P.  Kirven  against  the  Virginia- 
Carolina  Chemical  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Wilcox  &  Wilcox,  W.  F.  Dargan,  Dargan  & 
Coggeshall,  and  Mitchell  &  Smith,  for  appel- 
lant. E.  O.  Woods,  Geo.  W.  Brown,  and  Ste- 
venson &  Matheson,  for  respondent. 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  as  the  result  of  using  certain  fer- 


tilizers in  the  cultivation  of  bis  crops,  mai^ 
ufactured  and  sold  to  him  by  the  defendant. 

As  the  main  question  herein  is  whether 
the  issues  raised  by  the  pleadings  had  already 
been  adjudicated  in  an  action  between  the 
same  parties.  In  the  Circuit  Court  of  the 
United  States,  it  will  be  necessary  to  state 
briefly  the  proceedings  in  the  two  cases. . 

On  the  15th  of  November,  1893,  the  Vir- 
ginia-Carolina Chemical  Company,  as  plain- 
tiff, filed  a  complaint  in  the  court  of  common 
pleas  for  Darlington  county,  state  of  South 
Carolina,  against  J.  P.  Kirven,  as  def^dant. 
In  which  it  was  alleged  that  on  the  14th  of 
March,  1898,  the  defendant  made  his  certain 
note,  whereby  he  promised  to  pay  to  the  or- 
der of  S.  M.  McCall  $2,228  on  the  25th  of 
October  thereafter,  that  the  said  note  was 
indorsed  for  value  to  the  plaintiff,  and  that 
no  part  thereof  had  been  paid.  On  the  SOth 
of  November,  1898,  his  honor,  Judge  Watts,  on 
motion  of  plaintifTs  attorneys,  granted  an 
order  that  the  cause  be  discontinued,  with- 
out prejudice  to  the  right  of  the  plaintiff  to 
commence  another  action  at  such  time  as  it 
might  be  advised.  On  the  11th  of  April,  1903, 
the  Virginia-Carolina  Chemical  Company  filed 
a  complaint  In  the  United  States  Circuit 
Court,  setting  forth  the  facts  mentioned  in 
the  first  complaint.  On  the  SOth  of  May, 
1903,  the  defendant,  J.  P.  Kirven,  served  an 
answer  to  the  complaint,  In  which  he  set  up 
the  following  defenses:  First.  That  S.  M. 
McCall  was  the  owner  of  the  fertilizers  for 
which  said  note  was  given ;  that  at  the  time 
the  note  was  assigned  to  the  plaintiff,  and  at 
the  time  of  the  commencement  of  said  action, 
S.  M.  McCall  and  the  defendant  J.  P.  Kirven, 
were  residents  and  citizens  of  the  state  of 
South  Carolina,  and  therefore  that  the  Cir- 
cuit Court  of  the  United  States  was  without 
Jurisdiction.  Second.  That  the  plaintiff  was 
a  foreign  corporation,  and  could  not  maintain 
the  action,  for  the  reason  that  It  had  failed 
to  comply  with  the  requirements  of  the  stat- 
ute relative  to  foreign  coiporations  doing 
business  In  this  state.  Third.  *'That  the  note 
sued  upon  in  this  action  was  given  by  the  de- 
fendant to  S.  M.  McCall  for  fertilhsers,  for 
which  he  agreed  to  pay  a  sound  price,  which 
is  set  forth  In  the  note  sued  upon,  and  were 
purchased  for  the  use  of  the  defendant  him- 
self and  his  tenants  and  customers  in  making 
a  crop  for  the  year  in  which  the  said  note 
was  given,  but  the  said  fertillssers  were  so 
unskillfuHy  manipulated  and  manufactured 
and  prepared,  and  were  of  such  inferior  qual- 
ity, that,  instead  of  being  of  benefit  to  the 
crops  of  defendant  and  his  tenants  and  cus- 
tomers to  whom  he  furnished  the  same,  they 
were  deleterious  and  des1;ructive  to  the  crops 
and  destroyed  the  same  in  large  part,  and 
there  was  an  entire  failure  of  consideration 
to  the  defendant  for  said  note."  On  the  12th 
of  April,  1904,  his  honor,  W.  H.  Brawley, 
United  States  Judge,  granted  leave  to  the  de- 
fendant, J.  P.  Kirven,  to  file  such  additional 
answer  or  counterclaim  as  be  might  be  ad- 
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Tised.  On  the  eth  of  March,  1906,  the  de- 
fendant, J.  P.  Kinren,  filed  his  answer,  re- 
citing that  he  "by  leave  of  the  court  first 
had  and  obtained  files  this,  his  supplemental 
answer,  hereby  withdrawing  any  former  an- 
swer heretofore  filed  by  him  herein." 

The  amended  answer  contained  the  first 
two  defenses  hereinbefore  mentioned,  and  as 
a  third  defense,  by  way  of  counterclaim,  al- 
leged that  under  attachment  proceedings  in 
North  Carolina  the  plalntiif  had  in  his  pos- 
session the  proceeds  of  70  bales  of  cotton, 
amounting  to  $2,450,  belonging  to  the  defend- 
ant, J.  P.  Kirren,  and  for  which  he  demanded 
Judgment.  But  the  third  defense,  hereinbe- 
fore mentioned,  was  withdrawn  by  leave  of 
the  court,  and  no  reference  was  thereafter 
made  in  the  pleadings  to  the  defense  of  fail- 
ure of  consideration.  Consequently,  during 
the  progress  of  the  trial,  when  the  defendant 
J.  P.  Kirven,  commenced  to  testify  about  the 
crops,  his  honor,  the  United  States  Judge, 
promptly  ruled  that  such  testimony  was  not 
admissible,  and  excluded  it.  In  that  action 
the  Jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $911.07,  and  on  the  4th  of  April, 
1905,  judgment  was  duly  entered  thereon. 
On  the  lltb  of  October,  1906,  a  certified  rec- 
ord of  the  said  Judgment  was  filed  in  the 
office  of  the  derk  of  the  court  of  common 
pleas  for  Darlington  county.  On  the  8th  of 
February,  1904  (before  Judgment  was  entered 
in  the  Circuit  Court  of  the  United  States), 
J.  P.  Kirven  commenced  the  present  action 
in  the  court  of  common  pleas  for  Darlington 
county  agaisist  the  Virginia-Carolina  Chem- 
ical Company,  alleging  that  said  defendant 
caused  damage  to  his  crops  in  the  sum  of  $1,- 
995  by  reason  of  selling  to  him  acid  phosphate 
and  dissolved  bone  which  "had  been  manu- 
factured with  such  gross  negligence  and  want 
of  skill  that,  instead  of  being  advantageous 
to  the  crops  to  which  they  were  applied,  they 
destroyed  the  same  in  large  part,  and  were 
not  only  worthless  to  the  plaintiff,  but  by 
destroying  his  crops  damaged  him  very  heavi- 
ly." The  answer  of  the  defendant  to  this 
complaint  was  practically  a  denial.  Sub- 
sequently, however,  leave  was  granted  for  it 
to  file  a  supplemental  answer,  whereupon  it 
set  up  as  a  defense  that  the  issues  in  this  ac- 
tion were  adjudicated,  or  could  have  been 
determined,  in  the  action  in  the  Circuit  Court 
of  the  United  States.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $l,99o. 

In  their  argument  the  appellant's  attor- 
neys state  that  the  main  issue  In  the  case 
is  whether  the  Judgment  rendered  in  the  Cir- 
cuit Court  of  the  United  States  on  the  note 
given  for  the  fertilizers,  and  here  alleged  to 
have  destroyed  plaintiff's  crop,  did  not  adju- 
dicate all  issues  between  the  same  parties  in 
this  cause.  As  a  preliminary  question,  It  will 
be  necessary  to  determine  what  force  and 
effect  is  to  be  accorded  'the  judgment  ren- 
dered in  the  Circuit  Court  of  the  United 
States.  When  the  court  derives  its  jurisdic- 
tion from  the  citizenship  of  the  parties,  and 


no  question  is  raised  in  the  case  involving  a 
right  under  the  Constitution  or  laws  of  the 
United  States,  then  the  Judgment  of  the 
court  of  the  United  States  is  only  entitled 
in  a  state  court  to  the  force  and  effect  it 
would  have  had  if  it  had  been  rendered  in 
the  state  court  But  in  all  other  cases  the 
court  of  the  United  States  will  determine  the 
question  of  res  Judicata  upon  principles  set* 
tied  by  the  Supreme  Court  of  the  United 
States.  Hancock  Nat  Bank  v.  Farnum,  176 
U.  S.  640,  20  Sup.  Ct  606,  44  L.  Ed.  619; 
Deposit  Bank  v.  Frankfort,  191  U.  S.  499,  24 
Sup.  Ct  154,  48  L.  Bd.  276;  Qunter  v.  Rail- 
road, 200  U.  S.  273,  26  Sup.  Ct  252,  50  L. 
Ed.  477.  In  the  case  heard  by  the  Circuit 
Court  of  the  United  States  the  question  was 
presented  under  a  statute  of  the  United 
States  whether  the  assignee  of  the  note  had 
the  right  to  maintain  the  action.  When  the 
Judgment  was  urged  as  a  bar  to  the  action  In 
the  state  court,  a  federal  question  was  pre- 
sented, and  must  be  determined  in  accordance 
with  the  decisions  of  the  United  States  Su- 
preme Court.    , 

The  appellant's  attorneys  in  their  argument 
say:  "Speaking  generally,  it  may  be  said 
that  the  decisions  of  these  courts  establish 
that,  when  the  second  suit  involves  the  same 
claim  as  the  first  the  Judgment  in  the  first 
case  is  an  absolute  bar,  not  only  to  the  mat- 
ters actually  litigated,  but  as  to  every  matter 
that  might  have  been  litigated;  that,  if  the 
second  suit  is  upon  an  entirely  different 
claim,  the  estoppel  only  extends  to  the  mat- 
ter decided"— and  cite  the  leading  case  of 
Cromwell  v.  Sac  County,  94  U.  S.  351,  24 
L.  Bd.  196,  in  which.  Mr.  Justice  Field,  in 
behalf  of  the  court,  thus  states  the  principle: 
''In  considering  the  operation  of  this  judg^ 
ment,  it  should  be  borne  in  mind,  as  stated 
by  counsel,  that  there  is  a  difference  between 
the  effect  of  a  Judgment  as  a  bar  or  estoppel, 
against  the  prosecution  of  a  second  action 
upon  the  same  claim  or  demand,  and  its  ef- 
fect as  an  estoppel  in  another  action  between 
the  same  parties  upon  a  different  claim  or 
cause  of  action.  In  the  former  case  the  Judg- 
ment, if  rendered  upon  the  merits,  constitutes 
an  absolute  bar  to  a  subsequent  action.  It 
is  a  finality  as  to  the  claim  or  demand  in  con- 
troversy, concluding  parties  and  those  in 
privity  with  them,  not  only  as  to  every  mat- 
ter which  was  offered  and  received  to  sus- 
tain or  defeat  the  claim  or  demand,  but  as  to 
any  other  admissible  matter  which  might 
have  been  offered  for  that  purpose.  Thus, 
for  example,  a  judgment  rendered  upon  a 
promissory  note  Is  conclusive  as  to  the  valid- 
ity of  the  instrument  and  the  amount  due 
upon  it,  although  it  be  subsequently  alleged 
that  perfect  defenses  actually  existed,  of 
which  no  proof  was  offered,  such  as  forgery, 
want  of  consideration,  or  payment.  If  such 
defenses  were  not  presented  in  the  action, 
and  established  by  competent  evidence,  the 
subsequent  allegations  are  as  conclusive,  so 
far  as  future  proceedings  at  law  are  con- 
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cerned,  as  though  the  defenses  never  existed. 
The  language,  therefore,  which  is  so  often 
used,  that  a  Judgment  estops  not  only  as  to 
every  ground  of  recovery  or  defense  actually 
presented  in  the  action,  but  also  as  to  every 
ground  which  might  have  been  presented,  is 
strictly  accurate  when  applied  to  the  demand 
or  claim  in  controversy.  Such  demand  or 
claim,  having  passed  into  Judgment,  cannot 
iagain  be  brought  Into  litigation  between  the 
parties  in  proceedings  at  law,  upon  any 
ground  whatever.  But,  where  the  second  ac- 
tion between  the  same  parties  is  upon  a  dif- 
ferent claim  or  demand,  the  Judgment  in  the 
prior  action  operates  as  an  estoppel  only  as 
to  those  matters  in  issue  or  points  contro- 
verted upon  the  determination  of  which  the 
finding  or  verdict  was  rendered.  In  all  cases, 
therefore,  where  It  Is  sought  to  apply  the  es- 
toppel of  a  Judgment  rendered  upon  one 
cause  of  action  to  matters  arising  in  a  suit 
upon  a  different  cause  of  action,  the  Inquiry 
must  always  be  as  to  the  point  or  question 
actually  litigated  and  determined  in  the 
original  action,  not  what  might  have  been 
thus  litigated  and  determined.  Only  upon 
such  matters  is  the  Judgment  conclusive  in 
another  action." 

The  present  action  and  that  in  the  Circuit 
Court  of  the  United  States,  it  is  true,  were 
between  the  same  parties,  but  upon  a  differ- 
ent claim  or  demand;  one  being  upon  a  prom- 
issory note  and  the  other  for  unliquidated 
damages,  arising  from  the  destruction  of 
plaintiff's  crops,  through  the  alleged  gross 
negligence  on  the  part  of  the  defendant  in 
the  manufacture  of  the  fertilizers  used  upon 
jsaid  crops.  Therefore  plaintiff  is  not  es- 
topped from  raising  this  question  unless  it 
was;  actually  litigated  and  determined  in  that 
action.  The  record,  however,  shows  that  the 
claim  upon  which  this  action  is  based  was 
/Withdrawn  and  not  abandoned,  and  that, 
'When  J.  P.  Kirven  offered  to  introduce  testi- 
mony as  to  the  crops,  his  honor,  the  presiding 
<judge,  ruled  that  it  was  incompetent 
•  The  first  and  second  exceptions  are  over- 
ruled; 

'  The  third  exception  cannot  be  sustained, 
for  the  reason  that,  when  the  charge  is  con- 
sidered in  its  entirety,  it  will  be  seen  that  it 
48  not  susceptible  of  the  inferences  which  the 
appellant  has  drawn  from  it. 

The  fourth  exception  must  be  overruled,  as 
the  fact  that  in  a  number  of  instances  in 
which  the  fertilizers  were  used  the  crops 
were  destroyed  afforded  some  evidence  tend- 
ing to  show  that  the  fertilizers  were  worth- 
less and  deleterious  to  the  crops. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

WOODS,  J.  (concurring).  The  question 
of  res  Judicata  is  close  and  difficult,  but  I 
think  the  conclusions  reached  by  Mr.  Jus- 
tice GARY  are  right  on  principle  and  author- 
ity. The  Virginia-Carolina  Chemical  Com- 
pany, defendant  In  this  action,  sued  the  plain- 


tiff, Kirven,  in  the  federal  court  on  notes  ag- 
gregating $2,228,  given  for  the  purchase  mon- 
ey of  fertilizers.  Kirven  set  up,  among  other 
defenses,  failure  of  consideration,  in  that  the 
fertilizers  were  not  only  worthless,  but  posi- 
tively deleterious.  Subsequently  this  defense 
was  withdrawn,  and  on  the  trial  of  other 
issues  the  defendant  recovered  Judgment  for 
$1,723.40.  While  the  suit  on  these  issues 
was  pending  in  the  federal  court,  Kirven 
commenced  action  against  the  Virginia-Caro- 
lina Chemical  Company  in  the  court  of  com- 
mon pleas  for  Darlington  county  to  recover 
damages  to  his  crop  from  the  use  of  the  fer- 
tilizer for  which  the  notes  were  given;  the 
essence  of  the  complaint  being  contained  in 
this  paragraph:  'That  the  said  fertilizers,  to 
wit,  acid  phosphate  and  dissolved  bone,  had 
been  manufactured  with  such  gross  negligence 
and  want  of  ekill  that,  instead  of  being  of  ad- 
vantage to  the  crops  to  which  they  were  ap- 
plied, they  destroyed  the  same  in  large  part 
and  were  not  only  worthless  to  the  plaintiff, 
but,  by  destroying  his  crops,  damaged  him 
very  heavily,  and  by  the  injury  which  was  in- 
flicted on  his  crop  of  cotton  and  corn,  by  fer- 
tilizers which  were  manufactured  and  sold  for 
use  upon  them,  he  was  damaged  in  the  sum 
of  $1,995  and  costs."  The  Virginia-Carolina 
Chemical  Company  answered  by  a  general  de- 
nial, but,  after  the  determination  of  the  suit 
on  the  notes,  by  supplemental  answer  alleged 
that  the  claims  set  up  by  Kirven  had  been 
adjudicated  in  the  action  on  the  notes  in  the 
federal  court  Having  introduced  the  rec- 
ord in  the  federal  court,  on  this  ground  the 
defendant  requested  the  state  court  to  direct 
a  verdict  in  its  favor.  It  is  clear  that  Kir- 
ven's  claim  might  have  been  set  up  as  a 
counterclaim  in  the  federal  court;  and  the 
appellant  first  contends  that  the  Code  of  Civil 
Procedure  of  1902  expressly  requires  all 
counterclaims  to  be  set  up  in  the  answer. 
This  position  is  thoroughly  unsound* 

Section  170,  which  is  relied  on,  is:  'The 
answer  of  the  defendant  must  contain:  (1) 
A  general  or  specific  denial  of  each  material 
allegation  of  the  complaint  controverted  by 
the  defendant,  or  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief. 
(2)  A  statement  of  any  new  matter  consti- 
tuting a  defense  or  a  counter-claim,  in  ordi- 
nary and  concise  language,  without  repeti- 
tion." All  that  this  means  is  that  any  paper 
purporting  to  be  an  answer  must  contain  ei- 
ther a  denial  of  a  material  allegation  of  tlie 
complaint  or  new  matter  constituting  a  de- 
fense or  a  counterclaim,  or  it  will  be  no  an- 
swer. It  cannot  in  any  view  be  considered 
a  legislative  enactment  that  any  separate 
cause  of  action  which  might  have  been,  bat 
was  not,  used  as  a  counterclaim,  shall  not  be 
available  in  a  separate  action.  There  are 
such  enactments  \i\  the  Codes  of  some  states, 
but  they  are  very  different  from  section  170 
of  our  Code.  The  Codes  of  California  and 
Minnesota  are  examples.  Brosnan  v.  Kram- 
er, 66  Pac.  979,  135  Cal.  36;  Lowry  v.  Hurd. 
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7  Minn.  366  (6tt.  282).  Mr.  Pomeroy  clearly 
lays  down  the  rule  that  provlBions  for  the 
counterclaim,  such  as  are  contained  in  our 
Code,  do  not  preclude  the  defendant  from 
bringing  a  separate  suit  on  a  cause  of  ac- 
tion which  might  hare  been  set  up  as  a 
counterclaim.    Pomeroy's  Rem.  S  804. 

Counsel  for  appellant  strongly  argued,  how- 
ever, even  if  this  is  true,  as  a  general  rule 
*^i8  rule  does  not  apply  where  the  subject- 
matter  of  the  set-otf  or  counterclaim  was  in- 
volved and  adjudicated  in  the  former  action 
In  such  wise  that  the  judgment  therein  nec- 
essarily negatives  the  facts  on  which  the  de- 
fendant would  have  to  rely  in  order  to  es- 
tablish his  demand."  This  statement  of  an 
exception  to  the  general  rule,  taken  from 
23  Cyc.  1202,  may  be  accepted  as  true,  yet  I 
do  not  think  this  case  falls  under  it  Had 
Kirven  gone  to  trial  on  the  plea  of  failure  of 
consideration,  saying  nothing  of  his  counter- 
claim for  damages,  and  had  lost  on  that  is- 
sue, the  judgment  would  have  been  conclusive 
that  there  was  no  failure  of  consideration,  and 
hence  obviously  no  basis  for  a  separate  ac- 
tion for  damages  for  injury  done  by  the  fer- 
tilizer sold.  The  case  in  that  condition  would 
have  been  within  the  exception.  But  he  had 
his  election  to  use  the  fact,  if  fact  it  be,  of 
the  worthlessness  of  the  fertilizer  as  a  de- 
fense by  pleading  failure  of  consideration,  or, 
by  separate  suit,  assert  as  a  distinct  cause 
of  action  the  fertilizer  to  be  positively  delete- 
rious, and  claim  damages  for  the  injury 
which  resulted  from  its  use.  Inasmuch  as 
he  did  not  submit  the  Issue  of  failure  of  con- 
sideration in  the  federal  court,  the  judgment 
In  that  court  did  not  adjudicate  that  there 
was  no  defect  in  the  goods  or  injury  from 
their  use.  It  only  precluded  Kirven  from 
setting  up  defects  as  a  defense  ever  there- 
after on  the  familiar  rule  that  a  defendant 
must  set  up  all  his  defenses  or  lose  the  benefit 
of  them.  Therefore,  as  a  defense,  failure  of 
consideration  was  gone.  But  when  Kirven 
elected  not  to  use,  as  a  defeny,  the  fact  of 
worthlessness,  which  might  have  been  avail- 
able in  the  action  of  the  Virginia-Carolina 
Chemical  Company  against  him,  he  was  not 
precluded  from  using  the  very  different  facts 
of  deleterlousness  and  positive  injury  caused 
by  appellant's  alleged  negligence  In  the  man- 
ufacture of  the  fertilizer  as  the  basis  of  an  in- 
dependent cause  of  action.  Having  such  a 
cause  of  action  against  the  Virginia-Carolina 
Chemical  Company,  Kirven  had  a  right  to 
choose  his  own  time  and  his  own  tribunal  for 
asserting  it,  and  could  not  be  forced  to  assert 
it  at  the  time  and  before  the  tribunal  chosen 
by  the  company.  This  conclusion  Is,  I  think, 
in  accord  with  the  principles  laid  down  in 
Hart  V.  Bates,  17  S.  C.  40.  The  reason  for  it 
Is  thus  clearly  stated  in  the  lucid  opinion  of 
Judge  Sanford,  in  Brown  v.  Bank,  132  Fed. 
450,  452,  66  C.  C.  A.  293:  **The  reason  for 
this  rule  is  that  the  damages  resulting  from 
the  plaintiff's  wrongful  act  may  be  indeter- 


minate, or  may  not  have  entirely  Hccriled, 
when  he  brings  his  action,  and  it  might  be 
unjust  or  inequitable  to  permit  him  to  de- 
termine the  time  when  the  defendant  must 
present  and  prove  his  claim  for  the  damages 
which  he  has  suff ^ed  from  the  breach  of  the 
plaintiff's  contract"  In  Cromwell  v.  Sac 
County,  94  U.  S.  351,  24  L.  Ed.  195,  JusUce 
Field  uses  this  language:  *'But,  where  the 
second  action  between  the  same  parties  is 
upon  a  different  claim  or  demand,  the  judg- 
ment in  the  prior  action  operates  as  an  e8toi>- 
pel  only  as  to  those  matters  in  issue  or  points 
controverted,  upon  the  determination  of 
which  the  finding  or  verdict  was  rendered. 
In  all  cases,  therefore,  where  it  is  sought  to 
apply  the  estoppel  of  a  judgment  rendered 
npon  one  cause  of  action,  the  inquiry  must 
always  be  as  to  the  point  or  question  actual-* 
ly  litigated  and  determined  in  the  original 
action,  not  what  might  have  been  thus  liti- 
gated and  determined.  Only  upon  such  mat- 
ters is  the  judgment  conclusive  in  another 
action."  This  language  is  quoted  with  ap- 
proval in  Willoughby  v.  Railroad  Co.,  52  S. 
a  174,  29  S.  B.  629,  where,  however,  the 
doctrine  of  res  judicata  was  held  to  apply 
because  the  very  questions  made  In  the  sec- 
ond suit  had  been  actually  litigated  and  de- 
cided in  the  first 

It  has  been  repeatedly  held  that  a  judg- 
ment for  the  purchase  price  of  goods  does 
not  preclude  a  separate  action  against  the 
seller  for  breach  of  warranty,  and  the  prin- 
ciple has  been  extended  to  other  like  ca8es> 
unless  the  purchaser  had  set  up  the  breach 
as  a  defense  or  counterclaim.  Black  on  Judg- 
ments, §§  761-769;  Van  Fleet  on  Former  Ad- 
judication, S{  168-170;  23  Cyc.  1202;  Pome- 
roy's  Rem.  S  804;  24  Am.  &  Bug.  Enc.  785; 
Riley  v.  Hale,  33  N.  B.  491,  158  Mass.  240; 
Dewsnap  et  al.  v.  Davidson,  26  Atl.  902,  18 
R.  I.  98;  Jones  v.  Witousek  et  al.,  86  N.  W. 
59,  114  Iowa,  14;  Uppfalt  v.  Woermann  et 
al..  46  N.  W.  419,  30  Neb.  189;  Kennedy  v. 
Davisson,  33  S.  E.  291,  46  W.  Va.  433;  Van 
Epps  V.  Harrison  (N.  Y.)  40  Am.  Dec.  326, 
note;  Johnson  v.  Reeves  (Ga.)  37  S.  E.  980, 
112  Ga.  690;  Pub.  Ass'n  v.  Fisher,  54  N.  W. 
759,  95  Mich.  274;  Green  v.  Bank,  supra. 
Cases  like  Ryan  v.  Association,  50  S.  C.  185. 
27  S.  B.  618,  62  Am.  St  Rep.  831,  are  not  op- 
posed to  this  conclusion.  There  Ryan  sued 
to  recover  double  the  sum  alleged  to  have 
been  received  by  the  defendant  association 
for  usurious  interest  The  charging  of  usur- 
ious interest  was  under  the  statute  a  defense 
to  the  action  on  the  debt,  but  the  penalty 
was  recoverable  as  a  counterclaim  or  In  a 
separate  action  only  for  usurious  interest 
actually  received.  Before  any  action  was 
brought  on  the  debt,  usurious  interest  had 
been  charged,  but  not  received.  To  this  ac- 
tion, therefore,  Ryan  had  a  defense  for  usury, 
but  no  counterclaim  for  a  penalty.  He  did 
not  set  up  the  defense,  and  therefore  It  was 
held,   after  judgment  against  him   on  the 
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debt,  the  defense  of  usury  was  forever  shut 
off,  just  as  the  defense  of  payment  would 
have  been.  It  was  held,  further,  that  the 
excess  of  Interest  having  been  received,  not 
on  the  contract,  but  on  the  judgment  into 
which  the  agreement  ha<f  been  merged,  the 
penalty  could  not  be  recovered.  But  It  was 
not  held  nor  intimated  that.  If  usurious  in- 
terest be  received  on  a  contract  before  judg- 
ment, the  debtor  could  not  bring  a  separate 
action  for  the  penalty,  though  he  had  chosen 
not  to  set  up  the  defense  of  usury  against  the 
suit  on  the  contract  On  the  contrary,  the 
opinion  was  expressed  that  he  could  bring 
such  an  action  without  having  set  up  the  de- 
fense of  usury  It  is  difficult  to  understand 
how  the  failure  of  the  crops  on  the  land, 
where  the  fertilizer  in  question  was  used, 
could  have  been  caused  by  negligence  in  its 
manufacture,  but  there  was  much  evidence 
for  the  consideration  of  the  jury  on  that 
point,  and  the  judgment,  therefore,  cannot 
be  reversed  for  an  entire  lack  of  testimony 
to  sustain  it. 

POPE,  O.  J.  <dl8senting).  Being  unable  to 
concur  in  the  opinion  of  Mr.  Justice  GARY,  I 
state  briefly  my  views. 

The  Code  of  Civil  Procedure  of  1902  (sec- 
tion 170)  provides:  "The  answer  of  the  de- 
fendant must  contain:  (1)  A  general  or  spe- 
cial denial  ♦  •  •  .  (2)  A  statement  of  any 
new  matter  constituting  a  defense  or  counter- 
claim in  ordinary  and  concise  language,  with- 
out repetition."  Section  171  provides:  **The 
counter-claim  mentioned  in  the  last  section 
must  be  one  existing  In  favor  of  the  defend- 
ant, against  a  plaintiff  between  whom  a  sev- 
eral judgment  might  be  had  in  the  action, 
and  arising  out  of  the  following  causes  of 
action:  (1)  A  cause  of  action  arising  out  of 
The  contract  or  transaction  set  forth  In  the 
complaint  as  the  foundation  of  the  plaintiff's 
claim  or  connected  with  the  subject  of  the 
action.  (2)  In  an  action  arising  on  contract, 
any  other  cause  of  action  arising  also  on  con- 
tract, and  existing  at  the  commencement  of 
the  action.  The  defendant  may  set  forth  by 
answer  as  many  defenses  and  counter-claims 
as  he  may  have,  whether  they  be  such  as  here- 
tofore have  been  denominated  legal  or  equi- 
table, or  both.  They  must  each  be  separate- 
ly stated,  and  refer  to  the  causes  of  action 
which  they  are  intended  to  answer,  in  such 
manner  that  they  may  be  intelligibly  dis^ 
tinguished." 

For  a  proper  understanding  of  the  spirit 
which  prompted  these  sections,  it  will  be 
necessary  to  refer  briefly  to  the  state  of  pro- 
cedure as  it  existed  at  the  time  of  the  adop- 
tion of  the  Code.  It  will  be  remembered  that 
prior  thereto  tribunals  for  the  trial  of  ques- 
tions of  law  were  separate  and  distinct  from 
those  which  had  to  deal  with  equity  issues. 
Likewise  there  were  numerous  forms  in  ac- 
cordance with  which  it  was  necessary  to  bring 
the  various  classes  of  cases  then  existing. 


Consequently  all  procedure  was  fraught  with 
much  technicality.  Choice  of  a  wrong  form 
or  failure  to  distinguish  between  legal  and 
equitable  issues  often  proved  fatal  to  causes 
of  action.  With  the  progress  of  the  science, 
however,  it  was  impossible  that  such  a  state 
of  affairs  could  continue.  Formality  had  to 
give  place  to  materiality.  The  relief  sought 
was  embodied  in  the  Code,  which  provided 
for. the  abolition  of  all  distinction  between 
suits  in  equity  and  actions  at  law  and  the 
abolition  of  ail  common-law  forms  and  the 
eatablisbment  of  one  form  to  be  known  as 
the  civil  action.  It  was  Intended  that  the 
new  procedure  should  be  highly  remedial. 
Instead  of  having  to  split  action  and  bring 
law  issues  in  law  courts  and  equity  issues 
in  equity,  courts,  or  law  defenses  in  law 
courts  and  equity  defenses  In  equity  courts, 
there  was  to  be  but  one  action,  In  which  all 
joined  in  interest  must  be  made  parties  and 
every  question  connected  with  the  case  was 
to  be  adjudicated.  Litigation  would  be  thus 
convenienced  and  multiplicity  of  suits  pre- 
vented. 

Proceeding  to  carry  out  this  design,  the 
framers  of  this  legislation  were  met  with 
cases  in  which,  although  it  might  be  an  ad- 
vantage to  litigants  to  pursue  a  certain 
course,  yet  there  was  no  special  advantage 
to  be  gained  as  a  matter  of  public  policy. 
Others  occurred  in  which  justice  and  public 
policy  demanded  certain  methods  of  proced- 
ure. In  providing  for  the  former  permis- 
sive words  were  used,  while  in  the  latter 
cases  the  language  is  mandatory.  Atten- 
tion is  called  to  this  for  the  purpose  of  em- 
phasizing the  word  "must"  in  the  act  now 
under  consideration.  The  Legislature  hav- 
ing used  the  term,  this  court  must  take  for 
granted  that  It  was  used  advisedly  and  for 
the  purpose  of  remedying  some  existing  evlL 
It  has  no  authority  to  hold  that  the  term  was 
used  inadvertently.  The  act  also  provides 
that  the  defendant  may  set  14)  as  many  de- 
fenses or  co|pterclaims  as  he  has,  however 
inconsist^it  Uiey  are  with  each  other.  This 
is  to  give  him  the  beneflt  of  all  his  claims. 
Construing  this  clause  with  the  whole  act 
the  strong  implication  is,  if  he  fall  to  set  up 
any  one  of  his  defenses  or  counterclaims,  he 
is  after  judgment  precluded  from  again  as- 
serting what  might  have  been  his  right  This 
Is  the  only  construction  consistent  with  the 
mandatory  injunction  as  to  what  the  answer 
shall  contain.  Of  course,  it  does  not  apply 
to  defenses  or  claims  not  included  in  the 
statute.  The  law  gives  the  defendant  an  op- 
portunity, but  does  not  attempt  to  compel 
him  to  take  advantage  of  it;  that  is.  It  does 
not  attempt  to  say  that  he  shall  set  up  all 
of  his  claims  and  defenses.  Under  our  stat- 
ute one  action  makes  a  finality.  Pomeroy  in 
his  work  on  Remedies  (section  804)  says,  in 
the  absence  of  statutory  provision,  it- is  not 
necessary  to  plead  counterclaims  in  defense. 
Impliedly,  however,  where  statute  does  re- 
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quire  it,  all  claims  and  defeusea  muat  be 
set  up. 

la  the  statute  above  quoted  i^plicable  to 
the  ease  now  under  consideration?  Section 
171  provides,  among  otb^  things,  tliat  coun^ 
terclaims  mentioned  in  the  preceding  section 
must  exist  In  favor  of  the  defendant  against 
the  plaintiff,  and  must  arise  out  of  the  same 
transaction  or  be  connected  with  the  subject- 
matter  of  .the  suit.  This  language^  while 
to  some  extent  indefinite,  is  sufficiently  clear 
to  remove  all  doubt  from  this  case.  It  seems 
plain  that  the  claim  on  which  the  action  here 
is  brought  arose  out  of  the  transaction  as  to 
the  fertilizer.  But,  if  this  be  doubted,  cer- 
tainly no  one  can  doubt  but  that  it  is  connect- 
ed with  the  subject-matter  of  the  former 
suit  The  fertilizer  sold  was  productive  of 
the  alleged  damage  here  sought  to  be  recov- 
ered for.  Therefore  It  should  have  been 
set  up  as  a  defense.  There  are  no  cases  exact- 
ly in  point,  but  McAliley  v.  Barber,  4  S.  C. 
48,  and  Rice  v.  Mahaffey,  9  S.  C.  282,  to' 
some  extent  support  the  position  taken. 

But,  aside  from  the  statutory  provision, 
there  is  a  strong  ground  for  holding  that  the 
plaintiff  here  cannot  now  maintain  this  ac- 
tion. The  general  rule  will  not  be  doubted 
that  a  direct  final  Judgment  of  a  court  of 
competait  Jurisdiction  on  the  same  subject- 
matter,  between  the  parties  and  privies  in 
law  or  estate,  is  conclusive,  and  cannot  be 
re-examined  In  a  subsequent  action  in  the 
same  or  any  other  court.  Manlgault  v.  Deas, 
Bailey's  Eq,  293;  McDowall  v.  McDowall, 
Bailey's  Eq.  326;  Davis  v.  Murphy,  2  Rich. 
Law,  SeO,  45  Am.  Dec.  749;  Hart  v.  Bates,  17 
S.  0.  35.  The  difficulty,  however,  arises  in 
the  application  of  the  rule.  What  constitutes 
the  same  subject-matter  and  what  are  the 
issues  decided?  The  rule  as  laid  down  by 
Taylor  on  Evidence  (volume  2,  §  1513),  that, 
"except  In  special  cases,  the  plea  of  res 
Judicata  applies  not  only  to  points  upon 
which  the  court  was  actually  required  to 
form  an  opinion  and  pronounce  Judgment, 
but  to  every  point  which  properly  belonged 
to  the  litigation  and  which  the  parties,  ex- 
ercising reasonable  diligence,  might  have 
brought  forward  at  the  time,  is  supported  by 
much  authority.  24  A.  &  B.  Ency.  of  Law, 
781;  Outram  v.  Morewood,  3  East  346; 
Gould  V.  Railway,  91  U.  S.  528,  23  L.  Ed.  416; 
Henderson  v.  Henderson,  3  Hare,  115;  Staf- 
ford V.  Clark,  2  Ring.  382;  Miller  v.  Covert, 
1  Wend.  (N.  Y.)  487 ;  Bagot  v.  Williams,  3  B. 
ft  C.  241;  Roberts  v.  Helm,  27  Ala.  678; 
Dunham  v.  Bower,  77  N.  Y.  76,  33  Am.  Rep. 
570;  Cromwell  v.  Sac  County,  94  U.  S.  351,  24 
L.  Ed.  195;  Dowell  v.  Applegate,  152  U.  S. 
327,  14  Sup.  Ct.  611,  38  L.  Ed.  468;  and  numer- 
ous other  United  States  casea  Equally  well 
founded  is  the  principle  that  a  party  cannot 
split  up  his  defenses.  Beloit  v.  Morgan,  7 
Wall.  (U.  S.)  619,  19  L.  Ed.  205;  Henderson 
V.  Henderson,  supra;  Gunter  v.  Railway, 
200  U.  S.  273,  26  Sup.  Ct  252,  50  L.  Ed.  477. 

Without  passing  on  these  questions,  how* 


ever,  we  proceed  to  the  principle  that  seems 
conclusive  of  the  case.  Without  conflict 
are  the  authorities  in  holding  that  where 
Judgment  goes  against  the  defendant  and  he 
afterwards  sues  the  plaintiff  on  a  cross- 
claim,  which  he  might  have  presented  in  the 
first  suit  but  did  not  if  the  facts  which  he 
must  establish  to  authorize  his  recovery  are 
inconsistent  with  the  facts  on  which  the 
plaintiff  recovered  in  the  first  action,  or  in 
direct  opposition  to  them,  the  former  Judg- 
ment is  a  bar.  Black  on  Judgments,  §  676; 
23  Cyc.  1202;  Ryan  v.  Association,  50  S.  C. 
187.  27  S.  E.  618,  62  Am.  St.  Rep.  831 ;  Blair  v. 
Bartlett  75  N.  Y.  150,  31  Am.  Rep.  455 ;  Bige- 
low  on  Estoppel  (2d  Ed.)  p.  36;  Relchert  v. 
Krass,  41  N.  Q.  885,  13  Ind.  App.  348;  Dun- 
ham V.  Bower,  supra;  Association  v.  Wel- 
ling (C.  C.)  116  Fed.  100;  Fayerweather  V. 
Ritch,  195  U.  S.  301,  25  Sup.  Ct  58,  49  L.  Ed. 
193.  This  rule  is  founded  on  grounds  of 
reason  and  public  policy.  Without  it  the  con- 
clusiveness of  Judgments  would  become  a 
will-o-the^wisp,  a  mere  phantom  existing 
in  the  imagination  of  minds.  The  second 
court  obtaining  Jurisdiction,  if  it  sustains  the 
claim  of  the  plaintiff,  would  in  effect  reverse 
the  decision  of  the  former  court  and  make 
it  a  mere  nullity  in  many  cases.  A  state  of 
facts  found  to  exist  by  a  Jury  of  12  men 
could  be  declared  by  12  others  not  to  exist 
Never  could  a  plaintiff,  who  recovered  Judg- 
ment in  an  action,  feel  assured  that  the 
defendant  was  not  keying  back  some  count- 
erclaim by  which  he  meant  to  make  his 
Judgment  of  no  effect  Courts  of  Justice 
would  be  robbed  of  much  of  their  Justice- 
dispensing  power,  and  great  multiplicity  of 
suits  would  result 

With  this  principle  in  view,  let  us  examine 
the  facts  of  the  present  case.  There  can  be 
no  doubt  that,  although  the  former  action 
in  this  case  was  brought  upon  a  note,  it  was 
in  fact  for  the  recovery  of  the  value  of  the 
fertilizer  here  alleged  to  have  caused  the 
damage.  Plaintiff  himself  In  the  record  ad- 
mits this.  What  issue  was  decided  then  in 
that  former  case?  Plaintiff  there  alleged 
that  it  had  sold  to  the  defendant  fertilizer 
to  the  value  of  a  certain  sum.  This  de- 
fendant denied.  Hie  issue  went  to  the  Jury, 
and  they  found  for  the  plaintiff.  Interpret- 
ing their  verdict,  they  in  effect  say  that 
plaintiff  did  sell  the  defendant  fertilizers,  that 
they  were  valuable  to  him  to  the  amount 
claimed,  and,  therefore,  defendant  should  pay 
plaintiff  such  amount  The  defendant  now 
brings  this  action,  alleging  damages  arising 
from  the  deleterious  quality  of  the  fertilizers. 
This  would  have  been  a  perfect  defense  to 
the  action  above  referred  to  if  defendant 
could  have  pK^ved  it  He  could  even  have 
elalmed  his  damage,  and  the  Jury,  instead  of 
finding  that  the  fertilizers  wec^  of  value  to 
him,  could  have  found  that  they  did  him 
damage,  and  could  have  given  him  a  judg- 
ment against  the  plaintiff. 

This  case  is  identical  In  principle  with  the 
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case  of  Bla!r  t.  Bartlett,  supra.  In  that  case 
plaintiff  brought  an  action  for  malprac^ 
tice.  Prior  to  this  action  the  defendant  had 
brought  an  action  against  him  in  which  he 
recovered  the  full  amount  claimed  for  his 
services.  To  this  action  he  pleaded  res  judi- 
cata. The  court  sustained  this  plea,  saying 
that  the  former  case  had  established  the 
facts  of  the  rendition  of  the  services,  and 
that  they  were  valuable  to  the  defendant 
since  he  was  compelled  to  pay  for  them. 
But,  If  of  value,  they  could  not  have  been 
useless;  and,  If  of  use,  they  could  not  have 
been  harmful.  Identical  are  the  facts  found 
here.  The  former  action  settled,  beyond  all 
question,  that  plaintiff  received  the  fertiliz- 
ers and  that  they  were  of  value  to  him.  Ap- 
plying the  reasoning  of  the  court  above,  if 
they  were  of  value,  they  could  not  have  been 
useless,  and,  if  of  use,  they  could  not  have 
been  harmful.  Value  and  harm  are  antipo- 
dal terms.  They  cannot  coexist  in  the  same 
material.  The  former  action  having  found 
that  the  fertilizers  were  valuable,  if  the 
plaintiff  is  now  allowed  to  recover  In  this 
action,  he  must  necessarily  impute  error  to 
the  former  finding  of  a  court  of  competent 
jurisdiction,  a  thing  which,  according  to  the 
authorities  and  as  a  matter  of  public  policy, 
he  will  not  be  allowed  to  do. 

For  these  reasons  I  think  the  judgment 
should  be  reversed. 

JONES,  J.  I  concur  in  the  view  that  there 
should  be  a  reversal  upon  the  ground  last 
discussed  in  this  opinion. 

Remittitur  Is  held  up  to  permit  appellant 
to  take  this  case  to  the  United  States  Su- 
preme Oourt 


(77  S.  C.  528) 

FLEMING  V.  POWER,  Aadltor. 

(Sapreme  Oourt  of  South  Oarollna.    Aug.  7, 
1907.) 

Taxation— Ljbvy  op  Tax— IwjuwcrnoN— Rbm- 
EDT  AT  Law. 

Ad  application  to  enjoin  a  county  auditor 
from  collectin/c  an  income  tax,  under  Civ.  Code 
1902,  §S  32^-331.  will  be  denied,  plaintiff  having 
a  complete  remedy  under  Civ.  Code  1902,  §  413, 
authorizing  payment  under  protest  and  an  ac- 
tion against  the  county  treasurer  for  the  recov- 
ery of  the  same. 

Application  by  J.  O.  0.  Fleming  for  Injunc- 
tion against  O.  A.  Power,  auditor  of  Laurens 
county,  to  restrain  him  from  levying  Income 
tax.    Petition  dismissed. 

Dial  &  Todd,  for  petitioner.  M.  P.  De 
Bruhl,  Asst  Atty.  Qen.,  for  the  respondent 

POPE,  C.  J.  This  Is  an  application  by  the 
petitioner,  J.  O.  C.  Fleming,  to  this  court,  in 
its  original  jurisdiction,  for  a  writ  of  In- 
junction against  the  respondent,  as  auditor 
of  Laurens  county,  to  enjoin  him  from  pro- 
ceeding under  an  act  of  the  General  As* 
sembly  entitled  "An  act  to  raise  revenue  for 


the  support  of  the  state  government  by  the 
levy  and  collection  of  a  tax  on  Incomes,"  ap- 
proved the  5th  day  of  March,  1897,  and  now 
incorporated  In  the  Code  of  Laws  of  South 
Carolina,  1902  (Civil  Code),  volume  1,  as  sec- 
tions 325  to  331,  Inclusive,  to  assess  and 
charge  against  the  petitioner  a  tax  of  1  per 
cent  on  each  dollar  of  his  income  over  and 
above  the  sum  of  $2,500,  to  wit,  the  sum  of  $30, 
and  from  adding  thereto  50  per  cent  thereof 
as  a  penalty  for  petitioner's  failure  to  make 
a  return  of  his  Income.  A  rule  to  show  cause 
having  been  granted,  the  cause  was  heard 
by  this  court  upon  the  facts  stated  In  the  pe- 
tition, and  in  the  answer  and  return  of  the 
respondent  There  is  no  dispute  in  regard 
to  matters  of  fact.  The  questions  in  issue 
are  questions  of  law. 

However  Interesting  the  merits  of  the  case 
might  be,  this  court  will  not  consider  them. 
It  Is  well  settled  that  where  there  Is  an  ade- 
.quate  remedy  at  law,  courts  of  equity  will 
not  Interfere.  Therefore,  in  this  case,  If  pe- 
titioner has  an  adequate  remedy  at  law  the 
Injunction  will  not  issue.  Section  413  of  the 
Civil  Code  of  1902  provides:  "In  all  cases 
In  which  any  county,  state,  or  other  taxes  are 
now  or  shall  be  hereafter  charged  upon  the 
books  of  any  county  treasurer  of  the  State 
against  any  person,  and  such  treasurer  shall 
claim  the  payment  of  the  taxes  so  charged, 
or  shall  take  any  step  or  proceeding  to  col- 
lect the  same,  the  person  against  whom  such 
taxes  are  charged,  or  against  whom  such  step 
or  proceeding  shall  be  taken,  shall.  If  he  con- 
ceives the  same  to  be  unjust  or  Illegal  for  any 
cause,  pay  the  said  taxes  notwithstanding, 
under  protest  ^^  such  funds  or  moneys  as 
the  said  county  treasurer  shall  be  authorized 
to  receive  by  the  act  of  the  General  Assem- 
bly levying  the  same;  and  upon  such  pay- 
ment being  made,  the  said  county  treasurer 
shall  pay  the  taxes  so  collected  into  the  state 
treasury,  giving  notice  at  the  i^me  time  to 
the  Comptroller  General  that  the  payment 
was  made  under  protest ;  and  the  person  so 
paying  said  taxes  may,  at  any  time  within 
thirty  days  after  making  such  payment  but 
not  afterwards,  bring  an  action  against  the 
said  county  treasurer  for  the  recovery  there- 
of in  the  court  of  common  pleas  for  the  coun- 
ty In  which  said  taxes  are  payable ;  and  if  it 
be  determined  in  said  action  that  such  taxes 
were  wrongfully  or  Illegally  collected,  for 
any  reason  going  to  the  merits,  then  the 
court  before  whom  the  case  is  tried  sball 
certify  of  record  that  the  same  were  wrong- 
fully collected  and  ought  to  be  refunded,  and 
thereupon  the  Comptroller  General  shall  Is- 
sue his  warrant  for  the  refunding  of  the 
taxes  so  paid,  which  shall  be  paid  In  prefer- 
ence to  other  claims  against  the  treasury: 
Provided,  that  the  county  treasurers  shall  be 
required  to  receive  jury  and  witness  tickets 
for  attendance  upon  the  circuit  courts  of 
the  state  receivable  for  taxes  due  the  county 
in  which  the  said  services  are  rendered." 
Why  this  remedy  is  Inadequate  in  this  case 
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we  are  unable  to  see.  Petitioner  haying 
brought  his  action  for  recovery  the  court 
can  then  proceed  to  an  inquiry  as  to  the 
validity  of  the  act,  and,  if  it  is  found  to  be 
null  and  Toid,  liis  money  will  be  returned. 

Petitioner  contends,  however,  that  even  if 
in  this  instance  lie  recovers  the  taxes  so  imid 
the  above  quoted  remedy  would  be  insuffi- 
cient, for  the  reason  that  each  year  there 
would  be  an  illegal  assessment  and  collection, 
and  as  often  he  would  be  compelled  to  bring 
an  action  for  recovery  and  would  thus  be 
put  to  much  annoyance  and  expense.  Clearly 
this  contention  cannot  be  upheld.  The  idea 
of  county  or  state  authorities  attempting  to 
collect  a  tax  under  a  law  declared  void  by 
the  courts  is  absolutely  r^ugnant  to  the 
principles  upon  which  our  government  is 
founded.  The  power  of  the  courts  to  pass 
upon  legislative  acts  and  declare  them  uncon- 
stitutional, if  necessary,  is  regarded  as  one 
of  the  bulwarks  of  liberty  and  of  the  pro- 
tection of  property,  and  any  action  which  in 
effect  nullifies  such  authority  or  brings  it 
into  contempt  will  not  be  lilcely  to  occur. 

In  our  opinion  the  petitioner  has  a  full 
and  adequate  remedy  at  law»  and  therefore 
his  petition  is  dismissed. 


(77  s.  C.  6U) 

McMillan  et  al.  v.  McMILLAN. 

(Supreme   Court   of   South   Carolina.    Aug.   6^ 
1907.) 

1.  Specific   Pebfobmahob— Contbaot— Deti- 
niteness. 

Unless  the  material  stipnlations  of  a  con- 
tract are  made  out  with  sufficient  definiteness 
for  the  court  to  do  justice  concerning  them,  it 
will  not  undertake  to  decree  specific  perform- 
ance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  {  61.] 

2.  Same  — Parol     Contbact  —  Payment    oir 
Puce. 

Payment  of  the  purchase  money  alone  can- 
not aupport  an  action  for  specific  performance 
of  a  parol  contract  to  convey  land,  where  the 
possession  was  not  changed  after  the  alleged 
contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dlfr 
vol.  44,  Specific  Performance,  §  126.] 

3.  Same— Improvements. 

Improvements  of  such  an  extent  that  a 
reasonable  man  would  not  incur  the  expense 
of  making  them,  except  in  reliance  on  a  con- 
tract of  purchase,  are  necessary  to  a  suit  for 
specific  performance  of  a  verbal  contract  on  the 
ground  of  part  performance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  44,  Specific  Performance,  §§  132,  133.] 

4.  Same  —  Relief   Awarded  —  Recovert    or 
Price  Paid. 

Where  a  complaint  in  an  action  for  specific 
performance  of  a  parol  contract  to  convey  land 
stated  that  plaintiff  was  to  have  possession  and 
Qse  of  the  home  place,  support  his  mother,  and 
pay  off  a  mortgage,  and  on  payment  of  the  debt 
was  to  receive  a  conveyance  of  one-half  interest 
m  the  entire  tract,  and  the  evidence  was  insuffi- 
cient to  permit  a  decree  of  specific  performance, 
plaintiff  could  recover  the  money  paid  on  the 
price  of  the  land. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  44,  Specific  Performance*  §  419.] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield. 

Action  by  M.  B.  McMillan,  individually 
and  as  administrator  of  John  A.  McMillan, 
and  others,  against  M.  J.  McMillan.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

W.  P.  Pollodc,  for  appellants.  Stevenson  & 
Matheson,  for  respondent 

WOODS,  J.  This  action  was  brought 
against  the  defendant,  Mrs.  M.  J.  McMillan, 
by  the  plaintiffs,  the  widow  and  children 
of  her  deceased  son,  John  A.  Mc5Iillan,  for 
specific  performance  of  an  alleged  agreement 
to  convey  to  John  A.  McMillan  one-half  in- 
terest In  a  tract  of  land  containing  637  acres. 
On  the  testimony  taken  and  reported  by  a 
referee,  the  circuit  judge  dismissed  the  com- 
plaint, and  the  plaintiffs  appeal. 

This  tract  of  land  with  two  others,  of  124 
acres  and  10  acres,  belonging  to  Thos.  E.  Mc- 
Millan, the  husband  of  defendant  and  father 
of  John  A.  McMillan.  Having  been  unsuc- 
cessful in  a  mercantile  business  Investment, 
John  A.  McMillan  in  February,  1893,  moved 
with  his  family  to  the  home  of  his  father. 
On  his  father's  death,  In  November  follow- 
ing, he  became  administrator  of  the  estate 
and  continued  on  the  land  with  his  mother 
until  his  own  death,  in  October,  1901.  The 
plaintiffs,  his  widow  and  children,  remained 
until  1904,  and  since  leaving  have  rented  out 
and  received  the  income  from  part  of  the 
place.  In  1894,  after  the  death  of  Thos.  E. 
McMillan,  the  three  tracts  of  land  belonging 
to  his  estate  were  sold  under  an  order  of 
the  court  for  the  payment  of  his  debts,  and 
purchased  by  fats  widow,  the  defendant,  for 
$1,100.  To  obtain  the  money  to  comply  with 
her  bid,  she  executed  a  mortgage  to  F.  M. 
Welsh  for  $755.  John  aided  her  in  arrang- 
ing for  the  purchase  of  the  property  and  in 
the  negotiation  of  the  loan.  The  complaint 
alleges  a  parol  contract  made  between  John 
A.  McMillan  and  his  mother,  by  which  John 
was  to  have  possession  and  use  of  the  entire 
home  place  of  637  acres,  support  his  mother, 
who  was  living  with  him,  and  pay  off  the 
mortgage,  and,  upon  payment  of  the  debt,  he 
was  to  receive  from  his  mother  a  conveyance 
of  one-half  interest  in  the  entire  tract  The 
question  is:  Was  there  a  definite  parol  con- 
tract made  out  by  the  clear  preponderance 
of  the  evidence  with  such  partial  perform- 
ance as  to  take  it  out  of  the  statute  of  frauds? 

1.  We  do  not  think  there  was  any  incon- 
sistency or  variance  in  the  evidence  of  the 
plaintiff's  witnesses  as  to  the  subject-matter 
of  the  alleged  contract  The  principal  wit- 
ness, Welsh,  testified:  "Mrs.  M.  J.  McMillan 
told  me  in  the  presence  of  John  A.  McMillan 
that  when  John  A.  McMillan  paid  up  the 
mortgage  debt,  she  was  going  to  convey  to 
him  one-half  of  the  home  tract"  This  did 
not  necessarily  mean  one-half  of  the  area  of 
the  tract,  and  is  not  inconsistent  with  the 
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explanation  by  the  witness,  on  being  recalled, 
that  "Mrs.  McMillan  said  when  the  mortgage 
was  paid  she  would  transfer  him  one-half  in- 
terest in  the  land."  Indeed,  it  seems  clear 
that  all  the  plaintiff's  witnesses,  who  un- 
dertook to  state  the  contract,  though  using 
different  language,  meant  to  testify  to  a  con- 
tract, to  convey  a  one-half  interest  and  not 
one-half  in  area.  Kor  do  we  think  the  con- 
tract attributed  to  Mrs.  McMillan  was  too 
indefinite  as  to  the  time  within  which  the 
mortgage  was  to  be  paid.  Time  is  not  usual- 
ly of  the  essence  of  such  agreements.  When 
no  time  for  payment  is  mentioned,  it  should 
be  considered  that  either  Immediate  payment 
or  payment  in  a  reasonable  time,  according 
to  the  circumstances  of  the  case,  is  intended. 
The.  failure  to  show  an  express  stipulation 
as  to  the  time  of  performance,  especially  as 
to  payment  of  money,  standing  alone,  should 
not  be  allowed  to  defeat  a  parol  agreement 
for  the  sale  of  land,  which  is  sufficiently 
definite  In  other  respects.  Thompson  y.  Dul- 
les, 5  Rich.  Eq.  387;  Prothro  v.  Smith,  6  Rich. 
Eq.  332;  29  Am.  &  Eng.  Enc.  87.  In  this 
case  the  mortgage,  which  it  is  said  John  A. 
McMillan  was  to  assume,  was  payable  at  a 
future  day,  and  it  is  a  fair  inference  that  he 
was  to  pay  it  at  maturity. 

There  is  more  ditticulty  on  the  part  of  def- 
initeuess  with  respect  to  the  period  for 
which  Mrs.  McMillan  was  to  live  with  her 
son,  and  receive  support  from  him.  It  was 
not  fixed  by  any  of  the  witnesses.  When  a 
widow  contracts  to  convey  land  either  in 
fee  or  for  her  life  for  the  consideration  of 
Iter  support,  the  obligation  for  support  ex- 
tends to  the  end  of  her  life;  but,  when  she 
makes  no  deed  and  only  contracts  for  her 
support,  in  consideration  for  the  use  of  agri- 
cultural lands  without  fixing  the  period  for 
which  the  arrangement  Is  to  continue,  the 
court  cannot  bind  either  party  to  any  definite 
time,  and  either  may  terminate  the  arrange- 
ment at  the  end  of  any  agricultural  year. 
Here  the  agreement  attributed  to  Mrs.  Mc- 
Millan contemplated  the  conveyance  of  a  half 
interest  in  the  land  to  John  A.  McMillan 
and  his  use  of  the  whole,  for  which  he  was  to 
pay  the  mortgage  and  support  his  mother. 
Nothing  appears  in  the  imputed  contract  as 
to  how  long  the  support  was  to  continue. 
This  was  an  Important  feature,  not  severable 
from  the  other  elements  of  the  contract  It 
was  not  pretended  that  there  was  one  con- 
tract that  John  A.  McMillan  should  pay  the 
mortgage  and  have  one  half  the  land,  and 
another  that  he  should  have  the  use  of  the 
whole  land,  or  the  remaining  half,  for  the 
support  of  his  mother.  The  court  cannot, 
therefore,  refer  the  support  to  the  considera- 
tion of  the  use  of  the  land  exclusively,  and 
say  it  was  to  end  at  the  will  of  either  party. 
Nor  can  it  refer  the  support  exclusively  to 
the  alleged  promise  to  convey,  and  hold  it 
was  to  continue  for  the  life  of  the  mother.  In 
this  essential  feature  the  contract  was  alto- 


gether indefinite.  Unless  the  material  stipn- 
lations  of  a  contract  are  made  out  with  sufii* 
dent  deflniteness  for  the  court  to  do  justice 
concerning  them,  it  will  not  undertake  to 
decree  specific  performance. 

But  assuming  a  sufiiciently  definite  parol 
contract  to  have  been  made,  there  was  no 
proof  of  such  partial  performance  as  would 
take  the  case  out  of  the  statute  of  frauds. 
John  A.  McMillan,  It  is  true,  at  the  time  of 
bis  death,  had  paid  all  of  the  mortgage  debt 
except  about  $200.  This  balance  was  paid 
by  his  mother  after  his  death;  and,  before 
the  commencement  of  this  action,  the  plain- 
tiffs tendered  to  her  the  amount  so  paid,  and 
interest  Payment  of  the  purchase  money 
alone,  however,  cannot  support  an  action  for 
specific  performance.  Possession  was  not 
changed.  John  A.  McMillan  after  his  father's 
death  continued  to  live  on  the  plftce,  manag- 
ing the  farm.  This  condition  as  to  posses- 
sion continued  after  the  alleged  contract  of 
purchase.  As  a  general  rule,  change  of  pos- 
session is  necessary.  Hatcher  v.  Hatcher, 
McMul.  Eq.  318;  Poag  v.  Sandlfer,  5  Rich. 
Eq.  181;  Charles  ▼.  Byrd,  29  S.  C.  559.  8 
S.  E.  1.  If  the  possession  be  not  changed, 
there  must  be  some  act  of  the  purchaser  show- 
ing with  equal  clearness  an  assertion  of 
dominion  over  the  land  in  his  own  right  as 
purchaser;  ahd  of  such  act  the  plaintiff 
must  have  notice.  There  was  evidence  of 
some  building,  ditching,  and  perhaps  other 
improvements  made  by  John  A.  McMlUaiu 
But  the  nature  and  extent  of  the  improve- 
ments taken  in  connection  with  the  relation 
of  the  parties  did  not  indicate  an  assertion 
of  exclusive  title  by  John  A.  McMillan.  He 
was  one  of  three  children,  with  an  expec- 
tation of  inheritance  of  all  his  mother's  lands. 
The  rental  income  of  the  lands  used  by  him 
was  from  $350  to  $400,  and  the  only  charge 
for  it  was  his  mother's  board,  and  that  for 
only  a  portion  of  the  time.  The  improve- 
ments were  for  the  comfort  of  his  family, 
and  for  increasing  the  productiveness  of  the 
land,  which  he  had  the  prospect  of  retaining 
for  an  indefinite  period.  Improvements  of 
such  extent  Ihat  a  reasonable  man  would 
not  incur  the  expense  of  making  them,  ex- 
cept in  reliance  on  a  contract  of  purchase* 
must  add  strength  to  a  claim  of  part  per- 
formance of  a  verbal  contract  of  purchase, 
especially  if  made  with  the  consent  or  knowl- 
edge of  the  legal  owner.  But  John  A.  McMil- 
lan, as  a  reasonable  man,  might  well  have 
made  these  improvements,  expecting  to  re- 
ceive the  benefit  of  them  without  reject  to 
any  contract  of  purchase.  There  is  no  proof 
that  the  improvements  and  the  support  given 
to  Mrs.  McMillan  were  worth  so  much  more 
than  the  use  of  the  land,  or  that  John  A.  Mc- 
Millan had  been  induced  by  a  verbal  contract 
to  so  change  his  condition  or  prospects  that 
it  would  be  a  fraud  upon  him  not  to  enforce 
the  alleged  contract.  Thus  far  the  case  has 
been  considered  solely  on  the  version  of  the 
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contractaal  relations  between  tbe  defendant 
and  her  son,  John,  given  by  F.  M.  Welsh  and 
other  witnesses  on  behalf  of  plaintiffs,  and 
we  think  this  eyidenoe,  leaving  out  of  view 
the  evidence  for  the  defendant,  does  not 
make  oat  a  case  for  specific  performance. 
When  the  evidence  for  the  defendant  is  con- 
sidered, the  terms  of  the  agreement  between 
John  and  his  mother  become  Involved  in  the 
greatest  doubt  and  uncertainty.  Mrs.  Mc- 
Millan flatly  denied  tbe  contract  of  sale,  and 
testified,  on  the  contrary,  that  John  was  to 
pay  the  mortgage,  and,  as  compensation,  to 
have  the  land  for  three  years.  And  her 
evidence  is  not  withoiit  corroboration  in  the 
statements  which  other  witnesses  say  were 
made  to  them  by  John  A.  McMillan.  The 
evidence,  therefore,  as  to  the  nature  of  the 
contract  under  which  John  A,  McMillan  oc- 
cupied the  land  and  made  payments  on  the 
mortgage  is  contradictory,  and  does  not  pro- 
duce any  clear  conviction  that  Mrs.  McMil- 
lan agreed  to  convey  him  one-half  interest 
in  the  land.  It  was  to  just  such  cases  as 
this  that  the  statute  of  frauds  was  intended 
to  apply. 

To  sum  up,  specific  performance  must  be 
denied  for  these  reasons:  (1)  The  existence 
of  a  parol  contract  to  convey  is  not  estab- 
lished by  evidence  clear  and  convincing.  (2) 
Assuming  such  a  contract  to  have  been  made» 
It  is  so  indefinite  in  some  of  its  material  ele- 
ments that  the  court  could  not  do  justice  be- 
tween the  parties  in  a  decree  for  specific  per« 
formance.  (3)  There  was  no  change  of  pos- 
session, and  the  acts  relied  on  as  a  part  per- 
formance of  the  contract  to  convey,  contended 
for  by  the  plaintiffs,  are  not  inconsistent' with 
the  contract  for  a  limited  use  of  the  land, 
testified  to  by  the  defendant. 

2.  Finally,  the  plaintiffs  contend,  if  they 
have  fa^ed  to  make  out  a  case  for  specific 
jierformancev  the  plaintiff  M.  E.  McMillan, 
as  administratrix  of  the  estate  of  John  A.  Mc- 
Millan, is  entitled  to  recover  the  money  paid 
t^  him  on  the  purchase  price  of  the  land.  We 
tliink  the  complaint  is  broad  enough  to  cover 
such  relief.  But,  as  the  relief  specially  ask- 
ed in  the  complaint  was  a  decree  for  i^eclfic 
performance  and  not  a  judgment  for  the  re- 
covery of  money,  the  defendant  should  be  al- 
lowed, if  so  advised,  to  set  up  the.  pleas  of 
statute  of  limitations  and  laches.  In  ascer- 
taining what  amount,  if  any,  is  due  by  the 
defendant  for  money  paid  by  John  A.  Mc- 
Millan for  her  benefit  on  the  purchase  price 
of  the  land,  she  should  be  allowed  credit  for 
tbe  reasonable  rental  value  of  the  land,  less 
tlie  value  of  John  A.  McMillan's  contribution 
to  her  support,  and  less  the  increased  value 
imparted  to  the  land  by  any  substantial  bet- 
terments placed  on  the  land  by  blm  while 
occapying  it 

With  this  modification,  the  judgment  of  the 
circuit  court  is  affirmed,  and  the  case  remand- 
ed to  that  court  for  such  further  proceedings 
as  may  be  necessary.' 


(77  S.  C.  628) 
TODD  V.  WESTERN  UNION  TELEGRAPH 
CO. 

(Supreme  Court  of  Soath  Carolina.    Aug.  7. 
1907.) 

1«  APPKAI.  and  EBBOlft— Tbiai.  Coubt*s   Dis- 
ORETTOIf — <;0NTIN  UAWCE. 

After  motion  to  amend  complaint  during 
trial  was  granted,  a  refusal  to  continue  the  case 
on  account  of  surprise  is  not  reversible  error^ 
unless  abuse  of  discretion  is  shown. 

[Ed.  Note.~-For  cases  in  point,  see  Cent  Dig. 
voL  3,  Appeal  and  Error,  §  3837.] 

2.  TELSaSAPHS— DXIJVKBT  —  PVNITITX     DAM- 
AGES. 

In  an  action  for  delay  in  delivery  of  tele- 
gram, where  the  evidence  was  undisputed  of  an 
effort  to  deliver  it  and  the  delay  was  long,  and 
it  was  not  finally  delivered  because  the  addressee 
was  located  too  late  to  render  the  message  of 
any  avail,  the  company  is  not  liable  for  puni- 
tive damages. 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §  71.] 

3.  Samx— Mentaj.  Anouibh. 

In  ao  action  for  delay  in  delivering  a  tele- 
gram directing  the  recipient  to  furnish  a  car- 
riage at  a  railway  station,  plaintiff  cannot  show 
mental  anguish  on  account  of  not  being  able  to 
get  the  carriage  for  his  wife  and  children^  where 
they  were  not  mentioned  in  the  telegram. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig, 
vol.  45,  Telegraphs  and  Telephones,  $  G9.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County. 

Action  by  H.  L.  Todd  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff.    Defendant  appeals.     Reversed. 

Geo.  H.  Feasons  and  Evans  ft  Finley,  for 
appellant.    Johnson  A  Nash,  for  respondent 

GARY,  J.  This  action  is  based  upon  the 
failure  to  deliver  a  telegram.  The  allega- 
tions of  the  complaint  material  to  the  ques- 
tions involved  are  as  follows:  '*That  on  tlie 
29th  day  of  June.  1904,  the  plaintiff  was  at 
Clinton,  S.  C,  with  his  family,  consisting  of 
his  wife  and  several  small  children.  At  half 
past  8  o'clock  in  the  morning  of  said  day 
he  delivered  to  the  defendant,  at  its  office  in 
Clinton,  a  message  directed  to  R.  M.  League, 
at  White  Stone,  directing  said  R.  M.  League 
to  meet  him  that  afternoon  at  Glendale  Mills 
with  a  carriage.  Tliat  plaintiff  then  and 
there  informed  defendant  of  the  importance 
of  said  message,  and  requested  that  it  be 
sent  immediately,  so  tnat  he  and  his  family 
would  not  be  left  at  Glendale  Mills,  several 
miles  from  home,  without  means  of  convey- 
ance. The  defendant  received  said  message, 
and  promised  to  promptly  transmit  and  de- 
liver same  as  directed.  That,  although  said 
R.  M.  League,  who  is  a  servant  and  employ^ 
of  the  plaintiff,  was  at  his  well-known  place 
of  business  during  the  whole  of  said  day, 
when  said  message  could,  and  ought  to  have 
been  delivered  to  him,  and  although  said 
place  of  business  was  within  200  yards  of 
the  office  of  defendant  at  White  Stone,  and 
within  the  regular  delivery  limits  of  said  of- 
fice, said  defendant  willfully,  wantonly,  with 
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gross  negligence,  and  In  ntter  disregard  of 
the  rights  of  plaintiff  failed  to  transmit  and 
deliver  said  message,  and  said  message  baa 
never  been  delivered  to  R.  M.  League,  or  to 
any  one  for  him  until  this  day,  and  no  at- 
tempt even  to  do  so  has  ever  been  made. 
That,  if  defendant  had  promptly  and  proper- 
ly delivered  said  message,  as  it  was  Its  duty 
to  do,  R.  M.  League  could  and  would  have 
met  plaintiff  at  Glendale  Mills  with  a  closed 
and  comfortable  carriage,  and  conveyed  bim 
and  his  family  home  to  White  Stone,  with- 
out exposure  to  the  Inclement  weather,  ari 
plaintiff  would  have  been  spared  great  men- 
tal stress  and  anguish,  to  which  he  was  sub- 
jected by  the  wanton,  willful,  and  negligent 
acts  of  the  defendant."  The  defendant  de- 
nied the  allegations  of  negligence  and  willful- 
ness, and  set  up  as  a  defense  "that  if  plain- 
tiff suffered  any  damage,  as  alleged  in  the 
complaint,  It  was  by  reason  of  the  negligence 
of  plaintiff,  and  his  failure  to  take  advantage 
of  the  means  at  his  command  for  preventing 
such  damage."  During  the  progress  of  the 
trial,  the  plaintiff's  attorneys  made  a  mo- 
tion to  amend  the  last  of  said  paragraphs  of 
the  complaint,  so  as  to  make  it  read:  "If 
they  had  delivered  the  telegram  to  R.  M. 
League,  he  would  have  sent  a  closed  carriage 
to  Glendale,  as  directed  by  Mr.  Todd."  The 
motion  was  granted,  whereupon  the  defend- 
ant's attorney  made  a  motion  for  a  continu- 
ance, on  the  ground  of  surprise,  which  was 
refused.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff,  and  the  defendant  ap- 
pealed. 

1.  Error  is  assigned  In  permitting  the 
amendment,  and  In  refusing  thereafter  to 
continue  the  case,  but  the  exceptions  raising 
these  questions  are  overruled,  for  the  reason 
that  It  has  not  been  made  to  appear  that 
there  was  an  abuse  of  discretion. 

2.  The  next  question  for  consideration  Is 
whether  there  was  any  testimony  tending  to 
show  that  the  plaintiff  was  entitled  to  puni- 
tive damages.  The  message  was  transmitted 
from  Clinton,  by  way  of  Spartanburg,  where 
It  was  received  some  time  during  the  morn- 
ing of  the  29th  of  June,  and  shortly  there- 
after sent  by  telephone  to  White  Stone 
Spring,  about  three  miles  from  White  Stone 
railroad  station,  which  Is  about  three  miles, 
also,  from  Glendale  Mills.  White  Stone  Sta- 
tion was  formerly  known  as  Rich  Hill,  and 
the  telegraph  office  at  White  Stone  had  been 
established  only  a  short  time.  There  was  no 
telegraph  office  at  White  Stone  Springs.  The 
plaintiff  testified  that  he  arrived  at  Glendale 
Mills  about  4  o'clock  in  the  afternoon. 

C.  L.  Mingus,  a  witness  for  the  defendant, 
thus  explains  why  the  telegram  was  not  de- 
livered: "Q.  Where  did  you  live  the  29th  day 
of  June,  1904?  A.  Spartanburg.  Q.  What 
was  your  occupation?  A.  I  was  manager  of 
the  Western  Union  Company.  Q.  State 
whether  or  not  you  received  the  telegram  from 
H.  L.  Todd  to  R.  M.  League?  A.  Yes,  sir.  Q. 
Have  you  got  the  telegram?    A.    Yes,  sir.    Q, 


State  whether  you  received  it  at  Spartan- 
burg? >  A.  Yes,  air;  received  it  at  Spartan- 
burg. Q.  State  what  was  done  with  it?  A. 
The  message  waa  received  in  the  regular 
course  of  business,  and  telephoned  to  White 
Stone.  Q.  What  time  was  It  received?  A. 
10:24  fn  the  morning.  Q.  And  sent  when? 
A.  It  was  'phoned  two  minutes  later  to  White 
Stone  Hotel.  It  was  known  in  the  telegraph 
rule  book  as  White  Stone.  Q.  You  had  a  tele- 
phone connection  with  White  Stone  Hotel, 
and  when  you  got  a  message  you  'phoned  it? 
A.  Yes,  sir.  Q.  All  messages  were  'phoned 
there?  A.  I  had  been  "phoning  them  always, 
because  all  the  messages  we  had  handled  at 
the  time  addressed  to  White  Stone  went  to 
Wliite  Stone  Hotel.  So  far  aa  I  remember 
this  is  the  first  that  I  have  ever  found  that 
was  not  really  intended  for  White  Stone 
Hotel  addressed  that  way.  Q.  It  was  'phoned 
down  there  and  left  with  whom?  A.  Hotel 
clerk,  Mr.  Fox.  Q.  Did  he  receive  it?  A. 
Yes,  sir;  10:20  a.  m.  He  is  the  man  who  took 
the  messages  almost  all  the  time.  Q.  What 
date  was  that  message  received?  A.  June 
29,  1904.  Q.  Was  it  received  at  10  o'clock  on 
the  29th?  A.  10*^20,  and  two  minutes  later 
'phoned  to  White  Stone  Hotel,  and  received 
by  Mr.  Fox,  the  hotel  clerk.  Q.  Was  that 
message  returned  to  you?  A.  Some  hours 
after  that — I  don*t  know  the  time  of  the  day 
either,  I  made  no  record  of  it— but  some 
hours  after  that  time,  as  well  as  I  remember, 
probably  3:30  to  4  o'clock,  somewhere  along 
there,  the  hotel  called  up  and  said  they  were 
unable  to  deliver  the  message — couldn't  find 
any  one  about  the  hotel  with  that  name.  I 
asked  them  If  they  had  sent  it  to  the  water 
house  where  they  were  shipping  water,  and 
there  they  found  that  they  didn't  know  any- 
thing about  this  man  League.  And  it  was,  I 
think,  in  the  neighborhood  of  an.  hour — I 
won't  say  as  to  the  time — ^they  called  again, 
and  said  they  didn't  know  him  there,  but 
there  was  a  man  by  the  name  of  League  at 
White  Stone  Station,  and  I  looked  at  the  mes- 
sage and  I  saw  that  Mr.  Todd  had  gone  there, 
and  I  saw  it  was  entirely  too  late  to  accomp- 
lish the  purpose,  and  to  have  forwarded  it 
to  White  Stone  Station  under  our  rules  and 
custom  would  have  incurred  an  expense  of 
25  cents,  additional,  and,  if  it  hadn't  been 
paid  there,  It  would  have  fallen  on  me  to  pay 
it,  but  it  was  entirely  too  late  to  carry  out 
the  purpose  of  the  telegram,  according  to  my 
InformaAon  given  In  the  telephone  message.'* 
While  there  was  long  delay,  there  was  un- 
disputed evidence  of  an  effort  to  deliver  the 
message,  and  the  reason  it  was  not  finally  de- 
livered was  because  It  would  then  have  been 
useless. 

These  facts  bring  the  case  within  the 
principle  announced  In  Roberts  v.  Telegraph 
Co.,  73  S.  C.  520,  53  S.  E.  985,  and  Key  v. 
Telegraph  Co.,  76  S.  C.  284,  56  S.  B.  949,  that 
mere  delay  In  delivering  a  telegram  is  not 
sufficient  to  send  the  case  to  the  jury  on  the 
question  of  punitive  damages  when  there  is 
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ondispnted  evidence  of  an  effort  to  deliver. 
This  assignment  of  error  is  sustained. 

8.  The  last  qnestloQ  for  consideration  Is 
whether  there  was  any  testimony  tending  to 
show  that  the  plaintiff  suffered  mental  an- 
guish. The  plaintiff  testified  as  follows:  "Q. 
I>id  you  suffer  any  mental  anguish  or  dis- 
tress? A.  I  did.  Q.  State  the  facts  why  you 
were  worried?  A.  I  was  greatly  worried  and 
put  out  from  the  fact  that  it  was  threatening, 
and  I  had  my  wife  with  me—  (Mr.  Evans: 
Now,  your  honor,  he  is  simply  trying  to  get 
in  this  Irrelevant  testimony  before  this  jury, 
which  he  has  no  right  to  do  after  the  court 
baa  held  that  he  cannot  testify  to  that 
Court:  Dcm't  say  anything  about  your  suffer- 
ing with  reference  to  your  wife.)  Witness: 
I  was  greatly  worried  from  the  fact  that  I 
could  not  get  any  conveyance,  and  it  was 
ooming  on  night»  and  all  the  teams  were  out 
from  Glendale,  and  we  had  no  way  to  get 
lK>me."  His  lionor,  the  presiding  judge,  ruled 
tbat  the  plaintiff  could  not  introduce  testi- 
mony for  the  purpose  of  showing  mental 
anguish  on  account  of  not  being  able  to  get 
tbe  carriage  for  his  wife  and  children,  as 
tbey  were  not  mentioned  in  the  telegram. 
The  case  of  Capers  v.  Telegraph  Co.,  71 
8.  C.  29,  50  S.  B.  637,  decides  tbat  the  men* 
tal  anguish  statute  has  reference  to  social 
and  personal  matters,  as  distinguished  from 
business  transacticKis;  and«  when  the  pre- 
siding judge  ruled  out  the  testimony  as  to 
tbe  wife  and  children,  there  was  no  element 
of  mental  anguish,  and  it  became  purely  a 
business  transaction.  The  case  is  different 
from  that  of  Toale  v.  Telegraph  Co.,  76  S. 
C.  248,  57  &  E.  117,  in  which  the  jury  was 
allowed  to  consider  the  fact  tbat  the  plaintiff 
informed  the  defendant's  ag^it,  when  he  de- 
livered the  message  for  transmission,  that 
be  was  anxious  to  reach  home,  so  as  to  be 
with  his  family.  This  assignment  of  error 
la  also  sustained. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trial. 

C77  s.  C.  617) 

SPEEGLB  V.  SOVEREIGN  CAMP  OP  THE 
WOODMEN  OF  THE  WORLD  et  al. 

(Supreme   Court  of    South   Carolina.    Aug.   6, 
1907.) 

IKBUBABCK  —  BlNSTIT     IlfSUBANCK  —  BbNETI- 
CIABT. 

The  certificate  of  membership  of  a  mutual 
benefit  society  provided  for  pasrment  of  $3,000 
on  the  death  of  a  member  to  the  beneficiary 
named,  who  under  the  by-laws  must  be  either 
tbe  wife,  children,  adopted  children,  parents, 
etc.,  and,  if  the  member  outlived  the  l)eneficiary 
named  and  died  without  naming  another  bene- 
ficiary, the  benefit  waa  to  go  to  the  member's 
next  living  relation  In  the  order  named.  A 
member  named  his  wife  as  beneficiary,  and  she 
died  and  he  married  again,  leaving  a  second 
wife,  without  havine  changed  the  beneficiary. 
H^eld,  that  the  second:  wife  took  the  benefit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di& 
ToL  28,  Insurance,  §  19^.J 


Appeal  from  Common  Pleas  Circuit  Court 
of  GreeuTllle  County. 

Action  by  Hattle  K.  Speegle  against  the 
Sovereign  Camp  of  the  Woodmen  of  the 
World  and  others.  Judgment  for  all  defend- 
ants, except  the  first,  and  plaintiff  appeals. 
Reversed. 

6.  M.  Sbuman,  for  appellant  Cothran^ 
Dean  &  Cothran,  for  respondents. 

POPE,  C.  J.  On  June  19,  1896,  J.  E. 
Speegle  became  a  member  of  the  defendant 
corporation.  Woodmen  of  the  World,  and  re- 
ceived from  it  a  benefit  certificate  for  $3,000, 
payable  at  his  death  to  his  wife,  Susan  Spee- 
gle, subject  to  the  conditions  named  in  the 
constitution  and  by-laws  of  the  corporation. 
The  beneficiary,  Susan  Speegle,  died  In  March, 
1900,  leaving  seven  children.  No  new  bene- 
ficiary was  named  In  the  certificate.  There- 
after J.  E.  Speegle  married  tbe  plaintiff,  Hat- 
tie  K.  Speegle,  who  is  now  his  surviving  wid- 
ow ;  he  having  died  on  the  17th  of  October, 
1905.  She  began  this  action  on  the  22d  day 
of  March,  1906,  to  recover  the  amount  named 
in  the  certificate.  The  defendant  corporation 
filed  a  petition  for  interpleader,  alleging  a 
dispute  between  the  plaintiff,  Hattie  K.  Spee- 
gle, and  the  above-named  children  of  J.  E. 
Speegle,  deceased,  as  to  who  was  entitled  to 
the  benefit  provided  for  in  the  beneficiary 
certificate,  and  prayed  that  it  be  allowed  to 
pay  the  fund  into  the  court,  and  that  the 
children  of  J.  E.  Speegle  be  made  parties  de- 
fendants, and  contests  with  the  plaintiff  the 
right  to  the  benefit  The  petition  having 
been  granted,  tlie  children  appeared  and  an- 
swered. After  hearing  the  case,  his  honor, 
Judge  R.  C.  Watts,  held  that  they  were  en- 
titled to  the  fund.    The  plaintiff  appealed. 

Section  3  of  the  constitution  and  by-laws 
of  the  defendant  corporation,  the  section  ger- 
mane to  this  discussion,  is  as  follows :  ''The 
objects  of  ,the  order  shall  be  to  combine 
white  male' persons  of  sound  bodily  health, 
exemplary  habits  and  good  moral  character, 
between  the  ages  of  fifteen  and  fifty-two 
years,  into  a  secret,  fraternal,  beneficiary 
and  benevolent  order;  provide  funds  for 
their*  relief,  comfort  the  sick  and  cheer  the 
unfortunate  by  attentive  ministrations  in 
times  of  sorrow  and  distress ;  promote  frat- 
ernal love  and  unity;  create  a  fund  from 
which,  on  reasonable  and  satisfactory  proof 
of  death  of  a  beneficiary  member,  who  has 
complied  with  all  of  the  requirements  of  the 
order,  there  shall  be  paid  a  sum  not  to  ex- 
ceed three  thousand  dollars,  to  the  person  or 
persons  named  in  his  certificate  as  benefici- 
ary or  beneficiaries,  which  beneficiary  or  ben- 
eficiaries shall  be  his  wife,  children,  adopted 
children,  parents,  brothers,  sisters,  or  other 
blood  relations,  or  to  persons  dependent  up- 
on the  member.  ♦  ♦  •  The  name  or  names 
of  the  beneficiary  or  beneficiaries  shall  be 
written  in  every  beneficiary  certificate  is- 
sued.   In  case  such  benefits  are  payable  to 
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one  of  the  relations  named  herein,  who  shall 
at  the  time  of  the  death  of  a  member  be  al- 
so deceased,  and  no  new  designation  has  been 
made -as  hereinafter  provided  during  life, 
the  benefits  shall  be  due  and  payable  to  the 
member*s  next  living  relation  in  the  ord^ 
named  in  this  section;  if  there  be  no  such 
relative  surviving,  then  said  benefits  shall  be 
forfeited  to  and  remain  in  the  beneficiary 
fund-"  Taking  into  consideration  the  philan- 
thropic views  stated  In  this  by-law,  we  pre- 
mise that  one  of  the  purposes  uppermost  in 
the  minds  of  the  founders  of  the  organiza- 
tion was  the  protection,  of  those  near  and 
dear  to  the  members  of  the  order  from  want 
in  case  of  death.  Therefore,  subject  to  the 
general  rules,  that  construction  should  be 
adopted  which  is  most  consistent  with  this 
view.  The  by-law  permits  the  member  to 
make  any  one  of  the  above  classes  his  benefi- 
ciary, but  we  do  not  think  it  going  too  far 
to  say  that  the  presumption  was  that  the 
party  nearest  and  most  likely  to  be  in  need, 
should  the  insured  die,  would  be  named  In 
the  certificate  as  beneficiary.  In  case  the 
person  so  named  should  die  prior  to  the 
death  of  the  member,  then  continuing  the 
presumption  that  the  benefit  should  be  re- 
ceived by  the  person  next  closest  to  the  mem- 
ber, it  was  provided  that  in  such  case  "the 
benefit  shall  be  due  and  payable  to  the  mem- 
ber's next  living  relation  in  the  order  named 
In  this  section."  Thus  the  rule  of  kinship  la 
laid  down  by  the  certificate  and  necessarily 
binds  the  court  (it  being  the  contract  of  the 
parties)  in  arriving  at  a  conclusion  as  to 
who  is  entitled  to  the  benefit  of  the  policy. 
Difliculty  arises,  however,  over  the  word 
•'next,"  as  used  in  the  section  quoted.  De- 
fendants contend  that  it  refers  to  the  benefi- 
ciary, and  means  the  next  class  after  that 
named  in  the  certificate  as  beneficiary,  while 
appellant  contends  that  it  Is  used  as  a  syn- 
onym of  ''nearest"  and  refers  to  the  mem- 
ber. There  c:in  be  no  doubt  that  there  is  a 
shade  of  dlflference  between  the  words  "next" 
and  "nearest"  It  Is  likewise  equally  true 
that  this  shade  of  difference  is  often  disre- 
garded. Therefore,  if  by  using  the  terms  as 
synonymous  the  proper  intention  cau  be 
arrived  at,  we  can  legitimately  do  so.  Evi- 
dently, as  was  said  above,  the  intention  was 
to  see  that  the  immediate  connections  of  the 
member,  that  class  nearest  to  him,  should 
not  suffer.  This  being  the  purpose,  "next" 
must  have  the  meaning  of  "nearest"  and 
have  reference  to  the  member,  not  the  bene- 
ficiary, otherwise  the  very  nearest  would  of- 
ten go  unprovided  for.  The  presumption  be- 
ing that  the  beneficiary  was  the  person  clos- 
est to  the  insured,  then  in  case  of  death  of 
the  beneficiary,  and  afterwards  of  the  insur- 
ed, no  change  of  beneficiary  having  been 
made,  the  by-law  sought  to  provide  for  the 
next  closest  relation.  In  this  sense  we  may 
give  "next"  the  meaning  contended  for  by  the 
respondents;    that  Is,  the  implication  of  a 


third  person  coming  between.  Thus  in 
the  dying  beneficiary  was  Insured's  wife, 
and  there  was  a  second  wife  at  the  time  of 
ills  death,  she.  In  the  eyes  of  tlie  framers  of 
the  by-law,  was  construed  to  be  the  relation 
next  nearest  to  the  member.  Again,  in  the 
absence  of  {i  second  wife,  the  children  would 
be  the  nearest,  anu  so  on  through  the  classes. 
The  law  works  automatically,  so  to  speak, 
there  being  no  members  of  one  class,  tho 
next  class  taking. 

The  respondents  contend,  liowever,  ttiat 
upon  the  death  of  the  wife  the  benefit  be- 
came practically  vested  in  the  children ;  and, 
further,  that,  by  his  failure  to  designate  a 
new  beneficiary,  the  deceased  exhibited  liis 
intention  that  the  children  should  be  benefl* 
claries.  These  contentions  cannot  be  sus- 
tained. In  the  first  place,  It  is  admitted  by 
the  respondents  tliat  the  insured  had  the 
power  to  change  the  beneficiary  at  any  time 
he  saw  fit ;  the  matter  being  entirely  under 
ills  control.  Therefore,  until  his  death,  untU 
he  was  no  longer  able  to  change  his  mind  aft 
to  who  should  be  his  beneficiary,  no  one 
oould  be  said  to  have  a  vested  interest  in  the 
benefit  Even  if  there  had  been  no  second 
wife,  the  greatest  interest  that  the  <^lldren 
could  possibly  have  had  prior  to  the  death 
of  J.  E.  Speegle,  in  the  absence  of  being  ex- 
pressly delegated  as  beneficiaries,  was  a  mere 
expectancy  or  contingency. 

As  to  the  f«cond  contention,  who  can  say 
that  the  deceased  was  not  of  the  opinion  that 
by  failure  to  designate  a  new  beneficiary  the 
benefit  would  fall  to  his  wife  at  his  death. 
Clearly  we  think  this  opinion  on  his  part  as 
probable  as  the  one  contended  for  by  the  re- 
spondents. The  certificate  especially  provid- 
ed that,  in  case  of  the  death  of  tlie  named 
beneficiary,  the  next  relation,  beginning  with: 
the  wife,  should  take.  By  his  second  mar- 
riage the  deceased  practically  named,  or 
rather  made  in  the  light  of  the  by-laws,  a 
new  benefidary,  and  thus  caused  the  expec- 
tancy of  the  children  to  lapse.  Mattlson  ▼• 
Woodmen  of  the  World,  60  S.  W.  897,  25  Tex. 
Civ.  App.  214;  Harris  v.  Harris  (Tex.  Giv. 
App.)  97  S.  W.  504 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 


aff  N.  c.  IS) 
CITY  OP  WASHINGTON  v.  EUREKA  LUM- 
BER 00. 

(Supreme  Court  of  North  Carolina.    Sept  11, 
1907.) 

Licenses— Subjects  of  Taxes— Occupations- 
One  operating  a  band  sawmill,  the  product 
of  which  iR  lumber,  and  a  box  and  roller  factory, 
is  ensraged  in  two  distinct  businesses,  taxed  sep- 
arately by  an  ordinance  imposing  an  annual  tax 
on  sawmills  and  an  annual  tax  on  box  or  roller 
factories. 

Appeal    from    Superior    Court,    Beaufort 
County;  W.  R.  Allen,  Judge. 
Action  by  the  city  of  Washington  against 
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tbe  Boi^a  Ltimber  Company.  Ffom  a  Jtidtf- 
meot  f6r  plaintiff  defendant  appeals.  Af- 
flrmed. 

W.  C.  Rodman,  for  appellant  Bragaw  A 
Harding,  for  appellee. 

CLARK,  C.  J.  Tbe  ordinances  of  the  town 
of  Washington  under  authority  of  law  pre- 
scribed among  tbe  subjects  of  taxation  "mills 
and  factories  of  all  kinds,  Including  band 
sawmills  $25  per  year;  circular  sawmills 
$20;  barrel,  box  or  roller,  factories  $25  per 
year."  The  defendant  has  two  buildings, 
160  feet  apart,  built  and  formerly  owned  by 
distinct  companies,  but  now  connected  by 
steam  pipes  and  operated  by  the  same  com- 
pany. In  one  of  these  buildings,  which  is  a 
band  sawmill,  the  finished  product  is  lum- 
ber, in  the  other,  the  product  is  boxes  and 
rollers.  This  last  mill  uses  logs  from  which 
the  product  is  made  direct;  only  a  very  small 
percentage  of  its  output  being  dressed  lum- 
ber which  comes  in  the  rough  state  from  the 
other  mill. 

From  the  above  agreed  facts,  it  Is  clear 
that  there  are  two  distinct  businesses,  taxed 
separately  by  the  town  ordinance.  That  both 
are  conducted  by  the  same  company  does  not 
exempt  one  of  them.  Aray  v.  Commission- 
ers, 138  N.  C.  600,  61  8.  B.  41,  is  exactly  In 
point 

Affirmed* 


(145  N.  C.  86) 

WHITE  ▼.  BLET. 

(Sapreme  Court  of  North  Carolina.    Sept  11, 
1907.) 

Action— Nature— Election  to  Sub  in  Tobt. 
The  complaint  In  an  action  broDght  in  a 
ooart  not  havmg  jurisdiction  if  it  is  on  contract, 
alleging  that  plaintiff  placed  with  defendant  a 
hone  to  sell  for  him,  that  defendant  received 
for  it  $149,  which  he  has  converted  to  his  own 
nse,  and  asking  for  recoveiy  of  such  sum,  and 
for  arrest  and  bail  of  defendant,  will  be  treated, 
in  favor  of  jurisdiction,  as  an  election  to  sue 
for  that  tort 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty; Lyon;  Judge. 

Action  by  T.  W.  White  against  Thomas 
BUey.  Judgment  for  defendant  Plaintiff  ap- 
peals.   Reversed. 

Winston  &  Matthews,  for  appellant  St 
I^eon  Scull,  for  appellee. 

CLARK,  G  J.  The  complaint  alleges  that 
plaintiff  placed  with  the  defendant  a  horse 
to  sell  for  him,  that  the  defendant  received 
for  tbe  horse  the  sum  of  $149,  which  he  has 
converted  to  his  own  use,  and  asks  for  re- 
covery of  the  sum  so  converted  and  for  ar- 
rest and  bail  of  defendant  The  defendant 
demurred  ore  tenus  that  the  superior  court 
had  no  original  jurisdiction  because  this  is 
an  action  on  contract  Tbe  court  sustained 
tbe  demurrer  and  dismissed  the  action. 

There  is  error.  "When  the  action  can  be  fair- 
ly treated  as  based  either  on  contract  or  in 


tort,  the  courts  in  favor  of  Jurisdiction  will  sus- 
tain the  election  made  by  the  plaintiff."  Brlt- 
tain  ▼.  Payne,  118  N.  C.  989,  24  S.  B.  711; 
Schulhofer  v.  Railroad,  118  N.  C.  1096,  24  S. 
B.  709.  The  plaintiff  could  sue  either  for  the 
tort  the  unlawful  conversion,  or  on  the  con- 
tract Bringing  the  action  in  one  court  when 
he  might  have  brought  it  in  the  other  la 
prima  facie  such  election.  Sams  v.  Price, 
119  N.  C.  674,  26  S.  B.  170;  Parker  v.  Ex- 
press Co.,  132  N.  C.  130,  43  S.  B.  603.  In 
such  cases  the  plaintiff  may  waive  the  tort 
and  sue  in  contract  Bulllnger  v.  Marshall, 
70  N.  C.  520;  McDonald  v.  Cannon,  82  N.  C. 
245;  Wall  v.  Williams,  91  N.  C.  477;  Ed- 
wards v.  Cowi)er,  99  N.  C.  421,  6  S.  B.  792 ; 
Timber  Co.  v.  Brooks,  109  N.  C.  698,  14  S. 
R.  315.  Or  he  may  elect  to  sue  for  the  tort 
Bowers  v.  Railroad,  107  N.  C.  721,  12  S.  B. 
452;  Purcell  v.  Railroad,  108  N.  C.  424, 
12  S.  B.  954,  966,  12  L.  R.  A  113;  Thomp- 
son V.  Express  Co.,  144  N.  C.  389,  67  S.  B. 
18;  In  Froellch  v.  Exp.  Co.,  67  N.  C,  1,  it 
was  held  that  the  complaint  showed  that  the 
plaintiff  had  elected  to  sue  on  the  contract 
for  a  sum  less  than  $200,  notwithstanding 
the  action  had  been  brought  In  the  superior 
court 

The  judgment  dismissing  the  action  Is  re- 
versed. 

a46  N.  G.  42) 

PATTERSON  v.  NORTH  CAROLINA  LUM- 
BER CO.  et  al. 

(Supreme  Court  of  North  Carolina.    Sept  11, 
1907.) 

L  Masteb  and  Servant  —  Risks  Assumed  — 

Acts  Outside  ov  Ehplotment. 

Where  a  servant  employed  in  a  planing  mill 
to  straighten  boards  leaves  his  work  without 
the  order  or  request  of  the  master,  and  as  a 
favor  to  another  servant  in  charge  of  a  planer 
undertakes  to  operate  the  same,  and  is  injured, 
the  master  is  not  liable. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  84,  Master  and  Servant  fi  654.] 

2.  Sams. 

A  master  is  under  no  legal  obligation  to 
anticipate  a  servant's  deviation  from  his  In- 
structions and  the  possible  danger  which  may 
arise  to  him  therefrom,  and  consequently  to 
provide  means  for  averting  it 

3.  Trial  —  Instructions  —  Presentation   of 
Theory  of  Case. 

It  is  error  to  refuse  a  special  instruction 
asked  as  to  a  particular  phase  of  the  case  pre- 
sented by  the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  S  478.] 

Appeal  from  Superior  Court  Halifax  Coun- 
ty;   Lyon,  Judge. 

Action  by  Louis  Patterson  against  the 
North  Carolina  Lumber  Company  and  oth- 
ers for  personal  injuries.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
for  new  trial. 

This  was  a  civil  action  which  was  tried 
before  Lyon,  J.,  and  a  jury  at  March  term, 
1907,  of  Halifax  superior  court.  The  plain- 
tiff was  employed  by  the  defendant  to 
straighten  boards  in  its  planing  mill.     He 
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alleged,  and  there  was  evidence  tending  to 
prove,  that,  where  any  employ^,  who  operat- 
ed a  planing  machine,  called  upon  him  to 
take  hlfl  place,  while  he  was  ahsent,  he  had 
been  ordered  by  the  manager  to  do  so;  that 
McWynn  who  had  charge  of  one  of  the  plan- 
ers, left  his  place  and  requested  the  plain- 
tiff to  operate  the  machine  while  he  was 
away.  Plaintiff  undertook  to  do  so,  and, 
while  feeding  the  machine,  his  hand  was  cut 
and  lacerated  by  a  revolving  cylinder;  the 
machine  being,  as  he  alleged,  in  a  defective 
condition,  and  to  recover  damages  for  the 
Injury  he  brings  this  suit  There  was  evi- 
dence tending  to  show  that  the  plaintiff  had 
received  no  order  to  take  McWynn's  place, 
but  that  his  duty  was  confined  to  straighten- 
ing the  boards.  Among  the  several  instruc- 
tions requested  by  the  defendant  was  the 
following:  *'Where  an  employ^  undertakes 
to  do  something  not  his  duty  to  do,  the  mas- 
ter is  not  negligent ;  and,  if  the  jury  should 
find  from  the  evidence  that  the  plaintiff  was 
acting  outside  the  scope  of  his  employment 
when  he  was  Injured,  they  will  answer,  the 
first  Issue  (as  to  negligence),  'No,'  and  the 
second  issue  (as  to  contributory  negligence), 
'Yes.'  This  Instruction  was  refused,  and 
the  defendant  excepted.  There  was  a  verdict 
and  judgment  for  the  plaintiff,  and  the  de- 
fenant  appealed. 

Day,  Bell  &  Allen  and  F.  H.  Busbee  &  Son, 
for  appellants.  Geo.  C  Green  and  Albion 
Dunn,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  We  think  the  defendant  was  clearly 
entitled  to  the  Instruction  which  was  refused. 
Where  the  employ^  steps  outside  the  line  of 
his  duty,  or  goes  beyond  the  scope  of  his  em- 
ployment, and  does  something  he  is  not  re- 
quired to  do,  he  cannot  recover  from  his  mas- 
ter for  any  consequoit  Injury,  for  In  that 
particular  he  Is  not  his  servant,  and  his  con- 
tract does  not  provide  for  the  new  risk  which 
he  thus  assumes  and  to  which  he  exposes 
himself.  The  result  is  the  same,  where  the 
servant,  without  the  order  or  request  of  his 
employer  or  his  representative,  or  contrary  to 
his  orders,  or  at  the  request  of  another  em- 
ploye, who  has  no  authority  from  the  master 
to  make  it,  undertakes  to  do  something  not 
assigned  to  him.  In  such  a  case  he  assumes 
all  the  risk  of  injury.  The  master  contracts 
to  exercise  ordinary  care  for  the  purpose  of 
keeping  his  premises,  his  machinery,  his  tools, 
and  his  appliances  in  a  reasonable  condi- 
tion of  safety  for  the  protection  of  his  serv- 
ant employed  to  perform  a  stated  service,  and 
who  is  entitled  to  that  protection  while  en- 
gaged in  his  work  and  so  long  as  he  continues 
therein  and  confines  himself  to  what  he  fs 
employed  to  do.  The  duty  of  the  master 
to  furnish  safe  and  suitable  implements  and 
appliances,  which  due  care  for  the  protec- 
tion of  his  servant  would  suggest,  extends 
only  to  those  employ^  who  are  required, 
permitted,  or  expected,  in  the  course  of  the 


employment,  to  make  use  of  the  instrumen- 
talities provided  by  him,  or  who,  while  in 
the  performance  of  their  work,  may  be  In- 
jured by  them  if  they  are  defective.  Where 
the  servant  departs  from  the  sphere  of  his 
assigned  duty,  the  relation  of  master  and 
servant  is  considered  as  temporarily  sus- 
pended. The  servant's  position  is  then  anal- 
ogous to  that  of  a  trespasser,  or  perhaps  of 
a  bare  licensee,  and  his  master  owes  him  no 
duty,  nor  is  he  under  any  legal  obligation  to 
anticipate  his  deviation  from  his  Instructions 
and  the  possible  danger  which  may  arise  to 
him  therefrom,  and  consequently  to  provide 
means  for  averting  It.  The  servant  becomes 
a  volunteer  as  to  the  particular  act  which  Is 
outside  the  scope  of  his  service  and  which 
he  attempts  to  perform.  He  must  therefore 
take  things  as  he  finds  them,  and  suffer  the 
consequences  of  his  own  error.  The  master 
cannot  be  held  liable  therefor,  as  the  law  will 
not,  on  obvious  grounds  of  justice,  compel 
the  master  to  answer  In  damages  for  an  in- 
jury which  the  servant  has  brought  on  him- 
self by  undertaking  to  do  that  which  he  was 
not  directed  or  required  to  do,  and  It  refers 
his  injury  not  to  the  fault  of  the  master  but 
to  his  own  unnecessary  and  gratuitous  act. 
Where  the  servant  leaves  his  own  work  to 
do  something  else  for  which  lie  was  not  en- 
gaged, the  duty  of  the  master  towards  hin> 
reaches  Its  vanishing  point,  as  it  has  been 
said,  at  the  moment  of  the  transition,  and 
his  corresponding  liability  for  a  resulting^ 
Injury  disappears.  There  being  no  longer 
a  contractual  or  legal  relation  imposing  any 
duty  on  the  master,  for  a  breach  of  which 
he  would  be  liable,  it  follows  that  there  is 
nothing  upon  which  to  rest  any  claim  for 
damages,  because  no  cause  of  action  arises 
from  a  failure  to  perform  a  mere  act  of  hu- 
manity, or  for  the  violation  simply  of  a 
moral  obligation,  not  involving  any  legal  da- 
ty.  This  principle  is  well  established,  if  not 
elementary.  It  is  grounded  In  wisdom  and 
justice.  It  is  perfectly  fair  to  the  master 
and  to  the  servant,  and  moreover  is  support- 
ed by  the  highest  authority.  4  Thompson  on 
Negligence,  H  4677,  4678 ;  Whitson  v.  Wrenn^ 
134  N.  G.  86,  46  S.  E.  17.  It  has  been  cry- 
stallzed  into  one  of  the  leading  maxims  of 
the  law;  for  In  applying  the  same  doctrine 
in  the  case  last  cited  (page  90  of  134  N.  C 
page  19  of  46  S.  E.)  we  said :  "The  plaintiff 
in  this  case  has  simply  done  something  which 
his  master  virtually  told  him  not  to  do. 
He  substituted  his  own  will  for  that  of  his 
employer,  and  his  case  comes  within  the  max- 
im 'Volenti  non  fit  injuria.' "  There  are  oth- 
er expressions  in  that  case  Illustrating  the 
principle,  which  are  directly  applicable  to- 
the  facts  of  this  one.  Mellor  v.  Manufactur- 
ing Co.,  150  Mass.  302,  23  N.  E.  100,  5  L.  R. 
A.  792;  Railway  v.  Hall,  105  Ala.  599.  17 
South.  176;  Allen  v.  Hixson,  111  Ga.  460,  36 
S.  E.  810:  Parent  v.  Manufacturing  Co.,  70 
N.  H.  199,  47  AU.  261 ;  Walker  v.  RaUway, 
104  Mich.  606,  62  N.  W.  1032.    The  recent 
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caae  decided  In  this  court  of  Martin  v.  Man- 
ofacturing  Co.,  128  N.  O.  264,  38  S.  B.  876, 
SSi  Am.  St  Rep.  671,  is  exactly  in  point 
The  identity  of  the  two  cases  is  striking. 
Applying  tlie  principle  we  have  stated  to 
the  facts  of  this  case,  we  conclude  that  there 
was  proof  to  sustain  «  finding  for  the  defend- 
ant under  the  instruction,  which  was  refused, 
namely,  that  the  plaintift  had  left  the  place 
of  his  work  and,  as  a  favor  to  McWynn,  had 
undertaken  to  perform  his  duty  in  feeding 
the  machine,  when  he  was  hurt  and  the  fact 
that  there  was  evidence  to  the  contrary  can- 
not deprive  the  defendant  of  the  right  to 
have  the  disputed  question  submitted  to  the 
jury.  It  only  made  it  the  more  necessary 
that  such  a  course  should  have  been  taken. 
We  have  Just  held  that  if  a  special  instruc- 
tion is  asked  as  to  a  particular  phase  of 
the  case  presented  by  the  evidence,  it  should 
be  given  by  the  court  in  substantial  comform- 
Ity  to  the  prayer.    Baker  ▼.  Railroad,  144  N. 

0.  — ,  56  S.  E.  553.  We  so  hold  in  this 
case,  as  the  rule  is  manifestly  a  Just  and  a 
most  reasonable  one.  Home  v.  Power  Co., 
141  N.  C.  50,  53  S.  B.  658,  and  cases  cited. 

We  have  examined  the  general  charge  of 
the  court  with  the  greatest  care,  and  can 
find  therein  no  substantial  or  adequate  re- 
sponse to  the  rejected  prayer,  If  there  is  any 
reference  to  it  at  all,  and  we  think  ther^3  is 
not  The  charge,  therefore,  does  not  supply 
the  omission  V to  give  the  special  instruction. 
The  refusal  to  give  the  instruction,  which 
tbe  defendant  requested,  was  error  and  en- 
titles it  to  another  trial.  The  questions  in- 
volved in  the  other  errors  assigned  may  not 
a^ain  be  presented,  and,  for  this  reason,  we 
forbear  to  discuss  them. 

New  trial. 

(145  N.  C.  81) 

RIDDICK  V.  DUNN. 

(Supreme  Court  of  North  Carolina.    Sept  11, 
1907.) 

1.  Appeal— Rbvibw—Pbesuicptionb. 

Where,  in  an  action  for  wharfage  charges 
against  a  consignee,  it  appeared  that  wHarfage 
charges  had  always  been  paid  by  the  consii^nees 
for  goods  delivered  at  a  wharf,  and  tbe  bill  of 
lading  was  not  made  a  part  of  the  case  agreed 
on  appeal  from  a  judgment  for  plaintiff,  it  most 
be  assumed  that  there  was  nothing  in  the  bill 
of  lading  inconsistent  with  the  custom  as  to  the 
party  liable  for  wharfage  charges. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
3vol.  8,  Appeal  and  Error,  §  3675.] 

2.  Wharves— Whabfagb— Right  to. 

A  wharfinger  is  entitled  to  make  a  charge 
for  the  use  of  nis  wharf. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  48,  Wharves,  §S  13-17.] 

8.  cttstolcs  and  usaqbs  —  applioation  and 
Operation. 

Plaintiff  was  a  wharfinger,  and  his  wharf 
was  the  only  place  at  a  certain  port  for  the 
delivery  of  goods  from  the  boats  of  the  trans- 
portation company  which  carried  the  goods  on 
Tvhicfa  it  was  sought  to  collect  wharfage  charges. 
Prior  to  and  at  the  time  of  the  shipment  of 
these  Koods  he  had  always  made  wharfage  char- 

Ess,  which  were  paid  by  consignees  of  goods  de- 
▼ered  at  his  wharf.   The  chaige  sought  to  be 


collected  was  the  customary  one,  and  reasonable^ 
and  the  custom  to  impose  the  same  on  con- 
signees was  well  known  to  defendant  consigm^e. 
The  tariff  rates  of  the  company  transporting  the 

foods  made  no  reference  to  wharfage  charges. 
leldi  that  defendant  was  liable  for  the  wharf- 
age charges. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Customs  and  Usages,  S§  23,  24.] 

4.  Wharves— Right  to  Establish  and  Main- 
tain. 

A  riparian  owner  has  a  right  to  erect  and 
maintain  wharves  subject  to  Revisal  1905,  § 
1696,  declaring  that  navigation  shall  not  be  ob- 
structed, etc 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Wharves,  §  1.] 

6.  Shipping— Carriaok  of  Goods— Delivery. 
Where  a  consignee  of  goods  did  not  inform 
a  transportation  companv  of  his  intention  not 
to  be  bound  by  tbe  established  custom  at  a  cer- 
tain port  to  make  wharfage  charges  against  con- 
signees and  not  against  the  carrier,  the  car- 
rier was  entitled  to  unload  the  goods  at  the 
wharf,  which  was  the  usual  place  of  deposit,  in- 
stead of  delivering  them  out  of  the  ship  or  at  its 
side. 

Appeal  from  Superior  Court  Gates  County ; 
W.  B.  Allen,  Judge. 

Action  by  R.  M.  RIddick  against  Joe  Dunn. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Aifirmed. 

Civil  action  heard  upon  a  case-agreed  by 
W.  R.  Allen,  judge  at  March  term  of  Gates 
superior  court  The  plaintiff  brought  the  suit 
to  recover  the  amount  of  wharfage  charges 
upon  goods  shipped  on  a  vessel  of  the 
Albemarle  Steam  Navigation  Company  from 
Franklin,  Va.,  to  Gatesvllle,  In  this  state.  He 
was  lessee  individually  of  a  wharf  at  the  lat- 
ter town,  which  was  the  usual  and  only  place 
for  the  delivery  of  goods  from  the  boats  of 
the  said  company,  plaintiff  being  its  agent 
at  Gatesvllle.  It  was  admitted  that  the 
charge  for  wharfage  was  the  customary  -one 
and  also  reasonable,  and  that  such  charges 
have  always  been  made  and  paid  by  the 
owners  of  goods  delivered  from  the  com- 
pany's steamers  on  the  wharf.  The  de- 
fendant had  received  goods  himself  and 
paid  the  wharfage  charges,  but  notified  the 
defendant  that  he  would  not  do  so  in  the 
future  and  not  to  receive  any  more  of  his 
goods  on  the  wharf.  The  plaintiff  Insisted 
on  their  payment,  and  the  defendant  has  since 
received  goods  from  the  wharf  and  paid  the 
charges  thereon,  though,  at  the  time,  he  re- 
fused to  pay  the  charges  now  claimed,  or 
any  others  thereafter.  Tbe  goods  on  which 
the  charges  now  sued  for  were  made,  have 
been  delivered  to  and  received  by  him  from 
the  plaintiff's  wharf.  The  published  rates 
of  the  Navigation  Company  contained  no  ref- 
erence to  a  charge  for  wharfage.  Upon  the 
case-agreed  the  judge  decided  with  the  plain- 
tiff, and  from  the  judgment  the  defendant  ap- 
pealed. 

W.  M.  Bond  and  A.  Pilston  Godwin,  for  ap- 
pellant   L.  L.  Smith,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  We 
do  not  see  wb^y  the  defendant  is  not  liable 
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for  the  mm  demanded.  The  plalntltf  was  a 
wharfinger  and  dealt  with  his  patrons  ac- 
cording to  a  general  custom  or  usage,  which 
had  been  recognized  and  acquiesced  in  by  all 
of  the  consignees,  including  the  defendant,  at 
the  port  of  Gatesville,  whose  goods  were  car- 
ried by  the  ships  of  the  Navigation  Company, 
namely,  that  the  charges  for  wharfage  should 
be  paid  to  the  plaintiff  by  them.  The  bill  of 
ading  was  not  made  a  part  of .  the  case- 
agreed,  and,  as  we  are  not  permitted  here 
to  presume  anything  against  the  correctuesb 
of  the  court's  ruling,  it  must  be  assumed  that 
ubere  Is  nothing  therein  Inconsistent  with 
the  custom  or  usage  as  to  the  party  liable 
!or  wharfage  chargea  Indeed,  it  is  stated  in 
the  case  that  there  is  no  reference  to  such 
charges  In  the  company's  tariff  of  rates  which 
would  seem  to  imply  that  the  latter  were 
made  with  reference  to  the  local  custom  at 
Gatesville,  and  that  the  rates  of  transporta- 
tion were  lower  than  they  would  have  been 
if  the  company  had  undertaken  to  pay  the 
terminal  charges  for  wharfage.  We  cannot 
infer  that  carriers  will  voluntarily  and  gra- 
tuitously pay  wharfage  charges,  which,  in 
8om^  cases,  may  be  as  much  as  the  freight 
on  the  goods.  That  Is  not  their  custom,  we 
believe;'  and,  as  they  are  entitled  to  charge 
for  the  entire  service  rendered,  including 
any  expenditures  for  terminal  facilities,  pro- 
vided they  are  reasonable,  we  must  take  it 
that  the  company  did  not  intend  that  the 
freight  charges  should  cover  any  amount 
to  be  paid  to  the  plaintiff  for  wharfage,  for 
there  is  no  evidence  that  this  is  so,  and  the 
custom  which  is  admitted  to  have  existed 
at  Gatesville  would  tend  to  show  that  it  is 
not  true,  but  that,  on  the  contrary,  the  par- 
ties— consignor,  consignee,  and  carrier — ^were 
all  dealing  with  each  other  in  view  of  the 
custom  and  expected  to  be  governed  thereby. 
If  the  carrier  agreed  to  pay  the  wharfage,  or 
all  terminal  charges,  either  in  the  bill  of  lad- 
ing or  otherwise,  it  was  easy  to  have  Inserted 
the  fact  in  the  case-agreed,  or  to  have  proved 
it,  If  the  parties  could  not  have  agreed  in 
respect  to  it  In  the  absence  of  any  more  defi- 
nite statement  of  the  facts,  we  must  hold 
that  the  parties  contracted  with  reference 
to  the  custom  and  are  bound  by  it,  tne  same 
as  if  it  had  been  expressly  stated  In  their 
agreement  Miller  v.  Tetherlngton,  6  H. 
&  N.  (Exch.)  27a  That  case  decides  that, 
when  a  custom  is  well  known  to  exist,  the 
parties  must  be  considered  to  have  contracted 
with  reference  to  it,  so  as  to  import  its  terms 
into  their  agreement,  or  to  require  that  the 
latter  should  be  interpreted  by  it  Brown 
V.  Byrne,  3  El.  &  B.  (77  E.  C.  L.)  703,  is  per- 
haps more  to  the  point,  it  bearing  a  closer 
resemblance  to  our  case  in  its  facts  and  the 
precise  question  presented.  See,  also,  Buckle 
V.  Knoop,  L.  R.  2  Exch.  125,  Wigglesworth 
V.  Dallison,  2  Smith's  L.  Cases  (Ed.  1888) 
842,  and  especially  the  notes  at*page853;  and, 
as  bearing  somewhat  on  the  question,  Vaugh- 
an  r.  Railroad,  63  N.  C.  11,  Norris  v.  Fow- 
ler, 87  N.  C.  9,  and  9  Cya  582. 


Wharfage  is  a  mere  charg<emade  by  the  own- 
er of  the  soil  or  shore  for  the  use  of  a  portion 
of  It,  which  charge  he  has  a  right  to  make. 
The  price,  perhaps,  may  be  subject  to  munici- 
pal regulation,  but  the  right  to  charge  is  un- 
doubted. 0*Gonley  v.  Natchez,  9  Miss.  (1  Sm. 
&  M.)  81,  40  Am.  Dec.  87;  Cannon  v.  New 
Orleans,  20  Walh  (U.  S.)  577,  22  L.  Ed.  417. 
Right  to  compensation  for  the  use  of  a  wharf 
may  be  claimed  upon  an  express  or  implied 
contract  according  to  the  circumstancea  If 
the  price  has  not  been  agreed  upon,  the  pro- 
prietor recovers  what  is  Just  and  reasonable 
for  the  use  of  his  property  and  the  benefit 
conferred  as  in  other  like  cases.  1  Famham 
on  Waters,  570.  A  riparian  owner  had,  at 
common  law,  a  qualified  Interest  in  the  wa- 
ter frontage  belonging  by  nature  to  his  Iand« 
and,  consequently,  the  right  to  construct 
thereon  wharves,  piers,  or  landings  as  far  as 
deep  water,  subject  however  to  certain  re- 
strictions in  their  construction  and  use  im- 
posed by  statute  (Revisai  1905,  §  1696),  one  of 
which  is  that  navigation  must  not  be  ob- 
structed. Bond  V.  Wool,  107  N.  C.  139,  12 
S.  B.  281.  This  originated  the  right  to  com- 
pensation for  wharfage  or  for  the  use  of  the 
wharf,  pier,  or  landing.  Lord  Mansfield 
said:  "Every  body  that  pays  has  a  benefit, 
for  if  they  go  to  the  wharf  they  have  the 
benefit  of  It,  and  if  they  land  their  goods  else- 
where within  the  manor  they  land  upon  the 
plaintiff's  property."  Colton  v.  Smith,  1  Cow- 
per,  47.  In  the  case  of  Fltzslmmons  v.  Mil- 
ner,  32  S.  O.  (2  Rich.  Law)  370.  it  was  held 
that,  though  It  was  shown  to  be  customary 
for  the  factor  to  pay  the  wharfage  charges 
for  goods  shipped  to  his  consignee,  yet  the 
latter  is  also  liable  as  owner,  if  the  former 
failed  to  pay  them,  because  of  his  right  of 
property  and  the  benefit  received  from  the 
care  of  the  goods  and  the  use  of  the  wharf. 
It  is  also  said  hi  that  case:  '*Tbat  it  is  the 
rule  of  law,  as  well  as  the  custom,  for  the 
consignee  to  pay  the  wharfinger,  may,  we 
think,  be  gathered  from  the  casea"  Whether 
that  be  so  or  not,  we  conclude  that,  upon  the 
facts  agreed,  the  plaintiff  has  derived  a  bene- 
fit, as  far  as  appears,  from  the  use  of  the 
wharf,  and  upon  a  well-settled  principle 
should  pay  its  reasonable  value,  which  Is 
admitted  in  the  case  to  be  the  amount  claimed, 
though  the  precise  nature  of  the  use  is  not; 
disclosed.  This  court  has  recognized  the 
right  of  a  wharfinger  to  charge  the  owner 
of  goods  for  the  use  of  his  wharf.  Woos- 
ter  V.  Blossom,  50  N.  C.  244,  72  Am.  Dec 
549.  It  does  not  appear  distinctly  whether 
the  charge  against  the  defendant  was  for 
dockage  or  berthage,  strictly  speaking,  or 
for  wharfage,  using  the  former  terms  in 
the  sense  of  a  charge  against  a  vessel  for 
the  privilege  of  mooring  to  a  wharf  or  pier, 
wliicli  is  one  of  the  usual  and  customary  port 
charges  against  the  vessel,  and  the  latter 
as  denoting  a  charge  against  merchandise 
for  the  use  of  a  wharf  which  is  said  to  be 
one  of  its  meanings.    30  Am.  &  Eng.  En& 
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(2d  Ed.)  497;  People  v.  Roberts,  92  Cal.  659, 
28  Pac.  689;  Wharf  Case,  3  Bland  (Md.)  373; 
Rodgers  v.  Stophel,  82  Pa.  Ill,  72  Am.  Dec 
775.  We  Infer  from  all  tbe  facts  and 
eircnmstances  that  the  charge  in  this  case 
was  of  the  latter  kind. 

We  have  not  discussed  the  Question  as  to 
the  liability  of  the  carrier,  upon  general 
principles,  for  wharfage  charges,  because  we 
ttilnk  the  parties  must  be  considered  as  hav- 
ing dealt  ^with  each  other  upon  the  basis  of 
the  established  custom,  and  the  freight  rates 
may  have  been,  and  no  doubt  were,  calcu- 
lated and  fixed  with  reference  thereto.  The 
defendant  may  not  be  paying  more  than  he 
would  be  required  to  pay,  if  the  company  had 
agreed  to  pay,  or  should  be  held  liable  for, 
all  terminal  charges,  as  it  wpuld,  in  all  proba- 
bility, increase  Its  rates  by  the  amount  so 
expended  for  that  purpose,  and  this,  as  we 
have  said,  it  would  have  a  right  to  do.  If  the 
rates  for  the  whole  service  are  reasonable,  un- 
der all  the  circumstances,  for  they  cannot  ex- 
ceed what  is  a  fair  return  for  the  capital  in- 
vested. 

We  have  not  overlooked  the  fact  that  the 
defendant  never  informed  the  Navigation 
Ck>mpany  of  his  intention  not  to  be  bound  by 
tbe  established  custom  at  the  port  of  Gates- 
ville.  The  contract  was  between  him  and 
that  company,  as  the  carrier,  and  the  latter 
had  every  reason  to  suppose  that  the  defend- 
ant was  willing  to  abide  by  the  custom  in 
the  carriage  of  tbe  particular  goods  for  the 
care  of  which  tbe  charge  was  made  by  the 
plaintiff.  This  gave  the  carrier  the  right  to 
unload  the  goods  on  the  wbarf,  which  was 
tbe  usual  place  of  deposit.  Instead  of  de- 
livering them  out  of  the  ship  or  at  its  side. 

The  ruling  of  the  court  upon  the  facts  was 
correct 

Judgment  affirmed. 


(145  N.  c.  1) 

ALSTON  et  al.  v.  CONNBI/L. 

(Supreme  Court  of  North  Carolina.    Sept.  11« 
1907.) 

1.  Speoifio  Pebvosicancb— Reliif->Aooount- 
IHG — Rate  of  Interest. 

A  purchaser  of  land  on  foreclosure  executed 
to  plaintiff  an  option  to  purchase  the  land  at 
any  time  prior  to  a  date  named.  Within  an 
extension  of  time  agreed  on  by  the  parties  plain- 
tiff tendered  the  amount  required  to  complete 
the  purchase,  which  was  refused.  Plaintiff  sned 
to  enforce  the  option,  and  on  appeal  it  was  held 
that  he  was  entitled  to  a  conveyance  of  the  land, 
subject  to  an  accounting  for  use  and  occupation. 
etc  Held^  that  the  option  and  not  the  deed  of 
trust  constituted  the  correct  basis  for  the  ae- 
coonting,  and  hence  6  per  cent,  interest  being 
the  legal  rate,  on  the  balance  due  from  com- 
plainant, was  properly  allowed,  and  not  8  per 
cent,  stipulated  for  in  the  deed  of  trust. 

2.  Same— Improvements  to  Land— Basis  of 
ai.l0wance. 

On  an  accounting  between  one  entitled  to  a 
conveyance  of  land  under  an  option  and  the 
owner  for  use  and  occupation,  etc.,  the  basis  of 
an  allowance  for  improvements  to  the  land  is 
not  tbe  cost  thereof,  but  tbe  amount  by  which 
the  value  of  the  land  has  been  enhancecL 


SL  Same. 

A  purchaser  of  land  on  foreclosure  ez« 
ecuted  to  plaintiff  an  option  under  which  plain- 
tiff was  entitled  to  purchase  the  land  at  any 
time  prior  to  a  date  named.  Within  an  exten- 
sion of  time  ag^reed  on  by  the  parties  plaintiff 
tendered  the  price,  which  was  reused.  The  op- 
tion proivided  that  the  purchaser  on  foreclosure 
was  to  remain  in  possession  and  to  expend  a 
sum  fixed  for  improvements,  sncb  sum  being  in- 
cluded in  the  contract  price.  Held,  on  an  ac- 
counting between  plaintiff  and  the  purchaser, 
that  any  expenditure  for  improvements  beyond 
the  amount  named  in  the  oontract  and  any  made 
after  the  time  when  the  purchaser  wrongfully 
withheld  possession  and  after  notice  that  plain- 
tiff intended  to  assert  his  right  could  not  be  com- 
pensated for. 

Appeal  from  Superior  Court,  Warren  Coun- 
ty;  Lyon,  Judge. 

Action  by  P.  G.  Alston  and  others  against 
Thomas  Connell.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

T.  Polk,  B.  Q.  Qreen,  W.  A.  Montgomery, 
and  I.  I.  Hieivs,  for  appellant.  F.  S.  SpruiU 
and  O.  W.  Blckett,  for  appellees. 

HOKE,  J.  On  a  former  appeal  in  this 
cause  it  was  held  that  tbe  plaintiff  P.  6. 
Alston  had  a  valid  and  binding  option  on  the 
land,  the  subject-matter  of  litigation,  and 
known  as  '*Tusculum,"  at  the  contract  price 
of  $3,502,  subject  to  an  accounting  between 
the  parties,  for  use  and  occupation,  etc.,  as 
Indicated  in  the  decree,  affirmed  on  the  said 
appeal.  See  140  N.  C.  485,  53  S.  B.  292. 
This  decision  having  been  certified  down  in 
obedience  thereto,  the  referee,  A.  C.  Zollicof- 
fer,  Esq.,  proceeded  to  take  and  state  tbe  ac- 
count, and  upon  the  evidence  and  findings  of 
fact  declared  the  true  account  and  the  rights 
of  the  parties  to  be  as  follows: 

"Upon  the  foregoing  facts,  and  feeling  him- 
self bound  by  the  contract  between  the  par- 
ties as  to  the  option,  and  the  opinion  of  tbe 
Supreme  Court  rendered  in  this  action  since 
his  appointment  as  he  understands  and  con- 
strues the  said  opinion,  the  referee  doth  hold 
and  conclude  that  the  account  between  the 
plaintiff  and  defendant  should  be  stated  as 
follows  : 

To  amount  option  price  for 

"Tusculum."    due     Jan- 
uary  1,   1901....,..;..  $3,502.00 
To  interest  on  same,  6  per 

cent,    from   January    1, 

1901,  to  11th  February, 

190T  1,284.05 

By  rent  since  January  1, 

1901    $1,500.00 

By    interest    on    same,    6 

per    cent,    to    February 

11,  1907 235.00 

By  hickory  timber  cut  and 

sold  from  land 69.00 

By    interest    on    same    to 

February   11,   1907 24.95 

By   balance  due  February 

11,    1907 2,957.10 

$4,786.05    $4,786.05 
To  balance   due  Feb.    11, 
1907,  brought  down $2,957.10 

•That  the  defendant  Is  entitled  to  recover 
of  the  plaintiffs  the  sum  of  $2,957.10,  with  in- 
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terest  on  the  same  from  tbe  11th  day  of 
February,  19(y7,  at  the  rate  of  6  per  cent,  per 
annum  until  paid,  and  upon  tbe  payment 
thereof  tbe  plaintiffs  are  entitled  to  specific 
performance  of  the  contract  to  convey  the 
Tusculum'  farm  as  prayed  for  in  the  com- 
plaint her^n." 

Defendant  excepted  and  assigns  for  error 
(1)  that  the  referee  should  have  allowed  in- 
terest at  the  rate  of  8  per  cent,  on  $2,441.62, 
the  amount  of  the  original  indebtedness,  this 
being  the  rate  stipulated  for  in  the  original 
note  and  the  deed  of  trust  on  the  property, 
given  to  secure  it.  A  reference  to  the  for- 
mer opinion  Is  made  for  a  more  extended 
statement  of  the  facts.  The  exception  cannot 
be  sustained  for  the  reason  that  the  original 
contract  of  indebtedness  and  the  deed  of 
trust  given  to  secure  it  are  not  the  correct 
basis  for  the  present  accounting  between  the 
parties.  The  evidence  and  findings  of  fact 
established  that,  under  and  by  virtue  of  the 
power  given  in  the  deed  of  trust,  a  sale  of 
the  farm  was  held  at  which  defendant,  Thom- 
as Ck>nnell,  became  the  purchaser  and  receiv- 
ed the  tiUe.  Monroe  v.  Fuchtler,  121  N.  O. 
104,  28  a  E.  63.  And  holding  this  title  he 
executed  to  P.  G.  Alston  the  option  declared 
on  in  this  present  action,  and  this  option, 
and  the  material  and  relevant  facts  attend- 
ing it,  furnish  the  data,  and  the  only  data, 
for  a  correct  and  true  accounting.  The 
pleadings,  testimony,  issue,  and  verdict  set 
out  in  the  former  appeal  all  show  that  both 
plaintifT  and  defendant  desired  and  intended 
that  this  should  be  so,  and  the  opinion  states 
this  position  as  follows:  ''This  position, 
however — that  of  the  right  to  redeem — is  not 
open  to  the  plaintiff  in  the  present  condition 
of  the  record,  for  the  reason  that  the  suit 
was  originally  instituted  by  P.  G.  Alston, 
and  complaint  filed  seeking  to  enforce  his 
rights  under  his  written  agreement  of  date 
I>ecember  5,  18d8,  and  under  which  Thomas 
Connell  obligates  himself  to  convey  the  prop- 
erty. The  heirs  at  law  of  B.  C.  Alston  make 
themselves  parties  plaintiff  and  seek  the  same 
relief,  and,  while  the  pleadings  set  forth  the 
entire  fact  and  some  evidence  is  offered  tend- 
ing to  sustain  a  claim  in  behalf  of  these 
heirs,  the  issues  framed  and  passed  upon  are 
not  decisive  of  those  rights,  but  are  address- 
ed to  the  question  of  this  written  agreement 
and  the  facts  especially  bearing  thereon,  and 
are  only  determinative  of  the  interest  arising 
thereunder.  The  rights  of  the  parties  there- 
fore are  considered  as  they  may  arise  upon 
this  written  paper,  and  the  issues  determined 
in  reference  to  the  same."  This  being  true, 
and  the  option  at  $3,502  making  no  express 
stipulation  for  a  lower  rate,  the  referee  prop- 
erly allowed  the  lawful  rate,  6  per  cent,  from 
the  time  the  obligation  matured. 

Defendant  makes  further  assignment  of 
error  that  the  referee  failed  to  allow  the  de- 
fendants the  sum  of  $1,500  for  permanent 
and  valuable  improvements  put  upon  the  land 
by  Thomas  Connell,  while  he  was  in  posses- 


sion of  same,  and  after  he  had  given  P.  G. 
Alston  the  option  declared  on  and  established 
by  the  verdict  and  judgment  in  the  cause. 
Even  if  this  claim  for  Improvements  was  val* 
id,  the  proper  allowance  would  not  be  for 
the  amoxmt  of  their  cost,  but  the  amount  bj 
which  the  value  of  the  land  was  enhanced. 
But  the  claim  is  not  valid.  It  is  set  up  as 
a  claim  for  betterments,  an  equitable  de- 
fense  now  generally  provided  for  by  statute, 
and  arising  when  one  in  the  actual  occupation 
of  real  estate  under  color  of  title,  believed 
by  him  to  be  good,  and  without  notice  of  a 
superior  title,  makes  permanent  improve- 
ments on  the  land,  by  reason  of  which  the 
value  of  same  is  enhanced.  The  doctrine  ts 
usually  applicable  in  the  case  of  claimants 
under  adversary  titles,  and  only  in  the  rarest 
instances  can  it  exist  where  tbe  occupant  U* 
in  possession  under  a  contract  which  defines 
the  rights  of  the  parties  and  limits  the  length 
of  the  tenure.  This  doctrine  of  betterments, 
and  the  principle  upon  which  It  was  original- 
ly made  to  rest,  is  very  well  stated  by  Ashe, 
J.,  in  the  case  of  Wharton  v.  Moore,  84  N.  C 
482,  37  Am.  Rep.  627,  as  follows:  "This  right 
to  betterments  is  a  doctrine  that  has  gradual- 
ly grown  up  in  the  practice  of  the  courts  of 
equity;  and,  while  it  has  been  adopted  in 
many  of  the  states,  it  is  not  recognized  in 
others.  But  it  may  now  be  considered  as  an 
established  principle  of  equity  that,  when- 
ever a  plaintiff  seeks  the  aid  of  a  court  of 
equity  to  enforce  his  title  against  an  inno- 
cent person,  who  has  made  improvements  on 
land  wit^hout  notice  of  a  superior  title,  be- 
lieving himself  to  be  the  absolute  owner, 
aid  will  be  given  him,  only  upon  the  terms 
that  he  shall  make  due  compensation  to  such 
innocent  person  to  the  extent  of  the  enhanced 
value  of  the  premises  by  reason  of  the  mel- 
iorations or  improvements  upon  the  princi- 
ple that  he  who  seeks  equity  must  do  equity.'* 
Here  it  will  be  noted  that  the  claimant  must 
be  an  innocent  person;  and  in  any  correct 
statement  of  the  principle  will  be  found  this 
or  some  equivalent  requirement  indicating 
that  the  occupant  made  the  expenditures  in 
good  faith;  that  is,  that  he  believed,  and  had 
reasonable  ground  to  believe,  at  the  time 
they  were  made,  that  he  was  the  true  owner. 
It  would  be  difficult  to  suggest  a  case  when 
an  occupant  could  establish  such  a  claim 
after  he  had  received  notice  that  the  real 
owner  intended  to  assert  his  rights,  but  cer- 
tainly this  should  never  be  allowed,  when 
such  occupant,  having  entered  under  a  con- 
tract which  expressly  defined  his  rights, 
wrongfully  remained  in  possession  in  viola- 
tion of  his  contract,  and  made  the  improve- 
ments after  notice  that  the  true  owner  in- 
tended to  insist  upon  and  assert  his  claim, 
and  so  it  Is  here.  By  the  contract  between 
the  parties,  as  extended,  the  defendant  was 
to  remain  in  possession  till  January  1,  1901. 
He  was  to  expend  for  Improvements  during 
this  time,  by  express  stipulation,  the  sum  of 
$250  and  no  more,  and  this  was  included  in 
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tbe  contract  price,  which  has  been  charged 
against  the  plaintiff,  tbe  holder  of  the  op- 
tion. Any  expenditures  for  improvements  be- 
yond this  amount  were  not  authorized  by  the 
contract,  and  any  made  after  that  time  were 
made  when  defendant  wrongfully  withheld 
the  pofisesslon,  and  after  notice  that  plaintiff 
intended  to  assert  his  rights,  and  the  same 
cannot  therefore  be  allowed  as  a  credit 
against  plaintiff's  demand. 

We  were  referred  by  counsel  to  the  case 
of  Gillis  V-  Martin,  17  N.  O.  470,  25  Am.  Dec. 
729,  as  authority  to  sustain  their  position,  but 
we  do  not  so  understand  this  decision.  There 
the  defendant  on  the  evidence  was  declared 
a  mortgagee  by  the  decree  of  the  court,  and 
In  taking  the  wcount  was  allowed  for  im- 
provements put  on  the  property  while  he  was 
In  possession.  The  court  stated  the  general 
mle  to  be  that  a  mortgagee  in  possession  is 
not  allowed  for  improvements  over  and  above 
necessary  repairs,  and  made  the  -case  then 
tetore  it  an  exception  on  testimony  which 
•bowed  that  the  improvements  were  required 
for  the  enjoyment  of  the  property;  that  they 
-were  made  when  the  defendant  believed  and 
faad  good  reason  to  believe  he  was  the  true 
owner,  and  at  a  time  when  the  defendant  had 
no  notice  or  reason  to  believe  that  the  claim- 
ant intended  to  assert  any  right  or  interest 
Ui  the  property.  The  decision,  therefore,  is 
not  favorable  to  defendant  On  the  contrary 
this  and  other  authorities  fully  support  the 
ruling  of  the  referee  in  disallowing  the  claim, 
and  there  is  no  error  in  the  judgment  con- 
Arming  the  report  Hallyburton  v.  Slagle, 
182  N.  0.  957,  44  S.  E.  659;  Southerland  v. 
Merritt,  12D  K.  G.  318,  26  S.  B.  814;  Dunn  v. 
Bafi^y,  88  N.  G.  91;  Gleland  v.  Olark,  123 
Mich.  179,  81  N.  W.  1086,  reported  also  in 
81  Am.  St  Rep.  161,  with  a  full  and  learned 
note  by  the  editor. 

There  is  no  error,  and  the  judgment  below 
is  affirmed. 

Affirmed. 

OLARK,  a' J.,  did  not  sit 
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<8apreme  Gourt  of  North  Garolina.    Sept  11, 
1907.) 

1.  WATEBft— DiVEBSION  OP  SURFACE  WATEBS. 

It  is  a  diversion  of  waters  onto  plaintiff*8 
land,  to  its  detriment,  which  is  not  permissible, 
'Where  water  is  collected  by  defendant's  ditches, 
and  carried  by  them  through  his  land  and  that 
of  the  next  lower  proprietor,  and  there  ceases 
to  be  carried  farther  to  a  natural  water  way, 
but  is  allowed  to  ooze  through  and  water-sob 
plaintiff's  land. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  48,  Waters  and  Water  Gourses,  §§  131-134.] 

2.  Same— Remsot. 

Plaintiff  for  the  diversion  onto  his  land  of 
water  by  defendant's  ditches  may  sue  for  dam- 
Siges :  not  being  restricted  to  the  remedy  by  pro- 
ceedinffs  nnder  Revisal  1905,  S  3963,  for  the  cut- 
ting of  a  ditch  to  drain  their  lands. 

[Ed.  Note.— For  cases  in  point  see  Gent.  Dig. 
ToL  48^  Waters  and  Water  Courses,  §  13&] 


8.  Appeal  ^  Presumptions  —  Instbuctions 

—Obedience  by  Juby. 

Where,  after  the  court  had  excluded  a  paper 
offered  by  plaintiff,  his  counsel  on  permission  of 
the  court  reopened  the  argument  and  in  the 
course  of  It  stated  the  contents  of  the  paper, 
and  the  court  adhered  to  its  ruling  and  told  the 
jury  not  to  consider  the  contents  of  the  paper 
or  the  statements  of  counsel  in  regard  tl^iereto, 
the  jury  will  be  considered  to  have  understood 
and  obeyed  the  instruction. 

[Ed.  Note.— For  cases  m  point  see  Gent  Dig. 
vol.  3,  Appeal  and  Error,  |  3757.] 

Appeal  from  Superior  Gonrt,  Gates  Goun- 
ty;  W.  R.  Allen,  Judge. 

Action  by  J.  R.  Briscoe  against  Hardy  W. 
Parker.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

This  was  an  action  by  a  lower  proprietor 
against  an  upper  for  increasing  the  flow  of 
water  in  such  way  as  to  obstruct  and  throw 
it  on  plaintiffs  land  and  water-sob  it 

There  was  evidence  offered  by  plaintiff 
tending  to  show  that  defendant  had  collected 
water  that  fell  on  his  own  land  and  by 
means  of  ditches  had  conveyed  the  water 
into  a  ditch  called  "Haw  Tree  Branch"  on 
his  own  land,  which  ditch  ran  across  the 
land  of  one  Mullen  and  which  ditch  was  for 
the  purpose  of  draining  the  land  of  the  de- 
fendant and  which  he  was  under  obligation 
to  keep  in  good  order;  that  the  lower  end  of 
said  ditch  ran  up  to  the  land  of  the -plaintiff, 
and  if  kept  open  and  clear  would  have  caus- 
ed the  water,  which  the  defendant  by  his 
ditches,  cut  to  drain  his  own  land,  had  emp- 
tied Into  said  Haw  Tree  branch  ditch,  to 
flow  through  the  land  of  the  plaintiff  and 
into  a  certain  canal ;  that  defendant  had  fail- 
ed and  refused  to  keep  open  said  Haw  Tree 
branch  ditch  at  its  end  close  to  the  land  of 
this  plaintiff  and  had  allowed  same  to  be- 
come clogged  and  dammed  up,  thereby  caus- 
ing the  waters  which  bis  ditches  had  emp- 
tied into  Haw  Tree  branch  ditch  to  overflow 
the  banks  of  said  ditch  and  spread  upon  and 
submerge  and  drown  the  land  of  the  plaintiff, 
thereb5^  causing  him  injury  and  damage. 
There  was  evidence  introduced  by  the  de- 
fendant to  the  contrary.  There  was  also 
evidence  tending  to  show  that  Haw  Tree 
branch  was  a  natural  water  course,  and  that 
defendant's  ditches  emptied  into  it  at  a  place 
not  on  his  own  land 

The  court,  among  other  things,  charged 
the  jury  if  defendant  the  upper  tenant  col- 
lects the  surface  water  falling  on  his  land  in 
ditches  and  discharges  the  ditches  on  the 
land  of  the  lower  tenant  the  plaintiff,  other- 
wise than  by  natural  water  courses  on  his 
own  land,  and  thereby  increases  the  flow  of 
water  on  the  land  of  the  lower  tenant  he  is 
liable  therefor,  and,  if  you  so  find  by  a 
greater  weight  of  the  evidence,  answer  the 
first  issue,  "Yes,"  although  the  surface  wa- 
ter of  defendant's  land  would  flow  to  land 
of  the  lower  tenant  «The  defendant  assigns 
that  part  of  the  charge  as  error. 

There  was  evidence  on  both  sides  tending 
to  show  that  there  were  several  other  land- 
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owners  besides  the  defendant,  whose  lands 
drained  into  Haw  Tree  branch,  or  Haw 
Tree  branch  ditch,  as  the  plaintiff  called  it; 
and  there  was  also  evidence  tending  to  show 
that  the  plaintiff  had  not  attempted  to  colti- 
vate  or  clear  up  the  land  which  he  claimed 
to  be  damaged  nor  to  drain  the  same  since  he 
went  into  the  possession  thereof  about  18 
years  ago,  and  that  those  under  whom  he 
claimed  had  not  atten^pted  to  cultivate  it,  or 
to  drain  it  since  the  latter  part  of  the  Civil 
War,  and  tliat  the  plaintiff  liad  sold  and  al- 
lowed timber  trees  on  the  land  along  the 
course  of  Haw  Tree  branch,  and  that  the 
tops  of  the  trees  had  fallen  across  the  branch 
and  had  not  been  removed,  and  evidence  to 
the  contrary.  There  was  also  evidence  tending 
to  show  that  Haw  Tree  branch  was  a  nat* 
ural  water  course;  and  there  was  evidence 
on  the  part  of  tlie  plaintiff  tending  to  show 
that  there  had  been  many  years  ago  a  ditch 
along  Haw  Tree  branch  and  that  it  was  a 
ditch,  and  evidence  on  the  part  of  defend- 
ant tending  to  show  that  there  had  never 
been  a  ditch  along  its  course,  but  that  it  had 
always  been  a  natural  water  course. 

Plaintiff  introduced  evidence  to  show  the 
injury  to  the  land  caused  by  the  flooding  of 
the  land.  The  defendant  moved  to  set  aside 
the  verdict  and  dismiss  the  action,  on  the 
ground  that  the  plaintiff  had  sought  the 
wrong  remedy,  and  that  he  ought  to  have 
applied  the  statutory  remedy,  and  because 
of  the  manifest  injustice  done  the  defend- 
ant by  reason  of  the  fact  (1)  that  the  dam- 
ages attempted  to  be  proved  were  hypotheti- 
cal and  not  actual,  and  (2)  that,  according  to 
all  the  evidence,  if  any  damage  was  incurred 
by  plaintiff  as  alleged,  several  other  parties 
besides  the  defendant  contributed  thereto,  and 
therefore  defendant  ought  not  to  bear  all  the 
burden,  and  for  that  reason  the  verdict 
should  be  set  aside;  and  this  contention  was 
presented  to  the  court  as  a  matter  of  right, 
and  not  as  a  matter  of  discretion.  The  court 
overruled  the  motion,  and  the  defendant  ex< 
cepted.  Verdict  and  judgment  for  plaintiff. 
Appeal  by  defendant 

li.  L.  Smith,  for  appellant  H.  &  Ward 
and  W.  M.  Bond,  for  appellee. 

CLARK,  C.  J.  The  principle  settled  by 
our  decisions  is  that  in  the  interest  of  health 
and  good  husbandry  better  drainage  is  to  be 
encouraged.  Hence,  an  upper  proprietor  can 
accelerate  and  even  increase  the  flow  of  wa- 
ter from  his  land,  but  due  regard  for  the 
rights  of  the  lower  proprietor  forbids  that 
the  flow  of  water  should  be  diverted  to  his 
detriment  Hocutt  v.  Railroad,  124  N.  O. 
214,  32  S.  B.  681 ;  Mizell  v.  McGowan,  125  N. 
C.  439,  34  S.  B.  538;  Id.,  129  N.  C.  93,  39  S. 
B.  729,  85  Am.  St  Rep.  705;  Lassiter  v.  Rail- 
road, 126  N.  C.  509,  36*S.  E.  48;  Rice  v.  RaU- 
road,  130  N.  O.  376,  41  S.  B.  1031;  Mullen  v. 
Canal  Co.,  130  N.  C.  502,  41  S.  B.  1027,  61 
L.  R.  A.  833.    There  was  here  evidence  tend- 


ing to  show  that  the  water  collected  by  de- 
fendant's ditches  and  carried  by  them 
through  his  own  land  and  that  of  the  next 
lower  proprietor  there  ceased  to  be  carried 
farther  to  a  natural  water  way,  but  were  al- 
lowed to  ooze  through  and  water-sob  the 
plaintiff's  land  to  his  detriment  There  was 
conflicting  evidence,  but  the  jury  so  found 
the  fact.  If  so,  the  water  put  upon  the 
plaintiff's  land  was  not  in  the  due  and  order- 
ly course  of  nature  from  the  increase  and  ac- 
celeration of  the  flow  from  the  better  drain- 
age of  his  farm  by  the  upper  proprietor,  but 
was  in  fact  a  diversion  of  the  water  upon 
the  plaintiff's  land  to  its  detriment  "The 
defendant  had  no  right  to  jsoUect  surface 
water  *  *  *  into  a  ditchuiot  adequate  to 
receive  It,  and  thus  flood  and  injure  the  land 
of  another."  Staton  v.  Railroad,  109  N.  C 
841,  13  S.  B.  983;  Porter  v.  Durham,  74  N.  C 
767;  Jenkins  v.  Railroad,  110  N.  0.  444,  447, 
15  S.  B.  193.  This  is  not  the  case  of  drain- 
ing into  a  natural  water  way,  increasing  its^ 
flow,  which  the  defendant  had  a  right  to  do» 
Mizell  ▼.  McGowan,  120  N.  C.  134,  26  S.  B. 
783. 

For  such  injury  the  plaintiff  could  bring 
this  action  at  his  election.  Mizell  v.  Mc- 
Gowan, 120  N.  C.  137,  26  S.  B.  783.  He  1b 
not  restricted  to  the  remedy  prescribed  by 
Revisal  1905,  $  8983  et  seq.  Indeed  that  pro- 
ceeding is  one  which  the  defendant,  the  up- 
per tenant  might  well  have  resorted  to. 

The  court  excluded  a  paper,  offered  in  evi- 
dence by  the  plaintiff.  The  plaintiff's  coun- 
sel, notwithstanding,  upon  permission  of  the 
court  reopened  t^e  argument  and  in  the 
course  of  it  stated  the  contents  of  the  paper. 
The  court  adhered  to  its  ruling,  and  told  the 
jury  not  to  consider  the  contents  of  the  paper 
nor  the  statement  of  counsel  in  regard  there- 
to. The  jury  must  have  understood  so  plain 
an  Instruction;  and,  furthermore,  that  the 
paper,  having  been  excluded  as  evidence,  and 
not  testified  to  by  any  one,  they  could  not 
consider  it  If  a  jury  is  not  possessed  of  this 
much  intelligence,  it  is  not  a  proper  part  of 
a  trial  court 

No  error. 


(145  N.  c.  i$> 

NICHOLSON  V.  DOVER. 

(Supreme  Court  of  North  Carolina.    Sept  11. 
1907.) 

1.  Fbauds,  Statute  of— MEMOuANDTHf— Suf- 

PICIENCT. 

Letters  addressed  to  a  third  person  stating 
and  affirming^  a  contract  may  be  used  against 
the  writer  as  a  memorandum  of  tlie  contract, 
and  are  sufilcient  evidence  of  the  contract  to 
warrant  the  court  in  giving  effect  to  it. 

2.  Principal  and  Agent— Rights  of  UNnis- 

CLOSED  PBINCIPAL. 

Where  an  owner  of  land  authorized  anoth- 
er to  sell  the  same  to  a  third  person  named,  and 
the  agent  contracted  to  sell  the  same  to  snch 
third  person,  but  such  third  person  was  merely 
acting  as  agent  for  another,  his  principal  was 
entitled  to  enforce  the  contract  to  the  same  ex- 
tent that  be  could  enlorce  it  no*twithstandinc 


N.a) 


NICHOLSON  T.  DOVER 


445 


the  owner  of  the  land  was  without  knowledge 
of  the  principal's  interest. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  40,  Principal  and  Agent,  f  504.] 

Appeal  from  Superior  Court,  Beaufort 
County;  W.  R.  Allen,  Judge. 

Action  by  P.  A.  Nicholson  against  Joseph 
Dorer.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

Nicholson  ic  Daniel,  for  appellant  Bra- 
gaw  &  Harding,  for  defendant 

BROWN,  J.  The  defendant  owned  a^/so 
of  the  land  described  in  the  complaint,  and 
B.  B.  Nicholson  owned  i/^o*  Each  owner 
seemed  desirous  of  owning  the  entire  tract 
or  of  selling  his  interest  therein.  Negotia- 
tions were  conducted  with  Dover,  who  was 
a  resident  of  Pennsylvania,  by  B.  B.  Nichol- 
son, through  W.  B.  Rodman,  who  was  Dov- 
er's agent  and  attorney.  The  negotiations 
are  embodied  in  22  letters  passing  between 
Dover  and  Rodman  and  B.  B.  Nicholson,  all 
of  which  are  set  out  in  the  record,  and  which 
it  is  unnecessary  to  do  more  than  refer  to. 
These  letters  comprise  the  basis  of  the  plain- 
tiff's action.  The  defendant  contends  that 
there  is  no  sufficient  contract  in  writing  or 
memorandum  or  note  thereof  within  the 
requirements  of  the  statute  of  frauds.  Be- 
sides other  letters  which  it  is  unnecessary  to 
refer  to,  we  think  there  are  two  which  plain- 
ly authorized  Rodman  to  enter  into  a  con- 
tract to  sell  the  defendant's  interest  in  the 
land.  On  May  24,  1905,  defendant  wrote 
Rodman:  **Now  I  want  to  sell,  If  possible, 
And  I  want  you  and  Mrs.  Nicholson  to  give 
me  the  very  highest  cent  that  he  will  pay  me 
far  the  land  in  Chocowinity.  Then  I  will 
sire  you  and  him  a  definite  answer,  and  we 
can  settle  all  right"  In  the  letter  of  June 
21,  1005,  the  authority  to  sell  is  confirmed. 
After  further  correspondence  Dover  gives 
Rodman  in  his  letter  of  July  1,  1905,  express 
authority  to  sell  the  land  to  B.  B.  Nicholson 
upon  a  basis  of  $1,800  for  the  whole  tract; 
that  is  to  say,  Dover  was  to  have  a^/so  of 
the  $1300  for  his  interest  This  proposition 
ipras  accepted  by  B.  B.  Nicholson  in  his  let- 
ter of  July  80,  1906,  to  Rodman  in  behalf 
of  his  principal  P.  A.  Nicholson,  the  plain- 
tiff. We  think  the  letters  set  out  In  the  rec- 
ord are  a  sufficient  compliance  with  the  re- 
quirements of  the  statute.  It  has  always 
been  held  that  letters  addressed  to  a  third 
party,  stating  and  affirming  a  contract  may 
be  used  against  the  writer  as  a  memorandum 
of  it.  Brown  on  Statute  of  Frauds,  §  354A, 
«jid  cases  cited.  Such  writings  are  sufficient 
evidence  of  the  contract  to  warrant  the  court 
In  giving  effect  to  it  Mizell  v.  Burnett,  49 
K.  0.  254,  69  Am.  Dec  744.  The  principal 
contention  of  the  learned  counsel  for  defend- 
ant is  that,  although  Rodman  might  have  been 
Tested  with  ample  power  to  sell,  the  author- 
ity was  to  sell  to  B.  B.  Nicholson  and  not  to 
tbis  plaintiff. 
The  correspondence,  as  well  as  the  testi- 


mony of  B.  B.  Nicholson  and  P.  A.  Nichol- 
son, proves  that  the  negotiations  for  the  pur* 
chase  of  Dover's  interest  in  the  lands  was 
conducted  by  B.  B.  Nicholson  for  the  plain- 
tiff, and  that  the  offer  of  Dover  made  through 
Rodman  was  accepted  by  B.  B.  Nicholson  for 
plaintiff.  This  was  well  known  to  Rodman, 
and  the  fact  that  he  failed  to  disclose  it  to 
Dover  will  not  avoid  the  contract  of  sale,  or 
relieve  Dover  from  its  performance.  Assum- 
ing that,  so  far  as  Dover  Is  concerned,  the 
plaintiff  is  an  undisclosed  principal  as  to  him, 
yet  the  plaintiff  may  enforce  the  contract 
made  on  his  behalf  by  B.  B.  Nicholson,  his 
agent  The  right  of  a  principal  to  maintain 
an  action  on  a  written  contract  made  by  his 
agent  in  his  own  name  without  disclosing 
the  name  of  the  principal  is  well  settled. 
Oelrichs  v.  Ford,  21  Md.  489 ;  Tow  Boat  Co. 
V,  Tel.  Co,,  52  S.  E.  766,  124  Ga.  478 ;  Cowan 
V.  Fairbrother,  118  N.  C.  406,  24  S.  E.  212, 
82  L.  R.  A.  829,  54  Am.  St  Rep.  733.  If  Dov^ 
er  had  personally  conducted  this  correspond- 
ence directly  with  B.  B.  Nicholson,  who  was 
acting  for  the  plaintiff,  an  undisclosed  prin- 
cipal, the  latter  could  enforce  the  contract 
as  against  Dover.  The  fact  that  he  conduct- 
ed it  through  his  agent  will  not  alter  the 
case.  "It  is  a  well-established  rule  of  law 
that,  when  a  contract,  not  under  seal,  is  made 
with  an  agent  In  his  own  name  for  an  undis- 
closed principal,  either  the  agent  or  the 
principal  may  sue  upon  it,  the  defendant  in 
the  latter  case  being  entitled  to  be  placed 
in  the  same  position  at  the  time  of  the  dis- 
closure of  the  real  principal  as  if  the  agent 
had  been  the  real  contracting  party."  Bar- 
ham  V.  Bell,  by  Shepherd,  C.  J.,  112  N.  C. 
133,  16  S.  E.  903 ;  Ewell's  Evans  on  Agency, 
379;  Story  on  Agency,  420 ;  Wharton  on  Agen- 
cy &  Agents,  403.  The  defendant  authorized 
Rodman  to  sell  to  B.  B.  Nicholson  upon  cer- 
tain terms.  The  agent,  not  exceeding  the  au- 
thority conferred  upon  him,  contracted  to  sell 
to  B.  B.  Nicholson  according  to  the  instruct 
tions  given  him.  B.  B.  Nicholson  was  acting, 
so  it  turns  out,  as  the  agent  of  the  plaintiff, 
whose  interest  was  not  disclosed  to  defend- 
ant Under  these  conditions  the  acts  of  the 
agent,  Rodman,  are  equally  binding  upon  the 
principal,  Dover,  as  if  the  principal  had  done 
the  act  himself.  In  other  words,  so  long  as 
Rodman  was  obeying  bis  instructions  in  sell- 
ing to  B.  B.  Nicholson,  it  made  no  difference 
whether  the  contract  was  made  directly 
by  Dover,  the  principal,  or  through  Rodman, 
the  agent,  the  effect  would  be  the  same.  The 
principal  is  liable  where  the  agent  acts  with- 
in the  scope  of  his  apparent  authority,  pro- 
vided a  liability  would  attach  to  the  prin< 
dpal  if  he  was  in  the  place  of  the  agent 
Navigation  Co.  v.  Bank,  47  U.  S.  344,  12  L. 
Ed.  465 ;  Ford  v.  Williams,  62  U.  S.  287,  16 
L.  Ed.  36.  The  law  is  stated  very  clearly 
by  the  Supreme  Court  of  Georgia  as  follows : 
"When  an  agent  makes  a  contract  without 
disclosing  the  name  of  his  principal,  the 
principal  may  claim  all  his  rights,  with  the 
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single  limitation  that  the  other  party  shall 
not  be  injured  thereby."  Woodruff  ▼.  Mc- 
Gehee,  90  Ga.  168. 

It  follows  that  if  Rodman,  acting  for  the 
defendant,  and  within  the  scope  of  his  pow- 
ers, made  a  Talid  contract  with  B.  B.  Nichol- 
son, and  that  the  latter  at  the  time  was  act- 
ing for  the  plaintiff,  the  latter  may  enforce 
the  contract  against  the  defendant  to  the 
same  extent  that  B.  B.  Nicholson  could  en- 
force it,  although  the  defendant  had  no 
knowledge  at  the  time  of  plahitifTs  interest 
The  defendant  has  in  no  way  been  injured. 
Whatever  equity  or  claim  the  defendant 
could  set  up  against  the  agent  he  could  set 
up  against  the  principal  when  he  was  dis- 
closed. In  this  case  the  defendant  has  no 
grievance  against  either.  He  simply  declines 
to  carry  out  his  valid  contract  made  by  an 
authorized  agent  because,  as  he  writes  Rod- 
man on  September  11,  1905,  he  had  Just  re- 
ceived an  offer  of  $2,000  cash  for  the  land. 
The  personality  of  the  purchaser  was  not  the 
ground  of  plaintiff's  refusal,  but  the  fact 
that  he  could  get  a  higher  price.  Taking 
the  evidence  to  be  true,  the  plaintiff  is  en- 
titled in  the  superior  court  to  a  decree  for 
specific  performance.    It  is  so  ordered. 

Reversed. 

GLARK,  0.  J.,  did  not  sit 


028  Qa.  789) 

GOLLINS  V.  TAYLOR. 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 
Landlord  and  Tenantn—Distbess— Proceed- 
ings TO  DiSTBAIN. 

An  affidavit  to  obtain  a  distress  warrant  on 
the  ground  tliat  the  rent  is  due  is  amendable  by 
allegmg  that  the  rent  was  not  due  at  the  time 
the  affidavit  was  made,  but  at  that  time  the  ten- 
ant was  seeking  to  remove  his  goods  from  the 
premises,  where  the  distress  warrant  has  been 
converted  into  mesne  process  by  the  tenants  fil- 
ing the  statutory  counter  affidavit. 
(Syllabns  by  the  Court) 

Prror  from  Superior  Court,  Macon  County; 
Z.  A.  LitUejohn,  Judge. 

Distress  warrant  by  R.  O.  Collins,  as  agent 
of  one  BUlngton,  against  Cook  Taylor.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Haygood  Sc  Cutts,  for  plaintiff  in  error. 
Greer  &  Felton,  for  defendant  In  error. 

BVANS,  J.  Collins,  as  agent  for  Mrs.  Bl- 
lington,  sued  out  a  distress  warrant  against 
Taylor,  alleging  in  his  affidavit  that  the 
amount  claimed  was  due  and  unpaid.  The 
defendant  filed  his  statutory  counter  affi- 
davit, denying  that  the  sum  distrained  for 
or  any  part  thereof  was  due;  and  the  dis- 
tress warrant  and  affidavit  were  returned 
to  the  superior  court  When  the  case  was 
called  for  trial,  the  plaintiff  offered  to  amend 
by  striking  from  the  original  affidavit  the 
allegation  that  the  rent  was  due  and  un- 
paid, and  inserted  in  lieu  thereof  the  follow- 


ing: "That  said  Cook  Taylor  has  rented  thci 
premises  described  in  the  original  affidavit 
for  a  period  of  twelve  months  beginning 
September  1st  1904,  at  twenty-five  ($25.00) 
per  month,  and  at  the  time  of  suing  out  said 
distress  warrant  said  Cook  Taylor  was  seek- 
ing to  remove  his  goods  from  the  rented 
premises  without  paying  or  offering  to  pay 
the  rent  for  the  unexpired  portion  of  said 
term.*'  The  court  refused  to  allow  the 
amendment,  and  the  plaintiff  excepted  to  this 
ruling.  The  plaintiff  then  offered  evidence 
to  the  effect  that  the  defendant  had  rented 
the  premises  from  September  1,  1904,  for  the 
period  of  one  year,  at  the  monthly  rental  of 
$25,  that  the  rent  prior  to  January  1,  1905, 
had  been  paid,  and  that  the  rent  for  Janu- 
ary was  not  due  until  the  end  of  the  month 
by  the  terms  of  the  contract  The  distress 
warrant  was  sued  out  on  January  25,  1905. 
At  the  conclusion  of  the  plalntilTs  testimony* 
the  court,  on  motion  of  defendant,  granted 
a  nonsuit,  and  exception  was  taken  to  this 
Judgment 

1.  A  landlord  may  distrain  for  rent  as 
soon  as  the  same  is  due,  or  before  due,  If  the 
tenant  is  seeking  to  remove  his  goods  from 
the  premises.  Civ.  Code  1895,  §  3124.  The 
party  distrained  may  in  all  cases  file  a  coun- 
ter affidavit,  denying  that  the  sum  or  some 
part  thereof  distrained  for  is  not  due,  and 
have  the  issue  made  by  his  counter  affidavit 
tried  in  the  proper  court  Civ.  Code  1895,  | 
4819.  No  other  pleading  by  the  ^defendant  Is 
necessary  to  let  in  evidence  to  sustain  any 
legitimate  defense  he  may  have  to  the  land- 
lord's demand.  Smith  v.  Green,  128  Ga.  90, 
57  S.  B.  98;  Johnson  v.  Patterson,  86  Ga. 
725,  18  S.  B.  17.  The  filing  of  the  counter 
affidavit  converts  the  distress  warrant  into 
mesne  process,  and  thereafter  the  proceeding 
amounts  to  a  suit  for  rent  Hardy  v.  Posa, 
120  Ga.  885,  47  S.  B.  947.  The  affidavit  for 
a  distress  warrant  serves  the  purpose  of 
stating  the  plaintiff's  cause  of  action.  It 
it  is  therein  alleged  that  the  rent  is  due,  the 
probata  must  sustain  this  allegation,  to  en- 
title the  plaintiff  to  recover.  Bvidence  that 
the  tenant  is  seeking  to  remove  his  goods 
from  the  premises  is  not  competent  in  sucdi 
a  case.  Anders  v.  Blount,  67  Ga.  41;  Holt 
V.  Licette,  111  Ga.  810,  35  S.  B.  703.  In  nei- 
ther of  these  cases  was  the  question  made 
that  the  affidavit  was  amendable  so  as  to 
make  it  conform  to  the  evidence.  Of  course* 
if  the  affidavit  was  amendable  so  as  to  allege 
that  the  tenant  was  seeking  to  remove  his 
goods  from  the  premises,  testimony  support- 
ing such  allegation  would  be  competent  The 
law  of  amendment  in  this  respect  is  very 
liberal.  All  affidavits  for  the  foreclosure  of 
liens,  or  which  are  the  foundation  of  legal 
proceedings,  are  amendable  to  the  same  ex- 
tent as  ordinary  declarations.  Civ.  Code 
1895,  S  5122.  This  statute  is  remedial  In 
its  nature,  and  is  therefore  to  be  liberally 
construed  and  applied.  Before  its  enact- 
ment, affidavits  which  were  the  foundation 
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of  summary  process  were  not  amendable. 
Brown  y.  McGIuskey,  26  Ga.  577.  The  mani- 
fest purpose  of  the  Ck>de  (section  5122)  was 
to  change  this  rule,  so  as  to  permit  amend* 
ments  to  affldavits  upon  which  summary 
process  was  issued.  It  has  been  held  to  au- 
thorisse  an  amendment  to  an  attachment  affi- 
davit  which  alleged  the  ground  of  attach- 
ment to  be  that  the  debtor  is  "about  to  re- 
move without  the  limits  of  the  state*'  by 
adding  thereto  the  words  "and  county/'  so 
as  to  make  it  read,  "without  the  Umits  of  the 
state  and  county."  Brumby  v.  Rickoff,  94 
Ga.  429,  21  S.  B.  232.  The  Bilssisslppi  Code 
of  1871,  §  1483,  authorized  amendment  of 
defective  affidavits  in  attachment,  and  the 
Supreme  Court  of  the  United  States  was  of 
the  opinion  that  under  such  a  provision  there 
could  be  no  objection,  on  principle,  to  an 
amendment  adding  a  new  ground  of  attach- 
ment Fltzpatrick  v.  Flannagan,  106  U.  S. 
e4S,  1  Sup.  Ct  869,  27  L.  Ed.  211.  We  cannot 
perceive  any  obstacle  In  the  way  of  amend- 
ing the  affidavit  to  conform  to  the  actual 
conditions  existing  at  the  time  of  suing  out 
the  distress  warrant  Such  an  amendment, 
from  the  nature  of  things,  cannot  be  preju- 
dicial to  the  tenant  His  objection  to  such 
an  amendment  is  purely  technical.  It  is  an 
objection  which  does  not  raise  the  issue  that 
the  tenant  is  not  liable,  or  that  the  suing 
out  of  the  warrant  was  premature,  but  that 
the  landlord  is  put  to  his  election  in  the  first 
instance  to  state  on  what  ground  he  is  en- 
titled to  distrain.  Section  8124  affords  the 
landlord  a  remedy  by  distress  warrant,  both 
when  the  rent  is  due  and  when  it  is  not  due 
under  certain  circumstances.  It  does  not  re- 
late or  refer  to  the  rent  contract  whl<?h  Is 
the  cause  of  action.  An  amendment  of  the 
character  refused  by  the  court  states  no  new 
cause  of  action.  The  landlord  Is  still  pursu- 
ing his  remedy  by  distress  warrant,  not- 
-withstanding  the  proceeding  has  been  con- 
verted into  an  action  for  rent  by  the  tenant's 
counter  affidavit.  And  he  may  amend  by 
alleging  facts  which  show  that  he  may  law- 
fully proceed  against  his  tenant  by  distress 
-warrant 

The  plaintiff's  case  depended  upon  the  al- 
lowance of  the  proffered  amendment;  and, 
-when  this  was  disallowed,  he  was  unable  to 
prove  his  case,  and  the  nonsuit  was  Inevi- 
table. The  judgment  of  nonsuit  was  the  con- 
sequence of  an  erroneous  ruling,  and  must 
be  reversed  on  that  account 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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SAPP  et  aL   v.   WILLIAMSON  et  al. 
(Supreme  Court  of  Georgia.    July  13,  1907.) 

1.  JuoGMBNT— Consent    Degbes— Entbt    in 
Vacation. 

What  purports  to  be  a  consent  decree  hav- 
ing been  entered  in  vacation,  and  there  being  no 
order  in  term  authorizing  the  decree  to  be  so 
entered,  and  the  same  not  having  been  entered  at 


a  time  and  place  fixed  under  the  provisions  of 
Civ.  Code  IS^,  S  4323  et  sea.,  it  is  inoperative 
as  a  judgment  of  the  court,  for  the  reason  that 
the  judge  was  without  authority  to  enter  the 
same. 

2.  ExECfUTOBS  ANU   AOMINISTBATOBS— IlCPBOP- 

EB  Payment  of  Claims.  . 

If  a  paper  purporting  to  be  a  consent  de- 
cree, in  a  case  in  which  tiie  administrator  of  a 
deceased  person  is  a  party,  is  inoperative  as  a 
judgment  for  the  reason  that  the  court  was 
without  jurisdiction  to  render  the  decree,  but 
operative  as  an  agreement  to  which  the  adminis- 
trator has  assented,  the  heirs  of  the  estate  will 
not  be  concluded  by  the  paper,  as  an  agreement, 
from  calling  the  administrator  to  an  acco-ont- 
Ing  for  any  matter  therein  which  charged  the 
estate  with  claims  with  which  it  was  not  charge- 
able, or  which  provided  for  a  distribution  of  the 
assets  of  the  estate  In  any  other  manner  than 
that  authorized  by  law. 

3.  Cancellation     of     Instbumentb  —  Ani- 

QVATB  RbMEUT  AT  LaW. 

Whatever  may  be  the  rights  of  the  plain- 
tiffs  in  another  proceeding,  with  proper  allega- 
tions and  proper  parties,  there  was  no  equity  in 
the  present  petition,  and  the  court  did  not  err 
in  dismissing  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Cancellation  of  Instruments,  f  7.] 

4.  Pleading — Heabino  on  Demubbbb. 

When  there  are  several  defendants  to  an 
equitable  petition,  and  some  of  them  file  de- 
murrers and  others  do  not,  the  petition  should 
not  be  dismissed  as  to  the  defendants  who  did 
not  demur,  even  though  there  is  no  equity  in 
the  petition  as  to  any  of  the  defendants.  « 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39.  Pleading,  §  557.]  ^ 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dodge  County; 
Jno.  P.  Ross,  Judge  pro  hac. 
Action  by  C.  W.  Sapp  and  others  against 

A.  G.  Williamson  and  others.  Judgment  for 
defendants,  and  plaintifEs  bring  error.  Af- 
firmed. 

Charles  W.  Sapp,  George  W.  Sapp,  Jeff  D. 
Sapp,  Wm.  S.  Sapp,  Katie  Ward,  Lou  Pow- 
ell, and  Annie  Cobb  brought  their  petition 
against  the  Merchants'  &  Farmers'  Bank,  J. 
C.  Rawlins,  administrator  of  Susan  A.  Sapp, 
W.  B.  Sapp,  A.  G.  Williamson,  J.  C.  Rogers, 
sheriff,  T.  B.  Ragan,  and  Mollie  H.  Grace,  al- 
leging that  the  plaintiffs  were  the  children  of 
W.  B.  Sapp  and  his  wife,  Susan  A.  Sapp,  and 
are  the  heirs  at  law  of  the  latter,  who  died  in- 
testate in  1902 ;  that  at  the  September  term, 
1895,  of  the  superior  court  of  Dodge  county, 
Ragan,  as  surviving  partner  of  the  firm  of 
Ragan  &  Co.,  began  proceedings  to  foreclose 
a  mortgage  on  a  described  lot  of  land  against 
W.  B.  Sapp,  and  obtained  a  Judgment  of 
foreclosure  in  1898.  The  plaintiff  was  repre- 
sented by  J.  H.  Martin,  Esq.,  and  the  de- 
fendant by  Smith  &  Clements,  as  attorneys. 
On  May  28,  1898,  an  execution  issued  on  the 
foreclosure  judgment  was  levied,  and  a  claim 
was  Interposed  by  Susan  A.  Sapp,  which 
seems  never  to  have  been  disposed  of.  In 
this  case  the  plaintiff  was  represented  by  J. 
H.  Martin,  Esq.,  and  the  claimant  by  B.  Her- 
man, Esq.  In  1899  Ragan,  as  surviving  part- 
ner, filed  suit  in  the  counly  court  against  W. 

B.  Sapp  as  principal  and  D.  W.  Sapp  as  se- 
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curlly.  This  case  was  appealed  by  consent 
to  tiie  superior  court,  dismissed  for  the 
want  of  prosecution,  reinstated  on  the  same 
day,  and  seems  to  have  been  never  there- 
after disposed  of.  J.  H.  Martin,  Esq.,  .repre- 
sented the  plaintiff,  and  E.  B.  Milner,  Esq., 
the  defendant  in  19(H  Mollie  H.  Grace 
brought  a  petition  In  equity  against  W.  B. 
Sapp  and  J.  G.  Rawlins,  administrator,  to 
cancel  a  deed  from  W.  B.  Sapp  to  Susan  A. 
Sapp,  bearing  date  September  60,  1888,  to 
certain  described  lots  of  land;  among  them 
being  the  lot  embraced  in  the  mortgage  above 
referred  to,  all  of  such  lots  adjoining  each 
other,  and  being  embraced  in  one  tract.  The 
deed  purported  to  be  upon  a  consideration 
of  $1,000.  The  petition  also  sought  to  en- 
Join  Rawlins,  the  administrator,  from  selling 
the  land  described  in  the  deed  under  an  or- 
der granted  by  the  court  of  ordinary,  and  al- 
so sought  to  foreclose  a  mortgage  on  one  of 
the  lots  given  by  W.  B.  Sapp  to  Mollie  H. 
Grace.  Certain  of  the  heirs  at  law  of  Susan 
A.  Sapp  were  made  parties  defendant  to 
this  proceeding.  J.  H.  Martin,  Esq.,  repre- 
sented the  plaintiff,  and  W.  M.  Morrison, 
Esq.,  and  Messrs.  Hall  &  Wimberly,  repre- 
sented the  defendant.  At  the  same  time,  and 
In  the  same  court,  Ragan,  surviving  part- 
ner, brought  a  petition  in  equity  against  the 
same  parties  for  the  same  purposes  as  in- 
dicated in  the  petition  of  Mollie  H.  Grace; 
Ragan  setting  up  the  same  mortgage  which 
he  had  previously  foreclosed.  In  this  case 
the  attorneys  were  the  same  as  in  the  case 
of  Mollie  H.  Grace.  In  1904  the  Merchants' 
dt  Farmers'  Bank  obtained  a  Judgment  of 
foreclosure  on  one  of  the  lots  described  in 
the  deed  above  referred  to  against  Susan  A. 
Sapp,  and  the  mortgage  execution  was  levied. 
In  this  case  the  plaintiffs  were  represented 
by  J.  P.  Highsmith,  Esq.,  and  the  defend- 
ant was  in  default  In  1905  Ragan,  as  sur- 
viving partner,  brought  a  petition  in  equity 
against  the  Merchants'  &  Farmers'  Bank, 
Rogers,  sheriff,  and  Rawlins,  administrator, 
for  the  purpose  of  enjoining  the  sale  un- 
der the  mortgage  execution  of  the  Merchants' 
di  Farmers'  Bank,  so  far  as  it  related  to  one 
of  the  lots  therein.  In  this  case  the  plain- 
tiff was  represented  by  Messrs.  W.  L.  &  War- 
ren Grice,  the  bank  by  Messrs.  D.  M.  Rob- 
erts &  Son  and  J.  P.  Highsmith,  Esq.  The  sher- 
iff and  administrator  do  not  seem  to  have  been 
represented  by  counsel,  or  to  have  made  any 
defense.  There  was  no  process  annexed  to 
the  petition,  nor  does  it  appear,  to  have  been 
filed,  but  the  same  was  answered  by  the  bank. 
In  1905  Mollie  H.  Grace  brought  a  petition  in 
equity  against  the  bank,  Rogers,  sheriff,  and 
Rawlins,  administrator,  for  the  purpose  of  en- 
Joining  the  sale  of  another  lot  embraced  in 
the  mortgage  of  the  bank.  In  this  case  no 
process  was  annexed  to  the  petition,  nor  does 
the  same  appear  to  have  been  filed;  but  an 
answer  was  filed  by  the  bank.  The  plaintiff 
was  represented  by  Messrs.  W.  L.  &  Warren 
Grice,  the  bank  by  Messrs.  D.  M.  Roberts  & 


Son  and  J.  P.  Highsmith,  Esq.,  and  the  sher- 
iff and  administrator  by  J.  E.  Wooten  and 
W.  3f.  Morrison,  Esq.  Geo.  W.  Sapp  inter 
posed  a  claim  to  a  part  of  the  land  embraced 
in  the  mortgage  execution  of  the  bank,  and 
Charles  W.  Sapp  also  interposed  a  claim  to 
a  portion  of  the  land  embraced  in  the  mort- 
gage. While  the  litigation  was  in  the  stage 
above  referred  to,  what  purports  to  be  a 
consent  decree  was  entered.  This  decree 
bears  no  date,  but  purports  to  be  signed 
nunc  pro  tunc  as  of  May  16,  1905,  though^ 
as  a  matter  of  fact  it  was  not  signed  at  that 
time,  nor  at  the  May  term,  1905,  nor  at  any 
term,  nor  in  open  court  at  a  place  where  the 
court  was  held,  but  was  actually  signed  in  aa- 
other  county  after  the  adjournment  of  court, 
in  vacation,  at  chambers.  The  decree,  after 
stating  some,  if  not  all,  of  the  cases  above  re- 
ferred to,  recites  that  the  disqualification  of 
the  presiding  Judge,  Hon.  J.  H.  Martin,  is 
waived  by  all  parties,  and  by  consent  the  cases 
are  heard  and  determined  at  the  May  term, 
1905,  by  the  presiding  Judge,  without  the  inter- 
vention of  a  Jury.  It  is  then  decreed  that 
the  cases  be  consolidated;  that  the  claims 
filed  by  Susan  A.  Sapp,  Chas.  W.  Sapp,  and 
Geo.  W.  Sapp  be  withdrawn;  that  certain 
described  lands  be  sold  under  the  foreclosure 
Judgment  of  the  bank  and  Ragan  and  "under 
the  Grace  paper"  after  due  advertisement. 
It  provides  the  manner  In  which  the  sale 
shall  be  conducted  by  lots  and  the  disposition 
to  be  made  of  the  proceeds,  the  Ragan  mort- 
gage to  be  first  paid  in  full,  and  Ragan  be  paid 
$36.75  actual  expenses  incurred  in  the  injunc- 
tion matter  and  other  matters  relating  there- 
to ;  that  the  mortgage  of  Mollie  H.  Grace  be 
next  paid  in  full,  then  the  mortgage  of  the 
bank  be  next  paid,  tlien  another  debt  to  Ra- 
gan ;  and  that  Judge  Roberts,  attorney  for  the 
bank,  he  reimbursed  for  certain  actual  ex- 
penses in  defending  the  injunction  proceeding, 
and  that  the  costs  of  court  be  next  paid.  Aft- 
er the  payment  of  the  sums  above  referred  to, 
any  balance  remaining  is  to  be  turned  over  to 
the  administrator  of  Susan  A.  Sapp  for  the 
purposes  of  administration.  The  decree  then 
recites:  "It  is  further  understood  by  all 
the  parties  hereto  that  as  this  consent  decree 
was  agreed  to  on  May  16,  1905,  the  same 
being  a  day  during  the  regular  May  term, 
but  for  providential  cause  was  not  presented 
to  the  Judge  for  his  signature  at  the  time 
contemplated,  that  this  decree  be  now  signed 
nunc  pro  tunc  as  of  May  16,  1905,  all  parties 
consenting  hereto."  It  then  provided  that  the 
mortgage  lien  of  Mollie  H.  Grace  be  dis- 
placed, and  its  lien  attach  to  the  proceeds  In 
the  same  manner  as  If  the  mortgage  had 
been  duly  foreclosed,  and  that  the  several 
petitions  above  referred  to  be  dismissed,  and 
that  the  decree  supersedes  all  former  orders 
In  the  different  cases.  The  decree  was  sign- 
ed by  Messrs.  W.  L.  &  Warren  Grice  as  at- 
torneys for  Ragan.  G.  \v.  Sapp,  Chas.  W. 
Sapp,  and  Mollie  H.  Graqe,  and  by  W.  M. 
Morrison,  Esq.,  as  attorney  for  Rawlins,  ad- 
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nilnistfator,  aUd  by  Mesfifrs.  D.  M.  Roberts  & 
Son  and  J.  P.  Hlghsmith  as  attorneys  for 
tbe  bank,  and  by  vV.  B.  Sapp.  Upon  this 
decree  Judge  Martin  entered  the  following: 
"So  ordered  and  decreed.  Let  this  be  en- 
tered on  the  minutes  of  Dodge  superior  court*' 
There  appears  on  the  decree  an  entry  by  the 
derk  that  the  same  was  entered  on  the  mln- 
ates  of  the  court,  on  specified  pages,  May 
term,  1905. 

It  Is  alleged,  In  the  petition,  that  G.  W. 
Sapp  and  C.  W.  Sapp  never  consented  to  the 
terms  of  the  decree,  and  never  authorized  the 
attorneys  purporting  to  sign  the  decree  in 
tlielr  behalf  either  to  sign  the  same  or  to 
withdraw  their  claims,  and  that  they  are  In 
actual  possession  of  the  land  claimed,  and 
have   been   in  possession   more   than   seven 
years  under  a  parol  gift  of  their  father  and 
mother,  and  by  reason  of  the  gift  have  made 
valuable  improvements,  and  therefore  claim 
the  ownership  of  the  land.     Having  learned 
that  their  claims  had  been  wlthdrawti,  they 
prepared  a  second  claim  to  the  property  and 
tendered  It  to  the  sheriff,  when  he  proceeded 
to  sell  the  same  under  the  pretended  decree; 
but  the  sheriff  refused  to  accept  the  claim, 
upon  the  ground  that  the  creditors  and  ad- 
ministrator of  Susan  A.  Sapp  objected  there- 
to.    They  prepared  a  petition  setting  forth  the 
facts  herein  set  forth,  for  the  purpose  of  en- 
Joining  the  sale,  but  It  was  Impossible  for 
them  to  reach  a  qualified  judge  before  the 
time  for  the  sale,  and  therefore  they  simply 
filed  their  petition,  and  gave  notice  of  their 
claim  at  the  sale.     The  petition  and  claim 
were  disregarded  by  the  sheriff  and  the  lands 
were  sold  to  Williamson,  to  whom  the  sheriff 
executed  a  deed.    It  is  alleged  that  the  sale 
was  illegal,  for  the  reason  that  the  levy  and 
advertisement  did  not  state  the  name  of  any 
one  as  the  owner  of  the  land  levied  on.    All 
of  the  petitioners  aver  that  while  the  decree 
purports  to  have  been  granted  by  consent,  as 
a  matter  of  fact,  none  of  them  ever  consented 
thereto,  nor  authorized  any  attorney  or  any 
other  person  to  consent  to  any  such  decree, 
nor  did  they  waive  the  disqualification  of  the 
presiding  judge,  nor  did  they  agree  for  the 
decree  to  be  entered  during  vacation  without 
tbe  intervention  of  a  jury,  never  having  been 
consulted  in  reference  to  any  of  tnese  mat- 
ters.    The  plaintiffs  Jeff  D.  Sapp,   Wm.   S. 
Sapp,  Katie  Ward,  Lou  Powell,  and  Annie 
Cobb  show  that  so  far  as  they  are  concerned, 
although  they  were  parties  to  the  litigation 
in  which  the  decree  was  rendered,  the  decree 
does  not  even  purport  to  have  been  consented 
to  by  them,  or  by  any  person  In  their  behalf, 
and,  in  fact,  was  never  consented  to  by  them 
or   by  any  authorized  person  for  them.     It 
is  alleged  that  the  mortgage  in  favor  of  Mol- 
lie  H.  Grace  has  never  been  foreclosed,  and 
the  sheriff  had  no  authority  to  sell  the  land 
therein  mortgaged;  that  It  was  Illegal  to  sell 
onder  the  Bagan  mortgage  any  other  prop- 
erty than  that  embraced  In  the  mortgage  ex- 
ecution.   The  manner  In  which  the  proceeds 
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of  the  sale  were  directed  to  be  made  Is  at- 
tacked as  being  Illegal  and  unauthorized. 
The  payment  of  the  expenses  of  Ragan  is 
also  attacked  ajB  being  Illegal  and  beyond  the 
Jurisdiction  of  the  court.  The  different 
amounts  thftt  were  ordered  to  be  paid  to  dif- 
ferent parties  Is  alleged  to  be  Illegal  for  vari- 
ous reasons.  It  is  alleged  that  Rawlins,  as 
administrator  of  Susan  A.  Sapp,  had  no  au- 
thority to  consent  for  funds  arising  from  the 
sale  of  the  property  of  the  estate  to  be  ap- 
plied to  the  debts  of  W.  B.  Sapp  and  other 
claims  to  which  it  was  appropriated  by  the 
decree,  and  tbe  administrator  had  no  au- 
thority to  bind  these-  plaintiffs  in  regard  to 
the  matters  embraced  In  the  litigation.  The 
amount  of  the  indebtedness  Is  set  forth,  as 
well  as  the  value  of  the  property.  It  la 
distinctly  alleged  that  there  has  never  been 
any  necessity  for  the  decree  or  for  the  sale 
of  the  land,  for  the  reason  that  the  plaintiffs, 
as  heirs  of  Susan  A.  Sapp,  have  been  at  ail 
times  ready  and  willing  to  pay  the  Just  debts 
of  her  estate  and  divide  the  remainder  among 
themselves,  and  they  are  still  ready  to  do 
this,  and  they  are  also  ready  and  willing  to 
pay  all  the  Just  debts  of  W.  B.  Sapp  secured 
by  liens  to  which  the  land  may  be  legally 
subject.  It  is  also  alleged  that  the  decree  is 
Illegal,  because  granted  In  vacation,  at  cham- 
bers, out  of  the  county  In  which  the  litigation 
was  pending,  and  by  a  disqualified  judge. 
Plaintiffs  have  received  no  part  of  the  pro- 
ceeds of  the  sale,  and  the  sheriff  has  not  put 
Williamson,  the  purchaser,  in  possession ;  but 
Williamson  has  been  cutting  and  hauling  the 
timber  from  two  of  the  lots,  and  is  threaten- 
ing to  take  possession  of  the  land.  The  pray- 
er Is  that  the  sheriff  be  enjoined  froip  placing 
Williamson  In  possession,  and  that  he  be  en- 
joined from  taking  possession ;  that  all  of  the 
defendants  be  enjoined  from  interfering  with 
or  disposing  of  the  land  sold  by  the  sheriff; 
and  that  the  decree  be  declared  null  and  void 
and  be  set  aside;  and  for  general  relief  and 
process.  By  amendment  it  is  alleged  that  the 
decree  was  void  for  the  further  reason  that 
there  was  no  order  granted  or  taken  In  term 
time  providing  for  a  hearing  and  disposition 
of  the  case  in  vacation,  and  there  is  no  writ- 
ten consent  of  the  parties  In  the  premises. 

Williamson,  Mollle  H.  Grace,  and  Ragan 
filed  a  demurrer.  In  which  they  alleged  that 
there  was  no  equity  in  the  petition;  that  it 
appears  therefrom  that  the  plaintiffs  sue  as 
heirs  at  law  of  Susan  A.  Sapp,  and  that  her 
estate  is  represented  by  an  administrator, 
and  It  Is  not  alleged  that  the  administrator 
has  been  discharged  or  that  he  has  consented 
to  the  bringing  of  the  suit,  and  there  Is  no 
allegation  of  fraud  or  collusion  between  the 
administrator  and  the  other  defendants;  that 
it  does  not  appear  that  the  plaintiffs  are  all 
of  the  heirs  of  Susan  A.  Sapp,  nor  what  la 
the  Interest  of  each  of  them ;  that  the  ailega* 
tlon  In  reference  to  the  Irreparable  damages 
are  too  general  and  vague;  that  the  wrongs 
complained  of ,  are   merely   trespasses,    and 
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there  Is  no  allegation  of  insolvency ;  that,  so 
far  as  the  plaintiffs  Chas.  W.  Sapp  and  Geo. 
W.  Sapp  are  concerned,  there  is  no  allegation 
that  the  attorneys  who  signed  the  decree  in 
their  behalf  did  not  represent  them  in  the 
claim  cases ;  and  that  the  order  of  the  ordi- 
nary authorizing  the  sale  of  the  land  cannot 
be  collaterally  attacked. 

The  demurrer  was  sustained,  and  the  plain- 
tiffs excepted. 

De  Lacy  &  Bishop,  for  plaintiffs  in  error. 
W.  li.  &  Warren  Grlce,  D.  M.  Roberts  &  Son, 
and  W.  M.  Morrison,  for  defendants  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  While  the  record  in  this  case  con- 
tains only  the  petition  and  the  demurrer,  It 
fairly  bristles  with  allegations  of  fact  and 
averments  of  dates,  and  this  is  calculated  to 
beget  confusion.  But,  after  a  careful  consid- 
eration of  the  petition,  we  think  that  the  case 
at  last  can  be  resolved  by  the  application  of  a 
few  well-settled  principles.  The  judges  of 
the  superior  court  cannot  exercise  any  power 
out  of  term  time,  unless  the  authority  to  do 
80  is  expressly  granted  by  the  law,  or  an  or- 
der has  been  taken  in  term  conferring  author- 
ity to  render  a  judgment  in  vacation.  Civ. 
Cbde  1805,  S  4325.  The  law  expressly  author- 
izes such  judges  to  hear  and  determine,  in 
vacation,  without  an  order  passed  in  term, 
motions  for  new  trials,  certiorarls,  and  such 
other  matters  as  are  not  referred  to  a  jury, 
provided  application  is  made  by  either  party, 
or  his  counsel,  and  10  days'  notice  in  writing 
is  given  to  the  opposite  party  of  the  time  and 
place  of  hearing.  Civ.  Code  1895,  fiS  4323, 
4324.  What  purports  to  be  a  consent  decree 
in  the  present  case  was  not,  according  to  the 
allegations  in  the  petition,  entered  In  term 
time.  It  does  not  appear  that  an  order  was 
taken  In  term  authorizing  the  decree  to  be 
entered  in  vacation.  The  allegation  of  the  pe- 
tition is  that  there  was  no  such  order.  The 
matters  involved  were  such  as,  under  the 
law,  would  be  referred  to  a  jury,  unless,  by 
consent,  the  judge  was  authorized  to  pass 
upon  the  questions  of  fact  involved.  Even  if 
a  case  of  this  character  could  be  beard  in 
vacation,  under  the  sections  above  referred 
to,  providing  for  10  days'  notice,  there  was 
nothing  to  indicate  that  a  hearing  was  had 
under  this  provision  of  the  law.  On  the  con- 
trary, it  appears  from  the  very  paper  itself 
that  the  decree  was  not  so  signed,  it  being 
stated  therein  that  the  terms  of  the  decree 
ivere  agreed  upon  in  term  and  the  decree 
entered  nunc  pro  tunc.  While  an  order,  judg- 
ment, or  decree  may  be  entered  nunc  pro  tunc 
under  certain  conditions,  this  must  be  done 
in  term  time,  except  in  those  cases  where  the 
judge  is  authorized  to  act  in  vacation.  Of 
course.  It  is  within  the  power  of  the  parties 
to  waive  the  disquallflcation  of  the  judge, 
and,  when  such  waiver  is  made,  he  has,  in 
the  particular  case,  all  the  authority  he 
would  have  if  no  such  disqualification  ex- 
ited;   but  mere  waiver  of  tbe  disqualiflca« 


tlon  does  not  confer  upon  him  any  greater 
power  than  he  already  had  under  the  law. 
Even  if  the  presiding  judge  had  not  been  dis- 
qualified i^  the  present  case,  we  think  the 
decree  would  be  inoperative  for  the  reaaons 
above  referred  to. 

2.  As  tbe  decree  was  inoperative  as  a  judg> 
ment  of  the  court,  the  question  arises:  How 
far  is  the  paper  binding  upon  the  parties  who 
have  consented  thereto?  While  what  pur- 
ports to  be  a  consent  decree  may  fall  to  oper- 
ate as  a  judgment  binding  upon  the  parties 
on  account  of  the  want  of  jurisdiction  in  the 
court,  or  other  valid  reason,  still,  if  the 
terms  of  the  same  were  entered  into  upon 
a  sufficient  consideration,  agreed  to  by  the  par- 
ties with  a  full  knowledge  of  its  contents* 
it  would,  in  the  absence  of  fraud,  accident  or 
mistake,  be  operative  as  an  agreement  binding 
upon  all  of  the  parties  thereto.  Kidd  v.  Huff, 
105  Oa.  209,  31  S.  E.  430  (1);  Dr}ver  v.  Wood, 
114  Ga.  296,  40  S.  E.  257.  What  purports  to 
be  the  consent  decree  is  signed  by  counsel  in 
behalf  of  at  least  some  of  the  plaintiffs.  It 
is  distinctly  alleged  that  none  of  the  plaintiffs 
ever  consented  to  the  decree,  but  it  is  not 
denied  that  the  counsel  who  signed  the  decree 
were  the  counsel  of  record  of  those  parties 
whom  they  purported  to  represent  The 
signature  of  the  counsel  would,  therefore,  be 
prima  facie  evidence  that  the  parties  had 
consented  thereto.  The  control  of  counsel 
over  a  case  in  their  hand^  is  under  the  law 
very  broad,  and,  except  in  those  cases  where 
the  law  distinctly  declares  that  counsel  can- 
not bind  their  clients  by  agreement  entered 
into  in  reference  to  a  case  in  which  they  are 
employed,  the  consent  of  counsel  will  bind 
the  client  so  far  as  the  opposite  party  is  con- 
cerned; the  counsel,  of  course,  being  respon- 
sible to  his  client  for  any  loss  resulting  from 
the  fact  that  he  has  disobeyed  instructions, 
or  the  rights  of  his  client  have  been  preju- 
diced by  his  negligence.  But,  for  the  purposes 
of  this  case,  we  will  deal  with  what  purports 
to  be  a  consent  decree  as  Inoperative  upon 
the  plaintiffs,  both  as  a  judgment  and  as  an 
agreement;  for  in  our  opinion,  even  when  it 
is  so  dealt  with,  there  is  no  equity  in  the 
petition.  All  of  the  plaintiffs  sue  as  the 
heirs  at  law  of  Susan  A.  Sapp  In  refarence 
to  some  of  the  matters  involved.  Two  of 
the  plaintiffs  set  up  title  in  themselves— 
each  to  a  portion  of  the  lands  in  controversy. 

We  will  first  deal  with  the  petition  so  far 
as  it  relates  to  the  alleged  claims  of  the 
heirs  at  law  of  Susan  A.  Sapp.  It  must  be 
kept  in  mind  that  the  estate  of  Susan  A. 
Sapp  is  represented  by  an  administrator. 
The  bank  had  a  mortgage  execution  upon  a 
portion  of  the  lands  Involved  in  the  contro- 
versy; such  mortgage  having  been  given  by 
Susan  A.  Sapp.  A  sale  under  this  mortgage 
execution  had  been  enjoined  at  the  Instance 
of  Ragan  In  one  proceeding,  and  Mrs.  Grace 
in  another.  With  these  injunctions  removed, 
there  was  no  legal  obstacle  in  the  way  of  the 
bank  proceeding  to  sell  the  land  embraced  in 
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Its  iQortgafe  execution.    The  parties  who  had 
obtained  these  Injunctions  consented  to  the 
sale,  and  the  plaintiffs  had  no  concern  In  this 
matter.    Ragan  and  Mrs.  Grace  could  have 
dismissed  their  bills  and  the  Injunctions  been 
thereby  dissolved.    They  could  have  allowed 
their  bills  to  remain  pending,  and  It  was  no 
concern  of  the  plaintiffs  in  this  case  that 
they  had  consented  to  the  injunctions  being, 
In  effect,  dissolved.    E2ven  if  the  bank  had 
caused  a  sale  to  be  had  in  violation  of  the 
injunctions,  it  would  have  been  no  concern 
of  the  plaintiffs,  but  the  oflScers  of  the  bank 
and  its  counsel  would  have  rendered  them- 
selves amenable  to  the  court  for  contempt, 
and,  at  the  instance  of  Ragan  and  Mrs.  Grace, 
proceedings  might  be  had  to  punish  them  for 
contempt  or  to  restore  the  status.    But  the 
plaintiffs  had  no  concern  whatever  in  refer- 
ence to  this  matter.    If  the  mortgage  foreclo- 
sure judgment  was  a  valid  judgment  against 
the  administrator,  title  to  the  land  would 
have  passed  at  the  sale.    If  it  w4s  not  a  valid 
judgment,  no  title  would  have  passed.    But 
it  Is  said  that  under  the  terms  of  the  con- 
sent decree  the  proceeds  of  the  sale  were  to 
be  divided  in  such  way  as  to  prejudice  the 
heirs  of  Susan  A.  Sapp  that  claims  were  to 
be  paid  which  were  not  charges  against  her 
estate  at  all,  and  that  It  provided  for  the 
payment  of  the  debts  of  W.  B.  Sapp  out  of 
the  proceeds.    It  is  also,  in  effect  charged 
that  the  lauds  not  embraced  In  the  mortgage 
-were  to  be  sold  under  the  mortgage  execution. 
There  is  no  allegation  that  the  administrator 
of  Susan  A.  Sapp  is  insolvent,  nor  Is  it  al- 
leged that  tiie  securities  on  his  bond  are  In- 
solvent   If  the  sale  under  the  mortgage  ex- 
ecution of  the  bank  was  conducted  In  good 
talth  and  without  collusion  between  the  ad- 
ministrator and  the  bank,  the  sale  was  valid. 
And,  even  if  there  was  collusion  between  the 
administrator  and  the  bank,  and  Williamson 
'was  not  a  party  to  the  collusive  arrangement, 
but  bought  in  good  faith  as  the  highest  bid- 
der at  the  sale,  the  sale  would  be  valid.    But, 
If  the  administrator  had  been  faithless  to 
his  trust  in  any  way,  he  must  respond  to  the 
lieirs  of  the  estate  for  the  amount  which 
they  have  been  damaged.    If  the  adminis- 
trator has  agreed  to  pay  claims  out  of  the 
assets  of  the  estate  which  he  had  no  author- 
ity to  pay,  upon  an  accounting  he  will  be  held 
liable  to  the  heirs  for  such  amounts.    The 
decree  does  not  stand  in  the  way  of  the  heirs 
as  a  judgment,  and  if,  as  a  contract,  it  is 
binding  upon   the   administrator,    the   heirs 
may  still  go  behind  it,  and  show  that  he  has 
entered  into  an  agreement  which  was  unau- 
thorized by  law,  and  therefore  he  must  make 
sood  to  the  heirs  the  loss  they  have  sustained 
thereby.    As  to  all  of  the  matters  alleged  as 
claims  of  the  plaintiffs  as  heirs  at  law  of 
Susan  A.  Sapp,  they  have  an  adequate  remedy 
at  law  by  suit  against  the  administrator  and 
the  securities  on  his  bond,  and  it  is  not  neces-  j 
aary  that  the  paper  purporting  to  be  a  con- 
sent decree  should  be  canceled.  I 


3.  The  petition  also  sets  up  a  claim  of 
title  on  behalf  of  Geo.  W.  Sapp  and  Ghas.  W. 
aapp,  each  to  a  different  part  of  the  lan48 
In    controversy.    The    decree    purported   to 
withdraw  the  claimis  which  these  parties  had 
filed.    There  is  no  denial  of  the  fact  that  the 
counsel  signing  the  decree  in  their  behalf  rep- 
resented them,  and  it  was  within  the  author- 
ity of  counsel  to  withdraw  their  claims  if 
they  saw  proper,  being  liable  to  their  clients 
bi  the  event  it  was  contrary  to  instructions 
or  negligence  on  their  part    There  is  nothing 
in  the  decree  which  purports  in  terms  to  con- 
demn the  land  of  these  two  Sapps  to  any  of 
t}ie  executions.    It  only  purports  to  withdraw 
the  claims;   and,  so  far  as  they  constituted 
an  obstacle  to  the  sale,  such  obstacle  was 
thus  removed.    There  is  nothing  in  the  de- 
cree which  makes  the  land  subject  to  the  ex- 
ecutions, if  they  were  not  already  subject, 
and   there  is  nothing   which   prevents   the 
claimants  from  thereafter  asserting  title  to 
the  same.    They  claim  title  under  a  parol 
gift  from  their  father  and  mother;  such  gift 
being   followed   by    valuable   improvements. 
If,  at  the  time  that  their  father  was  the  own- 
er, he  gave  them  the  land  claimed,  and  in  pur- 
suance of  this  parol  gift  they  entered  in  good 
faith  and  made  valuable  improvements,  they 
would  have  a  complete  equity*  as  against  him 
and  as  against  all  persons  who  attempted  to 
acquire  any  interest  from  him  after  they  had 
entered  into  possession  and  made  improve- 
ments, and  while  they  were  still  in  posses- 
sion.   This  would  also  be  true  if  their  moth- 
er was  the  owner  of  the  property  and  the 
gift  emanated  from  her.    It  was  not  abso- 
lutely indispensable  to  the  completion  of  their 
equity  that  their  possession  should  continue 
for  seven  years.    Garbutt:  v.  Mayo,  57  S.  Bt 
495.    The  allegations  in  reference  to  tbo  pa- 
rol gift  and  the  improvements  made  on  the 
faith  of  the  same  are  meager,  but  possibly 
sufficient  to  withstand  a  general  demurrer* 
But  there  is  no  prayer  that  the  title  acquired 
under  this  parol   gift   be  recognized.    The 
prayers  of  the  petition  are  merely  to  restrain 
the  sheriff  from  putting  Williamson  in  pos^^ 
session  of  the  land  sold  under  the  mortgage 
execution  of  the  bank,  and  to  restrain  all  of 
the  defendants  from  interfering  with  any  of 
the  land  mentioned  In  the  petition,  and  to 
'set  aside  the  consent  decree  and  the  sale  in 
pursuance  thereof,   and   for  general   relief« 
The  prayer  for  general  relief  would  not  au- 
thorize a  decree  setting  up  the  title  under 
the  parol  gift,  for  It  is  well  settled  that  no 
relief  can  be  granted  under  such  prayer  ex- 
cept that  which  is  germane  or  connected  with 
one  of  the  specific  prayers.    Steed  v.  Savage, 
115  Ga.  97,  41  S.  E.  272.    What  might  be  the 
rights  of  these  two  Sapps  in  another  proceed- 
ing, in  which  they  set  up  their  title  under 
the  parol  gift  and  ask  for  an  Injunction  to 
prevent  the  sheriff  from  dispossessing  them, 
we  will  not  now  determine;   but,  under  the 
prayers  of  the  present  petition,  they  are  not 
entitled  to  a  decree  declaring  them  the  own- 
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era  of  the  property  as  against  the  mortgage 
execution  of  the  bank.  They  are  not  bound 
by  the  decree  as  a  Judgment,  and  they  are 
not  bound  by  the  decree  as  a  contract,  for  the 
reason  that  the  paper  does  not  purport  to  di- 
vest them  of  any  rights  which  they  might 
have  in  the  land.  They  may  hereafter  assert 
their  title  in  a  proper  proceeding  with  the 
proper  prayers.  Whether,  if  there  had  been 
a  prayer  in  the  present  case  for  this  relief, 
the  petition  would  have  been  multifarious, 
we  will  not  now  determine.  In  no  view  of 
the  case  do  we  think  there  was  any  equity 
in  the  petition. 

4.  As  to  the  defendants  who  demurred,  the 
petition  was  properly  dismissed,  but  it  should 
not  have  been  dismissed  as  to  the  defendants 
who  did  not  unite  in  the  demurrer.  Ballin. 
T.  Ferst,  55  Ga.  546  (4);  Byron  t.  Gunn,  111 
Ga.  806,  35  S.  E.  649  (2). 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur. 

(128  Oa.  72L) 

WRIGHT  V.  STAFFORD  &  SONS. 
(Supreme   Court  of  Georgia.    July    13,    1907.) 

1.  Wbit   of    Ebbob— Dismissait-Defsctb   in 
Pbocebdings. 

A  motion  for  a  new  trial  was  made,  which 
|)y  order  of  the  court  was  continued  from  time 
to  time  until  the  21st  of  May,  1906,  at  which 
time,  in  accordance  with  an  order  of  the  judge, 
the  movaiit  presented  a  brief  of  the  evidence  for 
approval.  The  presiding  judge  took  the  motion 
for  final  determination,  and  by  consent  of  par- 
ties and  an  order  passed  it  was  set  for  June 
2d.  in  a  different  county  from  that  where  the 
case  was  tried  (as  was  recited  in  the  hill  of 
exceptions).  On  the  hearing  the  judge  approved 
the  grounds  of  the  motion  and  also  the  brief 
of  evidence,  and  ordered  it  to  be  filed  with  the 
clerk  of  the  superior  court  of  the  co-unty  where 
It  was  pending  within  10  days.  No  objection 
or  motion  to  dismiss  appears  to  have  been  made 
In  the  superior  court.  He  also  overruled  the 
motion.  The  brief  was  filed  on  June  9th.  To 
the  overruling  of  the  motion  the  mov&nt  ex- 
cepted. A  motion  to  dismiss  the  writ  of  error 
was  made  on  the  ground  that  the  brief  of  evi- 
dence was  not  approved  until  June  2d,  and  filed 
June  Otb,  and  that  there  was  no  prior  order 
granted  giving  authority  for  the  hearing  of  the 
motion  or  the  presenting  or  approving  of  the 
brief  of  evidence  on  the  date  mentioned.  Held, 
that  the  motion  to  dismiss  will  be  overruled. 

2.  Execution— Claims  by  Thibd  Pebsons— 
Evidence— Admissibility. 

The  deeds  offered  in  the  present  case  did 
not  on  their  face  appear  to  be  connected  with 
the  land  in  dispute,  or  to  throw  any  light  on 
the  controversy.  The  motion  for  a  new  trial 
asserted  that  the  claimant  insisted  and  sought 
by  evidence  to  show  that  there  was  a  parol  par- 
tition. But  the  statement  as  to  the  evidence 
offered  was  so  vague  and  general  that  it  did 
not  show,  if  there  was  a  parol  division,  with 
any  distinctness,  what  it  was,  or  that  it  was 
sufllciently  perfected  to  pass  any  title.  Wheth- 
er it  could  be  made  sufficient  to  make  the  deeds 
admissible  is  not  decided. 

3.  Same. 

For  a  like  reason,  there  was  no  error  in 
excluding  from  evidence,  when  standing  alone, 
a  general  statement  by  a  witness  that  he  was 
a  witness  to  an  agreement  in  which  the  de- 
fendant in  fi.  fa.  and  his  father  and  other  chil- 
dren of  the  latter  made  a  partition  or  division 
**o£  all  the  lands,  including  the  lands  levied  on." 


It  was  erroneous  to  reject  evidence  tend- 
ing to  show  that  the  husband  of  the  claimant, 
under  whom  she  claimed,  made  an  exchange  with 
the  defendant  in  fi.  fa.  before  the  judgment 
against  him  was  rendered,  whereby  the  claim* 
ant's  husband  gave  to  the  defendant  an  interest 
in  50  acres  of  land  and  a  pair  of  mules  and 
wagon,  worth  $350,  lor  the -defendant's  inter- 
est in  the  land  In  controversy,  and  that  the  de- 
fendant took  possession  of  such  property  and 
afterwards  sold  it. 
6.  Wbit  of  Ebbob— Revebsal. 

The  judgment  is  reversed  and  the  case  re- 
turned for  a  new  trial.  In  order  that  all  legiti- 
mate evidence  may  be  offered  and  admitted, 
if  relevant.  This  court  does  not  now  express 
any  opinion  as  to  the  effect  which  the  evidence 
may  have,  or  whether  the  alleged  donor  ac- 
q^uired  a  title  superior  to  the  lien  of  the  execu- 
tion, or,  if  he  did,  whether  a  parol  gift  to  his 
second  wife-  and  her  children  (if  made)  would 
convey  such  a  title  or  interest  as  to  be  superior 
to  the  claim  of  one  of  his  heirs,  or  of  a  judg- 
ment creditor  of  such  heir. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Ooort,  Pike  Ck>anty; 
B.  J.  R^gan,  Judge. 

Action  between  Susie  Wright  and  J.  W. 
Stafford  &  Sons.  From  the  Judgment,  Susie 
Wright  brings  error.    Reversed. 

Robert  L.  Bemer,  for  plaintiff  in  error.  C. 
J.  Lester,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur. 


(UB  Ga.  4S) 
WESTERN   A   A.    R.    CO.   v.   TENNESSEE 

COAL,  IRON  A  R.  CO. 
(Supreme   Court  of  Georgia.    Aug.   10,   1907.) 
Ebbob,     Warr     of  —  ArriBMANCB  —  Divided 

COUBT. 

This  case  being  for  decision  by  a  full  bench, 
and  the  six  justices  being  evenly  divided  in  opin- 
ion, the  judgment  is  affirmed  by  operation  of 
law. 

(Syllabus  by  the  0>urt.) 

Error  from  Superior  Court,  Bartow 
County;    A.  W.  Fite,  Judge. 

Action  between  the  Western  &  Atlantic 
Railroad  Company  and  the  Tennessee  Coal, 
Iron  &  Railroad  Company.  From  the  Juds* 
ment,  the  Western  &  Atlantic  Railroad  Com- 
pany brings  error.    Affirmed. 

John  L.  Tye,  Neel  &  Peeples,  and  Tye  & 
Bryan,  for  plaintiff  in  error.  Thoe.  W.  Mil- 
ner  A  Sons,  for  defendant  in  error. 


PER  CURIAM, 
eration  of  law. 


Judgment  affirmed  by  op- 


(128  OfL  754) 
HART,   Atty.   Gen.,   v.  ATLANTA   TER- 
MINAL CO.  et  al. 
(Supreme   Court   of    Georgia.    July   19,   1907.) 

1.  Injunction— Gbounds  of  Relief. 

Without  reference  to  the  legality  or  il- 
legality of  the  claim-check  system  as  originally 
pnicticed,  it  was  alleged  and  evidence  was  in- 
troduced to  show  that  it  had  been  abandoned 
and  there  was  no  evidence  of  an  intention  to 
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reinstate  it.  Under  these  conditions,  there 
could  be  no  abuse  of  discretion  in  refusing  an 
injunctioD  in  regard  to  it. 

2.  Cabbivbs  —  Oabbiagb  of  Passenoebb  — 
Baogaoe  —  Special  Privileges  as  to 
Handling. 

In  the  case  of  Kates  v.  Atlanta  Baggage 
Co..  34  S.  E.  372,  46  L.  R.  A.  431,  107  Ga, 
637,  after  announcing  that,  "relatively  to  pas- 
sengers and  their  baggage,  the  duty  of  a  railway 
company  in  its  capacity  as  a  common  carrier 
begins  with  affording  to  them,  and  to  all  of  them 
alike,  proper  and  suitable  facilities  for  entering 
depots  to  purchase  tickets  and  take  passage,  and 
for  checking  baggage,  and  ends  with  affording 
to  them  like  facilities  for  leaving  such  depots 
and  obtaining  their  baggage  on  presenting  the 
checks  therefor,"  the  court  decided  that,  ^*if  a 
railway  company  in  good  faith  complies  with 
the  law  as  above  laid  down,  it  does  not  violate 
any  public  duty  or  deprive  anv  citizen  of  any 
lawful  right  by  granting  to  a  single  corporation 
or  individual  the  exclusive  right  of  entering 
its  trains  to  solicit  the  transportation  of  pas- 
sengers and  baggage,  or  by  renting  to  such  cor- 
poration or  individual  a  portion  of  its  baggage 
room  and  conceding  to  it  or  him  the  privileges 
necessarily  incident  to  the  occupancy  and' use 
thereof,  provided  that  so  doing  does  not  inter- 
fere with  the  exercise  by  any  other  person  of 
any  right  which  he  may  lawfully  demand  of 
the  company  as  a  common  carrier."  This  deci- 
sion was  concurred  in  by  the  entire  bench  of 
six  justices.  Upon  review,  it  cannot  be  re- 
versed except  bv  the  concurrence  of  the  entire 
bench ;  and  in  this  case  the  decision  must  stand, 
as  a  sufficient  number  of  justices  do  not  concur 
in  order  to  overrule  it. 

8.  Same. 

The  questions  of  law  In  the  present  case 
(the  claim-check  practice  not  being  now  involved, 
as  stated  in  a  previous  note)  are  substantially 
controlled  by  the  decision  in  the  case  above 
referred  ta 

4-  Injunction— Grounds  of  Relief. 

On  the  questions  of  fact  as  to  the  actual 
practice  followed  in  regard  to  baggage,  and 
other  issues  of  fact,  the  evidence  was  conflict- 
ing, and  there  was  no  abuse  of  discretion  on 
the  part  of  the  presiding  judge  in  denying  an 
injunction. 

5-  Pabttes— Pasties  Plaintiff— Real  Party 
IN  Interest— Amendment. 

The  Governor  of  the  state  passed  an  order 
••directing  that  the  Attorney  General  file  ap- 
propriate proceedings  in  the  proper  courts  in 
the  name  of  the  state,  to  correct  the  wrongs 
to  the  people  complained  of."  In  the  action 
brought  the  petition  stated  that  "this  suit  is 
instituted  by  virtue  of  an  executive  order  made 
by  Hon.  Joseph  M.  Terrell,  Governor  of  Geor- 
gia, on  the  day  of  May,  1906,  in  pur- 
suance of  his  authority  as  chief  executive  of 
the  state  of  Georgia,  and  in  pursuance  of  the 
anthority  vested  in  the  Honorable  John  O. 
Hart  as  the  Attorney  General  of  the  state  of 
Georgia^"  Held,  that  the  suit  was  substantial- 
ly one  by  the  state,  and  upon  special  demurrer 
raising  the  point  that  it  was  brought  in  the 
name  of  the  Attorney  General,  instead  of  in 
the  name  of  the  state,  it  could  be  amended. 

C.  Mandamus— Exclusion  of  Other  Reme- 
dies—Injunction. 

In  a  case  such  as  that  made  in  the  peti- 
tion, brought  for  the  benefit  of  the  public,  an 
ai>p]ication  for  injunction  would  be  an  appro- 
priate remedy,  if  the  facts  justified  it ;  and  the 
exclusive  remedy  was  not  by  writ  of  mandamus. 
7.  Writ  of  Error— Evidence. 

The  rulings  complained  of  as  to  the  evi- 
dence were  not  such  as  to  affect  the  decision 
above  made. 

Freeman,  J.,  dissenting  in  part. 
(Syllabus  by  the  Court.) 


Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  John  C  Hart,  Attorney  General, 
against  the  Atlanta  Terminal  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

Jno.  C.  Hart,  Atty.  Gen.,  Arnold  &  Arnold, 
and  Jno.  L.  Hopkins  &  Sons,  for  plaintiff  in 
error.  Dorsey,  Brewster  &  Howell,  Herbert 
Haas,  Rosser  &  Brandon,  and  Arthur  Hey- 
man,  for  defendants  in  error. 

FREEMAN,  J.  The  rulings  of  the  majority 
of  the  court  are  contained  in  the  headnotes; 
and  In  the  discussion  which  will  follow 
anything  that  may  be  said  which  Is  in  con-  . 
flict  with  such  rulings  Is  to  be  understood  as 
setting  forth  merely  the  individual  views  of 
the  writer. 

During  the  year  1906  the  American  Bag- 
gage &  Transfer  Company  filed  a  hill  against 
the  Atlanta  Baggage  &  Cab  Company  (here- 
inafter called  the  "Cab  Company")  and  the 
Atlanta  Terminal  Company  (hereinafter  call- 
ed the  "Terminal  Company"),  wherein  it  was 
sought  to  enjoin  the  ^ant  by  the  Terminal 
Company  to  the  Cab  Company  of  the  use  of 
a  system  of  "claim  checks,"  and  for  the  pur- 
pose of  having  declared  void  a  certain  con- 
tract between  the  Terminal  Company  and  the 
Cab  Company,  on  the  ground  that  such  con- 
tract was  in  violation  of  Const  art.  4,  §  2, 
par.  4.  Upon  a  trial  had  in  that  case  before 
the  judge,  a  temporary  injunction  was  grant- 
ed, to  which  judgment  there  was  exception 
to  this  court;  and  on  May  24,  1906,  the  Judg- 
ment of  the  court  below  was  reversed,  as 
will  be  seen  from  a  report  of  that  case  In 
Atlanta  Terminal  Co.  v.  American  Baggage 
&  Transfer  Co..  125  Ga.  677,  54  S.  E.  711. 
Afterwards,  upon  ap£)llcation  of  the  Transfer 
Company,  the  Governor  authorized  this  suit 
to  be  brought  by  the  Attorney  General.  The 
petition  avers  that  the  Terminal  Company  is 
a  railroad  corporation  of  this  state,  that  the 
Cab  Company  Is  a  corporation,  and  that  the 
Terminal  Company  Is  the  owner  of  the 
Terminal  Station  in  the  city  of  Atlanta, 
which  is  used  for  the  arrival  and  departure 
of  trains  of  the  Southern  Railway,  the  At- 
lanta &  West  Point  Railroad,  and  the  Cen- 
tral of  Georgia  Railroad  Companies,  who 
are  made  parties  to  the  suit.  The  Terminal 
Company  and  the  railway  companies  filed 
separate  answers.  The  Judge  refused  the  In- 
junction prayed  for,  and  the  plaintiff  prose- 
cuted a  writ  of  error  to  this  court.  The 
pleadings  are  voluminous,  and  much  evi- 
dence was  offered  by  both  sides.  The  con- 
tentions of  the  parties  In  the  pleadings  and 
the  evidence,  so  far  as  Is  necessary  for  an 
undertaking  of  the  questions  discussed,  will 
be  stated  In  the  opinion. 

The  privileges  granted  the  Cab  Company 
by  the  Terminal  Company,  complained  of  by 
the  plaintiff  in  error,  so  far  as  are  pertinent  to 
this  discussion,  are:  (1)  The  exclusive  con- 
trol of  checking  baggage  from  and  to  all 
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points  in  the  city  of  Atlanta  from  and  into 
the  baggage  room  of  the  Terminal  Station. 
<2)  The  ezdaaire  privilege  of  having  an 
office  in  the  depot  bnilding  from  which  to 
conduct  business.  (S)  The  exclusive  privi- 
lege of  soliciting  business  on  the  depot  prop- 
erty and  in  the  depot  building  from  pas- 
sengers. (4)  The  exclusive  privilege  of 
boarding  cars  of  the  several  railroad  com- 
panies entering  the  passenger  station,  for  the 
purpose  of  soliciting  the  delivery  in  the  city 
of  incoming  baggage.  (5)  The  exclusive 
privilege  of  receiving  from  the  Terminal 
Company  railroad  checks  and  checking  bag- 
gage at  hotels  and  residences  of  passengers 
when  tickets  or  evidences  of  the  right  to 
travel  are  exhibited  to  it  (6)  The  exclusive 
right  to  rent  and  occupy  for  the  purpose  of 
delivery  and  storage  of  baggage  of  incoming 
passengers  for  delivery  In  the  city  of  Atlan- 
ta, and  of  outgoing  passenger^,  prior  to  the 
diecking  of  such  baggage  with  railroad 
checks.  Elach  of  these  privileges  is  granted 
exclusively  to  the  Gab  CJompany  and  denied 
to  all  others.  Prior  to  the  decision  rendered 
by  this  court  on  May  24,  1906,  in  the  case  of 
Atlanta  Terminal  Company  v.  American 
Baggage  Company,  125  Ga.  677.  54  S.  E.  711, 
each  of  these  privileges  was  granted  and  en- 
Joyed  by  the  Cab  Company,  except  the  last 
After  the  rendition  of  that  opinion,  the 
Terminal  Company  cut  off  one  corner  of  its 
baggage  room  by  an  iron  railing,  about  three, 
feet  high,  and  furnished  the  same  to  the  Cab 
Company  in  which  to  store  outgoing  baggage 
prior  to  the  checking  of  the  same  by  railroad 
checks.  This  space  so  cut  off  opened  on  the 
driveway  from  which  trunks  and  other 
baggage  are  delivered  into  the  baggage  room, 
and  also  had  openings  into  the  remaining 
portion  of  the  baggage  room,  which  space 
the  Cab  Company  was  occupying  at  the  time 
this  suit  was  filed.  The  Terminal  Company, 
after  this  arrangement  was  made,  discon- 
tinued privileges  (1)  supra,  and,  refused  to 
receive  Into  that  portion  of  the  baggage  room 
not  rented  to  the  Gab  Company  any  trunk  or 
other  parcel  whatever  until  the  same  was 
accompanied  by  a  railroad  ticket  or  other 
right  to  travel  on  one  of  the  railroads  using 
the  station.  In  other  words,  the  Terminal 
Company  discontinued  the  claim-check  sys- 
tem, which  up  to  that  time  had  been  used  ex- 
clusively by  the  Cab  Company.  The  Ter- 
minal Company,  also,  after  the  rendition  of 
said  opinion,  denied  to  the  Cab  Company 
privilege  (5).  With  these  changes,  the  busi- 
ness of  receiving  and  discharging  baggage 
when  this  suit  was  filed  was  the  same  as 
it  was  when  the  case  in  125  6a.  677,  54  S. 
E.  711,  supra,  was  decided.  It  is  insisted 
by  the  plaintiff  in  error  that  each  of  these 
exclusive  privileges  granted  the  Cab  Com- 
pany is  illegal,  and  should  be  so  declared. 

1-4.  The  case  of  Kates  v.  Atlanta  Baggage 
&  Cab  Company,  107  Ga.  636,  34  S.  E.  372, 
46  L.  R.  A.  431,  decides  adversely  the  con- 
tentions of  the  plaintiff  In  error  as  respects 


the  right  to  grant  to  the  Cab  Company  the 
exclusive  privilege  of  having  an  office  In 
the  depot  building  for  the  transaction  of  its 
business,  of  boarding  the  cars  of  the  sev- 
eral railroad  companies  prior  to  entering  the 
station  for  the  purpose  of  soliciting  the  de- 
livery in  the  city  of  incoming  baggage,  of 
soliciting  business  on  the  depot  property  and 
In  the  depot  building,  of  checking  to  point  of 
destination,  with  raihroad  checks,  the  bag- 
gage of  passengers  at  hotels  and  residences. 
The  plaintiff  in  error  asks  that  the  Kates 
Case  be  reviewed  and  overruled.  The  Judg- 
ment in  the  case  was  concurred  in  by  a  full 
bench  of  six  Justices.  In  order  to  overrule 
it,  the  Judgment  of  reversal  must  be  con- 
curred in  by  a  full  bench  of  six  Justices.  Up- 
on a  review  of  the  Kates  Case,  a  sufficient 
number  of  justices  do  not  concur  in  order  to 
overrule  and  reverse  it  Therefore  that  de- 
cision must  stand  and  be  followed  as  to  all 
questions  decided  by  It  In  view  whereof, 
it  is  not  deemed  advisable,  In  this  connection, 
to  enter  upon  a  discussion  of  the  principles 
underlying  the  decision.  The  subject  is  treat- 
ed in  Beale  &  Wyman's  Railroad  Rate  Regu- 
lation, §§  809-816,  where  the  authorities  pro 
and  con  are  collated.  An  Inspection  of  the 
opinion  in  the  Kates  Case  will  reveal  that 
article  4,  S  2,  par.  4  (Civ.  Code  18d5,  S  5800), 
was  considered  by  the  court,  and  the  decision 
rendered  with  reference  thereto.  It  is  In- 
sisted by  plaintiff  in  error  that  the  right  of 
the  Terminal  Company  to  rent  to  the  Cab 
Company  space  in  the  baggage  room,  to  be 
exclusively  occupied  by  it  for  the  storage  of 
trunks  prior  to  offering  them  to  the  baggage 
master  to  be  checked  with  railroad  checks 
for  transportation,  was  not  decided  In  the 
Kates  Case.  The  defendants  insist  to  the 
contrary.  In  order  to  pass  upon  this  conten- 
tion, it  becomes  necessary  to  critically  ex- 
amine the  Kates  Case,  in  order  to  determine 
if  the  contention  of  defendants  in  error  is 
correct;  for,  if  they  be  correct  in  this  con- 
tention, the  Kates  Case  is  controlling,  as  has 
been  shown  above. 

The  facts  upon  which  the  opinion  in  the 
Kates  Case  is  based  are  stated  In  the  opin- 
ion. The  first  sentence  shows  this:  **The 
facts  necessary  for  a  clear  comprehension  of 
the  merits  of  the  petition,  under  whidi  the 
defendants  were  sougjit  to  be  enjoined,  may 
be  brlefiy  stated  as  follows."  It  will  not  be 
seriously  contended  that  the  legal  principles 
announced  arose  out  of  or  would  be  applica- 
ble to  a  different  state  of  facts  than  those 
stated  by  the  court  upon  which  the  opinion  is 
based,  even  though  an  examination  of  the 
record  should  reveal  a  material  difference. 
On  page  642  of  107  Ga.,  and  page  374  of 
84  S.  E.,  Judge  Little  states  the  questions  for 
determination  by  the  court  this  way:  **The 
evidence  was  In  direct  conflict  on  many 
points.  As  to  the  truth  of  the  allegations 
about  which  the  evidence  is  conflicting.  It 
is,  so  far  as  we  are  concerned,  settled  by 
the  determination  of  the  Judge;  and  the  rl^ht 
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of  the  petitioner  to  have  the  Judgment  re- 
fusing the  injunction  reversed  must  depend 
on  the  application  of  legal  principles  to  such 
of  the  allegations  as  are  not  contested  by  the 
evidence,  and  these  are,  first,  that  the  de- 
fendants permit  the  Cab  Company  to  enter 
the  passenger  trains  before  reaching  the  city 
for  the  purpose  of  soliciting  baggage,  and  re- 
fuse the  same  privileges  to  petitioner;  sec* 
ond,  that  the  servants  of  the  Cab  Company 
are  allowed  access  to  the  passenger  station 
for  the  purpose  of  soliciting  patronage  and 
for  more  conveniently  attending  to  its  busi- 
ness, and  this  privilege  Is  refused  to  petl* 
tioner;  third,  that  the  privilege  of  using  an 
office  In  the  baggage  room  of  the  defendants 
for  the  transaction  of  its  business  is  granted 
to  the  Cab  Company,  and  refused  to  Kates; 
fourth,  the  privilege  of  checking  the  baggage 
of  prospective  passengers  at  hotels  and  resi- 
dences in  advance  of  delivery  of  baggage  at 
the  passenger  station.*'  These  questions  were 
decided  against  the  contentions  of  Kates. 
Kates  also  claimed  in  his  petition  (top  of 
page  638  of  107  Gki.,  and  page  373  of  34  S. 
£2.)  that  the  Cab  Company  was  '*given  the 
exclusive  privilege  of  entering  the  depot 
building  foe  the  purpose  of  handling  trunks 
and  baggage,  and  of  issuing  what  is  known 
as  'claim  checks';  that  is  to  say,  that  com- 
pany is  allowed  to  deliver,  at  his  home  or 
elsewhere,  to  a  prospective  passenger,  its 
check  for  his  trunk,  and  on  delivery  of  a 
trunk  so  checked  at  the  baggage  room  it  is 
received  by  the  baggage  master  and  held 
until  the  check  is  presented,"  and  on  same 
page  (middle)  the  Cab  Company  *'is  allowed 
storage  in  the  baggage  room  for  the  baggage 
of  its  customers  hours  in  advance  of  the  de- 
parture of  outgoing  trains,  and  transacts  its 
business  in  the  baggage  room."  These  allega- 
tions were  denied  by  the  answer  (page  639, 
near  bottom  of  107  Ga.,  and  page  373  of  34  S. 
E.)-  *'Def endants  answered,  admitting  that  a 
contract  existed  with  the  Cab  Company,  but 
averring  that  no  exclusive  privilege  of  enter- 
ing the  depot  for  the  purpose  of  hauling 
trunks,  baggage,  etc.,  has  been  given  to  the 
Cab  Company ;  that  the  same  rights  which  are 
accorded  to  the  Cab  Company  as  to  the  re-^ 
ceipt  and  delivery  of  baggage  are  extended  to 
all  companies  and  persons  engaged  in  the 
bnsdness,  iDcluding  the  petitioner ;  that  the  pe- 
titioner, as  well  as  the  Cab  Company,  is  per- 
mitted by  the  board  of  control  to  give  claim 
checks  to  its  patrons,  which  the  baggage 
master  recognizes."  It  is  true  that  on  page 
641  the  judge  further  states:  "As  a  part  of 
his  evidence,  the  petitioner  introduced  a  con- 
tract •  •  •  by  which  it  was  provided  that 
[the  Cab  Company]  should  have  the  exclusive 
control  of  checking  baggage  from  all  parts  of 
the  city  of  Atlanta  into  and  from  the  bag- 
gage room  of  the  depot."  But,  notwith- 
standing this,  the  judge  treated  the  existence 
of  the  *'claim-check"  system  to  have  been  in 
issne  between  the  parties,  as  will  appear 
from  this  extract  from  the  opinion  on. page 


645,  near  middle,  of  107  Ga.,  and  i>age  375  of 
34  8.  E.:  ^  "Receiving  and  discharging  bag- 
gage is  one  of  the  duties  of  a  public  passen- 
ger carrier,  and  the  obligations  before  enu- 
merated apply  in  full  force  in  the  receipt  and 
discharge  of  baggage  at  the  Union  Passenger 
Station  in  the  city  of  Atlanta,  and  if  it 
should  be  found  to  be  true  that  the  defendant 
railroad  companies,  either  in  the  receipt  or 
delivery  of  baggage  by  their  baggage  master 
or  other  agents,  discriminated  against  any 
passenger  or  the  agent  of  any  passenger  in 
the  time  or  manner  in  which  baggage  was 
received  or  discharged  either  through  a  sys- 
tem of  claim  checks  or  otherwise,  such  dis- 
crimination would  be  a  palpable  violation  of , 
their  public  duties,  for  which  the  law  affords 
ample  remedy  by  Injunction  and  full  redress 
in  the  nature  of  damages." 

It  Is  urged  by  the  counsel  for  the  Cab 
Company  In  this  case  that  the  court  in  this 
extract  was  speaking  of  baggage  in  its  tech- 
nical sense,  having  in  mind  a  trunk,  the  cus- 
tody and  possession  of  which,  by  reason  of 
its  owner's  relation  to  the  railroad,  could 
at  once  be  legally  enforced  upon  it;  that  is, 
when  presented  with  a  railroad  ticket,  to  be 
checked  to  point  of  destination.  The  court, 
however,  could  not  have  had  this  view  of  the 
matter,  for  the  simple  reason  that  Kates 
was  not  complaining  that  there  was  a  re^ 
fusal  to  check  with  railroad  checks  trunks 
when  presented  with  the  evidence  of  the 
right  of  transportation.  His  complaint  in 
this  respect  was  that  the  baggge  master  re- 
ceived into  the  baggage  room  trunks  having 
on  them  claim  checks  of  the  Cab  Company, 
and  refused  him  the  same  privilege.  Nor 
could  the  court  have  had  in  view  the  com- 
plaint of  Kates  as  to  checking  baggage  by 
the  Cab  (Company  with  railroad  checks  at 
hotels  and  residences,  because  the  opinion 
deals  with  this  subject  and  upholds  this  spe- 
cial privilege  thus  given  to  the  Cab  Company 
as  being  legal.  It  hardly  seems  possible  to 
escape  the  conclusion  that  the  court  had  In 
mind  the  system  of  claim  checks  as  practiced 
at  the  station,  and  of  which  Kates  was  com- 
plaining. It  was  not  the  system  of  claim 
checks  in  and  of  itself  which  Kates  objected 
to.  He  had  the  perfect  right  to  have  a  sys- 
tem of  his  own,  just  as  the  Cab  Company 
had;  but  the  trouble  was,  as  claimed  by 
Kates,  that  the  baggage  master  recognized 
the  system  of  the  Cab  Company  and  received 
the  trunks  into  the  baggage  room,  but  re- 
fused to  recognize  those  upon  trunks  handled 
by  Kat^s.  The  court  says  that  *Mf  it  shoyld 
be  found  to  be  true  [that  is,  as  the  writer 
interprets  the  meaning  of  the  court,  if  the 
jury  on  the  final  trial  of  the  case  should  find 
It  to  be  true  that  the  baggage  master  re- 
ceived trunks  into  the  baggage  room  on  the 
claim  checks  of  the  Cab  Company  and  refus- 
ed a  like  privilege  to  trunks  handled  by 
Kates,  the  parties  being  at  issue  on  this  ques- 
tion] that  the  defendant  railroad  companies, 
either  in  the  receipt  or  delivery  of  baggage 
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by  their  baggage  master  or  other  agents,  dis- 
criminated against  any  passenger  or  the 
agent  of  any  passenger  in  the  time  or  man- 
ner in  -wliich  baggage  was  receiyed  or  dis- 
charged either  through  a  system  of  claim 
checks  or  otherwise,  such  di^rimlnation 
would  be  a  palpable  violation  of  their  public 
duties,**  etc.  It  is  clear  that  if  the  court  did 
not  decide  the  system  of  claim  checks,  prac- 
ticed as  claimed  by  Kates,  to  be  a  palpable 
Tlolation  of  the  public  duties  of  the  rail- 
roads, it  certainly  was  not  decided  to  be  le- 
gal, and  is  still  an  open  question,  so  far  as 
the  Kates  Case  is  concerned.  The  only  right 
of  storage  allowed  the  Cab  Company  in  the 
baggage  room  was  to  place  the  trimks  han- 
dled by  it  along  with  and  among  the  other 
trunks  in  the  baggage  room;  this  right  of 
storage  being  exercised  under  the  claim-check 
privilege.  It  is  certain,  so  far  as  storage 
privileges  were  concerned,  that  the  Cab  Com- 
pany had  no  separate  space  set  apart  to  it 
for  that  purpose.  The  conclusion  follows 
that  in  point  of  fact  the  Cab  Company  had 
no  right  of  storage  in  the  baggage  room  ex- 
cept that  accorded  by  the  claim-check  privi- 
leges, which,  being  a  matter  about  which 
there  was  conflicting  evidence,  was  not  de- 
cided, and  the  opinion  so  expressly  states. 
"The  right  of  the  petitioner  to  have  the  judg- 
ment refusing  the  injunction  reversed  must 
depend  on  the  application  of  legal  principles 
to  such  of  the  allegations  as  are  not  contest- 
ed by  the  evidence."  Page  642  of  107  Ga., 
and  page  374  of  34  S.  E.  One  of  the  conten- 
tions by  Kates  was  that  the  Cab  Company 
had  the  privilege  of  using  an  office  in  the 
baggage  room  for  the  transaction  of  its 
business^  and  this  right  was  denied  to  him. 
There  was  no  conflict  in  the  evidence,  nor 
denial  in  the  pleadings,  as  to  the  truth  of 
this  contention  by  Kates.  Whatever  busi- 
ness may  have  been  transacted  in  this  oflice 
by  the  Cab  Company  it  is  certain  that  the 
storage  of  trunks  was  not  a  part  of  such 
business.  The  original  record  in  the  case 
indicates  that  the  office  was  used  in  connec- 
tion with  incoming  baggage.  In  paragraph 
15  of  its  answer,  the  board  of  control  says: 
'*Therefore  it  Is  necessarily  true  that,  in 
order  to  do  this  work  effectively,  some  ar- 
rangement had  to  be  made  with  some  com- 
pany gi'anting  to  it  the  privilege  of  -meeting 
Incoming  trains  for  the  purpose  of  receipting 
for  baggage  to  be  delivered  to  the  passenger's 
residence.  In  order  to  do  this,  the  defendant 
had  to  furnish  the  company  thus  engaged 
with  an  office  in  which  business  could  be  con- 
ducted." Kates  attacked  the  right  of  office 
privileges  and  the  right  of  storage  privileges 
separately;  and  it  is  a  significant  fact  that 
the  court  treated  these  subjects  under  sepa- 
rate heads,  sanctioning  the  office  privilege  as 
legal,  and,  if  not  condemning,  certainly  re- 
fusing to  pass  on  the  legality  of  the  storage 
privilege,  because  Its  existence  as  an  ex- 
elusive  privilege  was  in  issue.  It  would  be 
fair  to  say  that,  in  view  of  the  foregoing,  the 


office  privilege  was  an  Incident  to  the  exclu- 
sive privileges  sanctioned  by  the  court,  and 
its  use  was  to  enable  the  Cab  Company  to 
enjoy  these  privileges,  and  to  that  extent  it 
was  legal. 

It  is  insisted,  however,  that  the  right  of 
the  Cab  Company  to  have  an  office  in  the  bag- 
gage room  from  which  to  conduct  its  busi- 
ness was  distinctly  decided;    that  there  is 
no  difterence,  in  principle,  in  the  right  to 
an  office  in  the  baggage  room  and  the  right 
of  storage  space;    that,  the  right  of  rental 
being  conceded,  the  right  of  use  fbr  all  pur- 
poses follows.     In  this  connection,  it  would 
be  well  to  determine  what  principle  the  Kates 
Case  decides.     It  will  not  be  Controverted 
that   the   exclusive   privileges   held   by   the 
court  to  be  legal,  which  were  granted  the 
Cab  Company  and  denied  to  Kates,  are  all 
based  upon  the  same  legal  principles.    They 
are  all  stated  together,  and  one  line  of  ar- 
gument applies  to  all.    The  court  on  page 
643  of  107  Ga.,  and  page  375  of  34  S.  E., 
says :    *'Tbe  merits  of  his  [Kates*]  complaint, 
if  any  exist,  must  be  found  in  the  fact  of 
the  refusal  of  the  defendant  to  grant  to  him 
the  opportunities  so  to  serve  the  public,  and 
thereby   better   his  business.     Whether  the 
refusal  so  to  do  is  proper  or  unlawful  does 
not  depend  upon  favor  or  Inclination  of  the 
railroad  company,  but   upon  the  plalntlfit*s 
right"     In  order  for   Kates,   therefore,   to 
show  that  he  was  entitled  to  an  office  in 
the  depot  building,  he  had  to  show  that  he 
had  a  legal  right  under  the  facts  to  compel 
the  railroads  to  grant  it  to  him.    The  court 
further  says  that,  "if  it  should  depend  upon 
favor,  thien  the  plaintiff  in  error  has  no  cause 
of  complaint,  because  fav^r  is  essentially  free 
and  voluntary,  and  may  not  be  demanded, 
and  it  is  in  this  view  we  come  to  measure 
by  the  legal  standard  what  are  the  rights 
of  the  petitioner  under  the  allegations  he 
makes,  as  against  the  rights  of  the  defend- 
ants to  control  property  to  which  they  have 
title,  and  consequently  the  right  of  use,  and 
the  plaintiff  in  error  [Kates],  to  succeed,  must 
establish   the   proposition  that  the   defend- 
ants as  common  carriers  are  in  law  bound 
to  afford  to  him  the  same  conveniences  and 
'facilities  for  carrying  on  his  business  which 
they  afford  to  others  engaged  In  the  same 
calling."    The  court  then  proceeds  to  argue 
that  Kates,  seeking  to  ply  his  private  busi- 
ness upon  the  railroads*   property,  has  no 
right  which  he  can  enforce.    The  decision  Is 
predicated  upon  the  proposition  that  the  rail* 
road  companies  have  the  right  to  exclude 
from  their  premises  persons  going  thereon 
for  the  purpose  of  transacting  private  busi- 
ness, and  that,  as  to  this  class,  the  property 
of  such  companies  is  private  property,  and 
they  therefore  have  the  right  to  grant  privi- 
leges to  one  and  deny  them  to  others;   cit- 
ing the  case  of  Fluker  v.  Railroad  Co.,  81 
Ga.  461,  6  S.  E.  529,  2  L.  R.  A.  843,  12  Am. 
St.  Rep.  328.    From  the  foregoing  it  seems 
to  be  clear:    (a)  That,  as  a  matter  of  fact. 
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the  Gab  Company  had  ao  separate  space  in 
the  baggage  room  for  storage  purposes.  It 
had  an  office  In  the  baggage  room,  but  bag- 
gage was. not  stored  in  the  office.  It  had  no 
storage  privilege  in  the  baggage  room  which 
was  held  to  be  legal  by  the  court ;  the  claim- 
check  privilege  being  in  dispute,  (b)  That 
the  court  decided,  on  legal  principles  (1)  that, 
as  to  Kates  seeking  to  ply  his  private  busi- 
ness, he  had  no  right  to  enjoin  the  railroad 
companies  from  granting  the  special  privi- 
leges to  the  Cab  Company  until  like  privi- 
leges were  granted  to  him ;  (2)  that,  except  as 
to  duties  as  passenger  carriers  which  they 
owed  the  public,  their  property  was  private 
property.  The  court  never  decided,  nor  was 
the  question  in  the  case,  that  Kates  could, 
in  the  suit,  assert  the  rights  of  passengers, 
or  the  rights  of  prospective  passengers.  Un- 
der the  decision  of  this  court  in  the  case  of 
Atlanta  Terminal  Company  v.  American 
Transfer  Co.,  125  Ga.  677,  54  S.  B.  711,  the 
rights  of  passengers  or  of  prospective  pas- 
sengers cannot  be  enforced  by  a  person  or 
corporation  seeking  only  to  carry  on  private 
business.'  The  conclusion  follows  that  this 
court  is  not  concluded  by  the  Kates  Case  In 
so  far  as  the  point  is  made  in  the  case  at 
bar  as  to  whether  the  Terminal  Company  can 
legally  contract  with  the  Cab  Company  to 
grant  exclusively  to  the  Cab  Company  space 
in  its  baggage  room  for  the  storage  of  out- 
going baggage  of  Its  patrons  prior  to  check- 
ing the  same  with  railroad  checks,  and  re- 
fuse to  receive  into  the  baggage  room  the 
trunks  of  all  other  persons  until  presented 
with  railroad  tickets,  or  evidence  of  the  right 
to  be  transported  over  one  of  the  lines  of 
railroad  using  the  station.  If  the  language 
in  the  fourth  headnote  in  the  Kates  Case 
be  susceptible  of  a  broader  construction,  it 
should  be  construed  and  limited  by  the  legal 
principles  underlying  the  decision,  and  by  the 
questions  really  made  and  decided.  The 
rights  of  that  portion  of  the  public  having 
business  with  the  railroads  could  not  be  en- 
forced or  their  wrongs  redressed  by  Kates, 
and  such  rights  were  not  involved  in  that 
case,  and  hence  could  not  have  been  decided. 
The  defendants  in  error  deny  that  the 
claim-check  system  was  in  force  when  this 
suit  was  filed,  and  the  evidence  in  support 
of  this  contention  is  not  contradicted.  There 
was  no  evidence  of  any  intention  to  renew 
tbfs  ^stem.  Therefore  the  judge  committed 
no  error  in  refusing  to  enjoin  this  practice. 
While  this  is  true,  the  system  will  be  con- 
sidered along  with  the  storage  privilege,  as 
the  same  legal  principles  are  applicable  to' 
botli.  Inquiry  will  therefore  be  had  as  to 
tbese  matters:  (a)  Whether  the  system  of 
"claim  checks"  as  practiced  before  the  ren- 
dition of  the  opinion  in  the  Atlanta  Terminal 
Co.  Case,  125  Ga.  677,  54  S.  B.  711,  was  or 
was  not  in  violation  of  law;  and  (b)  whether 
the  exclusive  occupancy  of  a  portion  of  the 
baggage  room  in  the  Terminal  Station  by  the 
C^b   Company,  after   the  rendition  of  that 


opinion,  as  shown  by  the  pleadings  and  evi- 
dence/ is  or  is  not  in  violation  of  law.  For 
ccmtenience,  these  two  questions  will  be  dis- 
cussed together.  The  claim-check  system  is 
not  of  itself  unlawful.  Any  person  or  cor- 
poration engaged  in.  the  business  of  hauling 
trunks  or  parcels  to  or  from  the  passenger 
station  can  establish  this  system  in  conduct- 
ing its  business.  The  "claim  check"  is  used 
simply  as  a  convenient  method  of  identifying 
the  parcel.  The  operation  of  this  system  by 
the  Cab  Company  is  stated  by  the  plahitlff 
and  admitted  by  defend&nt  to  be  as  follows: 
The  proposed  passenger  calls  for  the  Cab 
Company  to  transfer  his  trunk  from  his  home 
or  hotel  to  the  station.  The  Cab  Company 
sends  its  wagon  to  the  home  or  hotel,  and 
there  receives  the  trunk,  placing  one  of  its 
checks  on  trunk,  bearing  a  given  number, 
and  giving  to  the  proposed  passenger  a  dupli- 
cate check  carrying  the  same  number.  The 
trunk  is  then  ^nveyed  by  the  Cab  Com- 
pany's wagon  to  the  baggage  room  of  the 
Terminal  Company.  The  baggage  master  re- 
ceives the  trunk  into  the  baggage  room,  bear- 
ing the  check  of  the  Cab  Company.  The 
passenger  follows  the  trunk  at  whatever  time 
suits  his  convenience,  purchases  his  railroad 
ticket,  presents  this  to  an  employ^  of  the 
Terminal  Company  at  the  baggage  room,  ac- 
companied by  the  claim  check  issued  by  the 
Cab  Company,  and  receives  a  railroad  check 
for  his  trunk,  nothing  further  being  required 
of  him  in  identifying  his  trunk  or  otherwise. 
The  Terminal  Company  has  granted  the  Cab 
Company  the  exclusive  privilege  of  this  use 
of  claim  checks.  It  refuses  to  receive  into 
its  baggage  room  at  all  any  trunk  offered  by 
any  other  transfer  company  or  person,  wheth- 
er accompanied  by  a  claim  check  or  not,  un- 
less it  be  accompanied  by  a  railroad  ticket 
or  evidence  of  the  right  to  be  transported  as 
a  passenger  over  one  of  the  lines  of  railroad 
using  the  Terminal  Station.  If  the  proposed 
passenger  transports  his  trunk  in  person  and 
it  is  presented  to  the  baggage  master,  the 
privilege  of  depositing  the  trunk  in  the  bag- 
gage room  is  denied  him,  unless  he  presents 
with  the  trunk  a  railroad  ticket  If  he  should 
carry  his  trunk  to  the  baggage  room  before 
he  buys  his  ticket  he  would  be  compelled  to 
leave  his  trunk  unprotected  in  the  driveway 
or  make  other  disposition  of  it  while  he  went 
to  the  ticket  office,  some  distance  away,  in 
another  part  of  the  building,  to  purchase  a 
ticket.  The  driveway  for  the  delivery  of 
trunks  into  the  baggage  room  is  on  the  north 
side  of  the  building,  and  is  the  only  way  pro- 
vided by  which  baggage  is  received  or  de- 
livered. It  is  an  open  way  and  unprotected. 
If  the  trunk  should  be  presented  by  any  other 
transfer  company,  or  person  other  than  the 
owner,  admission  in  the  baggage  room  is  re- 
fused, if  the  proposed  passenger  has  not  seen 
proper  to  buy  his  railroad  ticket,  and  intrust 
it  with  such  transfer  company  or  person, 
or  if  such  proposed  passenger  did  not  himself 
appear  in  person,  identify  his  baggage^  and 
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present  his  railroad  ticket.  If,  when  such 
trunk  had  arrived  at  the  baggage  room,  the 
proposed  passenger  had  not  arrived, '  the 
trunk  would  have  to  be  cared  for  by  the  per- 
son In  charge  of  it,  exposed  to  the  weather, 
until  the  owner  should  appear  with  his  trans- 
portation and  identify  the  trunk.  Neither 
the  railroad  companies  nor  their  agent,  the 
Terminal  Company,  have  provided  any  place 
whatever  for  the  deposit  of  baggage  or  for 
its  temporary  storage.  A  rule  has  been 
promulgated  and  enforced  that  no  trunks  or 
other  parcels  intendied  to  be  transported  on 
the  railroad  as  baggage  should  be  received 
into  the  baggage  room  under  any  circum- 
stances, except  those  bearing  the  Cab  Com- 
pany'si  checks,  unless  the  same  was  accom- 
panied by  railroad  tickets,  and  when  thus 
presented  would  be  checked  as  baggage. 
Such,  in  brief,  was  the  method  of  doing  busi- 
ness as  respects  the  receipt  of  trunks  at  the 
baggage  room  at  the  time  the  decision  in  the 
Atlanta  Terminal  Company  Case,  supra,  was 
rendered.  Shortly  after  the  decision  in  that 
case,  and  before  this  suit  was  filed,  a  rule  was 
made  that  no  trunk  or  other  parcel  whatever 
would  under  any  circumstances  be  received 
into  the  baggage  room  unless  accompanied 
by  railroad  tickets;  the  right  of  the  Cab  Com- 
pany to  deliver  the  trunks  of  its  patrons 
being  thereby  revoked.  In  lieu  of  this  priv- 
ilege thus  denied  the  Cab  Company,  the  Ter- 
minal Company  allowed  the  Cab  Company 
to  occupy  a  part  of  the  baggage  room  itself, 
which  space  opened  on  the  driveway  and  also 
opened  into  the  balance  of  the  baggage  room 
not  rented.  Into  this  space  the  Cab  Company 
delivered  the  trunks  of  its  patrons,  where 
they  remained  until  the  proposed  passenger 
appeared  and  bought  his  railroad  ticket  He 
then  took  his  railroad  ticket  and  his  claim 
check,  and  presented  it  in  the  depot  build- 
ing to  the  agent  of  the  Cab  Company,  this 
office  being  not  In  the  baggage  room,  but  on 
the  passage  leading  from  the  ticket  office  to 
the  train  shed.  When  thus  presented,  such, 
agent  of  the  Cab  Company  would  take  the 
ticket  and  claim  check,  and  go  a  short  dis- 
tance to  the  space  in  the  baggage  room  oc- 
cupied by  the  Cab  Company,  where  the  trunk  ^ 
was  identified  by  the  claim  check  and  ten- 
dered to  the  baggage  master,  who  received 
it  and  gave  a  railroad  check.  This  check  was 
handed  the  passenger  by  the  agent  of  the  Cab 
Company,  who  could  then  proceed  on  his 
Journey  without  any  further  trouble  or  In- 
convenience. These  privileges  of  having  an 
office  in  the  depot  building  and  of  renting 
space  in  the  baggage  room  or  elsewhere  from 
the  Terminal  Company  were  exclusively  en- 
joyed by  the  Cab  Company.  All  other  per- 
sons, whether  tendering  baggage  in  person, 
or  through  the  medium  of  other  transfer 
companies  or  draymen,  desiring  to  have  bag- 
gage checked,  were  compelled  to  tender  raff- 
road  tickets  simultaneously  with  the  baggage 
before  their  trunks  were  received  in  the  bag- 


gage room,  in  the  same  way  and  manner  as 
when  the  claim-check  system  was  in  force. 

The  plaintiff  insisted  that  the  claim-check 
system  was  discontinued  because  of  the  deci- 
sion in  the  Atlanta  Terminal  Company  Case, 
supra,  and  that  the  claim  that  exclusive 
space  was  rented  to  the  Cab  Company  was 
only  a  subterfuge  to  avoid  the  ruling  in  that 
case,  and  thus  continue  the  same  discrimina- 
tion against  the  public  as  practiced  by  the 
claim-check  system;  that  the  Inconvenience 
to  the  general  public  in  procuring  railroad 
checks  for  baggage  was  greater  since  the 
change  than  before;  that,  when  the  change 
was  made,  the  spac^  which  had  been  up  to 
that  time  used  for  incoming  baggage  was  used 
for  outgoing  baggage  and  vice  versa,  and  the 
distance  the  passenger  would  have  to  walk 
to  procure  his  baggage  checked,  was  greater 
than  it  was  before,  while  the  patrons  of  the 
Cab  Company  had  no  further  to  walk  than 
before,  the  Cab  Company's  office  being  on  the 
way  to  the  train  shed.  The  defendant  denied 
that  any  such  motive  prompted  the  change; 
and  claimed  that  the  Terminal  Company,  as 
agent  of  the  railroads,  owed  no  public  duty 
to  any  person  in  respect  to  checking  ba^age 
until  such  person  had  obtained  the  right  to 
travel  by  the  purchase  of  a  railroad  ti^et, 
and  that,  when  such  evidence  of  the  rela- 
tion of  passenger  and  carrier  had  been  es- 
tablished, everybody  was  treated  alike ;  that 
the  facilities  for  serving  the  public  were 
ample;  that  space  In  the  baggage  room  not 
necessary  for  this  purpose  was  not  impressed 
with  any  public  use,  and  was  private  prop- 
erty, and  that  it  had  the  right  to  rent  it  to 
the  Cab  Company  if  it  chose  to  do  so.  For 
similar  reasons,  the  Terminal  Company  in- 
sisted that  the  claim-check  system  was  l^al. 

Mr.  Justice  Little  in  the  Kates  Case,  107 
Ga.  645,  34  S.  E.  375,  says:  "It  is  a  sound 
legal  principle  that  a  railway  company  as  a 
common  carrier  cannot  grant  to  any  person 
or  persons,  or  to  any  part  of  the  public,  rights 
or  privileges  which  it  refuses  to  others,  but 
must  treat  all  alike.  Receiving  and  dischar- 
ging baggage  is  one  of  the  duties  of  a  public 
passenger  carrier."  It  being  the  duty  of  u 
carrier  as  such  to  receive  the  baggage  of 
those  who  desire  to  travel  upon  its  lines.  It 
is  its  duty,  also,  to  provide  suitable  and  con- 
venient facilities  for  the  reception  thereof. 
Such  facilities  as  it  prepares  must  be  furnish- 
ed without  discrimination  to  all  alike  who  de- 
sire to  avail  themselves  of  the  use  of  such 
facilities.  This  is  a  public  duty.  It  is  not 
granted  as  a  favor,  but  may  be  demanded  as 
a  right.  The  right  to  have  baggage  tran^ 
ported  by  a  common  carrier  is  incidental  to 
the  right  of  the  owner  thereof  to  be  trans- 
ported. Incidental  in  the  sense  that  no  right 
to  have^  baggage  transported  arises  unless  the 
owner  thereof  procures  the  right  of  transpoi^ 
tation  for  himself.  The  price  paid  for  a  rail- 
road ticket  is  the  consideration  for  the  right 
of  transportation  of  t)oth  person  and  baggage, 
and  is  equally  obligatory  upon  the  carrier. 
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The  price  paid  for  the  ticket  pays  for  the 
transportation  of  the  baggage  in  the  same 
waj  that  it  pays  for  the  transportation  of  the 
person.  3  A.  &  E.  Enc.  Law»  543;  Hutch. 
Car.  (ed.  1906)  (  1241:  6  Cyc.  663.  A  railway 
company  has  the  right  to  make  and  enforce 
reasonable  rules  for  the  conduct  of  its  busi- 
ness. A  rule  requiring  the  purchase  of  a 
tidcet  before  a  parcel  is  checked  for  transpor- 
tation as  baggage  is  a  reasonable  rule,  and  a 
rule  requiring  that  the  ticket  be  exhibited 
to  the  proper  agent  before  such  checking  is 
done  is  a  reasonable  ona  It  does  not  follow, 
however,  that,  until  the  relation  of  passenger 
and  carrier  is  established  by  the  purchase 
of  a  ticket,  the  railway  company  owes  no 
public  duty  to  the  person  desiring  to  become 
a  passenger.  The  railway  company  owes  to 
the  person  desiring  to  become  a  passenger  the 
duty  to  afford  him  all  necessary  and  con- 
venient facilities  for  entering  into  contractual 
relations  with  it.  It  is  the  duty  of  such 
company,  when  such  rules  as  aboye  indicated 
are  made,  where  the  only  way  provided  for 
entering  trains  by  both  passengers  and  bag- 
gage is  through  a  depot  provided  for  such 
purpose,  to  furnish  suitable  waiting  rooms  for 
the  comfort  and  convenience  of  passengers 
after  the  purchase.of  tickets,  and  of  prospec- 
tive passengers  before  purchase  of  tickets, 
to  provide  suitable  and  convenient  offices 
where  tickets  can  be  purchased,  and  to  pro- 
vide suitable  baggage  rooms  for  the  recep- 
tion of  tnmks  and  parcels  to  be  checked  for 
transportation.  The  person  desiring  to  be- 
come a  passenger  has  the  right  to  demand  the 
use  of  these  facilities  for  the  purpose  of  en- 
tering into  contractual  relations  with  the  car- 
rier for  a  reasonable  time  preceding  the  ac- 
tual consummation  of  the  contract  of  car- 
riage. These,  being  public  duties,  must  be 
performed  by  the  carrier  for  every  person  de- 
siring to  use  such  facilities  with  fairness  and 
Impartiality,  and  without  any  discrimination 
whatever.  As  to  these  dirties  the  property  of 
the  carrier  is  Impressed  with  a  public  use, 
and  no  exclusive  privileges  can  be  granted 
by  the  carrier  to  any  corporation  or  x>erson  in 
the  enjoyment  of  them  or  any  of  them.  It 
is  private  property  only  as  between  the  car- 
rier and  those  of  the  general  public  who  have 
no  occasion  to  use  It  for  purposes  of  transpor- 
tation. Donovan  v.  Penn.  Co.,  199  U.  S.  279, 
26  Sup.  Ct.  91,  50  L.  Ed.  192.  It  is  well  set- 
tled that  no  hackman  can  be  prevented  from 
driving  to  the  carrier's  depot  when  his  hack 
contains  a  prospective  passenger,  because  in 
respect  to  prospective  passengers  as  well  as  in 
respect  to  those  who  have  perfected  the  con- 
tract of  carriage,  such  property  Is  impressed 
with  a  public  use.  ''A  passenger  upon  ar- 
riving at  the  station,  in  whatever  vehicle,  is 
«^ntltled  to  have  such  facilities  for  entering 
the  company*s  depot  as  may  be  necessary." 
Donovan's  Case,  199  U.  S.  296,  26  Sup.  Ct 
95  [50  L.  Ed.  192].  He  has  the  right  to  enter 
the  depot.  He  has  the  right  to  sit  in  the 
waiting  room  prior  to  the  purchase  of  a  tick- 


et He  has  the  right,  in  common  with  the 
general  public,  to  the  use  of  any  and  all 
facilities  provided  as  preliminary  to  enter- 
ing into  the  actual  contract  of  carriage.  The 
rights  he  may  demand  for  himself  he  may 
demand  for  such  parcels  as  under  the  law  he 
has  the  right  to  have  transported  by  the  car- 
rier as  baggage.  If  a  prospective  passenger 
carries  his  trunk  on  his  shoulder,  or  in  his 
own  private  dray,  intending  presently  to  en- 
ter into  contractual .  relations  with  the  car- 
rier, and  presents  the  same  to  the  baggage 
master,  it  is  the  duty  of  the  baggage  master 
to  receive  it  into  the  baggage  room  as  a  par- 
cel to  be  subsequently  checked  as  baggage 
proper.  Thus  presenting  a  trunk  is  notice  to 
the  carrier  that  such  person  intends  in  a 
reasonable  time  to  perfect  a  contract  with  the 
carrier  whereby  the  trunk  will  be  checked  as 
baggage^  for  transportation;  or,  if  the  pro- 
spective passenger  sends  his  trunk  by  his 
servant  or  by  a  transfer  company,  the  same 
duty  would  arise  upon  the  part  of  the  car- 
rier, and  the  presentation  of  such  parcel 
would  be  notice  to  the  carrier  that  the  own- 
er would  appear  in  a  reasonable  time  and 
demand  that  the  parcel  be  checked  for  trans- 
portation. It  would  be  but  the  first  step  in 
using  the  facilities  of  the  carrier  to  enter  into 
contractual  relations  with  it  for  the  transpor- 
tation of  himself  and  baggage.  The  carrier 
would  have  the  right  to  prescribe  and  enforce 
such  rules  as  would  be  reasonable,  taking 
into  consideration  the  custom  prevailing 
among  the  traveling  public,  as  to  how  long 
before  the  departure  of  trains  such  parcels 
could  be  thus  delivered,  in  order  that  con- 
gestion in  the  baggage  rooms  would  be  pre- 
vented, to  provide  for  the  identification  of 
such  parcels  when  railroad  checks  should 
be  subsequently  demanded,  and  for  storage 
charges  similar  to  those  prevailing  when  in- 
coming baggage  Is  not  called  for  in  a  reason- 
able time.  This  being  one  of  the  public  du- 
ties of  the  carrier  arising  from  the  use  of 
property  impressed  with  a  public  use,  it  is  a 
privilege  which  any  person  desiring  to  con- 
tract with  the  carrier  has  the  right  to  enjoy. 
It  follows  that  the  claim-check  system,  the 
use  of  which  was  granted  exclusively  to  the 
Cab  Company  and  denied  to  everybody  else, 
is  a  palpable  violation  of  a  public  duty;  the 
vice  in  the  system  as  practiced  being  the  re- 
ception into  the  baggage  room  of  the  trunks 
of  its  patrons  prior  to  the  appearance  of  the 
owners  with  railroad  tickets,  and  denying 
'  this  right  to  all  other  persons.  The  foregoing 
applies  with  equal  force  to  the  space  occupied 
by  the  Cab  Company  in  the  baggage  room  of 
the  Terminal  Company.  Instead  of  receiving 
the  trunks  hauled  by  the  Cab  Company  into 
the  baggage  room  along  with  other  trunks, 
one  corner  of  the  baggage  room  is  set  apart 
to  the  Cab  Company's  exclusive  use,  and 
the  trunks  hauled  by  it  received  into  this 
space.  The  effect  is  the  same.  A  passenger 
carrier  cannot  thus  prefer  the  Cab  Company 
in  the  discharge  of  a  outy  it  owes  to  all  alike. 
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In  the  Terminal  Company  Case,  supra,  the 
majority  of  the  court,  If  they  did  not  decide 
that  the  claim-check  system  as  practiced  was 
Illegal,  at  least  broadly  hitimated  that  It  was 
80.  If  the  claim-check  ^stem  as  practiced  be 
illegal,  it  is  difficult  to  perceive  how  the  right 
of  stcrrage,  as  practiced,  would  be  legal.  In 
the  case  at  bar  the  suit  is  brought  on  behalf 
of  passengers  and  prospective  passengers ;  on 
behalf  of  that  portion  of  the  public  who  do 
not  depend  on  the  favor  .of  the  transportation 
companies,  but  who  may  demand  as  a  mat- 
ter of  right  equal  and  impartial  treatment 
The  facilities  and  conveniences  enjoyed  by 
that  portion  of  the  public  patronizing  the 
Cab  Company  hi  receiving,  storing,  and  check- 
ing baggage,  and  denied  to  others,  is  an  un- 
just discrimination  and  a  violation  of  the 
public  duties  of  the  railroad  companies, 
whether  practiced  directly  by  tfiem  or 
through  their  chosen  agent,  the  Terminal 
Company,  whether  by  means  of  a  claim- 
check  system  or  -renting  exclusive  space  in 
the  baggage  room.  The  means  by  which  the 
discrimination  is  brought  about  is  not  ma- 
terial It  is  the  discrimination  itself  that  is 
obnoxious.  A  common  carrier,  holding  him- 
self out  to  the  public  as  such,  is  bound  to  re- 
ceive all  goods  and  passengers  offered  that  he 
is  able  and  accustomed  to  carry,  upon  com- 
pliance with  such  reasonable  regulations  as 
he  may  adopt  for  his  own  safety  and  the 
benefit  of  the  public.    Civ.  Code  1895,  9  2298. 

It  is  insisted  in  this  case  that  the  carrier 
has  adopted  a  rule  which  the  agent,  the  Ter- 
minal Company,  Is  bound  to  obey,  to  the  ef- 
fect that  no  parcel  shall  be  received  into  the 
baggage  room  unless  the  same  be  accompa- 
nied by  a  railroad  ticket;  that  this  rule  is 
adopted  for  its  own  safety,  as  well  as  for  the 
benefit  of  the  public.  It  is  conceded  that  a 
rule  is  reasonable  which  provides  that  no 
parcel  shall  be  checked  with  a  railroad  check 
for  transportation  before  the  presentation 
of  a  railroad  ticket,  but  it  does  not  follow, 
because  this  regulation  is  reasonable  and  Is 
for  the  protection  of  the  carrier,  that  a  regu- 
lation refusing  admission  Into  the  baggage 
room  of  any  parcel  whatever  until  the  trans- 
portation is  provided  would  be  a  reasonable 
rule  either  for  the  the  protection  of  the  car- 
rier or  for  the  public  interest  From  a  con- 
sideration of  the  method  of  checking  bag^ 
gage  for  transportation  at  the  Terminal  Sta- 
tion by  that  portion  of  the  public  not  patron- 
izing the  Cab  Company,  it  Is  evident  that 
such  a  rule  is  not  In  the  interest  of  the  pub- 
lic. Nor  Is  such  a  rule  necessary  for  the  car- 
rier's protection.  The  argument  is  stressed 
that  the  public  would  impose  upon  the  rail- 
road and  have  trunks  and  other  parcels 
transported  when  the  owner  was  not  a  pas- 
senger. This  could  not  arise,  because,  after 
the  package  is  received  in  the  baggage  room, 
it  cannot  be  checked  for  transportation  until 
the  railroad  ticket  is  presented.  If  not  check- 
ed for  transportation,  then  the  Terminal  Com- 
pany can  collect  storage.    No  reason  has  been 


suggested  which  sustains  such  a  rule  being 
reasonable.  See  6  Cyc.  670;  Coffee  ▼.!#.& 
N.  R.  Co.,  76  MiSB.  569,  25  South.  157,  46 
L.  R.  A.  112,  71  Am.  St  Rep.  535. 

5.  The  defendants  make  the  point  by  de- 
murrer that  the  suit  Is  brought  in  the  name 
of  the  Attorney  General,  and  not  in  the  name 
of  the  state;  that  the  Attorney  General  has 
no  authority  to  maintain  the  suit  In  his  name. 
The  suit  Is  brought  in  the  following  lan- 
guage: "John  C.  Hart,  as  Attorney  General 
of  the  state  of  Georgia,  in  its  behalf  and  by 
virtue  of  the  authority  vested  by  law  In  said 
office,  and  by  an  executive  order  made  May 

,  1906,  avers  as  follows."   Paragraph  39 

of  the  petition:  *This  suit  Is  instituted  by 
virtue  of  an  executive  order  made  by  Honor- 
able Joseph  M.  Terrell,  Governor  of  Georgia, 
and  on  the day  of  May,  1906,  in  pur- 
suance of  his  authority  as  the  chief  executive 
of  the  state  of  Georgia,  and  In  pursuance  of 
the  authority  vested  In  Hon.  John  Cw 
Hart,  as  the  Attorney  General  of  the  state 
of  Georgia."  The  executive  order  referred  to 
is  as  follows:  "After  reading  the  forgoing 
petition,  it  is  directed  that  the  Attorney  Gen- 
eral file  appropriate  proceedings  in  the  proper 
courts,  in  the  name  of  the  state,  to  correct 
the  wrongs  to  the  people  complained  of."  It 
is  urged  that  this  is  not  the  suit  of  the  state, 
but  the  suit  of  the  Attorney  General;  that 
the  only  suit  that  could  be  brought  was  In  the 
name  of  the  state  by  the  Attorney  General. 
Atkinson  ▼.  Cawley,  112  Ga.  485,  37  S.  B. 
715,  Is  relied  on  as  authority  for  this  position. 
In  that  case  the  suit  was  brotight  by  "W.  Y. 
Atkinson,  Governor  of  the  state  of  Georgia, 
suing  for  the  use  of  B.  S.  Calhoun."  The 
court  says  that  this  was  an  effort  to  bring: 
a  suit  on  behalf  of  the  state  under  aa- 
thority  of  the  Governor.  If  the  petition  had 
been  In  the  name  of  the  state  of  Georgia  by 
and  through  W.  Y.  Atkinson,  Governor,  there 
would  be  no  doubt  that  the  state  would  be  a 
party  to  the  case.  The  Governor  had  no  au- 
thority to  sue  in  his  own  name  as  an  indi- 
vidual, or  in  his  official  capacity  as  Governor 
for  the  use  of  a  private  citizen,  for  the  simple 
reason  that  no  cause  of  action  existed  in 
in  him  as  an  Individual  or  In  his  official 
capacity  as  Governor,  and  he  has  no  authority 
to  bring  such  a  suit  on  behalf  of  an  individual 
Interested  in  the  subject-matter  of  the  suit. 
The  court  says:  "The  words,  'suing  for  the 
use  of  B.  S.  Calhoun,'  which  follow  the  words 
'Governor,'  etc.,  Indicate  that  the  suit  is 
brought  for  the  benefit  of  Calhoun.  As  the 
nominal  plaintiff  is  not  the  state,  but  simply 
W.  Y.  Atkinson,  who  neither  as  an  indi- 
vidual nor  as  a  Governor  has  any  authority 
to  bring  the  action,  B.  S.  Calhoun  is  to  be 
treated  as  the  real  plaintiff  in  the  case.  In. 
no  view  of  the  matter  can  the  petition  be  con- 
strued as  one  brought  by  the  state."  We 
apprehend,  however,  that  if  the  suit  had  be^i 
brought  by  W.  Y.  Atlvinson  as  Governor  who 
sues  for  and  on  behalf  of  the  state,  the  court 
would  have  held  that  the  state  was  the  real 
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party,  and  that,  on  demlirreri  the  petition 
could  have  been  amended.  So  we  thin^  In 
this  case.  The  Attorney  General  in  Ills  offi- 
cial capacity  had  the  undoubted  authority  to 
bring  the  suit.  The  declaration  shows  that 
he  claims  no  i)er8onal  Interest  in  it.  If  he 
had  sued  in  the  name  of  the  state  by  and 
through  John  G.  Hart,  Attorney  General,  the 
state  undoubtedly  would  have  been  a  party. 
The  suit  of  John  O.  Hart  as  Attorney  Gener- 
al of  the  state  and  in  its  behalf,  and  by  an 
authority  of  an  executive  order,  is  substan- 
tially a  suit  by  the  state.  In  the  case  of 
Dent  V.  Merriam,  113  Ga.  83,  38  S.  B.  334, 
the  court  says:  "The  strict  rules  of  pleading 
would  have  required  that  this  suit  be  brought 
by  Amy  Merriam  by  her  next  friend,  Ta- 
mah  Dent,  instead  of  by  Tamah  Dent  as 
next  friend  of  Amy  Merriam.  This  court, 
however,  has  frequently  held  In  exactly  sim- 
ilar cases  that  such  an  irregularity  is  im- 
material, and  will  not  affect  the  decision  of 
the  case.  'The  more  regular  form  of  pleading 
.is  for  the  minor  to  sue  by  the  next  friend, 
but,  if  the  next  friend  sue  as  next  friend  to 
the  minor,  it  is  the  same  in  substance.'  Las- 
seter  v.  Simpson,  78  Ga.  61,  3  S.  E.  243;  Van 
Pelt  V.  Railroad  Co.,  89  Ga.  706,  16  S.  B. 
922;  Ellington  v.  Beaver  Dam  Co.,  93  Ga. 
55,  19  S.  E.  21."  In  the  case  of  Van  Pelt  v. 
Railroad  Co.,  supra,  the  first  headnote  is 
as  follows:  ''Though  in  suits  conducted  by  a 
next  friend  the  minor  ought  regularly  to  sue 
by  him,  yet,  if  the  next  friend  sue  in  behalf 
of  the  minor,  it  is  the  same  in  substance. 
The  defect  is  amendable  by  alleging  that  the 
minor  sues  by  next  friend."  So  we  hold  that 
the  suit  as  brought  is  substantially  the  suit 
of  the  state,  but  that  strictly  good  pleading 
would  require  that  it  should  have  been  in  the 
name  of  the  state  by  and  through  John  C. 
Hart  as  Attorney  General.  This  defect  is 
curable  by  amendment  which  the  plaintiff 
can  make  in  the  court  below. 

6.  The  defendant  insists  by  demurrer  that, 
if  any  right  of  action  exists  under  the  plead- 
ings and  evidence  in  the  case,  mandamus  and 
not  injunction  is  the  remedy.  An  injunction 
can  only  restrain.  It  cannot  compel  a  party 
to  perform  an  act  It  may  restrain  until 
performance.  Civ.  Code  1895,  fi  4922.  In 
the  case  of  Goodrich  v.  Georgia  Railroad  Co., 
115  Ga.  340,  41  S.  E.  659,  Mr.  Justice  Cobb 
for  the  court  reviews  the  authorities  inter- 
preting the  above  section  of  the  Code.  These 
principles  are  deduced  therefrom:  (a)  If 
the  main  purpose  of  the  petition  is  to  compel 
the  performance  of  an  act,  then,  under  our 
Code,  injunction  cannot  be  used  as  a  remedy 
to  accomplish  this  purpose.  Under  our  Code 
injunction  can  be  used  only  to  restrain,  (b) 
While  the  court  cannot  issue  a  purely  manda- 
tory order,  the  court  can  grant  an  injunction, 
the  essential  nature  of  which  is  to  restrain, 
although  in  yielding  obedience  to  the  re- 
straint the  defendant  may  be  incidentally  re- 
quired to  perform  some  act  The  cases  of 
Georgia  Pacific  Ry.  Co.  t.  Douglasville,  75, 


Ga.  828,  Russell  v.  Mohr-Weil  liumber  Co., 

102  Ga.  563,  29  S.  B.  271,  Vaughn- v.  Yawn,r 

103  Ga.  577,  29  S.  B.  759,  and  Paschal  v.  Till- 
man, 105  Ga.  494,  30  S.  B.  870.  are  cited  and: 
distinguished,  holding  that  in  each  of  these 
cases  ttie  order  complained  of.  if  carried  into 
effect,  would  have  required  the  party  against 
whom  it  was  Issued  to  perform  some  affirma- . 
tive  act  which  was  the  main  and  controlling 
purpose  of  the  order.  In  the  case  at  bar, 
as  made  by  the  petition,  brought  by  the  state 
for  the  benefit  of  the  public,  injunction  is  an* 
appropriate  remedy,  and  the  exclusive  rem- 
edy was  not  by  writ  of  mandamus^  See.  in 
this  connection.  Trust  Co.  v.  State,  109  Ga, 
747,  35  S.  B.  323,  48  L.  R.  A.  520. 

For  reasons  stated  in  the  foregoing  dis^ 
cussion,  the  writer  is  of  the  opinion  that  the 
Judge  below  should  have  enjoined  the  defend- 
ants from  carrying  out  the  contract  with 
the  Cab  Company,  renting  to  It  exclusively 
space  in  the  baggage  room,  on  the  ground 
that  it  is  an  illegal  discrimination  against 
the  public,  and  is  violative  of  article  4.  $  2, 
par.  4,  of  the  Constitution.  The  opinion  of' 
the  majority  being  as  expressed  in  the  head- 
notes,  the  Judgment  of  the  court  below  will  .- 
be  affirmed. 

Five  Justices  concur.  j 

FREEMAN,  J.,  dissents. 

FREEMAN,  J.,  designated  to  preside  in; 
place  of  the  CHIEF  JUSTICE,  whbs^  Absence 
is  due  to  providential  cause.  ..    ^ 

ATKINSON,  J.  (specially  concurring).  In 
my  opinion  the  right  of  the  defendant  to  rent 
space  in  its  baggage  room  to  another  for  the^ 
purpose  of  enabling  the  tenant  to  carry  on 
therein  the  business  of  storing  trunks  and' 
other  parcels  preparatory  to  checking  them 
as  baggage  rests  upon  the  same  principle  as 
the  right  of  the  defendant  to  grant  to  an-, 
other  the  exclusive  use  of  the  "claim-check" 
system.  Concerning  that  question,  my  views 
are  fully  expressed  in  the  report  of  the  case 
of  Atlanta  Terminal  Company  v.  American 
Baggage  Co.,  125  Ga.  677,  54  S.  B.  71.  In 
the  present  case  there  is  a  slight  conflict  of 
evidence  as  to  whether  there  was  not  a  dis- 
crimination in  favor  of  the  Atlanta  Baggage 
A  Cab  Company  in  the  matter  of  checking 
trunks  as  baggage  after  passenger  relations 
had  been  established  by  purchasers  of  tickets. 
For  example,  the  evidence  offered  generally 
by  the  defendant  tended  to  show  that  there 
was  no  such  discrhninatlon,  while  the  testi- 
mony of  Mrs.  Robertson  indicates  that,  after 
the  purchase  of  a  ticket  by  one  not  a  patron 
of  said  Atlanta  Baggage  &  Cab  Company, 
the  purchaser  of  the  ticket  was  not  then  af- 
forded an  equal  opportunity  with  patrons 
of  the  Atlanta  Baggage  &  Cab  Company  for 
identifying  and  checking  trunks.  It  may  be 
that  the  example  cited  was  illustrative  of  a 
general  custom  of  discrimination  after  the 
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passenger  relation  had  been  established.  As 
to  whether  it  was  or  not,  and,  if  so»  whether 
in  fact  the  complaint  was  well  founded, 
presented  questions  of  fact  for  determina- 
tion by  the  chancellor.  Aside  from  these 
questions,  I  do  not  see  from  the  evidence 
any  other  question  of  "fact  Involved  in  the 
case.  The- other  questions  are  purely  of  law, 
and  are  axLCt  as  to  enable  me  to  agree  with 
the  majority  In  the  conclusion  that  the  court 
did  not  commit  error  by  refusing  to  grant 
the  injunction. 


(129  Ga.  40) 

AMBRICUS  GROCERY  00.  v.  RONBT. 
(Sapreme    Conrt   of    Georgia.    Aug.    9,    1907.) 

1.  Master  and  Sebvant— Contbaot  of  E)M' 
PLOTMENT— Breach. 

If  a  merchant  employed  a  traveling  sales- 
man for  a  year  at  a  fixed  salary,  and  during  the 
continuance  of  the  term  sought  to  change  the 
contract  by  substituting  a  percentage  on  sales 
in  lieu  of  a  definite  salary,  and  if,  upon  refusal 
of  the  employ^  to  make  the  change,  the  employer 
declined  to  proceed  with  the  contract  or  contin- 
ue the  employment,  except  upon  condition  that 
such  change  should  be  accepted,  and  thereby  the 
salesman  w^ls  prevented  from  further  perform- 
ance of  the  contract,  this  amounted  to  a  breach 
of  the  contract  on  the  part  of  the  employer, 
which  would  authorize  a  recovery  by  the  em- 
ploy6. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  7.] 

2.  Same— Evidence. 

The  evidence  was  sufficient  to  authorize  the 
verdict,  and  there  was  no  error  in  overruling  the 
motion  for  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Sumter  Coun- 
ty;   Z.  A.  Littlejohn,  Judge. 

Action  by  J.  C.  Roney  against  the  Americus 
Grocery  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Shipp  &  Sheppard,  for  plaintiff  in  error. 
Allen  Fort  &  Sons,  for  defendant  in  error. 


LUMPKIN,  J.  Roney  sued  the  Americus 
Grocery  Company,  claiming  that  he  had  been 
employed  for  a  year  at  a  fixed  salary,  but 
had  been  discharged  during  the  year  without 
lawful  cause.  He  recovered  a  verdict  The 
defendant  moved  for  a  new  trial.  It  was  re- 
fused, and  the  defendant  excepted. 

If  the  plaintiff's  evidence  was  true,  he  was 
employed  for  a  year  at  a  fixed  salary.  Be- 
fore ttie  time  had  expired,  his  employer  de- 
sired to  change  the  contract,  so  that  he 
should  worlc  for  a  commission,  instead  of  at 
a  certain  salary.  He  was  unwilling  to  do 
this;  and  the  employer  would  not  allow  him 
to  work  further  under  the  contract  made,  un- 
less he  would  accept  a  commission  in  lieu  of 
a  salary.  He  offered  to  continue  work  under 
the  original  contract,  but  the  employer  would 
not  permit  this.  There  was  some  conflict  in 
the  evidence,  but  two  telegrams  sent  by  the 
defendant  to  the  plaintiff  while  he  was  trav- 
eling for  it  quite  strongly  support  his  con- 


tention. On  December  30,  1900,  he  wrote  to 
the  defendant  company  a  letter  in  which 
he  said:  "My  contract  expires  with  you  on 
August  15,  1901.  I  will  continue  to  work 
on  salary  until  that  time."  On  the  next  day 
the  defendant  telegraphed  to  him  as  follows: 
'*None  of  our  employees  have  any  time  con- 
tracts. The  proposition  made  best  can  do. 
Answer  whether  satisfactory  or  not."  To 
this  he  replied  by  telegram:  "My  letter  of 
yesterday  is  my  answer  to  your  telegram." 
The  defendant  responded:  ^'Our  tel^ram 
final  BO  far  as  we  are  concerned."  If  an  em- 
ployer has  a  contract  with  his  employd  for  a 
definite  time  at  a  fixed  salary,  he  has  no  legal 
right  during  the  term  to  demand  of  the  em- 
ploy6  that  the  latter  shall  release  him  from 
the  contract  as  made,  and  accept  a  commis- 
sion upon  goods  sold  in  lieu  of  a  salary 
agreed  upon.  If  the  employ^  complies  with 
his  contract,  he  has  a  right  to  insist  thsit  the 
employer  shall  do  likewise.  He  is  not  com- 
pelled to  accede  to  a  proposed  change  in  It. 
If  the  employer  declines  to  proceed  with  the  . 
contract  unless  the  change  is  made,  in  spite 
of  the  refusal  of  the  employ^  to  make  it,  this 
is  a  breach  of  a  contract  on  the  part  of -the 
employer.  Such  a  case  is  made  by  the  plain- 
tiff's evidence;,  and,  while  there  was  some 
confiict,  the  issue  was  determined  by  the 
jury  in  his  favor. 

It  was  contended  that,  if  the  plaintiff  had 
accepted  employment  on  a  commission,  he 
would  have  made  earnings,  and  that  this 
would  have  diminished  his  damages,  if  it 
would  not  have  prevented  any  from  accruing, 
and  that  it  is  the  duty  of  an  employ6.  If  he  be 
discharged,  to  mitigate  the  damages  by  earn- 
ing what  he  can  during  the  term  of  the  em- 
ployment. Had  he  agreed  to  the  change,  he 
would  have  had  no  right  of  action  at  all, 
whether  he  was  damaged  or  not  The  law 
will  not  put  him  between  two  horns  of  a  di- 
lemma by  saying  to  him:  "If  you  agree  to 
accept  commissions  in  lieu  of  a  salary,  you 
have  no  right  of  action,  because  there  will 
be  a  mutual  alteration  of  the  original  con- 
tract If  you  decline  to  agree  to  the  proposed 
change,  it  can  be  urged  against  you  that  you 
might  have  earned  as  much  as  under  your 
contract,  or  at  least  something.  In  the  one 
event,  you  cannot  recover  at  all.  In  the  other 
your  recovery  must  be  diminished  by  what 
you  might  have  made  as  a  commission."  This 
would  be  equivalent  to  saying  to  the  plaintiff 
that  he  must  give  up  his  right  of  action  en- 
tirely, in  order  to  try  to  prevent  damages  ac- 
cruing from  the  breach  of  the  contract  The 
law  does  not  impose  such  a  condition  upon 
a  contracting  party  who  insists  upon  his  con- 
tract He  is  not  required  to  yield  the  whole 
right  in  order  to  diminish  the  damages  in 
part 

The  evidence  authorized  the  charge  to 
which  exception  was  taken,  and  also  the 
finding  of  the  jury. 

Judgment  affirmed.  AU  ths  Justices  con- 
car. 
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(129  Gfl.  4S) 

WITHAM  ▼.   STEWART,  Tax  Collector. 
(Supreme  Coart  of   Georgia.    Aug.    10,   1907.) 

1.  Licenses— Tax  ow  Bank  Presidents— Lia- 
bility. 

Section  2,  par.  2,  of  the  act  of  the  General 
Assembly,  approved  December  16,  1902  (Act 
1902,  p.  20),  proyides  that  a  "specific  tax'^  of 
$10  for  each  of  the  fiscal  years  1908  and  1904 
shall  be  levied  upon  the  presidents  of  each  of 
the  express,  talegraph,  steamboat,  railroad, 
street  railroad,  telephone,  electric  light,  sleep- 
ing and  palace-car  companies,  banks,  building 
and  loan  associations,  and  gas  companies  doing 
business  in  this  state."  Held,  that  under  the 
provisions  of  said  act,  where  it  appears  that  the 
same  person  is  the  president  of  two  or  more 
banks,  a  tax  of  SIO  may  be  collected  from  such 

ferson  for  each  bank  of  •which  he  is  president 
t  appearing  in  the  present  case  that  the  plain- 
tiff in  error  was  the  president  of  several  banks 
doing  business  In  this  state,  he  was  liable  to  be 
taxed  in  the  amount  specified  in  the  above  act 
for  each  bank  of  which  he  was  the  president. 

2.  CoNSTiTunoKAi.  Law— Equal  Pbotectiow 
ov  Laws. 

The  tax  in  question  is  not  repugnant  to  par- 
agraph 1,  (  2,  art.  7,  of  the  Constitution  of  this 
state:  nor  is  such  tax  obnoxious  to  the  four- 
teenth amendment  to  the  federal  Constitution, 
as  denying  to  anv  person  "the  equal  protection 
of  the  laws."  Smger  Mfg.  Co.  v.  Wright,  25 
S.  B.  249,  97  Ga.  114,  35  L.  R.  A.  497. 

[Ed.  Note.-<For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licenses,  89  8,  9;  voL  9,  Constitutional 
Law,  fi  269.} 

3.  Licenses— Collection  of  Tax. 

It  appearing  that  the  president  of  the 
banks,  from  whom  the  taxes  were  sought  to  be 
collected,  was  a  resident  of  Fulton  county,  it 
was  proper  for  the  tax  collector  of  that  county 
to  collect  the  amount  due  by  the  said  president 
as  taxes  under  the  provisions  of  the  act  above 
referred  to :  and  the  court  did  not  err  in  refusing 
to  enjoin  the  collection  of  the  same. 
(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  W.  S.  Witham  against  A.  P, 
Stewart,  tax  collector.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     AArmed. 

Ellis,  Wimblsb  &  Ellis,  for  plaintiff  In  er- 
ror. Jno.  C.  Hart,  Atty.  Gen.,  and  H.  M. 
Patty,  for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  AH  the 
Justices  concur. 


(129  Qa.  81) 

SPENCE  ▼.  SOLOMONS  CO.  et  al. 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

Receivebs  — Funds  in  Receiveb's  Hands  — 
Rtqhts  of  Cbeditob  of  Claimant  — Im- 
pounding B*UND. 

Where  money  is  held  by  a  receiver  in  a 
icourt  of  equity^  which  by  decree  is  payable  to 
tbe  plaintifT,  it  is  erroneous  for  the  chancellor, 
upon  application  of  a  general  creditor  of  such 
plaintiff  who  has  'no  lien  by  judgment  or  other- 
wise, nor  any  interest  in  the  fund,  either  legal 
or  equitable,  to  order  the  same  held  by  the  re- 
ceiver until  such  creditor  can  institute  and  pros- 
ecrute  a  suit  for  the  recovery  of  a  judgment. 
(Syllabus  by  the  Ck>urt.) 

Error  from  Superior  Court,  Mitchell  Coun- 
ty; L  J.  Hopmayeri  Jud|;e  pro  liac 


Action  by  J.  M.  Spence  against  Perry's 
Pharmacy.  Solomons  Company  and  otbem 
intervened.  From  the  Judgment,  J.  M.  Spence 
brings  error.    Reversed.         ' 

J.  M.  Spence  Instituted  suit  against  Perry's 
Pharmacy,  a  corporation,  for  the  purpose  of 
foreclosing  a  mortgage  in  equity.  A  receiver 
was  appointed.  Solomons  Company  and  nu- 
merous other  persons  intervened.  Solomons 
Company  intervened  specially  and  sought  af* 
firmatlve  relief  against  Spence,  the  plaintiff, 
and  alleged  the  following:  "(1^  That  to  the 
October  term,  1905,  of  this  honorable  court, 
there  was  filed  a  petition  by  J.  M.  Spence 
against  Perry's  Pharmacy,  a  corporation 
within  the  Jurisdiction  of  said  court,  brought 
for  the  purpose  of  foreclosing  in  equity  a  cer- 
tain mortgage  executed  by  said  Perry's  Phar- 
macy to  said  J.  M.  Spence  on  or  about  tbe 
17th  day  of  October,  1904,  to  secure  a  note 
of  like  date  for  the  sum  of  $4,2(X),  due  six 
months  after  the  date  thereof.  That  under 
said  petition  this  court  appointed  T.  B.  Perry 
receiver  of  the  assets  of  the  defendant  mort- 
gagor, who,  under  tbe  order  of  this  court, 
sold  the  assets  of  said  defendant  which  were 
covered  by  said  mortgage,  realizing  there- 
from the  sum  of  $3,100,  or  other  large  sum. 
(2)  That  there  is  now  in  the  hands  of  the 
receiver  in  said  cause  the  said  sum  of  money, 
less  any  disbursements  for  expenses  whi<^ 
said  receiver  may  have  legally  paid  out  under 
order  of  this  court,  which  said  sum  Is  for 
diabursement  as  this  court  may  order  in  the 
final  decree  to  be  entered  herein.  (3)  That 
your  petitioner  is  the  holder  of  three  certain 
promissory  notes,  aggregating  the  principal 
sum  of  $1,658.95,  besides  interest  and  pro- 
test fees,  which  said  notes  are  as  follows: 
One  for  the  sum  of  1658.95,  dated  January 
18,  1905,  due  on  Jime  15,  1905,  signed  by 
Perry's  Pharmacy  and  Indorsed  by  R  Perry, 
T.  B.  Twltty,  and  J.  M.  Spence,  and  bearing 
interest  from  maturity  at  the  rate  of  8  per 
cent  per  annum.  Said  note  was  protested 
for  nonpayment  at  tbe  cost  of  $1.50,  paid  by 
your  petitioner.  A  copy  of  said  note  is  here- 
to attached  as  part  hereof,  marked  'Exhibit 
A,'  to  which  reference  is  hereby  made  for  the 
particulars  thereof.  Two  of  said  notes  are 
for  the  sum,  respectively,  of  $500  each,  dated 
January  23,  1905,  signed  by  M.  V.  Bobbins 
and  D.  V.  Thompson,  who  also  sign  by  their 
firm  names,  Thompson  &  Bobbins  Drug  Com- 
pany, and  bearing  Interest  from  January  17, 
1905,  at  the  rate  of  8  per  cent  per  annum. 
Each  of  said  notes  was  duly  protested  for 
nonpayment  at  a  total  cost  of  $3  paid  by  your 
petitioner.  Copies  of  said  two  notes  are 
hereto  attached  as  part  hereof,  marked  'Ex- 
hibit B,'  to  which  reference  is  made  for  the 
particulars  thereof.  (4)  Your  petitioner  fur- 
ther shows  that  by  reason  of  the  liability  to 
it  by  J.  M.  Spence,  in  virtue  of  his  indorse- 
ment notes  and  his  failure  to  pay  same,  it 
has  an  interest  In  the  fund  now  in  the  cus- 
tody, through  its  officer  and  reoelTer,  to  the 
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extent  of  the  amoants  due  upon  said  notes, 
to  wit,  the  principal,  interest,  and  protest 
fees.  (5)  Your  petitioner  further  sliows  that 
under  the  laws  of  this  state  it  is  not  per- 
mitted to  garnish  the  recelTer,  and  avers 
that,  unless  allowed  to  intervene  in  this  cause 
on  its  own  behalf  for  the  purpose  of  the  fund 
in  court,  should  the  said  plaintiff  recover  in 
his  action  subjecting  to  the  payment  of  its 
debt  against  the  said  J.  M.  Spence,  to  wit, 
the  amount  of  the  principal,  interest,  and  pro- 
test fees  of  said  three  notes,  by  reason  of  his 
liability  thereon  as  indorser,  it  apprehends 
that  said  amounts  or  some  part  thereof  will 
be  lost  to  it,  for  the  reason  that,  so  far  as 
it  is  informed  and  believes,  the  said  J.  M. 
Spence  has  no  tangible  property  out  of  which 
your  ];)etitioner  could  collect  the  amounts  due 
to  it  by  the  said  J.  M.  Spence,  as  aforesaid, 
by  the  ordinary  process  of  suit,  judgment, 
and  execution.  (6)  That  by  virtue  of  Ills 
said  indorsement  on  the  notes  above  set  forth 
the  said  J.  M.  Spence  is  indebted  to  your  pe- 
titioner in  the  principal  sum  of  $1,658.95,  the 
further  sum  of  $4.50,  protest  fees  and  inter- 
est on  said  principal  sum  from  March  17, 
1905,  that  being  the  average  Interest  date, 
at  the  rate  of  8  per  cent  per  annum."  The 
intervention  originally  contained  a  prayer 
for  judgment  against  Spence,  but  this  prater 
by  amendment  was  stricken,  and  in  lieu 
thereof  the  following  was  substituted:  **In- 
tervenors  pray  that  in  the  event  that  it  shall 
"be  decreed  by  the  court  that  the  mortgage 
sotight  to  be  foreclosed  by  J.  M.  Spence  is  a 
Valid  and  binding  instrument,  and  that  the 
said  J.  M.  Spence  shall  recover  of  the  de- 
fendant. Perry's  Pharmacy,  thereon,  that 
then  and  in  this  event  that  the  receiver  of 
this  honorable  court  be  decreed  to  hold  up 
and  retain  in  his  custody  out  of  any  moneys 
In  his  hands  to  which  the  said  mortgagee 
may  be  entitled,  or  the  same  may  be  other- 
wise impounded  by  this  honorable  court  or 
a  sufficiency  of  safd  funds  to  pay  off  in  full 
the  notes  due  to  this  intervener  as  shown  in 
their  original  intervention,  as  same  may  be 
ascertained  and  fixed  in  an  action  at  law  be- 
tween this  intervenor  and  the  said  J.  M. 
Spence."  Spence  did  not  file  an  answer  to 
the  intervention^  but  demurred,  among  others, 
upon  the  ground  that  the  intervention  "does 
liot  show  any  right,  either  in  law  or  in  equity, 
why  the  relief  prayed  for  should  be  granted.** 
The  court  overruled  the  demurrer,  and,  after 
hearing  evidence,  passed  the  following  order: 
"After  bearing  the  evidence  in  said  interven- 
tion and  after  argument  of  counsel,  it  being 
made  to  appear  to  the  court  from  the  sworn 
allegations  contained  in  the  petition  and  in- 
tervention of  Solomons  Company,  filed  in  this 
court  in  the  cause  above  stated,  and  from  the 
evidence  introduced,  that  the  plaintiff  and 
•mortgagee,  J.  M.  Spence,  is  indebted  to  Sol- 
omons Company  in  the  sum  of  (principal)  one 
thousand  six  hundred  and  fifty-eight  dollars 
and  ninety-five  cents,  besides  .  protest  fees 
and  Interest  as  indorser  on  three  certain  nego- 


tiable promissory  notes,  and  It  appearinir 
that  said  indorser  is  Insolvent,  and  that, 
therefore,  said  Solomons  Company  will  be  un- 
able to  compel  payment  of  said  debt  by  said 
indorser,  and  it  further  appearing  to  the 
court  that  there  is  now  In  the  hands  of  T. 
B.  Perry,  as  receiver  of  this  court  in  said 
cause,  a  sum  of  money  decreed  to  be  paid 
by  said  receiver  to  the  said  J.  M.  Spence,  on 
the  mortgage  foreclosure  as  above  stated, 
upon  the  prayers  of  the  petition  and  inter- 
vention of  said  Solomons  Company  that  9^ 
sufficient  sum  in  the  hands  of  said  receiver 
be  withheld  by  said  court  and  Impounded  to 
await  the  Judgment  that  may  be  hereafter 
rendered  between  the  Interveners  and  said 
J.  M.  Spence  in  an  action  against  said  J.  M. 
Spence  by  said  interveners,  until  the  further 
order  of  the  court;  and  It  further  appearing 
to  the  court,  sitting  as  a  court  of  equity, 
that  said  interveners  are  without  an  adequate 
remedy  in  a  court  of  law  to  reach  said  funds 
in  the  hands  of  the  receiver  of  this  court,  by 
garnishment  or  otherwise,  so  as  to  subject 
same  to  any  judgment  that  may  hereafter 
obtain  against  the  said  J.  M.  Spence  in  said 
suit  to  be  hereafter  brought,  it  is  ordered  and 
decreed  by  the  court  that  the  receiver  of  this 
court  in  the  above-stated  case,  T.  B.  Perry, 
shall  retain  from  the  said  funds  in  his  hands 
belonging  to  and  decreed  to  be  paid  by  him 
to  said  J.  M.  Spence  the  sum  of  nineteen  hun« 
dred  dollars,  to  await  the  further  order  of 
this  court  in  the  premises,  provided  that  this 
judgment  and  decree  shall  have  effect  only 
if  the  said  interveners,  Solomons  Company^ 
within  thirty  days  from  date,  file  with  the 
clerk  of  the  superior  court  of  Mitchell  county 
a  bond  with,  good  and  solvent  security  to  be 
approved  by  the  clerk  in  the  sum  of  one  thou- 
sand dollars,  payable  to  J.  M.  Spence,  and 
conditioned  to  pay  said  Spence  any  damages 
and  costs  he  may  sustain  by  reason  of  the 
foregoing  money  being  held  up,  in  the  event 
of  failure  of  said  intervenor  to  recover 
against  said  J.  M.  Spence  in  the  suit  afore- 
said to  be  hereinafter  instituted  and  brought 
within  60  days  from  date."  Spence  excepted, 
assigning  error  on  the  judgment  overruling 
the  demurrer,  and  upon  the  impounding  of 
the  money. 

R  B.  Cox  and  A.  O.  Powell,  for  plaintiff  in 
error.  Jacob  Oazan,  Theo.  Titus,  D.  F. 
Crosland,  B.  J.  Bacon,  Jr.,  and  B.  B.  Lane, 
for  defendants  in  error. 

ATKINSON,  J.  Solomons  Company  found 
the  money  of  Spence  in  the  hands  of  a  re- 
ceiver in  the  court  of  equity,  and  sought  to 
impound  it  To  accomplish  that  object,  aver- 
ring that  garnishment  was*  not  the  remedy, 
the  aid  of  equity  and  the  application  of  equi- 
table remedies  were  sought  The  relief 
prayed  Is  not  against  the  defendant  whom 
Spence  was  suing,  but  against  Spence.  It 
is  independent  and  in  no  way  germane  to 
the  relief  which  Spence  was  seeking  against 
Perry's  ^iiarmacy.    It  was  unnecessary  t^ 
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call  the  proceeding  an  interventloiL  It  Is  a 
proper  case.  Solomons  Company  could,  of 
conise,  by  equitable  remedy,  impound  the 
money  found  in  the  hands  of  a  receiver  or  in 
the  hands  of  the  defendant,  or  in  the  hands 
of  any  private  individual.  See,  in  this  con- 
nection. Field  V.  Joneis,  11  6a.  418;  Baker  V; 
Gladden,  72  Ga.  409.  But  In  the  case  (it  bar, 
and  in  any  other  case  where  resort  is  had  to 
equitable  remedies,  it  is  incumbent  upon  the 
intervenor  to  allege  such  facts  as  under  equi* 
table  principles  would  have  authorized  a 
court  of  equity  to  grant  the  relief.  The  re* 
lief  sought  is  in  its  nature  not  less  harsh 
than  the  writ  of  injunction  or  the  appoint- 
ment of  a  receiver.  It  is  an  attempt  to  limit 
the  power  of  control  by  Spence  of  money 
which  rightfully  belonged  to  him  and  to  which 
he  was  then  entitled  to  possession.  Does 
the  plaintiff  allege  such  facts  as  in  equity 
would  Justify  such  a  harsh  remedy?  In  an 
ordinary  garnishment  case,  it  would  be  re- 
quired to  institute  an  attachment  suit,  or  a 
common-law  suit  seeking  a  lien,  and  in  either 
case  they  would  be  required  to  execute  an 
approved  statutory  bond  in  double  the  amount 
of  the  debt  claimed  to  be  due  before  they 
could  impound  the  fund.  Solomons  Company 
has  not  done  even  this.  Yet  it  is  asking  the 
Interposition  of  an  equitable  remedy.  Equity 
sometimes  requires  more,  but  never  less, 
than  the  law  exacts  for  the  grant  of  particu- 
lar relief. 

It  sufiQciently  appears  from  the  allegations 
of  their  Intervention  that  at  best  the  Inter- 
venor is  no  more  than  a  general  creditor  of 
Spence  without  any  lien,  either  by  Judgment 
or  otherwise,  and  without  interest,  legal  or 
equitable,  in  the  fund  sought  to  be  impounded 
Without  lien  or  interest,  either  legal  or  equi- 
table, we  can  see  no  theory,  under  the  alle- 
gations of  the  intervention,  by  which,  under 
equitable  principles,  it  could  impound  the 
money.  See,  in  this  connection,  Peyton  v. 
Lamar,  42  Ga.  131,  and  citations;  Scott  v. 
Jones,  74  Ga.  762  (4);  Guilmartln  v.  Railway 
Co.,  101  Ga.  669,  29  a  E.  189,  and  citations; 
McKenzie  v.  Thomas,  118  Ga.  728,  45  S.  E. 
6iu  (6),  and  citations;  Tichenor  v.  Williams 
Pavement  Co.,  116  Ga.  808,  46  S.  B.  606. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(128  Qfk  8U) 
TATUM  V.  SEABOARD  AIR  LINE  RY. 

(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

RAII.BOADS— Actions  Against— Venue. 

Where  it  does  not  appear  either  from  an 
admission  in  the  pleadings  or  from  the  evidence 
submitted  in  behalf  of  the  plaintiff  on  the  trial 
of  an  action  against  a  railroad  company  for  the 
recovery  of  damages  alleged  to  have  been  the 
result  of  a  personal  injury  that  the  tort  was 
Tommitted  in  the  county  where  the  suit  was 
brought,  or  that  the  suit  was  brought  in  the 
county  where  the  principal  office  of  the  defend- 
ant was  located,  and  that  there  was  no  agent  of 
the  railroad  company  in  the  county  where  the 
tort  was  committed^  a  judgment  of  nonsuit  will 
58  S.E.-30 


not  be  disturbed:    Atlantic  Coast  line  R.  Co.  v. 
Da  Font,  50  S.  E.  103,  122  Ga.  251. 

[Ed.  Note.-<ror  cases  in  point,  see  Cent.  Pig. 
voi.  41,  Railroads,  «  46-W.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;  J.  H.  Martin,  Judge. 

Action  by  P,  S.  Tatum  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

B.  H.  Williams,  for  plaintiff  in  error.  Tom 
Eason,  (or  defendant  in  error. 


EVANS,  J.     Judgment  affirmed. 
JuBtlces  concur. 


All  tbe 


(U9  Ga.  44) 
ATLANTIC  &  B.  RY.  CO.  v.  ATLANTIC 
COAST  LINE  R.  CO. 

(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

Injunction— Railroad   Spub  Tback»— Con- 
tracts—Construction. 

Under  the  facts  and  pleadings  in  the  rec- 
ord, the  court  did  not  err  in  refusing  the  in- 
junction. 
(Syllabus  by  the  C}ourt.) 

Error  from  Superior  CJourt,  Glynn  County ; 
T.  A.  Parker,  Judge. 

Action  by  the  Atlantic  &  Birmingham  Rail- 
way Company  against  the  Atlantic  Coast 
Line  Railroad  Company.  Prom  an  order  re- 
fusing an  injunction,  plaintiff  brings  error. 
Affirmed. 

The  Atlantic  ft  Birmingham  Railway  (Com- 
pany filed  a  petition  for  injunction  against 
the  Atlantic  Ck>ast  Line  Railroad  Company, 
seeking  to  restrain  the  defendant  from  con- 
structing and  maintaining  a  spur  track  lead- 
ing from  the  defendant's  main  line  of  track 
on  A  street  in  the  city  of  Brunswick  to  the 
planing  mill  of  Noble  &  Parker,  which  spur 
track  would  cross  plaintifTs  main  line  on  A 
street.  It  appears  from  the  petition  that  the 
defendant's  track  had  been  laid  and  was  in 
operation  along  A  street  at  the  time  the  peti- 
tioner acquired  the  right  to  lay  its  track 
parallel  to  defendant's  line  on  the  east  side  of 
said  street;  and,  in  order  to  construct  plain- 
tifTs track  along  A  street,  it  was  necessary 
to  remove  defendant's  line  to  the  westward 
of  its  then  existing  location.  At  and  prior 
to  this  time  the  defendant  was  maintaining 
a  spur  track  extending  from  its  main  line 
eastward  to  the  premises  of  the  Standard 
Oil  Company,  and  another  spur  track  leading 
from  its  main  line  eastward  to  the  mill  of 
Noble  &  Parker.  On  October  21,  1905,  plain- 
tiff and  defendant  entered  Into  a  contract, 
the  material  portions  of  which  are  as  follows: 
"The  Birmingham  Co.  [plaintiff],  desiring  to 
extend  Its  main  line  of  track  •  •  *  along 
the  east  side  of  A  street,  •  •  •  has  made 
application  unto  the  Atlantic  CJo.  [defendant] 
to  make  such  changes  in  tbe  location  of  the 
tracks  of  the  Atlantic  Co.  ♦  •  •  by  mov- 
ing the  same  westward,  as  will  enable  the 
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Birmingham  Go.  to  lay  its  trades  along  A 
street  without  encroaching  upon  private  prop- 
erty, and  the  Birmingham  Go.  has  requested 
the  Atlantic  Co.  to  waive  its  objections  to  the 
location  of  its  [the  Birmingham  Company's] 
tracks,  •  •  •  offering  as  a  consideration 
unto  the  Atlantic  Co.,  for  the  change  of  its 
tracks  it  will  have  to  make  between  L  and  G 
streets  on  A  street,  that  it  [the  Birmingham 
Company]  will  bear  all  expenses  occasioned 
by  such  change  of  tracks  of  the  Atlantic  Go. 
♦  •  ♦  and  the  Birmingham  Go.  further  of- 
fering the  Atlantic  Co.,  as  a  consideration  for 
the  Atlantic  Ga  not  pressing  its  objections  to 
the  extension,  ♦  •  •  to  save  and  hold 
harmless,  as  hereinafter  provided,  the  Atlan- 
tic Go.  from  any  injury  which  may  arise  un- 
to the  Union  Passenger  Station  property  of 
the  Atlantic  Go.  Now,  therefore,  in  consid- 
eration of  the  premises  and  of  the  covenants 
hereinafter  contained  on  behalf  of  the  Birm- 
ingham Go.  running  unto  the  Atlantic  Co., 
the  first  and  second  parties  have  covenanted 
and  agreed  to  and  with  each  other  as  fol- 
lows:" The  first  stipulation  provides  that 
the  Birmingham  Company  shall  "so  drain 
F  street  in  the  vicinity  of  the  Union  Passen- 
ger Station  property  as  that  the  storm  and 
other  water,  which  by  the  change  of  grade 
occasioned  by  the  construction  of  the  pro- 
posed tracks  of  the  Birmingham  Co.,  would 
otherwise  flow  upon  said  property,  shall  be 
carried  off,  ♦  ♦  ♦  so  as  not  to  drain  into 
or  accumulate  upon  the  said  Union  Passenger 
Station  property."  The  second  stipulation 
provides  that  the  Birmingham  Company  shall 
bear  the  expense  of  removing  the  tracks  of 
the  Atlantic  Company  to  the  west  side  of  A 
street.  The  third  and  fourth  provisions  of 
the  contract  are  as  follows:  "It  Is  also  un- 
derstood and  agreed  that  the  second  party 
shall  construct,  at  the  expense  of  the  first 
party,  a  safe  and  proper  rigid  crossing  over 
and  across  the  side  track  of  the  second  party 
leading  from  its  proposed  main  line  on  a 
street  to  the  property  of  the  Standard  Oil  Co., 
so  that  the  second  party  shall  have  hereafter, 
as  now,  permanent  sidetrack  connection  Into 
the  property  of  the  Standard  Oil  Co.,  for  the 
benefit  of  said  second  party.  It  is  further 
agreed  that  the  map,  or  blueprint,  hereto  at- 
tached, Identified  by  the  signature  of  the 
presidents  of  the  respective  parties  to  this 
contract,  delineates  the  correct  profile,  loca- 
tion, and  character  of  work  to  be  done,  and 
shall,  where  not  otherwise  herein  specifically 
provided,  govern  In  the  doing  of  the  things  by 
the  parties  hereto  agreed  to  be  done  and  per- 
formed." The  blueprint  above  referred  to 
does  not  show  the  location  of  the  Noble  & 
Parker  planing  mill,  nor  the  spur  track 
leading  thereto.  In  its  answer  the  defendant 
alleged  that  It  had  maintained  a  spur  track 
connecting  Its  main  line  with  the  Noble  & 
Parker  planing  mill  for  four  years  prior  to 
the  execution  of  the  above  contract  with  the 
plaintiff,  and  that  the  plaintiff  in  the  con- 
struction of  Its  own  line  removed  defendant's 


said  spur  track  without  defendant's  knowl- 
edge or  consent,  "and  si^ce  then  defendant 
has  been  unable  to  deliver  to  and  receive 
freight  from  said  planing  mill,  •  •  *  and 
said  spur  track  cannot  be  replaced  without 
laying  same  across  plaintiff's  track,  as  de- 
fendant has  the  right  to  do  and  w^s  under- 
taking to  do  when  the  restraining  order  was 
granted  in  this  cause."  At  the  hearing  the 
court  passed  an  order  denying  the  Injunction 
prayed  for,  and  dissolving  the  temporary  re- 
straining order  previously  granted.  The 
plaintiff  excepted. 

Groratt  &  Whitfield  and  Rosser  &  Bran- 
don, fpr  plaintiff  in  error.  Bennet  &  Oon- 
yers,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts).  The 
contention  of  the  plaintiff  is  that  the  con* 
tract  shows  the  unqualified  Intention  of  the 
parties  to  establish  the  new  condition,  and 
nothing  else,  upon  a  street,  prescribed  by  the 
contract  and  by  the  blueprint  attached  to  It, 
as  a  part  of  It,  that  they  show  that  the 
Standard  Oil  crossing  and  side  track  were  to 
be  retained  as  a  part  of  the  new  condition, 
and  show  and  provide  for  no  other  crossing 
or  side  track.  If  another  existed  prior  to  the 
making  of  the  contract  and  was  intended  to 
be  retained  under  the  new  condition,  then 
the  contract  would  have  so  provided;  there 
being  no  contention  that  such  a  provision  for 
the  Noble  &  Parker  crossing  and  side  track 
was  omitted  from  the  contract  by  fraud,  ac- 
cident, or  mistake,  or  at  all.  And  It  is  fur- 
ther contended  that  the  intention  of  the  par- 
ties to  the  contract,  as  appears  by  the  recitals 
therein,  was  to  provide  for  the  relocation  of 
the  main  line  track  of  the  defendant  upon 
A  street  by  removing  it  to  a  point  west- 
ward of  its  then  location,  so  as  to  permit 
the  entry  upon  that  street  of  another  rail- 
road, namely,  that  of  the  plaintiff,  and  the 
laying  of  its  tracks  and  the  operation  of  its 
trains  along  the  eastern  side  of  said  street, 
and  one  thing  more,  to  wit,  the  maintenance^ 
under  the  changed  conditions,  of  the  con- 
necting line  then  existing  between  the  traek 
of  the  defendant  and  the  premises  of  the 
Standard  Oil  Company  so  far  as  the  contract 
speaks  the  intention  of  the  parties. 

The  weakness  of  the  argument  submitted 
to  sustain  the  contentions  of  the  plaintiff 
consists  in  the  fact  that  the  contract  does  not 
puri)ort  to  deal  generally  with  the  subject 
of  side  or  spur  tracks  leading  into  or  connect- 
ing with  the  main  line  of  the  defendant  com- 
pany. It  deals  only  with  the  side  tracks  or 
side  track,  the  crossing  of  which  over  the 
line  of  plaintiff's  road  should  be  constructed 
at  the  expense  of  the  latter.  Had  the  con- 
tract provided  that  the  defendants  should 
have  a  spur  track  leading  to  its  main  line 
from  the  Standard  Oil  plant,  generally  and 
without  reference  to  the  question  as  to  the 
party  upon  whom  the  cost  would  fall  of  con- 
structing  the  crossing  at  the  point  where 
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such  gpor  track  Intersected  the  plalntliTs 
line,  then  the  contract  would  have  dealt  with 
a  class  in  the  sense  that  would  have  render- 
ed applicable  the  rule  invoked  by  the  plain- 
tlifs,  that  "the  express  mention  of  one  act, 
contention,  stipulation,  class  or  number,  per- 
son or  place  implies  the  exclusion  of  another 
or  others  not  mentioned.  The  maxim  re* 
strains  what  is  implied  by  what  is  expressed; 
\vhat  is  general,  by  what  is  particular  and 
specific."  Except  as  to  the  crossing  of  plain- 
tiff's road  by  the  spur  track,  when  the  ex- 
pense of  constructing  and  maintaining  a  rigid 
crossing  was,  by  the  terms  of  the  contract, 
imposed  upon  the  plaintiff,  the  right  of  the 
defendant  company  to  have  and  maintain 
other  spur  tracks  then  in  existence  across 
A  street,  as  they  existed  at  the  time  the 
contract  was  signed,  is  not  controlled  nor 
affected  by  it  The  court  could  well  have  de- 
cided, under  the  pleadings  and  facts  in  this 
record,  that  the  undertaking,  as  set  forth  in 
this  contract,  upon  the  part  of  the  defendant, 
-was  gratuitous,  in  which  case  it  should  not, 
»by  the  application  of  the  highly  technical 
rule  of  construction,  have  imported  into  the 
contract  terms  which  are  not  expressly  writ- 
ten there,  and  which  are  not  necessarily  im- 
plied from  what  Is  found  in  the  face  of  that 
instrument.  And  apparently,  from  the  plead- 
ings and  the  evidence,  the  defendant  here, 
as  a  matter  of  favor,  .gratuitously  consented 
to  a  change  in  the  location  of  its  road  so 
that  plaintiff's  track  might  be  laid  along  the 
street  In  which  defendant's  track  was  al- 
ready located.  And,  unless  constrained  there- 
to by  the  terms  of  the  contract  bestowing 
tbis  apparent  gratuity,  we  will  not  read  into 
tlie  contract  terms  by  which  there  will  be 
Imposed  upon  the  party  bestowing  the  favor 
tbe  hardship  of  losing  the  right  to  maintain 
spur  tracks  to  its  main  line  which  has  been 
in  existence  and  use  for  years. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(128  G&.  801) 

G-  S.  BAXTBSR  &  CX).  v.  WBTHBRINGTON. 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

1.  Advkbse  Possession— Extent. 

The  actual  adverse  possession  of  a  part  of 
a  tract  of  land  by  a  person  having  a  recorded 
deed  will  be  construed  to  extend  to  all  the  land 
embraced  within  the  boundaries  of  the  deed. 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  (  547.] 

2.  Same. 

The  proof  in  this  case  was  sufficient  to 
sbow  the  prescriber's  possession  was  so  open 
and  notorious  as  to  put  the  true  owner  on  no- 
tice of  his  intention  to  assert  ownership  to  the 
whole  tract. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Echols  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  Joseph  Wetherington  against  G. 
S.  Baxter  &  Co.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed* 


Toomer  &  Reynolds,  for'  plaintiff  In  erron 
B.  G.  Tison,  Wilcox  &  Patterson,  and  Craw- 
ford &  Wilcox,  for  defendant  in  error. 

EVANS,  J.  The  action  was  trespass  to  re- 
cover damages  for  cutting  timber  on  lot  No. 
462  in  the  thirteenth  district  of  originally. 
Appling,  now  Echols,  county.  The  plaintiff 
relied  upon  a  prescriptive  title  to  prove  his 
ownership  of  the  land.  The  sole  question 
presented  by  the  record  is  whether,  under  the 
evidence,  the  plaintiff  established  a  good  pre- 
scriptive title.  The  abstract  attached  to  the 
petition  set  out  a  grant  from  the  state  to 
H.  Torrence,  and  mesne  conveyances  from 
the  grantee  to  the  plaintiff.  The  last  cour 
veyance  was  from  G.  M.  English  to  the  plain- 
tiff, dated  February  6,  1883,  and  recorded 
June  22,  1887.  It  was  agreed  that  the  land 
was  originally  granted  to  H.  Torrence.  The 
plaintiff  tendered  in  evidence,  and  the  court 
admitted  as  color  of  title  only,  the  deeds 
referred  to  In  the  plaintiff^s  abstract,  pur- 
porting to  convey  the  premises  in  question 
from  Torrence  to  the  plaintiff.  It  .  was 
shown  for  the  plaintiff  that  in  1883  G.  M. 
English  conveyed  lot  No.  462  for  the  con- 
sideration of  $30.  At  the  same  time  he  sold 
other  land;  the  consideration  being  $900. 
The  latter  transaction  included  two  lots,  Nos. 
501  and  502,  which  adjoined  lot  No.  462. 
At  the  time  of  the  sale  English  resided  on 
lot  No.  501,  and  cultivated  a  farm  of  118 
acres,  about  8  or  4  acres  of  which  were  in 
the  southwest  comer  of  lot  No.  462.  This 
farm  had  been  cultivated  continuously  for 
15  years  prior  to  1883,  and  since  that  time 
has  been  in  continuous  cultivation  by  the 
plaintiff,  who  went  into  possession  of  the  lot 
purchased  from  English.  There  were  no 
houses  on  lot  No.  462  at  the  time  of  the 
purchase  from  English,  except  some  corn- 
cribs,  which  were  either  near  or  on  the  line 
of  lot  No.  462.  All  of  the  plaintiff's  farm 
cultivated  by  him  was  situated  on  lots  Nos. 
50i  and  502,  except  a  small  triangular  por- 
tion situated  in  the  southwest  comer  of 
lot  No.  462.  The  plaintiff  when  he  bought 
lot  No.  462  believed  he  was  getting  a  genuine 
title.  He  placed  his  deed  on  record,  return- 
ed it  for  taxes,  and  has  used  from  the  en- 
tire lot  462  needful  timber  for  plantation 
purposes.  About  10  years  before  the  insti- 
tution of  the  suit,  the  plaintiff  leased  the  tur- 
pentine privileges,  and  the  lessees  boxed  and 
worked  the  timber  on  the  entire  tract  for 
three  successive  years;  no  objection  being 
raised  by  any  one  as  to  his  right  to  have» 
the  timber  worked  for  turpentine.  Since 
1883  the  plaintiff  has  .continuously  cultivat- 
ed the  three  or  four  acres  of  land  which  were 
situated  in  the  southwest  comer  of  lot  462. 
He  purchased  lot  462  on  the  same  day  h€ 
purchased  lots  501  and  502,  but  took  a  sepa- 
rate deed  to  462.  There  is  a  public  school- 
house  on  lot  462,  about  100  or  200  yards 
from  the  lot  line,  which  was  built  by  the 
plaintiff    with   the   help   of    his   neighbors. 
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This  (school  is  under  the  control  of  a  board 
of  trustees. 

The  possession  of  an  occupant  of  land  un- 
der a  deed  extends  to  the  boundaries  de- 
fined in  his  deed,  if  the  possession  of  a  part 
of  the  land  is  of  such  a  character  as  to  put 
the  world  on  notice  that  he  Is  adTersely 
claiming  the  part  of  which  he  is  in  actual 
possession.  It  is  not  the  policy  of  the  law 
to  permit  the  true  owner  of  the  land  to  be 
disseised  by  equivocal  possession.  But,  if 
the  occupant's  possession  be  of  such  a  char- 
acter as  to  announce  to  the  world  and  to 
the  true  owner  his  assertion  ot  ownership, 
and  that  possession  is  under  a  duly  record- 
ed deed,  it  will  be  construed  to  extend  to 
all  the  contiguous  property  embraced  there- 
in, and  after  seven  years  will  give  a  title 
by  prescripUon.  Civ.  Code  1895,  H  3686, 
3GS7,  3689.  The  plaintilf's  cultivation,  for 
18  years  after  his  purchase,  of  a  triangular 
portion  of  lot  462  in  the  southwest  corner, 
when  aided  by  his  leasing  the  timber  on  the 
entire  tract  during  the  eighth,  ninth,  and 
tenth  years  after  his  purchase,  and  the  t)ox- 
ing  and  worldng  of  the  timber  for  turpen- 
tine, were  such  positive  acts  that  no  one 
could  misunderstand  his  assertion  of  owner- 
ship of  the  entire  lot  No.  462.  At  all  events, 
the  character  of  the  plalntifTs  possession 
as  developed  by  proof  was  sufficient  to  au- 
thorize the  jury  to  find  that  it  was  so  open, 
notorious,  and  adverse  as  to  put  the  true 
owner  on  notice  of  the  intention  of  the  oc- 
cupant to  claim  the  entire  lot  In  Furger^ 
son  V.  Bagley,  95  Ga.  516,  20  S.  E.  241, 
it  was  said  that  "the  rule  of  the  Ck)de, 
*  *  *  that  actual  possession  of  a  part  of 
a  tract  of  land  by  one  having  paper  title  to 
the  whole  extends  by  construction  over  the 
whole  tract,  is  satisfied  where  a  bona  fide 
purchaser  for  value,  after  taking  a  convey- 
ance, incloses  even  as  small  a  portion  as 
1  acre  of  a  lot  containing  400  acres,  adds  to 
it  half  an  acre  in  the  following  year,  and 
In  that  year  cultivates  the  whole  inclosurs^ 
then.  In  subsequent  years,  builds  upon  the 
tract  and  otherwise  Improves  it,  maintain- 
ing his  possession  openly  and  notoriously 
under  a  claim  of  right  until  the  full  term 
of  seven  years  has  expired  from  the  date  of 
completing  his  first  inclosure."  The  char- 
acter of  the  plaintiff's  possession  in  the  'case 
now  before  this  court  differs  essentially  from 
that  involved  in  the  cases  of  Royall  v. 
Lisle,  15  Ga.  545,  60  Am.  Dec.  712,  and 
Carrol  v.  Gillion,  33  Ga.  539.  In  the  Royall 
Case  the  possession  was  of  an  acre  and  a 
quarter  of  land  on  the  adjoining  lot,  used 
sometimes  as  a  cow  pen  and  sometimes  for 
cultivation.  The  prescriber  also  cut  logs  for 
a  house  from  this  land.  The  court  held  that 
this  possession  was  so  clandestine  that  the 
true  owner  was  not  put  on  notice  that  the 
possessor  was  Intending  an  assertion  of  the 
title  to  the  entire  lot  In  the  Carrol  Case  the 
possession  relied  on  for  prescription  consist- 
ed of  a  narrow  strip  of  land  15  feet  in  width, 


extending  half'  across  a  lot  which  be  had 
cultivated  for  a  number  of  years  as  a  part 
of  a  plantation  lying  mainly  on  an  adjoin- 
ing lot  There  were  no  buildings  on  the 
land ;  neither  was  there  any  assertion  of  pos- 
session beyond  the  narrow  strip  which  was 
cultivated  along  with  his  other  lands.  This 
kind  of  possession  was  of  such  an  equivocal 
nature  that  the  true  owner  might  naturally 
infer  that  there  was  no  intention  to  cross 
his  line  and  cultivate  his  land.  In  the  cace 
in  hand,  not  only  was  the  actual  possession 
of  the  triangular  portion  of  three  or  four 
acres  for  18  years,  but  soon  after  the  plain- 
tiff purchased  he,  tlurough  a  lessee,  boxed 
the  timber  over  the  whole  lot  for  turpentine 
purposes.  For  more  than  seven  years  after 
this  occurrence  the  plaintiff's  possession  was 
not  disturbed.  Surely  the  cutting  and  box- 
ing of  the  trees  for  turpentine  over  the  entire 
tract  would  be  notice  that  the  plaintiff's  pos- 
session of  the  small  area  in  actual  cultiva- 
tion was  not  under  the  belief  that  it  was 
not  included  in  lot  No.  462,  but  on  the  con- 
trary, that  such  possession  was  an  assertion 
of  claim  of  ownership  to  the  whole  of  lot 
462.  The  jury  found  that  the  plaintiff  had 
a  good  prescriptive  title,  based  upon  seven 
years'  possession  under  color.  The  trial 
court  refused  to  disturb  the  verdict  and  we 
think  the  evidence  is  sufficient  to  sustain 
the  jury's  finding. 

Judgment  affirmed.    AH  the  Justices  am- 
cur* 


(138  Qa.  819) 
BROCKHAN  y.  HIRSGH  et  al. 
(Supreme  Court  of  Georgia.    Aug.  9,  1907.) 

TBIAI/— DIBEGTING  VeBDICT. 

There  being  no  conflict  in  the  evidence  on 
the  material  and  controlling  issues  in  the  case 
and  that  introduced,  with  all  reasonable  deduc- 
tions or  inferences  therefrom,  demanding  a  vei^ 
diet  for  the  defendant  the  court  did  not  err  in 
directing  the  jury  to  so  find.  Civ.  Code  1895,  f 
5331. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dtg. 
vol.  48,  Trial.  M  382,  383.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  CJourt,  Fulton  Coon- 
ty ;  J.  T.  Pendleton,  Judge. 

Bill  by  A.  D.  Brockhan  against  ^enr7 
Hirsch  and  others.  Judgment  for  defend- 
ants,  and  plaintiff  brings  error.    Affirmed. 

The  plaintiff,  Brockhan,  filed  a  bill  in  Fal- 
ton  superior  court  against  Hirsdti  and  Nelms, 
sheriff,  seeking  to  set  aside  the  sale  of  cer- 
tain lands  made  by  said  sheriff  under  ex- 
ecutions In  favor  of  sai4  Hirsch;  the  lands 
being  purchased  by  the  last-named  defend- 
ant The  material  allegations  of  plaintifTs 
petition  are  as  follows :  Petitioner  executed 
to  M.  &  J.  Hirsch  a  mortgage  on  certain  de- 
scribed lands,  consisting  of  a  tract  contain- 
ing 91.6  acres  in  the  Fourteenth  district  of 
Fulton  county,  and  also  an  undivided  half 
Interest  in  a  lot  in  the  city  of  Atlanta,  front- 
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ing  92  feet  on  Ivy  street.  Said '  mortgage 
was  afterwards  transferred  to  defendant 
Hlrsch,  and  foreclosed  by  him  on  all  of  said 
lands  September  25,  1899,  for  $7»225.40,  prin- 
cipal and  Interest  On  Noyember,  1899,  a 
certain  execution  in  favor  of  one  Koch  was 
levied  on  the  said  lands  in  the  Fourteenth 
district  of  Fulton  county,  which  had  been 
previously  mortgaged  to  Hirsch,  and  also 
on  a  lot  fronting  on  Ivy  street,  not  Included 
In  the  Hirsch  mortgage.  The  last-mentioned 
execution  in  favor  of  Koch  was  thereafter 
transferred  to  Hirsch,  and  certain  tax  execu- 
tions, amounting  to  about  $1,780,  against  the 
said  Ivy  street  lot,  which  had  been  levied 
upon  by  the  said  Koch,  were  also  transferred 
to  defendant  Hirsch.  In  December,  1900, 
the  Ivy  rtreet  lot  was  sold  by  Hirsch  under 
the  Koch  fl.  fa.,  and  purchased  by  said 
Hirsch,  for  $3,800,  a  part  of  which  sum  was 
applied  to  the  payment  of  said  tax  execu- 
tions against  said  land,  and  not  credited  on 
the  said  £i.  fa.,  which  petitioner  alleged  was 
a  wrongful  application  of  that  part  of  the 
funds  arising  from  the  sale  of  the  lands.  In 
March,  1901,  the  other  lot  fronting  92  feet 
on  Ivy  street  was  sold  under  the  Koch  fi.  fa.» 
and  bought  by  Hirsch  for  the  sum  of  $7,200. 
It  is  charged  in  the  petition  that,  at  the  time 
the  last-mentioned  lot  on  Ivy  street  was  be- 
ing sold  by  the  sheriff,  "there  was  a  large 
crowd  of  about  100  persons  assembled  in 
front  of  the  courthouse  and  around  4  other 
auctioneers  who  were  conducting  auction  sales 
there,  and  making  a  great  noise  and  uproar," 
and  "petitioner  further  shows  that  after  said 
sheriff  had  read  the  advertisement  for  the  sale 
of  your  petitioner's  said  pri^erty,  and  before 
bidding  began  the  attorney  for  said  Hirsch 
spoke  up  and  said  in  a  loud,  commanding 
voice:  'Give  notice  that  whoever  buys  this 
property  must  pay  for  it  before  2  o'clock,  or 
it  will  be  resold.'  ♦  ♦  ♦  And  said  sher- 
iff gare  said  notice."  And  petitioner  char- 
ges that  this  notice  was  given  for  the  pur- 
pose of  preventing  bidding  and  to  depress 
the  sale,  and  that  it  did  prevent  bidding  and 
depress  the  sale,  and  that  "on  account  of 
said  noise  and  uproar,  and  the  unwarrantable 
Interference  of  said  Hirsch's  attorney,  the 
said  Hirsch  was  enabled  to  buy  petitioner's 
land  ♦  •  •  f or  the  low  price  of  $7,200, 
which  was  less  than  half  its  value."  Sub- 
stantially the  same  complaint  is  made  in  re- 
gard to  noise  and  confusion  which  prevailed 
at  the  time  the  91.6  acres  in  the  Fourteenth 
district  was  exposed  for  sale;  and  petitioner 
contends  that  said  noise  and  confusion  de- 
pressed the  bidding  and  caused  the  land  to 
bring  less  than  its  true  value.  She  further 
complains  that  the  Koch  fl.  fa.  was  levied 
upon  the  91.6  acres  in  the  Fourteenth  dis- 
trict, and  also  upon  the  two  lots  fronting  on 
Ivy  street,  and  that,  although  only  one  of 
the  Ivy  street  lots  was  sold  under  said  fl.  fa., 
the  sheriff  made  an  entry  thereon,  reciting 
that  •^e  property  described  in  the  attached 
levy"  was  sold,  and  petitioner  alleges  that 


this  entry  and  record,  the  same  being  record- 
ed in  the  book  of  deeds  in  the  clerk's  ofDce, 
"was  a  great  wrong  to  her,  ♦♦•  be- 
cause it  prevented  bidders  from  attending 
the  sales  and  prevented  bidding"  when  the 
other  lots  on  Ivy  street  and  the  land  in  the 
Fourteenth  district  were  offered  for  sale. 
The  defendants  denied  that  any  fraud  had 
been  practiced  upon  the  petitioner  in  the 
manner  of  conducting  said  sales,  and  alleged 
that  she  was  present  during  the  sale  of  her 
property^  and  made  no  request  of  the  sheriff 
to  put  a  stop  to  the  noise  and  disorder,  or 
to  suspend  the  sale  until  quiet  was  restored, 
that  she  consented  to  the  application  of  part 
of  the  proceeds  ot  the  first  sale  to  the  pay- 
ment of  the  tax  fl.  fas.,  and  was  not  damaged 
by  the  erroneous  entry  of  the  sheriff  on  the 
execution  above  referred  to.  At  the  conclu- 
sion of  the  testimony,  the  court  directed  a 
verdict  in  favor  of  the  defendants,  and  the 
plaintiff  excepted. 

L.  R.  Ray,  for  plaintiff  in  error.  W.  8. 
Thomson  and  Candler,  Thomson  &  EUrsdi, 
for  defendants  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
On  the  controlling  issues  of  the  case,  there 
was  no  material  conflict  in  the  evidence,  and 
that  submitted  would  have  authorized  no  oth- 
er verdict  than  the  one  which  the  trial  judge 
directed  in  favor  of  the  defendant. 

Complaint  is  made  of  the  appropriation  of 
part  of  the  proceeds  of  the  flrst  sale  to  the 
payment  of  tax  fl.  fa&,  which  had  been  is- 
sued against  the  plaintiff,  and  which  had 
been  transferred  to  Hirsch  upon  his  pay- 
ment of  the  amount  due  upcm  them.  It  may 
be  true  that,  as  a  strict  matter  of  law,  the 
holder  of  the  tax  fl.  fas.  might  not  have  a 
right  to  claim  any  part  of  the  funds  produc- 
ed by  this  sale,  and  that  the  land  would 
not  have  been  freed  from  the  lien  of  those 
tax  fl.  fas.,  but,  conceding  this,  the  plaintiff 
In  error  can  derive  no  advantage  from  it  in 
this  case,  for  it  is  affirmatively  shown  by 
uncontroverted  testimony  that  this  applica- 
tion of  the  proceeds  of  the  sale  referred  to 
was  made  with  the  plaintiff's  consent.  Mr. 
Hopkins,  who  made  the  agreement  with  the 
defendant's  counsel  for  this  application  of 
such  parts  of  the  proceeds  as  might  be  nec- 
essary to  pay  the  tax  fl.  fas.,  testifled  to 
the  fact  of  the  agreement,  and  that  in  this 
matter  he  was  representing  Miss  Brockhan, 
and  the  truth  of  this  testimony  is  nowhere 
denied.  On  the  contrary,  it  was  corroborat- 
ed by  a  distinct  admission  in  one  paragraph  • 
of  plaintiff's  petition  as  originally  flled.  This 
paragraph  was  stricken  by  amendment,  but 
was  introduced  in  evidence  by  defendant, 
and  is  in  the  following  language:  "Your  pe- 
titioner, through  her  attorney  at  law.  In  a 
spirit  of  liberality  toward  said  Henry  Hirsch. 
seeing  he  was  determined  to  so  apply  said 
money,  allowed  $1,780.55  of  said  purchase 
money  to  be  applied  to  the  payment  of  said 
tax   ezecutiona.** 
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Touching  the  second  ground  of  alleged 
fraud  relating  to  the  erroneous  entry  by  the 
sheriff,  that  the  entire  property  described  in 
the  leTy  had  been  sold,  when,  in  fact,  only 
one  piece  had  been  sold,  it  might  be  said 
that  there  is  nothing  in  the  evidence  to  sug- 
gest that  this  was  done  with  fraudulent  in- 
tent, and  the  entire  evidence  upon  this  sub- 
ject strongly  negatives  the  existence  of  such 
an  intent.  And,  besides  this,  there  is  no 
testimony  coming  from  any  witness  to  show 
that  the  slightest  harm  resulted  to  Miss 
Brockhan  from  the  making  of  this  entry, 
as  it  does  not  appear  that  any  prospective 
purchaser  or  any  one  else  saw  or  was  in- 
fluenced by  this  erroneous' entry. 

The  third  ground  upon  which  the  charge 
of  fraud  is  predicated  relates  to  the  an- 
nouncement, at  the  sale  of  the  property  front- 
ing 92  feet  on  Ivy  street,  that  a  sale  would 
be  made  at  2  o'clock  if  the  bids  were  not 
paid.  This  ground  is  without  merit,  be- 
cause there  was  nothing  in  the  announcement 
or  conduct  of  the  sheriff  which  was  illegal, 
as  he  had  a  right  under  the  law  to  give  no- 
tice of,  a  resale  in  case  of  a  failure  of  the 
bidders  to  pay  the'  amount  of  the  bid  by  a 
reasonable  hour  on  the  day  of  the  sale. 
Civ.  Code  1895,  S  5466;  Suttles  v.  Sewell,  109 
Ga.  707,  35  S.  E.  224.  It  is  not  insisted  that 
the  time  fixed  was  in  any  way  imreasonable ; 
and  we  cannot  see  that  the  fact  of  this 
announcement  having  been  made  at  the  sug- 
gestion of  counsel  for  Hirsch  could  have 
had  the  effect  of  making  any  act  illegal  if 
otherwise  unexceptionable,  unless  it  was 
made  to  appear  that  some  harm  resulted  to 
the  party  whose  property  was  being  offered 
for  sale,  and  no  testimony  was  introduced 
to  show  that  harm  did  result  or  could  have 
resulted. 

The  next  ground  of  fraud  is  the  alleged 
inadequacy  of  the  price  for  which  the  prop- 
erty therein  referred  to  was  sold,  and  the 
noise  and  confusion  existing  in  front  of 
the  courthouse  at  the  time  of  the  sale.  Here, 
again,  there  is  a  total  lack  of  evidence  which 
would  have  authorized  the  jury  upon  this 
Issue  to  have  made  a  finding  contrary  to  that 
directed  by  the  court.  That  there  was  con- 
siderable noise  and  confusion,  and  probably 
more  than  should  have  been  tolerated  by  the 
sheriff,  appears  to  be  shown  by  the  testimony 
in  the  record.  But  whether  or  not  this  had 
an  injurious  effect  upon  the  sale  is  purely 
speculative.  Besides,  the  complainant  in  this 
case  was  present  at  the  sale,  and  made  no 
objection  to  proceeding  with  the  same  at  that 
time.  Had  she  made  a  request  of  the  sheriff 
to  restore  order  and  quiet,  or  had  she  made 
objection  to  the  sale  proceeding  under  the 
surroundings  as  they  existed  at  that  time, 
and  then  in  case  the  sheriff  had  failed  either 
to  take  steps  to  put  a  stop  to  the  disorder 
and  confusion  prevailing,  or  to  suspend  the 
sale  until  the  noise  and  confusion  had  ceased, 
she  might  have  had  good  grounds  for  ob- 
jecrting  to  the  consmnmation  of  the  sale ;  and, 


if  her  request  and  objection  had  been  dis- 
regarded, there  might  have  been  valid 
grounds  for  setting  aside  the  sale;  at  least 
a  question  would  have  been  raised,  under 
the  pleadings  setting  up  those  facts,  for  de- 
termination by  a  Jury,  as  to  whether  or  not 
she  had  been  harmed.  But,  in  order  to  take 
advantage  of  those  grounds,  she  should  have 
acted  promptly.  Having  failed  to  act  in 
limine,  and  waited  until  this  late  day,  she 
could  not  prevail  in  this  action  upon  this- 
ground  without  introducing  evidence  showing 
that  she  was  harmed  by  the  sale  having  tak- 
en place  under  the  circumstances  narrated  iD> 
her  petition. 

No  material  error  appearing  to  have  been 
committed  by  the  trial  judge  in  the  conduct 
of  the  case,  the  judgment  directing  a  verdict 
is  afllrmed.    All  the  Justices  concur. 


(12S  Ga.  814) 
SOUTHERN  RY.  CO.  v.  BROUGHTON. 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

1.  Damaoes— Pebsorai.    Injueibs  —  Instbuc- 

TIONS. 

Where  in  a  suit  based  upon  an  alleged  tort» 
resulting  in  personal  injuries  to  the  plaintiff^ 
damages  are  claimed  for  lost  time,  expenses  for 
medical  and  surgical  treatment,  permanent  dim- 
inution in  earning  capacity  caused  bv  the 
physical  injuries  received,  and  mental  and 
physical  pain  and  suffering  caused  by  such  in* 
juries,  it  is  erroneous  to  charge  the  jurv  the 
provisions  of  Civ.  Code  1895,  5  3907,  relative 
to  suits  for  torts  wherein  the  entire  injury  al- 
leged is  to  the  peace,  happiness,  or  feelings  of 
the  plaintifP. 

2.  Tbia]>— iNfirrBUonoNB. 

When  there  is  no  evidence  upon  which  a 
recovery  for  a  particular  element  of  alleged  dam- 
ages could  lawfully  be  based,  the  judge  should 
not  submit  to  the  jury  the  question  of  the  plain- 
tifiTs  right  to  recover  for  such  element  of  dam- 
ages. 

[Ed.  Note.'-For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  $§  596-612.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Telfair  County: 
J.  H.  Martin,  Judge. 

Action  by  M.  P.  Broughton  against  the 
Southern  Railway  Company.  Judgment  for 
plalntiflP.    Defendant  brings  error.    Reversed. 

De  Lacy  &  Bishop,  for  plaintiff  in  error. 
Eschol  Graham  and  H.  D.  D.  Twiggs,  for  de- 
fendant in  error. 

FISH,  C.  J.  Missouri  P.  Broughton  sued 
the  Southern  Railway  Company  for  damages 
for  alleged  personal  injuries  claimed  to  have 
been  sustained  by  falling,  at  night,  in  the 
dark,  over  the  tongue  of  a  truck  on  the  plat- 
form of  defendant's  depot,  where  she  had 
gone  to  purchase  a  ticket.  She  recovered  a 
verdict  for  $6,000,  and  the  case  is  in  this 
court  for  review,  on  exceptions  to  the  over- 
ruling of  defendant's  motion  for  a  new  trial. 

1.  The  damages  claimed  by  plaintiff  were 
for  lost  time,  mental  and  physical  pain,  ex- 
penses for  medical  attention,  and  punitive 
damages.    In  instructing  the  Jury  the  court 
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read  from  Civ.  Code  1885,  f  3907,  as  follows: 
**In  some  torts  the  entire  injury  Is  to  tbe 
peace,  happiness  or  feelings  of  the  plaintiff; 
in  such  cases  no  measure  of  damages  can  be 
prescribed,  except  the  enlightened  conscience 
of  impartial  jurors.  The  worldly  circum- 
stances of  the  parties,  the  amount  of  bad 
faith  in  the  transaction,  and  all  the  attend- 
iuit  facts  should  be  weighed."  Eirror  was  as- 
signed in  the  motion  for  a  new  trial  on  this 
<!harge.  Clearly  the  exception  was  well  tak- 
en, as  the  exact  point  has  been  several 
times  ruled  by  this  court  in  accordance  with 
this  assignment  of  error.  In  Atlantic  & 
Birmingham  Railway  Company  v.  Bowen,  125 
Oa.  460,  54  S.  £.  105,  it  was  held:  **In  an 
action  against  a  railroad  company,  where  the 
plaintiff  sues  for  the  value  of  lost  time,  phys- 
ical pain  and  suffering,  physician's  bill,  per- 
manent physical  impairment,  and  the  conse- 
<iuently  diminished  capacity  to  labor,  alleged 
to  be  the  result  of  personal  injuries  sustain- 
-ed  in  consequence  of  the  negligence  of  the 
defendant  company  and  its  employes,  it  is 
^rror  to  give  in  charge  to  the  jury  the  follow- 
ing provisions  of  Civ.  Code  1895,  S  3907:  'In 
some  torts  the  entire  injury  is  to  the  peace, 
happiness,  or  feelings  of  the  plaintiff;  in 
such  cases  no  measure  of  damages  can  be 
prescribed,  except  the  enlightened  conscience 
of  impartial  jurors.'  **  A  similar  ruling  was 
made  in  Central  of  Georgia  Railway  Co.  v. 
Almand,  116  Ga.  780,  43  &  R  67,  where  this 
court  said  that  the  provisions  of  the  Code 
section  read  by  the  court  to  the  jury  in  the 
<>ase  now  in  hand  have  reference  only  to  ac^ 
tions  where  the  entire  injury  alleged  is  to 
the  peace,  happiness,  and  feelings  of  the 
plaintiff,  as  the  law  prescribes  a  more  definite 
measure  for  determining  the  amount  recover- 
able on  account  of  lost  time  and  expenses. 
A  number  of  decisions  of  this  court  were 
there  cited  in  support  of  the  ruling  that,  in 
oases  similar  to  the  one  at  bar,  evidence  of 
the  worldly  circumstances  of  the  parties  was 
Inadmissible,  and  it  was  therefore  erroneous 
to  instruct  the  jury  that  they  should  be  con- 
-sidered  by  them.  Moreover,  as  was  said  in 
Bowen's  Case,  supra,  punitive  damages  were 
sot  recoverable  in  the  case  at  hand,  for  the 
reason  that  there  were  no  circumstances,  of 
Aggravation  either  in  the  act  or  the  intention. 
In  the  judgment  overruling  the  motion  for  a 
new  trial  in  the  present  case,  the  trial  judge 
«aid:  "In  view  of  the  fact  that  plaintiff's 
oounsel  expressly  stated  to  the  jury  during 
the  trial  of  the  case  and  in  their  arguments 
that  they  did  not  ask  for  vinc^ctive  or  puni- 
tive damages,  and  the  court,  after  giving  this 
abstract  proposition  of  law,  properly  and  spe- 
cifically instructed  the  jury  in  what  particu- 
lars they  should  find  only  the  actual  dam- 
ages sustained,  and  confined  the  application 
of  the  rule  to  damages  resulting  from  pain 
and  suffering  and  the  like,  and  that  while  it 
may  have  been  erroneous  to  have  made  this 
ofaai^ge,  yet,  in  the  light  of  the  entire  charge 
and  statements  of  plaintifTs  counsel  to  the 


jury,  I  am  of  opinion  that  it  could  have  done 
the  defendant  no  harm."  We  have  very  care- 
fully studied  the  entire  charge  of  his  honor 
as  it  appears  in  the  record,  and  we  cannot 
agree  with  him  that  he  ^'properly  and  specifi- 
cally instructed  the  jury  in  what  particulars 
they  should  find  only  the  actual  damages  sus- 
tained, and  confine  the  application  of  the 
rule  to  damages  resulting  from  pain  and  suf- 
fering and  the  like."  We  find  nothUig  in  the 
charge  which  can  be  construed  into  an  in- 
struction that  the  rule  given  by  the  court  to 
the  jury,  to  the  effect  that  the  measurement 
of  damages  was  the  enlightened  conscience 
of  hnpartial  jurors,  is  limited  to  the  fixing 
of  the  amount  of  damages  for  pain  and  suf- 
fering. The  fact  that  plaintiff's  counsel  stat- 
ed, in  their  arguments  to  the  jury,  that  they 
did  not  ask  for  vindictive  or  punitive  dama- 
ges, instead  of  rendering  the  charge  under 
discussion  harmless,  was  an  additional  rea- 
son why  the  court  should  not  have  given  it 
The  jury  might  well  have  reasoned  that  al- 
though the  plaintiff  was  not  asking  for  vin- 
dictive or  punitive  damages,  yet  as  the  judge, 
who  knew  this  as  well  as  they  did,  had 
given  them  in  charge  the  rule  applicable  to  a 
case  in  which  the  measure  of  damages  is 
solely  the  enlightened  consciences  of  im- 
partial jurors,  it  must  be  applicable  to  the 
case  which  they  were  trying  and  to  the  dam- 
ages which  were  claimed  by  the  plaintiff 
therein.  Surely  this  court  caimot  assume 
that  the  jury,  in  the  absence  of  instructions 
to  that  effect,  understood  that  the  rule  for 
measuring  damages  by  their  enlightened  con- 
sciences applied  solely  to  such  damages  as 
they  might  find  for  the  pain  and  suffering 
caused  the  plaintiff  by  the  alleged  injuries. 
The  charge  might  have  been  especially  harm- 
ful  hi  the  present  case,  in  view  of  the  fact 
that  the  plaintiff  sought  to  recover,  as  dam- 
ages, medical  and  surgical  expenses  incurred 
by  her  in  consequence  of  her  alleged  injuries, 
and  yet,  as  we  will  show  in  the  next  division 
of  the  opinion,  failed  to  prove,  even  approxi- 
mately, the  amount  of  such  expenses.  In  the 
present  case  the  erroneous  charge  was  not 
cured  and  its  probable,  or  at  least  possible, 
harmful  effect  obviated  by  other  specific  in- 
structions, whereby  the  jury  were  given  prop- 
er and  accurate  rules  for  the  different  kind 
of  damages  for  which  the  action  was  brought, 
as  was  true  in  Heating's  Case,  99  Ga.  308,  25 
S.  E.  669,  and  Goodson's  Case,  118  Ga.  833, 
45  S.  E.  680. 

2.  Another  exception  was  to  the  instruc- 
tions of  the  court  as  to  plaintiff's  right  to 
recover  reasonable  expenses  for  medical  at- 
tention, if  the  jury  should  find  in  her  favor; 
the  assignment  of  error  being  that  there 
was  no  evidence  to  authorize  a  charge  on 
this  subject.  We  think  this  assignment  well 
taken.  It  was  utterly  Impossible  for  the  jury, 
from  the  testimony,  to  even  form  an  approx- 
imately accurate  estimate  of  the  amount 
of  expense  which  the  plaintiff  had  incurred 
for  medical  and  surgical  attention  and  ti-eat- 
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ment  rendered  necessary  In  consequence  of 
the  injuries  Trbich  she  had  received  in  fall- 
ing over  the  truck  on  the  platform  of  defend* 
ant's  depot  This  was  a  matter  which,  from 
Its  nature,  was  capable  of  accurate  proof,  and 
yet  the  plaintiff  only  gave  to  the  jury  a 
rough  estimate,  or  approximation,  of  the 
amount  which  she  had  expended  for  all  the 
medical  and  surgical  treatment  which  she 
had  received  after  she  was  Injured  In  the 
way  alleged  in  her  petition,  admitting  at  the 
same  time  that  a  part  of  this  amount  was 
for  treatment  of  ailments  not  caused  by  her 
fail  over  the  truck,  and  not  even  attempting 
to  separate  the  amount  she  paid  for  the  treat- 
ment of  such  ailments  from  the  amount 
which  she  paid  for  medical  and  surgical 
treatment  caused  by  the  Injuries  which  she 
alleged  were  the  result  of  defendant's  negli- 
gence. According  to  her  own  testimony,  she 
had  been  treated,  at  different  times  and 
places,  by  several  physicians  and  surgeons. 
Upon  the  subject  of  the  amount  of  expense 
which  she  thus  Incurred,  she  testified:  "I 
have  not  kept  an  accurate  account  of  my 
physicians'  and  surgeons'  bills  for  my  treat- 
ment It  has  been  between  $600  and  $700. 
I  can  swear  positively  |600.  •  ♦  ♦  I  do 
not  know  that  I  could  correctly  state  the 
amount  I  paid  to  each  physician.  I  only 
based  my  estimate  on  a  bank  account  that  I 
used  solely  for  medical  attention.  It  is  ex- 
hausted." She  further  testified,  in  refer- 
ence to  treatment  at  a  sanitarium  In  Savan- 
nah, where  Dr.  White,  assisted  by  other  sur- 
geons, performed  surgical  operations  upon 
her,  the  principal  one  being  for  an  Injury 
to  her  shoulder,  caused,  as  she  claimed,  by 
her  fall  over  the  truck,  as  follows:  **They 
treated  me  for  some  other  things  as  well. 
I  was  treated  for  some  other  minor  troubles. 
The  main  trouble  dated  back  to  the  birth  of 
my  baby.  For  two  years  It  had  not  giv«n 
me  any.  trouble  to  amount  to  anything,  but 
Dr.  White  said  he  thought  best  to  attend  to 
it  There  was  some  operation  besides  that 
upon  my  arm.  *  •  •  They  did  not  make 
any  itemized  statement  [of  their  bill  for 
services].  I  do  not  suppose  that  they  would 
treat  this  other  ailment  for  nothing.  In  stat- 
ing what  I  paid  for  physicians'  bills  I  meant 
for  all  purposes.  In  my  family  I  have  had 
very  little  treatment  except  for  my  treat- 
ment since  that  time.  I  do  not  know  what  I 
did  with  the  bills;  sometimes  I  taken  a  re- 
ceipt and  sometimes  I  did  not  *  *  *  As 
to  why  I  cannot  remember  how  much  I 
paid  my  physicians  for  treatment  of  my 
shoulder  and  how  much  for  other  treatment, 
if  I  had  taken  the  time  to  figure  the  matter 
up,  I  might  do  It  I  do  not  care  to.  I  am 
tired  of  doctors'  bills.  I  do  not  remember 
exactly  now.  I  would  not  like  for  the  rail- 
road to  pay  for  the  treatment  of  my  female 
troubles  that  they  are  not  responsible  for. 
As  to  whether  I  expect  the  Jury  to  say  what 
they  are  responsible  for  without  the  facta, 


I  will  leave  that  to  them  to  decide.  If  they 
think  the  railroad  is  not  responsible  for  any 
part  of  my  physicians'  bills,  they  can  so 
state."  Dr.  White,  a  surgeon  of  the  dty  of 
Savannah,  testified,  In  behalf  of  the  plain- 
tiff, that  on  January  18,  1902,  he  operated 
on  her  for  four  different  ailments,  which  he 
separately  named  and  described,  one  of  them 
being  an  injury  to  her  shoulder,  and  subse- 
quently performed  another  operation  on  the 
shoulder;  that  three  of  the  four  ailments,  or 
physical  '"troubles,"  for  which  he  operated 
upon  her  the  first  time,  were  independent  of 
the  shoulder  injury,  and,  In  his  opinion,  ex- 
isted before  she  received  such  injury.  While 
he  testified  that  "the  troubles"  other  than  the 
injury  to  the  shoulder  were  minor  ones,  as 
compared  to  that  Injury,  he  did  not  under- 
take to  inform  the  Jury  what  his  charges 
were  for  the  treatment  of  the  shoulder  In* 
Jury,  as  distinguished  from  his  charges  for 
the  treatment  of  the  plaintiff's  other  physic- 
al ailments.  Indeed,  neither  he  nor  the 
plaintiff  even  stated  what  the  whole  amount 
of  his  bill  was.  No  other  evidence  in  the 
record  tends  to  throw  any  light  on  the  amount 
expended  by  the  plaintiff  for  medical  and 
surgical  attention  and  treatment  rendered 
necessary  by  the  injuries  alleged  to  have 
been  received  by  the  plaintiff  in  consequence 
of  defendant's  negligence.  There  was  no 
evidence  at  all  as  to  the  reasonableness  of 
the  amounts  which  the  plaintiff  paid  the  dif- 
ferent physicians  who  treated  her.  Indeed, 
this  was  not  to  be  expected  when  she  failed 
to  state  what  these  respective  amounts  were. 
Undoubtedly  a  plaintiff  who  Is  entitled  to 
recover  damages  for  a  physical  injury  may 
recover,  as  a  part  thereof,  reasonable  phsrsi- 
cians'  bills  incurred  in  consequence  of  the  in- 
Jury;  but,  in  order  to  recover  for  such  ex- 
penses, there  must  be  proof  of  a  definite  na- 
ture as  to  the  amount  so  expended,  and  also 
some  evidence  as  to  the  reasonableness  of 
such  amount  As  was  said  in  Mayor  of  Sa- 
vannah V.  Waldner,  49  Ga.  S16,  324:  "A 
plaintiff  cannot  claim  for  what  Is  capable  of 
almost  exact  proof,  without  furnishing  the 
Jury  some  testimony  to  arrive  at  the  meas- 
ure or  amount  of  the  claim.  Proof  of  what 
are  the  pliysiclan's  bills,  and  other  expenses 
growing  out  of  damages  received.  Is  always 
required  to  entitle  a  recovery  thereof."  In 
Allen  V.  Harris,  113  Ga.  107,  88  S.  E.  3^  (4), 
it  was  held:  "Proof  of  what  was  paid  for 
professional  services  Is  not  without  more, 
sufilcient  proof  of  their  value."  As,  under 
the  evidence,,  there  could  be  no  lawful  re- 
covery by  the  plaintiff  for  what  the  Judge 
termed  "medical  bills  and  medical  expenses," 
it  was  erroneous  for  him  to  instruct  the 
Jury  that  if  they  believed  "from  the  evidence 
In  this  case  that  the  defendant  is  liable  to 
the  plaintiff,  and  that  the  plaintiff  was  in- 
jured and  it  became  necessary  for  her  to 
incur  medical  bills  and  medical  expenses, 
•     *    •     the  defendant  would  be  liable  to 
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ber  for  reasonable  expenses  in  securing  medi- 
cal attention,"  etc  When  there  is  no  evi- 
dence upon  which  a  recovery  for  a  particular 
element  of  alleged  damages  could  lawfully 
be  based,  the  judge  should  not  submit  to 
the  Jury  the  question  of  the  plaintiff's  right 
to  recover  for  such  element  of  damages. 

There  were  other  assignments  of  error  in 
the  motion  for  a  new  trial  with  which  we  do 
not  deem  It  necessary  to  deal  specifically. 
Some  of  the  matters  complained  of  were  such 
as  will  not  likely  arise  upon  another  trial; 
and,  while  some  of  the  instructions  excepted 
to  were  not  strictly  accurate,  none  of  them 
were  so  erroneous  as  to  require  the  grant  of 
a  new  trial,  except  those  which  we  have  dis- 
cussed in  this  opinion. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


.  (129  6a.  60) 
WATSON  et  al.  v.  EQUITABLE  MORTGAGE 
CO.  et  al. 

(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

Errob,   Writ  of— When   Lies— Administba- 
TiVB  Order— Refusal  of  Injunction. 
Where,  upon  an  appropriate  application,  a 
receiver  was  appointed  in  an  equity  suit  and  di- 
rected  to  do  certain  things,  and  no  exception 
was  taken  to  the  order  of  appointment,  but  aft- 
erwards the  defendants  amended  their  answer 
and  prayed  the  court  to  enjoin  the  receiver  from 
doing  the  things  which  he  had  been  appointed  to 
do,  a  bill  of  exceptions  will  not  lie  to  the  re- 
fusal of  the  court  to  interfere  with  the  receiver 
while  the  main  case  is  pending  in  the  court 
(Syllabus  by  the  Ourt.) 

Error  from  Superior  Court,  Monroe  Oonn- 
ty;    E.  J.  Reagan,  Judge. 

Action  by  R.  H.  Watson  and  others  against 
the  Equitable  Mortgage  Company  and  others. 
Judgment  for  defendants*,  and  plaintiffs  bring 
error.     Dismissed. 

J.  W.  Preston  and  M.  G.  Bayne,  for  plain- 
tiffs in  error.  John  L.  Tye,  Cabaniss  &  Wll- 
lingham,  Tye  &  Bryan,  and  Chas.  A.  Read, 
for  defendants  in  error. 


ATKINSON,  J.  Peter  McMickle  executed 
a  deed  conveying  certain  property  to  "Rufus 
H.  Watson,  Jr.,  for  the  use,  benefit  and  ad- 
vantage, in  trust  for  Mary  M.  Watson,  for 
life,  •  •  ♦  for  her  sole  and  separate  use 
and  on  her  decease  to  her  child  or  children 
as  she  may  leave  in  life."  In  the  deed  there 
Tvas  a  power  given  the  trustee  to  sell  the 
property  for  reinvestment  upon  the  written 
consent  of  the  said  Mary  M.  Watson.  The 
trustee  made  application  to  the  Judge  of  the 
superior  court,  in  behalf  of  Mary  M.  Wat- 
son and  her  children,  for  leave  to  mortgage 
the  property  so  conveyed.  The  Judge  grant- 
ed an  order  authorizing  the  trustee  to  exe- 
cute a  mortgage  in  accordance  with  the  ap- 
plication. A  mortgage  was  executed  by  the 
trustee,  purporting  to  create  a  lien  upon  the 
estates  for  life  and  remainder.    There  was  a 


default  in  the  payment,  and  the  mortgage 
was  foreclosed  and  the  property  sold  at  sher- 
iff's sale.  The  purchaser  at  sheriff's  sale 
afterwards  conveyed  the  property  in  fee  to 
Mary  M.  Watson.  After  thus  obtaining  a 
deed  to  the  entire  property,  Mary  M.  Watson 
executed  a  deed  to  secure  a  debt  to  the 
Equitable  Mortgage  Company,  conveying 
said  entire  property  as  security  for  a  speci- 
fied debt.  Default  in  payment  followed,  and 
the  Equitable  Mortgage  Company  instituted 
a  suit  for  the  purpose  of  recovering  Judg- 
ment and  subjecting  the  property  to  its  pay- 
ment While  this  suit  was  pending,  Rufus 
H.  Watson,  Jr.,  as  trustee,  instituted  suit 
against  the  Equitable  Mortgage  Company, 
attacking  the  mortgage  executed  by  the  trus- 
tee, and  likewise  the  title  alleged  to  have  re- 
sulted from  the  sheriff's  sale,  and  likewise 
the  title  held  by  the  Equitable  Mortgage 
Company  as  security  for  the  debt  In  this 
suit  it  was  prayed  that  the  Equitable  Mort- 
gage Company  be  enjoined,  that  the  security 
deed  be  canceled,  and  that  the  title  to  the 
property  be  decreed  to  be  in  R.  H.  Watson, 
Jr.,  as  trustee  for  Mary  M.  Watson  for  iifet 
with  remainder  to  her  children.  The  Equi- 
table Mortgage  Company  filed  defenses  to 
this  jsuit;  and,  upon  the  final  trial,  the  chil- 
dren of  Mary  M.  Watson  who  were  in  life 
appeared  in  court  by  counsel,  and  presented 
an  application  to  the  Judge  to  allow  them 
to  so  amend  their  declaration  as  to  proceed 
in  their  own  names,  instead  of  in  the  name 
of  the  trustee.  The  record  here  does  not  dis- 
close that  the  Judge  passed  any  order  allow- 
ing the  amendment  The  trial  proceeded 
however,  and  resulted  in  a  verdict  for  the 
defendant,  upon  which  Judgment  was  enter- 
ed. There  was  no  motion  for  a  new  trial  or 
exception  taken.  After  that  trial  the  Equi- 
table Mortgage  Company  proceeded  with  the 
prosecution  of  the  suit  against  Mary  M.  Wat- 
son and  recovered  Judgment.  When  the 
property  was  about  to  be  sold,  claims  were 
interposed  by  R.  H.  Watson,  Jr.,  as  trustee^ 
for  Mary  M.  Watson  and  her  children,  and 
also  by  the  children  of  Mary  M.  Watson, 
which  caused  a  postponement  of  the  sheriff's 
sale.  The  Equitable  Mortgage  Company  in- 
stituted another  suit  against  R.  H.  Watson, 
Jr.,  as  trustee,  and  the  children  of  Mary 
M.  Watson,  reciting  the  entire  history  of  the 
litigation  up  to  and  including  the  rendition 
of  the  Judgment  subjecting  the  property  to 
the  payment  of  the  debt  and  the  filing  of  the 
claims  at  the  time  the  property  was  about 
to  be  offered  for  sale  by  the  sheriff.  It  was 
further  alleged  in  that  suit  that  the  claim- 
ants were  insolvent,  that  the  taxes  were  ac- 
cumulating, and  that  the  property  was  in- 
sufficient to  pay  the  debt;  that  for  several 
reasons  the  claimants  were  estopped  from  as- 
serting any  claim  under  the  trust  deed,  and 
especially  that  they  have  been  concluded  by 
the  former  Judgment  In  the  suit  wherein 
they  had  caused  themselves  to  be  made  par- 
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ties  by  amendment,  and  wherein  they  had  as- 
serted the  same  title  and  had  endeavored  to 
defeat  the  title  of  the  JBquitable  Mortgage 
Company.  Among  others,  there  were  prayers 
for  injunction  against  the  further  assertion 
of  title;  likewise  a  prayer  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  the 
property,  collect  the  rents,  and  sell  the 
property  for  the  payment  of  taxes  and  prin- 
cipal and  interest  due  to  the  Equitable  Mort- 
gage Company.  No  exception  was  filed  to 
such  order.  The  receiver  advertised  the 
property  for  sale;  and  the  defendants  in  the 
last-named  suit  then  filed  an  amendment  In 
the  nature  of  a  cross-bill  to  their  previous 
answer,  aud  again  asseited  their  title  under 
the  trust  deed,  and  prayed  that  the  receiver 
be  discharged,  and  that  all  orders  and  de- 
crees heretofore  made  by  the  court  under 
agreement  or  otherwise  be  set  aside  as  void, 
and  that  the  court  enjoin  the  receiver  from 
selling  the  property  and  from  taking  posses- 
sion thereof  until  the  rights  of  the  parties 
could  be  settled  under  the  cross-bilL  There 
was  an  interlocutory  hearing  upon  the  appli- 
cation for  injunction.  The  case  was  tried 
upon  the  allegations  of  the  pleadings,  with- 
out the  introduction  of  evidence.  After  con- 
sidering the  case  thus  submitted,  the  judge 
refused  to  enjoin  the  receiver  as  prayed. 
The  defendants  in  the  main  suit,  who,  by 
their  answer  in  the  nature  of  a  cross-bill, 
had  applied  for  an  injunction  against  the  re- 
ceiver, excepted  and  assigned  error  upon  the 
order  of  the  court  refusing  to  enjoin  the 
receiver. 

An  examination  of  the  bill  of  exceptions 
shows  that  the  plaintiffs  in  error  complain  of 
only  one  ruling  of  the  judge,  to  wit,  his  re- 
fusal to  grant  an  Injunction.  An  examina- 
tion of  the  record  discloses  that  the  injunc- 
tion sought  was  against  a  receiver  of  the 
court  for  the  purpose  of  preventing  him  from 
doing  certain  things  which  he  had  been  di- 
rected to  do  by  previous  orders  of  the  court. 
While  the  remedy  sought  Is  called  an  injunc- 
tion in  the  pleadings,  it  Is  not  in  fact  such 
an  Injunction  as  is  contemplated  in  Civ. 
Code  1895,  f  5526,  to  the  grant  or  refusal  of 
which  a  writ  of  error  would  He  from  the 
ruling  of  the  court  before  the  final  trial  of 
the  case.  The  order  applied  for  was  a  mere 
administrative  order,  directed  by  the  judge 
to  the  receiver,  to  the  grant  or  refusal  of 
which  exceptions  pendente  lite,  and  a  fur- 
ther assignment  of  error  in  the  bill  of  excep- 
tions after  the  conclusion  of  the  case  would 
be. proper  and  necessary,  if  the  complaining 
party  desired  to  review  the  ruling  of  the 
court.  There  were  no  exceptions  pendente 
lite,  and  the  case  does  not  appear  to  have 
been  finally  disposed  of.  Under  such  condi- 
tions, this  court  cannot  take  jurisdiction  of 
the  matter.  See,  in  this  connection,  Lam- 
bert Hoisting  E)ngine  Co.  v.  Dexter,  127  Ga. 
681,  56  S.  E.  778,  and  citations. 

Writ  of  error  dismissed.  All  the  Jastlces 
concur. 


029  6a.  42> 
MEVLVIN  T.  MELVIN. 
(Sapreme  Court  of  Georgia.    Aug.  0,  1907.) 

1.  DivoBCE— Temposabt  Alimony. 

The  judge  was  authorized,  under  the  plead- 
ings and  evidence,  to  award  temporary  alimony 
and  counsel  fees  to  the  wife,  and  the  allowance 
was  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig* 
vol.  17,  Divorce,  H  632-634.] 

2.  Samb— Injunction. 

The  writ  of  injunction  to  restrain  a  hus- 
band from  incumbering  or  disposing  of  his  prop- 
erty pending  a  divorce  and  alimony  snit  should 
not  be  granted,  where  the  husband  is  neither  at- 
tempting nor  threatening  to  sell  or  incumber  his 
property,  and  no  other  equitable  ground  for  the 
issuance  of  the  writ  is  shown  to  exist. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.- 
vol.  17,  Divorce,  U  600-^03.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  M.  M.  Melvln  against  B.  M. 
Melvln.  From  a  judgment  awarding  tem- 
porary alimony,  defendant  brings  error.  Af- 
firmed in  part  and  reversed  in  part 

W.  C.  WorrlU  and  a  S.  Bennet,  for  plain- 
tiff in  error.  J.  R.  Pottle  and  C.  L.  Glessner, 
for  defendant  In  error. 

EVANS,  J.  The  wife  filed  a  petition 
against  the  husband,  praying  a  divorce,  an 
allowance  of  alimony  and  attorney's  fees,  and 
an  Injunction  against  the  husband  Incom- 
bering  or  selling  his  property  pending  the 
suit  On  the  Interlocutory  hearing  the  court 
awarded  the  wife  counsel  fees  and  tempo- 
rary alimony,  and  enjoined  the  defendant 
from  incumbering  or  selling  his  property  un- 
til final  decree.  The  defendant  excepts  on 
the  grounds  that  the  wife  is  not  entitled  to 
alimony  under  the  case  made,  that  the  al- 
lowance was  excessive,  and  that  no  cause  for 
an  Injunction  pendente  lite  was  shown. 

1.  The  ground  for  divorce  was  cruel  treat- 
ment The  truth  of  the  allegations  was  de- 
nied by  the  defendant  It  appeared  that 
both  husband  and  wife  had  been  previously 
married.  By  the  husband's  former  marriage 
he  had  two  minor  sons,  and  by  the  wife's 
former  marriage  she  had  a  minor  daughter. 
The  wife  also  had  a  separate  estate,  which 
previously  to  the  marriage  had  yielded  an 
annual  income  of  about  $400.  The  court  al- 
lowed as  alimony  a  present  sum  of  $76,  and 
a  monthly  allowance  of  $15  until  final  de- 
cree, and  counsel  fees  to  the  extent  of  $50* 
There  was  proof  that  the  husband  was  a 
good  business  man,  worth  about  $10,000, 
and  received  from  the  management  of  his 
property  an  annual  net  income  of  about  $1,- 
000.  Civ.  Code  1895,  <  2458,  declares:  "In 
arriving  at  the  proper  provision,  the  Judge 
shall  consider  the  peculiar  neceeisities  of 
the  wife,  growing  out  of  the  pending  litiga- 
tion; he  may  also  consider  any  evidence  of 
a  separate  estate  owned  by  the  wife;  and 
If  such  estate  is  ample,  as  compared  with 
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the  husband's,  temporary  alimony  may  be 
refused."  The  court  may  also  consider  the 
fact  that  the  wife  has  a  minor  daughter 
by  a  former  marriage,  dependent  upon  her 
for  a  support  The  husband  is  under  no 
legal  duty  to  support  ^s  step-daughter ;  and 
the  court,  in  estimating  the  wife's  Income 
from  her  separate  estate  should  tal^e  this  cir- 
cumstance into  consideration.  The  aliowance 
was  authorized  by  the  evidence,  and  was 
not  excessive. 

2.  The  petition  did  not  allege  that  the  hus- 
band was  disposing  of  his  property,  or  in- 
cumbering it,  or  even  threatening  to  do  so. 
Nor  did  the  petition  allege  any  special  rea- 
son why  the  husband  should  be  enjoined 
from  disposing  of  or  incumbering  his  prop- 
erty. No  proof  was  submitted  that  the  hus- 
band was  attempting  or  even  contemplating 
the  transfer  of  his  property  to  defeat  the 
wife's  claim  for  alimony.  A  wife  may,  in  a 
proper  case,  apply  for  an  injunction  to  pre- 
vent the  husband  from  alienating  or  incum- 
bering his  property  to  defeat  her  claim  for 
alimony,  but  she  cannot  resort  to  this  ex- 
traordinary remedy  solely  because  she  may 
be  entitled  to  have  her  husband  pay  her  ali- 
mony. Before  the  writ  of  injunction  can 
properly  Issue,  it  must  appear  from  the  spe- 
cial circumstances  of  the  case  that  the  is- 
suance of  the  writ  is  essential  to  the  pro- 
'  tection  of  her  right  to  alimony.  The  court 
therefore  erred  in  granting  a  temporary  in- 
junction. 

Judgment  affirmed  in  part,  and  reversed 
In  part    All  the  Justices  concur. 


(128  Ga.  8S1) 

WALKER  V.  O'NEILL  MFG.  CX). 
(Supreme  Court  of  Georgia.    Aug.  9,  1007.) 

1.  JuDOMBNT— Lien. 

Where  a  chose  in  action  is  owned  by  several 
individuals  jointly,  and  suit  instituted  by  one 
of  them  alone,  making  no  reference  in  the  plead- 
ings to  the  joint  ownership,  or  to  the  other  in- 
dividuals, and  the  plaintifif  obtains  judgment  in 
his  individual  name,  without  reference  to  the 
others,  the  judgment  does  not  create  a  lien 
against  the  defendant  in  favor  of  those  who 
were  not  named  therein. 

(a)  A  sale  of  the  execution  issued  upon  such 
judgment  by  the  plaintiff  named  therem  to  the 
defendant  satisfies  the  claim  of  the  plaintiff. 

SEd.  Note.— 'For  cases  in  point,  see  Cent.  Dig. 
.  30,  Judgment,  §  1529.] 

2.  ATT0BI7ET  ANO    CLIENT  —  ENFOBCEMKNT   OF 

LncN— Payment  of  Fees. 

Where  an  attorney  at  law,  asserting  the 
statutory  lien  for  attorney's  fees,  seeks  to  col- 
lect the  same  from  the  defendant  in  fi.  fa.  aft- 
er settlement  with  the  plaintiff,  and,  testifying 
in  his  own  behalf,  fails  to  state  clearly  and  un- 
equivocally the  terms  of  the  contract  of  employ- 
ment, or  the  amount  due  him,  either  by  express 
or  implied  contract,  but  testifies  affirmatively 
that  alter  the  settlement  between  the  parties  the 
plaintiff  sent  him  a  check  which  recited  that  it 
.was  "in  full  for  fees/'  and  that  he  indorsed  and 
collected  the  check  without  raising  any  question 
with  the  plaintiff  that  it  was  not  in  full  satis- 
faction of  the  fees,  such  acceptance  and  use  of 
the  check,  without  explanation,  authorized  the 
court  to  hold  as  a  matter  of  law  that  no  at- 
torney's fees  were  due. 


8.  TBIAIr-DlRBCTINa    VEBniOf. 

The  nncontradicted  evidence  in  this  case, 
when  considered  in  that  view  most  favorable  to 
the  contentions  of  the  plaintiff,  demanded  a 
verdict  for  the  defendant,  and  the  court  did  not 
commit  error  by  so  directing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §S  382,  383.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Floyd  County  9 
Moses  Wright,  Judge. 

Action  by  Henry  Walker  against  th# 
O'Neill  Manufacturing  Company.  Judgment 
for  defendant.  PlaintifC  brings  error.  Af- 
firmed. 

C.  N.  Featherston  and  Henry  Walker,  for 
plaintifT  in  error.  Denny  &  Harris,  for  de- 
fendant in  error. 

ATKINSON,  J.  An  attorney  at  law  had 
in  his  hands  for  collection  separate  claims 
against  a  debtor  in  favor  of  four  separate 
creditors.  The  debtor  was  Insolvent,  and  at 
a  sale  of  his  assets  by  a  receiver  the  attor- 
ney at  law  purcbased  for  his  own  use  an 
open  account  due  to  the  debtor  by  another 
person.  The  attorney  then  notified  his  four 
clients  of  his  purchase,  and  offered  to  let 
them  have  the  account  so  purchased  if  each 
would  pay  sums  proportionate  to  their  re- 
spectlye  claims  sufficient  In  amount  to  reim- 
burse him.  They  agreed,  and  paid  him  the 
money.  After  such  payment,  the  attorney  at 
law,  for  convenience,  sued  the  account  so 
purchased  in  the  name  of  one  of  his  clients 
only;  the  record  not  disclosing  that  any  oth- 
er person  had  any  interest  therein.  Judg- 
ment was  obtained.  Thereupon  garnishment 
proceedings  were  instituted  against  the  em- 
ployer of  the  defendant,  and  judgment  was 
obtained  against  the  garnishee.  In  the  gar- 
nishment there  was  no  suggestion  of  any 
other  party  plaintiff  than  the  sole  creditor, 
the  Ahrens  &  Ott  Manufacturing  Company, 
in'  whose  name  suit  had  been  originally  in- 
stituted. After  the  rendition  of  the  judg- 
ment in  the  garnishment  proceeding,  the  at- 
torney caused  execution  to  issue  thereon  and 
retained  it  in  his  possession.  Afterwards 
the  attorney  in  his  individual  name  sought 
to  purchase  the  execution  from  the  plaintiff. 
The  purchase  price  was  agreed  upon,  and  the 
attorney  entered  upon  the  execution  a  blank 
assignment  thereof  to  himself,  and  forwarded 
the  same  to  the  plaintiff  for  the  purpose  of 
having  the  assignment  executed  by  the  plain- 
tiff, and,  at  the  same  time,  authorized  a 
draft  to  be  drawn  by  the  plaintiff  on  him 
for  the  purchase  price.  The  assignment  was 
executed  according  to  directions,  with  the 
exception  that  the  date  was  omitted.  On  ac- 
count of  that  omission  the  attorney  was  un- 
willing to  accept  it.  Upon  this  point  we  may 
quote  from  the  testimony  of  the  attorney  as 
follows:  "Seeing  the  date  to  be  filled  by 
them  had  not  been  filled  in,  after  holding  it 
for  quite  a  while,  the  fl.  fa.  was  returned  to 
them  to  supply  the  date.    It  remained  quite 
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a  while  in  their  hands,  and  was  finally  re- 
turned to  me  undated.  •  •  ♦  For  several 
days  before,  and  at  the  time  of  that  pay- 
ment of  July  17th,  I  had  the  fi.  fa. ;  had  it  on 
the  8th  or  10th  of  July.  I  had  the  fl.  fa. 
levied,  and  this  illegality  was  interposed  to 
the  levy."  There  was  nothing  said  hy  the 
attorney  at  law  Indicating  that  the  purchase 
contemplated  a  credit  transaction.  On  the 
contrary*  testimony  was  introduced  to  the 
effect  that  it  was  a  cash  transaction,  which 
fact  does  not  appear  to  be  in  any  way  con- 
tested by  the  attorney.  Pending  the  negotia- 
tions above  recited,  the  defendant  in  fl.  fa. 
also  entered  into  negotiations  with  the  plain- 
tiff in  fL  fa.  for  the  purchase  of  the  execu- 
tion, and  succeeded.  In  consideration  of  the 
true'  amount  of  the  principal  and  Interest 
and  cost  due  to  the  plaintiff,  without  respect 
to  any  of  the  three  other  alleged  creditors, 
whose  names  were  not  disclosed  by  the 
Judgment,  in  obtaining  from  the  plaintiff  a 
written  assignment  in  these  words:  **Loui8- 
ville,  Ky.,  July  17, 1900.  Received  of  O'Neill 
Mfg.  Company  of  Rome,  6a.,  $257.99  in  full 
and  complete  settlement  of  all  our  interests 
in  a  certain  judgment  of  the  superior  court 
of  Floyd  County,  Georgia,  which  was  ren- 
dered on  the  12th  day  of  April,  1899,  in  favor 
of  the  Ah  reus  &  Ott  Mfg.  Company  v.  O'Neill 
Mfg.  Company  as  garnishees."  <  The  consid- 
eration expressed  in  this  assignment,  $257.- 
99,  is  the  same  payment  to  which  reference 
was  made  in  the  testimony  of  the  attorney 
above  quoted  as  having  been  made  on  "July 
17th."  It  thus  appears  from  the  testimony 
of  the  attorney,  who  was  the  plaintiff  in 
error  in  the  present  case,  that  at  the  time  of 
the  purchase  of  the  execution  by  the  defend- 
ant the  execution  was  actually  in  his  hands, 
delivered  to  him  by  the  plaintiff.  There  was 
undisputed  testimony  to  the  effect  that  the 
attorney  did  not  pay  the  purchase  price 
which  he  agreed  to  pay  for  the  execution, 
but,  having  possession  of  it  under  the  cir- 
cumstances already  enumerated,  he  caused 
the  same  to  be  levied  on  the  defendant's 
property.  After  the  levy,  the  defendant  filed 
an  affidavit  of  illegality,  upon  the  ground, 
among  others,  that  the  fi.  fa.  had  been  paid 
and  fully  satisfied  by  the  defendant  by  rea- 
son of  the  payment  of  the  sum  of  $257.99 
hereinbefore  recited.  The  foregoing  state- 
ment deals  with  that  view  of  the  case  which 
is  most  favorable  to  the  contentions  of  the 
plaintiff  in  error.  The  court  directed  a  ver- 
dict in  favor  of  the  defendant  in  fl.  fa. ' 

1.  To  sustain  the  judgment  refusing  to 
grant  a  new  trial,  the  evidence,  when  con- 
sidered in  its  most  favorable  light  for  the 
plaintiff  in  error,  must  have  been  of  such 
character  as  to  demand  a  verdict  against 
him.  Considering  the  evidence  in  this  light, 
we  are  unable  to  see  that  the  plaintiff  in 
error  acquired  any  interest  in  the  fi.  fa.  by 
purchase.  His  negotiations  were  not  prose- 
cuted to  the  completion  of  a  purchase.  The 
contemplated  sale  to  him  was  a  cash  transac- 


tion. He  received  and  inspected,  but  did  not 
accept,  the  article  tendered,  and  did  not  pay 
the  purchase  price.  Under  such  conditionB 
the  title  did  not  pass.  See,  in  this  connec- 
tion, Stames  v.  Roberts,  58  S.  E.'  348.  Other 
than  these  unconsuminated  and  ineffectual 
negotiations,  there  was  nothing  to  interfere 
with  the  right  of  the  plaintiff,  the  Ahrens  & 
Ott  Manufacturing  Company,  to  sell  the  fi. 
fa.  to  the  defendants  therein  named.  The 
plaintiffs  did  sell  all  of  their  interests  and 
make  a  valid  assignment  therein  in  writing. 
When  they  sold  their  interests,  they  sold  the 
entire  execution,  because  there  was  no  other 
party  plaintiff,  and  consequently  no  one  else 
could  be  consulted.  Whatever  may  have 
been  the  interests  of  other  persons  in  the 
subject-matter  of  the  suit  which  resulted  in 
the  first  judgment,  those  Interests  could  not, 
under,  the  condition  of  the  record,  be  traced 
into  the  present  judgment  so  as  to  acquire  a 
lien  upon  the  defendant's  property.  The 
plaintiff,  the  Ahrens  &  Ott  Manufacturing 
Company,  did  not  in  either  suit  pretend  to 
proceed  for  the  use  of  any  person  exc^t 
themselves.  If  other  parties  had  an  interest 
in  the  original  execution,  they  would  have 
been  proper  parties  to  the  first  suit,  and 
could  have  obtained  an  interest  in  the  judg- 
ment, but,  as  against  the  defendants,  there 
is  no  theory  by  which  they  could  remain 
out  of  the  case  until  judgment  and  then' 
claim  by  force  of  the  judgment  a  Hen  upon 
the  defendant's  property.  See,  in  this  con- 
nection. Whitman  v.  Boiling,  47  Oa.  125; 
Smith  V.  Pate,  61  Ga.  246;  City  Bank  ot 
Macon  v.  Crossland,  65  6a.  734  (4). 

2,  3.  But  it  is  insisted  that  the  plaintiffs* 
by  a  sale  of  the  execution,  could  not  defeat 
the  Hen  of  the  attorney  for  his  fees,  and 
that  he  had  a  right  to  have  the  execution 
proceed  for  the  purpose  of  enabling  him  to 
collect  his  fees.  It  Is  contended  that  his 
lien  exists  under  the  provisions  of  CiY.  Code 
1895,  i  2814,  par.  2,  which  provides  that  at- 
torneys at  law  shall  have  a  lien  "upon  suits, 
judgments,  and  decrees  for  money,  superior 
to  all  liens  but  tax  liens,  and  no  person  shall 
be  at  liberty  to  satisfy  said  suit,  judgment 
or  decree  until  the  lien  or  claim  of  the  at- 
torney for  his  fees  is  fully  satisfied;  and  at- 
torneys at  law  shall  have  the  same  right  and 
power  over  said  suits,  judgments,  and  de- 
crees, to  enforce  their  liens,  as  their  clients 
had  or  may  have  for  the  amount  due  thereoo 
to  them."  In  order  to  support  the  claim  of 
lien,  the  burden  of  proof  was  upon  the  at- 
torney to  show  the  existence  of  a  valid  judg- 
ment and  execution.  It  is  conceded  by  the 
defendants  that,  to  the  extent  of  the  amount 
which  they  paid  to  Ahrens  &  Ott  Manufac- 
turing Company  as  purchase  money  for  the 
execution,  there  was  a  valid  judgment  and 
execution.  It  is  not  necessary,  therefore,  to 
inquire  whether  upon  that  point  the  burden 
of  proof  was  supported.  The  burden  was 
also  upon  the  party  asserting  the  lien  to 
show  the  amount  of  attorney's  fees  due  at 
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tbe  time  of  the  trial,  for  which  it  was  claim- 
ed that  he  had  a  lien.  The  attorney  testified 
In  his  own  behalf,  and  was  in  a  position  to 
testify  clearly  and  unequlYocally  as  to  wheth- 
er any  particular  amount  had  been  agreed 
upon  between  himself  and  his  client  as  a 
fee — if  so,  what  amount,  and,  if  none  had 
been  agreed  upon,  then  to  express  his  opinion 
as  to  the  reasonable  value  of  the  seryices 
rendered  by  him  to  the  plaintiff  in  recoyer- 
Ing  the  Judgment.  As  a  matter  of  fact,  be 
did  not  testify  that  the  amount  of  his  fee 
had  or  had  not  been  fixed  by  agreement  be- 
tween himself  and  his  client,  and  he  did 
not  express  his  opinion  as  to  the  value  of 
his  services  to  the  plaintifT,  separate  and 
distinct  from  all  of  the  services  which  he 
rendered  to  all  of  his  clients,  three  of  whom 
he  contended  had  interests  in  the  Judgment, 
but  none  of  whom  were  parties  thereto.  It 
has  already  been  seen  that  the  execution 
could  not  have  been  enforced  against  the  de- 
fendant for  the  benefit  of  the  clients  of  the 
attorney,  other  than  the  plaintiff  in  execu- 
tion, for  the  recovery  of  the  principal  and 
interest  alleged  to  be  due  them.  If  the  ex- 
ecution could  not  be  enforced  for  their  bene- 
fit for  the  collection  of  the  principal  and  in- 
terest alleged  to  be  due  them,  for  the  same 
reason,  it  could  not  be  enforced  for  the  bene- 
fit of  the  attorney  for  such  attorney's  fees  as 
they  may  have  been  liable  to  pay  him.  As 
to  those  claims  he  had  no  Judgment,  and  it 
follows  that  he  had  no  lien  against  the  de- 
fendants. 

With  respect  to  the  indebtedness  of  the 
plaintiffs  in  fl.  fa.  to  the  attorney  for  counsel 
fees,  and  the  amount  thereof,  if  any  such 
debt  existed,  it  is  readily  seen  that  the  tes- 
timony of  the  attorney  thus  far  considered 
Is  not  clear  and  unequivocal.  But  there  was 
further  evidence  upon  the  subject  The  at- 
torney testified  that,  after  the  payment  of 
the  $257.99  had  been  made  by  the  defend- 
ant to  the  plaintiff*  as  purchase  for  the  fi. 
fa.,  "I  received  a  little  check  for  ?13,  recit- 
ing that  it  was  in  full  for  fees.  The  check 
was  mislaid.  When  found  some  time  after- 
Hoards  I  indorsed  it  and  collected  it"  No 
explanation  is  made  by  the  attorney  as  to 
why  he  indorsed  and  collected  the  check, 
if  he  did  not  receive  it  in  full  payment  of 
counsel  fees  due  by  the  plaintiff.  If  he  did 
receive  It  as  such  that  was  the  end  of  his 
contention  for  counsel  fees.  If  be  did  not 
receive  it  as  such,  the  burden  was  upon  him 
to  explain.  In  the  abseDce  of  explanation, 
it  will  be  deemed  that  whatever  may  have 
been  the  amount  agreed  upon,  or  whatever 
the  value  of  the  services,  the  check  satisfied 
his  claim.  See,  in  this  connection,  Jenkins 
V.  National  Building  Ass'n,  111  Ga.  732,  36 
S.  E.  945;  Walker  v.  Wadley,  124  Ga.  286, 
52  S.  B.  904.  Under  this  view  of  the  attor- 
ney's evidence,  there  was  not,  upon  the  sut>- 
Ject  of  attorney's  fees,  any  issue  to  be  sut>- 
,  mitted   to  the  Jury.     Upon  tbe  case  as  a 


whole,  there  was  no  error  in  directing  a  ver- 
dict 

Judgment  affirmed.    AU  the  Justices  con- 
cur. 


(2  Qa.  App.  228) 
DORSET  V.  STATE.    (No.  458.) 
(Ck>urt  bf  Appeals  of  Georgia.    June  26,  1907.) 

1.  HomcIDE   —   InSTBUCTIONS— INVOLUNTABT 

Manslauohtsb. 

The  law  of  involuntary  itaanslaughter,  as 
applicable  to  the  evidence,  was  fully  and  proper- 
ly presented  to  the  jury  by  the  charge  of  the 
court 

2.  Same. 

A  request  to  charge  the  Jury  that  it  is  their 
duty,  where  threats,  if  proved,  are  susceptible 
of  two  constructions,  to  give  the  defendant  the 
benefit  of  the  innocent  construction,  wan  proper- 
ly refused.  The  absence  of  the  word  "equally" 
renders  the  request  one  not  proper  to  be  granted. 

3.  CbIMINAL  Law— TbIAL— I»8TBXT0TI0N8r-lN- 
VAOINO   PBOVIRCB  OF  JUBT. 

To  instruct  the  jur^  that  threats  (in  any 
case)  ''are  of  very  little  importance  as  evidence 
in  guiding  the  jury"  would  be  a  violation  <of 
Civ.  Code  1895,  §  4334.  The  jury,  and  not 
the  judge,  must  weigh  the  evidence. 

[Ed.  Note.— For  cases  in  point  see  CSent  Dig. 
vol.  14,  Criminal  Law,  f  17«il.] 

4.  Same — Constbuction   as  a   Whole. 

Extracts  from  a  charge,  upon  which  er- 
ror is  assigned,  must  be  considered  and  con- 
strued in  connection  with  tlie  charge  taken  as 
a  whole.  It  is  impossible  for  a  trial  judge  to 
repeat,  in  every  connection,  all  of  the  principles 
involved  in  the  case;  nor  is  he  required  to  in- 
dulge in  such  repetition.  Where  the  statements 
upon  different  legal  propositions  are  carefully 
distinguished  and  cautiously  contrasted  with 
each  other,  and  so  clearly  that  they  can  neither 
mislead  nor  confuse,  the  ordinary  intelligence  of 
the  jury  can  safely  be  relied  upon  to  render  fre- 
quent repetition  of  the  same  principle  of  law 
unnecessary  and  useless. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  <  WOO.] 

6,  6.  Same. 

The  judgment  of  the  trial  court,  refusing 
a  new  trial,  is  not,  for  any  reason  assigned,  er^ 
roneous. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  B&\\  County; 
J.  J.  Kimsey,  Judge. 

J.  T.  Dorsey  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.    Affirmed. 

See  56  S.  B.  470. 

Thompson  Sc  Bell  and  H.  H.  Dean,  for 
plaintiff  in  error.  W.  A.  Charters,  Sol.  Gen., 
and  F.  M.  Johnson,  for  the  State. 


RUSSE^LL,  J.  Dorsey  was  indicted  for 
murder,  and  convicted  of  voluntary  man- 
slaughter. His  motion  for  a  new  trial  was 
refused,  and  he  excepts  to  that  judgment. 

The  evidence  showed  that  he  and  the  de- 
ceased and  several  others  had  been  drinking 
together  at  intervals  during  the  afternoon 
and  evening.  As  frequently  occurs  on  such 
occasions,  there  were  several  trivial  quarrels. 
In  which  the  deceased  participated.  The  de- 
fendant finally  started  to  a  house  where  he 
did  not  wish  the  other  to  accompany  him,  and 
requested  the  deceased  not  to  do  so.    This 
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request,  and  some  words  over  a  drink  of 
whisky,  were  followed  by  the  deceased  final- 
ly getting  in  front  of  the  defendant,  calling 
him  vile  names,  and  making  a  motion  as  if 
to  strike  him.  There  was  no  evidence  that 
the  deceased  had  any  weapon,  though  the  de- 
fendant clainied  in  his  statement  that  he  had 
either  a  knife  or  knucks.  The  defendant  had 
in  his  hand  a  billiard  cue,  which  had  been 
cut  off  so  as  to  be  used  as  a  walking  stick, 
and  with  this,  he  struck  the  deceased  twice, 
once  in  the  mouth  and  once  on  the  side  of 
the  head,  knocking  him  down  each  time.  He 
then  proceeded  on  his  journey.  The  deceas- 
ed went  back  to  his  home,  procured  medical 
attention,  and  died  in  two  days.  There  was 
a  former  trial  of  this  case,  which  is  reported 
in  126  Oa.  633,  55  S.  B.  479.  In  addition  to 
the  evidence  there  reported,  there  was  tes- 
timony on  the  present  trial  that  the  deceased 
threatened  to  kill  the  defendant  if  the  de- 
fendant did  not  kill  him,  and  there  was  also 
evidence  on  the  part  of  the  state,  not  ad- 
duced on  the  former  trial,  that  the  weapon 
used  was  a  deadly  weapon.  The  case  was 
remitnded  by  the  Supreme  Court  for  a  new 
trial  upon  the  sole  ground  that  the  judge 
failed  to  Instruct  the  jury  as  to  the  law 
of  involuntary  manslaughter;  the  Supreme 
Court  holding  that  'If  the  jury  should  find 
that  the  weapon  was  one  which  would  not 
ordinarily  produce  death,  and  was  therefore 
not  a  deadly  weapon,  and  the  circumstances 
demonstrated  to  the  satisfaction  of  the  jury 
that  there  was  no  intention  to  kill,  then,  even 
though  the  blow  was  not  justified,  the  ac- 
cused would  be  guilty  only  of  the  offense  of 
Involuntary  manslaughter,  the  grade  of  which 
he  would  be  convicted  to  be  determined  by 
whether  the  blow  was  infiicted  as  a  result 
of  dn  unlawful  act,  or  whether,  under  the 
circumstances,  he  was  justified  in  striking 
a  blow,  but  in  administering  it  did  not  use 
due  care  and  circumspection."  This  error  of 
the  trial  court  was  corrected  on  the  last 
trial,  and  both  grades  of  involuntary  man- 
slaughter were  given  in  charge  to  the  jury; 
the  jury,  as  on  the  previous  trial,  returning 
a  verdict  finding  the  defendant  guilty  of 
voluntary  manslaughter.  The  case  is  now 
brought  to  this  court  for  review  upon  several 
assignments  of  error  in  addition  to  the  gen- 
eral grounds. 

The  first  of  these  grounds  is  that  the 
court  erred  in  refusing  a  written  request  to 
charge  that,  while  provocation  by  words, 
threats,  menaces,  or  contemptuous  gestures 
would  not  be  sufficient  to  reduce  the  homicide 
below  the  grade  of  murder,  when  the  killing 
Is  done,  not  on  account  of  any  fear  in  the 
mind  of  the  slayer,  but  solely  for  the  pur- 
pose of  resenting  the  provocation,  neverthe- 
less threats,  accompanied  by  menaces,  may 
in  some  Instances  be  sufficient  to  arouse  the 
fears  of  a  reasonable  man  that  his  life  is  in 
danger,  or  that  a  felony  is  about  to  be  per- 
petrated upon  him;  and,  if  the  defendant 
acted  under  the  fears  of  a  reasonable  man 


that  the  deceased  intended  by  violence  or 
surprise  to  commit  a  felony  upon  him,  the 
defendant  would  be  justified.  This  request 
was  In  the  language  of  the  decision  of  the 
Supreme  Court  in  Cumming  v.  State,  99  Ga. 
662,  27  S.  EV.  177,  except,  in  the  written  re- 
quest presented,  the  word  "resisting**  was 
used,  instead  of  "resented.**  It  devolved  up- 
on the  defendant  to  present  a  correct  re- 
quest, and  even  though  the  error  may  be  only 
typographical,  yet,  as  it  does  not  correctly 
state  the  law,  it  was  not  incumbent  upon 
the  court  to  present  it  to  the  jury.  The 
plaintiff  in  error  insists,  however,  that  the 
principle  embraced  in  the  request  should 
have  been  given  in  charge  to  the  jury.  We 
think  the  jury  should  have  been  and  were  in- 
structed on  the  proposition  tor  which  the 
plaintiff  in  error  contends. 

The  trial  judge,  upon  this  subject,  instruct- 
ed the  jury  as  follows:  *'You  know  I  charg- 
ed you  a  while  ago,  gentlemen  of  the  jury, 
that  in  order  to  reduce  l^  homicide  from  mur- 
der to  voluntary  manslaughter — ^that,  is, 
where  a  human  being  is  killed  under  a  great 
heat  of  passion— that  no  words,  contemptu- 
ous gestures,  or  things  of  that  sort,  oppro- 
brious epithets,  should  not  be  sufficient  prov- 
ocation to  reduce  the  killing  from  murder 
to  voluntary  manslaughter.  Under  the  head 
of  reasonable  fears  in  case  of  justifiable 
homicide — ^under  this  head  of  justifiable 
homicide — ^where  the  defendant  Is  without 
fault  in  bringing  on  the  difficulty,  acting  un- 
der reasonable  fears,  the  law  provides  (it  be- 
ing purely  a  question  of  fact  as  to  whether 
the  attendant  circmnstances  justified  a  rea- 
sonable fear  upon  the  part  of  the  accused 
that  such  injury  was  about  to  be  committed 
upon  his  person)  that  that  question  is  one 
exclusively  for  the  jury.  There  are  so  many 
conditions  under  which  grounds  for  reason- 
able fear  could  arise  that  the  Legislature  has 
not  undertaken  to  say  that  any  given  state 
of  facts  or  circumstances  shall  or  shall  not 
be  sufficient  to  coustltute  grounds  of  reason- 
able fear,  but  has  left  the  matter  open  for 
determination  by  the  jury,  In  each  instance, 
without  further  limitation  than  that  the  cir- 
cumstances must  be  sufficient  to  excite  the 
fears  of  a  reasonable  man  that  some  one  or 
more  of  the  offenses  named  In  the  Penal 
Code  were  about  to  be  committed,  or  that  his 
life  was  in  imminent  danger;  thus  leaving 
it  to  the  jury,  after  all,  to  pass  upon  the 
sufficiency  of  the  circumstances  for  that  pur- 
pose. And  the  jury  would  have  the  right  to 
consider  the  conduct  of  the  defendant  and 
the  conduct  of  the  deceased — ^the  words  that 
were  used,  if  there  were  any  used.  The  jury 
would  consider  it  all,  what  words  were  pass- 
ed by  one  to  the  other;  and  it  is  for  the 
jury  to  say  whether  or  not  the  circumstances 
were  sufficient  to  excite  the  fears  of  a  rea- 
sonable man.  If  the  clhrumstances  are  suffi- 
cient to  excite  the  fears  of  a  reasonable  man, 
the  killing  will  be  attributed  to  them,  in  the 
absence  of  proof  to  the  contrary,  and  also 
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that  the  accused  acted  under  those  fears  and 
Bot  In  a  spirit  of  revenge.  The  sufQcIency 
of  the  fears  is  a  question  for  the  Jury  always. 
The  defendant  will  be  justifiable  if  there  be 
a  reasonable  doubt  as  to  whether  he  acted 
under  such  fears,  or  had  reason  to  feel  that 
it  was  necessary  to  kill  in  order  to  save  his 
own  life  or  to  prevent  a  felony  from  being 
committed  upon  his  lyerson." 

We  think  these  instructions  as  fully  put 
before  the  Jury  the  principle  that  words, 
though  not  amounting  to  actual  assault,  may 
In  some  instances  be  sufficient  to  arouse  the 
fears  of  a  reasonable  man,  as  did  the  request, 
and  was  more  apt  for  the  purpose  than  the 
charge  requested,  in  that  it  called  the  at- 
tention of  the  Jury  to  the  circumstances 
creating  the  "some  instances"  referred  to  by 
the  Supreme  Ck>urt  A  court  of  review  fre- 
quently uses,  and  can  properly  use,  language 
which  would  be  highly  improper  or  confusing 
to  the  Jury,  if  given  In  charge  by  a  trial 
Judge.  To  have  charged  the  Jury  that  "in 
some  instances"  threats  accompanied  by  men- 
aces might  be  sufficient  to  arouse  the  fears 
of  a  reasonable  man,  without  instructing  the 
Jury  as  to  the  nature  of  those  instances, 
would  have  been  erroneous,  because  the  Jury 
would  have  had  no  information  as  to  how  they 
were  to  determine  from  the  evidence  whether 
such  an  instance  was  presented  in  the  case 
at  bar.  The  trial  Judge  gave  them  a  correct 
rule  when  he  said  that  the  Jury  could  con- 
■  aider  the  conduct  of  the  parties,  the  words 
that  were  passed  from  one  to  the  other,  etc., 
consider  It  all,  and  say  whether  or  not  the 
circumstances  were  sufficient  to  excite  the 
fears  of  a  reasonable  man;  and  the  charge 
we  have  quoted  above,  calling  special  atten- 
tion to  his  previous  charge  on  section  65  of 
the  Penal  Ck>de  of  1895  (^dien  instructing 
them  as  to  the  law  of  voluntary  manslaugh- 
ter), and  applying  by  contrast  the  use  of  op- 
probrious words  to  the  doctrine  of  reason- 
able fears  (should  the  Jury  believe  the  de- 
fendant acted  under  such  fears),  rendered  it 
Impossible  that  the  Jury  could  either  have 
been  confused  or  misled,  or  the  defendant's 
rights  prejudiced. 

2.  The  plaintiff  In  error  assigns  error  up- 
on the  refusal  of  a  request  to  charge  as  fol- 
lows :  "I  charge  you,  further,  that  if  there  is 
any  proof  of  threat  by  the  defendant  intro- 
duced before  you,  and  such  threats  are  sus- 
ceptible to  two  constructions,  it  is  the  duty  of 
the  Jury  to  give  the  defendant  the  benefit  of 
the  innocent  construction,  if  they  can,  rather 
than  the  guilty  construction."  This  not  being 
a  correct  statement  of  the  law,  the  court  was 
not  required  to  present  it  to  the  Jury.  The 
rule  is  that,  if  threats  are  equally  susceptible 
of  two  constructions,  it  is  the  duty  of  the 
Jury,  if  they  can,  to  prefer  the  innocent  con- 
struction. 

3.  To  have  given  the  charge,  the  refusal 
of  which  is  excepted  to  in  the  third  ground 
of  the  motion,  would  have  been  a  manifest 
Yiolation  of  the  provisions  of  Civ.  Ck>de  1895, 


(  4834.  The  charge  requested  was  in  these 
words :  "I  charge  you  that  mere  idle  threats, 
without  any  intention  of  carrying  the  same 
into  execution,  and  without  any  efTort  to  do 
so,  are  of  very  little  importance  as  evidence 
in  guiding  the  Jury  in  the  deliberation  of  the 
case." 

4.  Exception  is  taken  to  the  following 
charge  of  the  court:  "I  charge  you,  gentle- 
men of  the  Jury,  If  two  men  suddenly  fall 
out  and  fight,  and  there  is  a  mutual  intent 
to  fight  upon  the  part  of  the  men,  and  there 
is  great  heat  of  passion,  and  they  do  fight, 
although  there  might  not  be  but  one  blow 
stricken,  and  that  blow  is  the  fatal  blow,  if 
there  is  mutual  intent  to  fight,  and  they  do 
fight,  and  one  is  killed  as  the  result  of  it — 
I  charge  you  that  such  killing  would  be 
voluntary  manslaughter,  unless  Justified." 
The  complaint  made  of  the  charge  is  that  it 
took  from  the  Jury  the  consideration  of  the 
law  of  involuntary  manslaughter,  and  also 
the  consideration  of  the  question  as  to  wheth- 
er such  fight  was  with  or  without  a  weapon, 
or  with  or  without  intent  to  kill,  or  with  a 
weapon  likely  to  produce  death  when  used  in 
the  manner  in  which  it  was  used,  or  without 
regard  to  whether  there  was  any  intention  to 
kill  on  the  part  of  the  defendant,  and  because 
it  required  the  Jury  to  find  the  defendant 
guilty  of  voluntary  manslaughter.  It  is  insist- 
ed, further,  that  the  charge  was  error,  because 
contrary  to  the  decision  of  the  Supreme  CJourt 
in  the  following  language:  "If  the  Jury 
should  find  that  the  weapon  was  one  which 
would  not  ordinarily  produce  death,  and 
therefore  was  not  a  deadly  weapon,  and  the 
circumstances  demonstrated  to  the  satisfac- 
tion of  the  Jury  that  there  was  no  intention 
to  kill,  then,  even  though  the  blow  was  not 
Justified,  the  accused  would  be  guilty  only 
of  the  offense  of  involuntary  manslaughter, 
the  grade  of  which  he  would  be  convicted  to 
be  determined  by  whether  the  blow  was  in- 
flicted as  a  result  of  an  unlawful  act,  or 
whether,  under  the  circumstances,  he  was 
Justified  in  striking  the  blow,  but  in  adminis- 
tering it  did  not  use  due  care  and  circumspec- 
tion." It  is  further  insisted  that  it  was  er- 
roneous to  instruct  the  Jury  that  such  kill- 
ing would  be  voluntary  manslaughter,  un- 
less Justified. 

The  extracts  from  the  charge  to  which  ex- 
ception is  taken,  if  considered  alone,  or  if  it 
had  been  delivered  as  a  part  of  the  instruc- 
tion with  reference  to  Involuntary  manslaugh- 
ter, or  if  there  had  been  an  absence  of  other 
and  correct  instructions  upon  the  subject  of 
involuntary  manslaughter,  would  have  been 
error.  But  it  must  be  borne  in  mind  that 
the  language  quoted  in  this  exception  is  only 
a  disconnected  fragment  from  the  charge  of 
the  court  upon  the  subject  of  voluntary  man- 
slaughter, in  which  the  court  more  than  once 
called  their  attention  to  the  fact  that  It  was 
only  to  be  considered  as  applicable  to  that 
particular  grade  of  homicide.  The  Judge 
first  instructed  the  Jury  as  to  the  law  of 


480 


58  SOUTHBASTBRW  REPORTER. 


(Ga.. 


murder,  then  the  application  of  the  Uw  of 
voluntary  manslaughter  was  discussed,  then 
Involuntary  manslaughter,  and  finally  Justifi- 
able homicide;  and,  as  the  Judge  would  pass 
from  one  to  the  other,  he-  very  carefully  and 
cautiously  called  the  attention  of  the  Jury 
thereto,  and  Instructed  them,  so  that  they 
could  not  be  confused  or  misled.  Considered 
with  what  preceded  and  followed  the  extract 
lipon  which  error  is  assigned,  there  Is  no 
ground  for  complaint ;  for  it  is  Impossible  for 
the  trial  Judge  to  repeat  in  every  connection 
all  of  the  principles  and  limitations  Involved 
in  the  entire  case,  nor  is  he  required  to  do  so. 
Some  reliance  must  be  had  on  the  ordinary 
Intelligence  of  the  Jury  to  render  repetition 
unnecessary  and  useless. 

In  other  portions  of  the  charge,  after 
clearly  and  specifically  referring  to  the 
charge  here  complained  of  and  distinguishing 
the  application  of  the  two  principles,  ac- 
cording as  the  Jury  might  find  the  truth,  the 
court  fully  Instructed  the  Jury  that  they  were 
to  consider  the  nature  and  character  of  the 
weapon  and  the  intention  with  which  it  was 
used,  charging  them  as  follows:  "I  charge 
you  that  If  you  believe,  from  the  evidence, 
that  the  weapon  used,  if  one  was  used,  if  it 
was  not  a  deadly  weapon,  or  if  it  was  a  dead- 
ly weapon,  it  was  not  used  in  a  deadly  man- 
ner, then  I  charge  you  he  would  be  Justified. 
It  would  be  for  you  to  Justify  the  use  of  it 
by  words;  that  Is  to  say,  If  the  deceased  used 
words,  opprobrious  words  and  epithets,  to  the 
defendant,  it  would  be  for  the  Jury  to  say 
whether  or  not  the  defe^dant  was  Justified 
In  the  use  of  the  weapon.  Now,  If  the  Jury 
should  believe,  as  I  have  already  charged 
you,  that  the  defendant  was  Justified  in  the 
use  of  the  weapon,  but  that  it  was  not  used 
with  due  caution  and  circumspection,  why 
then  he  would  be  guilty  of  involuntary  man- 
slaughter in  the  commission  of  a  lawful  act 
But  if  you  should  believe,  from  the  evidence, 
that  the  weapon  was  a  deadly  weapon,  in 
the  manner  in  which  It  was  used,  then  I 
charge  you  that  words  would  not  Justify 
the  use  of  it,  and  it  would  be  for  the  Jury 
to  say  whether  It  was  a  deadly  weapon,  or 
not,  in  the  manner  in  which  it  was  used; 
and  If  the  killing  was  done  then  In  that  way 
by  the  defendant,  with  no  Intent  to  kill,  if 
he  h^d  no  intent  to  kill,  and  there  was  no 
malice  at  the  time  of  the  killing,  why  then 
1  charge  you  that  it  would  be  Involuntary 
manslaughter  in  the  commission  of  an  un- 
lawful act." 

This  charge  not  only  gave  all  contended 
for  by  the  plaintiflf  in  error,  but  was  really 
more  favorable  than  the  defendant  had  any 
right  to  expect;  for  It  would  have  permitted 
the  Jury  to  acquit  the  defendant  and  Justi- 
fy him  in  the  killing  for  the  use  of  mere 
words.  The  error  in  the  charge  was  prej- 
udicial to  the  state,  and  not  to  the  defend- 
ant. The  phrase  to  which  exception  is  taken, 
that  "such  killing  would  be  voluntary  man- 
slaughter, unless  Justified,"  Instead  of  exclud-  , 


ing  Involuntary  manslaughter  ftom  the  con*, 
sideration  of  the  Jury,  as  assigned.  Is  fully 
explained  and  referred  to  In  the  very  full 
charge  upon  tb^.  subject  of  involuntary  man- 
slaughter delivered  by  the  court 

5.  The  complaint  made  in  the  fifth  ground 
of  the  motion  16  that  the  court  in  the  charge 
upon-  which  error  is  assigned,  excluded  tvom 
the  Jury  the  law  of  involuntary  manslaugh- 
ter in  the  commission  of  an  unlawful  act 
under  the  evidence  in  the  case.  Boiled  down, 
it  is  nothing  but  a  complaint  that  the  law  of 
involuntary  manslaughter  was  not  charged 
in  immediate  connection  with  the  charge  as* 
signed  as  error.  As  stated  above,  the  Judge 
instructed  the  Jury  on  each  grade  of  homi- 
cide clearly,  fairly,  fully,  and  in  accordance 
with  the  law,  and  so  carefully  called  the  at- 
tention of  the  Jury  to  the  distinctions  to  be 
drawn  that  this  assignment  of  error  Is  in  our 
Judgment  absolutely  without  merit  Sum- 
ming up  all  the  different  points  made  by  the 
plaintiff  in  error,  an  fnspection  of  the  charge 
as  a  whole  discloses  the  fact  that  each  and 
all  of  them  are  answered  by  the  presentation 
to  the  Jury  of  every  principle  Insisted  upon 
by  him,  except  that  the  Judge  very  properly 
did  not  charge  upon  the  weight  to  be  given 
to  threats;  and,  in  the  absence  of  a  proper 
request  upon  that  subject  the  omission  to 
present  it  to  the  Jury  is  not  reversible  error, 
under  the  facts  of  this  case. 

6.  The  plaintiff  in  error  further  insists  that 
he  is  entitled  to  a  new  trial  on  account  of  the 
following  language  of  the  court  used  in 
charging  the  jury:  "As  honest  upright  men, 
you  take  this  case.  You  have  the  interests  of 
society  on  one  hand,  aod  you  have  the  in- 
terest of  defendant  on  the  other;  and  as 
honest  good  men,  men  Who  love  liberty,  men 
who  love  society,  men  who  love  law  and  or- 
der, decide  this  case  according  to  the  evidence 
and  the  law  as  given  you  In  charge  by  the 
court"  After  a  review  of  the  very  Impartial 
charge  in  this  case,  with  which  the  Jury 
could  not  have  failed  to  be  impressed,  we  are 
constrained  to  consider  criticism  of  this  por- 
tion of  the  charge  as  hypercritical.  It  is  not 
necessary  for. a  Judge  to  refer  to  the  impor- 
tance of  the  case  in  his  charge  to  the  Jury; 
but  the  propriety  of  doing  so  is  purely  a  mat- 
ter of  discretion,  and  he  cannot  be  held  to 
have  erred  unless  in  such  remarks  there  Is 
contained  a  misstatement  of  the  law,  or  such 
an  utterance  as  is  calculated  to  prejudice  the 
minds  of  the  Jury  against  the  accused.  The 
-statement  by  the  Judge  that  the  Jury  had  the 
interests  of  society  on  one  hand,  and  the  in- 
terest of  the  defendant  on  the  other,  does 
not,  without  a  forced  construction,  not  to  be 
drawn  from  the  absolutely  fair  and  impartial 
charge  preceding  it  necessarily  imply  that 
the  interests  of  society  were  antagonisticx  to 
the  interests  of  the  defendant  It  is  not  un> 
like  the  statement  very  frequently  made  by 
trial  judges,  of  the  names  of  the  parties 
to  the  case.    It  is  not  very  dissimilar  to  the 
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opening  remarks  of  the  charge  of  the  court  In 
CJobb  V.  State,  27  Ga.  681,  to  which  no  excep- 
tion was  taken.  In  Akridge  v.  Noble,  114  Ga. 
950,  41  S.  E.  78,  it  was  expressly  held  that  it 
is  not  erroneous  for  the  judge  to  call  the  at- 
tention of  the  jury  to  the  tact  that  they  have 
taken  an  oath  to  try  the  case  according  to  the 
evidence  and  the  law  as  given  them  In  the 
charge  by  the  court,  and  that  they  cannot 
set  up  any  ideas  of  their  own  in  reference  to 
the  law  of  the  case,  in  opposition  to  the 
charge  of  the  court.  In  Beck  y.  State,  76 
Ga.  472,  complaint  was  made  that  the  court 
erred  in  charging  the  jury  to  take  the  case 
without  any  desire  to  convict  an  Innocent 
man  or  to  acquit  a  guilty  one,  but  with  the 
sole  purpose  of  vindicating  the  law  and  find- 
ing the  truth  of  the  case;  and  the  Supreme 
Court  held  that  there  was  no  error  In  this 
part  of  the  charge — that  "it  is  the  duty  of  the 
jury  to  vindicate  the  law." 

It  will  be  noticed  that  the  closing  instruc- 
tion of  the  court  was  that  the  jury  should 
"decide  the  case  according  to  the  evidence, 
and  the  law  as  given  you  in  charge  by  the 
court."  The  first  and  second  assignments  of 
error  are  that  the  verdict  was  contrary  to 
the  evidence,  without  evidence  to  support  it, 
and  against  the  weight  of  the  evidence.  In 
our  view  the  plaintiff  in  error  has  no  reason 
for  complaint,  upon  these  grounds,  which  we 
are  authorized  to  consider.  The  evidence  ful- 
ly sustains  the  verdict,  though  the  jury,  un- 
der the  charge  of  the  court,  would  have  been 
justified  in  finding  a  verdict  for  involuntary 
manslaughter  of  either  grade,  or  in  acquitting 
the  accused.  This  court  cannot  consider  the 
question  of  evidence,  unless  for  want  of  evi- 
dence a  verdict  is  contrary  to  law. 

Judgment  aflirmed. 


(2  Ga.  App.  2S7) 

STARNES  et  al.  v.  ATLANTA  POLICE  RE- 
LIEF ASS'N.    (No.   277.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

1.  Beneficial   Associations— Membebship— 
FoRFEiTUKE— Nonpayment  of  Dues. 

Where  the  constitution  of  a  relief  associa- 
tion provides  that  "no  member  shall  be  entitled 
to  benefits  who  has  not  paid  dues  aDd  assess- 
ments in  advance,'*  and  that  *'any  member 
whose  dues  remain  unpaid  for  two  months  shall 
be  dropped  from  the  roll  and  lose  all  claim  to 
membership,"  neither  of  these  results  will  ipso 
facto  amount  to  a  forfeiture  of  the  benents. 
There  must  be  some  judicatory  or  affirmative 
action  by  the  association,  declaring  the  mem- 
ber suspended  or  expelled. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Beneficial  Associations,  §  15.] 

2.  Saue. 

Where  the  secretary  of  the  association  has 
simply  m.irked  the  defaulting  member  as  "sus- 
pended," this  does  not  amount  to  affirmative 
action  of  the  association. 

[Ed.  Note.— For  cases  in  point,  see  (^nt.  Dig. 
vol.  6,  Beneficial  Associations,  {  15.] 

3.  Same. 

Where  the  association  has  entered  upon  its 
minutos  an  order  declaring  a  member  dropped 
as  "being  two  months  in  arrears  with  his  dues 
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to  the  association,"  such  order  will  be  Ineffect- 
ive and  inoperative,  unless  at  that  time  the  dues 
of  the  member  have  remained  unpaid  for  two 
months. 

4.  Sake. 

Where  the  son  for  some  months  paid  to  the 
proper  officer  of  the  association  his  father's 
membership  dues,  which  were  accepted  by  such 
officer,  the  actual  bona  fide  tender  tliereafter 
by  the  son  of  his  father's  dues  as  such  member 
to  said  officer,  who  declined  positively  to  receive 
them,  prevented  a  forfeiture  of  the  member- 
ship for  nonpayment  of  dues;  and  where  such 
tender  has  been  made,  and  so  declined,  the  ten- 
der need  not  be  repeated  to  prevent  a  forfeiture. 

5.  Samb^Bbnkficia&ies  — **Familt"      De- 
fineo. 

The  word  "family,"  used  in  the  constitu- 
tion of  a  benefit  association  to  designate  the 
class  to  which  the  beneficiaries  must  belong, 
includes  any  relative  who  lives  with  the  mem- 
ber and  who  is  dei>endent  upon  him,  or  with 
whom  the  member  lives  ana  by  whom  he  is 
supported  and  cared  for,  at  the  time  of  his  death. 
The  majority  of  this  court  gives  to  the  word 
"family"  a  broader  definition  than  the  one 
just   indicated. 

6.  Same— Constitution  and  By-Laws— Con- 

8TBUCTI0N. 

Courts    should    construe    the    constitution 
and  by-laws  of  a  relief  association  liberally,  to 
effect  its  benevolent  purpose,  and  not  so  as  to 
defeat  such  purpose. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  W.  A.  Stames  and  others  against 
the  Atldnta  Police  Relief  Association.  Judg- 
ment for  defendant,  and  plaintiflfs  bring  er- 
ror.   Reversed. 

J.  W.  Moore  and  Gordon  &  Branch,  for 
plaintiffs  in  error.  J.  L.  Mayson  and  W.  P. 
Hill,  for  defendant  in  error. 


HILL,  C.  J.  This  was  ^  suit  by  the  plain- 
tiffs in  error,  as  the  only  heirs  and  members 
of  the  family  of  W.  A.  Stames,  against  the 
Atlanta  Police  Relief  Association.  At  the 
conclusion  of  the  evidence  the  court  directed 
a  verdict  for  the  defendant,  and  to  this 
judgment  the  plaintiffs  except 

The  following  is  a  substantif^l  statement 
of  the  evidence : 

W.  A.  Stames  was  a  policeman  of  the  city 
of  Atlanta,  and  in  1898  became  a  member  of 
the  Atlanta  Police  Relief  Association.  On 
October  16,  1904,  he  died.  It  was  admitted 
that  from  the  date  of  his  becoming  a  member 
until  July  5,  1901,  he' continued  to  be  a  mem- 
ber in  good  standing  in  the  association.  It 
was  also  admitted  that  the  plaintiffs  were 
his  only  children  at  the  date  of  his  death, 
and  that  his  wife  had  died  in  the  month  of 
June,  1904,  and  that  the  relief  association 
had  paid  to  him  in  the  early  part  of  October, 
1904,  the  benefit  to  which  he  was  entitled  by 
reason  of  his  wife's  death.  There  was  a  con- 
flict in  the  evidence  as  to  the  payment  of 
the  dues  for  the  months  of  July  and  August, 
1904.  It  was  admitted  by  the  secretary  of 
the  association,  whose  duty  it  was  under  the 
by-laws  of  the  association  to  receive  such 
dues,  that  he  received  the  dues  from  the 
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plaintiff  W.  A.  Starnes,  Jr.,  for  the  month  of 
July,  1904,  but  tha.t  he  soon  thereafter  re- 
turned them  to  Starnes,  who  voluntarily 
took  them  back.  The  latter  part  of  this 
statement  was  denied  by  Starnes.  It  was 
conceded  that  the  son  had  been  paying  his 
father's  dues  for  some  months  before  his 
death,  and  the  son  testified  that  in  August, 
when  the  monthly  dues  were  to  be  paid,  he 
tendered  to  the  secretary  the  dues  for  that 
month;  that,  after  taking  the  $1  for  that 
month,  the  secretary  at  that  time  gave  back 
to  him  $2,  being  the  dues  for  July  and  Au- 
gust, telling  him  that  they  preferred  to  drop 
his  father  from  membership,  because  of  his 
immoral  conduct;  that  the  secretary  handed 
the  money  to  him  before  he  made  this  state- 
mentr  and  he  at  once  tendered  It  back,  denying 
his  right  to  receive  it,  or  the  secretary's  right 
to  return  it,  but  that  the  secretary  refused 
to  take  it  back.  The  witnesses  for  the  as- 
sociation testified  that  Dr.  Starnes,  the  son, 
agreed  to  take  back  the  dues,  and  asked  that 
his  father  be  dropped  for  nonpayment  of 
dues,  and  not  for  immoral  conduct.  This 
was  denied  by  Dr.  Starnes.  No  dues  were 
paid  or  tendered  for  September  or  October, 
1904,  because,  as  Dr.  Starnes  testified,  the 
secretary  had  notified  him  that  he  would 
not  receive  any,  if  tendered.  The  minutes  of 
the  association  showed  that  W.  A.  Starnes 
had  been  dropped  from  the  roll  of  member- 
ship August  11,  1904,  because  "two  months 
in  arrears  with  his  dues  to  the  association.'' 
Article  4  of  the  association  was  introduced 
in  evidence.  The  part  thereof  pertinent  to 
the  subject  of  dues  is  as  follows: 

"Section  1.  Each  member  shall  pay  to  the 
secretary  $1  dues  each  month  in  advance. 

"Sec.  2.  All  duesi  and  assessments  shall  be 
paid  to  the  secretary  by  the  5th  day  of  each 
month.  No  member  shall  be  entitled  to  ben- 
efits who  has  not  paid  dues  and  assessments 
in  advance. 

"Sec.  3.  Any  member  whose  dues  remain 
unpaid  for  two  months  shall  be  dropped 
from  the  roll  and  lose  all  claim  to  member- 
ship." 

The  evidence  was  undisputed  that  W.  A. 
Starnes  and  wife,  during  his  membership  in 
the  association,  had  lived  with  their  daugh- 
ter, Mrs.  Crist,  for  six  years  prior  to  his 
death;  that  he  went  to  Alabama  to  do  some 
work,  and  after  an  absence  of  several  months 
returned  to  Atlanta  and  went  to  live  with 
his  son,  Dr.  Starnes,  where  he  was  support- 
ed and  cared  for  by  said  son  about  one 
month,  when  he  died  at  his  son's  house.  Ar- 
ticle 5,  section  1,  of  the  constitution,  was  as 
follows:  "On  the  death  of  any  member  the 
sum  of  $1,000  shall  be  paid  to  his  family, 
each  member  to  be  assessed  $2.60."  It  was 
admitted  that  the  only  members  of  the  fam- 
ily of  W.  A.  Starnes  at  the  date  of  his  death 
were  the  plaintiffs,  his  three  children,  all 
of  whom  were  of  age,  married,  and  living 
separate  from  their  father,  and  not  depend- 
ent on  him;  but,  as  stated,  at  the  date  of  his 


death  he  was  living  with  his  son,  W.  A. 
Starnes,  Jr.,  one  of  the  plaintiffs,  and  at 
that  time,  as  claimed,  was  dependent  upon 
said  son. 

It  was  Insisted  by  the  defendant,  in  sup- 
port of  the  motion  to  direct  a  verdict,  that 
under  this  evidence  no  legal  verdict  for  the 
plaintiffs  could  have  been  found:  (1)  Be- 
cause W.  A.  Starnes  was  not  a  member  of 
the  association  at  the  time  of  his  death,  as 
the  evidence  showed  that  he  had  been  drop- 
ped by  formal  action  of  the  association  Au- 
gust 11,  1904,  being  two  months  in  arrears 
with  his  dues  to  the  association;  (2)  be- 
cause at  the  time  of  tils  death  he  had  not 
paid  all  dues  and  assessments  In  advance, 
and  was  therefore  not  entitled  to  benefits; 
(3)  because,  from  the  undisputed  evidence, 
the  plaintiffs  did  not  constitute  the  "family** 
of  the  member,  within  the  meaning  of  that 
term  In  the  constitution. 

Under  Civ.  Code  1895,  §  5331,  the  court  may 
direct  a  verdict  where  there  Is  no  conflict 
in  the  evidence,  and  that  introduced,  with  all 
reasonable  deductions  and  inferences  there- 
from, demands  the  verdict  as  directed.  There 
was  decided  conflict  In  the  evidence  on  the 
question  of  the  payment  of  dues.  To  support 
the  direction  of  a  verdict  we  must  assume 
that  the  testimony  of  Dr.  Starnes  was  tme, 
but  was  legally  immaterial.  It  was  ad- 
mitted that  Dr.  Starnes  paid  the  dues  to 
the  secretary  June  5th,  thus  continuing  the 
membership  of  his  father  until  July  5th. 
On  August  6th  the  secretary  marked  Starnes 
"suspended,"  and  on  August  11th  thereafter 
the  association  dropped  him  from  membership 
as  "being  two  months  in  arrears  with  his 
dues  to  the  association.**  But  this  action  of 
the  association  was  unauthorized  by  the  con- 
stitution. The  language  is:  "Any  member 
whose  dues  remain  unpaid  for  two  months 
shall  be  dropped  from  the  roll  and  lose  all 
claim  to  membership."  His  dues  were  ad- 
mittedly paid  up  to  July  5,  1904.  The  as- 
sociation could  not  drop  him  from  member- 
ship for  nonpayment  until  the  dues  had  re- 
mained unpaid  for  two  months,  which  would 
not  have  been  the  case  until  September  5, 
1904.  A  member  cannot  be  dropped  Immedi- 
ately upon  failure  to  pay  dues.  A  definite 
time  of  default  Is  fixed.  The  dues  must  be- 
come due  and  "remain  unpaid  for  two  months" 
before  such  action  can  be  taken.  This  is 
the  plain,  unequivocal  construction  to  be 
placed  on  these  words.  If  the  construction 
was  doubtful,  we  would  give  to  it  the  con- 
struction which  would  prevent  a  forfeiture. 
In  Warwick  v.  Knights  of  Damon,  107  Ga. 
115,  32  S.  E.  951,  the  Supreme  Court  ex- 
presses only  the  universal  and  controlling 
rule  in  holding  that  "forfeitures  are  not 
favored  in  the  law,  and.  In  order  to  work 
a  forfeiture  of  the  rights  of  membership  in 
a  mutual  association,  it  must  clearly  appear 
that  such  was  the  meaning  of  the  contract, 
and  the  facts  upon  which  a  forfeiture  is 
claimed  must  be  proved  by  the  most  satis- 
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factory  evidence.**  The  court,  in  applying 
this  doctrine  to  an  association  closely  an- 
alogous to  the  one  now  under  consideration, 
declares:  ''When  the  rights  of  members  or 
their  beneficiaries  are  involved,  by-laws  de- 
claring a  forfeiture  ara  to  be  construed  strict- 
ly  if  their  validity  is  called  in  question,  and 
liberally  if  it  is  sought  to  bring  such  claimants 
within  their  provisions,  so  as  to  prevent  a 
forfeiture  in  either  case." 

But,  apart  from  the  order  of  the  associa- 
tion expelling  Stames,  dated  August  11,  1904, 
it  is  insisted  that  plaintiffs  cannot  recover 
under  section  2  of  article  4  of  the  constitu- 
tion, which  in  express  words  provides  that 
"no  member  shall  be  entitled  to  'benefits  who 
has  not  paid  dues  and  assessments  in  ad- 
vance." We  think,  under  the  facts  of  this 
case  as  shown  by  the  plaintiffs,  there  was 
never  a  legal  "suspension"  of  Stames  be- 
cause he  had  not  paid  "dues  and  assessments 
in  advance."  The  plaintiff's  evidence  showed 
a  payment  of  the  dues  for  July  and  August, 
although  returned  after  payment  in  the  man- 
ner described,  and  gave  as  a  reason  for  not 
tendering  the  dues  for  September  and  Octo- 
ber the  positive  declaration  of  the  secretary 
that  he  would  not  accept  them,  if  tendered. 
If  this  testimony  was  true,  all  dues  had  been 
paid  in  law  at  the  date  of  Stames'  death, 
October  16,  1904,  and  he  was  at  that  time 
a  member  In  good  standing.  "Even  where 
the  rules  of  the  association  indicate  that  such 
nonpayment  of  a  monthly  assessment  by  a 
member  is  a  ground  of  suspension,  a  for- 
feiture of  his  benefits  under  the  certificate 
will  not  result  from  such  nonpayment,  un- 
less there  has  been  some  Judicatory  or  af- 
firmative action  by  the  association  declaring 
the  member  suspended."  Warwick  v.  Knights 
of  Damon,  107  Ga.  115,  32  .S.  E.  951.  It 
cannot  be  reasonably  claimed  that  the  act 
of  the  secretary,  August  6,  1904,  in  marking 
Starnes  "suspended,"  is  sufficient  "Judica- 
tory or  affirmative  action  by  the  association." 
No  action  declaring  a  suspension  for  non- 
payment of  dues  or  assessments  was  ever 
taken  by  the  association.  The  only  action 
of  the  association  expelling  the  member  be- 
cause "his  dues  and  assessments  had  re- 
mained unpaid  for  two  months"  was  that  of 
August  11,  1904,  which  the  evidence  shows 
was  entirely  ineffective,  because  in  violation 
of  the  constitution  and  unwarranted  by  the 
facts.  We  conclude  that  the  fact  of  member- 
ship at  the  time  of  death  should  have  been 
left  to  be  determined  by  the  Jury,  and  could 
not  have  been  decided  by  the  court  as  a  mat- 
ter of  law. 

2.  The  main  question,  however,  upon  which 
It  is  said  the  learned  Judge  below  based 
his  Judgment  directing  a  verdict  for  the  de- 
fendant, was  the  opinion  entertained  by 
him  that  the  deceased,  whatever  might  have 
been  his  status  in  reference  to  membership 
in  the  association,  had  no  "family  at  the 
date  of  his  death  to  take  the  benefit."  The 
evidence  showed  that  his  wife  had  died  a 


few  months  before,  and  all  of  his  three 
cl^ldren,  the  plaintiffs  in  the  salt,  had  mar^ 
ried  and  had  families  of  theii  own,  and 
were  living  in  separate  households  from  their 
father,  and  were  not  dependent  upon  him  for 
support  Article  5,  section  1,  of  the  consti- 
tution of  the  association  provides:  "On  the 
death  of  any  member  the  sum  of  $1,000  shall 
be  paid  to  his  family,  each  member  to  be 
assessed  $2^50."  What  is  the  meaning  of 
the  word  **family,"  as  here  used?  The  word 
is  most  elastic  and  flexible,  either  broad  or 
narrow,  according  to  the  subject-matter  to 
which  it  applies.  In  its  limited  sense  the 
word  "family"  signifies  the  father,  mother, 
and  children.  In  its  ordinary  acceptation  it 
means  all  the  relatives  who  descended  from 
a  common  progenitor.  In  its  very  restricted 
sense  it  means  husband  and  wife;  father, 
mother,  and  children;  father  and  children; 
mother  and  children;  or  children  forming 
the  same  household.  Some  general  rules  of 
construction  have  been  laid  down  for  our 
guidance  when  the  word  is  used  In  contracts 
of  insurance  by  mutual  insurance  companies, 
benefit  societies,  and  like  associations. 
"Where,  under  the  contract,  certain  classes 
of  persons  only  may  take  the  fund,  a  broad 
and  liberal  meaning  should  be  given  to  the 
words  In  which  the  classes  are  specified." 
Nlblack,  Benefit  Societies  (2d  Ed.)  §  175. 
"Where  the  word  *family'  has  been  used  to 
designate  the  class  to  which  the  beneficiaries 
must  belong,  the  courts  have  not  generally 
given  it  a  strict  construction,  and  relation- 
ship, either  consanguinal  or  marital,  has  not 
always  been  insisted  upon  in  order  to  bring 
one  under  this  class."  3  Am.  &  Eng.  Enc 
Law  (2d  Ed.)  963;  Carmlchael  v.  N.  W. 
Mut.  Ben.  Ass'n,  51  Mich.  494,  16  N.  W.  871. 
When  we  come  to  consider  the  cases  where 
the  courts  have  construed  the  meaning  of 
the  term  "family,"  we  find,  notwithstanding 
these  general  rules,  great  divergence  of  con- 
struction. Some  courts,  adopting  the  liberal 
construction,  have  held  that  the  word  "fam- 
ily" includes  relatives  by  blood  or  marriage, 
even  when  not  living  In  the  same  household 
with  the  member  or  dependent  on  him  at  the 
time  of  his  death.  In  Tepper  v.  Royal  Ar- 
canum, 61  N.  J.  Eq.  638,  47  Atl.  460,  88  Am. 
St  Rep.  449,  the  court  holds  that  stepchil- 
dren living  apart  from  the  member  and  In- 
dependent of  him  at  the  time  of  his  death, 
who  had  been  brought  up  in  his  household, 
could  lawfully  be  designated  as  members  of 
his  "family,"  even  after  they  had  married 
and  left  his  household.  The  court  in  that 
case  construes  the  word  "family,"  as  used  in 
the  constitution  and  by-laws  of  benefit  so- 
cieties, as  Including  members  of  the  house- 
hold who.  In  the  usual  course  of  family  de- 
velopment, have  separated  themselves  from 
membership  in  the  family.  In  Faxon  v. 
Grand  Lodge,  87  111.  App.  262,  it  was  held 
that  the  stepmother  of  a  member,  who  was 
not  living  with  nor  dependent  upon  the  mem- 
ber at  the  time  of  his  death,  was  a  member 
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of  his  family,  nnder  tbe  meaning  of  that 
term  as  used  in  the  constitution  and  by-lar^s 
of  the  lodge;  she  being  the  only  surviving 
member  of  his  family.  Poi*  substantially 
similar  rulings,  see  Lane  v.  Lane,  99  Tenn. 
639,  42  S.  W.  1068;  Norwegians'  Old  Peo- 
ple's Home  Society  v.  Wilson,  176  111.  94,  52 
N.  E.  41;  Hosmer  v.  Welch,  107  Mich.  470,  65 
N.  W.  280,  67  N.  W.  504 ;  Wilson  v.  Cochran, 
31  Tex.  677,  98  Am.  Dec.  553;  Hofman  v. 
Grand  Lodge,  73  Mo.  App.  47;  Ferbrache  v. 
Grand  Lodge,  81  Mo.  App.  268 ;  Klotzv.  Klotz 
(Ky.)  22  S.  W.  551.  Other  courts,  following 
the  view  of  Lord  Kenyon  in  King  v.  In- 
habitants of  Darlington,  4  Term  Rep.  800, 
have  given  to  the  word  "family"  a  restricted 
meaning.  "In  common  parlance,"  said  Lord 
Kenyon,  '*the  family  consists  of  those  who 
live  under  the  same  roof  with  the  pater 
familias;  those  who  form  (If  I  may  use  the 
expression)  his  fireside.  But,  when  they 
branch  out  and  become  the  heads  of  new 
establishments,  they  cease  to  be  a  part  of 
the  father's  family."  Similar  constructions 
of  the  word  "family,"  when  used  in  the 
charter  or  by-laws  of  benefit  societies,  will  l>e 
found  in  the  following  cases:  Elsey  v.  Odd 
Fellows'  Association,  142  Mass.  224,  7  N. 
E.  844;  Tyler  v.  Odd  Fellows'  Association, 
145  Mass.  134,  13  N.  E.  360 ;  Roco  v.  Green, 
50  Tex.  483;  Brower  v.  Supreme  Lodge,  87 
Mo.  App.  614;  Zimmerman  v.  Franke,  34 
Kan.  650,  9  Pac.  747. 

From  a  most  careful  study  of  conflicting 
authorities,  I  deduce  the  following  as  the 
sound  rule  of  construction :  Where  the  word 
"family"  is  used  to  designate  the  class  who 
shall  receive  the  benefit,  any  relation  who  is 
living  with  and  dependent  upon  the  member, 
or  with  whom  the  member  is  living  and  upon 
whom  he  Is  dependent,  at  the  date  of  his 
death,  Is  within  the  designated  class  and  en- 
titled to  the  benefit  This  combines  tlie  fam- 
ily relation  with  the  fact  of  dependence,  both 
of  which,  I  thinly,  should  exist  in  such  cases. 
The  construction  of  this  word  In  the  consti- 
tution of  the  association,  insisted  upon  by 
the  able  attorney  for  the  association,  as 
meaning  wife  and  dependent  minor  children, 
or  wife,  or  dependent  minor  children,  is  en- 
tirely too  narrow,  and  defeats  the  benevolent 
purpose  of  the  association.  There  might  be 
cases  where  the  member's  family  consisted  of 
adult  children  dependent  upon  him,  or  where 
the  member  himself  was  dependent  upon 
adult  children,  who  took  care  of  him  and 
paid  his  dues.  Surely  in  such  cases  it  would 
be  unreasonable  to  hold  that  the  benefit  failed 
because  there  was  no  one  to  take  it  In 
our  opinion,  the  constitution  and  by-laws  In 
these  associations  should  be  construed  by  the 
courts  so  as  to  effect  their  benevolent  ob- 
ject, and  not  to  defeat  that  object  There 
was  some  evidence  In  this  case  from  which 
the  jury  could  have  inferred  that  the  son 
had  paid  the  dues  of  his  father  to  the  as- 
sociation for  some  months,  and  that  at  the 
date  of  his  father's  death  he  was  living  with 


and  was  being  supported  by  the  son.  We 
think  he  was  entitled  to  have  these  questions 
of  fact  determined  by  the  jury,  and  that  a 
direction  of  a  verdict  against  him  was  er^ 
roneous. 
Judgment  reversed. 

RUSSELL  and  POWELL,  JJ.  (specially 
concurring).  With  the  result  reached,  and 
with  most  of  what  is  said  by  the  Chief  Judge 
in  the  opinion  filed  by  him,  we  fully  con- 
cur. However,  we  think  that  the  word  "fam- 
ily" should  be  given  an  even  broader  mean- 
ing than  he  has  giyen  it  Upon  the  theory, 
well  recognized  by  the  courts  in  dealing  with 
insurance  and  similar  beneficial  contracts, 
that  a  death  benefit  bought  and  paid  for  by 
a  person  in  life  should  not  fail  upon  his  . 
death  for  lack  of  a  beneficiary  competent 
to  take,  no  hesitancy  has  been  shown,  in  the 
construction  of  such  contracts,  in  giving  great 
elasticity  to  the  meaning  of  words,  where 
necessary  to  do  so  in  order  to  find  a  bene- 
ficiary. Such  a  rule  of  construction  is  de- 
sirable from  the  standpoints  both  of  the  in- 
surer and  of  the  insured.  One  of  the  cliief 
objections  hitherto  made  against  fraternal  in- 
surance is  that  it  does  not  offer  freedom  In 
the  designation  of  beneficiaries,  and  that  the 
member  is  liable  to  pay  for  insurance  which 
can  never  be  collected,  by  reason  of  some 
strict  and  technical  construction  of  the  limi* 
tations  imposed  as  to  who  shall  be  a  bene- 
ficiary. The  result  of  a  course  of  judicial 
construction  which  liberally  construes  such 
contracts,  so  as  to  make  it  more  certain  tliat 
the  benefits  bought  will  reach  some  person 
or  persons  whom  the  member  would  really 
wish  such  benefits  to  reach,  is,  therefore,  to 
give  popularity  to  this  form  of  insurance. 
In  such  contracts  the  word  "family"  has  been 
most  liberally  extended,  wherever  necessary 
to  effectuate  the  beneficial  purpose.  It  is  a 
word  which  must  vary  in  meaning  according 
to  the  conditions  surrounding  the  member  at 
the  date  of  his  death.  From  a  review  of  the 
decisions  we  deduce  the  following  order  of 
precedence  which  should  ordinarily  be  ob- 
served in  determining  who  are  entitled  to 
take  under  the  words  "family  of  the  mem- 
ber," or  similar  designations:  (1)  Wife  and 
unmarried  children,  minor  or  adult;  or,  if 
no  unmarried  children,  (2)  wife  alone;  or, 
if  no  wife,  (3)  unmarried  children  alone;  or, 
if  no  wife  and  no  unmarried  children,  (4) 
persons  related  by  consanguinity  or  affinity, 
living  with  the  member  in  the  same  house- 
hold ;  or,  if  none  of  these,  (5)  any  person  re- 
lated by  consanguinity  or  affinity  upon  whom 
the  member  is  dependent;  or  (6)  any  person 
related  by  consanguinity  or  affinity,  depend- 
ent on  and  supported  by  the  member;  or, 
if  none  of  these,  (7)  married  children.  Irre- 
spective of  dependency ;  or,  if  none  of  these, 
(8)  father,  mother,  brothers  and  sisters,  irre- 
spective of  active  household  connection  and 
irrespective  of  the  question  of  dependence; 
and  in  some  instances  an  even  further  ex- 
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tension  may  be  made,  if  necessary,  in  order 
to  find  a  beneficiary.  Tbe  existence  of  the 
benefit  connotes  a  contemplated  beneficiary, 
and  the  law  will  find  one,  if  possible. 


(2  CkL  App.  209) 
DURANT   LUMBER   CO.   v.    SINCLAIR 
LUMBER  CO.    (No.  363.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

1.  COUBTS  —  SUPBEME    COURT  —  TbANBFEB    OF 

Causes  to  Coubt  or  Appeals— JitbIsdio- 

TION. 

Although  the  Court  of  Appeals  came  in- 
to existence  on  October  12,  1906,  the  Supreme 
Court  retained  jurisdiction  of  writs  of  error 
from  city  courts  until  January  1,  1907;  and 
it  still  has  jurisdiction  in  such  cases,  to  the 
extent  that  it  may  cause  them  to  be  filed  and 
transferred  to  this  court. 

2.  Assignments  —  Actions  bt  Assignee  — 
Pabties— Plaintiffs  —  Pebsons  Entitled 
TO  Sub— Set-Off  and  Counterclaim. 

One  who,  having  bought  the  business  of 
another,  fills  an  order  sold  by  the  latter  to  a 
third  person,  cannot  maintain  in  his  own  name 
a  suit  against  such  third  person  upon  the  con- 
tract of  sale. 

(a)  In  such  a  case  he  may  sue  in  the  name  of 
his  predecessor  in  business,  with  himself  as 
nsee. 

(b)  In  that  event  the  defendant  may  set  off 
counter  demands  existing  in  his  favor  against 
the  nominal  plaintiff. 

[M.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  4,  Assignments,  §  206;  vol.  40,  Principal 
and  Agent,  §§  513,  520.] 

8.  Sales— Evidence— Sufficiency. 

The  evidence  was  insufficient   to  show  a 
contract  between  the  plaintiff  and  the  defend- 
ant. 
4.  Set-Off  and  Countebclaim— Pabties  to 

AND  Mutuality  of  Cboss- Demands. 

While  an  undisclosed  principal  may  sue 
npon  a  contract  made  with  his  agent,  yet  the 
opposite  party  to  the  contract  will  be  entitled 
to  set  off  any  claim  he  may  have  against  the 
agent. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Valdosta;  O. 
M.  Smith,  Judge. 

Action  by  the  Sinclair  Lumber  Company 
against  the  Durant  Lumber  Company.  Judg- 
ment for  plalntiiT,  and  defendant  brings  er- 
ror.   Reversed. 

Jas.  M.  Johnson  and  A.  J.  Little,  for  plain- 
tiff in  error.  O.  A.  Whitaker,  for  defendant 
In  error. 

POWELL,  J.  The  Dnrant  Lumber  Com- 
pany bought  a  car  load  of  lumber  from  one 
Wells,  who  was  operating  a  mill  business. 
The  Sinclair  &  Slmms  Lumber  Company  cut 
the  lumber,  and  shipped  It  The  Sinclair  Sc 
Simms  Lumber  Company,  which,  for  conven- 
ience, we  will  herein  call  the  "Sinclair  Com- 
pany," brought  suit  in  Its  own  name  against 
the  Durant  Lumber  Company,  which  herein 
we  will  lil^ewlse  call  the  "Durant  Company." 
For  original  answer  the  defendant  filed  a 
general  denial  of  the  paragraph  of  the  peti- 
tion alleging  indebtedness  upon  tbe  account. 
To  meet  a  contention  of  the  plaintiff  that 
Wells  was  acting  as  agent  of  the  Sinclair 


Company  in  making  the  contract,  the  defend- 
ant filed  an  amendment  to  the  answer,  In 
vhich  he  set  up  that,  if  Wells  was  agent  of 
the  plaintiff,  the  defendant  had  no  knowl- 
edge of  the  fact,  that  Wells  was  Indebted  to 
tbe  defendant,  and  that,  as  to  thcT  remain- 
der of  the  money  beyond  Wells'  indebted- 
ness to  the  defendant,  it  had  been  paid  into 
court  under  a  garnishment  proceeding  insti- 
tuted against  Weils  by  one  of  his  creditors. 
It  appears  from  the  evidence  that  shortly 
after  Wells  made  the  contract  of  sale  he 
sold  out  his  business  to  the  Sinclair  Com- 
pany. The  contention  of  tbe  plaintiff  is  that, 
before  the  lumber  was  cut.  Wells  notified 
the  Durant  Company  of  this  fact,  and  that 
Wells,  as  the  agent  of  the  plaintiff,  made  a 
new  contract,  whereby  the  plaintiff  was  to 
cut  it  instead  of  him.  The  defendant  de- 
nied that  it  had  any  Intimation  that  Wells 
had  sold  out,'  or  that  the  Sinclair  Company 
was  to  cut  the  lumber,  trntil  after  it  had 
been  shipped.  Upon  this  point  the  plaint iff*8 
case  rests  solely  upon  the  following  testi- 
mony of  Wells:  "I'  did  tell  him  [Durant]  of 
the  sale  a  day  or  two  after  it  was  made,  and 
before  this  lumber  was  cut  that  is  sued  for. 
I  told  Mr.  Durant  that  I  had  sold  out,  and 
that  the  Sinclair  &  Slmms  Lumber  Company 
would  have  to  fill  the  balance  of  their  or- 
ders if  they  were  filled;  that  I  had  nothing 
more  to  do  with  them.  That  was  before 
this  lumber  was  cut.  Don't  remember  what 
Mr.  Durant  said  about  that;  only  be  said 
he  wanted  his  orders  filled.  I  was  manag- 
ing the  business  of  tbe  Sinclair  &  Simms  Lum- 
ber Co.  Q.  You  say  that  Just  a  few  days 
after  you  sold  out  to  the  Sinclair  &  Simms 
Lumber  Company  you  put  Mr.  Durant  on 
notice?  A.  Yes,  sir;  I  came  up  here  in  a 
day  or  so  after  I  had  sold  out,  and  told  him 
that  I  had  sold  out  I  told  him  in  that  con- 
versation that  I  would  be  with  the  Sinclair 
&  Simms  Lumber  Company.  Q.  Was  there 
anything  said  between  you  and  Mr.  Durant 
about  the  Sinclair  &  Simms  Lumber  Com- 
pany continuing  to  cut  for  him?  A.  Well, 
he  said  he  wanted  his  old  orders  filled,  that 
he  had  placed  his  orders,  and  he  wanted  them 
filled.  I  told  him  that  I  did  not  have  any- 
thing to  do  with  them,  that  was  with  the 
Sinclair  &  Simms  Lumber  Company.  Q. 
What  did  he  say  in  that  connection?  A.  He 
said  that  he  wanted  them  filled."  There  was 
evidence  of  an  indebtedness  existing  from 
Wells  to  the  Durant  Company  at  tbe  time 
that  the  order  was  taken  and  at  the  time  it 
was  filled.  On  this  point  the  court  charged 
the  Jury:  "The  defendant  in  this  case  could 
not  take  this  car  of  lumber  (even  if  Wells 
was  the  agent,  and  he  dealt  with  him  in 
ignorance  of  his  being  the  agent  and  tbe 
other  parties  the  principals),  and  place  any 
part  of  It  to  the  payment  of  the  account  due 
by  W.  E.  Wells  to  him  which  existed  prior 
to  this  time,  or  any  other  account,  except  pay- 
ment of  money  on  this  particular  car;  and 
they  don't  claim  in  this  case  to  have  paid 
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any  money  on  thig  particular  car,  except  as 
paid  in  court,  and  there  Is  no  evidence  to 
Justify  a  verdict  in  favor  of  the  defendant 
on  the  question  of  payment,  and  it  resolves 
Itself  down  to  this  one  question  in  the  case, 
and  there  Is  but  one  question  you  are  to  de- 
cide, and  that  Is  whether  or  not  the  ship- 
ment of  this  car  of  lumber  by  plaintiflCs  in 
this  case  to  defendants  was  authorized  by 
defendants."  The  verdict  was  In  the  plain- 
tiff's favor.  To  the  overruling  of  the  mo- 
tion for  a  new  trial  the  defendants  filed  a 
bill  of  exceptions,  which  was  signed  Decem- 
ber 13,  1006,  and  filed  In  the  office  of  the 
clerk  of  the  Supreme  CJourt  on  December  22, 
1906.  After  January  1,  1907,  the  case,  hav- 
ing originated  in  a  city  court,  was  trans- 
ferred by  the  Supreme  CJourt  to  this  court 
The  defendant  In  error  has  filed  a  motion  to 
dismiss  the  writ  of  error,  on  the  grounds 
that  on  December  13,  1906,  the  Court  of  Ap- 
peals had  exclusive  jurisdiction  of  cases  aris- 
ing in  city  courts,  and  the  writ  of  error 
signed  that  day  was  made  returnable  to  the 
Supreme  Court;  also  that  on  that  date  the 
Supreme  Court  had  no  Jurisdiction  to  enter- 
tain writs  of  error  from  dty  courts;  that 
the  Supreme  Court,  being  without  Jurisdic- 
tion, had  no  power  to  transfer  the  case. 

1.  We  will  first  dispose  of  the  motion  to 
dismiss  the  writ  of  error.  It  is  ill  founded. 
By  the  constitutional  amendment  of  1906 
(Acts  1906,  p.  24)  the  Supreme  Court  retain- 
ed Jurisdiction  of  writs  of  error  from  city 
courts  until  January  1,  1907.  Express  power 
was  also  conferred  on  that  court  to  transfer 
such  cases  of  the  class  mentioned  as  were 
pending  therein  on  January  1,  1907,  to  the 
Court  of  Appeals.  Even  now,  by  virtue  of 
another  provision  of  the  same  constitutional 
amendment,  the  Supreme  Court  may  enter- 
tain Jurisdiction  of  writs  of  error  in  cases 
not  reviewable  by  that  court,  to  the  extent 
of  transferring  them  to  the  Court  of  Appeals, 
"and  the  Court  of  Appeals  shall  try  the 
cases  so  transferred."  A  writ  of  error  which 
is  made  returnable  to  the  Supreme  Court, 
when  it  should  be  made  returnable  to  the 
Court  of  Appeals,  is  not  void.  The  framers  of 
the  constitutional  amendment  wisely  made 
provision  for  such  cases;  for,  although  fre- 
quently there  Is  doubt  as  to  which  court  has 
the  Jurisdiction,  the  writ  of  error  may  in  all 
cases  be  filed  in  the  Supreme  Court,  and,  if 
that  court  finds  that  the  case  is  within  the 
Jurisdiction  of  the  Court  of  Appeals,  it  will 
be  transferred.  This  motion  to  dismiss  arises 
from  a  misconception  of  our  ruling  in  Gaines- 
ville Midland  Ry.  v.  Jackson,  1  Ga.  App.  632, 
57  S.  E.  1007.  While,  as  held  in  that  case, 
the  Court  of  Appeals  came  into  existence  Oc- 
tober 12,  1906,  yet  this  In  no  wise  interferes 
with  the  powers  reserved  to  the  Supreme 
Court,  under  the  constitutional  amendment 
creating  this  court. 

2.  The  Judgment  must  be  reversed.  Cer- 
tainly the  Sinclair  Company  could  not  sue 
In  Its  own  name  upon  the  original  contract 


between  Wells  and  the  Durant  Company; 
for  he  was  not  the  agent  of  the  Skiclair 
Company  when  that  contract  was  made.  It 
might  have  maintained  a  suit  In  the  name 
of  Wells  for  its  use,  but  the  defendant  would 
have  been  entitled  to  the  protection  of  all 
the  defenses  it  might  have  had  against  Wells. 
Atlantic  Coast  Line  R.  Co.  t.  Hart  Lumber 
Co.,  58  S.  B.  816. 

3.  Nor  was  there  sufficient  evidence  of  a 
subsequent  new  contract,  whereby  the  de- 
fendant bought  from  the  Sinclair  Company, 
through  Wells  as  its  agent  The  evidence 
upon  which  the  plaintiff  must  rely  to  es^ 
tablish  that  contention  Is  set  out  above.  It 
shows  that  Wells  notified  the  defendant  that 
he  had  sold  his  sawmill  to  the  plaintiff,  and 
that  If  the  lumber  was  cut,  the  plaintiff 
would  have  to  cut  it  Nowhere  does  Wells 
say  that  the  Durant  Company  agreed  to  sur- 
render its  contract  with  him  and  to  make  a 
new  purchase  from  the  Sinclair  Company; 
but  he  says  that  Mr.  Durant  relied  that  "he 
wanted  his  old  order  filled,  that  he  had  plac- 
ed his  orders,  and  wanted  them  filled."  The 
words  quoted  are  apt  for  the  expressing  of 
the  idea  that  Durant  insisted  on  Wells'  com- 
plying with  his  contract,  even  though  it  were 
necessary  for  him  to  get  some  one  else  to  cut 
the  lumber,  and  inept  to  express  the  Idea 
that  a  direct  purchase  by  the  Durant  Com- 
pany from  the  Sinclair  Company  was  con- 
templated. 

4.  But  even  conceding  that  the  plalnjtliTs 
evidence  was  such  as  to  show  that  Wells 
contracted  with  the  defendant  as  the  agent 
of  Sinclair  Company,  yet  since  the  defendant 
denied  any  knowledge  of  the  agency  until 
after  the  shipment  was  made,  the  court's 
instructions  quoted  above  were  erroneous. 
While  an  undisclosed  principal  may  sue  ui)on 
a  contract  made  with  his  agent  yet  the  op- 
posite party  to  the  contract  will  be  entitled  to 
set  off  any  claim  he  may  have  against  the 
agent  and  not  merely  such  claims  as  arise  ont 
of  the  particular  contract  In  question.  Ruan 
V.  Gunn,  77  Ga.  53 ;  Rosser  v.  Darden,  82  Ga. 
219,  7  S.  E.  919,  14  Am.  St  Rep.  152. 

Judgment  reversed. 

(2  Qa.  App.  28S) 
GOLDSMITH   ▼.    STATE.    (No.   257.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

Criminal  Law— AocusATiON—AiaifDifKNT. 

A  solicitor  of  a  city  court  may  amend  an 
accusation  in  that  court  at  any  time  before  the 
defendant  therein  has  pleaded  to  the  merits, 
provided  the  afiidavit  of  the  prosecutor  will 
legally  support  the  accusation  as  amended,  un- 
less such  amendment  if  forbidden  by  the  act 
creating  such  dty  court 

[Ed.  Note.— For  cases  In  point  see  Cent  Die. 
vol.  14,  Oiminal  Law,  <  433%.] 

(Syllabus  by  the  0>nrt) 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

John  Goldsmith  was  convicted  of  crime, 
and  brings  error.    Affirmed. 
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Isaac  S.  Peebles,  Jr.,  and  Wallace  B.  Pierce, 
for  plaintiff  In  error.  Jas.  C.  0,  Black,  Jr., 
SoU  and  John  M.  Graham,  for  the  State. 

RUSSELL,  J.  The  only  assignment  of  er- 
ror to  be  passed  upon  in  this  case  is  the  com- 
plaint that  the  court  erred  in  allowing  the 
accusation  against  the  plaintiff  in  .error  to 
be  amended,  and  in  refusing  to  quash  It 
The  am^idment  was  permitted  before  the 
defendant  pleaded,  and  it  consisted  in  chang- 
ing the  ownership  of  a  pistol  alleged  to  have 
been  stolen  and  of  the  house  in  which  it  was 
said  to  haye  been  contained.  The  question 
Is  thus  squarely  presented  whether  the  solici- 
tor of  the  city  court  of  Richmond  county  has 
the  right  to  amend  an  accusation  originat- 
ing in  that  court  and  based  upon  an  affi- 
davit of  a  prosecutor;  and,  if  so,  under 
what  circumstances  can  such  amendment  be 
allowed.  The  thirty-second  section  of  the 
act  creating  the  city  court  of  Richmond  coun- 
ty provides:  "Defendants  in  criminal  cases^ 
where  the  prosecution  originates  in  said  city 
court,  or  where  such  defendants  are  bound 
over  to  said  city  court  by  any  justice  of  the 
peace  or  notary  public,  shall  be  tried  on 
written  accusations,  setting  forth  plainly  the 
offense  charged,  founded  on  affidavit  «con- 
taining  the  name  of  the  accuser,  and  signed 
by  the  solicitor  of  said  court  The  proceed- 
ings, after  accusation,  shall  conform  to  the 
rules  governing  in  the  superior  court,  except 
there  shall  be  no  Jury  trial,  unless  demanded, 
as  hereinbefore  provided,  by  the  accused.  In 
all  cases  tried  upon  accusations,  the  offense 
shall  be  therein  charged  with  the  same  par- 
ticularity, both  as  to  the  matter  of  form  and 
substance,  as  is  required  by  the  laws  and 
rules  of  criminal  pleading  to  be  observed  in 
bills  of  indictment  in  the  superior  courts.'* 
Acts  1880-1881,  p.  580.  The  plaintiff  in  er- 
ror insists  upon  the  latter  portion  of  the 
section  that  the  proceedings  after  accusation 
shall  conform  to  the  rules  governing  the  su- 
perioT  courts,  .and  the  offense  shall  be  charg- 
ed with  the  same  particularity  as  is  required 
to  be  observed  in  bills  of  indictment  in  the 
superior  court 

We  confess  that  the  determination  of  the 
question  is  not  without  some  difficulty,  in 
▼lew  of  the  language  of  the  act  which  we 
bave  quoted,  if  considered  alone  and  with- 
out reference  to  the  difference  between  the 
word  "accusation"  (as  used  with  special  ref- 
erence to  a  city  court,  and  not  considered  in 
a  generic  sense)  and  an  indictment  There 
is,  however,  a  marked  difference  between  ac- 
cusation and  an  indictment  which  would 
furnish  reasons  for  allowing  an  accusation 
to  be  amended,  while  an  Indictment  cannot 
be  except  by  the  grand  Jury  itself  before  the 
defendant  pleads.  The  indictment  is  found 
upon  the  oaths  of  a  grand  Jury,  whereas  an 
accusation  in  a  city  or  a  county  court  Is  based 
apon  the  affidavit  of  the  prosecutor;  and,  if 
tbe  affidavit  of  the  prosecutor  is  not  amend- 


ed, the  analogy  between  the  two  is  complete, 
although  an  indictment  cannot  be  amended. 
An  accusation  is  the  equivalent  of  the  com- 
mon-law "information";  and  we  apprehend, 
therefore,  that  when  the  act  says  that  the 
proceedings  after  the  accusation  shall  con- 
form to  the  rules  governing  in  the  superior 
court,  the  Legislature  intended  to  refer  to 
the  accusation  as  it  stands  when  the  defend- 
ant is  finally  put  upon  trial,  and  not  to  pre- 
clude the  right  of  amending  the  accusation, 
either  to  malje  It  conform  to  the  affidavit  on 
which  it  is  based  or  to  amplify  the  charge 
contained  in  the  affidavit,  so  as  to  comply 
with  the  requirement  of  the  act  as  to  the 
particularity  with  which  the  charge  should 
be  set  forth.  We  are  satisfied  that  this  is 
the  proper  construction  to  be  given  the  sec- 
tion of  the  act  creating  the  city  court  of 
Richmond  county,  above  quoted.  It  clearly 
appears  from  the  following  decisions:  In 
Gordon  v.  State,  102  Oa.  079,  29  S.  E.  446, 
Mr.  Justice  Cobb  said:  **The  term  [accusa- 
tion], as  used  in  our  law  in  reference  to 
trials  in  courts  having  Jurisdiction  of  mis- 
demeanor cases,  is  but  the  equivalent  of  an 
information  at  common  law."  And  Justice 
Fish,  speaking  for  the  court  in  Wright  v. 
Davis,  120  Ga.  676,  48  S.  E.  173,  says:  "Un- 
der the  common  law,  from  which  most  of  our 
ideas  of  'due  process  of  law'  are  derived,  an 
information  lies  for  all  misdemeanors,  and  an 
information  by  the  attorney  or  solicitor  gen- 
eral *  *  *  is  the  mere  allegation  of  the 
prosecuting  officer  by  whom  it^  Is  preferred." 
If  it  be  true  that  an  accusation  takes  the 
place  of  a  common-law  information,  an  accu- 
sation in  a  city  court  In  the  absence  of  a 
statutory  provision  to  the  contrary,  is  sub- 
ject to  amendment  In  Rex  v.  Wilkes,  4 
Burrows,  2527,  Lord  Mansfield  says:  "There 
is  a  great  difference  between  amending  in- 
dictments and  amending  informations.  In- 
dictments are  found  upon  the  oaths  of  a  Jury, 
and  ought  only  to  be  amended  by  themselves ; 
but  informations  are  as  declarations  in  the 
king's  suit  An  officer  of  the  crown  has  the 
right  of  framing  them  originally,  and  may, 
with  leave,  amend,  in  like  manner  as  any 
plaintiff  may  do.  If  the  amendment  can  give 
occasion  to  a  new  defense,  the  defendant  has 
leave  to  change  his  plea."  There  can  be  no 
question  that  the  solicitor  could  have  with- 
drawn the  accusation  and  have  preferred  a 
new  one.  The  motion  to  quash  was  based 
upon  the  fact  that  he  had  merely  amended 
the  original  accusation.  If  the  accusation 
was  not  amendable  the  motion  to  quash  the 
accusation  should  have  been  sustained;  and, 
as  this  would  have  been  a  final  disposition  of 
the  cause,  the  overruling  of  the  motion  prop- 
erly presents  the  allowance  of  the  amendment 
to  this  court  for  review. 

The  question  has  not  been  directly  raised 
in  any  case  which  has  come  under  our  ob- 
servation, but,  from  what  has  been  said 
above^  we  are  convinced  that  the  allowance  of 
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the  amendment  In  this  case  was  not  error, 
because  It  was  made  before  the  defendant 
pleaded  to. the  merits.  The  amendment  did 
not  conflict  with  the  affidavit,  and  the  act 
creating  the  court  did  not  forbid  it  In  the 
case  of  Barlow  v.  State,  77  Ga.  448,  the  court 
did  not  settle  the  question  now  before  us, 
but  rather  decided  what  we  have  already 
held,  that  the  solicitor  could  have  withdrawn 
the  accusation  and  have  presented  another, 
and  held  that  the  defendant  would  not  be 
heard  to  complain,  because.  Instead  thereof, 
the  accusation  was  amended,  because  he  him- 
self consented  to  be  tried  on  the  accusation 
as  amended,  rather  than  require  another  ac- 
cusation. In  the  case  of  Conly  v.  State,  83 
Ga.  498,  10  S.  E.  123,  the  defendant  was  tried 
in  the  city  court  of  Atlanta  upon  an  accusa- 
tion which  failed  to  allege  venue;  and  an 
amendment  was  allowed  alleging  venue  after 
the  evidence  had  closed.  The  judgment  find- 
ing him  guilty  was  reversed  because  the 
court  did  not  sustain  a  motion  in  arrest  of 
Judgment,  and  the  court  held  that  It  was  too 
late  to  amend  after  the  party  has  been  put 
upon  his  trial.  This  was  the  real  question 
in  the  case  that  was  to  be  decided;  and  the 
court  held  that  the  accusation  takes  the  place 
of  an  indictment  But,  while  this  was  the 
only  issue  in  that  case,  the  court,  in  deciding 
the  case,  we  think  decided  this.  What  might 
have  been  considered  obiter  in  that  case  is 
based  upon  the  principles  announced  in  the 
authorities  to  which  we  have  referred,  and 
is  sound  law.  "The  solicitor  of  the  city 
court,  before  'trial  of  a  criminal  case,  and 
before  the  selection  of  a  Jury,'  can  at  any 
time  amend  the  accusation  as  he  may  deem 
proper.'*  This  rule  does  not  admit  in  its 
fullness  the  statement  made  by  Justice 
Blandford,  that  "the  accusation  takes  the 
place  of  an  indictment"  The  rule  is  based 
upon  a  recognition  that  here  is  a  substantial 
difference  between  the  two,  and  that  if  the 
affidavit  upon  which  the  accusation  sought 
to  be  amended  Is  based  Is  for  any  reason 
insuflacleut,  or  incompatible  with  the  accusa- 
tion as  amended,  the  amendment  cannot  be 
allowed,  but  the  state  will  be  forced  to  pro- 
cure a  new  affidavit  and  a  new  accusation 
thereon.  In  this  case,  as  the  defendant  was 
charged  In  the  affidavit  with  "misdemeanor — 
larceny  from  the  house,"  without  more,  the 
affidavit  was  as  applicable  to  the  accusation 
as  amended  as  to  the  original. 
Judgment  affirmed. 


(2  Ga.  App.  322) 

PASCHAL  &   SON  v.  MOLINB  JEWELRY 
CO.    (No.  45G.) 

(Court  of  Appeals  of  Georgia.    July  10,  1007.) 

Appeal— Judgment    Against    Firm— Bond- 
Dismissal. 

A  judjjmcnt  was  rendered  in  a  county  court 
against  the  individual  members  of  a  partner- 
ship. An  appeal  was  entered  in  the  name  of 
the  partnership  by  its  attorney  at  law,  and  the 


sole  surety  was  one  of  the  partners  against 
whom  jndflrment  had  been  rendered.  Held,  that 
the  appeal  was  a  nullity,  was  not  amendable, 
and  WHS  properly  dismissed  on  motion.  Gordon 
V.  Robertson,  20  Ga.  410,  and  cases  cited  in 
the  footnotes ;  Fisher  v.  Pearson,  57  S.  El  1018, 
1  Ga.  App.  517,  and  citations. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  2,   Appeal  and   Error,  §§  2024,  2020.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Putnam  Coun* 
ty;  H.  G.  Lewis,  Judge. 

Action  by  the  Moline  Jewelry  Company 
against  Paschal  &  Son.  Judgment  for  plain- 
tiff in  the  county  court  Defendants'  appeal 
was  dismissed,  and  they  bring  error.  Af- 
firmed. 

W.  T.  Davidson,  for  plaintiffs  In  error. 
Turner  &  Adams,  for  defendant  In  error. 

POWELL,  J.    Judgment  afllrmed. 


(2  Ga.  App.  269) 
GROOVER,  CONOLY  &  DAVIS  v.  MEL- 
TON.   (No.  439.) 
(Court  of  Appeals  of  Georgia.    July  4,  1907.) 

Attacitmeni>— Levy  on  Realty. 

This  case  is  controlled  by  the  decisions  of 
the  Supreme  Court  in  the  cases  of  Harris  ▼. 
Kittle.  45  S.  E.  729.  119  Ga.  30  (2),  McCrory 
V.  Hall.  80  S.  B.  881.  104  Ga.  6G6.  Smith  v. 
Brown,  23  S.  B.  849,  96  Ga.  274.  New  Eng- 
land  Mtge.  Ca  v.  Watson,  27  S.  B.  360,  99  Ga. 
733.  and  Baker  v.  Aultman,  33  S.  E.  423,  107 
Ga.  339.  73  Am.  St.  Rep.  132,  holding  that 
some  overt  act  of  constructive  seizure  by  the 
levying?  officer  is  essential  to  the  validity  of  the 
levy  of  an  attachment  upon  real  estate. 

[Bid.  Note.— <For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  §  482.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Quitman;  R.  I^ 
Shipp,  Judge. 

Action  between  Groover,  Conoly  ft  Davis 
against  F.  F.  Melton.  From  the  judgment. 
Groover,  Conoly  &  Davis  bring  error*  Af- 
firmed. 

Sam  S.  Bennet  and  Stanley  S.  Bennet,  for 
plaintiffs  in  error.  J.  A.  Wilkes,  for  defend* 
ant  in  error. 

POWELL,  J.   Judgment  affirmed. 


(2  Ga.  App.  268) 
GURR   V.   CARTER.    (No.  430.) 
(Court  of  Appeals  of  Georgia.    July  4,  1907.) 

Continuance— AifENOHKNT  of  Pleadino. 

The  court  erred  in  not  granting  the  defend* 
ant's  motion  for  a  continuance,  upon  the  plain- 
tiff's having  tendered  a  material  amendment  to 
his  petition,  whereby  the  defendant  was  sur- 
prised and  rendered  less  prepared  for  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig; 
vol.   10.   Continuance,  §   109.J 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dawson;  Frank 
Park,  Judge. 
Action  by  W.  P.  Carter  against  T.  B.  Gurr« 
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Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

W.  H.  Gurr,  for  plaintiff  in  error.  A.  Bi. 
Raines  and  M.  J.  Yeomans,  for  defendant 
In  error. 

POWELL,  J.    Judgment  reversed. 


<S  Ga.  App.  860) 

KISER  00.  r.  McLEAN,  EVERETT  &  CO. 

(No.  403.) 
(Court  of  Appeals  of  Georgia.    July  18,  1907.) 
Pi^ADiNG — Sustaining  Demubrkb— Efiteot. 

"A  judgment  overruling  a  demurrer  to  an 
answer,  unless  excepted  to  and  reversed,  con- 
cludes the  plaintiff  as  to  the  legal  sufficiency  of 
the  answer;  and,  if  the  same  ^oes  to  the  wnole 
of  the  plaintiff's  demand  and  is  duly  supported 
by  evidence,  a  complete  defense  is  established." 
LK)ui8vilIe  Coffin  Co.  v.  Rhndy,  35  S.  E.  632, 
111    Ga.   827. 

[£d.  Note.— For  cases  in  point,  see  CJent  Dig. 
vol.  39,  Pleading,  §  5G8.] 

(Syllabus  by  the  Ck)urt.) 

Error  from  City  Ck>nrt  of  Statesboro ;  J.  F. 
Brannen,  Jndge. 

Action  by  the  M.  C.  Kiaer  (Company  against 
McLean,  Everett  ft  Co.  *  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Johnston  &  Cone  and  Mayson  &  Hill,  for 
plaintiff  in  error.  R.  Lee  Moore,  for  defend- 
ant in  error. 

POWELL,  J.    Judgment  affirmed. 


(2  Oa.  App.  846) 

CITY  OF  STATESBORO  v.  SIMMONS. 

(No.  291.) 

(Court  of  Appeals  of  Georgia.    July  16,  1907.) 

Erbob,  Wbit  of— Evidence— Review. 

No  material  error  of  law  was  committed. 
The  evidence  warranted  the  verdict,  and  it  was 
approved  by  the  trial  court. 
(Syllabus  by  the  0>urt.) 

'  Error  from  City  Oourt  of  Statesboro;  J.  F. 
Brannen,  Jndge. 

Action  by  R.  Simmons  against  the  city  of 
Statesboro.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.   Affirmed. 

Remer  Proctor  and  Johnston  &  Cone,  for 
plaintiff  in  error.  Deal  &  Lanier,  for  de- 
fendant in  error. 

HILL,  C.  J.    Judgment  affirmed. 


•(2  Ga.  App.  360) 

BENSEL  CONST.  CO.  v.  HOMER.   (No.  406.) 

(Court  of  Appeals  of  Georgia.    July  18,  1907.) 

1.  Municipal    Oobpobations— Stbbbts— Ob- 
8TBUCTIOK8— Liability. 

A  city  may  by  reasonable  ordinance  limit 
the  amount  of  space  in  the  street  which  may  be 
ooruived  by  material  assembled  for  the  erection 
of  a  building  on  an  abutting  lot.  A  violation 
of  such  an  oidinance  is,  as  against  a  member 
of  the  public  using  the  street  for  ordinary  travel 


and  injured  by  reason  of  such  violation,  per  Be 
wrongful  and  negligent;  and  the  court  may  so 
instruct  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §{  1688-1689.] 

2.  Same— Neolioencb  of  Pedestrian. 

Pedestrians  have  the  right  to  use  the  en- 
tire highway,  and  are  not  confined  to  the  side- 
walks alone.  If  a  pedestrian  leaves  the  side- 
walk and  enters  upon  the  portion  of  the  high- 
way devoted  primarily  to  venicles,  the  surround- 
ings may  require  of  him  the  exercise  of  a 
greater  amount  of  care  and  caution  for  bis  owu 
protection  than  if  he  had  remained  upon  the 
sidewalk;  but  the  question  of  his  negligence 
under  the  circumstances  is  one  for  the  jury. 

3.  Same— EviDBNOB. 

There  being  evidence  justifying  a  finding 
that  the  defendant  was  negligent,  that  the 
plaintiff  was  injured  as  the  proximate  result 
thereof,  and  that  the  plaintiff  was  not  guilty 
of  such  contributory  negligence  as  to  defeat  a 
recovery,  the  verdict  in  the  latter's  favor  is 
sustained. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  Kate  Homer  against  the  Wil- 
liam Bensel  (Construction  Company.  Judg- 
ment for  plaintiiT.  Defendant  brings  error. 
Affirmed. 

Anderson,  Felder,  Rountree  &  Wilson,  for 
plaintiff  in  error.  Jas.  L.  Key,  for  defendant 
in  error. 

POWELL,  J.  Mrs.  Homer  recovered  a 
verdict  against  the  William  Bensel  Construc- 
tion Company  for  personal  injuries;  and  the 
latter,  its  motion  for  a  new  trial  having 
been  overruled,  brings  error. 

The  defendant  was  engaged  in  erecting 
a  building  on  the  north  side  of  Trinity  ave- 
nue, in  the  city  of  Atlanta,  and,  under  build- 
ing permits  and  a  city  ordinance  allowing 
the  laying  of  building  material  on  the  street 
and  sidewalk  to  the  extent  of  one-half  the 
width  thereof,  had  piled  lumber  and  other 
building  material  in  the  street  Mrs.  Homer 
lived  on  the  north  side  of  Trinity  avenue. 
Just  above  the  place  where  the  building  was 
being  erected,  and,  returning  home  after 
nightfall,  she  stumbled  over  a  piece  of  scant- 
ling projecting  from  underneath  a  pile  of 
lumber,  fell,  and  sustained  injuries.  Accord- 
ing to  her  testimony,  which  is  to  be  taken  as 
true  (although  contradicted),  since  the  jury 
decided  In  her  favor,  the  pile  of  lumber  C9V- 
ered  more  than  one-half  of  the  width  of  the 
street,  and  the  sidewalk  was  totally  obstruct- 
ed. The  piece  of  scantling  over  which  she 
stumbled  projected  about  five  feet  further 
out  into  the  street  than  did  the  outer  margin 
of  the  pile  of  lumber.  A  city  ordinance  re- 
quired the  placing  of  lighted  lanterns  so  as 
to  mark  the  corners  of  such  obstructions; 
and,  while  three  lanterns  were  placed  on 
the  lumber,  they  were  not  so  placed  as  to  in- 
dicate that  there  was  any  obstruction  beyond 
the  margin  of  the  lumber,  and,  owing  to  the 
darkness,  the  plaintiff  did  not  see  the  scant- 
ling.   She  knew  that  the  building  was  going 
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on,  and  that  lumber  was  piled  in  the  street, 
but  did  not  know  of  this  scantling,  as  it  had 
been  placed  there  since  she  had  last  passed 
the  place  where  it  was.  Gomlhg  up  Trinity 
ayenue  towards  her  home,  when  she  reached 
the  obstruction  on  the  sidewalk,  she  attempt- 
ed to  go  around  It  in  the  street,  though  she 
could  have  avoided  it  by  using  the  sidewalk 
on  the  south  side  of  the  avenue.  The  ordi- 
nance of  the  city  provides  (omitting  imma- 
terial parts):  "Any  person  or  persons  ac- 
tually building,  or  about  to  build  or  repair 
any  building,  may  collect  and  lay  all  such 
'  materials  as  may  be  necessary  for  such 
building  or  repairs  in  the  street,  lane,  or 
alley  next  adjoining  to  or  in  front  of  such 
building  or  repairs,  and  such  person  or  per- 
sons so  building  or  repairing  shall  have  the 
privilege  of  using  one  half  of  the  sidewalk 
and  one  half  of  the  width  of  the  street  ad- 
Joining  or  in  front  of  said  building  or  re- 
pairs; during  all  such  time  as  such  materials 
shall  so  lie  in  any  street,  lane,  or  alley,  the 
owner  or  proprietor  of  such  materials  shall 
cause  a  lamp  or  lantern,  with  good  and  suf- 
ficient light  therein,  to  be  securely  hung  up, 
placed  or  fixed  on  a  post,  or  otherwise,  at 
each  of  the  two  corners  of  such  enclosure 
projecting  into  the  said  street,  lane,  or  alley, 
and  in  such  manner  as  clearly  and  plainly 
to  show  the  place  and  extent  occupied  by 
such  material/' 

It  is  urged  by  the  plaintiff  in  error  that 
the  verdict  is  contrary  to  the  evidence,  be- 
cause the  plaintiff  by  ordinary  care  could 
have  avoided  the  injury,  and  because  the 
negligence,  if  any,  of  the  defendant,  was  not 
the  proximate  cause  of  the  injuries.  Ex- 
ception is  also  taken  to  the  following  in- 
structions of  the  court  to  the  Jury:  "This 
defendant  had  the  right,  under  the  permit  is- 
sued to  it  by  the  city,  to  use  one-half  of  the 
width  of  the  street  in  laying  its  material, 
piling,  and  keeping  it  during  the  progress 
of  the  building,  but  it  did  not  h/ve  the  right 
to  go  any  further  than  half  the  width  of 
the  street;  and,  if  it  used  any  more  than 
half  the  width  of  the  street  for  the  purpose, 
such  use,  beyond  a  half  of  it,  was  in  viola- 
tion of  the  city  ordinance,  and  unlawful,  and 
it  would  be  as  against  any  person  who  sus- 
tained injury  on  account  of  such  violation. 
If  such  person  did  sustain  injury,  negligence 
ad  against  that  person.  But  if  they  did  not 
exceed  half  the  width  of  the  street,  gentle- 
men, if  they  were  within  their  legal  rights  as 
defined  under  this  ordinance,  then,  so  far  as 
their  acts  being  a  question  of  negligence  as 
a  matter  of  law,  there  would  be  no  negli- 
gence, if  they  did  not  violate  the  ordinance." 
Also:  "This  clause  of  the  ordinance  means 
Just  what  it  says,  expressed  in  plain  English 
words,  and  I  cannot  make  it  any  clearer  by 
enlarging  upon  it  If  there  was  a  failure 
on  the  part  of  the  defendant  to  comply  with 
that  clause  of  the  section  with  reference  to 
the  lights,  that  would  be  a  violation  of  the 


ordinance,  and,  as  against  any  person  injured 
on  account  of  It,  would  be  negligence  as  a 
matter  of  law,  and  you  would  so  consider  it 
If  there  was  no  violation  of  its  terms,  to 
which  I  called  your  attention,  then  as  a 
matter  of  law,  gentlemen,  there  would  be 
no  negligence  with  reference  to  the  lights, 
but  would  become  a  question  for  you,  under 
the  instructions  which  I  shall  now  give  you 
on  the  general  subject  of  negligence.*'  Also : 
"So  far  as  going  along  the  street  is  concern- 
ed, as  a  matter  of  law  a  pedestrian — ^that  is, 
one  walking— has  the  legal  right  to  walk 
on  any  part  of  the  street,  as  well  as  the 
sidewalk.  Now,  whether  a  pedestrian,  or 
person  walking,  is  in  violation  of  ordinary 
care  in  going  upon  any  part  of  the  street 
at  any  time,  or  at  a  given  time  and  place, 
under  a  given  state  of  circumstances  and 
facts,  is  a  question  for  the  Jury  to  determine. 
Whether  ordinary .  care  required  one  not  to 
have  done  it,  or  whether  one  could  have  done 
it  in  the  exercise  of  ordinary  care.  It  be- 
comes a  question  of  fact  for  the  Jury  to  say 
what  ordinary  care  required  under  the  cir- 
cumstances." Other  exceptions  were  taken; 
but,  as  they  do  not  involve  any  new  or  in- 
teresting questions,  we  shall  not  elaborate 
them,  but  merely  state  that  they  present  no 
error. 

1.  An  unlawful  obstruction  to  the  free  and 
safe  passage  along  a  public  street  is  a  nui- 
sance; and  ordinarily  a  person  specially  in- 
jured thereby  has  a  cause  of  action.  Brooks 
V.  Atlanta,  1  Oa.  App.  678,  57  S.  B.  1081,  and 
citations.  The  city  may  by  a  reasonable  or- 
dinance limit  the  amount  of  ^ace  in  the 
street  which  may  be  occupied  by  material  as- 
sembled for  the  erection  of  a  building  on  an 
abutting  lot  No  complaint  la  made  that  the 
ordinance  in  question  Is  unreasonable  or  In- 
valid. As  against  a  member  of  the  public  in- 
jured as  the  proximate  result  thereof,  a  Yiola- 
tlon  of  such  an  ordinance  is  per  se  wrongful 
and  negligent ;  and  the  court  may  so  instruct 
the  Jury.  This  is  no  invasion  of  the  province 
of  the  Jury  to  determine  questions  of  negli- 
gence from  the  facts  proved;  for.  If  the  or- 
dinance and  the  violation  be  shown,  the  negli- 
gence follows  as  a  matter  of  law.  Central 
Ry.  Ck).  V.  Bond,  111  Ga.  14  (7),  17,  36  S.  E. 
299,  and  citations.  Likewise,  where  the  city 
ordinance  requires  the  placing  of  lanterns  to 
indicate  the  presence  and  the  boundaries  of 
obstructions  permitted  in  the  streets,  noncom- 
pliance with  the  requirement  Is  negligent 
Wilson  V.  White,  71  Ga.  506,  51  Am.  R^. 
269i 

2.  We  think  the  instruction  of  the  court 
upon  the  subject  of  the  right  of  a  pedestrian 
to  use  the  street,  instead  of  confining  himselt 
to  the  highway,  correctly  states  the  law.  The 
entire  highway  is  for  the  use  of  pedestrians ; 
and,  if  a  person  on  foot  leaves  the  sidewalk 
and  goes  upon  the  portion  of  the  stre^  de- 
voted primarily  to  the  use  of  vehicles,  he  Is 
not  necessarily  negligent    The  circumstances 
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may  require  of  him  a  greater  amount  of  care 
and  caution  for  his  own  protection  than  If 
he  remained  upon  the  sidewalk ;  but  this  la 
all  an  open  question  for  the  jury.  Atlanta  & 
W.  P.  R.  Go.  T.  Atlanta,  B.  &  A.  By.  Ck>.,  125 
Ga.  529,  54  S.  E.  736;  Brunswick  R.  Ckx  T. 
Olbson,  97  Oa.  498,  25  S.  E.  484. 

3.  We  cannot  hold  that  the  plalntl£P  was 
guilty  of  such  contributory  negligence  as  to 
defeat  her  recovery.  We  presume  that  this 
question  was  fairly  submitted  to  the  jury,  as 
there  Is  no  complaint  to  the  contrary.  We 
cannot  say  as  a  matter  of  law  that  common 
prudence  demands  that  a  pedestrian  who, 
walking  along  the  sidewalk  on  one  side  of  the 
street,  meets  with  an  obstruction,  shall,  In  or- 
der to  reach  a  point  further  along  on  the 
same  side  of  the  street,  cross  to  the  opposite 
sidewalk,  proceed  till  the  obstruction  be  pass- 
ed, and  then  recross,  rather  than  to  attempt 
to  go  around  the  obstruction  by  using  that 
portion  of  the  street  which  under  the  law 
should  not  be  obstructed  and  which  the  lo- 
cation of  the  danger  signals  does  not  Indicate 
to  be  obstructed.  Nor  can  we  say  that  the 
violation  of  the  ordinance  In  question  was  not 
the  proximate  cause  of  the  injury.  It  Is 
true  that  If  the  lumber  had  been  piled  within 
the  lawful  limits,  and  the  projecting  scant- 
ling bad  also  been  situated  within  those 
bounds,  and  the  plaintiff  had  attempted  to 
pass  as  close  to  the  lumber  as  she  did.  In  all 
probability  she  would  have  been  Injured  just 
as  she  was.  If  this  had  been  the  case,  and 
lanterns  properly  placed  had  indicated  the 
presence  of  the  scantling  or  other  obstruction 
within  the  boimdaries  so  marked  out,  and  the 
plaintiff  had  transgressed  within  these 
bounds,  she  could  not  have  recovered.  She 
then  would  have  been  Injured,  but  the  defend- 
ant would  have  been  free  from  wrong,  and 
therefore  not  responsible;  but  such  Is  not  the 
ease.  The  defendant  wrongfully  placed  an 
obstruction  where  It  did  not  have  the  right  to 
place  it  The  plaintiff,  using  the  highway  In 
the  exercise  of  ordinary  care,  and  without 
notice  of  the  presence  of  the  obstruction,  fell 
over  It  and  was  Injured.  These  are  the  facts 
found  to  be  true  by  the  jury;  and  the  re- 
covery is  therefore  sustained. 

Judgment  affirmed. 


(2  Ga.  App.  874) 
McCOOK  V.  DUBLIN  &  S.  W.   B.  CO. 
(No.  440.) 

(Court  of  Appeals  of  Georgia.    July  18,  1907.> 

1.  CaBBIERS— EXPTTIiSION   OP   Passengee. 

*'It  is  the  duty  of  passengers  to  supply 
themselves  with  tickets .  before  getting  on  the 
trains.** 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  9,  Carriers,  §  1005.] 

2.  Same— Evidence. 

Where  a  passenger,  without  fault  of  the 
railroad  company,  but  solely  because  of  his 
own  lack  of  reasonable  diligence,  fails  to  buy 
a  ticket,  he  is  not  entitled  to  transportation 
without  paying  the  train  rate;  and,  if  he  re- 


fuses to  pay  such  rate,  the  company  can  lawfully 
eject  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  |  1433.] 

8.  Tbiaii— Nonsuit. 

The  plaintiff's  own  testimony  clearly  shows 
that  he  had  no  cause  of  action,  and  that  his 
case  was  utterly  without  merit  The  nonsuit 
was  properly  granted. 

[E3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   40,   Trial,   §  360.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublhi;  W.  11 
Clements,  Judge. 

Action  by  Archy  MeOook  against  the  Dub- 
lin &  South  Western  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

K.  J.  Hawkins,  for  plaintiff  in  erron 
Daley  &  Bussey  and  P.  L.  Wade,  for  defend- 
ant in  error. 

HILL,  C.  J*    Judgment  affirmed. 


(2  Ga.  App.  386) 
SCHLEY  V.  STATE.    (No.  512.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

Cbikinal  Law— AppKAir— Review. 

This  case  is  controlled  by  the  dedslon  in 
this  court  in  Plummer  v.  State,  1  Ga.  App.  507, 
57  S.  E.  969. 
(Syllabos  by  the  Conrt) 

Error  from  City  Court  of  Amerlcus;  C.  R. 
Crisp,  Judge. 

Wiley  Schley  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Blalock  &  Cobb,  for  plaintiff  in  error.  F. 
A«  Hooper,  Sol.,  and  Zach  Childers,  SoL,  for 
the  State. 

POWELL,  J.    Judgment  affirmed. 


(2  Ga.  App.  iiii5) 
FRANKLIN  v.  STATE.    (No.  608.) 
(Court  of  Appeals  of  Cteorgia.    July  25,  1907.) 
False  Pbetenses—Cheatino— Evidence. 

The  facta  alleged  in  the  accusation  and 
proved  did  not  constitute  the  offense  of  cheat- 
ing and  swindling*  and  the  verdict  should  have 
been  set  aside  and  a  new  tiial  granted  on  the 
general  grounds. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  False  Pretenses,  §  02.] 

(Syllabus  by  the  Conrt) 

Error  from  City  Court  of  Fayettevllle; 
W.  B.  HoUingsworth,  Judge. 

J.  H.  H.  Franklin  was  convicted  of  cheat- 
ing and  swindling  and  brings  error.  Re- 
versed. 

J.  W.  Wise,  for  plaintiff  in  error.  T.  V. 
Lester,  Sol.,  for  the  State. 

HILL,  C.  J.  The  defendant  was  convict- 
ed for  a  violation  of  Pen.  Code  1895,  S  670, 
the  general  section  on  the  subject  of  cheat- 
ing and  swindling.    The  specific  acts  alleged 
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as  constitutizig  tbe  offense  are  set  out  in  the 
accusation  as  follows:  Said  defendant  "did 
on  the  14th  day  of  November,  1905,  in  county 
of  Fayette,  by  using  deceitful  means  or  art- 
ful practices  other  than  those  mentioned  In 
volume  3,  Code  of  Georgia  of  1895,  cheat 
and  defraud  Charlie  Bussey  to  the  extent  of 
ten  dollars,  •  ♦  ♦  said  deceitful  means 
and  artjul  practice  consisting  in  the  said 
Franklin  representing  to  said  Charles  Bussey 
that  he  had  sworn  out  an  accusation  against 
said  Bussey  in  the  city  court  of  Fayetteville 
for  disturbing  divine  worship,  said  represen- 
tation being  false  and  fraudulent,"  etc.  The 
evidence  showed  that  the  defendant  was  the 
pastor  of  a  church  in  the  country;  that  the 
prosecutor,  Bussey,  had  by  disorderly  conduct 
disturbed  the  congregation  assembled  in  the 
church  while  engaged  In  divine  worship. 
The  defendant  proposed  to  prosecute  him  for 
this  offense;  and,  while  he  did  not  actually 
swear  out  the  accusation,  he  intended  to  do 
so,  and  did  not  carry  out  such  Intention  be- 
cause of  the  payment  of  $10.  We  think,  un- 
der these  facts,  the  conviction  was  without 
evidence,  and  was  contrary  to  law.  The 
prosecutor  was  not  defrauded  or  cheated  by 
representations  made  by  the  defendant  Nei- 
ther was  such  representation  deceitful  or  art- 
ful. The  defendant  did  accuse  the  prosecutor 
of  disturbing  his  congregation  lawfully  as- 
sembled for  divine  worship,  and  agreed  not 
to  press  the  prosecution  or  accusation  if  he 
was  paid  $10.  The  $10  was  paid,  and,  ac- 
cording to  promise,  no  prosecution  was  in- 
stituted. While  the  conduct  of  the  defendant 
or  pastor  does  not  show  a  very  high  standard 
of  morality,  yet  it  falls  short  of  a  penal  of- 
fense. 
Judgment  reversed. 


(2  Ga.   App.   253) 

SWAIN  et  al.  v.  NASWORTHT.    (No.  373.) 

(Court  of  Appeals  of  Georgia.    July  4,  1907.) 

1.  Landlord   and  .Tenant— Distbess   Wab- 
BANT— Dismissal. 

Upon  the  trial  of  a  case  arising  from  the 
filing  of  a  counter  affidavit  and  replevy  bond 
to  tbe  foreclosure  of  a  distress  warrant,  the  de- 
fendant cannot-  properly  move  to  dismiss  the 
levy  on  the  ground  that  it  is  excessive. 

2.  Same  — OouNTEB    Affidavit  —  Effect    of 
Filing. 

The  effect  of  filing  the  counter  affidavit  and 
bond  is  to  render  the  process  mesne;  and  the 
proceeding  becomes  a  suit  to  recover  rent,  the 
distress  Warrant  operating  as  a  declaration  and 
the  counter  aflSdavit  as  a  plea.  Ghisholm  v. 
Lewis,  66  Ga.  729 ;  Elam  v.  Hamilton,  69  Ga. 
736;  Seifert  v.  Holt,  9  S.  B.  843,  82  Ga.  757. 

3.  Same— Excessive  I/Evt. 

The  tenant's  remedy  against  an  excessive 
levy,  if  he  has  any  remedy,  is  an  action  in  dam- 
ages for  the  abuse  of  the  process.  Sturgis  v. 
Frost,  56  Ga.  189. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  I^andlord  and  Tenant,  §  1155.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Abbeville;  D.  B. 
Nicholson,  Judge. 


Action  by  J.  M.  Nasworthy  against  T.  EL 
Swain  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed. 

E.  H.  Williams,  for  plaintiffs  in  error.  Hal 
Lawson,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 


(2  Oa.  App.  386) 
TURNER  v.  STATE.    (No.  513.) 
(Court  of  Appeals  of  Georgia.    July  2S,  1907.) 

Vagbanct— Evidence. 

The  defendant  was  convicted  on  an  accosa- 
tion  charging  her  with  vagrancy  under  the  act 
of  1905,  and  alleging  that  she  was  a  minor  over 
16  and  under  21  years  of  age.  The  undisputed 
evidence  showed  that  her  father  was  able  to 
support  her.  Held,  that-  the  verdict  of  guilty 
was  not  warranted  by  the  evidence.  Acts  1905, 
p.  110,  par.  8;  Collins  v.  State,  53  S.  E.  809, 
125  Ga.  15. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Vagrancy,  §  1.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  AmerlcuB;  C.  R. 
Crisp,  Judge. 

Bertha  Turner  was  convicted  of  vagrancy, 
and  brings  error.    Reversed. 

Blalock  &  Cobb,  for  plaintiff  in  error. 
Zach  Childers,  Sol.,  for  the  State. 

.  HILL,  C.  J«    Judgment  reversed. 


(2  Gfl.  App.  37S) 
PAIR  T.  METROPOLITAN  LIFE  INa  CO. 

(No.  309.) 
(Court  of  Appeals  of  (Seorgia.    July  25,  1907.) 
Ebeor,  Writ  of— Gbant  of  New  Tbial. 

Unless  the  judgment  rendered  Is  absolutely 
demanded  by  the  evidence,  the  first  grant  of  a 
new  trial  on  certiorari  will  not  be  interfered 
with. 

[Ed.  Note.— For  cases  in  point,  see  C^ent  Dig. 
vol.  9,  Certiorari,  |  205.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck>urt,  Bibb  Comity; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  W.  T.  Fair  against  the  Metro- 
politan Life  Insurance  Company.  Verdict  for 
plaintiff.  From  an  order  granting  a  new  tri- 
al, defendant  brings  error.    Affirmed. 

L.  D.  Moore,  for  plaintiff  in  ^ ror.  Harde- 
man &  Jones  and  E.  P.  Johnston,  for  defend- 
ant in  error. 

RUSSELL,  J.    Judgment  affirmed. 

(2  Ga.  App.  2&4) 
STRACJHAN  &  CO.  v.  WOLF.    (No.  417.) 
(Court  of  Appeals  of  Georgia.    July  4,  1907.) 

1.  ElBBOB,  Wbit  of— Revibw— Reinstatement 

Afteb  Dismissal. 

The  exercise  of  discretion  by  the  trial 
judge  in  reinstating  a  case  dismissed  for  want 
of  prosecution  will  not,  unless  flagrantly  abused, 
be  disturbed.  Davis  v.  Alexander,  27  Ga.  479; 
Wallace  v.  Cason,  42  Ga.  43S. 

[Ed.  Note.--For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error.  {  383&] 
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2.  JUDOMSNT— CoNTBOZt—ANNULMENT. 

As  to  those  judgments  which,  outside  of 
the  merits  of  the  controversy,  pertain  to  the 
rules  of  practice,  and  are  rendered  upon  formal 
matters  M>f  procedure,  the  trial  judge  is  allowed 
a  wider  control,  as  to  modification  or  annul- 
ment, than  as  to  judgments  upon  substantial 
matters  affecting  the  merits  of  any  portion  of 
the  cas&  E.  T.,  V.  &  G.  Ry.  Co.  ▼.  Green,  22 
S.  E  36,  95  Ga.  37. 

3.  Ebbob,  Wbit  of— Rbvibw— Dismissai^Rb- 
in  statement. 

While  the  truth  of  a  motion  to  reinstate  a 
case,  or  similar  motion,  should  be  made  to  ap- 
pear, yet,  where  the  presiding  judge  entertains 
the  motion,  this  fact,  on  exceptions  to  the  judg- 
ment, affords  a  sufficient  implicit  verification; 
aliter,  where  the  motion  is  denied. 

4.  Dismissal— Motion  to  Rbinstaiv. 

A  motion  of  the  character  indicated  is  to 
be  regarded  as  filed  when  actually  presented  to 
the  court  for  action,  though  the  written  entry 
of  filing  by  the  cleric  is  not  made  until  a  later 
date. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Brunswick;  A. 
D.  Gale,  Judge. 

Action  by  Edward  Wolf,  for  use,  etc., 
against  F.  D.  M.  Stracban  &  Co.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Bennet  &  Conyers,  for  plaintiff  in  error. 
Hardeman  &  Jones  and  Max  Isaac,  for  de- 
fendant in  error. 

POWELL,  J.     Judgment  affirmed. 


(2  0&.  App.  2B9) 

PORTER  V.  TERRELL.    (No.  444.) 
(Court  of  Appeals  of  Georgia.    July  4,  1907.) 

1.  Ebbob,   WBrr  of— Bnx  of  ExcxPTioivfr— 
ElzHiBrrs— Re  VIEW . 

Exhibits  attached  to  a  bill  of  exceptions, 
following  the  certificate  of  the  judge  thereto, 
and  which  are  not  identified  by  the  trial  judge, 
cannot  be  considered  by  this  court.  Assigo- 
ments  of  error,  the  determination  of  which  is 
dependent  upon  such  exhibits,  therefore  cannot 
be  passed  upon. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  3,  Appeal  and  Error,  U  2714-2718,  290&- 
2909.1 

2.  Husband   and    Wife— Aqenot   of    Hus- 
band—Evidence. 

Proof  of  the  relationship  of  husband  and 
wife,  and  that  work  was  oone  and  material 
famished  to  improye  real  estate  belonging  to 
the  wife  without  more,  is  not  sufficient  evidence 
to  establish  the  fact  that  she  is  an  undisclosed 
principal  and  the  husband  merely  her  agent, 
M>  as  to  render  her  liable  for  contracts  made 
by  him  with  third  parties. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Douglas ;  0.  T. 
Roan,  Judge. 

Action  by  a  B.  Porter  against  A.  C.  Ter- 
rtiJ.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Rogers  &  Heatb  and  J.  W.  Quincey,  for 
plaintiff  in  error.  F.  Willis  Dart,  for  de- 
fendant in  error. 

RUSSELIi,  J.  The  plaintiff  sought  a  gen- 
eral Judgment  against  the  defendant  and  a 


special  Judgment  against  certain  real  estate 
belonging  to  her,  against  which  he  alleged 
he  was  entitled  to  enforce  his  lien  as  a  con- 
tractor and  materialman.  The  petition  al- 
leged a  balance  to  be  due  for  material  fur- 
nished and  work  done  by  him  under  a  con- 
tract with  the  defendant  as  to  certain  water 
connections,  sewerage  connections,  and  plumb- 
ing in  a  certain  house  and  on  real  estate  al- 
leged to  have  been  owned  by  defendant.  In 
the  city  of  Douglas.  The  petition  averred 
that  the  material  was  furnished  and  work 
performed  under  a  contract  made  with  the 
defendant,  Mrs.  Alice  C  Terrell  herself,  and 
that  she  paid  him  on  said  contract  the  sum 
of  $68.63,  leaving  the  balance  sued  for,  which 
she  refused  to  pay.  It  was  further  alleged 
that  plaintiff  was  entitled  to  a  lien  "upon 
said  real  estate  and  the  house  and  improve- 
ments put  therein  for  the  balance  of  said 
sum  of  $44.04,"  and  that  he  had  recorded  his 
claim  of  lien  as  required  by  law  and  brought 
his  action  within  the  time  prescribed.  His 
prayers  were  for  a  general  Judgment  against 
the  defendant  and  a  special  Judgm^it  against 
the  real  estate  described.  The  defendant 
filed  an  answer,  in  which  she  denied  gener^ 
ally  the  allegations  as  thus  pleaded,  and  spe- 
cially denied  that  she  was  indebted  to  the 
plaintiff  in  any  manner  or  form,  and  further 
alleged  that  the  plaintiff  was  not  entitled  to 
and  had  no  valid  lien  on  the  premises  de- 
scribed in  his  petition,  and  was  not  entitled 
to  a  Judgment  against  her,  either  general  or 
special. 

The  testimony  for  the  plaintiff  showed 
that  W.  W.  Terrell,  the  husband  of  the  de- 
fendant, alone  had  emplojred  him  and  con- 
tracted with  him  to  do  the  work,  and  furnish 
the  material  set  out  In  the  bill  of  particulars 
attached  to  his  petition,  that  the  plaintiff 
had  done  the  work  and  furnished  mate- 
rials, and  that  it  was  all  worth  $113.57, 
and  that  this  had  been  paid  by  the  said  W. 
W.  Terrell,  except  $44.94,  which  he  refused 
to  pay,  claiming  that  what  he  had  paid  was 
as  much  as  the  material  and  work  were 
worth.  After  the  plaintiff  had  completed  his 
work  and  furnished  the  material  therefor, 
and  when  he  went  to  record  his  lien  for  the 
balance  claimed  by  him,  he  discovered  that 
the  real  estate  in  question  did  not  belong 
to  W.  W.  Terrell,  but  was  the  property  of 
his  wife,  Mrs.  Alice  C.  Terrell,  and  the  plain- . 
tiff  thereupon  made  out  and  recorded  his 
lien  against  the  wife.  There  was  not  the 
slightest  suggestion  even  that  the  plaintiff 
had  any  contract,  agreement,  or  understand- 
ing, directly  or  indirectly,  with  Mrs.  Terrell 
in  regard  to  the  material  or  work  in  ques- 
tion; and  the  only  reference  made  to  her  at 
all  was  the  fact  that  she  was  present  a  part 
of  the  time  while  the  work  was  being  done 
and  made  some  suggestions  as  to  putting 
In  an  extra  wash  basin,  coupled,  however, 
with  the  injunction  to  see  her  husband  about 
the   matter    first,    which   the   plaintiff   did. 
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Such  contract  aa  the  plaintiff  had  was  solely 
with  W.  W.  Terrell,  the  account  was  charg- 
ed to  him,  and  he  made  all  of  the  payments 
thereon,  as  heretofore  stated. 

The  plaintiff  also  offered  in  evidence  a 
certified  copy  of  the  lien  recorded  at  his  in- 
stance, which  was  In  the  following  language: 
"Georgia,  Coffee  County.  The  undersigned, 
C.  B.  Porter,  a  mechanic,  claims  a  lien  upon 
certain  waterworks  and  sewerage  erected 
and  put  in  one  dwelling  house  and  premises 
owned  and  occupied  by  Mrs.  Alice  C.  Terrell, 
situated  on  the  corner  of  Sycamore  and  Madi- 
son streets,  in  the  city  of  Douglas.  Said 
lien  Is  claimed  for  material  and  plumbing 
work  done  by  the  undersigned  in  saijj  struc- 
ture and  on  the  premises.  The  amount  for 
which  the  undersigned  claims  this  lien  is 
forty-four  dollars  and  04  cents.  And,  now 
within  three  months  since  the  same  was  done, 
the  undersigned  records  this  lien  therefor 
in  the  office  of  the  clerk  of  the  superior  court 
of  the  county  where  said  property  Is  situated 
as  aforesaid,  pursuant  to  the  provisions  of 
section  2804  (2)  of  the  Civil  Code.  Tbis  De- 
cember 14,  1906.  C.  B.  Porter."  "Recorded 
December  14,  1906.  Sessions  Fales,  Clerk 
Superior  Court"  "Clark's  office,  Coffee  Su- 
perior Court  I,  J.  R.  Overman,  clerk  of  the 
superior  court  of  Coffee  county,  do  hereby 
certify  that  the  above  and  foregoing,  is  a 
true  copy  of  the  original  lien  now  of  record 
in  my  office,  on  Mortgage  Record,  No.  14,  page 
501.  This  March  18,  1907.  J.  R.  Overman, 
Clerk  superior  court  Coffee  county  Georgia." 
This  certified  copy  was  objected  to  upon  the 
ground  that  the  proper  foundation  had  not 
been  laid,  and  generally  upon  the  ground  that 
the  evidence  in  the  case  showed  a  contract 
with  W.  W.  Terrell,  instead  of  with  the  de- 
fendant and  did  not  show  any  right  of  the 
plaintiff  to  connect  the  defendant  with  the 
contract  The  court  sustained  the  objections, 
and  ruled  that  the  copy  lien  could  not  be  ad- 
mitted as  evidence.  The  plaintiff  then  clos- 
ed, and,  upon  motion  of  the  defendant's  coun- 
sel, the  court  awarded  a  nonsuit  passing  the 
foyowing  judgment:  "Upon  motion  of  de- 
fendant a  nonsuit  is  hereby  granted  in  this 
case,  upon  the  ground  that  the  plaintiff  fails 
to  show  such  facts  as  entitle  him  to  recover 
in  said  case."  The  plaintiff  In  error  excepts 
to  the  ruling  of  the  court  excluding  the  cer- 
tified copy  of  lien  and  to  the  Judgment  of 
nonsuit  The  evidence  may  nave  been  suffi- 
cient to  establish  the  loss  of  the  original 
claim  of  lien,  but  it  is  immaterial  whether 
this  is  so  or  not  If  this  paper  was  properly 
Identified  before  us,  we  could  not  reverse  the 
Judgment  of  the  trial  Judge,  although  he  may 
have  excluded  the  paper  for  the  wrong  rea- 
son. It  would  have  been  properly  excluded 
because  it  failed  to  set  forth  a  claim  of  lien 
on  anything  except  the  waterworks  and  sew- 
erage put  in  the  dwelling  house  and  premises. 
'  not  claim  a  lien  on  the  real  estate  as 
d  by  the  Code.  But  even  if  the  Judge 
ity  court  erred  in  excluding  this  pa- 


per, under  the  well-settled  rulings  of  the 
Supreme  Court  we  cannot  ourselves  consider 
the  paper,  by  reason  of  the  fact  that  it  is  nei- 
ther included  In  the  bill  of  exceptions  nor 
identified  by  the  trial  Judge,  and  does  not 
precede  his  certificate.  For  want  of  this 
identification,  we  cannot  lawfully  know  the 
contents  of  the  paper  excluded  by  the  trial 
court,  so  as  to  be  able  to  determine  whether 
the  ruling  was  in  fact  erroneous.  Whether 
this  paper  be  defective  or  not  without  It  a 
special  Judgment  could  not  be  rendered,  and 
no  special  lien  could  be  created. 

We  come  next  to  consider  whether  there 
was  error  in  awarding  the  nonsuit,  for  the 
reason  that  the  plaintiff  was  entitled  to  a 
general  Judgment  We  dp  not  think  the 
court  erred  in  adjudging  a  nonsuit.  The  evi- 
dence did  not  establish  the  fact  that  the  de- 
fendant was  an  undisclosed  principal,  and 
that  the  husband  was  her  agent.  There  is 
in  the  evidence  no  suggestion  that  the  plain- 
tiff had  any  contract  agreement  or  under- 
standing with  Mrs.  Terrell  in  regard  to  the 
material  or  work  in.  question.  The  only  ref- 
erence made  to  her  in  the  evidence  is  the 
statement  that  she  was  present  part  of  the 
time  while  the  work  was  being  done,  and 
made  a  suggestion  as  to  putting  in  a  certain 
wash  basin,  coupled,  however,  with  the  in- 
junction to  see  her  husband  about  the  matter 
first,  which  the  plaintiff  did.  There  was  no 
stipulated  price  to  be  paid  for  the  work  to 
be  done,  and  no  evidence  that  the  defendant 
authorized  it  to  be  done.  Nor  does  any  rea- 
son appear  from'  the  evidence  why  the  plain- 
tiff would  not  have  done  the  work  for  the 
husband.  Such  contract  as  plaintiff  had  was 
with  W.  W.  Terrell  only.  The  account  was 
charged  to  him,  and  he  made  all  the  pay- 
ments thereon.  There  was  no  escape  from 
a  nonsuit  because  the  plaintiff  alleged  con- 
tractual relations  with  the  defendant  and 
there  was  no  testimony  tending  to  support 
this  allegation.  "A  materialman's  lien  does 
not  arise  against  the  real  estate  of  the  true 
owner  unless  the  material  la  furnished  di- 
rectly to  the  true  owner,  or  to  one  who 
occupied  the  legal  relation  of  a  contractor/ 
or  one  who  had  some  contractual  relation 
with  the  true  owner  in  connection  with  the 
improvements  to  be  made."  Pittsburgh  Glass 
Co.  V.  Peters  Land  Co.,  123  Ga.  726,  51  S. 
E.  725;  Jennings  v.  Hugglns,  125  Ga.  340. 
54  S.  E.  169.  The  title  of  the  true  owner 
cannot  be  incumbered  by  a  lien  without  some 
act  on  his  part  signifying  his  assent  Re- 
pairs or  additions  might  be  made  at  the 
direction  of  a  disseisor,  trespasser,  or  tenant, 
and  "might  even  be  improvements  and  add 
to  the  value  of  the  property,  and  yet  might 
not  be  of  a  character  which  the  owner  desir- 
ed placed  on  his  land.  If  the  real  estate 
could  be  subjected  to  a  Hen  under  such  cir- 
cumstances, he  might  be  called  upon  to  pay 
for  that  which  the  next  week  he  would  cause 
to  be  torn  down  and  removed.  It  frequently 
happens  that  the  lot  and  a  new  house  sell 
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for  less  than  the  cost  of  bulldlni;,  and  it 
Is  nnfortnnately  true  that  one  Is  often  im- 
proved out  of  his  estate.  But,  before  this 
can  be  done,  he  must  at  least  consent  to 
the  making  of  the  disastrous  improvement." 
Reppard  v.  Morrison,  120  Qa.  30,  47  S.  E. 

We  liave  only  referred  to  these  decisions 
upon  the  subject  of  liens  because  the  plaintiff 
in  error  strenuously  insists  th^t  plaintiff 
was  entitled  to  a  general  Judgment,  and  the 
same  doctrine  of  agency  or  authority  to  act 
would  be  applicable  to  bind  the  defendant 
for  the  contract  of  her  husband  and  subject 
her  to  a  general  judgment  as  would  be  nec- 
essary were  the  assignment  as  to  the  special 
Judgment  properly  before  us.  The  only  real 
question,  therefore,  is  whether,  the  relation 
of  husband  and  wife  being  shown,  a  finding 
is  required  that  the  latter  shall  in  any  and  all 
events  be  bound  therefor,  where  the  husband 
for  any  reason  sees  fit,  of  his  own  accord  and 
upon  his  own  responsibility,  to  make  expen- 
ditures upon  premises  which  happen  to  be 
owned  by  the  wife,  but  which  were  not  the 
tasis  of  the  credit  extended,  or  whether  the 
creditor  In  such  cases  shall  be  required  to 
prove  other  facts  or  circumstances  In  addi- 
tion to  the  relationship,  showing  it  to  be 
right  and  proper  that  the  wife  shall  be 
bound  for  the  contract  If  the  husband  is 
acting  as  agent  for  his  wife  and  she  is  sim{)ly 
the  undisclosed  principal,  of  course,  her  lia- 
bility cannot  be  questioned  any  more  than  if 
lie  had,  with  her  assistance,  concealed  or 
misled  the  contractor  as  to  the  true  ownership 
of  the  property,  to  improve  which  work  or 
material  was  furnished.  The  authorities  cit- 
ed by  the  plaintiff  in  error  upon  the  subject' 
of  an  undisclosed  principal  are  not  applica- 
ble to  the  facts  of  this  case.  Where  the 
^fe  is  the  principal  and  the  husband  agent, 
there  are  generally  at  least  some  circum- 
stances pointing  to  that  conclusion.  None 
such  appear  In  this  case.  In  the  absence  of 
evidence  of  any  peculiar  circumstances,  no 
conclusive  presumption  arises,  from  proof  of 
the  relation  of  husband  and  wife,  that  a  hus- 
band may  not  present  his  wife  with  a  new 
bath  tub,  or  that  he  may  not  have  put  it  In 
the  house  for  his  own  use  and  benefit,  al- 
though the  wife  may  own  the  real  estate. 
Under  the  decisions  in  the  cases  of  Colquitt 
▼.  Solomon,  61  6a.  494,  Masland  v.  Kemp, 
70  Ga.  786,  and  other  cases  cited,  there  can 
be  no  question  that,  even  if  the  copy  lien 
tendered  should  have  been  allowed  as  evi- 
•dence,  it  cannot  be  considered  by  this  courf. 
It  is  attached  to  the  bill  of  exceptions  on  a 
separate  sheet  and  following  the  judge's 
certificate.  It  is  not  Identified  by  the  judge's 
signature  as  being  the  "Exhibit  A*'  referred 
to  in  the  bill  of  exceptions.  Certainly,  there- 
fore, there  could  not  have  been  a  special 
Judgment  against  the  defendant;  and  as,  in 
our  opinion,  the  plaintiff's  evidence  fails  to 
-show  that  the  wife  was  the  undisclosed  prin- 
-cipal  of  her  husband,  and  the  evidence  show- 


ed, without  contradiction,  that  the  employ- 
ment  was  procured  by  the  husband,  the  work 
done  according  to  his  suggestion  and  wishes, 
and  all  the  payments  made  by  him,  there 
could  have  been  no  general  Judgment  against 
the  defendant.  There  was  no  error  in  the 
judgment  awarding  a  nonsuit. 
Judgment  affirmed. 


(2  Qa,  App.  301) 
HENDRIX  V.  ELLIOTT.    (No.  429.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

INJUSTICES      OF      THE      PEACB  —  PUBADIHO — 

Amenomsnt. 

An  account  attached  to  a  summons  in  a 
justice's  court,  and  set  forth  in  the  following 
lan^age,  to  wit:  **A.  to  B.  dr.,  to  commissions 
on  sales  oa  real  estate  to  Dr.  Grove,  as  per 
agreement,  $75.(X)'*— sufficiently  indicates  and 
specifies  '*some  particular  fact  or  transaction 
as  a  cause  of  action"  to  authorize  an  amend- 
ment amplifying  the  details  and  circumstances 
of  the  particular  transaction. 

2.  Sake. 

A  rule  of  liberal  construction  is  to  be 
applied  to  section  4116  of  the  Civil  Code  of 
1895,  because  the  same  deirree  of  strictness 
and  precision  is  not  required  in  justices'  courts 
as  in  courts  of  higher  jurisdiction.  If  a  defend- 
ant in  the  justice's  court  is  iDformed  of  the 
nature  of  the  plaintifTs  demand  against  him,  tbs 
purpose  of  the  law  is  fulfilled. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  H.  Mliott  against  J.  H.  Hen- 
drix.  Judgment  for  plaintifT  was  affirmed 
on  appeal,  and  defendant  brings  error.  Af- 
firmed. 

W.  H.  Terrell,  for  plaintiff  in  error.  Al- 
dine  Chambers  and  Wm.  M.  Smith,  for  de- 
fendant in  error. 

RUSSELL,  J.  This  suit  started  in  the  jus- 
tice's court  It  was  appealed  to  the  superior 
court  The  summons  called  the  defendant 
to  answer  to  an  action  of  debt  due  on  ac- 
cqpnt.  Attached  to  the  summons  was  the 
following  copy  of  th^  account:  "J.  H.  Hen- 
drlx,  to  J.  H.  Elliott,  dr.,  to  commissions  on 
sales  of  real  estate  to  Dr.  Grove,  as  per 
agreement,  $75.00."  After  the  appeal  to  the 
superior  court,  the  defendant  moved  to  dis- 
miss the  case,  ''on  the  ground  that  no  cause 
of  action  was  set  forth  in  the  case  of  the 
alleged  account  attached  to  the  summons." 
The  court  overruled  this  motion,  and  allow- 
ed the  plaintiff  to  amend  by  setting  forth 
with  greater  particularity  the  sales  referred 
to  and  how  the  indebtedness  for  commissions 
was  created.  The  defendant  excepted  pen- 
dente lite  to  the  overruling  of  his  motion 
to  dismiss,  and  to  the  allowance  of  the 
amendment  There  is  no  assignment  of  er- 
ror in  the  bill  of  exceptions  as  to  the  rulings 
to  which  exceptions  were  taken  pendente  lite; 
and,  whilfi  error  may  be  assigned  as  to  the 
subject-matter  of  exceptions  pendente  lite  by 
distinct  assignment  of  error  in  the  brief  or 
written  argument  in  this  court,  it  is  doubtful 
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in  this  case  whether  there  is  anything  even 
thus  presented  to  our  consideration  in  the 
hrief  of  counsel  for  plaintiff  in  error.  As, 
however,  several  authorities  are  referred  to, 
and  the  point  is  made  that  there  was  nothing 
to  amend  by  so  far  as  the  amendment  al- 
lowed was  concerned,  we  will  consider  the 
brief  as  containing  an  assignment  of  error 
as  to  the  orders  complained  of  in  the  ex- 
ceptions pendente  lite. 

We  think  the  trial  judge  did  right  In  re- 
quiring the  plaintiff  to  amend,  and  in  refus- 
ing to  dismiss  the  case.  Really  no  amend- 
ment was  necessary.  As  held  by  this  court 
in  Georgia  So.  Ry.  Co.  v.  Barfleld,  1  Ga.  App. 
203,  58  S.  E.  230,  niceties  in  pleading  are 
not  required  in  justices'  courts.  The  require- 
ment of  Civ.  Code  1895,  §  4116,  was  certainly 
sufficiently  complied  with  by  the  allowance 
of  the  amendment,  and  the  statement,  *'to 
commissions  on  sales  of  real  estate  to  Dr. 
Grove,  as  per  agreement,  $75.00,"  set  forth 
a  cause  of  action.  The  use  of  the  word 
''commissions"  indicated  clearly  that  the 
plaintiff  claimed  either  a  percentage  or  a 
fixed  amount  for  services  as  an  agent,  rep- 
resenting either  the  seller  or  the  buyer  in 
the  purchase  of  property.  The  word  "sales" 
put  the  defendant  on  notice  that  there  was 
more  than  one  of  the  transactions  involved. 
It  was  clearly  stated  that  the  sales  for 
which  plaintiff  claimed  compensation  were 
of  real  estate.  The  transactions  were  then 
particularly  identified  by  stating  that  one 
Dr.  Grove  was  the  purchaser  of  the  pieces 
of  real  estate  in  the  sale  of  which  plaintiff 
was  concerned  and  for  which  he  claimed 
compensation,  and  the  matter  was  still  fur- 
ther identified  by  the  statement  that  there 
had  been  an  agreement  in  reference  to  the 
commissions,  which,  in  the  absence  of  any- 
thing to  the  contrary,  could  only  be  inferred 
to  be  between  plaintiff  and  defendant.  "A  pe- 
tition showing  a  plaintiff  and  a  defendant,  and 
setting  out  sufllcient  to  Indicate  and  specify 
some  particular  fact  or  transaction  as  a  cause 
of  action,  is  enough  to  amend  by."  Civ. 
Code  1895,  §  5098.  The  plaintiff  in  error 
cites  us  to  the  cases  of  Thomas  v.  Forsyth 
Chair  Co.,  119  Ga.  698,  46  S.  B.  869,  Powell 
V.  Alford,  113  Ga.  979,  39  S.  E.  449,  and  M. 
&  B.  R.  Co.  V.  Walton,  121  Ga.  275,  48  S.  B. 
940,  to  establish  the  proposition  that  the 
cause  of  action  Is  not  set  forth  with  sufll- 
cient  certainty.  None  of  these  cases  would 
be  applicable  to  the  cause  of  action  attached 
to  the  summons  In  this  case.  As  we  have 
shown,  the  statement  as  to  the  account  indi- 
cates and  sufficiently  specifies  a  particular 
transaction  as  required  by  the  Code.  The 
defendant  is  given  notice  of  what  he  is  re- 
quired to  meet.  In  tlie  first  case  cited  by 
counsel  for  plaintiff  in  error  the  judgment 
was  reversed,  not  only  because  no  bill  of  par- 
ticulars was  attached  to  the  summons,  but 
because  there  was  nothing  to  'burnish  rea- 
sonable notice  to  the  defendant  as  to  the 
character  of  the  plaintiff's  demand.    By  an 


examination  of  the  original  record  In  Thomas 
V.  Forsyth  Chair  Co.,  in  the  clerk's  oflSce  of 
the  Supreme  Court,  we  find  that  the  account 
attached  in  that  case  to  the  summons  con- 
tained no  reference  whatever  to  what  it  was 
for — ^no  bill  of  particulars.  It  was  as  fol- 
lows: ''Thomas  &  Blake  in  account  with 
Forsyth  Chair  Company.  Chairs  and  rock- 
ers, 1901.  April  30,  $22.00.  Sept  12,  $8.50. 
$30,50."  Following  that  account  are  two 
statements,  both  dated  September  12th-'0ne 
for  "one  dozen  156,  duplicate,  $8.50";  the 
other  'two  dozen  60,  $17.00,  half  dozen  156, 
$23.00,  less  rebate  $1.00,  leaving  $22.00.*'  It 
is  clear  from  these  accounts  that  no  one 
could  tell  what  plaintiff  purchased  from 
defendant  In  Powell  v.  Alford.  Alford 
was  sued  as  a  guarantor,  and  judgment 
was  rendered  against  him  as  a  principaL 
The  case  was  taken  by  certiorari  to  the 
superior  court  where  the  certiorari  was 
sustained  and  the  judgment  against  Alford 
set  aside  on  the  express  ground  that,  hav- 
ing been  sued  as  a  guarantor,  a  judgment 
against  him  as  principal  could  not  be  sus- 
tained; the  court  holding  as  follows:  "The 
suit  was  against  J.  F.  Wood  and  G.  W.  Al- 
ford as  guarantor.  No  amendment  was 
made  either  to  the  summons  or  the  account 
sued  on,  both  of  which  stated  Alford  to  be 
guarantor.  I  cannot  surmise  a  possible 
amendment  or  send  the  case  back  on  such  a 
surmise.  The  plaintiff,  having  so  sued  Al- 
ford, must  so  recover  against  him.  If  at  alL 
He  could  not,  in  such  a  suit  recover  against 
him  as  sole  principal  debtor."  The  case  was 
then  carried  to  the  Supreme  Court  by 'writ 
of  error  and  the  Judgment  of  the  trial  court 
affirmed;  the  court  holding:  *The  plaintiff  in 
an  action  In  a  justice's  court  must  set  forth 
with  some  degree  of  certainty  his  cause  of 
action,  and,  having  done  so,  must  recover,  if 
at  all,  upon  the  cause  as  laid,  and  cannot  re- 
cover upon  a  different  and  distinct  ground 
of  liability."  The  holding  thus  embraced  two 
Ideas  only:  One,  that  the  cause  of  action  in 
that  case  was  set  forth  with  certainty;  and 
the  other,  that  being  thus  set  forth,  the  plahoi- 
tiff  must  recover  on  his  cause  of  action  as 
laid,  and  can,  in  no  event,  recover  on  a  total- 
ly different  cause  of  action.  While  in  the 
third  case  cited  by  counsel  for  plaintiff  in 
error  it  was  held  that  on  motion  to  dismisa, 
the  action  was  proper  where  no  cause  of 
action  was  set  forth  (even  after  an  appeal 
had  been  entered  to  the  superior  court)  and 
that  that  motion  should  have  been  sustained 
in  the  case  then  being  considered,  still  the 
decision  in  that  case  is  authority  for  what 
we  now  hold.  The  court  In  deciding  that 
there  was  nothing  In  the  statement  of  ac- 
count In  that  case  to  put  the  defendant  upon 
notice  of  the  character  of  plaintiff's  claim, 
Inferentially  decided.  In  the  spirit  of  the 
Code,  that  where,  as  in  this  case,  there  la 
ample  statement  to  put  the  defendant  on 
notice  and  enable  him  to  prepnr**  his  defense; 
the  suit  should  not  be  dismissed* 
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The  plaintiflP  In  error  also  relies  upon  the  de- 
cision of  Atlanta  Ry.  Co.  v.  Shippen,  126  Ga. 
784.  55  S.  E.  1031.  The  decision  in  that  case 
Is  simply  that  the  suit  should  have  been  dis- 
missed because  it  was  doubtful  what  was  the 
character  of  the  claim  sought  to  be  recovered. 
As  said  by  the  Supreme  Court:  *'It  might  be 
construed  to  be  a  claim  for  an  OTercharge. 
It  might  be  construed  to  be  a  claim  for  a 
penalty.  ♦  ♦  ♦  The  penalty  for  the  us© 
of  *  *  *  such  equivocal  language  is  a 
dismissal,  If  the  most  unfavorable  construc- 
tion would  oust  the  court  of  Jurisdiction. 
*  *  •  There  was  no  amendment  In  this 
case,  and  the  penalty  for  equivocal  language 
should  have  been  imposed  and  the  case  dis- 
missed.*' The  only  points  in  the  decision 
are  that,  under  the  facts  stated,  the  suit 
could  be  construed  as  one  for  penalty  with- 
out an  amendment  and  should,  therefore, 
have  been-  dismissed,  and  that  by  amendment 
It  could  have  been  saved,  the  cour€  referring 
to  Atla.  R.  Co.  V.  Ga.  Ry.  Co.,  125  Ga.  708, 
54  S.  E.  753,  in  which  the  plaintijff  saved  his 
case  by  amendment  The  defendant  in  error 
seems  to  have  had  the  latter  case  in  mind  in 
preparation  of  the  amendment  allowed  in 
this  case.  If  there  were  ambiguity  in  the 
cause  of  action  as  originally  set  forth,  it 
was  relieved  by  the  amendment.  There  was 
DO  error  in  allowing  the  amendment  or  in 
overruling  the  motion  to  dismiss.  The  ex- 
ception taken  to  the  order  overruling  the 
motion  for  new  trial  is  without  merit  The 
plaintiff  fully  established  his  case,  if  the 
jury  preferred  to  believe  him  and  his  wit- 
nesses in  preference  to  the  testimony  of  the 
defendant  which  was  uncorroborated;  and, 
the  trial  judge  having  approved  the  finding 
of  the  jury,  we  have  neither  the  power  nor 
the  disposition  to  disturb  their  verdict  as 
to  the  facts,  nor  to  interfere  with  the  proper 
judgment  of  the  court  in  the  premises. 

Judgment  affirmed. 

(2  Ga.  App.  832) 

KAMINSKT  V.  HORRIGAN,  Sheriff.    (No. 

198.) 

(Court  of  Appeals  of  Georgia.    July  18,  1907.) 

1-  Execution— Affidavit    of    Illegalxtt— 
Replevy  Bond. 

The  obligation  of  a  replevy  bond,  filed  with 
an  affidavit  of  ille^Hty,  is  to  redeliver  the  goods 
at  the  time  and  place  of  sale. 

2.  Bankbuftct^Lien  of  Judqmxnt— Bxecu* 
Ti ON— Replevy  Bond. 

The  lien  of  a  judgment  obtained  more  than 
fonr  months  prior  to  the  filing  of  the  petition 
in  bankruptcy  is  superior  to  the  adjudication  in 
bankruptcy;  and  the  adjudication  of  the  prin- 
cipal in  a  replevy  bond  to  be  a  bankrupt  does 
not  relieve  the  surety  from  the  obligation  of  his 
bond,  especially  where  such  surety  takes  no  step 
to  bring  such  lien  to  the  attention  of  the  bank* 
nipt  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  §  306.] 

3.  Same— Affidavit  of  Illegality— Replevy 
Bond. 

Where  property  is  levied  upon,  and  it  is 
replevied,  the  principal  or  surety  must  show  why 
the  identical  property  levied  upon  is  not  deliv- 
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ered ;  and,  where  snch  writ  is  brought  upon  such 
bond,  the  burden  of  proof  is  upon  the  defend^ 
ant  surety,  and  not  upon  the  plaintiff,  to  show 
sufficient  reason  why  such  property  is  not  pro- 
duced. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  J.  J.  Horrlgan,  sheriff,  for  use, 
etc.,  against  L.  Kaminsky.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Osborne  &  Lawrence  and  E.  H.  Abrahams, 
for  plaintiff  In  error.  Geo.  W.  Owens,  for  de- 
fendant in  error. 

RUSSELL,  J.  On  November  5,  1903,  Hor- 
rlgan, sheriff  of  the  city  court  of  Savannah, 
levied  an  execution  in  favor  of  Max  Ripps 
for  the  sum  of  $192.26  and  costs  upon  the 
stock  of  goods  of  one  I.  Berendt;  the  return 
of  the  levy  being  as  follows:  "On  and  by 
virtue  of  the  within  execution,  I  have  this 
day  levied  upon  the  following  property  be- 
longing to  one  L  Berendt:  The  stock  of 
goods  now  in  the  storehouse  kept  by  said 
Berendt  on  the  southwest  comer  of  York  and 
East  Broad  streets,  Savannah,  Georgia." 
Berendt  contested  the  levy  by  affidavit  of 
illegality,  and  gave  a  forthcoming  bond  for 
the  property,  with  Kaminsky,  plaintiff  in 
error,  as  surety  on  the  bond;  the  words  of 
description  of  the  property  replevied,  em- 
ployed in  the  bond,  being  the  same  as  those 
used  in  the  levy.  The  affidavit  of  illegality 
was  filed  on  December  15,  1903,  and  the  bond 
was  executed  on  the  same  day.  The  condi- 
tion of  the  bond  was  such  that  should 
Berendt  deliver  said  property  so  levied  on  at 
the  time  and  place  of  sale,  in  the  event  said 
Illegality  should  be  dismissed  by  the  court 
or  be  withdrawn,  or  should  L.  Kaminsky  do 
so  for  him,  then  said  bond  to  be  void;  else 
of  full  force  and  effect  The  Illegality  was 
dismissed  by  the  court  on  the  11th  day  of 
July,  1904.  On  May  23,  1904,  Berendt  ap- 
plied for  homestead,  filing  schedule  showing 
the  stock  of  goods  as  owned  by  him  as  part 
of  his  assets,  approximating  $1,500  in  value. 
On  July  23,  1904,  the  stock  of  goods  in  the 
storehouse  kept  by  L  Berendt  on  the  south- 
west corner  of  York  and  East  Broad  streets. 
Savannah,  Ga.,  as  the  property  of  said  I. 
Berendt,  was  surrendered  into  the  custody 
of  the  bankrupt  court  of  the  United  States 
for  the  Eastern  Division  of  the  Southern  Dis- 
trict of  Georgia,  and  on  July  23,  1904,  Berendt 
was  adjudicated  an  involuntary  bankrupt. 
Under  the  order  of  the  referee  in  bankruptcy, 
the  property  as  above  described  was  sold  by 
the  trustee  in  bankruptcy  at  public  outcry, 
and  brought  the  sum  of  $560.  After  the  ad- 
judication in  bankruptcy  had  been  made,  the 
affidavit  of  illegality  was  dismissed  in  the 
state  court;  and,  when  the  sheriff  went  to 
make  demand  for  the  goods,  he  found  the 
same  in  charge  of  the  deputy  marshal  of  the 
United  States,  acting  as  custodian  of  the 
bankruptcy  court    The  surety  pointed  out 
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the  ipoods  to  the  Bheriff,  but  delivery  was  re- 
/used  by  the  marshal. 

The  defendant  In  error  filed  his  suit  to 
the  May  term,  1905,  of  the  city  court  of 
Savannah,  alleging  as  follows:  That  I. 
Berendt  and  L.  Kaminsky  were  residents  of 
the  city  of  Savannah;  that  at  the  November 
term,  1903,  of  the  city  court  of  Savannah, 
Max  Ripps  obtained  judgment  against  the 
«ald  I.  Berendt  for  $192.26  principal,  and  in- 
terest from  November  26,  1902,  and  costs  of 
<x>urt,'  and  that  on  said  date  an  execution 
was  issued  from  said  court  on  said  judgment 
and  levied  on  that  day  on  the  stock  of  goods 
then  in  the  storehouse  of  !•  Berendt,  on  the 
southwest  comer  of  York  and  East  Broad 
streets,  in  the  city  of  Savannah;  that  on  the 
15th  day  of  December,  1903,  said  Berendt 
jflled  his  affidavit  of  illegality  to  said  execu- 
tion, and  gave  bond  in  terms  of  the  law, 
with  said  L.  Kaminsky  as  surety  on  the  same, 
conditioned  that  should  said  Berendt  deliver 
said  property  so  levied  on  at  the  time  and 
place  of  sale,  in  the  event  said  illegality 
should  be  dismissed  by  the  court,  or  with- 
drawn, or  should  the  said  L.  Kaminsky  so  do 
for  him,  then  said  bond  to  be  void,  else  of 
full  force  and  effect;  that  subsequently  said 
illegality  was  dismissed  by  the  court  on  the 
11th  day  of  July,  1904,  and  that,  subsequent 
to  the  filing  of  the  said  illegality,  said 
Berendt  filed  his  petition  for  a  homestead  in 
the  court  of  ordinary  of  Chatham  county, 
and  subsequent  to  filing  said  petition  for 
homestead  filed  a  petition  in  bankruptcy  in 
the  United  States  court,  for  the  Southern 
District  and  Eastern  Division  of  Georgia,  in 
which  he  also  claimed  a  homestead,  and  that 
on  the  23d  day  of  July,  1901,  this  last  pe- 
tition was  referred  to  the  referee  in  bank- 
ruptcy, and  on  the  28th  day  of  July,  1904, 
Berendt  was  adjudicated  a  bankrupt,  and 
that  on  the  17th  day  of  August,  1004,  a 
trustee  was  appointed  for  said  bankrupt's 
estate,  who  duly  qualified  and  filed  his  peti- 
tion for  authority  to  sell  all  of  the  property 
belonging  to  said  bankrupt's  estate,  and  that 
an  order  was  duly  passed  giving  said  author- 
ity on  the  10th  day  of  October,  and  the  trus- 
tee filed  his  report  of  the  sale  on  the  20th  day 
•of  December,  1904,  showing  that  all  of  the 
property  of  the  said  Berendt  had  been  sold 
for  the  sum  of  $560,  which  sale  was  duly 
<!onfirmed;  and  that  on  the  29th  day  of  No- 
vember, .1904,  said  trustee  filed  his  report 
of  the  property  set  apart  to  said  Berendt  as 
a  homestead,  and  an  order  was  passed  ap- 
proving said  report,  whereby  all  of  the  prop- 
erty of  Berendt  was  set  aside  to  him  as  a 
homestead.  Petitioner  further  showed  that 
from  the  date  of  said  levy,  namely,  Novem- 
ber 5,  1903,  to  the  23d  day  of  July,  1904, 
when  the  marshal  of  the  United  States  court 
took  x)ossession  of  the  stock  of  goods  of 
Berendt,  the  said  Berendt  had  remained  in 
possession  of  the  stock  of  goods  levied  on 
previously  by  the  sheriff,  and  continued  to 


sell  the  same  in  due  course  of  business,  and 
continued  to  do  business  in  his  store  on  the 
southwest  corner  of  York  and  East  Broad 
streets,  in  the  city  of  Savannah,  and  that, 
by  virtue  of  the  above  facts,  it  was  impossi- 
ble to  advertise  said  property  of  Berendt  for 
sale  or  to  require  him  or  his  surety  afore- 
said to  produce  the  same  at  the  time  and 
place  of  sale,  whereby  the  principal  and  sure- 
ty became  indebted  to  the  petitioner  for  the 
use  of  Max  Ripps  in  the  amount  of  his  bond. 

In  reply  to  plaintiff's  petition  the  defend- 
ant denied  the  allegation  in  all  other  para- 
graphs, except  that  he  resided  in  Chatham 
county ;  and  set  up  that,  though  he  admitted 
the  execution  of  the  bond  described  in  the 
petition,  he  was  not  liable  thereon,  because 
on  the  28th  day  of  July,  1904,  Berendt  was 
adjudicated  a  bankrupt,  a^d  on  the  29th 
day  of  November,  1904,  he  received  his  dis- 
charge in  bankruptcy,  whereby  Max  Ripps 
became  fcarred  from  further  proceeding 
against  the  defendant,  and  for  the  further 
reason  that  all  of  the  property  for  the 
forthcoming  of  which  said  bond  had  been 
given  was  taken  charge  of  by  the  bankrupt- 
cy court  and  administered  by  it,  and  that, 
by  reason  of  said  administration,  he  was  un- 
able to  produce  or  deliy^  said  goods  upon 
the  demand  of  the  plaUitiff  in  this  case. 

Before  the  trial  of  the  case,  plaintiff 
amended  his  petition  as  follows:  "Your  peti- 
tioner further  shows  that  from  the  date  of 
said  levy,  to  wit,  November  5,  1903,  to  the 
23d  day  of  July,  1904,  when  the  marshal 
of  the  United  States  court  took  possession  of 
the  then  stock  of  goods  of  the  said  Berendt, 
he,  the  said  Berendt,  remained  in  possession 
of  the  stock  of  goods  levied  on  by  the  sheriff 
of  the  court,  and  continued  to  sell  the  same 
in  due  course  of  business,  and  continued  to 
do  business  in  his  store  on  the  southwest  cor- 
ner of  York  and  East  Broad  streets,  in  the 
city  of  Savannah."  To  this  amendment  the 
defendant  demurred,  but  it  was  allowed  by 
the  court;  and  to  the  averment  of  said  amend- 
ment the  defendant  filed  no  plea. 

This  case  was  evidently  tried  In  the  court 
below  on  the  single  issue  as  to  whether  the 
stock  of  goods  taken  charge  of  by  the  United 
States  marshal  in  aid  of  the  proceedings  in 
bankruptcy  was  the  same  stock  of  goods  lev- 
ied on  by  the  sheriff.  The  contention  of  the 
plaintiff  was  that,  before  the  marshal  took 
charge  of  the  property,  the  stock  of  goods 
had  been  changed  or  disposed  of  by  sale  from 
time  to  time  until  more  than  enough  of  the 
stock  had  been  dissipated  to  pay  the  plain- 
tiff's debt  The  defendant's  surety  contended 
that  the  stock  of  goods  was  the  same,  and 
that  as  a  surety  he  was  relieved  from  liability 
on  the  forthcoming  t)ond  by  reason  of  the 
fact  that  the  property  was  placed  beyond  the 
power  of  his  principal  and  himself  on  ac- 
count of  its  seizure  by  the  bankrupt  court. 
We  would  find  no  fault  with  the  Judgment 
of  the  lower  court  if  this  were  a  real  issue 
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which  should  hare  been  determined;  for  It 
appears  that  the  stock  was  for  nearly  eight 
months  in  the  custody  of  the  defendant 
Berendt,  and  that  his  doors  remained  open 
for  business,  and  we  think  the  jury  could 
have  reasonably  inferred  that  in  that  length 
of  time  as  small  an  amount  as  $192  worth  of 
goods  in  stock  must  have  been  sold  or  dis- 
posed of.  We  think  it  however,  fruitless  to 
discuss  the  various  assignments  of  error  aris- 
ing from  a  trial  predicated  upon  the  theory 
to  which  we  have  alluded.  The  errors  com- 
mitted, if  any,  were  immaterial.  The  real 
issue  in  the  case  was  whether  the  surety 
was  liable  on  his  bond  for  the  nonproduction 
of  the  property  according  to  the  terms  of  his 
obligation.  Under  the  agreed  statement  of 
facts,  be  was  liable,  because  the  proceedings 
in  bankruptcy  were  not  instituted  for  more 
than  four  months  after  the  levy  of  the  sher- 
iff. The  lien  was  not  divested  by  the  pro- 
ceedings in  bankruptcy.  Bankr.  Act  July  1, 
1808.  c.  541,  §§  67,  67f,  30  Stat.  564,  565  [U. 
8.  Ck>mp.  St.  1901,  pp.  3449,  8450] ;  Dozier  v. 
McWhorter,  113  Ga.  584,  39  S.  E.  106.  Nei- 
tiier  the  trustee  in  bankruptcy  nor  the  United 
States  marshal  was  entitled  to  the  possession 
of  the  goods;  and  when  Berendt,  the  princi- 
pal, surrendered  them  to  the  bankrupt  court, 
it  was  the  duty  of  the  surety  to  bring  to  the 
attention  of  that  court  the  fact  that  the  stock 
of  goods  was  subject  to  the  lien  of  the  fi.  fa. 
which  had  been  levied  upon  them,  and  to 
have  procured  their  release  for  his  own  pro- 
tection. Having  tacitly  consented  to  the  sur- 
render of  this  stock  of  goods,  it  does  not  lie 
In  his  mouth  to  claim  an  advantage  from 
that  which  he  could  himself  have  prevented. 
In  so  far  as  the  homestead  is  .concerned,  it 
appears  to  have  been  taken  in  the  residue 
of  the  stock  of  goods  after  the  adjudication 
in  bankruptcy,  and  to  have  been  dependent 
entirely  upon  it  As  the  stock  of  goods  un- 
der levy  should  not  have  been  turned  over 
to  the  bankrupt  court  and  as  this  disposition 
could  have  been  prevented  by  the  surety,  he 
can  derive  no  benefit  from  that  As  said  by 
the  Supreme  Court  in  Fleming  v.  Odum,  5D 
Ga.  363:  "The  personal  property  was  in  the 
bnnds  of  the  sheriff  on  final  process,  and  the 
assignee  In  bankruptcy  could  not  dispossess 
bim  legally  of  it"  And  in  this  case  the 
property  levied  upon  was  in  the  hands  of  the 
principal  (only  by  reason  of  the  bond  upon 
-vrhich  the  defendant  Kamlnsky  was  surety), 
and  the  trustee  in  bankruptcy  could  not  have 
dispossessed  him  if  the  surety  had  interposed 
proper  and  timely  objections.  The  defendant 
failed  to  carry  the  burden  resting  upon  him. 
The  admission  in  his  answer  that  he  ex- 
ecuted the  bond,  and  that  the  goods  were  not 
produced  in  accordance  with  its  terms,  put 
upon  the  defendant  the  burden  of  showing 
tbat  all  of  the  goods  levied  upon  had  been 
set  apart,  and  that  none  of  them  were  sold. 
In  this  view  of  the  case,  we  think  that  the 
Terdict  for  the  plaintiff  was  demanded  by 


the  evidence;  and,  as  none  of  the  exceptions 
taken  addressed  themselves  to  this,  the  true 
view  of  tlie  case,  tb^  need  not  be  noticed. 
Judgment  affirmed. 


(2  Ga.  App.  387) 
MIMBS  V.   STATE.    (No.   619.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907^ 

1.  Disorderly  House— Evidence. 

There  was  no  error  in  refusing  a  new  trial 
on  the  ground  that  there  was  not  sufficient  evi- 
dence to  support  the  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Disorderly  House,  H  26-29.] 

2.  Criminal  Law— Opinion  Evidence. 

The  testimoy  of  a  witness,  in  referring  to 
an  act  which  took  place  in  his  presence,  "It 
seems  to  me  that  he  closed  the  door  behind  him, 
but  I  cannot  say  positive  that  he  did  close  the 
door,  I  was  so  far  away"— is  not  subject  to  ob- 
jection on  the  ground  that  it  is  opinionative. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  1035-1039.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Mt  Vernon;  J. 
B.  Geiger,  Judge. 

Martha  Mimbs  was  convicted  of  keeping 
a  disorderly  bouse,  and  brings  error.  Af- 
firined. 

Wm.  B.  Kent  and  A.  C.  Salffold,  for  plain- 
tiff in  error.  W.  M.  Lewis,  Sol.,  for  the 
State. 

POWELL,  J.  1.  The  defendant  was  con- 
victed of  maintaining  and  keeping  a  lewd 
house.  The  evidence  shows  that  the  defend- 
ant, her  daughter,  and  her  niece  lived  to- 
gether; that  men  were  seen  frequenting  the 
place  by  night  and  by  day ;  that  the  defend- 
ant had  a  general  reputation  of  being  a  lewd 
woman,  and  the  house  of  being  a  place  of 
prostitution.  This  was  sufficient  McCain 
▼.  State,  57  Ga.  891;  Hogan  v.  State,  76 
Ga.  82. 

2.  A  witness  may  testify  to  facts  with  a 
degree  of  certainty  less  than  that  of  absolute 
positiveness.  Many  men  guard  their  state- 
ments as  to  facts  concerning  which  they  are 
most  certain  with  expressions  indicative  of 
doubt.  With  some  people,  notably  the  Scotch, 
this  cautiousness  is  almost  a  national  trait 
But  that  the  witness  is  not  willing  to  state 
positively  the  existence  of  a  fact  of  which 
from  the  nature  of  things  he  has  some  knowl- 
edge does  not  render  his  testimony  inadmissi- 
ble. The  statement  of  the  witness  in  this 
case,  "It  seemed  to  me  that  he  closed  the 
door  behind  him,"  taken  in  connection  with 
the  context,  manifestly  showed  that  the  wit- 
ness was  not  attempting  to  give  his  opinion, 
but  to  state  the  impression  of  his  mind  as 
to  a  fact  concerning  which  his  recollection 
or  ability  to  see  perfectly  would  not  permit 
him  to  state  with  more  positiveness.  In 
Franklin  v.  Macon,  12  Ga.  257,  the  court 
says :  '*It  is  not  sufficient  to  exclude  the  tes- 
timony of  a  witness,  who  swears  that  *the 
impression  resting  on  his  mind  was  so  and 
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Ro,*  as  every  witness  must  swear  according 
to  the  impressions  on  his  mind,  which  are  the 
materials  of  his  knowledge,  and  this  is  only 
a  more  cautious  mode  of  expressing  himself." 
Ordinarily  the  words  "it  Was  my  understand- 
ing/' when  used  by  a  witness,  means  his 
knowledge  and  recollection  of  the  fact 
though,  of  course,  there  are  times  when  these 
would  be  apt  words  to  express  merely  the 
opinion  of  the  witness.  In  the  former  event 
the  evidence  Is  admissible,  in  the  latter  not 
so.  Moody  ▼.  Davis,  10  Ga.  403 ;  Fielder  v. 
Collier,  13  Ga.  496;  Neal  v.  Field,  68  Ga. 
534;  Martin  v.  State,  38  Ga.  297;  Printup 
V.  Mitchell,  17  Ga.  558  (3),  63  Am.  Dec.  258. 
The  words  "I  believe"  ordinarily  indicate  that 
what  follows  them  is  merely  the  opinion  of 
the  witness;  but  this  is  not  always  so. 
They  may  be  merely  words  of  caution,  in 
which  event  the  evidence  is  admissible  not- 
withstanding the  statement  may  be  prefaced 
by  these  words.  Thompson  v.  Davitte,  59 
Ga.  483  (13) ;  Imboden  v.  Etowah  Co.,  70  Ga. 
87  (12d).  In  Central  R.  v.  Coggins,  73  Ga. 
689,  it  is  held  that,  taken  in  connection  with 
the  other  facts  to  which  he  deposed,  it  was 
not  error  to  permit  the  plaintiff  to  testify 
that,  "as  the  engineer  slacked  up  for  the 
switchman  to  get  on  the  train,  he  seemed  to 
shut  off  his  engine,  and  the  car  ran  up  on 
the  engine,  and  he  opened  his  engine  right 
suddenly,  I  suppose.'*  As  to  the  use  of  the 
word  "suppose"  as  qualifying  the  statement 
of  the  witness,  but  not  rendering  It  inadmissi- 
ble, see  Atlanta  Ry.  Co.  v.  Beauchamp,  93 
Ga.  3,  19  S.  E.  24.  In  Thomas  v.  State,  67 
Ga.  464  (4),  the  Supreme  Court  says:  "The 
appearance  of  a  thing  is  a  fact*'  To  state 
that  a  thing  "seems"  so  to  a  witness  Is  merely 
to  state  its  appearance  as  viewed  by  the  wit- 
ness. See,  in  this  connection,  Roberts  v. 
State,  123  Ga.  146,^  and  citations.  The  words 
used  by  Justice  Lumpkin  in  the  case  of 
Franklin  v.  Macon,  12  Ga.  261,  are  still  true 
and  apply  to  existing  conditions.  We  there- 
fore quote  them  with  approval :  "I  have  long 
been  satisfied  that  we  are  too  hidebound  and 
restricted  in  our  practice  with  regard  to  the 
admissibility  of  evidence.  The  books  of  Re- 
ports will  show  that  there  Is  no  state  in  the 
Union,  and  no  country  in  the  world,  where 
there  are  as  many  captious  objections  made 
to  the  testimony.  It  is  high  time  that  the 
practice  should  be  discouraged.  ♦  ♦  ♦ 
Nothing  tends  more  to  embarrass  a  trial, 
civil  or  criminal,  than  the  frequent  and 
frivolous  objections  that  are  so  commonly 
and  so  capriciously  made  to  the  introduction 
of  the  proof.**    Judgment  aflarmed. 

(2  Qa.  App.  352) 
ATLANTA  &  W.  P.  R.  CO.  v.  HUDSON. 
(No.  333.) 
(Court  of  Appeals  of  Georgia.    July  18,  1907.) 
1.  Evidence— Physical  Experiments. 

In  a  suit  against  a  railroad  company  for 
killing  stock,  where  the  vital  point  illustrating 

^  51  s.  B.  374. 


the  question  of  negliflrence  is  the  distance  that 
the  stock  could  have  oeen  seen  on  the  track  by 
the  engineer,  it  is  competent  for  the  plaintiff 
to  prove  tlie  results  of  experiments  made  subse- 
quently to  the  accident,  where  it  appears  that 
the  experiments  were  made  at  the  place  of  the 
accident,  and  upon  facts  and  under  conditions 
substantially  similar  to  those  surrounding  the 
accident. 

[Ed.  Note.— For  cases  in  point,  see  OnL  Dig. 
vol.  20,  Evidence,  §  439.] 

2.  Same. 

Physical  experiments  based  on  substantial- 
ly similar  facts  frequently  elucidate  the  truth  in 
'controversy.  The  closer  the  similaritv  In  the 
facts  proved  and  the  facts  Upon  which  the  ex- 
periment is  based,  the  greater  the  probative 
value  of  such  evidence. 

FBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §  439.] 

8.  Trial  —  Instbuctionb  —  OBEDiBiLirr   ow 

Witnesses. 

The  charge  of  the  court  complained  of  on 
the  subject  of  the  impeachment  of  witnesses  was 
a  substantial  compluince  with  the  sections  of 
the  Code. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S  492.] 
4.  Railroads  ~- Killing    Stock— Dii.iqknc« 

Required. 

The  rule  of  diligence  required  of  railroads 
in  running  cars  to  prevent  killing  stock  is  not 
modified  or  altered  by  the  legislation  known  as 
the  "stock  law'* ;  and  it  is  not  as  matter  of  law 
contributory  negligence  to  allow  stock  to  run 
at  large  In  communities  where  such  stock  or 
fence  law  prevails. 
6.  Same— Evidencb. 

No  error  of  law  was  committed,  and  the 
verdict  was  warranted  by  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  by  A.  0.  Hudson  against  the  Atlanta 
&  West  Point  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Arthur  Heyman,  Dorsey,  Brewster  &  How- 
ell, and  Arthur  H.  Thompson,  for  plaUitiff  In 
error.  J.  R.  Terrell  and  F.  P.  Longley*  for 
defendant  in  error. 


HILL,  a  J.  The  plaintiff  sned  the  Atlanta 
&  West  Point  Railroad  Company  for  killing 
two  cows  and  injuring  a  third.  The  jury 
found  a  vordict  for  the  plaintiff,  and  the  mo* 
tion  of  the  defendant  for  a  new  trial  was 
overruled.  The  evidence  showed  that  the 
cows  were  killed  at  or  near  a  private  crossins 
near  the  town  of  La  Orange.  The  conten- 
tion of  the  defendant  was  that  the  engineer 
could  not  see  the  cows  in  time  to  stop  or  con- 
trol the  train,  because  of  the  embankment  of 
a  cut  through  which  the  track  ran  Just  before 
reaching  the  crossing;  that  the  cows  came 
from  around  the  edge  of  the  cut,  and  the  en- 
gineer did  not  see  and  could  not  have  seen 
them  until  the  train  was  right  at  them;  that 
he  did  everything  In  his  power  to  prevent  the 
accident  after  seeing  the  cows.  The  plaintiff 
contended  that  a  cow  at  or  near  the  crossing 
in  question  could  be  seen  by  the  engineer  for 
several  hundred  yards  before  reaching  the 
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crossing,  and  In  ample  time  to  stop  or  get  the 
train  under  control. 

1.  The  storm  center  of  the  evidence  was 
the  contested  point  as  to  how  far  a  cow  could 
hare  been  seen  on  the  track  by  the  engineer 
in  approaching  the  crossing  at  or  near  which 
the  accident  occurred.  To  illustrate  this 
question,  the  court  permitted  the  plaintiff 
to  prove  the  result  of  certain  experiments  he 
and  others  had  made.  These,  experiments 
consisted  in  placing  a  steer  at  and  near  the 
crossing  where  the  cows  were  killed,  and 
then  in  determining  by  sight  and  measure- 
ments how  far  the  steer  could  be  seen  up  the 
track  in  the  direction  from  which  the  train 
was  approaching,  and  also  by  determining  in 
the  same  manner  the  distance  from  the  track 
near  the  crossing  that  the  steer  could  be  seen 
by  a  person  standing  where  the  train  left 
the  cut  before  reaching  the- crossing.  The  re- 
sults of  these  experiments  were  objected  to 
as  evidence  by  the  defendant,  on  the  ground 
that  they  were  not  based  upon  the  actual 
facts  of  the  case,  and  were  therefore  irrele- 
vant The  experiments  were  made  according 
to  the  facts  as  proved  by  the  plaintiff.  Ex- 
periments made  in  and  out  of  court  some- 
times makes  a  practical  demonstration  of  the 
question  in  issue,  and  are  often  the  best  evi- 
dence in  elucidating  the  truth.  It  is  neces- 
sarily largely  within  the  discretion  of  the 
trial  court  to  determine  whether  the  testi- 
mony shows  that  the  experiments  were  made 
under  such  conditions  as  to  fairly  illustrate 
tbe  point  in  issue.  Tet,  when  it  it  shown  that 
the  conditions  were  essentially  the  same,  the 
testimony  should  be  admitted,  and  its  weight 
determined  by  the  Jury.  If  the  experiments 
be  predicated  upon  different  facts  than  those 
in  the  particular  case,  evidence  of  the  re- 
sults would  tend  to  confuse  rather  than  en- 
lighten the  jury,  and  should  be  excluded.  We 
think  the  true  rule  is  that  there  should  be 
substantial  and  reasonable  similarity  in  the 
facts  proved  in  the  case  and  the  facts  upon 
which  the  experiment  is  based.  The  facts 
need  not  be  exactly  or  in  every  particular 
similar.  If  they  are  sufficiently  similar  to  ac- 
complish the  purpose  of  assisting  the  jury 
to  intelligently  consider  the  issue  of  fact  pre- 
sented in  regard  to  the  special  point  in  con- 
troversy, the  evidence  is  admissible.  Of 
course,  the  closer  the  similarity  in  the  facts 
of  the  case  and  the  facts  of  the  experiment, 
tbe  greater  the  probative  lvalue  of  the  evi- 
dence. Morton  v.  State  (Tex.  Or.)  71  S.  W. 
281 ;  Commonwealth  v.  Piper,  120  Mass.  185 ; 
5  Bnc  Ev.  475,  485.  The  case  of  Byers  v. 
Nashville  IL  Ck).,  94  Tenn.  845,  29  S.  W.  128, 
is  analogous  to  the  present  one.  It  appeared 
tbat  plaintiff's  husband  had  been  killed  by 
defendant's  train  while  crossing  a  bridge. 
On  the  question  as  to  whether  the  engineer 
oould  have  stopped  the  train  after  coming  in 
view  of  the  deceased,  the  plaintiff  was  allow- 
ed to  Introduce  evidence  of  experiments 
Bbowlng  the  distance  at  which  a  man  could 
be  seen  standing  where  deceased  was  killed. 


We  think,  under  the  facts  in  the  record,  the 
requirements  of  the  law  were  sufficiently 
shown  to  make  the  evidence  of  the  experi- 
ments and  the  results  therefrom  admissible. 

2.  Error  is  assigned  on  the  following 
charge  as  to  impeachment  of  witnesses:  "A 
witness  may  be  impeached  by  proof  of  contra- 
dictory statements  as  to  matters  that  are 
material  to  the  issues  on  trial.  The  general 
rule  is  that,  when  a  witness  has  been  success- 
fully impeached,  he  should  not  be  believed. 
If  such  witness  be  corroborated — that  is,  if 
there  be  other  evidence  in  the  case  sustaining 
what  the  witness  said — such  witness  may  be 
believed.  In  all  attempts  at  Impeachment  it 
is  for  you,  the  jury,  to  say  whether  or  not 
such  attempt  has  been  successful."  The  ob- 
jection to  this  Instruction  is  that  It  took  away 
from  the  jury  the  right  to  believe  the  witness, 
although  impeached  by  proof  of  contradictory 
statements;  it  being  for  the  jury  to  deter- 
mine the  credit  to  be  given  his  testimony 
when  impeached  by  proof  of  contraditory 
statements.  This  criticism  of  the  charge  is 
not  well  taken.  The  court  did  leave  the 
whole  matter  of  the  witness'  credit,  although 
impeached,  to  be  determined  by  the  jury. 

3.  Error  is  assigned  on  the  failure  of  the 
court  to  charge  the  jury  upon  the  issue  of 
contributory  negligence.  It  is  claimed  that 
what  is  known  as  the  "stock  law"  existed  in 
the  community  where  the  cows 'were  killed, 
and  that  the  fact  that  the  owner  of  the  cows 
allowed  them  to  roam  at  large  where  such 
law  prevailed  furnished  evidence  of  contribu- 
tory negligence.  The  existence  of  the  stock 
law  may  be  a  pertinent  fact  to  be  considered 
by  the  jury,  along  with  other  facts  and  cir- 
cumstances, in  determining  the  question  of 
the  exercise  of  ordinary  and  reasonable  care 
and  diligence  in  guarding  against  killing 
stock  by  the  running  of  trains.  The  exist- 
ence of  the  stock  law  is  not  necessarily  evi- 
dence of  contributory  negligence,  nor  is  the 
rule  of  diligence  Imposed  by  law  upon  rail- 
roads to  prevent  the  killing  of  stock  altered 
or  modified  by  such  local  legislation.  "With 
or  without  the  stock  law,  the  degree  of  dili- 
gence required  of  railroad  companies  is  one 
and  the  same.  It  is  ordinary  and  reason- 
able care."  Besides,  there  was  no  request 
for  the  court  to  charge  on  this  subject;  and 
even  if  such  instruction  had  been  proper, 
there  was  no  error  In  failing  to  give  it  where 
no  request  to  do  so  was  made. 

Judgment  affirmed. 


(2  Ga.  App.  322) 
EPPERSON    V.    KITCHENS.    (Ne.    452.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.) 
1.  Justices  of  the  Pkaob--Oebtiobabi— Ds- 

FECnVB   AFFinAVlT. 

After  the  petition  for  certiorari  has  been 
sanctioned  and  the  answer  of  the  magistrate 
filed,  and  snch  answer  supports  the  alleffationa 
of  the  petition,  the  certiorari  will  not  be  dis- 
missed because  of  a  defect  in  the  affidavit  of 
the  plaintiff  in  certiorari  verifying  the  petition. 
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2.  ISbbob,   Writ  op— CJertiorabi— Review  or 
Evidence. 

Where  the  superior  court,  on  certiorari,  set 
aside  a  verdict  rendered  in  a  justice's  court,  and 
ordered  a  new  trial  because  "the  ends  of  justice 
require  it,"  the  voice  of  the  evidence  demand- 
ing such  verdict,  to  be  heard  in  this  court,  would 
have  to  be  very  clear  and  very  loud. 

(Syllabus  by  the  Court.) 

Er^or  from  Superior  Ck>urt,  Banks  County;. 
C.  H.  Brand,  Judge. 

Action  between  W.  T.  Epperson  and  J. 
V»\  Kitchens.  Prom  an  order  refusing  to 
dismiss  a  petition  for  certiorari,  £<pperson 
brings  error.    Affirmed. 

A.  C.  Brown,  for  plaintiff  in  error.  Mar- 
tin &  Stevenson  and  A.  J.  Griffin,  for  defend- 
ant in  error. 

HILL,  G«  J.    Judgment  affirmed. 


(2  QtL  App.  822) 

SYKES  et  al.  v.  BROWN.    (No.  451.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  Error,  Writ  of— Review— Denial  of  New 
Trial— Evidence. 

Grounds  of  a  motion  for  a  new  trial  in 
which  error  is  assigned  upon  the  admission  of 
evidence  will  not  be  considered  by  this  court, 
when  the  evidence  objected  to  is  not  set  forth, 
literally  or'  in  substance,  nor  attached  to  the 
motion  ^as  an  exhibit.  Hicks  v.  Webb,  66  S. 
E.  307.  127  Ga.  171  (5) :  Lewis  v.  Hutchinson, 
50  S.  E.  1)98.  127  Ga.  790  (3),  and  cases  cited ; 
Waldrop  v.  Wolflf,  40  S.  E.  830,  114  Ga.  610  (2). 
[Ed.  Note.— For  cases  in  point,  see  GenL  Dig. 
vol.  3,  Appeal  and  Error,  {  2800.] 

2.  Same. 

The  verdict  is  well  warranted  by  the  evi- 
dence; and  no  reversible  error  appears. 
(Syllabus  by  the  Ck>urt.) 

Error  from  City  Court  of  Griffin;  B.  W. 
Hammond,  Judge. 

Action  by  Mattie  Brown,  administratrix, 
against  J.  M.  Sykes  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

T.  E.  Patterson,  for  plaintiffs  in  error. 
Lloyd  Cleveland,  for  defendant  In  error. 

POWELL,  J.    Judgment  affirmed. 


(2  Ga.  App.  875) 

VIRGINIA-CAROLINA  CHEMICAL  CO.  v. 
ROBERTS.    (No.  138.) 

(Court  of  Appeals  of  C^rgia.    July  25,  1907.) 

1.  Errob,  Writ  of— Dismissal. 

The  assignment  of  error  in  the  bill  of  ex- 
ceptions is  sufficiently  specific.  The  motion  to 
dismiss  the  writ  of  error  is  therefore  overruled. 
Z,  Judgment— Mattebs  Concluded— Identi- 
ty OF  Issues. 

One  who  has  unsuccessfully  claimed  title 
to  property  levied  upon  by  an  execution  in 
favor  of  a  third  party  is  not  therebv  estopped 
from  foreclosing  a  mortgage  in  his  favor  upon 
the  property  previously  claimed  by  him  and  as- 
sertivg  the  lien  of  such  mortgage.    (Consequent- 


ly there  was  no  error  in  sustaining  the  cer- 
tiorari in  this  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §  1234.] 

(Syllabus  by  the  Ck>urt.) 

Error  from  Saperior  Court,  Dougherty 
County;  W.  N.  Spence,  Judge. 

Action  by  A.  D.  Roberts  against  the  Vir- 
ginia-Carolina Chemical  Company.  Judg- 
ment for  defendant  From  an  order  sustain- 
ing a  certiorari,  it  brings  error.    Affirmed. 

L.  W.  ISeison,  for  plaintiff  in  error.  J.  W. 
Walters,  Jr.,  and  Clayton  Jones,  for  defend- 
ant in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(2  Ga.  App.  375) 
SOUTHERN  RY.  CO.  v.  STONE.  (No.  443.) 
(Court  of  Appeals  of  Georgia.    July  18,  1907.) 

1.  Justices  op  thjb  Peace— Csbtiobabi— An- 
swer. 

The  allegations  of  the  petition  for  certiorari 
must  be  yeriSed  by  the  answer  of  the  magistrate 
whose  decision  is  sought  to  be  reviewed,  or  the 
truth  of  the  allegations  must  be  admitted  by 
the  defendant  in  certiorari 

2.  Sams— Dismissal. 

Where  no  answer  to  a  certiorari  was  filed 
giving  information  to  the  reviewing  court  as  to 
wliat  was  done  by  the  lower  court  and  the  an- 
swer was  not  waived,  and  the  truth  of  the  al- 
legations contained  in  the  petition  was  not  ad- 
mitted, there  was  nothing  before  the  court  on 
which  a  final  judgment  could  have  been  rendered. 
In  such  condition  of  the  record,  the  only  prop- 
er judgment  would  have  been  the  dismissal  of 
the  certiorari;  and  a  final  judgment  by  the 
superior  court  against  the  plaintiff  in  certiorari 
for  the  amount  alleged  to  have  been  recovered 
in  the  justice's  court  was  erroneous,  and  must 
be  set  aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  81,  Justices  of  the  Peace,  §  823.] 

(Syllabus  by  the  0>urt.) 

Error  from  Superior  Court,  Appling  Coun- 
ty;  T.  A.  Parker,  Judge. 

Action  by  W.  L.  Stone  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff 
before  a  justice.  From  a  judgment  against 
defendant  on  certiorari,  he  brings  error.  Re- 
versed. 

De  Lacy  &  Bishop,  for  plaintilDf  in  error. 
H.  L.  Williams,  for  defendant  in  error* 

HILL,  C.  J.    Judgment  reversed. 


(2  Ga.  App.  349) 
HILL   &   MOULTRIE   v.    WHEELER.    (No. 

330.) 
(Court  of  Appeals  of  Georgia.    July  18,  1007.) 

Bhokebs— Action    fob    Cojimissions— Qui»- 
TioNs  FOR  Jury. 

On  the  trial  of  an  action  by  real  estate 
agents  for  the  recovery  of  a  commission  on  the 
sale  of  property,  it  was  error  to  award  a  non- 
suit, where  it  appeared  from  the  evidence  that 
the  defendant  had  placed  the  property  in  their 
hands  to  sell  upon  specified  terms,  and  that, 
pending  negotiations  between  the  agents  and 
their  customer,  they  were  prevented  from  sell- 
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iog,  or  at  least  from  concladine  their  negotia- 
tions for  a  sale,  by  the  action  of  their  principal 
in  taking  the  matter  into  his  own  hands  and, 
without  notice  to  them,  selling  the  property  at  a 
lower  price  to  the  customer,  procurea  by  their 
efforts.  In  such  a  case  the  good  faith  of  the 
parties  and  the  question  as  to  whether  the 
stipulated  price  was  waived,  as  well  as  wheth- 
er a  purchaser  would  have  given  the  stipulated 
price,  are  all  questions  of  fact  for  the  jury. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd;  Harper 
Hamilton,  Judge. 

Action  by  Hill  &  Moultrie  against  J.  T. 
Wheeler.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Reversed. 

Lipscomb  &  Willlngham,  for  plaintiffs  in 
«rror.  Seaborn  &  Barry,  Wright,  for  defend- 
ant in  error. 


RUSSELL^  J.  We  think  the  court  erred 
In  awarding  a  nonsuit  in  this  case,  for  we 
think  that  there  was  an  issue  of  fact  involv- 
ed in  the  evidence  upon  which  only  the  Jury 
could  legally  pass.  The  question  was  cer- 
tainly raised  by  the  testimony  adduced  in 
behalf  of  the  plaintiff,  as  to  whether  the  de- 
fendant acted  in  good  faith  In  selling  the 
property  himself  at  a  lower  price  than  he 
had  at  first  stipulated,  after  using  the  serv- 
ices of  the  real  estate  agents  to  find  a  pur- 
chaser for  it  and  to  interest  him  in  its  ad- 
vantages. Under  the  testimony  for  the  plain- 
tiffs, the  jury  could  have  found  (in  the  ab- 
sence of  any  further  evidence)  that  there  was 
a  waiver  of  oile  of  the  terms  of  the  sale  on 
the  part  of  the  defendant— that  is,  as  to  the 
price  at  which  defendant  was  willing  to 
sell — ^and  that  the  defendant  himself  prevent- 
ed the  sale  being  made  by  the  real  estate 
agents  to  prevent  them  from  receiving  com- 
missions. It  appears  from  the  testimony  of 
the  plaintiffs  that  the  defendant  and  Capt 
Garllngton,  to  whom  he  sold,  met  several 
times  in  the  plaintiffs'  office,  and  made  two 
or  three  trips,  after  the  first  one,  to  view  the 
premises,  and  that  in  all  of  the  negotiations 
up  to  the  very  time  of  the  sale  the  plaintiffs 
^ere  engaged  in  assisting  the  defendant  to 
sell  the  property,  not  necessarily,  so  far  as 
appears  from  the  evidence,  at  the  price  first 
set  by  the  defendant,  but  at  some  price  to 
be  agreed  upon  by  seller  and  buyer.  To  use 
the  language  of  one  of  the  plaintiffs  in  the 
evidence,  "We  were  constantly  negotiating, 
In  trying  to  get  them  together  and  get  them 
to  agree."  It  further  appears  that  the  de- 
fendant never  notified  the  plaintiffs  that  he 
had  taken  the  property  out  of  their  hands; 
that  he  did  not  withdraw  it,  but  after  sev- 
eral different  meetings  and  various  proposi- 
tions and  counter  propositions,  and  while 
negotiation  was  still  pending  between  the 
*  plaintiffs  and  their  customer,  the  defendant 
himself  sold  the  property. 

We  do  not  mean  to  say  that  the  plaintiffs 
were  obliged  to  recover,  that  the  evidence  de- 
manded a  verdict  in  their  favor,  and,  indeed, 
the  jury  might  find,  on  evidence  adduced  by 


both  parties,  that  they  were  not  entitled  to 
recover;  but  we  are  clear  that  the  evidence, 
construed  in  the  light  of  decisions  in  our 
state,  would  have  authorized  a  finding  for 
the  plaintiffs.  Where  the  evidence,  in  any 
view  of  the  case,  would  authorize  a  finding 
for  the  plaintiffs,  the  case  should  not  be  tak- 
en away  from  the  Jury  by  a  Judgment  of 
nonsuit  While  a  real  estate  agent,  to  recov- 
er commissions  from  his  principal,  must 
show  that  he  was  employed  to  sell  land  In 
which  the  principal  had  an  interest,  and 
that  he  procured  a  customer  ready  and  able 
to  buy  upon  the  terms  proposed  by  the  seller, 
still  there  may  be  an  implied  modification  of 
the  terms  of  sale,  arising  from  the  conduct 
of  the  seller,  which  would  be  equivalent  to 
an  express  modification.  The  price  at  which 
property  is  to  be  sold  is  only  one  of  the 
terms  of  the  sale,  and  may  be  modified  by 
the  principal,  as  any  other  term.  And,  if 
the  owner  of  tfie  real  estate  who  has  placed 
it  for  sale  In  the  hands  of  a  real  estate 
agent  Interferes  with  the  sale  by  his  agent, 
by  modifying  the  terms  of  sale  as  regards 
the  price,  he  would  be  Just  as  much  liable 
for  his  commissions  as  if  he  had  Interfered 
In  any  other  way.  Under  the  principle  laid 
down  In  Doonan  v.  Ives,  73  Ga.  802,  If  the 
brokers  set  to  work  to  sell  the  property  and 
procured  Capt  Garllngton  as  a  customer,  or 
one  likely  to  buy  from  them,  and,  pending 
their  negotiation  with  him,  the  owner  inter- 
fered, knowing  or  having  information  that 
they  were  negotiating  with  the  customer, 
and  sold  the  property  to  the  customer  thu9 
procured  by  them,  even  with  some  modifica* 
tions  of  the  price  at  which  he  had  authorize<1 
them  to  sell,  he  could  not  defeat  their  com- 
missions, "because  it  would  be  the  fraudu« 
lent  taking  advantage  of  their  labor  without 
paying  for  it"  If  the  negotiation  In  which 
the  plaintiffs  were  engaged  had  terminated, 
and  they  had  abandoned  all  further  efforts 
to  sell,  or  if  the  defendant,  after  reasonable 
notice  to  them  (if  no  time  limit  had  been 
agreed  upon),  had  withdrawn  his  property 
from  their  hands,  and  thereafter  himself  sold 
to  Garllngton,  or  any  other  purchaser,  with- 
out the  plaintiffs'  aid,  they  could  not  recover. 
Because  one  puts  property  in  the  hands  of 
a  broker  to  sell,  it  does  not  follow  that  he 
himself  cannot  sell.  If  he  does  not  use  their 
labor  to  help  him,  he  owes  them  nothing.  If 
he  does  use  it  and  puts  In  to  take  the  trade — 
Its  consummation — out  of  their  hands  so  as  to 
escape  paying  them,  then  ex  aequo  et  bono, 
he  does  owe  them,  and  must  pay  Just  what 
they  could  have  made  by  the  contract  if  he 
had  not  prevented  it  This  is  sound  sense 
and  good  law.  In  this  case  it  Is  undisputed 
that  the  plaintiffs  brought  the  defendant 
and  Capt  Garllngton,  who  purchased  hLo 
place,  together;  that  previous  to  this  Mr. 
Moultrie,  one  of  the  plaintiffs,  had  interested 
Garllngton  in  the  property,  and  had,  at  his 
own  expense,  carried  him  several  miles  to 
see  it  and  taken  the  trouble  to  show  it  to 
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him.  On  several  different  occasions,  after 
the  defendant  and  Garllngton  began  to  dis- 
cuss the  matter,  they  used  the  plaintlflte*  office 
and  maps  In  discussing  the  proposed  trade, 
and  Mr.  Moultrie  did  all  he  could  to  effect  an 
agreement  Each  time  Garllngton  would  say 
that  he  would  give  $9,000.  According  to  the 
evidence,  he  never  did  say  that  he  would  not 
give  $10,000,  the  price  agreed  upon  between 
the  seller  and  his  agents;  nor  did  the  seller 
In  these  conferences  say  that  he  would  not 
take  less  than  $10,000.  As  Moultrie  was  pres- 
ent, engaged  in  assisting  the  defendant  to 
sell,  we  think  It  more  fair  to  presume  that 
the  stipulation  as  to  price  was  waived  by 
the  seller  than  that  he  should  receive  the 
services  of  the  agent  for  nothing,  in  view  of 
the  fact  that  he  did  not  withdraw  the  prop- 
erty from  the  hands  of  the  agents  or  lead 
them  to  suppose  that  he  would  undersell 
them.  The  question  of  good  faith  was  one 
that  should  have  been  submitted  to  the  Jury. 
It  should  have  been  left  to  the  jury  to  say 
whether  by  selling  to  Garllngton  at  $9,000, 
Instead  of  for  $10,000  to  a  purchaser  pro- 
cured by  the  plaintiffs,  the  defendant  did  not 
ratify  all  of  the  efforts  of  the  plaintiffs  to 
sell,  and  did  not  himself  waive  one  of  the 
terms  of  the  sale,  to  wit,  the  original  price 
fixed  by  him  in  his  agreement  with  the  real 
estate  agent.  In  Odell  v.  Dozler,  104  Ga. 
203,  30  S.  E.  813,  It  was  held  that  the  lia- 
bility of  the  principal  to  the  agent  was  not 
affected  by  the  Inability  of  the  purchaser, 
procured  by  such  agent,  to  comply  with  the 
original  terms  of  sale.  In  this  case  the  pur- 
chaser, instead  of  being  unable,  was  un- 
willing to  comply  with  the  terms  so  far  as 
the  price  was  concerned;  and,  according  to 
the  testimony  of  the  plaintiffs,  the  defendant, 
without  notifying  his  agents  or  giving  them 
any  further  opportunity  to  perfect  the  sale 
at  the  higher  price,  sold  at  a  lower  price  to 
their  customer,  and  thus  perhaps  prevented 
them  from  making  the  sale  at  the  higher 
price.  If  this  Is  true,  the  plaintiffs  are  en- 
titled to  recover.  If  it  is  not  true,  the  de- 
fendant can  show  it  and  relieve  himself 
from  a  recovery.  In  any  view  of  it.  It  Is  a 
question  for  the  jury,  and  not  for  the  court, 
to  determine. 
Judgment  reversed. 


(S  Oa.  App.  2S1)  < 

ALLEN  &  CO.  V.  HASTINGS  INDUSTRIAL 

CO.    (No.  351.) 
(Court  of  Appeals  of  Georgia.    July  '10,  1907.) 

1.  Corporations  —  Subscriptions  —  Bind- 
ing Contract. 

A  stock  subscription  is  a  transaction  be- 
tween the  subscriber  and  the  corporation,  and 
the  oblijcRtion  of  one  can  only  be  sustained  by 
the  corresponding  oblipration  of  the  other.  If 
both  are  not  bound,  neither  is  bound.  Therefore 
a  subscription  which  is  not  binding  upon  the 
corporation  until  a  stipulated  amount  has  been 
secured  and  accepted  by  the  corporation  is  also 
not  binding  upon  the  subscriber;  and  until  these 
conditions  have  boon  fully  accomplished,  and 
the  subscription  has  ripened  into  a  binding  con- 


tract,  aiiy  party  may  withdraw  therefrom  with- 
out the  consent  of  the  others.  The  subscriber 
may  withdraw  hia  subscription,  and  the  corpo- 
ration may  refuse  to  accept 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  (>)rporations,  §  328.] 

2.  Same— Tentativb  Subscbiption. 

As  to  a  tentative  contract  between  the  sab- 
scribers  to  the  formation  of  a  proposed  cor- 
poration and  a  third  person,  conditioned  that  it 
shall  not  become  binding  until  a  certain  sum  is 
subscribed,  one  who  has  signed  as  a  subscriber 
may  withdraw  his  subscription,  without  the  can- 
sent  of  such  third  person,  at  any  time  before 
the  sum  named  has  oeen  subscribed. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Bainbridge;  W. 
M.  Harrell,  Judge. 

Action  by  the  Hastings  Industrial  Compa- 
ny against  Allen  &  Oo.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Reversed. 

El  S.  Longley,  for  plaintiff  in  error.  Rus- 
sell &  Hawes,  for  defendant  in  error. 


HILL,  p.  J.  The  Hastings  Industrial  Com- 
pany, a  corporation  under  the  laws  of  the 
state  of  Illinois,  brought  suit  in  the  city 
court  of  Bainbridge  against  Allen  &  Co., 
a  partnership  doing  business  in  the  city  of 
Bainbridge.  The  suit  was  based  on  a  con- 
tract of  subscription  for  stock,  for  a  canning 
factory  to  be  erected  at  Bainbridge  by  the 
Hastings  Industrial  Company.  The  material 
portions  of  the  contract  are  as  follows:  "We, 
the  subscribers  hereto,  desiring  a  canning 
factory  of  the  following  desoription  located 
at  and  near  the  town  of  Bainbridge,  county 
of  Decatur,  state  of  Georgia,  hereby  enter 
into  this  agreement  with  the  Hastings  Indus- 
trial Company  of  Chicago,  Illinois,  parly  of 
the  first  part  the  subscribers  hereto  being 
second  parties,  for  the  construction  and 
equipment  of  a  canning  factory,  to  be  built 
and  equipped  according  to  the  descriptions 
endorsed  hereon^  on  the  following  terms  and 
conditions,  for  $6,900.  This  contract  is  not 
binding  unless  the  amount  of  $6,900  or  more 
should  be  subscribed,  and  It  is  understood 
that  no  subscriber  is  liable  for  a  greater  in- 
terest in  said  factory  when  same  is  complet- 
ed than  is  represented  in  his  or  her  amount 
of  subscription.  Each  subscriber  agrees  to 
pay  the  amount  subscribed  by  him  or  her  to 
the  first  party  when  the  factory  is  completed, 
and  no  more.  Subscriptions  to  this  contract 
may  be  secured  for  any  amount;  and  for  this 
purpose  one  or  more  duplicates  of  this  form 
of  this  agreement  may  be  circulated  by  sec- 
ond party,  and  at  any  time  after  the  sub- 
scriptions on  all  forms  to  be  circulated  shall 
equal  or  exceed  the  purchase  price,  it  may  be 
closed  by  the  first  party's  special  agent  sign- 
ing the  same,  and  such  forms  shall  be  taken 
together  and  constitute  the  sole  contract  be- 
tween the  parties.  First  party  shall  have  the 
right  to  first  collect  from  said  subscription 
if  it  sees  fit  the  entire  amount  due  under  this 
contract,  but  all  money,  notes,  or  subscrip- 
tions,  remaining  after  the  first  party  has 
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been  fally  paid,  is  the  property  of  the  second 
parties,  and  may  be  used  by  them  as  surplus. 
Second  parties  agree  to  appoint  an  executive 
committee  of  three  when  this  contract  is 
closed,  with  full  power  and  authority  in  a 
majority  to  represent  them  in  all  of  their 
business  herein,  and  from  time  to  time  to  in- 
spect the  work  and  material  of  the  Qrst  par- 
ty while  it  is  building  said  factory  and  pla- 
cing said  material.  Said  second  parties  shall 
within  ten  days  from  the  date  of  this  con- 
tract select  and  furnish  at  the  expense  of 
second  parties  suitable  and  reasonably  level 
land,  with  water  ready  on  same,  with  which 
to  connect  pump  for  the  use  of  said  factory, 
and  designate  to  first  party  in  writing  the 
land  so  selected,  and  it  is  further  understood 
that  in  case  second  parties  should  fail  to 
furnish  said  land  and  water  within  ten  days 
after  the  execution  of  this  contract,  said 
party  of  the  first  part,  at  its  option,  may  se- 
lect and  furnish  land  and  water  in  behalf  and 
at  the  expense  of  the  subscribers.  Said  fac- 
tory to  be  completed  by  first  party  within 
ninety  days,  or  thereabouts,  after  the  same 
Is  located  as  above  provided,  and  payment 
for  same  shall  be  due  from  date  of  comple- 
tion. In  case  first  party  shall  be  delayed  in 
the  execution  of  this  contract  by  strikes, 
storms,  unavoidable  accidents,  and  other  caus- 
es over  which  it  has  no  control,  then  the  time 
limit  for  the  completion  of  this  contract 
shall  be  extended  for  a  period  of  time  equal 
to  such  delays.  For  the  purpose  of  forming 
a  corporation  to  own  and  operate  said  fac- 
tory and  fully  carry  out  the  intention  of 
subscribers,  it  is  hereby  agreed  that,  when 
this  contract  Is  closed,  second  parties  are  to 
incorporate  under  the  laws  of  the  state,  fix- 
ing the  aggregate  amount  of  the  capital  at 
not  less  than  the  contract  price,  divided  into 
shares  of  one  hundred  dollars  each,  or  in 
accordance  with  the  laws  of  the  state,  which 
are  to  be  Issued  to  the  subscribers*  In  propor- 
tion to  their  paid  up  Interests  In  said  fac^ 
tory.  mie  specifications  and  description  of 
said  factory  building  and  machinery  attach- 
ed hereto,  and  the  provisions  following  same, 
are  a  part  of  this  contract.  First  party 
agrees  to  furnish  at  the  expense  of  second 
parties  an  experienced  processor  for  the  first 
season,  if  second  parties  give  first  party 
thirty  days*  written  notice  that  they  desire 
one.  All  contracts  with  agents  must  be  in 
print  or  writing.  For  the  full  and  faithful  per- 
formance of  our  respective  parts  hereof,  we 
bind  ourselves  and  successors.  Executed  and 
dated  this  8th  day  of  February,  1906.  The 
Hastings  Industrial  Company,  per  O.  Press- 
prick,  Special  Agent." 

The  aggregate  amount  of  $6,900  was  sub- 
scribed by  various  citizens  of  Bainbridge 
under  this  contract  The  defendants  sub- 
scribed for  three  shares,  or  $800.  The  suit 
Is  for  this  unpaid  subscription.  The  defense 
relied  upon  was  that  tliis  contract  was  not 
binding  until  the  amount  of  the  contract 
price,  $6,000,  had  been  subscribed  and  the 


contract  closea  by  the  fecial  agent  of  the 
plaintiff  signing  the  same;  that  defendants 
were  released  from  this  subscription  by  the 
special  agent  of  the  plaintiff,  who  stated 
that  he  had  authority  to  make  such  release, 
almost  iipmediately  after  they  had  made  the 
subscription,  before  the  requisite  amount  of 
$6,900  had  been  subscribed  and  before  the 
contract  had  become  executed  by  the  special 
agent  signing  and  accepting  the  same  for  the 
plaintiff.  This  verbal  agreement  releasing 
the  defendants  was  entered  into  while  the 
contract  was  unilateral  and  before  It  became 
binding  on  either  party.  It  was  not  denied 
that  the  agent  had  released  the  defendants 
from  the  contract  His  right  to  do  so  was 
challenged:  Nor  was  it  denied  that  this  re- 
lease was  made  by  the  agent  before  the 
$6,900  had  been  subscribed,  and  before  he 
had  closed  the  subscription  and  accepted  the 
contract  We  do  not  think  the  agent's  au- 
thority to  release  is  material.  He  was  the 
special  agent  charged  with  the  work  of  get- 
ting the  subscriptions  and  closing  the  con- 
tract for  the  industrial  company.  He  cer- 
tainly was  the  proper  agent  for  the  defend- 
ants to  notify  of  their  intention  to  withdraw 
from  the  contract  It  cannot  be  doubted 
that  the  contract  was  executory  and  not 
binding  upon  either  party  unless  the  $6,900 
was  subscribed  and  the  subscription  closed 
and  the  contract  accepted.  Until  these  condi- 
tions were  fully  performed,  the  contract  was 
inchoate  and  incomplete,  and  either  party 
had  the  right  to  withdraw  therefrom.  The 
right  of  withdrawal  was  given  by  law,  and 
did  not  depend  upon  the  assent  of  the  other 
party.  Whether  the  defendants*  proposition  be 
considered  as  an  agreement  to  pay  so  much 
for  the  erection  of  a"  canning  factory,  or  as  an 
offer  to  subscribe  so  much  to  the  stock  of  a 
corporation  on  certain  conditions,  they  with- 
drew this  proposition  or  offer  before  accept- 
ance and  completion  of  the  contract;  and  we 
think  they  had  a  clear  4'ight  to  do  so.  Any 
unaccepted  offer  either  to  pay  money  or  to 
subscribe  for  stock  may  be  legally  with- 
drawn. Civ.  Code  1895,  §  3645;  2  Clark  & 
Marshall  on  Private  Corporations,  ft  451.  and 
notes.  We  do  not  deem  It  important  to  de- 
cide the  other  questions  in  the  record,  as 
our  judgment  of  reversal  on  the  foregoing 
point  is  conclusive  of  the  case. 
Judgment  reversed.  «r . 


(2  Oa.  App.  274) 
LIVINGSTON   V.    U.    ANDERSON   &    SON. 
(No.  450.) 

(Court  of  Appeals  of  Georgia.    July  4,  1907.) 

1.  Sales— Delivery— Warehouse  Receipt. 

Delivery  of  a  warehouse  receipt  is  construc- 
tive delivery  of  the  articles  which  it  represents, 
but  constructive  delivery  will  not  suffice  if 
actual  delivery  at  the  time  of  the  sale  is  im- 
possible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  43,  Sales,  9  383.] 
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2.  Samb  —  Wabbantt  —  Breach  —  RiGHTB  of 

PUECHASBB. 

The  delivery  of  a  warehouse  receipt  im- 
plies a  guaranty  on  the  part  of  the  seller  that 
the  articles  represented  by  the  receipt  are  in 
existence  and  in  the  custody  of  the  bailee  there- 
in specified;  and  for  a  breach  of  this  implied 
warranty  the  purchaser,  on  failure  of  actual  de- 
livery, may  recover  the  purchase  price  paid  by 
him,  or  proceed  against  the  warehouseman,  at 
his  option.  The  right  of  action  against  the 
warehouseman  is  not  exclusive  of  the  purchas- 
er's remedy  against  the  vendor,  should  the  pur- 
chaser elect  to  rescind  the  contract  of  purchase 
for  the  reason  that  delivery  was  impossible  at 
the  time  of  his  purchase. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Eastman ;  A.  D. 
Gale,  Judge. 

Action  by  J.  K.  Livingston  against  U.  An- 
derson &  Son.  Judgment  for  defendantcs 
and  plaintiff  brings  error.    Reversed. 

De  Lacy  &  Bishop  and  W.  M.  Morrison, 
for  plaintiff  in  error.  D.  M.  Roberts  &  Son 
and  Tye,  Peoples,  Bryan  &  Jordan,  for  de- 
fendants in  error. 


RUSSELL,  J.  Livingston  brought  suit 
against  U.  Anderson  &  Son,  alleging  that  be- 
tween the  24th  and  31st  days  of  December, 
1903,  he  bought  from  them  a  bale  of  cotton, 
represented  by  a  warehouse  receipt  as  fol- 
lows. 


Eastman.  Ga.,  Nov.  Tth,  iOO& 
L,  Kirkley. 

Marks. 

1 

No. 
477 

Weights. 
OU 

Wet. 

Beweights. 

tioner  the  bale  of  cotton  represented  by  said 
warehouse  receipt,  and  that  it  would  be  de- 
livered to  him  by  said  warehouseman  on 
presentation  of  the  receipt  The  petitioner 
alleged  that  he  had  fully  complied  with 
the  terms  of  the  contract  of  purchase  for 
the  bale  of  cotton  by  paying  defendants  the 
entire  purchase  price,  relying  upon  their  un- 
dertaking and  contract  to  deliver  the  bale 
of  cotton  to  petitioner,  and  that  defendants 
received  and  accepted  from  petitioner  the 
full  purchase  price,  to  wit,  $76.38.  The  fail- 
ure and  refusal  of  the  warehouseman  to  de- 
liver the  cotton,  and  the  failure  and  refusal 
of  U.  Anderson  &  Son  to  deliver  It  to  peti- 
tioner in  pursuance  of  the  sale  and  of  de- 
fendant's contract  and  agreement  to  deliver 
to  him,  is  alleged  as  a  breach  of  contract 
by  the  defendants,  and  Judgment  is  asked 
"(a)  for  the  recovery  of  said  bale  of  cotton 
and  the  hire  thereof,  or  its  value;  or  (b)  for 
the  damages  resulting  to  petitioner  from 
the  breach  of  contract;  or  (c)  for  the  recov- 
ery of  the  purchase  money  of  said  cotton 
paid  to  U.  Anderson  &  Son,  and  interest 
thereon  from  November  7,  1903,  treating  the 
contract  for  the  sale  of  said  cotton  to  peti- 
tioner as  rescinded  by  reason  of  the  facts 
hereinbefore  set  forth,  and  petitioner,  be- 
fore the  commencement  of  this  suit,  having 
tendered  and  now  hereby  continuously  ten- 


HarreU's  Fire-proof  Warehouse. 

W.  F.  HarreU,  Proprietor. 

One  bale  cotton.  Marks,  numben 
etc.,  as  per  margin,  subject  to  the  pre- 
sentation of  this  receipt  or  order  on 
paying  expenses  and  aU  advances. 
Acts  of  Providence  and  fire  excepted. 

W.  F.  Harrell,  for  the  Proprietor. 


Petitioner  furthei^  alleged  payment  to  the 
defendant  of  $76.38  for  said  cotton,  and  that 
thereupon  the  warehouse  receipt  representing 
the  cotton  was  delivered  to  him,  that  peti- 
tioner presented  the  receipt  and  the  ware- 
houseman failed  to  deliver  the  cotton,  and 
that  thereupon  petitioner  took  the  receipt 
back  to  defendants  and  tendered  it  to  them, 
and  demanded  of  them  the  return  of  the 
purchase  money  paid  for  the  cotton,  which 
defendants  refused.l^  do.  The  petition  fur- 
ther alleged  that  the  bale  of  cotton  in  ques- 
tion was  not  in  the  warehouse  at  the  time 
of  his  demand,  but  had,  in  fact,  been  shipped 
out  of  the  warehouse  some  time  before  de- 
fendants sold  the  same  to  plaintiff,  of  which 
fact  plaintiff  had  no  knowledge  or  notice 
until  after  his  purchase  from  defendants,  and 
until  after  said  receipt  was  presented  to 
the  warehouseman  and  delivery  of  the  cot- 
ton demanded  thereunder.  The  petitioner 
further  averred  that,  by  reason  of  his  pur- 
chase and  the  payment  of  the  agreed  price, 
!t  was  the  duty  of  the  defendants,  and  the 
law  implied  a  contract*  to  deliver  to  peti- 


derlng  back  to  said  U.  Anderson  &  Son  said 
warehouse  receipt  delivered  by  them  to  peti- 
tioner." 

The  defendants  admitted.  In  their  answer, 
the  sale  of  the  cotton  to  the  plaintiff,  and 
the  delivery  of  the  warehouse  receipt  as 
above  set  out;  that  the  bale  of  cotton  was 
not  delivered  by  the  warehouseman,  and 
that  the  plaintiff  tendered  back  the  ware- 
house receipt  and  demanded  back  the  pur- 
chase price;  and  that  they  refused  to  pay 
the  plaintiff  the  value  of  the  bale  of  cotton 
or  to  deliver  the  cotton  to  him  or  to  return 
to  him  the  amount  of  the  purchase  money 
paid  therefor.  The  defendants  set  up  as 
their  defense  that  they  purchased  the  bale  of 
cotton  in  the  usual  course  of  business;  that 
they  bought  by  sample  and  sold  the  same 
way,  obtaining  the  warehouse  receipt  from 
the  party  to  whom  it  was  issued,  and  de- 
livered the  receipt  to  the  plaintiff;  that  the 
plaintiff  knew  the  warehouse  in  which  the 
cotton  was  stored,  as  shown  by  the  receipt, 
and  knew  that  the  defendants  did  not  have 
the  cotton  at  their  place  of  business;  that 
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the  defendants  acted  in  good  faith,  bellevhig 
that  a  warehouse  receipt  meant  something, 
and  tbat  when  a  warehouseman  issued  a  re- 
ceipt, agreeing  to  hoid  the  cotton  represented 
by  It  until  the  cotton  was  delivered  back  to 
him,  this  agreement  would  be  kept  and  the 
tmle  of  cotton  would  remain  In  the  warehouse 
until  the  cotton  was  surrendered.  Defend- 
ants insisted  that  plaintiff's  cause  of  action 
was  against  the  warehouseman,,  and  that 
plaintiff's  petition  drew  them  into  useless 
litigation,  and  th^  asked  for  damages 
against  the  plaintiff. 

The  case  was  submitted  to  the  Judge,  with- 
out the  Interyention  of  a  Jury,  upon  the  fol- 
lowing agreed  statement  of  facts:  "It  is 
agreed  by  and  between  the  parties  and  their 
attorneys  in  the  above-stated  case  that  the 
facts  are  as  follows:  Plaintiff  bought  firom 
defendants  during  the  latter  part  of  Decem- 
ber, 1903,  the  bale  of  cotton  described  in  the 
warehouse  receipt  set  forth  in  plaintiff's  peti- 
tion, the  same  being  the  original  warehouse 
receipt  given  for  said  cotton,  and  paid  de- 
fendants the  agreed  price  of  $76.38  therefor, 
and  defendants  delivered  to  plaintiff  or  his 
agent  said  warehouse  receipt  As  a  matter 
of  physical  fact,  the  cotton  was  not  in  the 
warehouse  at  <the  time  of  said  sale,  but  had 
some  time  previously  been  shipped  away  by 
M.  H.  Bdwards  &  Bro.,  who  claimed  it  under 
a  duplicate  receipt  issued  on  the  same  day  as 
said  original  receipt,  but  after  the  issue  of 
said  original  receipt;  but  Livingston  did  not 
know  of  the  claim  of  Edwards  &  Bro.,  or  of 
said  shipment,  until  after  he  bought  from  de- 
fendants  and  until  plaintiff  presented  the  re- 
ceipt he  got  from  defendants  to  the  ware- 
houseman and  demanded  the  cotton,  but  both 
plaintiff  and  defendants  supposed  the  cotton 
was  In  the  warehouse  at  the  time  of  the  sale 
by  defendants  to  plaintiff.  When  plaintiff 
presented  the  receipt  to  the  warehouseman 
and  demanded  the  cotton  and  learned  that  It 
was  not  there,  but  had  been  shipped  away 
before  the  purchase  from  defendants,  he  took 
the  receipt  back  to  the  defendants,  and  de- 
manded of  them  either  the  bale  of  cotton  or 
the  return  of  the  purchase  money  he  had 
paid  to  them  for  it;  and  defendants  refused 
either  to  deliver  the  cotton  or  return  the  pur- 
chase money,  and  still  refuse  to  do  so,  and 
plaintiff  has  never,  in  fact,  received  the  co^ 
ton  or  the  return  of  the  money  he  paid  for  It 
Defendants  claim  that  his  claim  or  right  of 
action.  If  any,  should  be  against  the  ware- 
houseman. Defendants  paid  T.  L.  Kirkley 
$62.63  for  said  bale  of  cotton  by  their  check 
on  the  Citizens'  Banking  Company  November 
7,  1903,  and  then  received  from  Kirkley  said 
original  warehouse  receipt  which  they  de- 
livered to  the  plaintiff  at  the  time  of  selling 
said  bale  of  cotton  to  plaintiff,  and  said  check 
was  paid  by  said  bank."  The  trial  Judge 
rendered  Judgment  for  costs  In  favor  of  the 
defendants,  and  the  plaintiff  asks  for  a  re- 
view of  that  Judgment  by  direct  bill  of  ex- 
ceptions. 


The  question  In  the  case  is  whether  the 
plaintiffs  right  of  action  against  the  ware- 
houseman is  his  only  remedy,  or  whether 
he  has  not  also  the  right  of  recovery  against 
the  defendants  for  the  amount  paid  to  them 
for  the  bale  of  cotton  represented  by  the 
warehouse  receipt  which  he  tendered  back 
to  them  with  a  demand  for  his  money.  It 
is  undisputed  that  at  the  time  the  warehouse 
receipt  was  delivered  to  him  there  was  no 
cotton  in  the  warehouse  subject  to  delivery 
by  virtue  of  that  receipt  It  is  likewise  un- 
disputed that  that  fact  y^as  not  known  to  ei- 
ther of  the  parties.  It  is  unquestioned  that 
the  plaintiff  made  his  tender  of  the  receipt 
within  30  days  from  the  time  that  he  became 
aware  that  the  bale  of  cotton  would  not,  and 
could  not  be  delivered  by  the  warehouseman. 
The  plaintiff  can  maintain  an  action  against 
the  warehouseman,  and  he  oould  have  brought 
such  an  action.  Defendants  contend  that  this 
was  his  only  remedy ;  and  this  seems  to  have 
been  the  view  of  the  trial  Judge.  In  our 
opinion  the  plaintiff  not  only  had  the  right  to 
bring  an  action  against  the  warehouseman, 
but  he  might  at  his  option,  have  treated 
the  contract  as  rescinded;  and,  having  ten- 
dered back  the  receipt  within  a  reasonable 
tim.e,  he  was,  under  the  agreed  statement 
of  facts,  entitled  to  recover  the  $76.38  paid 
by  him,  with  interest  from  the  time  of  de- 
mand for  repayment 

The  cases  cited  by  the  learned  counsel  for 
the  defendant  in  error  establish  only  a  prop- 
osition as  to  which  there  can  be  no  dispute — 
that  this  plaintiff  could  have  brought  an  ac- 
tion of  trover  against  the  warehouseman, 
or  could  sue  and  recover  the  value  of  the 
bale  of  cotton  from  the  warehouseman.  To 
this  effect  is  the  ruling  tn  Nail  v.  Farmers' 
Warehouse  Co.,  95  Ga.  770,  22  S.  B.  665, 
Zorn  y.  Hannah,  99  Oa.  634,  25  S.  B.  829,  and 
Citizens'  Banking  Co.  v.  Peacock,  103  Ga. 
171,  29  S.  B.  752,  and  Peacock  v.  Citizens' 
Banking  Co.,  110  Ga.  284,  34  S.  B.  851,  so 
far  as  affects  this  case.  In  Central  Ry.  Co. 
v.  Bxchange  Bank,  101  Ga.  353,  28  S.  B.  866, 
It  is  said:  '^Cotton  packed  into  bales  is 
certainly  personalty.  The  transfer  or  surren- 
der of  warehouse  receipts,  or  other  symbols 
representing  cotton,  may  very  properly  be  re- 
garded as  equivalent  to  an  actual  physical 
delivery  of  the  cotton  itself,  and  therefore 
will  operate  as  a  constructive  delivery  pass- 
ing title."  But  in  that  case  the  cotton  in 
question  was  at  the  warehouse,  was  levied 
upon  by  an  officer,  and  the  only  question  in- 
volved, as  stated  by  the  Supreme  Court  on 
page  351  of  101  Ga.,  and  page  865  of  28  S. 
B.,  was:  "In  whom  was  the  legal  title  to 
this  cotton  at  the  time  of  the  levy?"  That 
question  was  to  be  answered  by  determining 
whether  one  Roosevelt  was  or  was  not  the 
agent  of  the  claimant,  and  the  court  decided 
that  he  was  not  such  agent  That  was  Uie 
only  issue  passed  upon  by  the  court  In 
Farmers'  &  Merchauts'  Bank  v.  Bennett,  120 
Ga.  1012,  48  S.  £•  398,  the  defendant  came 
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Into  possession  of  warehouse  receipts  with- 
out the  consent  or  knowledge  of  the  plaintiff, 
presented  them  at  the  warehouse,  and  re- 
ceived two  bales  of  cotton,  and  disposed  of 
,  them  without  any  authority  from  the  plain- 
tiff ;  and  it  was  held  that  the  bank,  as 
pledgee,  might  either  bring  an  action  of 
trover  against  the  defendant,  or  waive  the 
tort  and  sue  in  asstmapsit  for  the  market 
value  of  the  cotton.  In  the  case  of  Rawls 
V.  Saulsbury,  66  Ga.  397,  nothing  more  is 
held,  so  far  as  applicable  to  this  case,  than 
that  the  plaintiff  could  have  brought  an 
action  against  the  warehouseman,  and  the 
same  thing  may  be  inferred  from  Gunn  v. 
Knoop,  73  Ga.  510.  All  of  these  cases,  as 
well  as  Shepard  v.  King,  96  Ga.  84,  23  S.  E. 
113,  recognize  that  the  transferring  of  a 
warehouse  receipt  is  a  mode  of  effecting  de- 
livery, and  that  it  Is  further  true  that  a  sale 
may  be  completed  without  actual  delivery 
of  the  goods  sold.  In  all  of  the  cases  we 
have  t>een  able  to  examine,  the  personal  prop- 
erty was  in  the  hands  of  the  bailee  at  the 
time  of  the  transfer  of  the  symbol  represent- 
ing such  property.  In  this  case  It  is  admit- 
ted that,  unknown  to  either  party,  the  bale 
of  cotton  described  in  the  warehouse  receipt 
delivered  by  the  defendants  to  the  plaintiff 
was  not  at  the  time  of  such  transfer  in  the 
custody  of  the  bailee — the  warehouseman. 
The  warehouseman  could  not  deliver  the 
cotton.  He  might  not  be  able  to  respond  to 
a  judgment  for  the  value  thereof,  and,  in 
either  event,  the  plaintiff  had  received  noth- 
ing for  his  money,  except  a  demand  and  right 
of  action  against  the  warehouseman.  This 
makes  a  case,  as  to  its  facts,  unlike  any 
which  has  been  expressly  ruled  in  this  state. 
If  the  Supreme  Ck>urt  has  ever  held  (while 
holding  that  the  pledgee  or  transferee  of  a 
warehouse  receipt  can  proceed  against  the 
warehouseman)  that  the  holder  of  such  re- 
ceipt, where  the  cotton  or  other  goods  can- 
not be  reached,  is  confined  solely  to  an  ac- 
tion against  the  warehouseman,  we  have 
been  unable  to  find  it;  and,  in  the  absence 
of  a  distinct  ruling  to  that  effect,  we  think 
that  the  plaintiff  has  his  option  to  proceed, 
if  he  chooses,  against  either  the  warehouse- 
man or  the  defendants  in  this  case,  because 
there  was  no  cotton  which  could  be  delivered 
by  the  warehouseman,  and  upon  his  discov- 
ery of  that  fact  he  promptly  treated  the  con- 
tract as  rescinded,  offered  to  restore  the  re- 
ceipt, and  made  timely  demand  for  the  pur- 
chase price.  When  Livingston  brought  this 
action  on  the  case,  he  elected  to  take,  and 
asked  for,  a  judgment  against  Anderson  & 
Son  for  the  purchase  money  he  paid  them 
for  the  cotton,  with  interest  thereon.  At  the 
time  of  the  purchase  there  was  no  such  cot- 
ton; and  to  deny  Livingston  the  right  of 
recovery  would  be  to  permit  Anderson  &  Son 
to  sell  him  a  bale  of  cotton  which  they  did 
not  have,  but  which  they  were  supposed  to 
have,  and  get  his  money  for  it,  and  there- 
after neither  deliver  the  cotton  nor  return  the 


purchase  money,  and  thus  get  Livingston's 
money  for  absolutely  nothing. 

It  is  clearly  held  in  Riggers  v.  Pace,  5  Ga. 
172,  that,  notwithstanding  title  may  have 
passed  from  seller  to  buyer,  yet,  if  the  seller 
refuses  to  deliver  the  goods,  the  buyer  may 
either  bring  trover  to  recover  the  goods,  or  a 
special  action  on  the  case  for  damages. 
Where  one  party  to  a  contract  is  ready  and 
willing  to  .perform  and  the  other  is  not,  the 
first  may  maintain  an  action  against  the 
other.  So  that,  granting  that  the  title  would 
have  passed,  if  the  defendants  had  had  the 
cotton  in  the  warehouse,  by  the  delivery  of 
the  warehouse  receipt,  under  the  doctrine  in 
the  Riggers  Case,  we  think  this  plaintiff  can 
recover.  As  we  have  stated  above,  the  effect 
of  the  rulings  of  our  Supreme  Court  is  simply 
that  the  delivery  of  warehouse  receipts  is 
such  constructive  delivery  of  the  articles 
therein  described  as  will  pass  title;  and  a 
provision  to  the  same  effect  in  favor  of 
pledgees  is  contained  in  Civ.  Code  1895,  S 
2956.  Rut,  as  a  person  selling  personal  proi)- 
erty  is  bound  to  deliver  the  thhig  sold  to  the 
purchaser,  and  as  the  law  makes  it  his  duty 
to  do  so  whether  he  in  express  terms  agrees 
to  deliver  the  articles  sold  or  not,  the  very 
fact  of  selling  the  thing  raises  an  implied  con- 
tract of  delivery.  A  constructive  delivery  by 
delivering  a  bill  of  sale  or  a  warehouse  re- 
ceipt for  the  articles  sold  will  not  relieve  the 
seller  from  making  actual  delivery  of  the 
thing  which  such  bill  Of  sale  or  warehouse 
receipt  represents,  where  the  uncontradicted 
evidence  shows  that  such  article  was  not  in 
the  possession  of  the  bailee  at  the  time  of  the 
sale.  The  constructive  delivery  relies  upon 
the  presumption  that  the  property  is,  as  it 
purports  to  be,  in  the  possession  of  the  ware- 
houseman or  the  bailee.  If,  as  a  matter  of 
fact,  the  property  of  which  the  warehouse 
receipt  was  a  symbol  has  already  passed  from 
the  possession  of  the  bailee,  there  is  no  con- 
structive delivery.  The  seller  must  then  rely 
upon  actual  delivery,  or  the  purchaser  may 
treat  the  contract  as  rescinded,  and  recover 
damages  for  the  breach  of  the  contract  The 
law  declares  the  delivery  of  a  war^iouse  re- 
ceipt for  cotton  to  be  a  constructive  delivery 
of  the  cotton  represented  thereby  for  the  sole 
purpose  of  passing  the  title,  so  that  an  ac- 
tion In  trover  against  the  warehouseman  is- 
suing the  receipt  can  be  predicated  thereon 
by  the  holder.  Just  as  if  there  had  been  an 
actual  delivery  of  the  cotton  Itself,  In  the 
event  of  a  conversion  by  the  warehouseman 
or  his  refusal  to  deliver  the  cotton  to  the 
holder,  and  in  such  case  the  warehouseman 
will  not  be  heard  to  deny  the  title  of  the 
holder  of  his  own  receipt,  whereby  he  obli- 
gated himself  to  deliver  the 'cotton  upon  the 
presentation  and  surrender  of  the  receipt. 
Rut  this  does  not  relieve  the  seller  from  mak- 
ing an  actual  delivery  of  the  cotton  when  de- 
manded by  the  purchaser;  and  a  refusal  to 
make  such  actual  delivery  subjects  the  seller, 
in  case  the  receipt  really  represented  nothing 


Ga.) 


HAMMOND  ▼.  STATE. 


509 


tangible  at  the  time  of  tbe  sale,  to  an  action 
by  tbe  purcbaser  for  the  recovery  of  tbe  cot- 
ton, or  the  purchase  price  paid  therefor. 
The  sale  of  the  cotton  and  the  delivery  of  the 
warehouse  receipt  therefor  to  a  purchaser  is 
equivalent  to  a  warranty  on  the  part  of  the 
seller  that  the  cotton  is  in  the  warehouse. 
This  must  be  conceded  to  be  true,  or,  at  best, 
the  purchaser  would  be  only  buying  a  law- 
suit; and  but  few  are  anxious  for  that  class 
of  property.  If  the  property  represented  by 
the  receipt  is  not  in  fact  In  the  warehouse 
(as  the  purchaser  has  a  right  to  expect  it  to 
be),  there  has  been  on  the  part  of  the  vendor 
a  breach  of  the  implied  warranty  arising 
from  the  fact  of  sale  and  delivery  of  the  re- 
ceipt. In  making  such  a  sale,  the  vendor  not 
only  says  that  he  has  title,  but  he  in  effect 
says  to  the  purchaser:  "I  own  a  bale  of  cot- 
ton, and  it  is  in  the  warehouse,  with  the 
marks  and  numbers  and  the  weight  shown  in 
the  warehouse  receipt  which  I  now  deliver 
to  you,  and  all  you  have  to  do  is  to  take  this 
receipt  to  the  warehouse  and  get  the  cotton. 
I  guarantee  that  you  will  now  find  It  tl^ere 
and  get  it  on  presentation  of  this  receipt'* 
If,  in  fact,  the  seller  had  no  such  bale  of 
cotton  in  the  warehouse  at  the  time,  but  it 
bad  been  previously  carried  away  to  parts 
unknown,  it  seems  to  us  that,  if  it  Is  out  of 
the  power  of  the  vendor  to  deliver  the  thing 
sold,  he  should  at  least  be  liable  to  the  pur- 
chaser for  the  return  of  the  purchase  money 
paid  him. 

In  this  case  the  defendants  prevented  the 
completeness  of  the  plaintiff's  title  by  selling 
him  a  bale, of  cotton  that  they  did  not  actual- 
ly have  and  could  not  deliver  in  pursuance 
of  the  sale,  and  upon  the  representation,  nec- 
essarily Implied  from  the  circumstances  of 
the  transaction,  that  the  cotton  was  in  the 
warehouse,  when,  in  fact,  it  had  been  several 
weeks  previously  taken  out  of  the  warehouse 
and  shipped  away  by  an  adverse  claimant 
The  defendants  cannot  dispute  the  plaintliTs 
title,  for  it  came  through  them;  and  the  de- 
fendants cannot  defend  by  questioning  the 
sufficiency  of  the  plaintiff's  title,  because  the 
act  of  the  defendants  themselves  prevented 
the  completeness  of  their  title.  See  Holton  v. 
Carter,  90  Ga.  209, 15  S.  E.  819. 

According  to  the  evidence,  there  was  a 
mutual  mistake  of  fact  on  the  part  of  both 
parties  In  this  case. .  When  Anderson  &  Son 
undertook  to  sell  the  bale  of  cotton  to  Liv- 
ingston and  he  paid  them  for  it,  Anderson  & 
Son.  as  well  as  Livingston,  erroneously  be- 
lieved that  the  cotton  was  in  the  warehouse. 
As  a  matter  of  fact,  it  was  not  there  at  that 
time;  but  some  time  before  the  transaction 
had  been  shipped  away  to  parts  unknown. 
As  soon  as  this  fact  became  known  to  Living- 
ston, he  undertook  to  rescind  the  contract  of 
purchase,  and  treated  It  as  rescinded,  and 
took  the  warehouse  receipt  back  to  Anderson 
&  Son  and  tendered  It,  demanding  that  the 
purchase  price  be  refunded,  and  they  refused 
to  accept  the  receipt  or  refund  the  purchase 


money.  A  contract  predicated  upon  a  mutaai 
mistake  of  fact  may  be  rescinded.  It  is  un- 
disputed that  in  this  case  both  parties  were 
laboring  under  the  belief  that  the  cotton  was 
in  the  warehouse,  and  based  their  contract 
upon  that  belief,  wh«i  as  a  matter  of  fact  it 
was  not  there.  Livingston,  having  tendered 
back  the  warehouse  receipt  to  Anderson  & 
Son  when  the  mistake  was  discovered,  re- ' 
scinded  the  contract.  And  Livingston  having 
done  all  that  a  court  of  equity  could  have  re- 
quired him  to  do,  and  the  exercise  of  affirma- 
tive chancery  powers  of  extraordinary  equi- 
table relief  not  being  asked,  it  was  not  neces- 
sary for  the  plaintiff  to  go  into  a  court  of 
equity,  but,  the  contract  of  purchase  being 
treated  as  rescinded,  the  plaintiff  could  sue 
for  the  recovery  of  the  purchase  money  paid. 
The  action  was  properly  brought  and,  under 
the  admitted  facts,  the  court  erred  in  not 
rendering  a  judgment  for  the  plaintiff  for  the 
amount  of  the  purchase  prlce^  with  interest 
thereon. 
Judgment  reversed. 


(2  Qa.  App.  384) 
HAMMOND  V.   STATE.    (No.   50T.) 
(Court  of  Appeals  of  Georgia.  ^July  25,  ISR)?.) 

1.  CaiMiNAi*  Law— TBiAir— iNSTBUonoNB. 

The  evidence  jastified  the  verdict 
[Ed.  Note.^For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Criminal  Law,  S  1094.] 

2.  SaMI?— IWSTBUCnONS. 

The  instructioDB  complained  of,  when  tak- 
en in  connection  with  the  context,  do  not  pre- 
sent any  grounds  of  material  or  reversible  error. 
(Syllabus  by  the  Court)  , 

Error  from  City  Court  of  Eastman;  W.  M. 
Clements,  Judge. 

Bill  Hammond  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

De  Lacy  &  Bishop  and  D.  M.  Roberts  &  Son, 
for  plaintiff  in  error.  Chas.  W.  Griffin,  Sol., 
W.  M,  Morrison,  Sol.,  and  Tye,  Peoples,  Bry- 
an  &  Jordan,  for  the  State. 

POWELL,  J.  The  trial  judge  charged: 
"Moral  and  reasonable  certainty  is  all  that 
can  be  expected  in  legal  Investigation.  In 
all  civil  cases  the  preponderance  of  testi- 
mony is  considered  sufficient  to  produce  men- 
tal conviction.  In  criminal  cases  a  greater 
strength  of  mental  conviction  Is  held  nec- 
essary to  Justify  a  verdict  of  guilty."  Excep- 
tion is  taken  to  so  much  of  this  instruction 
as  states  that  "in  all  civil  cases  the  prepond- 
erance of  testimony  is  considered  sufficient  to 
produce  mental  conviction,"  on  the  ground  of 
its  irrelevancy  to  the  Issue.  While  in  crim- 
inal trials  it  is  not  appropriate  that  the 
judge  should  ordinarily  refer  to  the  rule 
of  proof  applicable  in  civil  trials,  yet,  taken 
In  connection  with  the  context  and  with  the 
fact  that  the  judge  fully  Instructed  the  jury 
as  to  the  benefit  of  reasonable  doubt  to  which 
the  defendant  was  entitled  and  as  to  the 
presumption  of  innocence  in  his  favor,  it  is 
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clear  that  no  injury  resulted  to  him.  Jack- 
son V.  State,  125  Ga.  102.  53  S.  E.  607  (3). 

Further  isolated  excerpts  from  the  charge 
are  excepted  to.  When  viewed  in  light  of 
the  entire  charge,  thej  present  no  ground  of 
reversible  error. 

Judgment  affirmed. 


(2  G&.  App.  846) 
WESTERN  &  A.  R.  CO.  r.  CLARK.    (No. 
324.) 

(Court  of  Appeals  of  Georgia.    July  18,  1907.) 

1.  Railroads— KnxiNG  Stock— E^vidbnce. 

In  the  absence  of  positive  evidence  of  neg- 
ligence, or  where  the  only  express  evidence  of 
negligence  in  behalf  of  the  plaintiff  is  a  mere 
expression  of  opinion,  the  presumption  of  neg- 
ligence arising  against  a  railroad  company  from 
proof  of  the  killing  of  an  animal  is  met  and 
overcome  by  evidence  for  the  defendant  com- 
pany showing  that  the  animal  could  not  have 
been  seen  soon  enough  to  avoid  the  casualty, 
and  after  it  was  discovered  all  diligence  was 
used  to  prevent  the  killing. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  41,  Railroads,  §§  1578-1581.] 

2.  Bbbok,  Witrr  oir— Finding  of  Juby— Con- 
clusiveness. 

But  where  the  evidence  for  the  plaintiff 
shows  negligence  as  a  matter  of  fact,  and  is  in 
material  conflict  with  the  evidence  introduced 
by  the  defendant  for  the  purpose  of  rebutting 
the  presumption  of  negligence,  an  issue  of  fact 
is  raised  which  must  be  determined  by  the  jury, 
and  their  finding  thereon  will  not  be  disturbed 
by  this  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  9  3935.] 

8.  Justices  op  the  Peacib— Cbbtiobam— An- 

SWEB. 

Unless  the  point  be  waived,  a  judge  of  the 
suj^erior  court  commits  no  error,  of  which  plain- 
tiff in  certiorari  can  justly  complain,  in  over- 
ruling the  certiorari,  where  the  answer  to  the 
writ  of  certiorari  does  not  verify  the  statement 
in  the  petition  that  a  verdict  and  judgment  were 
rendered  against  it  in  the  court  in  which  the 
case  originated,  or  disclosed  what  disposition  (if 
any)  was  made  of  the  case  in  that  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §§  794,  795.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Catoosa  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  J.  W.  Clark  against  the  Western 
ft  Atlantic  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

See  57  S.  E.  916. 

W.  H.  Odell  and  R.  J.  ft  J.  McCamy,  for 
plaintiff  in  error.  W.  E.  Mann,  for  defendant 
In  error. 

RUSSELL,  J.  This  case  has  been  to  the 
Supreme  Court,  and  Is  reported  in  121  6&. 
419,  49  S.  E.  290.  No  opinion  follows  the 
Judgment  rendered  in  the  headnote.  So  far 
as  appears  from  the  headnote,  the  Judgment 
of  the  lower  court  was  reversed  at  that  time 
because  the  evidence  in  behalf  of  the  rail- 
road company,  rebutting  the  presumption  of 
negligence  arising  from  proof  of  the  killing 
of  the  animal  by  the  defendant  company's 


train,  was  uncontradicted,  except  by  a  mere 
expression  of  opinion  by  one  witness-  We 
have  not  thought  it  necessary  to  examine  the 
original  record  transmitted  to  the  Supreme 
Court  on  the  former  hearing,  because,  re- 
gardless of  what  may  then  have  ap];>eared, 
there  is  in  the  record  before  us  a  direct  con- 
flict in  the  evidence  upon  the  subject  of  neg- 
ligence as  related  to  the  killing.  This  Issue 
of  fact  it  is  the  exclusive  province  of  the 
Jury  to  decide,  and  we  have  neither  the  pow- 
er nor  disposition  to  disturb  their  finding.  It 
appears  that  the  engineer  and  fireman  re- 
butted the  presiunption  of  negligence  arising 
from  the  killing  of  the  steer  by  the  defendant 
company's  train  by  testifying  that  they  did 
not  see  the  animal  in  question  (and  on  ac- 
count of  a  curve  could  not  see  it)  until  it  was 
within  20  or  30  feet  of  the  engine.  They 
both  swore  that  they  were  looking  ahead,  and 
that  the  steer  was  killed  450  yards  north  of 
the  public  road  crossing.  Both  swore  It  wa£ 
too  late  when  the  animal  was  seen  to  do  any- 
thing to  stop  the  train,  and  that  nothing  was 
done.  Under  this  evidence  the  presumption 
of 'negligence  would  have  been  rebutted,  and 
without  more  a  finding  for  the  plaintiff  would 
not  have  been  authorized.  In  the  answer, 
however,  appears  the  testimony  of  two  wit- 
nesses for  the  plaintiff,  which  is  in  direct 
conflict  with  the  evidence  in  behalf  of  the  de- 
fendant, as  to  the  only  material  issue  in  the 
case.  The  only  real  question  in  the  case  was 
whether  the  cattle  came  so  suddenly  on  the 
track  from  previous  concealment  that  it  was 
Impossible  for  the  train  crew,  though  ever 
so  diligent,  to  prevent  the  casualty.  The 
two  witnesses  for  the  plaintiff  testified  that 
the  steer  could  have  been  seen  for  250  yards, 
that  there  was  nothing  to  prevent  the  en- 
gineer and  fireman  (either  embankment, 
curve,  or  other  obstacle)  from  seeing  if  they 
had  been  looking  out.  One  of  these  witnesses 
stated  that  he  saw  the  killing ;  that  the  cat- 
tle were  in  pmln  view,  and  could  have  been 
seen  by  the  engineer,  if  he  had  been  looinng 
out,  for  a  distance  of  260  measured  yards; 
that  no  effort  was  made  to  stop  the  train  be- 
fore the  killing;  that  the  speed  of  the  train 
was  not  slackened,  and  the  whistle  was  not 
blown.  According  to  the  plaintiff's  evidence, 
the  killing  could  have  been  prevented,  because 
the  engineer  himself  testified  that  the  train 
could  be  stopped  in  136  yards.  According  to 
defendant's  testimony  the  accident  could  not 
be  prevented;  and  this  clearly  raised  an  is- 
sue of  fact,  which  could  not  be  settled  ex- 
cept by  the  Jury.  As  it  does  not  appear  that 
their  finding  was  induced  by  or  dependent 
upon  any  error  of  the  court,  it  cannot  be  dis- 
turbed. 

We  have  passed  upon  this  phase  of  the 
case  only  because  no  notice  seems  to  have 
been  taken  in  the  court  below  ot  the  defect 
in  the  magistrate's  answer,  or,  at  least,  the 
plaintiff  in  error  was  given  the  benefit  of 
the  doubt  as  to  the  unexpressed  intention 
of  the  magistrate,  and  the  point  was  waived. 
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It  doubtless  was  the  Intention  of  the  magis- 
trate to  adopt  the  allegations  of  the  petition 
as  to  the  Judgment  rendered  and  the  assign- 
ment of  error,  but  he  failed  to  say  so;  and 
the  Judgment  of  the  superior  court  In  over- 
ruling the  certiorari  would  be  sustained  If 
hla  decision  had  been  based  only  on  the 
ground  that  the  answer  did  not  disclose  what 
disposition  was  made  of  the  case  in  the  trial 
court  The  language  of  the  answer  Is  as 
follows:  "And  now  comes  the  defendant, 
answering  the  writ  of  certiorari  served  on 
tiim,  and  says  that  the  following  is  also 
beld  as  his  answer,  except  as  follows."  This 
l8  all  of  the  Justice's  answer,  except  that  fol- 
lowing the  words  above  quoted  he  purports  to 
give  the  substance  of  the  testimoqy  of  two 
witnesses  for  the  plaintiff  (defendant  in  cer- 
tiorari). We  would  have  decided  the  case 
upon  the  principle  announced  In  Stoner  v. 
Magins,  lie  Oa.  797,  43  S.  B.  45,  and  fre- 
quently since  reaffirmed,  without  any  discus- 
sion, except  for  the  fact  that  the  point  seems 
to  have  been  waived  in  the  court  below.  It 
was  at  least  treated  thus  by  the  trial  Judge ; 
for  the  answer  of  the  magistrate  was  trav- 
ersed, a  trial  had  upon  It  and  a  verdict  ren- 
dered, finding  against  the  traverse.  As  stat- 
ed above,  we  think  that  the  magistrate 
intended  to  adopt  the  allegations  of  the  peti- 
tion for  certiorari,  so  as  to  verify  the  state- 
ment therein  that  a  verdict  and  Judgment 
were  rendered  against  it  in  his  court  But 
be  failed  to  do  so,  and  for  that  reason.  If 
for  no  other,  the  Judgment  of  the  JBuperlor 
court  in  overruling  the  certiorari  must  stand 
Affirmed. 

Judgment  affirmed. 


f2  Ga.  Ai^p.  883) 
HOLT 


V.    STATE.    (No.    506.) 


(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Criminal    Law  —  Trial  —  Remarks    ov 
CouBt. 

It  is  never  necessary  or  proper  for  a  courL 
during  the  trial  of  a  case  ana  in  the  hearine  of 
the  jury  empaneled  therein,  to  relieve  itself  by 
reference  to  the  right  of  the  Supreme  Court  to 
reverse  its  rulings  to  which  respectful  objec- 
tion is  being  made,  and  by  suggesting  that  coun- 
sel try  the  remedy.  In  a  case  stubbornly  con- 
tested and  close  and  doubtful,  to  intercept,  cut 
off,  and  prevent  a  question  from  being  asked  a 
witness  by  defendant's  counsel,  with  the  re- 
mark: *'I  may  be  wrong  about  this.  You  have 
your  remedy.  You  can  go  to  the  Supreme 
Court  I  won't  permit  him  to  testify  about  a 
matter  on  the  former  trial  until  the  record  is 
read  to  him"— was  prejudicial  to  the  defendant, 
and  it  is  such  an  intimation  of  the  court's 
opinion  that  the  defendant  is  guilty  as  requires 
the  grant  of  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1520-1526.] 

2.  Same. 

"The  fact  that  a  defendant  in  a  criminal 
case  may  take  up  his  case  to  the  Supreme  Court 
is  no  reason  why  he  should  not  have  meted  out 
to  him  by  the  court  and  jury  the  full  measure 
of  his  legal  rights."  Hodges  ▼•  Stote,  15  Ga. 
11& 


8.  Samk— New   Trial-Oross-Examination. 

The  right  of  a  defendant  to  test  the  con- 
sistency or  improbability  of  a  witness'  story, 
as  well  as  his  interest  or  feeling  in  the  case,  by 
cross-examination,  thorough  and  sifting,  is  se- 
cured to  every  party  as  to  witnesses  called 
against  him.  Civ.  Code  1885,  §  5282.  And  a 
material  abridgement  or  denial  of  this  right  is 
ground  for  a  new  trial.  A.  &  B.  Ry.  v.  Me* 
Manus,  1  Oa.  App.  302,  58  S.  B.  258. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Eastman ;  W.  M* 
Clements,  Jndge. 

Ed  Holt  was  convicted  of  crime,  and  brings 
error.     Reversed. 

De  Lacy  &  Bishop  and  D.  M.  Roberts  & 
Son,  for  plaintiff  in  error.  Chas.  W.  OrifEln» 
Sol.,  W.  M.  Morrison,  Sol.,  and  Tye,  Peeples^ 
Bryan  &  Jordan,  for  the  State. 

RUSSELL,  J.     Judgment  reversed. 


(8  Oa.  App.  828) 
OHLBN  V.  ATLANTA  &  W.  P.  R.  CO.    (No. 

158.) 
(Court  of  Appeals  of  Georgia.    July  18,  1007.) 

1.  Carriers— Injury    to    Freight— Burdkn 
ov  Proof. 

A  common  carrier,  sued  on  its  common-law, 
liability  for  loss  or  injury  of  goods  received  by 
it  for  transportation,  may  relieve  itself  of  lia- 
bility by  showing  that  the  goods  were  damaged 
before  It  received  them.  Where  it  does  not  ap- 
pear either  that  the  carrier  received  the  gooas 
as  in  bad  order  or  that  they  were  in  fact  in 
bad  order  when  received,  the  presumption  is  that 
they  were  in  good  order,  and  the  burden  of  proof 
is  upon  such  carrier  to  show  that  It  was  free 
from  negligence,  and  that  its  negligence  did  not 
cause  or  contribute  to  the  damage. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig: 
vol.  9,  Carriers,  9  581.] 

2.  Saice— Dauagbs. 

Where  there  was  evidence  of  the  delivery 
br  the  carrier  in  a  damaged  condition  of  an  en- 
tire shipment,  and  that  the  goods  were  originally 
shipped  in  good  condition,  and  evidence  as  to  the 
amount  of  damage,  authorizing  the  recovery  ol 
a  larger  amount  as  damages  on  the  entire  ship- 
ment it  was  error  to  direct  a  verdict  for  only 
a  portion  of  the  damaged  goods,  as  to  which 
the  defendant  conceded  liability. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  F.  X.  Ohlen  against  the  Atlanta 
&  West  Point  Railroad  Company.  From  a 
verdict  for  plaintiff  for  less  than  the  amount 
claimed,  he  brings  error.    Reversed. 

Moore  &  Pomeroy,  for  plaintiff  in  error. 
Dorsey,  Brewster,  Howell  &  Heyman,  for 
defendant  in  error. 

RUSSELL,  J.  Ohlen  filed  salt  in  the  city 
court  of  Atlanta  against  the  Atlanta  &  West 
Point  Railroad  Company,  to  recover  damage 
for  109  kegs  of  fish  shipped  from  St  An- 
drews, Fla.,  to  Atlanta,  Oa.  This  suit  is 
based  upon  two  counts:  First,  the  statutory 
action  against  the  last  of  the  connecting  lines 
of  carriers;  and,  secondly,  the  common-law 
liability.    The  plaintiff  insisted  only  upon  the 
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common-law  count;  and  hence  the  count  bas- 
ed on  section  2298  of  the  Civil  Code  will  not 
be  considered.  The  court  directed  a  verdict 
for  $8  in  favor  of  the  plaintiff.  The  plain- 
tiff excepted,  and  brings  the  case  to  this 
court  for  review. 

There  are  two  assignments  of  error.  The 
first  assigns  error  upon  the  overruling  of 
plaintiflTs  objection  to  a  freight  bill  "dated 
May  4th,  bearing  the  name  of  F.  H.  Allen, 
covering  car  9077,  100>4  kegs  of  fish,  marked, 
•Weight  a750  pounds/  with  $51.20  freight, 
marked,  *Paid  on  May  14,  1904,'  and  bearing 
the  signature  of  S.  C.  McGill,  Agent";  the 
objection  made  by  the  plaintiff  being  that  the 
evidence  was  immaterial,  irrelevant,  and  il- 
legal, and  that  it  was  an  admission  by  the 
defendant  in  its  own  favor.  The  second  as- 
signment of  error  excepts  to  the  ruling  of 
the  court  In  directing  the  verdict  over  the 
plaintiflTs  objection.  We  shall  consider  the 
second  assignment  first,  because  the  princi- 
ples involved  are  controlling  In  the  case. 

While  the  verdict  was  directed  for  the 
plaintiff,  it  was  In  effect,  a  verdict  directed 
for  the  defendant,  because  the  defendant 
conceded  that  one  keg  was  lost,  and  one  keg 
so  damaged  as  to  be  worthless,  and  tendered 
$8  and  court  costs  in  court.  So  far  as  insist- 
ed on  by  the  plaintiff,  the  petition  alleged 
that  on  or  about  the  last  day  of  April.  1904, 
he  bought  and  had  shipped  to  him  from  St 
Andrews,  Fla..  to  Atlanta,  Ga.,  109  quarter 
kegs  of  fish,  which  were  delivered  to  him  by 
the  defendant  In  Atlanta  on  or  about  May 
14,  1904;  that  when  shipped  the  fish  were 
In  good  order,  and  not  in  a  damaged  condi- 
tion, but  when  delivered  they  were  decayed, 
unmerchantable,  and  in  a  badly  damaged 
condition;  and  that  a  portion  of  the  fish 
(one-fourth  keg)  was  never  delivered.  He 
charged  that  the  time  consumed  in  conveying 
the  fish  was  unreasonable  and  unnecessary, 
and  that  this  fact  contributed  in  a  measure 
to  their  damage,  that  this  shipment  of  fish 
should  have  arrived  in  Atlanta  on  or  about 
May  4,  1904,  and  that  the  defendant  wrong- 
fully and  negligently  held  and  refused  to  de- 
liver the  shipment  until  on  or  about  May 
14,  1904,  which  fact,  he  charged,  contributed 
to  their  damage. 

The  evidence  for  the  plaintiff  showed  that 
one  Ponder,  as  his  broker,  received  the  bill 
of  lading  from  him  and  ^old  the  fish  to  J. 
J.  &  .7.  E.  Maddox  while  they  were  In  trans- 
it. When  the  bill  of  lading  arrived  about 
the  1st  of  May,  Ponder  telephoned  to  the 
ofilce  of  the  defendant  company  at  Atlanta, 
and  inquired  for  the  fish,  and  was  told  that 
they  were  not  there.  He  then  called  on  the 
cashier  at  the  office  of  the  Atlanta  &  West 
Point  Railroad,  about  a  week  after  he  receiv- 
ed the  bill  of  lading,  and  was  told  that  the 
fish  were  not  there.  Two  or  three  days  later 
he  again  made  inquiry,  and  was  told  that 
they  had  not  arrived.  He  then  went  into 
the  depot  and  made  a  personal  search,  and 
found  the  fish,  marked  "F.  X.  Ohleo."    Thia 


was  between  the  8th  and  10th  of  May.  Aft- 
er the  fish  were  found,  they  were  not  deliver- 
ed until  the  14th  of  May ;  for  the  reason  that 
the  defendant  company  Insisted  on  collecting 
a  larger  amount  of  freight  than  that  called 
for  In  the  bill  of  lading.  The  fish  were  sold 
to  Maddox  at  $3.25  per  keg,  though  the  mar- 
ket price  was  more  than  that  After  the  fish 
were  delivered  to  Maddox,  it  was  discovered 
that  they  were  rotten  and  of  no  value.  Mad- 
dox refused  to  pay  for  them,  and  tendered 
them  back.  The  tender  was  waived,  because 
it  was  apparent  that  the  fish  were  worthless. 
The  witness  further  testified  that  a  shipment 
of  fish  from  St  Andrews,  Fla.,  should  reach 
Atlanta  within  three  or  four  days  after  ship- 
ment It^  further  appeared  In  the  evidence 
that  permitting  fish  of  the  character  in  ques- 
tion to  sit  In  a  hot  warehouse  for  a  number 
of  days  would  cause  them  to  decay.  It  ap- 
peared from  the  testimony  of  Mr.  Maddox 
that  there  was  no  brine  in  the  kegs  when 
they  were  opened.  He  also  noticed  Ohlen's 
name  on  them,  and  could  not  say  they  were 
only  marked  with  the  Initials  "F.  X.  O."  He 
also  testified  that  the  market  value  of  the 
fish  between  the  1st  and  15th  of  May  was 
$5  a  keg.  The  agreed  price  was  $8u25  a  keg. 
Under  a  notice  to  the  defendant  the  bill 
of  lading  was  produced  and  introduced  In 
evidence  for  the  plaintiff,  as  follows:  *'Peii- 
sacola,  St  Andrews  and  Gulf  Steamahlp  Co. 
Consignee's  receipt  Original.  Received  In 
apparent  good  order  from  H.  W.  Steinholser 
of  date  April  29,  1904,  at  St  Andrews,  Fla^ 
consigned  to  F.  X.  Ohlen,  Atlanta,  Ga., 
marked  F.  X.  O.,  104^  kegs  fish.  Rate 
63c  per  hundred  pounds.  Weight  8760. 
[Signed]  C.  Wishenburg,  Agt*'  Indorsed: 
"Deliver  to  bearer.  May  6,  1904.  Frank  X. 
Ohlen."  Plaintiff  also  introduced  a  letter 
from  Ponder  to  McGill,  agent  of  the  Atlanta 
&  West  Point  Railroad,  as  follows:  **We 
hold  B/L  for  109  packages  salt  fish,  which 
from  marks  on  package  we  found  out  arrived 
here  on  the  4th  iust  We  Inquired  at  the 
depot  in  person  once  or  twice,  and  over  the 
phone,  If  goods  had  arrived,  and  were  in- 
formed in  the  negative.  On  the  10th  Inst  we 
searched  for  the  goods  through  your  depot 
and  found  them  there.  Rate  of  freight  on 
B/L  is  Indorsed  63c  per  cwt,  and  we  have 
in  our  possession  letter  from  E.  R.  Cobb,  G. 
F.  A.  of  Pensacola,  St  Andrews  &  Gulf 
Steamship  Co.,  who  issued  B/L  giving  rate 
from  Cromston,  Fla.,  to  Atlanta,  Ga.  of  63c. 
We  have  been  refused  delivery  of  the  ship- 
ment unless  freight  charges  in  full,  which  is 
more  than  63c  per  cwt,  be  paid.  Weather 
is  getting  hot  and  fish  are  being  damaged 
every  day  they  set  in  warehouse,  and  tliia 
Is  to  put  you  on  notice  that  we  shall  de- 
mand of  your  road  damages,  whatever  they 
might  be,  and  if  the  freight  charges  are  not 
adjusted  at  once  we  will  reject  the  ship- 
ment entirely  and  bring  suit  for  amount  of 
shipment**  Also  letter  from  S.  C.  McGill, 
agent  to  C  B.  Ponder  Company,  of  May  14, 
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1904,  as  follows:  **Contirm\ng  my  telephone 
message  to  your  bookkeeper  tbis  a.  m.,  this 
is  to  notify  yon  that  we  are  ready  to  pro- 
tect rate  of  63c  per  cwt  on  salt  fish  from  St 
Andrews,  Fla.,  to  Atlanta,  Ga.  Will  you 
kindly  send  down  and  get  shipment,  which 
is  at  our  depot?"  According  to  the  testi- 
mony, the  fish  were  put  up  in  brine,  in  little 
quarter  barrels,  with  wooden  ho<^s  around 
them.  They  were  put  up  to  keep,  and  in  cool 
weather  ought  to  keep'  60  or  90  days.  "They 
would  go  to  pieces  quicker  if  stored  in  a 
warm  place  for  any  length  of  time."  It 
was  also  in  evidence  that,  so  far  as  Its  gener- 
al appearance  was  concerned,  the  kegs  were 
apparently  in  good  condition.  And  the  testl* 
mony  showed  that,  if  there  was  a  leakage,  it 
would  make  the  kegs  lighter,  though  there 
was  no  evidence  that  the  kegs  were  weighed 
before  delivered. 

In  our  opinion  the  exception  to  the  verdict 
directed  by  the  court  is  well  taken.  Con- 
sidered  by  itself,  the  testimony  in  behalf  of 
the  plaintiff  entitled  him  to  a  recovery  for  the 
market  value  of  the  entire  shipment  of  109 
kegs,  and,  considered  in  connection  with  the 
testimony  for  the  defendant,  the  most  that 
can  be  said  is  that  an  issue  of  fact  was  pre* 
sented  which  should  have  been  submitted 
to  the  jury.  We  apprehend  that  our  learned 
Brother  of  the  trial  bench  was  controlled  in 
his  decision  by  the  ruling  announced  in  Evans 
V.  A.  &  W.  P.  R.  Co.,  56  Ga.  502,  in  which  it 
was  held  that  the  receipt  of  corn  in  apparent 
good  order  given  by  an  agent  of  a  steamboat, 
which  corn  was  to  be  carried  by  water  to 
l^Iemphis  and  thence  by  rail  to  La  Grange, 
furnished  no  evidence  that  the  defendant  re- 
ceived the  com  in  good  order,  or  apparent 
good  order,  or  as  in  good  order.  In  our 
judgment  the  decision  above  cited  has  no 
application  whatever  to  the  case  at  bar,  al- 
though there  is  a  similarity  as  to  the  facts. 
In  the  Evans  Case  it  appears  that  the  action 
was  based  upon  section  2084  of  the  Civil 
Code  of  1895,  now  section  2298,  and  the  de- 
cision is  based  entirely  upon  a  strict  con- 
struction of  that  statute;  Judge  Jackson,  in 
rendering  the  opinion,  saying,  **Our  statute 
(section  2084  of  the  Code)  makes  the  last 
company  of  connecting  railroads  liable.  It 
Is  silent  in  respect  to  any  connection  with 
steamboats.'*  But,  even  in  that  case,  it  was 
held  that  if  it  had  been  proved  that  any  of 
the  connecting  railroads  received  the  com  in 
good  order,  or  as  in  good  order,  "then  the 
presumption  would  have  arisen  that  the  com 
remained  in  that  condition  of  good  order 
from  connecting  road  to  connecting  road  until 
it  reached  defendant,  and  hence  that  It  was 
received  by  plaintiff  as  in  the  good  order  in 
which  it  left  the  other  road,  and  such  pre- 
sumptive proof  would  have  been  sufficient 
to  carry  the  case  to  the  jury,  and,  unless  re- 
butted, to  have  authorized  a  recovery  from 
the  defendant  Such  seemed  to  be  the  au- 
thorities and  principle  and  practical  good 
sense,  and  the  convenience  of  the  public  sus- 
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tain  it  But  this  case  breaks  down  from  the 
fact  that  there  is  no  positive  proof  that  the 
defendant  received  this  com  in  good  order  or 
as  in  good  order,  and  no  presumptive  proof 
thereof  by  proof  that  any  road  with  which  It 
connected  so  received  the  com,  nor  any  proof 
that  it  received  the  com  from  any  other  car^ 
rier."  Under  the  evidence  submitted  by  the  de- 
fendant in  the  form  of  the  freight  receipt,  had 
the  plaintiff  insisted  on  his  statutory  remedy 
under  Civ.  Code  1895,  8  2298,  his  case  would 
not  have  broken  down,  as  Judge  Jackson 
termed  it,  for  lack  of  proof  that  a  road  with 
which  it  connected  received  the  fish  in  good 
order,  or  that  it  received  the  fish  from  an- 
other carrier.  It  must  be  borne  in  mind,  how- 
ever, that  the  statutory  action  predicated 
on  section  2298  was  expressly  abandoned  by 
the  plaintiff.  Perhaps  it  was  abandoned  on 
account  of  the  decision  in  the  Evans  Case, 
but  in  any  event  as  that  case  was  brought 
under  the  provisions  embodied  in  section  2298 
(which  was  formerly  section  2()84  of  the 
Code),  the  ruling  in  the  Evans  Case  Is  not  in 
point  Where  the  action  is  based  on  the 
common-law  right  of  action,  the  carrier  Is 
bound,  if  he  .receives  goods  in  good  order, 
to  deliver  them  in  good  order,  whether  there 
be  a  bill  of  lading  or  no  bill  of  lading,  a 
connecting  carrier  or  no  connecting  carrier. 
The  general  rule  as  to' the  common  carrier's 
liability  for  goods  in  his  possession  as  car- 
rier (and  regardless  of  contractual  excep- 
tions) is  that  the  carrier  is  liable  for  #11  loss 
or  destruction  of  or  injury  to  such  goods 
not  occasioned  by  the  act  of  God  or  the  public 
enemy.  Therefore,  where  the  loss  is  not 
due  to  the  excepted  causes,  proof  of  negli- 
gence is  immaterial,  and  the  carrier  cannot 
escape  liability  by  proving  reasonable  care 
and  diligence.  Under  the  common  law  the 
carrier  is  absolutely  liable  to  deliver  the 
goods  in  the  condition  in  which  it  receives 
them,  with  only  the  exception  stated  In  the 
rule  above.  This  general  rule  Is  stated  and 
illustrated  by  Judge  NIsbet  in  the  early  case 
of  Fish  V.  Chapman,  2  Ga.  349,  46  Am.  Dec 
393.  In  the  more  recent  development  of  the 
rules  of  the  carrier's  liability,  it  has  been  held 
that  he  is  not  liable  for  loss  or  damage  due 
to  the  intrinsic  qualities  of  the  goods  carried. 
But  this  exception  is  not  included  in  the  ex- 
ception made  for  the  "act  of  God"  in  the 
common-law  rule.  The  act  of  God,  as  expres- 
sive of  a  cause  of  loss  or  damage,  means  a 
casualty  not  due  to  human  agency,  not  only 
not  due  to  it,  but  one  which  is  in  no  way  con- 
tributed to  by  human  agency. 

With  the  rule  of  common-law  liability  set- 
tled, it  is  clear  that  the  question  of  fact  in 
this  case  Is:  What  was  the  condition  of  the 
fish  at  the  time  the  defendant  received  the 
kegs  containing  them?  The  evidence  is  un- 
disputed that  the  fish  were  received  lA  a 
damaged  and  worthless  condition  from  the 
defendant  By  this  proof  the  plaintiff  es- 
tablished the  fact  that  he  had  not  contributed 
to  the  injury,  and  shifted  to  the  defendant 
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the  burden  of  showing  responsibility  for  the 
bad  condition  of  the  fish  to  be  chargeable  to 
some  one  else,  either  a  connecting  carrier  or 
the  shipper,  where  it  was  shown  that  the 
goods  were  recently  in  good  condition.  The 
carrier  had  the  right  to  refuse  the  shipment 
when  tendered  to  him,  whether  by  the  orig* 
inal  shipper  or  by  a  connecting  carrier,  if 
in  bad  condition,  to  inform  himself  of  the 
condition  and  nature  of  the  goods  before  re- 
ceiving them  for  shipment,  and  he  had  the 
best  opportunity  of  furnishing  information 
as  to  who  was  responsible  for  the  unsound 
or  damaged  condition  of  the  shipment.  It 
can  be  presumed  that  the  fish  were  at  one 
time  sound,  and,  whether  the  defendant  re- 
ceived them  from  the  shipper  or  from  a 
connecting  carrier,  If  a  carrier  delivers  them 
In  bad  condition  from  his  hands,  the  pre- 
sumption will  arise  that  the  damage  accrued 
while  in  his  custody;  for  the  reason  that  a 
carrier  Is  not  required  to  transport  articles 
unfit  for  shipment  or  in  bad  condition  with- 
out at  least  being  able  to  prove  that  fact 
On  the  other  hand,  in  most  instances  all  that 
the  consignee  can  prove  is  the  condition  of 
the  goods  at  the  time  he  received  them,  and 
the  fact  that  they  came  from  the  custody 
of  the  carrier:  For  this  reason,  we  think 
that  the  plaintiff  made  a  prima  facie  case 
when  he  proved  that  the  goods  had  been 
in  possession  of  the  defendant  as  a  carrier 
from  ^ay  4th  to  May  14th,  and,  when  de- 
liverea  by  the  carrier,  were  worthless.  It 
then  became  the  duty  of  the  carrier  to  show 
that  the  goods  were  in  bad  condition  when 
delivered  to  him;  and,  upon  failure  of  such 
proof,  the  presumption  that  they  would  not 
have  been  received  by  him  except  in  proper 
condition  to  be  shipped  is  not  rebutted,  and 
the  carrier  becomes  liable  for  the  damage. 
We  are  aware  that  this  rule  imposes  a  bur- 
den upon  the  carrier  for  hidden  defects  in 
some  cases,  but  the  carrier  will  still  be  pro- 
tected by  the  rule  which  relieves  from  lia- 
bility where  the  injury  or  destruction  of  the 
shipment  is  caused  by  the  act  of  the  shipper, 
or  by  violation  by  the  shipper  of  reasonable 
rules  made  by  the  carrier,  or  where  there  is 
a  fraudulent  concealment  of  the  nature  or 
value  of  the  goods,  or  where  the  shipper 
dissuades  the  carrier  from  inquiry  and  there- 
by misleads  the  carrier  as  to  the  nature  and 
value  of  the  shipment,  or  where  the  goods 
are  lnsufi9lciently  packed,  if  the  defect  is 
not  known  to  the  carrier  and  the  carrier  Is 
without  fault. 

The  Supreme  Oourt  In  the  case  of  Breed  v. 
Mitchell,  48  Ga.  637,  fully  Justifies  our  hold- 
ing in  this  case.  Judge  McCay,  delivering 
the  opinion  for  the  court,  says:  "Whatever 
ma^  be  the  rule  as  to  the  presumption  of  the 
condition  in  which  goods  are  received,  it  is 
certainly  true  that  the  carrier  will  be  pre- 
sumed to  have  received  the  goods  In  good 
order  for  shipping;  that  is,  that  they  were 
In  such  condition  that  they  could  be  moved 


without  loss.  A  carrier  is  not  bound  to  re- 
ceive goods  which  cannot  be  moved  without 
loss.  A  man  may  have  a  right  to  compel  a 
carrier  to  ship  damaged  goods,  but  he  can- 
not compel  him  to  ship  goods  that  are  so 
badly  packed  as  that  they  cannot  be  trans- 
ported. At  any  rate,  it  is  but  a  fair  pre- 
sumption that,  when  the  carrier  got  the 
goods,  they  were  in  sucl;  a  condition  as  that 
they  were  capable  of  being  transported." 
And  upon  the  same  principle  we  hold  that,  if 
a  carrl^  can  be  compelled  to  ship  damaged 
goods,  it  is  his  duty  to  know  it  He  is  best 
prepared  to  prove  It  and  is  so  out  of  the 
ordinary  rule  of  business  transactions  that 
in  the  absence  of  proof  that  he  did  receive 
the  goods  in  damaged  condition,  it  is  fair 
to  presume  that  he  received  them  as  in  good 
condition,  if  not  actually  in  good  condition. 
It  is  In  evidence  in  this  case  that  the  goods 
were  actually  received  from  a  connecting 
carrier,  the  Western  Railroad  of  Alabama, 
and  carried  in  the  same  car  to  Atlanta,  by 
the  defendant;  and,  as  said  by  the  Supreme 
Court  in  Paramore  v.  W.  R.  Co.,  58  Ga.  386: 
'*If  the  carrier  who  receives  them  finds  that 
they  are  not  in  good  order,  that  damage  has 
already  occurred,  he  can  protect  himself.  It 
might  be  his  duty  to  receive  them  In  such 
order  and  to  deliver  them — ^that  Is,  he  may 
be  compelled  to  receive  even  damaged  goods 
— but  he  is  not  bound  to  receive  them  when 
they  are  so  badly  packed  that  they  cannot  be 
received  without  loss.  Breed  v.  Mitchell,  48 
Ga.  533.  So  the  defendant  was  not  bound 
to  receive  these  cars  from  the  Atlanta  & 
West  Point  Railroad  with  the  hogs  so  crowd- 
ed that  they  were  in  danger  of  suffocation. 
If  it  did,  it  made  the  act  of  that  road  its 
own  act  and  was  bound  for  the  damages  re- 
sulting ftom  it  And  the  burden  is  on  it  to 
show  whether  the  suffocation  occurred  before 
or  after  its  receipt  of  such  cars."  In  this 
case  the  car  containing  the  goods  was  receiv- 
ed by  the  Atianta  &  West  Point  Railroad 
Company  from  the  Western  Railroad  of  Ala- 
bama, instead  of  being  received  by  the  West- 
em  Railroad  of  Alabama  from  the  Atlanta 
&  West  Point  Ralhroad  Company,  as  in  the 
Paramore  Case,  and  the  shipment  is  fish, 
whereas  hogs  were  being  carried  in  the  case 
cited;  but  the  rule  must  be  the  same.  The 
goods  in  each  case  were  destroyed,  so  far  as 
practical  use  was  concerned,  and  the  burd^ 
is  on  the  carrier  delivering  the  goods  to  show 
whether  the  injury  occurred  before  or  after 
its  receipt  of  the  shipment  It  is  true  that 
the  action  in  the  Paramore  Case  was  based 
on  section  2084  of  the  Code,  but  that  fact 
would  not  vary  the  sound  reasoning  upon 
which  the  presumption  of  receipt  in  good 
order  is  based.  The  court  further  proceeds 
to  say  that  if  the  goods  be  in  bad  order 
or  damaged,  any  road  can  so  specify  in  its 
receipt  and  be  protected;  and  that  if  a  car- 
rier can  protect  himself  against  liability  for 
the  receipt  of  goods  in  bad  order — ^in  an  un- 
merchantable condition — ^"at  least  the  bur- 
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den.  is  on  him  of  showing  that  It  was  not  by 
his  default  or  his  own  negligence  that  the 
Injury  was  caused."  While  this  action,  so 
far  as  recovery  is  concerned  (plaintiff  having 
abandoned  the  first  count),  is  not  based  upon 
section  2298,  still,  as  a  matter  of  fact,  it  ap- 
pears from  the  receipt  offered  by  the  defend- 
ant that  the  goods  were  delivered  in  good 
order  by  the  Louisville  &  Nashville  Raihroad 
Company  to  the  Western  Railroad  of  Alaba- 
ma, and  that  that  road,  without  change  of 
cars,  delivered  the  goods  to  the  defendant 
company.  So  that,  if  we  consider  the  goods 
In  the  light  of  the  receipt,  they  must  be  pre- 
sumed to  have  been  in  good  order  when  re- 
ceived by  the  defendant,  and  the  burden  is 
shifted  to  the  defendant  to  show  the  con- 
trary. Furthermore,  the  bill  of  lading  issued 
by  the  initial  carrier,  the  steamboat  company, 
is  in  evidence,  and  recites  that  the  goods 
were  received  in  good  order.  And  in  Bell  v. 
W.  &  A.  R.  Ck).,  125  Ga.  512,  54  S.  E.  532 
(a  case  based  upon  the  common-law  liability 
of  the  carrier),  it  is  held  that  ''the  bill  of  lad- 
ing issued  by  the  initial  carrier  plays  an 
important  part  in  the  plaintiff's  case,  wheth- 
er the  plaintiff  relies  upon  the  count  growing 
out  of  the  breach  of  duty  arising  under  the 
contract,  or  on  the  count  charging  liability 
on  the  part  of  the  defendant  under  Oiv.  Oode 
1885,  i  2298,  as  being  the  last  connecting  car- 
rier who  received  the  goods  in  good  order. 
In  the  first  instance,  though  the  consignee 
be  not  a  party  to  a  contract  of  carriage  be- 
tween a  railroad  company  and  a  shipper,  the 
consignee  may  make  proof  of  such  contract 
with  a  view  to  showing  that  the  company  be- 
came liable  to  him  for  a  failure  to  comply 
with  its  legal  duty  as  a  common  carrier." 
And  in  the  same  case  (page  513  of  125  Ga.,  and 
page  533  of  54  S.  E.)  it  is  held  that,  '*when 
a  connecting  carrier  who  has  completed  the 
transportation  and  delivered  the  goods  to 
the  consignee  in  a  damaged  condition  is 
sued  for  the  loss  in  value,  upon  proof  that 
the  initial  carrier  received  the  shipment  in 
good  order,  the  Jury  have  the  right  to  infer 
that  they  continued  in  that  condition  down  to 
Ihe  time  of  the  delivery  to  the  carrier  mak- 
ing the  delivery  to  the  consignee,  and  that  in- 
jury or  loss  occurred  while  in  his  possession. 
If  nothing  more  had  appeared  than  that  the 
consignor  delivered  the  cabbages  to  the  ini- 
tial road  in  good  order,  the  plaintiff  would 
have  shifted  the  burden  on  to  the  defendant 
company  of  showing  that  it  was  not  respon- 
sible for  their  damaged  condition  when  deliv- 
ered." The  cases  of  Henry  v.  Central  R. 
Co.,  80  Ga.  815,  15  S.  E.  757  (1),  and  W.  & 
A.  R.  Co.  V.  Exposition  Mills,  81  Ga.  529,  7 
8.  E.  916»  2  L.  R.  A.  102,  sustain  our  holding 
that,  where  a  railroad  company  is  sued  on  its 
common-law  liability  for  damages  to  goods 
delivered  by  it  in  a  damaged  condition,  the 
presumption  arises  that  it  received  the 
freight  in  good  order,  and  that  this  presump- 
tion must  be  rebutted  by  proof.  In  Henry's 
Case,  cited  above,  it  Is  held  that  where  it 


does  not  appear  either  that  the  carrier  re- 
ceived the  goods  as  in  bad  order  or  that  they 
were  in  fact  in  bad  order  when  received,  the 
presumption  is  that  they  were  in  good  ordtf  • 
Hutchinson  on  Carriers  (3d  Ed.)  9  1348,  is  au- 
thority for  the  proposition  that  the  bill  of 
lading  issued  by  the  initial  carrier  is  compe- 
tent evidence  to  establish  the  condition  of 
goods  at  the  time  of  their  delivery  to  such 
carrier,  and  that,-  where  goods  are  received 
as  in  good  order  by  the  Initial  carrier,  the 
presumption  is  that  the  goods  remained  in 
the  same  good  condition  when  they  came  into 
the  possession  of  the  carrier  sued.  Section 
2298  of  the  Civil  Code  of  1895  has  reference 
only  to  railroads,  and  consequently  the  bill  of 
lading  issued  in  this  case  by  the  steamboat 
company  would  not  have  been  competent  evi- 
dence had  the  count  for  the  statutory  reme- 
dy been  relied  on;  but,  as  only  the  count 
based  on  the  common-law  liability  of  the  de- 
fendant was  insisted  upon,  the  bill  of  lading 
issued  by  the  steamboat  company,  the  initial 
carrier,  was  properly  admitted.  Its  contents 
established  the  fact  that  the  goods  ^ere  de- 
livered by  the  consignor  in  good  order,  and 
certainly,  in  connection  with  the  other  evi- 
dence in  the  case,  raised  the  presumption 
that  the  defendant,  the  Atlanta  &  West 
Point  Railroad  Company,  received  them  in 
good  order.  This  presumption,  unless  rebut- 
ted, entitled  the  plaintiff  to  a  recovery;  and 
consequently  it  was  error  to  direct  a  verdict 
for  an  amount  so  small  that  it  amounted  to  a 
verdict  for  the  defendant 
Judgment  reversed. 


(1  Oft.  App.  S17) 
S'HLES  V.  SHEDDEN.    (No.  445.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  TRiAii—RiGHT  TO  Open  and  Closb. 

In  an  action  upon  a  contract,  the  defend- 
ant is  entitled  to  open  and  conclude  when,  by 
his  pleadings,  before  the  introdaction  of  any 
evidence,  he  admits  a  prima  facie  case  for  the 
plaintiff;  that  is  to  say,  such  a  case  that,  if  no 
evidence  were  introduced,  the  plaintiff  would 
be  entitled  to  take  judgment  for  the  full  amount 
authorized  by  his  petition. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  |  50.] 

2.  Bills  and  Notes— Delivery— Tptlb. 

The  title  to  a  negotiable  promissory  note 
indorsed  in  blank  by  the  payee  may  thereafter 
pass  by  delivery  to  subsequent  holders. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  |  466.] 

3.  TBIAIr-lNSTBUCnONS. 

Instructions  inapplicable  to  the  pleadings 
and  the  evidence,  and  therefore  tending  to  con- 
fuse the  jury,  should  not  be  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  TrUl,  |  587.] 

4.  Sams. 

The  court  should  not  sinf^ie  out  one  of  sev* 
eral  issues  and  instruct  the  3ury  that  it  is  the 
main  issue:  nor  should  he  instruct  them  that 
this  issue  is  to  be  determined  by  a  consideration 
of  the  evidence  of  the  witnesses  who  have  tes- 
tified on  the  stand  and  by  interrogatories,  where 
material  documentary  evidence  has  been  Intro* 
duced  upon  the  qnestioOi 
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5.  Same. 

Instrnctions  tending  to  mislead  the  Jury  as 
to.  the  true  nature  of  the  defense  set  up  in  the 
case  should  not  be  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  569.] 

6.  Evidence— Opiniow  Evidence. 

Where  a  witness  has  stated  that  a  note 
was  turned  over  to  another  for  a  specific  pur- 
pose, he  may,  as  against  the  objection  that  it 
18  opinionative,  testify  that  this  purpose  has 
ended. 
(Syllabus  by  the  Ck>nrt.) 

Error  from  City  Court  of  Cartersville;  A. 
M.  Foute,  Judge. 

Action  by  R.  F.  Shedden  against  William 
H.  Stiles.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Shedden  sued  Stiles  upon  a  promissory 
note  for  $500.  The  note  was  signed  by 
Stiles,  payable  to  himself  or  order,  Indorsed 
by  himself  and  George  T.  Hodgson;  both  the 
indorsements  being  in  blank.  It  also  bore 
the  indorsement:  "For  collection  account  of 
English-American  Loan  and  Trust  Co.,  Roby 
Robinson,  Cashier."  The  defendant's  answer 
admitted  the  execution  of  the  note,  and  that 
the  same  was  transferred  by  indorsement  to 
Shedden.  He  set  up  in  defense  that  the 
note  was  an  accommodation  paper,  wholly 
without  consideration;  that  it  was  obtained 
by  Hodgson  for  Shedden  at  Shedden's  in- 
stance and  request,  with  the  sole  view  that 
Shedden  might  use  it  as  collateral;  that 
these  facts  were  fully  known  to  Shedden  at 
the  time  he  took  the  note;  that  he  paid  noth- 
ing for  it;  that  Shedden,  recognizing  this  to 
be  the  fact,  had  never  prior  to  the  bringing 
of  the  suit  presented  the  note  for  payment, 
or  claimed  that  Stiles  owed  him  anything  on 
it,  though  nearly  10  years  had  elapsed  in  the 
meantime;  that  the  note  had  long  since  serv- 
ed its  purpose,  and  would  tiave  been  canceled 
and  returned,  but  for  the  fact  that  the  par- 
ties thereto  were  under  the  impression  that 
it  had  been  destroyed.  The  defendant,  there- 
fore, alleged  that  he  was  not  indebted  to 
Shedden  on  the  note,  and  that  the  latter  was 
not  a  bona  fide  holder  of  the  same  for  value. 
Upon  this  plea  the  defendant  claimed  the 
right  to  open  and  conclude.  The  court  over- 
ruled this  demand,  and  allowed  this  privi- 
lege to  the  plaintiJDT.  This  ruling  is  the  basis 
for  one  of  the  exceptions  taken  in  the  record. 
The  oral  evidence  was  conflicting.  That  of 
the  defendant  tended  to  show  that  Shedden 
was  the  general  agent  and  Hodgson  the  local 
agent  of  the  Mutual  Life  Insurance  Company; 
that  Hodgson  borrowed  money  from  Shedden, 
and  Shedden  borrowed  in  New  York;  that 
Hodgson,  in  addition  to  certain  notes  which 
he  put  up  as  collateral  for  the  loan  made 
by  Shedden  to  him,  as  an  accommodation  to 
Shedden  executed  his  notes  in  blank  to  the 
sum  of  $100,000,  and  turned  them  over  to 
Shedden  in  order  that  the  latter  might  bor- 
row money  on  them;  and  that  at  Shedden's 
lAStance  be  also,  for  the  same  purpose,  ob- 
tained notes  from  his  friends,  getting  them 


from  Stiles,  his  partner,  from  Mure,  his 
brother-in-law,  Hodgson,  his  nephew,  and 
Nicholson,  his  oflBce  boy,  and  the  note  in  suit 
was  of  this  number.  When  business  connec- 
tion between  Hodgson  -and  Shedden  closed, 
all  of  these  notes,  except  the  one  In  suit, 
were  returned  by  Shedden.  By  oversight  the 
one  in  suit  was  not  returned.  Shedden,  as  a 
witness  In  his  own  behalf,  denied  all  this, 
and  said  that  he  had  bought  this  note  from 
Hodgson  and  had  paid  him  $500  for  it.  A 
large  amount  of  letters  and  other  documen- 
tary evidence  was  introduced  by  the  defend- 
ant, tending  strongly  to  support  his  plea.  We 
mention  this  fact  because  exception  is  taken 
to  a  charge  of  the  court  tending  to  eliminate 
this  evidence  from  consideration  by  the  jury. 
The  jury  returned  a  verdict  for  the  plaintiflT. 
In  the  motion  for  a  new  trial,  the  plaintiff 
in  error  assigned  error  upon  the  following  in- 
structions of  the  court  to  the  jury:  (1)  *'The 
plaintifiT  contends  that  he  bought  this  note 
from  one  George  T.  Hodgson,  and  that  he 
paid  value  for  it  according  to  its  terms — In 
other  words,  that  the  note  was  discounted  to 
him  and  that  be  took  it  up,  paying  value  for 
it;  that  it  was  not  a  mere  accommodation  to 
him  at  all;  that  he  did  not  receive  it  that 
way,  and  did  not  use  it  that  way.  You  look 
to  the  evidence,  gentlemen,  and  see  what  the 
plaintiff  contends,  and  examine  the  note, 
which  will  be  before  you,  and  see  if  there  is 
any  evidence  that  it  was  used  by  the  plain- 
tiff at  all;  and  I  charge  you  that  as  this  is 
a  negotiable  paper,  if  he  had  used  It,  It 
would  have  been  necessary  for  him  to  have 
made  an  indorsement  upon  the  note."  (2) 
"I  charge  you  that  every  transferrer  of  a  ne- 
gotiable instrument,  whether  by  indorsement 
or  delivery,  warrants  (unless  otherwise  agreed 
by  the  parties)  that  he  is  the  lawful  holder 
and  has  a  right  to  sell,  that  the  instrument 
Is  genuine,  and  that  he  has  no  knowledge  of 
any  facts  that  prove  the  Instrument  worth- 
less, either  by  insolvency  of  the  maker,  pay- 
ment, or  otherwise."  (3)  "I  charge  you  tliat 
the  title  of  the  holder  of  a  note  cannot  be 
inquired  into,  unless  it  is  necessary  for  the 
protection  of  the  defendant,  or  to  let  in  the 
defense  which  he  seeks  to  make.  I  charge 
you  that  an  indorsement  or  assignment  of 
any  bill,  bond,  or  note,  when  the  same  is  sued 
on  by  the  indorsee,  need  not  be  proved,  un- 
less denied  on  oath."  (4)  "I  charge  you, 
gentlemen,  that  the  main  question  for  you 
in  this  case  Is  this:  Did  the  plaintiff  pay 
Hodgson  a  valuable  consideration  for  this 
note?  And,  in  determining  this,  you  will 
look  to  all  the  evidence  as  it  comes  to  you 
from  the  witnesses,  and  the  evidence  present- 
ed by  interrogatories."  (5)  'This  beinig  a 
negotiable  instrument.  If  this  plaintiff  came 
Into  possession  of  it  for  a  valuable  consider- 
ation before  it  was  due,  and  without  any  no- 
tice of  any  dishonor,  he  would  be  entitled  to 
recover.  I  charge  you  that  in  support  of  the 
defendant's  contention  he  must  show,  by  a 
preponderance  of  the  evidence,  tliat  Shedden 
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did  not  pay  Hodgson  a  consideration  for  the 
paper."  Other  portions  of  the  charge  are 
excepted  to;  but,  as  this  court  finds  no  error 
in  them,  it  is  not  deemed  necessary  to  set 
them  out  here.  Another  ground  of  the  mo- 
tion for  a  new  trial  complains  that  the  court 
excluded  from  the  Jury  the  answer  of  the 
witness  Hodgson,  as  follows:  "This  note 
most  assuredly  has  served  the  purpose  for 
which  it  was  given,  and  it  should  have  been 
returned  to  me  when  I  made  demand  upon 
Mr.  Shedden  for  the  return  of  all  my  col- 
lateral notes,  at  which  time  most,  and,  as  I 
thought,  all,  of  them  had  been  returned;  and 
this  one  was  included  in  my  demand  for  their 
return."  Other  exceptions  taken  to  rulings 
upon  evidence  are  not  considered  material. 
There  Is  in  the  motion  also  a  ground  of  new- 
ly .discovered  evidence;  but,  as  the  aflSdavit 
as  to  the  diligence  used  by  client  and  counsel 
to  discover  this  evidence  before  the  trial  is 
not  sufficient  (for  it  states  the  fact  of  such 
diligence  as  a  mere  matter  of  conclusion, 
without  giving  any  facts  upon  which  the  con- 
clusion is  based),  the  court  does  not  consider 
It 

Thoa.  W.  Milner  &  Son,  for  plaintiff  in  er- 
ror. P.  &  Bthridge  and  J.  M.  Moon,  for  de- 
fendant in  error. 

POWELL,  J.  (after  stating  the  foregoing 
facts).  1.  Under  the  pleadings  the  defend- 
ant took  the  burden  of  proof,  and  was  en- 
titled to  the  opening  and  conclusion.  In  ac- 
tions ex  contractu  the  test  is :  If  under  the 
pleadings  the  plaintiff  would  be  entitled  to 
a  judgment  in  his  favor  for  the  full  amount 
authorized  by  his  petition,  without  the  in- 
troduction of  any  proof,  unless  the  defend- 
ant by  his  evidence  can  affirmatively  avoid 
the  prima  facie  case  admitted  in  plaintiff's 
favor,  the  defendant  is  entitled  to  open  and 
conclude.  In  this  case,  the  defendant  hav- 
ing admitted  the  execution  of  the  note  and 
the  transfer  to  the  plaintiff,  he  admitted  a 
prima  facie  case  in  the  latter's  favor.  The 
rule  does  not  contemplate  that  the  defend- 
ant shall  admit  an  absolute  case  for  his  ad- 
versary— only  a  prima  facie  case. 

2.  The  instruction  set  out  above  and  num- 
bered 1  is  so  manifestly  erroneous  that  we 
attribute  it  to  a  lapsus  linguse.  Of  course,  a 
negotiable  note  already  indorsed  In  blank 
by  the  payee  may  pass  by  delivery,  and  in 
the  case  at  bar  Shedden  could  have  used  the 
note  without  putting  his  Indorsement  there- 
on. Heard  v.  De  Loach,  105  Ga.  600,  30  S. 
E.  940.  Indeed,  under  the  evidence,  we  can- 
not reasonably  account  for  the  subsequent 
Indorsement  of  the  English- American  Loan 
&  Trust  Ck)mpany  upon  any  other  theory 
than  that  Shedden  passed  the  note  to  it  by 
delivery.  We  can  readily  appreciate  how 
harmful  this  instruction  could  have  been 
to  the  defendant,  coming  as  it  did  at  the  be- 
Shming  of  the  charge;  for  one  of  the  defend- 
ant's contentions  was  that  Shedden  took  this 


note  as  accommodation  paper,  in  order  that 
he  might  obtain  money  on  it,  a  contention 
strenuously  denied  by  the  plaintiff,  and  this 
instruction  practically  settles  the  matter  by 
informing  the  Jury  that  Shedden  could  not 
have  used  the  note  without  putting  his  in- 
dorsement on  It;  whence  would  arise  the 
conclusion  that  he  had  not  used  it,  and  from 
that  naturally  the  inference  that  he  had  not 
obtained  it  for  that  purpose. 

8.  The  instructions  numbered  2  and  3,  while 
in  the  abstract  correct  statements  of  law, 
were  inapplicable  to  the  pleadings  and  the 
evidence,  and  therefore  tended  to  confuse 
the  Jury.  It  is  error  to  give  such  Instruc- 
tions. Culberson  v.  Alabama  Construction 
Co.,  127  Ga.  599,  56  S.  E.  765,  and  the  long 
line  of  cases  cited  in  7  Michie's  Dig.  Ga. 
Rep.  570,  et  seq. 

4.  The  instruction  numbered  4  is  erroneous 
for  two  reasons:  First,  because  It  singles 
out  one  of  the  Issues  and  gives  judicial 
weight  to  it  by  characterizing  it  as  the 
''main  question,"  especially  so  when  under 
the  pleadings  and  the  evidence  this  is  not  nec- 
essarily BO,  for,  although  the  plaintiff  might 
have  paid  a  valuable  consideration  for  the 
note,  if  he  took  it  with  notice  of  its  true 
consideration,  or  rather  lack  of  considera- 
tion; he  would  not  be  entitled  to  the  pro- 
tection of  an  Innocent  holder.  Then  the  in- 
struction eliminates  from  the  consideration  of 
the  Jury  all  of  the  documentary  evidence  in- 
troduced. Lamar  *v.  Glawson,  88  Ga.  252; 
Bowden  v.  Achor,  95  Ga.  244  (8),  also  245 
ai),  22  S.  E.  254 ;  McLean  v.  Clark,  47  Ga. 
24;  Myers  v.  State,  97  Ga.  76,  102,  25  S.  B. 
252. 

5.  As  to  the  instruction  numbered  5,  the 
error  is  that  it  overlooks  the  fact  that  no- 
tice of  an  original  lack  of  consideration,  and 
not  notice  of  dishonor,  was  the  contention 
of  the  defendant 

6.  The  evidence  of  Hodgson,  set  out  above, 
was  Improperly  excluded.  He  had  stated 
the  purpose  for  which  the  note  had  been  de^ 
livered  to  Shedden.  It  was  not  opinlonative 
for  him  to  state  that  this  purpose  had  ended. 
It  Is  strenuously  urged  upon  us  that  the 
Judgment  should  be  reversed  upon  the  facts. 
While  we  must  concede  that  the  verdict  is 
apparently  strongly  contrary  to  the  weight 
of  the  evidence,  yet  this  is  a  matter  which 
addresses  itself  to  the  Jury  and  to  the  trial 
Judge,  not  to  this  court  We  look  only  to  see 
if  there  is  any  evidence  to  support  the  ver- 
dict 

Judgment  reversed. 


(2  Ga.  App.  376) 
WESTERN  UNION  TELEGRAPH  CO.  v. 
CJOOPER.     (No.  820.) 
{CouTt  of  Appeals  of  Georgia.    July  25,  1907.) 

1.   TlXBGBAPHS  —  ERBOB    IN    TbANSU ISSION  ^ 
AOENCT. 

This  case  is  controlled  by  the  decision  of 
the  Supreme  Court  in  Brooke  v.  Western  Unioo 
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Telegraph  Company,  46  S.  B.  826,  119  Ga.  C»5, 
and  caaes  therein  cited,  in  which  it  is  held  that 
In  the  transmission  of  a  telegraphic  message 
the  telegraph  company  is  the  agent  of  the  send* 
ep,  to  whom,  and  not  to  the  company,  the  re- 
cipient must  look  for  damagea  arising  out  of  er- 
ror in  the  transmission  of  the  message. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §  37.] 
2.  Same— Contract    fob    TBANSMissiON-nJu- 

BISDICTION   07  JUSTICE. 

The  contract  for  sending  a  telegraphic  mes- 
sage is  made  with  the  sender,  and  not  with  the 
addressee  or  sendee;  and  hence  any  action 
brought  by  the  sendee  for  delay  in  delivery  must 
be  an  action  ex  delicto  for  breach  of  public  duty 
due  to  the  negligence  of  the  telegraph  company 
in  failing  to  transmit  or  deliver  a  message  in 
accordance  with  its  legal  duty.  As  held  in  the 
case  of  Wilson  v.  Western  Union  Telegraph 
Company,  52  S.  E.  153,  124  Ga.  181.  an  action 
by  the  sendee  must  allege  a  breach  of  duty. 
The  only  right  of  action  of  the  sendee  is  for 
the  tort  arising  out  of  the  breach  of  a  legal  duty, 
of  which  a  justice's  court  has  no  jurisdiction. 
Nor  does  an  appeal  to  the  superior  court  in- 
vest such  court  with  jurisdiction.  Berger  v. 
Saul,  34  S.  E.  1036,  109  Ga.  240. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §  48.] 

8.  Ebbob,  Wbit  of— Revebsait-Want  of  Ju- 
BI8DICTI0N  Below— Consent  of  Pabties. 
A  suit  in  a  court  having  no  jurisdiction  of 
the  subject-matter  is  a  nullity,  and,  when  it 
appears  from  the  record  that  a  judgment  has 
been  rendered  by  a  court  having  no  jurisdiction 
of  the  subject-matter,  that  judgment  will  b^  re- 
versed, although  the  point  may  not  have  been 
raised  in  the  lower  court.  "Consent  of  parties 
♦  ♦  *  cannot  give  a  court  jurisdiction  of  a 
subject-matter  when  it  has  none  by  law*  and, 
when  this  court  discovers  from  the  record  that 
a  judgment  has  been  rendered  by  a  court  having 
no  jurisdiction  of  the  subject-matter,  and  the 
case  is  brought  here  for  review  upon  writ  of  er- 
ror, this  court  will  of  its  own  motion  reverse 
the  judgment"  Smith  v.  Ferrario,  31  S.  B.  38, 
105  Ga.  53. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gwinnett 
County;  B.  J.  Reagan,  Judge. 

Action  by  W.  O.  Cooper  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Dorsey,  Brewster  &  Howell  and  Lamar 
Rucker,  for  plaintiff  in  error.  M.  D.  Irwin 
and  R.  B.  Fortune,  for  defendant  in  error. 

RUSSELiL^  J.    Judgment  reversed. 
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RATCLIFF  V.  SMITH  et  aU  Commissioners. 

(No.  323.) 
(0>urt  of  Appeals  of  Georgia.    July  18,  1907.) 

Cebtiorabi— Disposition  op  Cause. 

Where  a  petition  for  certiorari  alleged  that 
a  trial  was  had  before  road  commissioners  of 
the  petitioner,  charging  him  with  being  a  road 
defaulter,  and  a  judgment  rendered  fining  him 
$3  as  such  defaulter,  and  the  answer  to  the  writ 
of  certiorari  did  not  verify  the  statement  that  a 
judgment  was  rendered  against  him  bv  said 
road  commissioners,  or  disclose  what  disposi- 
tion was  made  of  the  case  by  them,  and  no  ex- 
ception was  taken  so  as  to  require  the  commis- 
sioners to  answer  more  fullv  so  as  to  verify  the 
allegation  as  to  the  rendition  of  the  judgment 


complained  of,  this  court  cannot  lewrae  a  Jadg- 
ment  of  the  superior  court  overmling  the  cer- 
tiorari. Landrum  v.  Moss,  1  Ga.  App.  218; 
Stoner  v.  Magins,  43  S.  E.  45,  118  Ga.  797; 
Manning  v.  Gainesville,  53  S.  E.  1002,  125^ 
239 ;  Jessey  v.  Dean,  50  S.  E.  139,  122  Ga.  371. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gilmer  Oouiif 
ty ;  Geo.  P.  Gober,  Judge. 

Action  by  J.  G.  Smltl^  and  others,  commis- 
sloneim,  against  T.  R.  Ratcliff.  From  a  judg- 
ment of  the  superior  court  overruling  cer- 
tiorari on  judgment  for  the  commissioners, 
defendant  brings  error.    Affirmed. 

A.  N.  Edwards  and  N.  A.  Morris,  for  plain- 
tiff in  error.  B.  F.  Simpson,  for  defendants 
in  error. 

HILL,  0.  J.    Judgment  affirmed. 

(2  Qa.  App.  378) 
MATOR  AND  COUNCIL  OF  AMBRIOUS  v. 

JOHNSON.    (No.  391.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Municipal     Cobforations  —  Defbctive 

StBESiTS 

Municipal  corporations  are  required  to  keep 
their  streets  and  sidewalks  in  safe  condition  for 
travel  in  the  ordinary  modes  by  day  and  by 
night;  and  are  responsible  if  they  fail  to  exer- 
cise ordinary  and  reasonable  care  and  dillgenca 
for  the  accomplishment  of  this  end. 

[Ed.  Note.--For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  8  1616.] 

2.  Samb— Cabs  ov  Tbavelbb. 

A  traveler  using  a  street  or  sidewalk  is 
required  to  use  ordinary  care  to  avoid  being  in- 
jured by  any  defect  therein  or  obstruction  there- 
on. What  amount  of  lookout  for  defects  or  ob- 
structions he  must  observe  in  order  to  meet 
this  requirement  is  a  question  of  fact  for  the 
jurv,  to  be  determined  by  the  circumstances  of 
each  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  (}orporations,  H  1673,  1754- 
1756.] 

3.  Negligence— Obdinaby  Cabe. 

An  instruction  to  the  jury  which,  in  at- 
tempting to  define  ordinary  care,  makes  the 
jurors  the  standard  of  what  is  a  prudent  per- 
son, is  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  S  372.] 

4.  Dedication  -^  Acobftancs  —  Nbcessitt  — 
Evidence. 

In  order  to  bind  a  mnnicipal  corporation 
for  the  care  of  a  strip  of  land  offered  by  an 
abutting  owner  as  a  sidewalk,  acceptance  by  the 
proper  city  authorities  must  l>e  shown.  Hie  ac- 
ceptance may  be  express  or  implied.  If  ex- 
press, it  can  be  shown  only  by  the  minutes  of 
the  official  tribunal.  If  implied,  it  may  be 
shown  by  proof  that  the  sidewalk  was  worked 
and  used  undet  authority  of  the  council,  ot 
other  body  having  such  matters  in  charse. 
Testimony  that  work  was  done  upon  the  side- 
walk by  the  street  hands  of  the  municipality, 
or  by  its  engineer,  or  under  the  directions  of  its 
street  committee,  is  admissible  for  the  purpose 
of  raising  the  inference  that  the  work  was  done 
by  authority  of  the  municipal  body. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  U  64,  83.] 

(Syllabus  by  the  CourL) 

Error  from  City  Court  of  Americus;  CL  B. 
Crh3p,  Judge. 
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Action  by  Aline  Johnson  against  tHe  may- 
or and  council  of  Americus.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re* 
Tersed. 

Lane,  Maynard  &  Hooper,  for  plaintiff  In 
error.  B.  A.  Nisbet  and  Blalock  &  Cobb, 
for  defendant  In  error. 

POWELL,  J.  The  plaintiff  obtained  a 
verdict  against  the  city  of  Americus  on  ac- 
count of  injuries  received  by  her  through  her 
having  fallen  over  a  stump  which  she  claim- 
ed was  situated  upon  the  sidewalk  on  the 
north  side  of  Church  street,  in  that  city.  There 
was  sharp  conflict  In  the  testimony  as  to 
whether  the  stump  was  within  or  without 
the  northern  margin  of  the  sidewalk,  and 
also  as  to  whether  the  walk  on  the  north 
side  of  the  street  was  a  sidewalk,  in  the 
sense  of  a  walk  used  as  a  portion  of  a  public 
street  and  under  the  control  and  responsibili- 
ty of  the  city  government  The  injury  oc^ 
curred  at  night;  but  there  was  an  electric 
arc  lamp  nearby.  The  plaintiff  admitted 
that  she  had  seen  the  stump  prior  to  the  time 
of  the  Injury;  but  explained  that  she  had 
been  accustomed  to  use  the  walk  on  the 
south  side  of  the  street,  and  was  present  on 
the  north  side  on  this  occasion  only  by  rea- 
son of  the  fact  that  the  other  side  was  tem- 
porarily obstructed,  and  that  It  had  escaped 
her  attention  and  memory  that  there  was  a 
stump  on  the  walk  she  was  using.  The  de- 
fendant Introduced  proof  showing  that,  un- 
-der  the  deeds  by  which  the  city  held  title  to 
the  street,  this  stump  and  probably  the  entire 
walk  on  the  north  side  of  the  street  were 
beyond  the  limits  of  the  street  The  plain- 
tiff Introduced  evidence  showing  that  the 
owner  of  the  abutting  property  on  the  north 
side  of  the  street  had  set  his  fences  back,  and 
t&ad  offered  a  dedication  of  the  strip  of  land 
on  which  the  stump  was  situated  for  the 
purposes  of  a  sidewalk,  and  that  the  street 
force  of  the  city  had  worked  It  as  a  part  of 
the  street  The  minutes  of  the  city  council 
were  Introduced,  showing  that  that  body  had 
never  formally  accepted  the  dedication.  In 
the  motion  for  a  new  trial  several  exceptions 
were  taken  to  Instructions  of  the  court  to 
the  Jury,  and  to  rulings  upon  evidence.  Up- 
on that  motion  being  overruled,  the  city 
brings  error. 

1.  The  degree  of  diligence  required  of  mu- 
nicipal corporations  In  the  maintenance  of 
tbetar  streets  and  sidewalks  Is  now  well  set* 
tied.  It  Is  required  that  they  keep  their 
streets  and  sidewalks  In  safe  condition  for 
travel  In  the  ordinary  modes  by  day  and  by 
night;  and  they  are  responsible  for  a  failure 
to  exercise  ordinary  and  reasonable  care  and 
diligence  to  this  end.  Whether  they  have 
exercised  that  care  and  diligence  Is  a  ques- 
tion of  fact,  to  be  determined  by  the  cir- 
cumstances of  each  case.  In  determining 
this  question,  regard  must  be  had  as  to 
whether  the  street  Is  newly  opened  or  has 
been  in  existence  for  some  time,  whether  the 


municipality  Is  small  and  poor,  or  populous 
and  wealthy,  whether  the  street  Is  a  fre- 
quented thoroughfare  or  a  remote  passage- 
way. After  viewing  these  and  all  other 
legitimate  considerations,  the  Jury  must  de* 
termlne  whether,  in  the  light  of  all  the  cir- 
cumstances, the  municipality  has  used  rea* 
sonable  diligence  to  make  the  highway  safe. 
Idlett  ▼.  Atlanta.  123  Ga.  821,  51  S.  B.  700; 
City  OouncU  of  Augusta  v.  Tharpe,  113  6a. 
152,  38  S.  E.  889,  and  citations;  Elliott's 
Roads  and  Streets,  §  613. 

2.  The  court  instructed  the  Jury  as  follows': 
•*I  charge  you  that  there  Is  no.  duty  on  a  per- 
son walking  on  a  sidewalk  to  watch  for  the 
condition  of  the  sidewalk,  bec^ause  the  law 
Imposes  it  upon  the  municipality  to  have  It 
reasonably  safe."  EiVery  person  Is  bound  to 
ordinary  care  to  prevent  injury  to  himself 
from  another's  negligence.  The  Judge  In  an- 
other portion  of  the  charge  gave  the  Jury  this 
principle;  but  this,  Instead  of  curing  the 
error,  tended  to  aggravate  it,  for,  when  the 
two  instructions  are  taken  together,  it  is 
tantamount  to  saying  that,  while  every  per- 
son Is  bound  to  exercise  ordinary  care  to 
.prevent  Injury  to  himself,  this  degree?  of  care 
would  not  require  him  to  watch  for  the  con- 
dition of  the  sidewalk.  This  Is  obviously  a 
question  for  the  Jury.  Dethrage  v.  Rome, 
125  Ga.  804,  54  S.  E.  654.  While  the  Jury 
may  take  Into  consideration  the  duty  of  the 
municipality  to  keep  the  sidewalk  safe,  as 
a  circumstance  tending  to  excuse  the  plain- 
tiff from  e^tercislng  as  much  caution  for  his 
own  protection  as  otherwise  he  ought  to  use, 
yet  this  is  to  be  given  only  such  weight  In 
determining  the  matter  of  his  contributory 
negligence  as  the  Jury  may  believe  it  Is  en- 
titled to  under  all  the  facts  of  the  case.  In 
this  case  the  plaintiff  knew  there  was  a 
stump  on  the  sidewalk.  Some  courts  hold 
that  this  mere  knowledge  would  defeat  a 
recovery;  but  our  courts,  following  the 
stronger  current  of  authority,  hold  that  the 
plaintiff's  knowledge  of  the  defect  is  not  con- 
clusive upon  this  subject  "The  fact  that  a 
traveler  voluntarily  attempts  to  pass  with 
knowledge  of  the  defect  or  obstruction  is  not 
ordinarily  conclusive  evidence  of  a  want  of 
due  care:  but  if  he  has  or  ought  to  have 
notice  thereof,  he  must  exercise  such  care  as 
the  circumstances  demand,  and.  If  an  ordi- 
narily prudent  person  would  not  attempt  to 
pass  under  the  circumstances,  he  will  be 
guilty  of  contributory  ne^gllgence."  Elliott 
Roads  and  Streets,  S  636.  Idlett  v.  Atlanta, 
123  Ga.  823,  51  S.  B.  710,  and  citations;  Har- 
rell  V.  Macon,  1  Ga.  App.  413,  58  S.  E.  124, 
and  citations.  One  of  the  exceptions  taken 
In  the  record  is  that  the  court  erred  In  fail- 
ing to  charge  the  Jury  "that,  If  the  plaintiff 
knew  that  the  stump  over  which  she  fell  was 
upon  the  sidewalk,  a  greater  degree  of  dili- 
gence should  have  been  exercised  upon  her 
part  to  avoid  the  Injury,  and  that.  If  she  fail- 
ed to  exercise  a  greater  degree  of  diligence 
than  that  required  of  a  person  walking  along 
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the  sidewalk  and  having  no  Isnowledge  of 
any  defect  or  obstruction  in  the  sidewalk,  she 
would  not  be  entitled  to  recover."  From 
what  has  just  been  said  it  is  manifest  that 
this  exception  is  not  well  taken.  The  degree 
of  care  is  the  same  whether  the  traveler  has 
knowledge  of  the  defect  or  not  Ordinary 
care  and  diligence  Is  the  requirement  in  ei- 
ther situation.  To  constitute  ordinary  care 
in  the  case  where  knowledge  exists  may  re- 
quire the  exercise  of  more  caution,  of  more 
forethought,  of  more  circumspection,  or  the 
employment  of  more  acts  of  prudence  than 
in  the  case  where  the  knowledge  does  not 
exist,  but  the  degree  of  care  is  always  the 
sama  The  court  should  leave  to  the  Jury, 
nntrammeled  by  any  Intimations  furttier 
than  a  statement  of  the  general  legal  rules 
applicable,  the  whole  question  of  what  acts 
the  plaintiff  should  have  done  or  should  haye 
refrained  from  doing  under  the  particular 
situation. 

•  3.  In  defining  ordinary  care  the  trial  judge 
used  this  language  to  the  jury:  "Ordinary 
care  is  that  care  which  you  and  the  gener- 
ality of  men  would  exercise  in  taking  care 
of  your  own  property  and  affairs."  A  charge^ 
which  makes  the  individual  jurors  the  stand- 
ard of  prudence  is  erroneous.  Ck)leman  v. 
Allen,  79  Ga.  64S,  5  S.  B.  204,  11  Am.  St 
Rep.  449.  The  Individual  jurors  might  be 
extremely  cautious  men,  or,  on  the  other 
hand,  might  be  somewhat  careless;  for  up- 
rightness and  intelligence,  not  care  an'd  cau- 
tion In  handling  one*s  affairs,  is  the  test  of 
the  qualification  of  a  juror,  but  from  that 
intelligence,  "from  their  observation,  from 
their  common  sense,  their  common  knowledge 
and  experience"  the  jurors  determine  the 
standard  of  ordinary  prudence,  of  ordinary 
care  and  diligpnce.  Broyles  ▼.  Prisock,  97 
Ga.  648,  25  S.  B.  389. 

4.  To  constitute  a  sidewalk  a  portion  of  a 
public  street  by  dedication,  both  dedication 
and  acceptance  must  appear;  but  both  these 
elements  may  be  shown  by  implication.  To 
bind  the  city,  the  acceptance  must  be  made 
by  the  public  authorities;  as  to  the  city  of 
Americus,  under  section  43  of  its  charter, 
by  the  mayor  and  city  council.  Acts  1889,  p. 
972.  If  a  formal  acceptance  be  relied  upon, 
this  can  be  shown  only  by  the  minutes  of 
the  council.  Parsons  v.  Trustees,  44  Ga.  538. 
If  implied  acceptance  be  relied  upon,  it  may 
be  shown  by  proof  that  the  street  or  walk 
was  used  or  worked  as  a  highway  under 
the  authority  of  the  council.  Mere  use  by 
the  members  of  the  public  is  not  sufilcient 
"Acceptance  may  be  implied  from  repairs 
made  and  ordered,  or  knowingly  paid  for  by 
the  authorities  which  have  the  legal  power 
to  adopt  the  street  or  highway."  Abbott's 
Municipal  CJorp.  S  736;  Kelsoe  v.  Oglethorpe, 
120  Ga.  954,  48  S.  E.  366,  102  Am.  St  Rep. 
138 ;  Georgia  R.  Co.  v.  Atlanta,  118  Ga.  489, 
45  S.  E.  256;  Parsons  v.  Trustees,  supra; 
Elliott's  Roads  and  Streets,  §§  151-154. 
There  was  sufficient  evidence  both  as  to  the 


dedication  and  acceptance  to  authorize  the 
submission  of  the  same  to  the  jury.  Testi- 
mony that  work  was  done  upon  the  sidewalk 
by  the  street  bands  of  the  city,  or  by  the  city 
engineer,  or  under  the  direction  of  members 
of  the  street  committee,  is  admissible  for  the 
purpose  of  raising  the  implication  that  the 
work  was  done  under  authority  of  the  city 
council. 

There  being  evidence  tending  to  show  tbat 
the  stump  was  not  on  the  land  originally 
bought  by  the  city  for  a  street  and  also  a 
dispute  as  to  whether  the  street  had  been 
widened  by  the  donation  of  the  abutting 
landowner  and  acceptance  by  the  city  of  an 
additional  strip  to  be  used  for  the  sidewalk, 
both  these  questions  should  have  been  sub- 
mitted to  the  jury. 

Judgment  reversed. 


(S  Qa.  App.  337) 
LEE  &  ANDERSON  ▼.  LOUISVILLE  &  N. 

R.  CX).  et  al.    (No.  287.) 
(Court  of  Appeals  of  Georgia.    July  18,  1907.) 

1.  Gabnishment—Propebty     Subject  —  Set- 
tlement OF  Tort. 

When  a  summons  of  Kamishment  has  been 
served  upon  the  defendant  m  an  action  for  dam- 
ages, and  when,  in  compromise  of  such  an  ac- 
tion, an  agreement  is  made  by  the  defendant 
thus  garnished  to  settle  the  plaintiff's  claims 
for  injuries  alleged,  the  proceeds  of  such  agree- 
ment or  the  sum  agreed  to  be  paid  is  subject  to 
garnishment  issued  in  behalf  of  a  creditor  of 
the  plaintiff  in  the  suit  for  damages.  While 
liability  on  the  tort  is  not  garnishable,  the 
amount  agreed  to  be  paid  in  settlement  there- 
of is  subject  to  garnishment.  He  who  disre- 
gards a  summons  of  garnishment  does  so  at  his 
peril. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  24,  Garnishment,  S§  214r-2ia] 

(Syllabus  by  the  Court) 

2.  Same. 

Liabilities  for  torts  are  not  subject  to  gar- 
nishment until  liquidated  by  judgment  or  other- 
wise. The  burden  is  on  the  plaintiff  to  show, 
upon  traverse,  that  funds  have  come  into  the 
garnishee's  hands,  prior  to  the  service  of  the 
summons  of  garnishment  or  pending  the  same, 
subject  to  the  proceedings.  This  is  not  done  by 
showing  that  the  defendant  claimed  a  cause  of 
action  for  tort  against  the  garnishee,  and  that 
without  admitting  liability  the  garnishee,  after 
service  of  summons,  bought  peace  by  paying  to 
the  defendant  a  sum  of  money  in  cash  or  in  a 
negotiable  instrument  which  the  defendant  ina- 
mediately  negotiated  to  a  third  person;  it  not 
appearing  that  there  was  any  other  agreement 
liquidating  the  defendant's  demand  acainst  th« 
garnishee.    (Per  Powell,  J.,  dissenting!) 

Error  from  Suijerior  Court,  Newton  Coun- 
ty;   L.  S.  Roan,  Judge. 

Action  by  Lee  &  Anderson  against  J.  T. 
Wright  Judgment  for  plaintiffs.  Summons 
of  garnishment  served  on  the  Louisville  & 
Nashville  Railroad  Company  and  others. 
Judgment  for  garnishees,  and  plaintiff  bring^s 
error.    Reversed. 

Rogers  &  Knox,  for  plaintiff  in  error.  Jos. 
B.  &  Bryan  Cumming  and  J.  M.  Pace^  for 
defendants  in  error. 
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RUSSELL,  J.  Lee  &  Anderson  beld  a  fL 
fa.  against  J.  Tom  Wright,  obtained  in  the 
bounty  court  of  Newton  county.  Snnunons  of 
garnishment,  based  upon  this  judgment,  was 
served  on  certain  railroad  companies  on  the 
24th  of  April,  1006,  requiring  them  to  answer 
at  the  July  term,  1006,  of  Newton  county 
court,  what  property,  money,  or  effects  of 
the  defendant  they  had  at  the  date  of  the 
service  of  the  summons  of  garnishment,  and 
also  what  property,  money  or  effects  of  the 
defendant  may  have  come  into  their  hands 
at  any  time  from  the  date  of  said  service  to 
the  date  of  the  answer,  and  also  what  they 
owed  the  defendant  at  the  date  of  the  serv- 
ioe,  and  also  what  they  may  have  become  in- 
debted to  the  defendant  at  any  time  between 
the  date  of  the  service  of  the  summons  and 
the  answer.  At  the  time  of  the  service  of 
said  summons  there  was  pending  in  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
em  District  of  Georgia,  at  Atlanta,  a  suit 
for  $15,000  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  on  March  4, 
1905,  in  which  said  J.  T.  Wright  was  plain- 
tiff and  the  garnishees  were  defendants  On 
the  14th  day  of  May,  1906,  while  the  trial 
of  said  case  was  in  progresf^  there  was  a 
parley  between  plaintiff  and  defendants 
therein,  the  outcome  of  which  was  that  the 
garnishees  agreed  to  pay  J.  T.  Wright  the 
sum  of  $1,750  in  full  settlement  and  release 
of  any  and  all  claims  whatsoever  growing 
out  of  said  lujury.  On  the  same  day  the 
garnishees  gave  to  Wright  a  sight  draft  for 
$1,750  in  full  settlement  of  any  and  all  claims 
and  damages  Incident  to  the  alleged  personal 
Injuries,  which  draft  was  paid  bv  the  gar- 
nishees on  the  15t)i  day  of  May,  1906,  in  full. 
The  garnishees  thus  ignored  the  garnishment 
of  plaintiffs  in  fl.  fa.,  and  paid  the  whole 
amount  of  said  $1,750  to  said  Wright  The 
garnishees  filed  their  answer  at  the  July 
term,  1006,  of  the  county  court  of  Newton 
county,  denying  that  they  were  indebted  to 
J.  T.  Wright  at  the  time  of  the  service  of  the 
summons  of  garnishment,  or  that  they  had 
become  indebted  to  him  at  any  time  since  the 
service,  in  any  sum  whatever  which  was  sub- 
ject to  the  process  of  garnishment,  or  that 
they  owed  him  any  debt;  but  the  answer 
stated  the  facts  substantially  as  herein  set 
out.  The  answer  was  traversed  by  the  plain- 
tiffs in  fi.  fa.,  and  the  case  was  appealed  by 
consent  to  the  superior  court  On  the  trial 
the  plaintiffs  tendered  in*  evidence  their  fi. 
fa.  against  Wright,  obtained  at  the  October 
term,  1003,  of  Newton  county  court,  for  the 
principal  sum  of  $201.34 ;  also,  certified  copies 
of  the  suit  in  the  United  States  court  and  of 
the  judgment  of  that  court  withdrawing  the 
case  from  the  jury  and  dismissing  It;  also, 
the  paid  draft  given  by  the  garnishees  to 
said  Wright  for  $1,750  in  full  settlement  of 
his  claim  for  damages  from  personal  in- 
juries. The  court  rendered  judgment  against 
the  traverse  and  in  favor  of  the  garnishees 
and  the  plaintiffs  excepted,  Insisting  that  the 


garnishees  acted  in  their  own  wrong  in  Ignor* 
ing  the  garnishment  and  paying  the  defend- 
ant the  full  amount  of  money,  as  the  sum- 
mons of  garnishment  operatea  as  a  lien  from 
the  time  of  service  up  to  the  time  of  making 
the  answer,  and  that  by  no  act  of  the  debtor 
or  the  garnishees  or  both  could  the  lien  be 
defeated. 

Two  questions  are  presented.  Is  the  fund, 
for  any  reason  of  law  or  public  policy,  ex- 
empt from  garnishment?  Or  are  the  gar- 
nishees protected  by  reason  of  the  fact  that 
the  draft  outstanding  in  the  hands  of  other 
persons  might  subject  them  to  liability  to 
pay  the  amount  a  second  time?  A  claim  for 
tort  is  not  subject-matter  of  garnishment; 
and  it  is  insisted  that  agreements  to  settle 
or  compromise  should  not  be  hampered  or 
thwarted,  because  It  is  to  the  public  interest 
that  such  cases  be  settled.  The  draft  in  this 
case  was  drawn  by  a  railroad  company  on 
itself  "An  order  for  money,  drawn  by  a 
municipal  corporation  upon  its  own  treasur- 
er, payable  upon  demand  and  without  condi- 
tion, is  in  effect  a  promissory  note  and  is  'an 
unconditional  contract  in  writing'  within  the 
meaning  of  Civ.  Code  1805,  S  4134."  Morgan 
V.  Cohutta,  120  Ga.  423,  47  S.  B.  971.  Then, 
could  a  promissory  note  be  garnished?  We 
think  the  court  erred  in  finding  against  the 
traverse.  Every  facility  should  be  afforded 
to  creditors  for  the  collection  of  dettts,  and 
the  processes  of  courts  should  not  be  disre- 
garded and  contemned  unless  the  right  to 
ignore  them  is  unquestioned.  With  the  ex- 
ceptions hereafter  mentioned,  garnishment 
reaches  everything  due  at  the  time  of  service 
of  garnishment  and  everything  becoming  due 
by  the  garnishee  to  the  debtor  up  to  the 
time  of  the  answer.  Having  been  served 
with  process  of  garnishment  if  there  is  any 
time  between  the  service  of  the  summons 
and  the  date  of  his  answer  when  he  becomes 
Indebted  to  the  garnishing  plaintiff's  debtor, 
no  matter  what  the  manner  of  his  payment, 
he  pays  at  his  own  peril.  The  public  policy 
which  favors  the  compromise  and  settlement 
of  lawsuits  is  not  superior  to  the  public 
policy  in  favor  of  collecting  a  just  debt  and 
requiring  that  the  proper  notice  be  taken  of 
the  process  of  the  courts.  The  question  then 
is:  Was  there  any  time  after  the  service 
of  the  summons  when  the  garnishees  in  this 
case  were  indebted  to  Wright  the  defend- 
ant in  garnishment?  If  there  was  any  such 
time,  the  lien  of  the  garnishment  would  at- 
tach. It  is  Immaterial  whether  the  garnish- 
ees were  liable  to  Wright  In  tort  or  not;  for 
that  liability  is  not  subject  to  garnishment 
See  Holmes  v.  Pope,  1  Ga.  App.  338,  58  S.  B. 
281.  The  fact  that  Wright  was  plaintiff  in 
an  action  for  damages  arising  from  personal 
injuries  to  himself  is  therefore  immaterial, 
unless  for  some  reason  or  in  some  way  It  be- 
came the  occasion  of  a  contract  by  which  the 
garnishees  became  Indebted  to  him.  We 
think  the  undisputed  evidence  shows  that 
a  debt  from  the  garnishees  ta  Wright  was 
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created  by  the  proposition  to  pay  him  $1,760 
and  bis  acceptance,  it  was  not  payment, 
but  it  was  a  promise  to  pay,  supported  by 
the  consideration  that  be  would  dismiss  the 
suit  It  was  a  mutual  understanding,  creat- 
ing an  obligation  on  the  part  of  each  of  the 
parties  and  enforceable  by  either  on  his  com- 
pliance with  his  agreement. 

The  fact  that  the  garnishees  denied  liabil- 
ity as  to  Wright's  suit  Is  inconsequential  in 
the  case.  They  bought  their  peace  for  the 
fixed  stipulated  price  which  Wright  charged 
for  it  The  bargain  was  struck,  and  they 
owed  him  for  their  purchase  until  they  paid 
him.  The  draft  was,  in  effect,  a  promissory 
note,  but  neither  the  draft  nor  note  is  the 
debt.  Each  is  only  evidence  of  a  debt 
which  antecedes  it.  The  note  would  presume 
the  existence  of  a  debt,  but  a  debt  does  not 
depend  upon  the  creation  of  either  draft  or 
note.  When  the  parties  in  the  case  in  the 
United  States  court  made  their  bargain  by 
which  the  garnishees  promised  to  pay  Wright 
$1,750,  they  could  have  paid  it  in  cash  as 
well  as  by  draft.  If  they  could,  then  the 
fact  that  they  gave  a  draft  is  Immaterial  in 
the  elucidation  of  the  question  as  to  whether 
they  are  subject  to  garnishment.  To  say 
this  would  be  to  hold  that  the  length  of 
time  required  to  discharge  a  debt  determines 
the  question  as  to  whether  it  is  such  a  debt 
as  will  be  reached  by  garnishment  already  of 
force  and  served  upon  the  garnishee.  If  a 
garnishee's  promissory  note  or  negotiable 
draft  is  outstanding  when  the  garnishment  is 
sued  out,  the  garnishee  is  protected,  to  pre- 
vent him  from  having  to  pay  the  debt  twice. 
But  where  a  garnishee,  having  no  obligation 
to  pay  outstanding  voluntarily  assumes  one 
to  the  debtor  of  a  garnishing  creditor,  he 
cannot  invoke  protection  against  a  creditor 
which  he  himself  has  created.  The  garnish- 
ees insist  that  to  hold  them  subject  in  this 
case  would  be  to  prevent  sales  for  tosh  by 
a  debtor  where  a  possible  purchaser  has  been 
garnlsheed.  We  do  not  think  this  of  neces- 
sity follows.  We  are,  at  least,  not  called  up- 
dn  to  so  decide.  Whether  this  is  or  is  not 
true  when  the  garnishees  gave  Wright  the 
draft  on  themselves,  it  was  to  all  Intents  and 
purposes  a  promissory  note  due  and  payable 
on  demand;  and  it  cannot  be  questioned  that 
the  debt  thus  evidenced,  not  being  for  any 
admitted  or  established  liability  in  tort,  is 
subject  to  garnishment.  The  very  learned 
counsel  for  the  defendants  in  error  insists 
that,  in  accordance  with  the  provisions  of 
the  garnishment  law  applicable  to  negotiable 
instruments,  the  garnishees  from  the  moment 
they  gave  the  check  or  sight  draft  were  in- 
debted, not  to  Wright,  but  to  whomsoever 
was  the  bona  fide  holder  at  the  time  it  was 
presented  for  payment  We  do  not  think 
that  a  garnishee  required  by  mandate  of  the 
court  to  answer  as  to  his  relation  and  status, 
whether  as  to  property  in  his  hands  or  debt 
due  by  him,  should  be  allowed  to  nullify  the 
process  of  the  court,  and  at  the  same  time 


claim  Its  protection  against  his  own  act 
But  whether,  or  not  we  are  right  in  this 
opinion,  when  the  debt  is  evidenced  by  a 
draft  drawn  by  one  on  himself,  the  rule  re> 
lied  upon  is  not  applicable. 

We  have  considered  the  case  wholly  from 
the  position  that  there  was  no  property  in 
the  hands  of  the  garnishee  up  to  the  time  of 
the  answer,  and  that  the  only  question  to  be 
considered  was  whether  any  debt  at  any 
time  prior  to  the  answer,  became  due  by  th^ 
garnishee  to  Wright,  the  defendant  in  gar- 
nishment. We  have  borne  in  mind  the  uni- 
form ruling  that  liability  for  tort  is  not  a 
debt,  and  that  the  debt  which  arose  was  in- 
<iependent  of  any  such  liability,  and  that  as 
iijslsted  by  the  garnishees  (defendants  in  the 
action  for  damages),  no  such  liability  in  fact 
existed..  But  while  liability  for  tort  is  not 
a  debt  the  fact  must  not  be  lost  sight  of 
that  a  garnishee  is  not  only  required  to  an- 
swer what  he  owes  the  defendant  but  he  is 
also  made  responsible  to  account  to  the  court 
for  any  property  of  the  debtor  subject  to 
the  garnishee's  control  and  disposal.  If  A., 
having  B.'s  horse  in  his  hands  as  bailee,  an- 
swers that  after  being  garnished  he  exchang- 
ed him  by  B^  order,  for  a  piece  of  land  in 
Alabama,  not  subject  to  the  garnishment, 
would  he  be  discharged?  If,  then,  the  gar- 
nishees had  any  property  of  Wright  in  their 
hands,  the  lien  of  the  gamlsiiment  would 
attach,  and  they  could  not  change  Its  status 
or  character.  And,  while  liability  for  tort 
is  not  subject  to  garnishment,  that  a  claim 
arising  from  a  tort  is  property  has  been  held 
by  the  Supreme  Ck>urt  In  Banks  r.  Mc- 
Candless,  119  Ga.  798,  47  S.  B.  332,  it  was 
expressly  held  that  the  <^ntingent  liability 
of  a  tort-feasor  is  property  which  the  debtor 
cannot  transfer  to  the  Injury  of  a  creditor. 
If  this  be  true,  and  if  it  is  based  upon  any 
sound  reason,  can  the  debtor,  v^ith  the  aid 
of  the  garnishing  creditor,  be  permitted  to 
put  the  property  where  a  creditor  cannot 
reach  it?  If  it  be  property  subject  to  a  cred- 
itor's demand,  as  expressly  held  in  69  and 
119  €ra.,  will  not  garnishment  hold  it  until 
the  proper  tribunal  may  at  least  have  an  op- 
"portunity  of  adjudging  whether  it  la  or  is  not 
exempt  from,  the  process?  We  think  so.  The 
extent  of  the  holding  as  to  liability  for  tort 
was  that  such  liability  was  not  a  debt  sub- 
ject to  garnishment.  The  reason  for  this  is 
apparent  because  the  amount  has  not  been 
ascertained;  for,*  after  judgment  garnish- 
ment is  effective  to  fix  a  lien  on  the  recovery. 
Under  the  ruling  in  Westmoreland  v.  Powell, 
59  Ga.  258,  the  term  ''debtor"  is  applicable 
to  tort-feasors,  and  Is  extended  so  as  to  In- 
clude "one  who  owes  another  for  an  unas- 
certained damage  to  person  or  property,'*  so 
far  as  fraudulent  conveyances  by  that  debtor 
is  concerned.  And  following  this  with  the 
ruling  in  119  Ga.,  47  S.  E.,  supra,  the  court 
in  our  opinion,  makes  the  principle  applica- 
ble to  garnishments  by  holding  that  an  un- 
ascertained claim  for  damage  Is  propertj^. 
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And  we  see  no  conflict  In  these  holdings.  A 
claim  for  unliquidated  damages  may  be  prop- 
erty (its  Talue  dependent  upon  circumstances 
very  great  or  very  small),  while  It  cannot 
be  a  debt  because  the  amount  is  unknown. 
As  property  the  claim  of  Wright  in  this  case 
was  subject  to  garnishment,  and  as  a  prom- 
ise of  the  garnishees  to  pay  a  certai&  sum, 
whereby  a  debt  was  created,  it  was  no  less 
subject.  In  either  event  the  judgment  of  the 
trial  jud^e  was  erroneous. 
Judgment  reversed. 

POWELL,  J.  (dissenting).  I  will  outline 
my  reasons  for  dissenting  in  this  case.  Be- 
fore the  plaintiffs  could  recover  against  the 
garnishees  (the  railroad  companies),  it  was 
incumbent  upon  them  to  show  that  the  gar- 
nishees were  indebted  to  the  defendant 
(Wright)  at  the  time  of  the  service  of  the 
summons  of  garnishment,  or  became  indebted 
between  that  date  and  the  time  of  filing  their 
answer.  Proof  that  at  the  time  of  the  service 
of  the  summons  an  action  was  pending  by 
Wright  against  the  railroad  companies  is 
not  proof  that  the  companies  were  really  in- 
debted to  him.  This  would  be  true  even  as 
to  an  action  ez  contractu ;  and  it  is  irrefraga- 
bly  true  as  to  an^  action  for  tort.  Gamble  v. 
Central  R.  C3o.,  80  Ga.  595,  7  S.  B.  815,  12 
Am.  St.  Rep.  276.  If  it  had  been  shown  that, 
as  a  result  of  either  form  of  action,  a  final 
unappealed  judgment  had  been  rendered,  this 
would  have  been  sufficient  evidence  of  an  in- 
debtedness from  and  after  the  rendition  of 
the  judgment.  In  the  case  at  bar  no  final 
judgment  was  ever  rendered.  Did  the  rail- 
road companies,  then,  become  indebted  be- 
tween the  service  of  the  summons  of  garnish- 
ment and  the  date  of  the  answer  thereto? 
If  the  parties  merely  liquidated,  by  agree- 
ment, an  admitted  or  established  tort,  the 
question  should  be  answered  in  the  affirma- 
tive. From  the  record  It  is  clear  they  did 
not  do  this.  In  the  very  proposition  of  set- 
tlement the  companies  denied  liability,  and 
merely  offered,  as  a  cash  transaction,  to  buy 
peace.  They  oflPered  to  buy  for  cash  some- 
thing which  was  not,  at  least  so  far  as  the 
proof  shows,  a  liability  against  them.  This 
they  could  do  without  incurring  an  indebt- 
edness; for  in  cash  transactions  no  indebt- 
edness is  contemplated  by  the  parties,  or  by 
the  law.  Bergan  v.  Magnus,  98  Ga.  514,  25 
S.  E.  570;  Mathewson  v.  Belmont  Company, 
76  Ga.  359 ;  Emery  v.  Atlanta  Exchange,  88 
Ga.  325,  14  S.  E.  556.  It  was  a  cash  transac- 
tion; but  it  is  said  that  the  companies  did 
not  pay  In  cash.  They  did  the  same  thing. 
They  paid  by  a  negotiable  instrument;  and, 
as  Lord  Mansfleljd  says  of  such  Instruments 
In  the  case  of  Miller  v.  Race,  1  Burr.  457: 
•'Now  they  are  not  goods,  not  securities,  nor 
documents  for  debts,  nor  are  so  esteemed; 
but  are  treated  as  money,  as  cash,  in  the 
ordinary  course  and  transaction  of  business 
by  the  general  consent  of  mankind,  which 
gives  them  the  credit  and  currency  of  money 


to  all  intents  and  purposes.  They  are  as 
much  money  as  guineas  themselves  are,  or 
any  other  current  coin  that  is  used  in  com* 
mon  payments  as  money  or  cash."  Indeed, 
this  court  and  the  Supreme  Court  recognize 
that  an  indebtedness  by  negotiable  instru- 
ihent  is  not  subject  to  garnishment,  unless 
the  garnishing  creditor  shows  that  the  bill 
has  become  past  due  in  the  hands  of  the 
defendant,  or  that  it  is  otherwise  so  im- 
pounded that  possibility  of  Its  negotiation  is 
excluded.  Of  course,  if  the  draft  given  to 
Wright  was  not  a  negotiable  instrument  my 
whole  argument  falls.  It  was  In  the  follow- 
ing form:  "$1,750.00.  Georgia  Railroad. 
Atlanta,  Ga.  May  14,  1906.  At  sight  pay  to 
the  order  of  John  T.  Wright  the  sum  of 
seventeen  hundred  and  fifty  dollars,  in  full 
settlement  of  any  and  all  clahns  and  damages 
Incident  to  alleged  personal  injuries  sus- 
tained at  Atlanta,  Ga.,  in  the  Union  Passen* 
ger  Depot  on  March  4,  1905.  To  W.  S.  Mor- 
ris, Esq.,  Treasurer,  Ga.  R.  R.  Augusta,  Ga. 
Jos.  B.  Gumming,  Gen.  Counsel  Ga.  R.  R." 
Indorsed:  "John  T.  Wright."  Also:  "Pay 
to  the  order  of  any  bank  or  banker.  Prior 
endorsements  guaranteed.  May  14,  1906. 
Fourth  National  Bank  of  Atlanta,  Ga.,  Chas. 
J.  Ryan,  Cashier."  "A  bill  of  exchange  may 
be  drawn  upon  the  drawer  himself,  and  is 
then  in  effect  the  promissory  note  or  the  ac- 
cepted bill  of  the  drawer  at  the  holder's  elec- 
tion; and  this  is  true  in  general  of  a  bill 
or  a  draft  drawn  by  a  principal  on  his  agent, 
or  by  an  agent  on  his  principal,  or  in  the 
prlndpal's  business  by  one  agent  on  another." 
7  Cyc.  569.  Treated  purely  as  a  promissory 
note,  the  Instrument  in  question  may  be  prop- 
erly considered  as  past  due,  and  tnerefore 
not  negotiable  from  the  moment  of  its  issue, 
under  the  rule  stated  in  Civ  Code  1895,  f 
3700.  Under  the  same  section,  if  treated 
(as  the  holder  was  entitled  to  do  at  his  op- 
tion) as  a  bill  of  exchange,  it  was  not  due 
until  presented  for  payment,  if  presented 
in  a  reasonable  time.  The  intention  of  the 
parties  as  derived  from  the  form  and  nature 
of  the  instrimient  largely  controls.  It  was 
manifestly  not  the  purpose  of  the  railroad 
company  to  give  its  note  payable  on  demand, 
but  to  give  a  draft  made  in  Atlanta,  and  not 
payable  until  it  could  be  presented  in  Au- 
gusta, and  to  have  it  operate  and  pass  as  an 
ordinary  bill  of  exchange.  In  the  case  of 
Lsmch  V.  Goldsmith,  64  Ga.  50.  Judge  Bleck- 
ley— and,  when  in  Georgia  decisions  we  speak 
of  Bleckley,  *'we  have  reached  the  mountain 
from  which  the  drift  boulders  were  detach- 
ed,"— ^after  deciding  as  to  the  applisability  of 
Civ.  Code  1895,  §  3700,  to  the  instrument 
then  in  question,  adverts  by  way  of  obiter 
to  the  proposition  that  the  Intention  as  to 
the  maturity  of  the  instnuient  should  be 
determined  by  the  purposes  it  is  issued  to 
subserve.  In  the  case  at  bar  the  maker 
of  the  paper  manifestly  intended  that  it 
should  not  be  payable  on  Immediate  demand. 
The  payee  likewise  so  took  it,  for  he  imme- 
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dlately  negotiated  It  to  the  bank.  Being  a 
negotiable  Inatnunent,  the  garnishment  did 
not  catch  the  indebtedness  thereby  repre- 
sented. 

I  think  therefore  that  the  trial  Jndge  de- 
cided the  case  properly,  and  dissent  from  the 
Judgment  of  this  court  to  the  contrary. 


(2  Ga.  App.  883) 
HINES 


V.    STATE.    (No.   500.) 


(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Gbihinal  Law— AppEAii— Review. 

The  verdict  being  fully  warranted  by  the 
evidence,  and  no  error  of  law  complained  of, 
the  Judgment  of  the  superior  court  m  refusing 
the  writ  of  certiorari  will  not  be  disturbed. 

2.  Same— AssioNUENTS  of  Ebbob— Abandon* 

ICENT. 

Assignments  of  error  not  presented  In  the 
brief  or  argument  will  be  considered  as  aban- 
doned. 

[Ed.  Note.— For  cases  in  point,  see  OenL  Dig. 
vol.  15,  Criminal  Law,  S|  SOll-dOlS.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Liberty  Coun- 
ty;  P,  E.  Seabrook,  Judge. 

Bill  Hines  was  convicted  of  crime,  and 
brings  error.    Affirmed* 

O'Connor,  O'Byme  &  Hartridge  and  Don- 
ald Fraser,  for  plaintiff  In  error.  N.  J.  Nor- 
man, Sol.  Gen.,  for  the  State. 

HILL,  O.  J.    Judgment  affirmed. 


(2  Oa.  App.  378) 
STONE  V.  GARRETT  &  RUSSELL.    (No. 
407.) 

(Court  of  Appeals  of  Georgia.    July  18,  1907.) 

Bills  and  Notes— Action  on  DaArra— Evi- 
dence. 

There  is  no  complaint  of  any  error  of  law, 
and  under  the  evidence  the  jury  could  have 
properly  found  no  other  verdict 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Newton  Coun- 
ty;   L.  S.  Roan,  Judge. 

Action  by  Garrett  &  Russell  against  G. 
W.  Stone.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed* 

Stone  shipped  24  bales  of  cotton  to  Garrett 
&  Russell,  cotton  factors,  at  Augusta,  Ga. 
From  time  to  time  he  drew  drafts  on  Gar* 
rett  &  Russell  against  this  cotton.  These 
drafts  were  cashed  by  Garrett  &  Russell,  and 
Stone  admitted  receiving  the  money  thereon. 
The  drafte  were  all  introduced  in  evidence, 
and  showed  that  the  total  amount  advanced 
exceeded  the  proceeds  for  which  the  cotton 
was  sold  by  the  sum  sued  for.  Suit  was 
brought  for  this  amount  in  the  county  court, 
and  appealed  to  the  superior  court  The  de- 
fense was  that  the  plaintiffs  had  been  in- 
structed by  the  defendant  to  hold  the  cotton 
until  he  ordered  them  to  sell  it,  and  that 
they  disregarded  his  instructions  and  sold 


It  when  the  market  was  down.  His  letters 
to  the  plaintiff,  put  in  evidence,  showed  that 
he  directed  them  to  sell  the  cotton  and  ap- 
ply the  proceeds  to  the  payment  of  the 
drafts.  This  the  plaintiffs  did  in  the  usual 
course  of  trade,  and,  after  applying  the  pro- 
ceeds ^to  the  payment  of  the  defendant's 
drafts'  there  was  left  the  balance  represent- 
ed by  the  suit  The  jury  found  a  verdict  for 
the  full  amount,  with  interest  A  motion 
for  a  new  trial  was  made  by  the  defendant 
on  ate  general  grounds,  and  was  overruled. 

E.  R.  Gunn  and  W.  H.  Whaley,  for  plain- 
tiff in  error.  Rogers  &  Knox  and  Jos.  P. 
Brown,  for  defendants  in  error. 

HILL,  O.  J.*  Judgment  affirmed. 


(S  Ga.  App.  306) 
SOUTHERN  STATES   PORTLAND  CE- 
MENT CO.  V.  HELMS.    (No.  442.) 

(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  Master  and  Sebvant— Injubies  to  Serv- 
ant—Pleading— Defects  iw  Machinery- 
Inspection— Contbibutobt  Negligence. 
In  a  suit  by  a  servant  against  the  master, 
the  petition  should  plainly  and  distinctly  set 
forth  the  elements  necessary  to  a  recovery.    Le- 
gal results  arising  from  the  facts  alleged  may  be 
pleaded  in  general  terms  or  in  the  form  of  a 
legal  conclusion.    A  petition  so  drawn  is  good 
against  demurrer 

(a)  In  such  a  petition,  as  to  the  element  of 
the  master*s  knowledge  of  the  defect  in  the  in- 
strumentality  causing  the  injury,  if  the  facts 
alleged  make  a  case  where  by  law  the  duty  of 
knowing  of  the  defect  is  imposed  upon  the  mas- 
ter, the  pleader  may,  without  subjecting  his 
petition  to  successful  attack  by  a  demurrer, 
charge  in  general  terms  that  the  master  "knew 
or  ought  to  have  known"  of  the  defect;  aliter, 
where  the  facts  alleged  do  not  as  a  matter  of 
law  devolve  this  duty  upon  the  master. 

(b)  Among  the  absolute  duties  of  the  master 
is  tnat  of  making  inspections  for  the  discovery 
of  defects  and  dangers  in  those  instrumentali- 
ties  within  the  range  of  which  the  servant  is 
likely  to  come  in  the  discharge  of  his  duties; 
hence,  by  law,  the  master  ought  to  know  of  such 
defects  as  a  reasonable  inspection  would  dis- 
close. 

(c)  The  servant  must  allege  and  prove  his  lade 
of  knowledge,  both  actual  and  constructive,  of 
the  defect;  but  this  want  of  knowledge,  espe- 
cially in  cases  where  the  death  of  the  servant 
has  resulted,  may  be  shown  circumstantially. 

(d)  As  a  general  rule,  a  servant  is  under  no 
obligation  to  inspect  the  appliances  about  which 
he  works,  or  that  part  of  the  plant  by  which 
his  safety  may  be  affected,  for  the  purpose  of 
discovering  concealed  dangers  which  would  not 
be  discovered  by  superficial  observation. 

(c)  If  the  allegations  of  the  petition  show 
that  the  machinery  furnished  by  the  master  was 
not  reasonably  safe  for  a  servant  operating  it 
with  reasonable  care  and  diligence,  the  petition 
is  not  subject  to  demurrer  on  the  ground  that 
it  is  not  also  alleged  that  it  was  not  equal  in 
kind  to  that  in  general  use. 

(f)  Sections  2611  and  2612  of  the  Civil  Code 
of  1895  are  not  statutory  in  origin.  They  are 
not.  and  do  not'  purport  to  be,  exhaustive  of  the 
subject  of  the  reciprocal  liabilities  and  duties 
of  master  and  servant.  They  are  mere  codifi- 
cations of  particular  phases  of  the  law  as  ap- 
plied by  the  Supreme  Court  in  certain  reported 
cases,  and,  for  the  most  part,  rest  on  statements 
culled  in  those  cases  from  text-books;  and  are 
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therefore  to  be  conatnied  in  oonnection  with  the 
entire  general  law  on  the  subject. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  832,  235,  574, 
575,  714.] 

2.  Pleadino— Amendment— New    Cause    of 

Action. 

An  amendment  to  the  petition  which  merely 
ampliiies  or  varies  the  acts  of  negligence  from 
which  it  is  alleged  an  injury  resulted  is  not 
subject  to  the  objection  that  it  sets  forth  a 
new  and  distinct  cause  of  action. 

[Ed.  Note.—Por  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §  687.] 

(Syllabus  by  the  Court) 

Error  firom  City  Court  of  Polk  County; 
F.  A.  Irwin,  Judge. 

Action  by  F.  M.  Helms  against  the  South- 
ern States  Portland  Cement  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

The  error  assigned  in  this  case  is  the  over- 
ruling of  a  general  and  special  demurrer  to 
the  plaintiff's  petition.  The  petition,  in  sub- 
stance, alleges:  (1)  The  jurisdiction  of  the 
court  over  the  person  of  the  defendant  (2) 
That  defendant  has  damaged  plaintiff  in  the 
sum  of  $10,000.  (3)  That  petitioner  Is  the 
wife  of  one  Charles  E.  Helms,  who  was  on 
tbe  24th  day  of  October,  1905,  killed  while 
engaged  at  his  work  as  what  is  known  as 
''oiler,*'  at  the  plant  of  defendant,  where  the 
defendant  is  engaged  in  the  manufacture  of 
cement,  in  said  county.  (4)  That  ''her  said 
husband  was  at  work  at  said  cement  plant, 
and  the  only  duty  he  had  to  perform  under 
bis  contract  of  employment'  was  to  oil  the 
machinery,  which  he  was  doing  at  the  time 
lie  was  kUled."  (5)  That  ''it  was  not  her 
liusband's  duty  to  watch  and  keep  in  repair, 
or  to  adjust  any  of  the  said  machinery,  or 
to  examine  the  same  at  any  time,  or  to  ob- 
serve or  inspect  it  and  note  any  misconstruc- 
tion or  disarrangem^it  thereof.  That  he 
was  incompetent  to  do  so,  which  was  known 
to  the  said  defendant"  (6)  That  "among 
the  machinery  of  the  defendant  at  said  plant 
there  is  what  Is  known  as  'tube  mill'  No.  4, 
which  is  constructed  and  connected  with  and 
operated  by  a  line  of  iron  shafting,  which 
rests  npon  a  cement  wall  and  extends  from 
an  electric  dynamo  or  motor  near  said  cement 
wall,  across  said  wall  to  a  cogwheel  that  is 
attached  to  the  large  drum  or  tube,  in  which 
the  cement  material  is  In  some  manner 
treated.  That  on  top  of  said  cement  wall, 
where  the  said  shafting  rests,  there  is  a  box- 
ing or  journal  in  which  said  shaft  revolves; 
and  on  top  of  this  boxing  or  Journal  are 
two  places  or  small  holes  made  to  admit  oil 
therein,  and  that  this  particular  place  and 
piece  of  machinery  was  being  oiled  by  peti- 
tioner's husband  at  the  time  of  his  death." 
CO  That  "there  is  an  iron  cuff  or  collar  that 
la  made  in  two  pieces  that  is  fastened  togeth- 
er on  each  of  the  two  sides  of  said  shafting 
by  bolts  and  set  screws.  The  said  cuff  or 
collar  is  made  with  a  trench  or  groove  in 
the  outer  circular  edge  thereof,  evidently  for 


tbe  purpose  of  permitting  the  said  cuff  or 
collar  to  be  fastened  together  and  around 
said  shafting  by  means  of  two  iron  bolts,  and 
at  the  same  time  prevent  said  bolts  and  also 
tbe  set  screws  (which  bold  the  cuff  or  collar 
in  place)  from  protruding  beyond  the  outer 
surface  of  the  said  cuff  or  collar,  and,  upon 
being  properly  constructed,  would  present  a 
smooth  and  regular  surface."  (8)  That  "the 
set  screw  was  an  iron  or  steel  screw  (^at 
went  through  the  edge  of  tbe  cuff  or  collar 
and  into  a  slot  or  notch  in  said  shafting 
to  hold  the  said  cuff  or  collar  in  its  proper 
place.  That  if  the  said  screw  had  been  prop- 
erly made,  of  the  right  size  and  length,  it 
would  have  served  its  purpose  perfectly,  and 
the  head  of  it  would  have  been  below  tbe 
outer  surface  of  tbe  said  cuff  and  down  In 
the  trench  or  groove  in  tbe  said  cuff.  Said 
cuff  was  placed  on  said  shaft  Just  flush  with 
the  edge  of  the  said  cement  wall  on  the  side 
next  to  tbe  dynamo,  and  this  was  tbe  side 
of  tbe  wall  from  which  plafaitUTs  husband 
bad  to  approach  the  said  oiling  places  to  oil 
the  said  piece  of  machinery."  (9)  That  "the 
said  bolts  holding  the  said  cuff  together  were 
extended  so  far  at  each  end  as  to  be  danger- 
out;  for  tbe  reason  that,  if  any  part  of  the 
clothing  of  ordinary  kind  worn  by  petition- 
er's husband  happened  to  come  into  contact 
with  tbe  cuff  while  the  machinery  was  in 
motion,  the  rapid  devolving  shaft  would 
cause  tbe  ends  of  said  bolts  to  catch  the  cloth- 
ing." (10)  That  "the  bead  of  said  set  screws 
protruded  quite  a  way  beyond  the  edge  of  the 
said  cuff,  and  that  said  shaft  while  in  opera- 
tion made  about  200  revolutions  to  the  min- 
ute." (11)  That  "it  was  her  husband's  duty 
to  oil  said  machinery  when  it  was  in  motion, 
and  that,  while  he  was  so  doing  on  the  date 
aforesaid,  tbe  head  of  tbe  said  set  screw  and 
the  ends  of  the  said  bolts  in  the  said  cuff 
or  collar  came  in  contact  with  his  clothing, 
and  the  shaft,  being  operated  by  electricity, 
was  rapidly  revolving  as  aforesaid,  and 
caught  up  h{s  clothing  which  he  had  on,  and 
held  him  by  this  means  and  forced  his  body 
around  as  the  shaft  revolved,  and  struck 
his  head  and  other  parts  of  bis  body  against 
tbe  said  cement  wall  and  other  parts  of  said 
machinery,  and  in  this  manner  caused  his 
death."  (12)  That  "It  was  negligence  on  the 
part  of  the  defendant  to  have  constructed 
said  machinery  as  aforesaid,  and  In  permit- 
ting it  to  so  remain."  (13)  That  "said  ma- 
chinery could  have  been  made  perfectly  safe 
by  an  expenditure  of  not  more  than  $10,  by 
placing  guard  rails  along  the  outside  of  said 
cement  wall.  Just  a  few  inches  beyond  the 
said  cuff  or  collar,  which  would  have  pre- 
vented any  injury  or  danger  to  petitioner's 
husband  while  in  the  discharge  of  his  duty 
as  oiler,  and  to  others  in  going  around  said 
shaft  and  cuff.  Petitioner  alleges  that  the 
failure  on  the  part  of  the  said  defendant  to 
so  place  such  guard  rails  was  negligence." 
(14)  Tbe  age  and  earning  capacity  of  peti- 
tioner's deceased  husband  Is  alleged. 
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To  the  original  petition  the  defendant  de- 
murred on  the  following  grounds :  No  cause 
of  action  is  set  forth.  No  liability  against 
defendant  Is  shown.  No  negligence  render- 
ing defendant  liable  is  shown.  It  appears 
that  the  alleged  injury  was  caused  by  the 
negligence  of  the  deceased.  It  does  not  ap- 
pear that  the  deceased  could  not  have  avoided 
the  injury  by  exercise  of  proper  care.  It 
appears  that  the  deceased  had  equal  means 
with  the  master  of  obserring  the  danger. 
There  is  no  allegation  that  the  master  knew 
of  the  danger,  or  that  the  servant  did  not 
know  of  the  danger  or  had  not  equal  means 
with  the  master  of  knowing  the  danger.  It 
also  demurred  specially  to  paragraphs  9  and 
13  of  the  petition,  ''because  It  Is  not  alleged 
that  the  construction  of  the  machinery  there- 
in mentioned  Is  not  like  that  used  In  other 
plants  of  like  nature  and  engaged  in  the 
same  business/'  the  defendant  not  being 
bound  to  furnish  any  certain,  particular  con- 
trivance. It  also  specially  demurred  to  para- 
graph 10,  In  that  it  was  not  specldc  as  to  the 
distance  the  set  screw  protruded.  The  plain- 
tiff thereupon  filed  the  following  amendment, 
adding  at  the  close  of  paragraph  7  the  words: 
**It  was  the  duty  of  the  defendant  so  to  con- 
struct its  machinery  as  to  make  Its  opera- 
tion attended  with  no  unusual  danger  to  the 
said  husband  of  the  plaintiff,  Charles  E. 
Helms,  while  performing  his  duties  in  con- 
nection therewith.  This  was  not  done,  as 
defendant  was  bound  to  do,  but,  instead  of 
the  said  cuff  being  properly  put  together, 
around  the  shaft  In  the  manner  it  was  made 
and  intended  should  be,  it  was  unsklUfully 
and  carelessly  done,  for  the  reason  that  one 
of  the  iron  or  steel  bolts  that  held  the  two 
pieces  of  the  collar  together  was  too  long, 
and  protruded  beyond  the  outer  surface  of 
the  collar  from  three-eighths  to  one-half 
inch.  That  plaintilTs  husband  had  only  been 
at  work  at  the  said  place  in  the  capacity  of 
oiler  but  a  few  days,  and,  the  said  machin- 
ery being  In  motion  night  and. day,  he  had 
no  opportunity  of  knowing  its  improper  man- 
ner of  construction,  and  that  he  had  no  no- 
tice given  him  of  It,  and,  not  being  a  skilled 
mechanic,  did  not  know  how  It  should  be 
constructed.  That  plaintiff's  said  husband 
could  not  by  ordinary  diligence  have  dis- 
covered the  defect  and  danger.  That  the 
defendant  had  a  mechanic  whose  duty  it 
was  to  see  that  the  machinery  was  prop- 
erly constructed,  and  it  was  not  plaintiff's 
husband's  duty.  Besides,  it  was  the  duty  of 
the  defendant  to  properly  construct  and  keep 
in  repair  all  its  machinery,  and  to  keep  it  in 
a  reasonably  safe  condition.  That  defendant 
knew  or  ought  to  have  known  of  the  defective 
condition  of  the  said  machinery  above  de- 
scribed." To  the  amended  petition  the  de- 
murrer was  renewed,  the  following  additional 
grounds  being  added:  As  to  the  statement  in 
paragraph  5  that  deceased  "was  Incompe- 
tent to  do  so,  which  was  known  to  the  said 
defendant,"  on  the  ground  that  the  allega- 


tion is  a  mere  conclusion  of  the  pleader,  and 
states  no  facts  on  which  said  allegation  Is 
based.  As  to  paragraph  2,  on  the  same 
ground.  As  to  the  amendment  to  paragraph 
7,  on  the  ground  that  it  Is  confused,  mixed, 
and  not  clear  In  meaning.  As  to  the  state- 
ment in  this  amendment,  that  *Mt  was  the 
duty  of  the  defendant  so  to  construct  its 
machinery  as  to  make  its  operation  attended 
with  no  unusual  danger  to  the  deceased,"  be- 
cause It  states  a  mere  conclusion,  with  no 
facts  upon  which  to  predicate  It  Also  as 
to  that  portion  of  the  original  jtetitlon  which 
states  that  deceased  had  been  at  work  as  an 
oiler  but  a  few  days,  on  the  ground  that  the 
number  of  days  Is  not  definitely  stated.  Also 
as  to  the  statement  In  the  amendment  "that 
plaintiff's  said  husband  could  not  by  ordi- 
nary diligence  have  discovered  the  defect 
and  danger,"  because  It  states  a  mere  con- 
clusion of  the  pleader.  And  as  to  the  state- 
ment "that  defendant  knew  or  ought  to 
have  known  of  the  defective  condition,"  on 
the  same  ground.  There  were  other  grounds, 
but  all  of  them  are  of  substantially  the  same 
nature  as  these  above  set  out  Upon  the 
amendment  being  made,  the  court  struck  par- 
agraph 13  of  the  petition  and  overruled  the 
demurrer,  and  the  defendant  excepts  to  this 
judgment  It  also  complains  that  the  court 
erred  in  allowing  the  amendment 

Blance  &  Tison,  for  plaintiff,  in  error. 
Janes  &  Hutchens,  for  defendant  In  error. 

POWELL,  J.  1.  In  the  case  of  Gedartown 
Cotton  &  Export  Co.  v.  Miles,  No.  332,  58  S. 
E.  289,  this  court  undertook  to  discuss  and 
to  elaborate  the  form  and  nature  of  a  peti- 
tion for  the  recovery  by  a  servant  against 
his  master  for  damages  for  personal  injuries 
received  in  the  course  of  the  employment 
The  petition  in  this  case  seems  to  come  up 
to  the  standard  there  set  In  fact,  if  the 
pleader  in  this  case  had  had  the  opinion  just 
referred  to  before  him,  he  could  hardly  have 
followed  it  with  greater  accuracy.  The  na- 
ture of  the  servant's  employment,  of  the  in- 
strumentality causing  the  injury,  and  of 
the  defect  which  was  the  Immediate  cause, 
as  well  as  the  relation  existing  between  these 
things  as  bringing  about  an  actionable  wrong, 
are  carefully  and  definitely  set  forth.  Mat- 
ters of  fact  are  set  forth  as  such,  while  those 
matters  of  which  the  court  will  take  judicial 
notice  are  pleaded  as  legal  conclusions,  which 
is  unobjectionable^  The  petition  states  that 
the  deceased  was  employed  as  an  oiler,  and 
connects  the  employment  with  the  injury,  by 
alleging  that  in  pursuance  to  the  perform- 
ance of  his  duty  he  was  engaged  at  the  time 
he  was  hurt  in  oiling  the  defective  pieces  of 
the  machinery.  The  duty  of  the  defendant 
to  furnish  reasonably  safe  machinery  Is  al- 
leged in  general  terms,  and,  as  said  before, 
this  is  allowable  under  the  rules  of  good 
pleading.  The  instrumentality  is  definitely 
described,  and  the  definlteness  of  description 
increases,  as,  indeed,  it  should,  as  it  touches 


Ga.) 


SOUTHERN  STATES  POBTLAND  CEMENT  CO.  w.  HELMa 


627 


the  ^estlons  of  the  relation  of  the  instrn- 
mentallty  to  the  duties  of  the  servant,  to 
the  specific  mode  of  the  injury,  to  the  exact 
nature  of  the  defect,  to  the  negligence  of 
the  master  and  the  lack  of  contributory  neg- 
ligence on  the  part  of  the  servant;  for  by 
alleging  the  presence  ot  the  Journal  and  the 
oil  holes  therein  it  shows  the  relation  of  the 
instrumentality  to  the  duties  of  the  servant 
By  alleging  the  presence  of  a  projecting  set 
screw  capable  of  catching  clothing,  it  shows 
the  relation  of  the  instrumentality  to  the 
exact  mode  of  the  injury.  By  alleging  the 
presence  of  this  projecting  set  screw  at  a 
place  ^here  in  the  ordinary  construction 
and  arrangement  of  .the  machine  it  would  not 
be  expected  to  project,  because  of  the  groove 
into  which  it  should  fit  snugly,  it  shows  the 
exact  nature  of  the  defect  And  from  these 
same  things  the  negligence  of  the  master  ap- 
pears, and  by  showing  the  speed  at  which 
the  shaft  and  collar  revolved  it  negatives  the 
contributory  negligence  of  the  servant  The 
defect  is  set  forth  with  certainty,  and  from 
the  facts  stated  it  appears  that  It  was  latent ; 
also,  that  it  was  the  proximate  cause  of  the 
injury.  As  to  the  element  of  the  master's 
knowledge,  the  allegation  is  "that  the  de- 
fendant knew  or  ought  to  have  known  of 
the  defective  condition  of  the  •  machinery 
above  described."  Taken  in  connection  with 
the  other  allegations  of  the  petition,  this  is 
suflSclent  As  was  said  in  the  Miles  Case, 
supra :  "If  constructive  knowledge  be  charg- 
ed to  the  master,  and  the  facts  stated  in  the 
petition  make  a  case  where  by  la^  the  duty 
of  knowing  is  Imposed  upon  the  master,  the 
resulting  legal  conclusion  'that  he  ought  to 
have  known'  is  not  subject  to  objection." 
Among  the  absolute  nondelegable  duties  of 
the  master  are  those  of  furnishing  reason- 
ably safe  machinery  and  of  making  inspec- 
tions for  the  discovery  of  defects  in  those 
instrumentalities  within  the  range  of  which 
the  servant  is  expected  to  come.  Dennis  v. 
Scbofield's  Sons  Co.,  1  Ga.  App.  489,  57  S. 
E.  d25;  Moore  v.  Dublin  Cotton  Mills,  127 
Oa.  610,  56  S.  B.  839  (3);  Southern  Cotton 
Oil  Co.  V.  Dukes,  121  Ga.  791,  49  S.  E.  788; 
Babcock  v.  Johnson,  120  Ga.  1034,  48  S.  E. 
438  (6);  McDonnell  v.  Central  Ry.  Co.,  118 
Oa.  86,  44  S.  E.  840.  Hence  by  law  the  mas- 
ter ought  to  know  of  such  defects;  and  It 
therefore  follows  that,  the  preliminary  facta 
necessary  to  raise  the  duty  having  been  set 
forth  in  detail,  the  statement  of  the  legal 
conclusion  Is  unobjectionable.  Pierce  v.  Sea- 
board Air  Line  Ry.,  122  Ga.  664,  50  S.  E. 
468.  The  servant's  lack  of  actual  kno\tledge 
is  not  directly  alleged,  but  this  element  is 
inferentially  shown  from  the  facts  stated; 
and,  in  the  absence  of  a  more  specific  demur- 
rer pointing  out  the  fact  that  this  is  pleaded 
inferentially,  and  not  directly,  we  shall  hold 
the  petition  sufficient.  "Demurrer,  being  a 
critic,  should  itself  be  free  from  imperfec- 
tions." Special  demurrer  must  put  its  finger 
upon  the  exact  point  of  weakness.    The  alle- 


gations are  that  plaintlfTs  husband  had  only 
been  at  work  at  the  said  place  in  the  capac- 
ity of  an  oiler  but  a  few  days,  and,  the  said 
machinery  being  In  motion  night  and  day,  he 
had  no  opportunity  of  knowing  of  the  im- 
proper manner  of  construction,  and  that  he 
had  no  notice  given  him  of  it  and  "could 
not  by  ordinary  diligence  have  discovered  the 
defect  and  danger";  and  this  in  connection 
with  the  fact  that  the  shaft  revolved  at  the 
rate  of  200  revolutions  per  minute,  which 
would  naturally  render  the  defect  ordinarily 
unobservable,  makes  a  circumstantial  case 
of  lack  of  knowledge.  As  the  Supreme  Court 
says,  through  Justice  Cobb,  in  the  McDonnell 
Case,  118  Ga.  91.  44  S.  E.  .843:  "Want  of 
knowledge  on  the  part  of  the  servant  as  to 
the  defects  in  the  machinery  may  be  shown 
by  circumstances,  as  well  as  by  direct  evi- 
dence. Of  course,  in  a  case  like  the  present 
where  the  servant  loses  his  life,  it  is  impos- 
sible in  a  suit  by  his  widow  to  show  by  di- 
rect evidence  this  want  of  knowledge.  If 
the  circumstances  are  such  that  it  can  be 
reasonably  inferred  that  the  servant  did  not 
have  knowledge,  .this  inference  from  the  facts 
sufficiently  establishes  want  of  knowledge." 
As  a  nicety  of  pleading,  it  is  better  to  allege 
the  lack  of  actual  knowledge  directly,  even 
though  the  proof  be  circumstantial.  How- 
ever, in  the  light  of  what  we  have  just  said, 
we  hold  that  the  petition  sufficiently  alleges 
a  lack  both  of  actual  and  of  constructive 
knowledge.  As  to  the  element  of  constructive 
knowledge,  the  statement  in  Southern  Cotton 
Oil  Co.  V.  Dukes,  121  Ga.  787,  49  S.  E.  788, 
is  pertinent:  ''As  a  general  rule,  a  servant 
is  under  no  obligation  to  inspect  the  appli- 
ances about  which  he  works,  or  that  part  of 
the  plant  by  which  his  safety  may  be  af- 
fected, for  the  purpose  of  discovering  con- 
cealed dangers  which  would  not  be  disclosed 
by  superficial  observation."  See,  also.  South- 
em  Cotton  Oil  Co.  V.  Gladman,  1  Ga.  App. 
259,  58  S.  E.  249. 

Since  in  this  case  the  servant  met  his 
death,  not  from  the  obvious  danger  of  the 
rapidly  revolving  shaft  but  from  the  con- 
cealed danger  of  a  projecting  set  screw,  the 
case  is  easily  distinguishable  from  the  case 
of  Commercial  Guano  Co.  v.  Neather,  114  Ga. 
416,  40  S.  E.  299,  and  McDaniel  v.  Acme 
Brewing  Co.,  113  Ga.  80,  38  S.  E.  404.  It 
must  be  I'emembered,  too,  in  this  case  that 
the  projecting  set  screw  was  located  in  a 
place  where  a  servant  relying  upon  the  pru- 
dence of  the  master  would  not  ordinarily  an- 
ticipate It  Indeed,  while  the  construction  of 
the  machine  seems  to  have  necessitated  the 
presence  of  a  set  screw  In  this  collar,  yet 
since  it  was  also  necessary  to  oil  the  adjoin- 
ing bearing,  the  maker  of  the  machine,  ob- 
viously anticipating  the  danger  that  would 
exist  by  leaving  the  head  of  the  crew  expos- 
ed, had  arranged  a  groove  in  the  collar  Into 
which  the  set  screw  might  fit  without  pro- 
truding. The  negligence  consisted  not  In 
the  use  of  a  set  screw,  but  in  leaving  it  pro- 


528 


58  SOUTHEASTERN  REPOBTEB. 


(Qa. 


trading,  Instead  of  protecting  it  by  placing 
It  down  within  the  groove.  See,  In  this  con- 
Election,  Labatt,  M.  &  S.  |  77,  and  cases  cited 
In  the  footnote. 

The  objection  that  the  petition  does  not  al- 
lege that  the  machinery  was  not  equal  in 
kind  to  that  in  general  use  is  not  well  taken. 
In  the  first  place,  this  fact  does  inferentially, 
if  not  absolutely,  appear  from  the  allegations 
made.  Also,  nnder  Civ.  CJode,  §  2611,  the 
master  is  bound  to  exercise  ordinary  care 
"In  furnishing  machinery  equal  In  kind  to 
that  In  general  use,  and  reasonably  safe  for 
all  persons  who  operate  it  with  ordinary  care 
and  diligence.*'  TNiken  thus  conjunctively, 
these  two  clauses  are  measureably  accurate 
in  stating  the  rule  upon  this  subject.  In 
cases  involving  the  law  of  master  and  serv- 
ant we  must  not  forget,  In  applying  the  two 
sections  of  our  Civil  Code  of  1895  (sections 
2611  and  2612),  that  they  are  not  statutory 
in  origin.  They  are  mere  codifications  of 
particular  phases  of  the  law  as  applied  by 
the  Supreme  Court  in  certain  reported  cases ; 
and  for  the  most  part  rest  on  statements  cull- 
ed In  these  cases  from  Wood's  Law  of  Mas- 
ter and  Servant  As  we  said  In  King  v.  Sea- 
board Air  Line  Ry.,  1  Ga.  App.  88,  58  &  E. 
252,  codification  has  given  them  no  element 
of  exhaustiveness,  but  the  whole  law  of 
master  and  servant  exists  just  as  It  did  be- 
fore these  sections  appeared  in  our  Code; 
and  there  are  many  phases  of  this  branch 
of  the  law  not  covered  by  these  two  Code  sec- 
tions. We  look  to  the  general  law  as  limit- 
ing, explaining,  and  extending  their  meaning. 
The  fact  that  the  machinery  furnished  by 
the  master  Is  equal  in  kind  to  that  in  gen- 
eral use  Is  a  circumstance  tending  to  show 
that  he  has  exercised  ordinary  care  in  that 
respect;  but,  after  all,  there  is  the  further 
test  that  it  must  be  reasonably  safe  for  all 
persons  who  operate  it  with  ordinary  care. 

With  the  exceptions  of  some  regrettable 
lack  of  unity  in  form  and  order  of  arrange- 
ment, a  rhetorical  rather  than  a  substantial 
blemish,  the  petition  is  well  drawn.  As 
amended  it  sets  out  a  clear,  definite  cause  of 
action ;  and  the  court  properly  overruled  the 
demurrer. 

2.  The  amendment  to  the  petition  was  prop- 
erly allowed,  over  the  objection  that  it  intro- 
duced a  new  cause  of  action.  King  ▼.  Sea- 
l)oard  Air  Line  Ry.,  supra,  and  c&ses  there- 
in cited. 

Judgment  affirmed. 


<2  Ga.  App.  288) 

EARLY    COUNTY    v.    FAIN.    (No.   345.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  Bridges— PuBT.10  Bridges. 

"A    bridge    which    constitutes    a    portion    of 
the  public  road  is  necessarily  a  public  bridge.*' 

2.  Same  —  Repairs  —  Neqligbncb  —  Lia- 
bility OF  County. 

It  matters  not  by  what  authority  such 
bridge  is  constructed,  whether  by  act  of  the 
(general  Assembly  or  an  order  of  the  county 


officers,  by  the  road  hands  or  by  an  indiyidual. 
If  it  is  a  part  of  the  public  county  road  and 
the  public  authorities  use  It  It  becomes  a  pub- 
lic utility,  and  the  duty  of  keeping  it  in  repair 
is  imposed  upon  the  county  authorities,  and 
the  county  is  liable  for  an  injury  resulting  from 
a  negligent  performance  of  such  duty. 

[Ed.  Note.— For  cases  in  point*  see  Cent.  Dig. 
vol.  8,  Bridges,  §  50.] 

(Syllabus  by  the  Court) 

Error  from  Superior  (}ourt,  Barly  Ck>iiDty; 
B.  J.  Reagan,  Judge. 

Action  by  J.  R.  Fain  against  Early  county. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

E.  H.  Sheffield,  for  plaintiff  in  error.  L. 
M.  Rambo,  for  defendant'  in  error. 

HILL,  C.  J.  Fain  brought  suit  in  a  jus- 
tice's court  against  Early  county,  on  account 
of  damages  resulting  from  Injuries  received 
by  his  horse  in  falling  through  a  public 
bridge  of  said  county.  By  consent  the  case 
was  appealed  to  the  8UX>erior  court  without  a 
trial  in  the  justice's  court  The  judge  of  the 
superior  court,  without  the  interyention  of  a 
jury,  tried  the  case  on  the  following  agreed 
statement  of  facts:  "That  on  the  14th  day 
of  February,  1904,  J.  R.  Fain  was  driving 
along  the  Ft  Gaines  and  Damascus  public 
road  in  a  buggy  with  a  horse  attached  there- 
to, which  was  the  property  of  J.  R.  Fain; 
that  on  said  public  road,  about  one-fifth  of 
a  mile  south  of  Gaines  cross-roads,  in  the 
1535  district,  G.  M.,  of  Early  county,  a  bridge 
was  constlructed  over  a  gully  or  drain,  said 
bridge  being  under  10  feet  In*  length,  by  the 
county  of  Early  by  its  proper  officers,  to  wit, 
the  superintendent  of  roads  of  Early  county, 
Ga.,  and  not  coinstructed  under  sections  d44, 
845,  or  846  of  the  Political  Code  of  18d5, 
since  December  29,  1888;  that  said  described 
bridge  formed  a  part  of  the  Ft  Gaines  and 
Damascus  public  road,  and  was  a  continua- 
tion of  said  public  road  over  a  drain,  and  was 
used  by  the  public  as  a  public  bridge;  that 
on  the  14th  day  of  February,  1904,  the  floor- 
ing of  said  bridge  was  in  an  inferior,  insuffi- 
cient, and  decayed  condition,  and  that  the 
timbers  of  said  bridge  were  in  an  inferior 
and  decayed  condition,  which  was  unknown 
to  J.  R.  Fain,  and  which  was  known  to  the 
superintendent  of  the  public  roads  of  Early 
county  and  the  county  commissioners  of  Ear- 
ly county;  that  on  the  said  14th  of  Feb- 
ruary, 1901,  the  horse  which  the  said  J.  R. 
Fain  was  driving  fell,  without  fault  on  the 
part  of  J.  R.  Fain,  through  said  bridge,  on 
accoimt  of  the  Inferior  and  decayed  condition 
of  the  flooring  and  the  timbers  of  which  said 
bridge  was  constructed,  and  sustained  perma- 
ment  Injuries,  which  decreased  the  value  of 
the  horse  in  the  sum  of  $75,  In  which  f^um 
the  said  J.  R.  Fain  was  and  \a  damaged.** 
The  court  found  for  the  plaintiff  |75,  and 
judgment  was  entered  accordingly.  Defend- 
ant's motion  for  a  new  trial  was  overruled. 

The  single  question  submitted  for  our  ded- 
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sion  IB  whether  the  bridge,  whose  defective 
condition  caused  the.  injury  to  plaintiff's 
horse,  was  a  public  bridge  within  the  mean- 
ing of  the  CkKle.  The  Supreme  Court  in  the 
cases  of  TatnaU  County  y.  Newton,  112  Ga. 
7S0,  38  S.  E.  48,  and  Howington  v.  Madison 
County,  126  Ga.  700,  55  S.  E.  942,  defines 
a  public  bridge  as  follows:  '*A  bridge  which 
constitutes  a  part  of  a  public  road  is  neces- 
sarily a  public  bridge."  The  pleading  in  this 
case  alleged  that  the  bridge  in  question  was 
constructed  by  the  county  authorities  since 
the  passage  af  the  act  of  December  20,  1888v 
and  was  a  public  bridge.  The  stipulation 
as  to  the  facts  is  that  the  bridge  was  so  con* 
structed  since  the  passage  of  said  act,  and 
"formed  a  part  of  the  Ft  Gaines  and  Da- 
mascus public  road,  and  was  a  continuation 
of  said  public  road  over  a  drain,  and  was 
used  by  the  public  as  a  public  bridge.*'  The 
court  in  the  Tatnell  County  Case,  supra, 
says:  "If  a  public  bridge,  and  not  within  the 
limits  of  an  incorporated  municipality,  it 
seems  inevitable  that  it  must  be  regarded  as 
a  county  bridge.  No  matter  how  the  bridge 
comes  Into  being,  if  It  does  so  or  remains  in 
place  with  the  assent  of  the  proper  county 
authorities,  its  character  as  a  public  concern 
becomes  established.'*  "If  an  individual 
builds  a  bridge,  and  the  public  use  it,  and  it 
becomes  a  public  utility,  the  public  authori- 
ties most  repair  it"  Elliott  on  Roads  and 
Streets  (2d  Ed.)  §§  28,  30,  32;  4  Am.  &  Eng. 
Enc.  L.  (2d  Ed.)  921.  We  therefore  conclude 
that  a  bridge  which  constitutes  a  portion  of 
the  public  road  Is  necessarily  a  public  bridge. 
To  make  it  a  public  bridge,  It  is  not  necessary 
that  it  be  established  by  an  act  of  the  Legis- 
lature or  an  order  of  the  ordinary  or  county 
commissioners  as  a  public  bridge,  and  built 
and  repaired  according  to  Pol.  Code  1895, 
H  344,  345,  346»  with  funds  raised  under 
section  404,  par.  4.  It  may  be  built  by  the 
road  hands  and  kept  in  repair  by  them,  or  It 
may  be  built  by  private  Individuals  and  giv- 
en, to  the  public.  It  Is  nevertheless  a  public 
bridge  If  a  part  of  the  public  road,  and  be- 
comes a  public  utility  by  public  use.  It  Is 
admitted  that  the  bridge  in  question  was 
''constructed  by  the  county  of  Early  by  its 
proper  officers;  that  ft  formed  a  part  of  the 
public  road,  and  was  used  by  the  public  as 
a  public  bridge."  Its  character  as  a  public 
bridge  is  thus  established  by  these  admis- 
sions under  the  rulings  of  the  Supreme 
Court  and  other  authorities  above  cited.  The 
act  of  December  29,  1888  (Pol.  Code  1895,  f 
«03),  very  largely  extends  the  liability  of 
counties  for  Injuries  caused  by  defective  pub- 
lie  bridges.  It  makes  counties  primarily  li- 
able for  all  injuries  caused  by  reason  of  any 
defective  bridges,  whether  erected  by  con- 
tractors or  county  authorities.  It  is  admit- 
ted that  the  bridge  now  under  consideration 
was  constiucted  by  the  county  authorities 
since  the  act  of  1888.  It  seems  clear  that 
under  these  admissions,  coupled  with  the 
other  admissions  that  the  bridge  was  defect- 
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ive,  that  the  county  authorities  knew  of  such 
defective  condition,  and  that  the  injuries 
occurred  to. the  horse  because  of  such  de- 
fective condition  and  without  fault  of  the 
plaintiff,  the  judgment  of  the  court  against 
the  county  was  inevitable^ 

The  tendency  of  modem  legislation  Is  to 
greatly  enlarge  the  statutory  liability  of 
counties  with  reference  to  highways.  This 
is  due  to  the  fact  that  counties  are  becom- 
ing more  populous,  and  are  invested  with 
greater  powers  and  provided  with  larger 
means  of  performing  their  public  duties. 
The  distinction  which  now  exists  between 
municipalities  and  counties  as  to  the  duty  of 
keeping  in  repair  highways  and  bridges,  and 
correlative  liability  for  failure  to  exercise 
such  duty,  will  gradually  disappear  as  the 
reason  for  such  distinction  ceases.  "Both 
cities  and  counties  are  governmental  corpo- 
rations invested  with  authority  over  a  des- 
ignated locality,  and  what  is  the  duty  of  one 
is.  In  its  essential  nature,  the  duty  of  the 
other.''  Elliott  on  Roads  and  Streets  (2d 
Ed.)  f  52;  Dill,  Mun.  Dorp.  (3d  Ed.)  i  978. 

Judgment  affirmed. 


(S  Qa.  App.  285) 
BUSH  V.  WEST  YELLOW  PINE  CO.    (No. 

386.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  Mastbb  and   Sebvant—Injubt  to  Sebv- 

ANT>-AS8UMPn0R    OF    RlSK— CONTBIBUTOBY 
NEaLTGENCE. 

In  a  suit  by  a  servant  against  his  master 
on  account  of  injuries  received  through  a  de- 
fective instiumentality  furnished  to  the  former 
by  the  latter,  the  servant's  knowledge,  actual 
or  constructive,  of  the  defect,  may  usually  be 
considered  In  establishing  either  or  both  of  two 
defenses  open  to  the  master^the  one,  assump- 
tion of  the  risk  by  the  servant;  the  other,  con- 
tributory negligence  on  the  servant's  part 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §t  674-000.] 

2.  SAM1&— Complaints— AssuBANCEs  op  Safe- 
ty. 

While  ordinarily  the  law  reads  into  con- 
tracts of  employment  an  agreement  on  the 
servant's  part  to  assume  the  known  risks  of  the 
employment,  so  far  as  he  has  the  capacity  to 
realize  and  comprehend  them,  vet  this  implica- 
tion may  be  abrogated  by  an  express  or  implied 
contract  to  the  contrary.  If  the  servant  com- 
plains to  the  master  that  the  instrumentality 
appears  to  be  dangerous,  and  thereupon  the 
master  commands  him  to  proceed  with  the  work, 
and  assures  him  there  is  no  danger,  the  law  im- 
plies a  quasi  new  agreement,  whereby. the  mas- 
ter relieves  the  servant  of  his  former  assumi)- 
tion  of  the  risk,  and  places '  responsibility  for 
resulting  injuries  upon  the  master. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.  34,  Master  and  Servant,  §§  649,  650.] 

3.  Same— Question  fob  Jubt.. 

"If  the  plaintiff  by  ordinary  care  could 
have  avoided  the  consequences  to  himself  caused 
by  the  defendant's  negligence,  he  is  not  entitled 
to  recover."  The  servant  by  continuing  to  work 
after  knowledge  that  the  instrumentality  is 
dangerous  may  defeat  his  case  on  the  theory 
that  such  conduct  is  within  the  rule  just  stat- 
ed ;  but  the  command  of  the  master  and  his 
assurances  of  safety  may  be  shown  by  the  serv- 
ant as  a  circumstance  tending  to  excuse  him 
from  the  exercise  of  that  caution  which  other- 
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wise  would  lawfully  be  expected  of  him.  Un- 
less the  exposure  to  the  danger  is  obvious  and 
rash,  the  question  whether  the  servant  under 
the  circumstances  has  been  guilty  of  a  breach 
of  due  care  is  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §S  1168-1179.] 

4.  Samis— Pleading. 

The  court  erred  in  sustaining  the  demur- 
rer to  the  plalntiflTs  petition. 
(Syllabus  by  the  Ck>urt.) 

Error  from  City  Coart  of  Valdosta;  O.  P. 
Hansen,  Judge. 

Action  by  J.  T.  Busb  against  the  West 
Yellow  Pine  Company.  Judgment  for  de- 
fendant, and  plaintiif  brings  error.    Reversed. 

Woodward  &  Smith  and  O.  A.  Whitaker, 
for  plaintiff  In  error.  W.  B.  Thomas,  for  de- 
fendant In  error. 


POWELL,  J.  This  case  comes  to  us  upon 
the  sustaining  of  a  demurrer  to  the  plaintlfTs 
petition.  The  allegations  of  the  petition  as 
amended  are  that  the  plaintiff  was  employed 
as  a  servant  of  the  defendant  In  loading  cars 
with  heavy  lumber.  He  was  unskilled  and 
Inexperienced  In  his  work,  and  unfamiliar 
with  the  use  of  the  appliances  furnished. 
This  fact  was  known  to  the  defendant 
Pieces  of  timber  called  '•jumpers'*  were  fur- 
nished, with  which  the  lumber  was  to  be 
sllded  and  loaded.  The  plaintiff  called  the 
attention  of  the  defendant's  superintendent 
in  charge  of  the  work  to  the  fact  that  these 
"Jumpers"  did  not  appear  to  be  of  sufficient 
size  and  strength  to  withstand  the  strain 
upon  them,  and  also  told  him  that  he  (the 
plaintiff)  was  unfamiliar  with  the  character 
of  the  work  and  the  sufficiency  of  the  ap- 
pliances. The  superintendent  told  him  that 
he  (the  superintendent)  knew  his  business; 
that  the  "jumpers"  were  properly  adjusted 
and  were  all  right  and  perfectly  safe;  that 
there  was  no  danger,  and  ordered  plaintiff  to 
go  ahead  \iith  the  work.  Relying  upon  these 
assurances,  plaintiff  continued  In  the  work. 
As  a  matter  of  fact  the  "jumpers"  proved  to 
be  too  short,  and  under  the  strain  gave  way; 
and  as  a  result  a  piece  of  timber  fell  upon 
plaintiff  and  Injured  him. 

1.  The  servant's  knowledge,  actual  or  con- 
structive, of  the  dangerous  condition  of  an 
Instrumentality  furnished  him  by  his  master, 
becomes  an  important  matter  of  investiga- 
tion, from  two  distinct  phases  of  the  case, 
when  he  has  been  Injured  through  that  in- 
strumentality and  attempts  to  hold  the  mas- 
ter responsible  for  the  injury.  First,  it  may 
be  considered  In  relation  to  his  assumption 
of  the  risk,  a  matter  included  by  implication 
In  the  contract  of  employment;  and  then  In 
relation  to  the  question  of  his  contributory 
negligence.  These  two  aspects  are  some- 
times confounded,  but  they  are  distinct. 
Every  student  of  the  law  of  master  and  serv- 
ant recognizes  the  correctness  of  Labatt's 
statement  (M.  &  S.  S  1):  ''The  doctrines 
which  define  the  extent  of  a  servant's  right 


to  recover  damages  for  personal  injuries  re- 
ceived In  the  course  of  his  employment 
represent,  broadly  speaking,  the  results  of  a 
compromise  between  the  principle  that  a 
servant  agrees  to  assume  all  the  risks  in- 
cident to  the  work  undertaken  by  him,  and 
the  principle  that  a  master  is  answerable  for 
the  consequences  of  any  negligent  acts  which 
may  be  committed  by  liimself  or  his  agents. 
In  the  last  analysis,  therefore,  every  problem 
in  the  law  of  employer's  liability  consists 
essentially  in  the  determination  of  tlie  ques- 
tion whether  the  facts  under  review  shall  be 
controlled  by  the  one  or  by  the  other  of  these 
principles."  As  a  part  of  the  oompromise 
referred  to,  the  law  reads  Into  every  con- 
tract of  employment  a  prima  facie  agreement 
on  the  servant's  part  that  he  assumes  all  the 
known  risks  of  the  employment  so  far  as 
(his  mental  and  physical  development  con- 
sidered) they  are  within  his  capacity  to  com- 
prehend, and  also  that  he  will  use  a  corre- 
sponding due  care  and  diligence  to  become  in- 
formed of  and  to  understand  such  other 
risks  as  are  not  Immediately  known  and 
comprehended.  This  element  of  assumption 
of  risk  may,  therefore,  in  a  suit  by  the  serv- 
ant against  the  master,  for  personal  Injuries, 
be  considered  as  a  matter  of  contract,  where- 
by, if  It  be  applicable  under  the  particular 
facts  of  the  case,  the  master  escapes  civil 
responsibility,  notwithstanding  he  would 
otherwise  be  liable,  just  as  in  a  suit  ex 
delicto  against  a  carrier  for  a  breach  of  its 
public  duty  to  safely  carry  goods  a  special 
contract  of  carriage  may  be  shown  by  the 
carrier  to  limit  his  liability.  Thus  the  serv- 
ant's knowledge  of  a  defect  in  an  instrumen- 
tality furnished  by  the  master  is  a  relevant 
matter  of  Investigation,  as  tending  to  show 
that  as  to  such  defect  he  has  assumed  the 
risk;  but  it  is  also  relevant  upon  the  other 
phase  of  the  case,  that  which  relates  to  his 
contributory  negligence.  Since  no  plaintiff 
can  recover  for  an  injury  of  which  his  own 
negligence  Is  the  proximate  cause,  or  which 
he  could  have  avoided  by  the  exercise  of 
ordinary  care,  it  frequently  becomes  a  matter 
of  defense  to  the  master  that  the  servant's 
exposure  of  himself  to  a  known  danger 
amounted  to  a  failure  to  exercise  due  care, 
or  amounted  to  contributory  negligence. 
Thus,  by  viewing  the  element  of  the  serv- 
ant's knowledge  in  separate  aspects,  we  shall 
the  better  be  able  to  see  the  particular  effect 
to  be  given  to  the  insertion  Into  the  case  of 
the  new  elements  of  a  direct  order  of  the 
master  and  of  his  assurances  that  the  work 
may  be  safely  done  with  the  instrumentalities 
furnished. 

2.  Now,  since  the  assumption  of  risk  is  a 
contractual  result,  it  may  be  varied  aa  any 
other  term  of  the  contract  might  be.  For 
Instance,  It  would  be  competent  for  the  mas- 
ter and  the  servant  to  make  an  express 
agreement  that  the  servant  should  not  as- 
sume any  of  the  risks  of  the  employment,  and 
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such  a  contract  would  be  enfotced  by  the 
court  That  which  otherwise  would  he  im- 
plicit yields  to  that  which  has  become  ex- 
plicit to  the  contrary.  Not  only  may  terms 
which  the  law  would  ordinarily  imply  Into 
a  contract  be  varied  by  express  agreement 
to  the  contrary,  but,  also,  where  the  circum- 
stances warrant  It,  the  original  Implication 
may  cease,  and  new  and  distinct  terms  may 
be  implied.  Even  express  terms  may  some- 
times be  subsequently  varied  by  Implication. 
Our  Civil  Code  of  1895  (section  8642)  upon 
the  subject  of  mutual  temporary  disregard 
of  contract  is  an  express  recognition  of  this 
principle.  So,  although  primarily  the  serv- 
ant contracts  to  assume  the  risks  of  the 
character  we  have  been  discussing,  still,  pend- 
ing the  course  of  the  employment,  transac- 
tions may  occur  between  the  master  and  serv- 
ant wherefrom  the  law  will  imply  a  quasi 
new  agreement  as  to  this  matter,  and  will 
hold  that  the  master  has  implicitly  agreed  to 
release  the  servant  from  his  promise  to  as- 
sume the  risk.  To  make  the  specific  appli- 
cation, the  servant,  recognizing  that  the  risk 
is  on  himself,  says  to  the  master:  'This  in- 
strumentality furnished  by  you  to  me  is  un- 
safe.**  The  master  replies:  "Use  it  It  is 
safa"  Or:  "Use  it  temporarily,  and  I  will 
repair  It  and  make  it  safe."  The  servant 
obeys  the  order  and  is  injured.  What  effect 
will  the  law  give  to  such  transactions?  In 
the  first,  where  the  master  says,  "It  Is  safe," 
the  law  will  construe  these  words  as  such 
a  warranty  that  a  breach  of  it  will  release 
the  servant  from  the  assumption  of  the  risk. 
In  the  other  case,  where  the  master  says, 
•*U8e  It;  I  will  repair  It  and  make  it  safe"— 
the  law  Implies  an  agreement  on  the  master's 
part  that  the  temporary  use  pending  the  time 
necessary  to  get  the  repairing  done  shall  be 
at  his  risk,  and  not  at  that  of  the  servant, 
who  has  complained  of  the  instrumentality. 
Just  here  the  quotation  from  Cooley  on  Torts 
(2d  Ed.)  I  559,  reproduced  with  approval  in 
the  case  of  Cheeney  v.  Ocean  Steamship  Co., 
92  Ga.  781,  19  S.  Bt  35,  44  Am.  St  Rep.  113, 
l8  directly  in  point:  "If  the  servant,  having 
a  right  to  abandon  the  service  because  It  Is 
dangerous,  refrains  from  doing  so  in  conse- 
quence of  assurances  that  the  danger  shall 
be  removed,  the  duty  to  remove  the  danger 
is  manifest  and  Imperative,  and  the  master 
is  not  In  the  exercise  of  ordinary  care  unless 
or  until  he  makes  his  assurances  good.  More- 
over, the  assurances  remove  all  ground  for 
the  argument  that  the  servant,  by  continuing 
the  employment,  engages  to  assume  its  risks. 
So  far  as  the  particular  peril  is  concerned, 
the  implication  of  law  is  rebutted  by  the  giv- 
ing and  accepting  of  the  assurance;  for  noth- 
ing is  plainer  or  more  reasonable  than  tbat 
the  parties  may  and  should,  where  practica- 
ble, come  to  an  understanding  between  them- 
selves regarding  matters  of  tills  natura" 
See,  also,  Labatt,  M.  &  S.  §  260. 

3.  Viewed  from  the  standpoint  of  the  serv- 
ant's contributory  negligence,   the  master's 


direct  command  to  use  the  instrumentality* 
and  his  assurance  tbat  It  Is  safe,  stand  ini 
this  relation  to  the  servant's  right  to  recover. 
The  law  recognizes  that,  under  normal  cir- 
cumstances, the  knowledge  and  means  of 
knowledge  possessed  by  the  servant  are  In- 
ferior to  those  possessed  by  the  master;  and 
the  former  is,  as  a  general  rule,  Justified  In 
relying  upon  any  express  statement  made  by 
the  latter  In  respect  to  the  extent  of  the  dan- 
ger of  the  employment,  and,  in  view  of  this 
dlsparl^  of  Information,  an  assurance  of 
safety,  or  a  specific  order,  may  be  regarded 
as  having  had  the  effect  of  lulling  the  serv- 
ant into  a  feeling  of  security,  and  as  having 
given  him  good  reason  for  relaxing  that  vigi- 
lance for  his  own  safety  which  be  otherwise 
would  have  exercised,  and  it  is  therefore 
usually  a  question  for  the  jury  whether  such 
command  and  such  assurance  do  not  operate 
to  relieve  the  servant  from  the  Imputation 
of  contributory  negligence  or  failure  to  use 
due  care,  which  otherwise  would  be  imputed 
to  him.  Labatt  M.  &  &  §§  407,  440,  451. 
'*The  servant  does  not  stand  on  the  same 
footing  with  the  master.  His  primary  duty 
is  obedience,  and  if,  when  In  the  discharge  of 
that  duty,  he  is  damaged  through  the  neg- 
lect of  the  master,  it  is  but  meet  that  he 
should  be  recompensed."  Patterson  v.  Pitts- 
burg &  C.  B.  Co.,  76  Pa.  389,  18  Am.  Rep. 
412.  **A  prudent  man  has  a  right  within 
reasonable  limits,  to  rely  upon  the  aLbllity 
and  skill  of  the  agent  in  whose  cliarge  the 
common  master  has  placed  him,  and  Is  not 
bound  at  his  peril  to  set  his  own  Judgment 
above  that  of  his  superior."  See  Indiana 
Car  Co.  V.  Parker,  100  Ind.  181;  Shortel  v. 
St  Joseph,  104  Mo.  114,  16  S.  W.  397,  24 
Am.  St  Rep.  317;  Harrison  v.  Denver,  etc., 
R.  Co.,  7  Utah,  523.  27  Pac.  728;  Kain  v. 
Smith,  89  N.  Y.  375;  Connolly  v.  Polllon,  41 
Barb.  366.  The  Supreme  Court  of  Massa- 
chusetts, In  the  case  of  McKee  v.  Tourtel- 
lotte,  167  Mass.  69,  44  N.  E.  1071,  48  L.  R. 
A.  542,  expresses  the  Idea  thus:  *'When  we 
say  that  a  man  appreciates  a  danger,  we 
mean  that  he  forms  a  Judgment  as  to  the 
future,  and  that  his  Judgment  Is  right  But 
if  against  this  Judgment  Is  set  the  Judgment 
of  a  superior--one,  too,  who  from  the  nature 
of  the  callings  of  the  two  men,  and  of  the 
superior's  duty,  seems  likely  to  make  the 
more  accurate  forecast — and  if  to  this  is  add- 
ed a  command  to  go  on  with  his  work  and 
to  run  the  risk,  it  becomes  a  complex  ques- 
tion of  the  particular  circumstances  whether 
the  Inferior  Is  not  Justified,  as  a  prudent 
man,  in  surrendering  his  own  opinion  and 
obeying  the  command.  The  nature  and  the 
degree  of  the  danger,  the  extent  of  the  plain- 
tiff's appreciation  of  it,  and  the  exigency  of 
the  work  all  enter  into  consideration,  and 
no  universal  rule  can  be  laid  down."  In  the 
footnote  to  the  case  Just  cited,  as  It  Is  re- 
produced In  48  L.  R.  A.  543,  is  a  lengthy  ci- 
tation of  authorities  supporting  this  proposi- 
tion.   This  court  In  the  cases  of  Southern 
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Cotton  Oil  Ck>.  y.  Gladman,  1  Ga.  App.  259, 
68  a  E.  249,  and  the  Supreme  Court  In 
Moore  y.  Dublin  Cotton  Mills,  127  Ga.  609, 
66  S.  E.  839,  haye  recently  discussed  the  ef- 
fect of  a  direct  order  of  the  master  as  tend- 
ing to  relleye  the  seryant  from  the  exercise 
of  that  degree  of  caution  which  would  lawful- 
ly be  expected  of  him  In  the  absence  of  such 
a  command.  Of  course,  the  seryant  Is  only 
the  more  excusable  for  relying  upon  such  an 
order  when  It  is  accompanied  by  an  assur- 
ance of  safety. 

4.  It  is  actionable  negligence  for  the  master 
to  order  his  seryant  to  woriE  with  an  unsafe 
instrumentality.  An  assurance  of  safety, 
coupled  with  the  order,  not  only  aggrayates 
the  master's  negligence,  but  also  relieyes  the 
servant  from  the  assumption  of  the  risk. 
The  assurance  of  safety  lilcewise  makes  the 
question  of  the  senrant's  contributory  negli- 
gence one  for  solution  by  the  Jury,  unless 
the  danger  be  so  obyious  that  to  undertake 
to  encounter  It  amoimts  to  plain  rashness. 
The  master's  command  and  assurance  of  safe- 
ty to  the  servant  prevents  the  former  escap- 
ing liability  on  the  theory  that  the  latter 
has  assumed  the  risk.  It  is  for  the  Jury  to 
say  whether  the  servant's  conduct  in  con- 
tinuing to  work  in  the  light  of  his  knowledge 
of  the  danger,  even  after  the  assurance  of 
safety  is  given  due  weight,  was  or  was  not 
negligence;  for  a  person  who  has  failed  tQ| 
exercise  ordinary  care  to  protect  himself 
cannot  recover.  This  is  a  maxim  of  the  law 
applicable  to  all  suits  predicated  upon  neg- 
ligence, and  Is  wholly  Independent  of  the 
question  as  to  who  has  assumed  the  risk  as 
a  matter  of  contract  This  is  a  Jury  ques- 
tion which  the  court  did  not  have  the  power 
to  determine  on  demurrer. 

Judgment  reversed. 


(2  Qa.  App.  254) 

CARTER  y.  STATE     (No.  427.) 
(Court  of  Appeals  of  Georgia.    July  i,  1907.) 

1.  Cbikinal  Law— Exclusion  of  EyiDEZiCB 
— Hasmless  Ebbob. 

The  exclusion  of  evidence  offered  to  rebut 
the  presumption  of  malice,  in  a  trial  for  mur- 
der, is  not  cause  for  a  new  trial,  where  the 
defendant  is  only  convicted  of  voluntary  man- 
slaughter. 

[Ed.  Note.—For  cases  in  noint,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  3153.] 

2.  Homicide— Dying  Declabations. 

That  a  witness  may  have  made  a  different 
statement  as  to  alleged  dying  declarations,  on 
the  examination  by  the  court  into  their  ad- 
missibility, from  that  thereafter  mad^  by  him 
in  the  hearing  of  the  jury,  is  not  ground  for 
excluding  his  evidence  as  to  such  declarations. 
The  iniunction  that  dying  declarations  are  to 
be  received  with  great  caution  is  directed  more 
especially  to  the  jury  than  to  the  judge.  The 
judge,  in  passing  upon  the  admissibility  of  dy- 
ing declarations,  determines  only  whether  a 
prima  facie  case  is  presented,  conceding  the 
testimony  to  be  true.  He  does  not  pass  upon 
the  credibility  of  the  witness  delivering  the  tes- 
timony. If  a  witness  makes  different  state- 
ments in  any  respect  material  to  the  proof  of 
dying  declarations,  the  jury  may  discredit  hlnif 


but  the  trial  judge  cannot  for  that  reason  with- 
hold his  testimony  from  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  26,  Homicide,  §  45&] 

8.  Cbiminal    Law  — Capaoitt    to    Coicicrr 

Cbime. 

The  ability  to  distinguish  between  right  and 
wrong  in  relation  to  a  particular  act  about  to 
be  committed  is  the  general  test  of  criminal 
responsibility  in  this  state.  The  onlv  exception 
so  far  recognized,  as  to  one  who  has  reason 
suflScient  to  distinguish  between  right  and  wrong 
as  to  the  act  about  to  be  committed,  is  where 
such  act  is  connected  with  a  peculiar  delusion 
under  which  the  prisoner  is  laboring,  and  where, 
in  consequence  of  such  delusion  and  without 
criminal  intent,  the  will  is  overmastered.  In- 
stermittent  insanity,  caused  by  physical  weaic- 
ness  or  nervous  disorders,  is  no  excuse  or  justi- 
fication for  crime,  unless  it  appears  that  at  the 
time  of  the  act  committed  the  defendant  was  in- 
capable of  adjudging  the  quality  of  the  act  and 
of  Icnowing  whether  it  was  right  or  wrong. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  66,  59.] 

4.  Same— iNSANiTT— iNSTBUcnoN. 

Where  evidence  as  to  the  insanity  of  a  de- 
fendant is  introduced  under  the  general  plea  of 
not  guilty  in  a  criminal  case,  it  is  the  duty  of 
the  trial  judge  to  instruct  the  jury  upon  the 
subject  of  insanity  as  a  defense.  In  the  ab- 
sence of  evidence  that  the  defendant  acted  un- 
der the  influence  of  an  overmasterii&g  delusion, 
there  was  no  error  in  the  charge  complained  of 
in  this  case.  If  fuller  instructions  were  de- 
sired, they  should  have  been  requested  in  writ- 
ing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1821,  2007.] 

6.  Same  — Tbial  — Conduct  of  Judqk^Ap* 

PEAL. 

The  conduct  of  the  judge  towards  witnesses 
will  not  be  controlled,  except  for  such  abuse 
of  his  authority  as  would  manifestly  tend  to 
shape  or  unduly  influence  the  finding  of  the 
jury.  The  refusal  of  a  trial  judge  to  allow  a 
question  to  be  answered  by  a  witness  cannot 
be  reviewed,  unless  it  appears  that  the  answer 
expected  to  such  question  was  stated  at  the 
time  of  the  ruling  complained  of. 

[Ed.  Note.— For  cases  in  point,  see  C^iL  Dig. 
vol.   15,  Criminal  Law,  S  2932.] 

6.  SaICS— AdUISSION  of  EvIDENCS— HASlCIAiS 

Ebbob. 

While  testimony  that  one  of  the  defendant's 
witnesses  or  her  husband  had  unlawfully  sold 
whisky  should  have  been  repelled  upon  the 
objection  offered,  that  such  testimony  was  ir- 
relevant and  immaterial,  still  the  error  in  ad- 
mitting this  testimony  is  not  sufiieiently  grave 
to  warrant  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  |  1009.] 

7.  Sabcv— New  Tbial. 

The  remaining  assignments  of  error  are 
without  merit 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Criminal  Law,  §  2328.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Will  Carter  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

J.  K.  Davis,  J.  M.  Hunt,  and  Bunn  & 
Bunn,  for  plalntlfl!  in  error.  W.  K.  Fielder, 
Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  plaintiff  in  error  was 
convicted  of  the  offense  of  voluntary  man^ 
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slaughter.  He  excepts  to  the  Judgment  re- 
fusing a  new  trial.  The  testimony  in  the 
case  Is  extremely  voluminous,  but  Is  substan* 
tially  as  follows:  On  the  part  of  the  state 
it  was  shown  that  after  a  trial  in  a  Justice's 
comt,  in  which  Carter  (the  plaintiff  in  error) 
was  one  of  the  parties  and  the  deceased. 
Reed,  was  a  witness,  Reed,  in  company  with 
several  other  persons,  started  from  the  court- 
house toward  home.  The  decision  of  the 
Justice's  court  was  adverse  to  Carter.  Reed 
was  a  witness  at  the  trial,  in  behalf  of  one 
Townsend,  who  was  the  opposite  party  in 
the  suit  against  Carter.  He  was  perhaps  also 
somewhat  interested  In  the  result  of  the  case, 
and  concerned  In  favor  of  Townsend.  The 
deceased  was  over  70  years  of  age  and  quite 
deaf.  As  he  was  proceeding  homeward  with 
his  companions,  the  party  was  overtaken  by 
Garter,  who  walked  along  with  them  about 
200  yards,  during  which  time  Carter  charged 
the  deceased  with  being  responsible  for  the 
lawsuit  against  him,  and  used  some  vile 
epithets  about  the  deceased.  Perhaps  on  ac- 
count'of  his  deafness,  the  deceased  did  not  ap- 
pear to  have  heard  Carter's  first  remarks. 
A  little  later  Carter  and  Reed  became  in- 
volved in  an  altercation,  and  Carter  drew 
from  his  pocket  a  pistol  and  shot  Reed,  who 
was  unarmed,  except  with  a  small  walking 
cane,  and  who  fell  to  the  ground  and  scream- 
ed«  Townsend  seized  Carter  and  the  pistol, 
and  held  him  until  the  pistol  was  taken 
from  him.  The  evidence  for  the  state  does 
not  disclose  that  Reed  had  any  weapon  of 
any  kind  other  than  the  small  walking  cane; 
and  it  was  proved  that  he  habitually  carried 
this  to  walk  with.  He  was  picked  up,  car- 
ried home,  and  undressed,  and  no  weapon 
was  found  upon  him.  As  a  result  of  the 
wound,  death  supervened  four  days  later. 
Before  his  death  Reed  stated  that  he  was 
going  to  die.  He  made  this  statement  on 
the  night  of  the  difficulty,  as  well  as  an  hour 
or  two  before  his  death.  And  after  each 
of  these  statements,  showing  consciousness 
of  his  condition,  he  gave  his  version  of  the 
difficulty.  The  testimony  for  the  defendant, 
as  to  the  material  issues  in  the  case,  was 
squarely  in  conflict  with  that  for  the  state. 
Witnesses  on  behalf  of  the  defendant  testi- 
fied that  Reed  made  the  first  advance  upon 
Carter  and  struck  him  with  his  walking 
stick,  and  that  Reed  had  a  knife  in  his  hand. 
Some  of  the  witnesses  testified  that  they  did 
not  know  whether  the  deceased  struck  with 
the  knife  or  not,  while  others  testified  that 
the  deceased  struck  the  defendant  with  the 
knife  and  cut  his  coat  upon  the  shoulder, 
and  that  thereupon,  while  the  deceased  was 
still  cutting  at  him  with  the  knife.  Carter 
stepped  backward  and  fired.  There  was  also 
testimony  showing  that  there  was  a  mutual  in- 
tent to  fight,  and  that  Reed  drew  his  knife  and 
Garter  his  pistol  about  the  same  time.  The 
defendant  also  attempted  to  show  that  he 
was  insane;  and  testimony  was  permitted 
from  several  witnesses  showing  that  he  was 


at  times  wild  and  irrational.  He  further 
offered  evidence  of  partial  or  temporary  in- 
sanity, of  weakness  of  mind  in  connection 
with  his  weakened  condition,  and  of  a  dis- 
tortion of  mind  In  connection  with  his  dis- 
turbed nervous  condition,  and  of  his  habit 
of  takhig  liquor  and  narcotics  impairing  his 
capacity.  The  defendant  moved  for  a  new 
trial  upon  the  general  grounds,  and  upon 
grounds  relating  to  the  charge  of  the  court 
and  the  failure  to  charge,  as  well  as  grounds 
relating  to  the  exclusion  and  Introduction  of 
testimony,  and  to  conduct  of  the  court, 
which  is  claimed  to  have  been  prejudicial  to 
the  defendant  and  upon  the  ground  of  newly 
discovered  evidence. 

1.  The  first  ground  of  the  amended  motion 
assigns  error  in  that  the  court  ruled  out  cer- 
tain evidence  relating  to  the  purported  testi- 
mony of  Carter,  the  defendant,  at  the  Jus- 
tice's court  immediately  preceding  the  diffi- 
culty which  resulted  in  Reed's  death.  The 
only  error  assigned  is  that  the  court  should 
have  admitted  this  testimony  In  order  to 
permit  the  defendant  to  rebut  the  idea  of 
malice  on  his  part  against  Reed,  and  to  meet 
the  state's  theory  that  Carter  had  ill  will 
against  Reed  and  was  the  aggressor  in  the 
fight  It  is  unnecessary  to  consider  whether 
the  exception  would  have  been  well  taken  if 
the  verdict  had  been  for  murder;  for,  inas- 
much as  the  defendant  was  only  convicted 
of  voluntary  manslaughter,  no  harm  result- 
ed to  him  by  reason  of  the  court's  ruling. 
The  Jury,  by  their  verdict  found  that  the 
killhig  was  done  without  malice,  and  the 
testimony  repelled  by  the  Judge  was  only 
proper  to  be  considered  by  the  Jury  to  Induce 
the  same  result  as  occurred. 

2.  The  second  exception  of  the  plaintiff  In 
error  is  that  the  court  erred  in  refusing  to 
allow  him  to  prove  by  one  Mr.  Reeves 
whether  the  witness  had  not  heard  him  state 
from  the  stand  that  Mr.  Evins  had  asked 
him  to  let  Mr.  Reed  pasture  in  the  pasture, 
and  that  he  was  going  to  do  tt  He  contends 
that  this  evidence  was  material  and  would 
have  been  beneficial,  and  was  offered  for 
the  purpose  of  showing  that  he  had  no  mal- 
ice or  ill  will  against  the  deceased.  He  fur- 
ther insists  that  this  evidence  would  have 
greatly  assisted  him  in  showing  the  jury  that 
he  acted  in  self-defense  and  without  malice 
or  ill  will.  The  verdict  being  for  voluntary 
manslaughter,  the  lack  of  evidence  showing 
absence  of  malice  was  not  injurious  to  the 
plaintiff  in  error.  Furthermore,  the  offer  to 
prove  the  facts  stated  was  not  properly 
made.  Counsel  should  have  stated  what  the 
witness  of  whom  he  wished  to  ask  the  ques- 
tions would  testify.  It  not  being  shown  by 
such  statement  that  the  witness  would  have 
testified  what  the  plaintilTs  counsel  offered 
to  prove,  this  assignment  of  error  cannot  be 
considered. 

3.  The  third  ground  of  the  motion  assigns 
error  upon  the  admission  of  certain  purport- 
ed dying  declarations  of  the  deceased.    The 
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objections  offered  were  that  such  declara- 
tions sliould  be  received  witii  great  caution, 
and  that  the  evidence  should  be  excluded 
because  the  witness  J.  H.  Wilson,  by  whom 
the  declarations  were  shown,  had  testified 
during  the  court's  examination  into  the  ad- 
missibility of  the  testimiony,  and,  in  the  ab- 
sence of  the  Jury,  "that  such  declarations 
were  made  by  the  deceased  on  Friday  night 
prior  to  his  death  on  the  following  Tuesday 
morning,  and  that  deceased  was  conscious 
until  a  short  time  before  he  died  and  had 
been  told  that  he  would  recover,"  and,  after 
giving  that  evidence,  testified:  "That  is  all 
he  said,  and  he  never  did  make  any  other 
statement;  and  I  stayed  with,  him  several 
nights,  and  had  him  by  the  hand  when  he 
died.  ♦  ♦  ♦  That  is  all  I  heard  him  say.** 
And,  after  delivering  this  testimony,  the  wit- 
ness was  present  in  court,  heard  the  argu- 
ment of  counsel,  and  went  upon  the  stand, 
and  stated  that  upon  Tuesday  night.  Just 
before  Reed's  death.  Reed  stated  that  "he 
had  done  nothing  to  Mr.  Carter  to  cause  Mr. 
Carter  to  liill  him."  The  complaint  of  the 
plaintiff  in  error  is  that  the  court  should  not 
have  admitted  the  declarations  alleged  by 
the  witness  to  have  been  made  by  Reed  on 
Tuesday  morning,  shortly  before  his  death, 
because  the  witness  had  changed  and  alter- 
ed his  evidence  in  the  presence  of  the  court; 
that  the  court  violated  the  rule  that  dying 
declarations  should  be  received  with  great 
caution,  by  permitting  the  witness  to  testify 
to  the  Jury  with  relation  to  the  statements 
made  by  Reed  shortly  before  his  death.  We 
cannot  see  that  the  ruling  of  the  court  was, 
for  the  reason  assigned,  erroneous.  In  the 
first  place,  the  instruction  that  dying  dec- 
larations are  to  be  received  with  great  cau- 
tion is  more  especially  directed  to  the  Jury 
than  to  the  judge.  In  the  next  place,  the 
judge,  in  passing  upon  the  admissibility  of 
dying  declarations,  only  determines  whether 
a  prima  facie  case  has  been  established; 
and,  so  far  as  the  credibility  of  the  witness 
Is  concerned,  a  court  of  review  cannot  from 
the  very  nature  of  the  case  control  his  dis- 
cretion. In  the  third  place,  the  court  per- 
mitted the  discrepancy  in  the  statement  by 
the  witness  to  be  proved  to  the  Jury,  so  that 
it  was  within  their  power  to  pass  upon  the 
questions  of  fact  involved,  and,  if  the  wit- 
ness had  really  made  contradictory  state- 
ments, it  was  in  their  power  to  impeach  and 
discredit  him  thereby.  After  all,  we  see  no 
real  conflict  (after  careful  reading  and  re- 
reading Wilson's  testimony) — at  least,  no 
necessary  conflict — In  his  statement  After 
detailing  to  the  court  the  statements  made 
by  Reed  to  him  on  Friday  night,  he  proceeds 
to  say  "that  is  all  he  said,  and  he  never  did 
make  any  other  statement;  and  I  stayed 
with  him  several  nights";  etc.,  "that  is  all 
I  heard  him  say."  The  statements  the  wit- 
ness related  to  the  Jury  as  having  been  made 
by  Reed  on  Tuesday  morning  shortly  before 
his  death  are  in  practically  the  identical  lan- 


guage of  those  he  repeated  to  the  court  short- 
ly before  adjournment  the  evening  I>efore; 
and  if  he  had  replied,  using  the  same  lan- 
guage he  did,  with  three  very  immaterial 
changes,  his  veracity  could  not  have  been 
questioned  even  by  the  plaintiff  in  error. 
As  innocence  is  to  be  presumed  instead  of 
guilt,  and  as  the  language  of  both  declara- 
tions detailed  by  the  witness  is  identical,  and 
as  the  olrdinary  witness  Is  not  so  skilled  in 
the  art  of  speech  as  to  aptly  choose  the  very 
word  suitable  to  convey  the  shade  of  thought 
be  might  seek  to  convey,  we  think  that  the 
trial  judge  properly  understood  the  witness 
as  intending  to  say:  "That  is  all  he  sald^ 
and  he  never  did  make  any  different  state- 
ment. ♦  ♦  ♦  That  is  what  [all]  I  heard 
him  say."  Plainly,  to  our  mind»  the  only 
Idea  the  witness  intended  to  convey  was  that 
the  statements  he  had  attributed  to  the  de- 
ceased were  truthfully  repeated,  and  that 
the  deceased  had  not  at  any  time  made  any 
other  or  different  statement  in  his  hearing. 
If  the  witness  had  been  asked  the  distinct 
question  whether  the  deceased  ever  repeat- 
ed these  statements  at  any  other  time  than 
Friday  night,  and  had  answered  the  question 
In  the  negative,  the  Jury  would  have  been  au- 
thorized to  discredit  him;  but  the  trial  Judge 
could  not  for  that  reason  withhold  his  testi- 
mony from  the  Jury.  In  the  absence  of  evi- 
dence that  the  witness*  attention  was  specif- 
ically called  to  the  point,  to  discredit  him 
because  of  the  language  used  In  the  answer 
which  we  have  heretofore  quoted  would  be 
manifestly  unfair. 

4.  In  the  fourth  ground  of  the  motion  for 
new  trial  It  Is  insisted  that  the  court  erred 
in  charging  the  Jury  as  follows:  ••The  de- 
fendant sets  up  the  further  defense  of  in- 
sanity. A  person  shall  be  considered  of 
sound  mind  who  Is  neither  an  idiot,  a  luna- 
tic, afilcted  with  Insanity,  or  who  has  arriv- 
ed at  the  age  of  14  years,  or  before  that  day, 
if  such  person  knows  the  distinction  between 
right  and  wrong.  The  law  presumes  every 
defendant  to  be  of  sound  mind,  and  the 
burden  is  on  the  defendant  to  satisfy  ^the 
jury  to  a  reasonable  certainty  that  he  was 
not  of  sound  mind  when  the  act  was  com- 
mitted. The  insanity  which  the  law  recog- 
nizes as  an  excuse  for  crime  must  be  such  as 
dethrones  reason  and  incapacitates  an  in- 
dividual from  distinguishing  between  right 
and  wrong  as  to  the  consequences  of  his 
conduct  If  you  find  from  the  testimony  sub- 
mitted on  the  trial  of  this  case,  to  a  reason- 
able certainty,  that  the  defendant  at  the  time 
of  the  homicide  was  afflicted  with  Insanity  to 
that  extent  as  to  dethrone  reason  and  ^o  in- 
capacitate him  from  distinguishing  between 
right  and  wrong  as  to  the  consequences  of 
his  act  or  conduct,  you  should  acquit  the  de- 
fendant of  the  offense  charged.  If  you  find 
from  the  testimony  that  the  defendant  at  the 
time  of  the  homicide  had  sufficient  mind  and 
understanding  to  distinguish  between  right 
and  wrong   as  to   the  consequences  of  his 
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own  act  and  conduct,  he  is  regponsible  for  tils 
act.  In  other  words,  if  he  was  not  at  the 
time  of  the  homicide  afflicted  with  Insanity 
to  such  an  extent  as  to  dethrone  reason  and 
Incapacitate  him  from  distinguishing  between 
right  and  wrong  as  to  the  t-onsequences  of  his 
own  act  and  conduct,  it  would  be  your  duty 
to  find  against  the  plea  of  defendant  of  In- 
sanity. A  lunatic  or  person  Insane,  without 
lucid  intervals,  shall  not  be  found  guilty  of 
any  crime  or  misdemeanor  of  which  he  may 
be  charged,  provided  the  act  so  charged  as 
criminal  was  committed  in  the  condition  of 
such  lunacy  or  Insanity;  but,  if  a  lunatic 
has  lucid  intervals  of  understanding,  he  shall 
answer  for  what  he  does  in  those  intervals 
as  if  he  had  no  deficiency.  So,  gentlemen  of 
the  Jury,  If  you  find  from  the  testimony  that 
the  defendant  was  afflicted  with  insanity 
at  times,  he  would  be  responsible  for  his 
acts  when  not  under  the  influence,  or  not  in 
that  state  of  mind.  If  he  did  the  act,  and 
was  not  in  one  of  these  conditions  at  the 
time— not  in  a  condition  of  not  distinguishing 
betwen  right  and  wrong  at  the  time — ^he 
would  be  responsible  for  his  act  as  though 
lie  was  not  afflicted  with  insanity  at  all." 
The  complaint  of  the  plaintiff  in  error  is  that 
the  Judge  presented  the  law  of  total  insani- 
ty, and  not  a  theory  on  partial  insanity  or 
temporary  insanity  or  distortion  of  mind 
growing  out  of  a  physical  condition  of  the 
defendant,  and  its  effect  (by  reason  of  the 
shattered  nervous  system  of  defendant  and 
the  use  of  stimulants  and  opiates)  on  his 
mental  condition.  Counsel  for  plaintiff  In 
error  insists  that,  under  the  evidence  as  to 
the  physical  condition  of  the  defendant,  ex- 
citement would  unbalance  him  and  cause  him 
to  lose  his  normal  Judgment  and  discretion 
and  make  him  like  a  man  wild  or  crazy,  and 
that  under  these  conditions,  although  the 
defendant  did  not  set  up  full  insanity,  nor 
seek  to  prove  it  as  a  complete  defense,  in 
and  of  itself,  defendant  was  not  to  be  held  to 
use  the  same  normal  Judgment,  discretion, 
and  coolness  that  the  ordinary  man  would 
be  called  on  to  use,  and  that  the  Judge  should 
have  instructed  the  Jury  that  the  defendant 
ahould  be  Judged,  as  he  was,  and  not  held 
to  the  standard  required  of  the  normal  or- 
dinary man  unaffllcted,  as  he  was,  with  ref- 
erence to  his  conduct  at  the  time  of  the  dif- 
ficulty, and  that  the  Jury  should  have  been 
instructed  that  they  should  consider  the  men- 
tal condition  or  distortion  of  mind  of  the  de- 
fendant if  they  believed  such  was  caused  by 
his  physical  condition  in  determining  wheth- 
er the  defendant  acted  In  good  faith,  believing 
that  there  was  a  necessity  for  taking  the  life 
of  his  assailant  to  save  his  own  life  or  to 
prevent  a  felony  from  being  perpetrated  up- 
on him.  The  exact  exception  to  the  charge 
quoted  above  is  thus  set  out  by  plaintiff  in 
error  In  this  motion  for  new  trial :  "The  de- 
fendant did  not  set  up  as  matter  of  defense 
such  insanity  at  the  time  of  the  homicide 


as  would  make  him  irresponsible  for  his  acts 
under  the  general  rules  of  law  relating,  to 
pleas  of  insanity,  but  offered  evidence  of  a 
partial  or  temporary  Insanity,  or  weakness  of 
mind  or  distortion  of  mind,  in  connection 
with  his  weakened  physical  condition  and 
his  disturbed  nervous  system,  and  the  habit 
of  taking  liquor  and  narcotics,  as  impairing 
his  capacity,  under  circumstances  of  excite- 
ment or  danger,  to  act  with  the  same  calm- 
ness and  deliberation  and  discretion  as  the 
average  or  ordinary  man  would  l>e  held  to 
act  and  Judge,  and  the  defendant,  by  his 
counsel,  claimed  that,  owing  to  his  mental 
and  physical  condition,  he  would  not  be  held, 
and  should  not  be  held  by  the  court  and  Jury, 
to  act  with  the  same  discretion  and  Judgment 
as  the  ordinary  physically  and  mentally  sound 
man,  and  claimed  that  the  court  should  sub- 
mit that  question  in  his  charge  to  the  Jury; 
that  in  determining  as  to  whether  he  acted 
in  good  faith,  believing  that  his  life  was  in 
danger  and  that  it  was  necessary  to  shoot  the 
deceased  to  save  himself,  the  Jury  should 
have  been  allowed  to  consider  this  question. 
This  theory  of  defense  was  not  submitted  at 
all  by  the  court  to  the  Jury,  but,  in  lieu 
thereof,  the  court  gave  to  the  Jury  the  gen- 
eral law  of  insanity,  and  the  movant  insists 
that  he  erred  therein,  and  further  erred  In 
not  submitting  the  claim,  as  above  set  forth, 
which  was  urged  by  the  defendant  through 
his  counsel." 

The  objection  is  twofold:  That  the  charge 
on  Insanity,  being  irrelevant,  was  hiirtfui 
to  the  defendant;  and  that  the  real  conten- 
tion of  the  defendant  upon  this  subject  was 
not  presented.  We  find  no  error  in  the 
charge  complained  of,  and,  if  fuller  and  more 
explicit  Instructions  were  desired,  they 
should  have  been  requested.  It  appears  from 
the  record  that  evidence  was  introduced  for 
the  purpose  of  showing  that  the  defendant 
was  insane  at  the  time  of  the  homicide,  and 
therefore  it  was  incumbent  upon  the  court 
not  to  turn  the  Jury  loose  upon  that  evidence 
without  chart  or  compass  to  aid  them  in  ap- 
plying them.  And  the  rule  announced  by  the 
court  has  been  uniformly  recognized  in  this 
state,  at  least  ever  since  the  case  of  Roberts 
V.  State,  3  6a.  310.  The  rule  there  laid  down 
by  the  Supreme  Court  is  as  follows:  "If  a 
man  has  reason  sufficient  to  distinguish  be- 
tween right  and  wrong  in  relation  to  a  par- 
ticular act  about  to  be  committed,  he  is  crim- 
inally responsible."  The  only  exception  made 
to  this  general  rule  is  where  the  act  done  is 
connected  with  a  peculiar  delusion,  and  is 
committed  in  consequence  of  such  delusion 
without  criminal  intent,  but  by  reason  of  the 
will  being  overmastered  and  overpowered  by 
such  delusion.  The  doctrine  laid  down  In 
the  Roberts  Case  has  never  been  overruled 
or  questioned  by  the  Supreme  Court  The 
case  has  frequently  been  cited  with  approval. 
See  Choice  v.  State,  31  Ga.  424;  Danforth 
V.  State,  75  Ga.  614,  58  Am.  Rep.  480;  Carr 
V.  State,  96  Ga.  284,  22  S.  Eu  570;  Flanagan 
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V,  State,  103  Ga,  625.  30  S.  E.  550;  Taylor 
V.  State,  105  Ga.  775.  31  S.  E.  764.  The 
Judge  could  not  present  the  theory  of  partial 
or  temporary  insanity  insisted  upon  by  the 
plaintiff  in  error,  because  there  was  no  evi- 
dence that  the  defendant  was  acting  under 
the  influence  of  any  delusion  and  that  the 
act  was  committed  in  connection  with  such 
delusion.  There  has  never  been  any  morbid 
sentimentality  on  the  subject  of  insanity  in 
the  decisions  lu  this  state,  and  yet  there  has 
been  always  the  exercise  of  the  largest  hu- 
manity in  behalf  of  the  actually  insane.  The 
question  Is  not  without  difficulty.  As  said 
by  Judge  Nisbet  in  Roberts  v.  State,  supra: 
*The  laws  of  the  sane  mind  are  but  little 
understood.  Much  less  are  the  laws,  if  in- 
deed such  phraseology  is  predicable  of  it,  of 
the  unsound  mind.  We  can  Judge  of  the  one 
by  external  developments  and  by  our  own 
consciousness;  but  of  the  other  only  by  ex- 
ternal indicia.  There  are  few  men  so  bal- 
anced in  intellect  as  not  at  some  time  and 
upon  some  subjects  to  approximate  towards 
derangement  Intellectual  enthusiasm  not 
unf  requently  approaches  the  line  of  insanity. 
The  numerous  cases  of  mania  or  delusion 
which  leave  the  mind  sound  in  general,  but 
as  to  certain  things  shattered  or  wholly  ob- 
literated, have  Increased  the  difficulty  of  any 
specific  general  rule  as  to  the  responsibility 
of  those  generally  classed  as  insane.  ♦  ♦  • 
The  subject  of  insanity  is  not  responsible — 
humanity,  reason,  the  law  so  adjudge.  In 
all  definitions  of  murder  of  which  I  have 
knowledge  the  requirement  is  found  that  the 
slayer  must  be  of  sound  mind.  Our  own 
statutory  definition  requires  him  to  be  'a 
person  of  sound  memory  and  discretion.'  Ac- 
countability for  crime  presupposes  a  crimi- 
nal intent,  and  that  requires  a  power  of  rea- 
soning upon  the  character  and  consequences 
of  the  act— a  will  subject  to  control.  The 
difficulty  is  to  determine  who  is  'a  person  of 
sound  memory  and  discretion,'  who  is  in- 
capable of  a  criminal  intent,  who  is  incapa- 
ble of  reasoning  upon  the  character  and  con- 
iequences  of  the  act,  and  who  is  without  con- 
trol over  his  wilL  •  ♦  ♦  Mr.  Chitty  says: 
'In  criminal  cases  the  question  is  whether 
at  the  time  the  act  was  committed  the  pris- 
oner was  incapable  of  Judging  between 
right  and  wrong,  and  did  not  then  know  that 
the  act  was  an  offense  against  the  law  of 
God  and  nature.'  ♦  •  ♦  There  are  some 
exceptions  to  this  rule,  one  certainly  which 
was  first  established  in  the  leading  case  of 
The  King  v.  Hadsfield.  The  great  speech  of 
Mr.  Erskine  in  defense  of  Hadsfield  has  shed 
new  light  upon  the  law  of  insanity.  It  is 
looked  upon  by  the  profession  as  authority. 
♦  *  •  In  that  case  he  assumed  the  posi- 
tion that  a  man  might  have  reason  sufficient 
to  distinguish  between  the  right  and  wrong 
of  an  act  about  to  be  committed,  and  yet,  by 
reason  of  some  delusion  overmastering  the 
will,  there  might  be  no  criminal  intent.  To 
apply  this  proposition,  it  was  admitted  by 


^r.  Erskine  that  the  act  Itself  must  be  eoa- 
nected  with  the  peculiar  delusion  under 
which  the  prisoner  labored.  •  *  •  To  use 
the  language  of  Mr.  Erskine :  'Reason  is  not 
driven  from  her  seat,  but  distraction  sits 
dovm  upon  it  along  with  her,  holds  her 
trembling  upon  it,  and  frightens  her  from  her 
propriety.' ''  Our  courts  have  never  gone  to 
the  full  extent  of  Mr.  Elrsklne's  argument, 
and  certainly  never  held  the  contention  of 
the  plaintiff  in  error  upon  this  subject  to  be 
the  law.  No  decision  has  come  under  our 
observation  where  temporary  insanity  or  loss 
of  self-control,  caused  by  physical  infirmity, 
has  been  held  to  Justify  a  killing  or  even  to 
reduce  the  offense  from  murder  to  man- 
slaughter. In  its  last  analysis  the  conten- 
tion of  the  plaintiff  in  error  is  that,  while 
ordinarily  sane,  his  physical  condition  was 
such  and  his  nerves  were  so  unstrung  that 
he  was  more  easily  excited  than  an  ordinary 
man,  and  that,  when  thus  excited,  he  became 
temporarily  irresponsible.  Similar  defenses 
have  been  several  times  disapproved  by  our 
Supreme  Court  In  Ii\>garty  v.  State,  80  Ga. 
450,  5  S.  E.  782,  the  Supreme  Court  held 
that  there  was  no  error  in  refusing  to  charge 
the  Jury  that  "if  the  defendant  commit  an 
assault,  knowing  it  to  be  wrong,  when  driven 
to  it  by  an  uncontrollable  and  irresistible  im- 
pulse, arising  not  from  natural  passion,  but 
from  an  unsound  condition  of  mind,  he  is 
not  criminally  responsible."  In  the  case  of 
Patterson  v.  State,  86  Ga.  70,  12  S.  Bl  174, 
while  the  court  affirmed  the  Judgment  of  the 
trial  Judge  in  excluding  certain  testimony  for 
a  di^erent  reason.  Chief  Justice  Bled^ley 
took  occasion  (while  the  language  used  by 
the  trial  Judge  is  not  stated)  to  say  that  what 
he  said  was  pertinent,  and  the  ruling  upon 
the  question  in  that  case  is  authority  for  the 
statement  that  the  citation  of  the  learned 
counsel  for  plaintiff  in  error  upon  the  sub- 
ject of  the  appearance  and  general  health, 
etc.,  of  the  person  whose  sanity  is  in  ques^ 
tion,  are  not  in  point  in  this  case.  la  Lee  v. 
State,  116  Ga.  569,  42  S.  K  759,  and  in  Rog- 
ers V.  State  (Ga.)  57  S.  E.  227,  the  doctrine 
announced  in  Studstill  v.  State,  7  Ga.  12, 
that  there  is  no  distinction  as  to  partial  or 
temporary  insanity  and  that  such  Insanity 
is  not  recognized  as  a  tiefense,  relieving  from 
re^>onsibility  of  crime,  is  reaffirmed.  In  Lee's 
Case  the  trial  Judge  refused,  upon  request, 
to  charge  the  Jury  that  if  they  believed  from 
the  evidence  that  the  defendant  at  the  time 
of  the  homicide  was  afflict^  with  epilepsy 
to  such  an  extent  as  to  be  insane,  and  that 
under  the  infiuence  of  such  epilepsy  he  was 
incapable  of  controlling  his  action,  but  was 
impelled  by  the  effect  of  such  disease  to  the 
commission  of  the  homicide  in  question,  even 
he  may  have  had  knowledge  as  to  the  right 
or  wrong  of  the  action  in  question,  that  the 
defendant  would  not  be  guilty.  The  refusal 
to  thus  instruct  the  Jury  was  expressly  ap- 
proved. The  court  then  proceeded  to  re- 
affirm the  former  decision  as  to  the  general 
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rule  and  the  exception  in  regard  to  delu- 
sional insanity.  But,  as  to  a  very  similar 
theory  to  that  contended  for  by  the  plaintiff 
in  error  in  this  case.  Chief  Justice  Simmons, 
delivering  the  opinion,  says:  *'It  seems  to  us 
that  to  uphold  such  a  theory  would  be  to  put 
the  public  at  the  mercy  of  any  person  who 
fails  to  suppress  his  anger  or  Jealousy,  who 
is  sane  at  one  moment,  insane  at  the  next, 
and  then  immediately  afterwards  sane  again. 
It  is,  however,  useless  to  elaborate  any  fur- 
ther, as  this  court  is  bound  by  its  former  de- 
cisions upon  this  subject,  which  will  be  found 
cited  in  Carr  v.  State,  96  Ga.  284,  22  S.  E. 
670;  Taylor  v.  State,  105  Ga.  746,  31  S.  B. 
764;  Minder  v.  State,  118  Ga.  773,  39  S.  B. 
284.  We  therefore  conclude  that  requests  to 
charge  which  sought  to  substitute  another 
test  of  sanity  for  the  knowledge  of  right  and 
wrong  should  not  have  been  given.  With  re- 
gard to  the  exception  to  the  general  rule  in 
case  of  delusional  insanity,  the  charge  was 
correct,  and  followed  the  cases  of  Roberts  v. 
State,  3  Ga.  310;  Danforth  v.  State,  75  Ga. 
614,  58  Am.  Rep.  480;  Flanagan  v.  State, 
103  Ga.  619,  30  S.  E.  550." 

In  this  case  no  request  was  preferred ;  but, 
bad  the  defendant  obtained  all  he  contend- 
ed for  In  this  ground  of  the  motion,  it  cer- 
tainly could  not  have  reduced  the  offense 
lower  than  voluntary  manslaughter,  and,  in 
view  of  the  finding  of  the  Jury,  no  possible 
harm  was  done  him.  The  evidence  upon 
the  subject  of  Insanity  was  Introduced  by  the 
defendant  in  the  testimony  of  Dr.  Chapman, 
his  sister,  and  other  witnesses,  and  as  in- 
sanity at  the  time  of  the  commission  of  the 
allied  crime  need  not  be  specially  pleaded, 
but  may  be  relied  upon  as  a  defense-  upon 
the  plea  of  general  issue,  we  think  the  trial 
Judge  should  have  charged  upon  the  subject 
As  there  was  no  evidence  of  delusion  on  the 
part  of  the  defendant,  or  that  he  acted  under 
the  influence  of  such  delusion  in  the  commis- 
sion of  the  act  with  which  he  was  charged, 
there  was  no  error  in  not  extending  the  in* 
stractions  given. 

5.  The  fifth  ground  of  the  motion  alleges 
that  the  court  erred  in  rebuking  one  of  de- 
fendant's witnesses  in  the  presence  of  the 
Jury,  and  thereby  prejudicing  defendant's 
case  by  discrediting  his  witness.  This  is  spe* 
dally  insisted  upon  because  plaintiff  in  er- 
ror argoes  that  the  court  was  unfair  in  the 
trial  to  the  defendant,  and  partial  to  the 
state,  as  shown  by  the  difference  of  treat- 
ment given  these  witnesses  by  the  court  It 
appears  that  the  witnesses  had  been  separat- 
ed, and  that  the  defendant's  witness,  not 
baving  been  informed  of  the  order  of  the 
court  sequestering  the  witnesses,  sat  down 
for  an  instant  in  the  courtroom  before  he 
came  to  the  stand.  Upon  this  fact  being  dis- 
closed, although  defendant's  witness  said  he 
beard  none  of  the  evidence,  the  court  said 
to  said  witness:  '*Tou  knew  the  witnesses 
were  separated  yesterday,  didn't  you?"  Up- 
on the  witness  replying  in  the  affirmative. 


the  court  inquired :  "^by  did  you  come  In 
the  courthouse  and  sit  down?"  And  when 
the  witness  answered  that  he  sat  down  be> 
cause  he  was.  expecting  to  take  the  witness 
chair,  the  court  remarked:  "We  will  see 
about  this  when  we  get  through."  Plaintiff 
in  error  contrasts  this  with  the  action  of  the 
court  in  connection  witb  a  witness  sworn  on 
the  part  of  the  state,  who  had  been  in  the 
courthouse  a  portion  of  the  day  during  the 
delivery  of  testimony,  and  to  whom  objec- 
tion was  made  as  a  witness  upon  that  ground, 
but  whom  the  court  allowed  to  testify.  We 
do  not  fully  approve  the  practice  of  threaten- 
ing a  witness  in  the  hearing  of  the  Jury,  but 
we  cannot  say  that  any  threat  was  neces- 
sarily implied  by  the  language  of  the  court 
The  language  of  the  court  is  Just  as  sus- 
ceptible of  the  idea  that  the  court  did  not 
wish  to  consume  time  with  a  further  exami- 
nation into  the  matter  at  that  time,  and  that 
he  would  not,  if  a  hearing  was  had,  punish 
the  witness,  as  to  the  construction  that,  by 
his  language,  he  threatened  witness.  But, 
even  if  he  had  fined  the  witness  for  disobedi- 
ence' of  his  order,  we  could  not  control  his 
discretion,  unless  manifestly  abused;  nor 
would  it  necessarily  follow  that  the  credi- 
bility before  the  Jury  would  be  diminished 
because  of  the  fact  that  the  court  might  have 
adjudged  him  guilty  of  disobedience  of  the 
court's  orders.  So  far  as  the  treatment  of 
the  state's  witness  being  improper,  it  is  al- 
ways discretionary  with  the  trial  court  as 
to  whether  certain  witnesses  may,  for  any 
special  reason,  be  allowed  to  remain  in  the 
courtroom,  and  the  fact  that  the  witness  has 
heard  the  testimony  is  not  sufficient  reason 
to  exclude  his  testimony.  We  cannot  say 
that  the  treatment  of  the  two  witnesses  shows 
partiality  to  the  state  or  was  prejudicial  to 
the  defendant,  as  contended  by  plaintiff  In  er- 
ror, nor  that  the  treatment  of  these  two 
witnesses,  as  it  appears  in  the  record,  is 
tantamount  to  an  expression  of  opinion,  on 
the  evidence  In  the  case,  unfavorable  to  the 
accused. 

.  6.  The  sixth  ground  of  the  motion  contends 
that  the  court  erred  in  allowing  testimony 
from  the  witness  Mrs.  Gill,  showing  that  her 
husband  had  sold  liquor  and  trying  to  show 
that  she  herself  had  sold  liquor  The  objec- 
tion to  the  evidence  was  that  it  was  imma- 
terial and  irrelevant.  And  error  is  also  as- 
signed because  such  evidence  was  not  proper 
to  be  used  as  a  mode  of  impeachment  We 
readily  concur  in  the  opinion  of  counsel  for 
plaintiff  in  error  that  the  fact  that  the  party 
may  or  may  not  have  been  guilty  of  unlaw- 
fully selling  intoxicating  liquor  is  not  a 
proper  mode  of  impeaching  a  witness,  and 
the  business  followed  by  the  witness's  hus- 
band was  immaterial.  But,  conceding  that 
the  court  erred  in  his  ruling  in  this  matter, 
the  error  is  not  sufficiently  grave  to  warrant 
a  reversal. 

7.  There  was  no  error  on  the  part  of  the 
trial  court  in  refusing  to  allow  the  witness 
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Reeves  to  show  that  the  pasture  in  question 
in  the  lawsuit  which  preceded  the  difficulty 
was  in  the  possession  of  Garter,  and  that  he 
had  the  right  to  it  In  any  vietw  of  the  case, 
this  eyidence  was  immaterial. 

8.  Nor  was  any  harm  done  the  defendant 
by  the  refusal  of  the  court  to  allow  the  wit- 
ness Jackson  to  testify  what  the  defendant 
threw  up  early  in  the'  morning  of  the  day  of 
the  difficulty.  The  court  allowed  testimony 
without  limit  as  to  the  comparative  size  and 
strength  of  the  defendant  and  the  deceased 
at  the  time  of  the  difficulty,  and  the  witness 
Jackson  was  allowed  to  testify  as  to  the 
health  of  the  defendant  early  in  the  morning 
of  that  day,  and  that  the  defendant  turned 
sick  and  threw  up.  If  defendant  was  sick, 
and  the  sickness  had  not  been  relieved  at 
the  time  of  the  difficulty,  the  weakness  caus- 
ed thereby  might  be  considered  by  the  Jury, 
but  could  not  be  material  as  to  what  was 
thrown  up,  In  the  absence  of  any  statement 
to  the  court  by  counsel  as  to  what  he  expect- 
ed to  show. 

9.  The  defendant  also  insisted  in  his  mo- 
tion that  a  new  trial  should  be  granted  upon 
the  ground  of  newly  discovered  evidence. 
The  affidavit  of  W.  M.  Raper  tended  to  show 
that,  while  the  deceased  was  being  undress- 
ed after  the  difficulty,  his  pants  fell  upon 
the  floor  and  something  heavy  hit  the  floor 
(presumably  a  knife),  and  that  deceased 
showed  great  anxiety  about  what  was  in  his 
pocket,  and  called  several  times  to  his  wife 
and  family  to  see  after  it.  This  witness 
also  testified  that  he  asked  the  deceased  what 
caused  the  trouble,  and  he  said :  "Oh,  Lord, 
I  couldn't  take  everything."  This  witness 
testified  at  the  trial.  The  most  that  can  be 
said  as  to  the  testimony  of  this  witness  inr 
so  far  as  being  of  advantage  to  the  defend- 
ant is  concerned  is  that  it  tends  to  show  that 
the  deceased  might  have  had  a  knife  in  his 
pocket  when  he  was  carried  home,  and  there- 
fore might  have  had  one  at  the  time  of  the 
difficulty.  As  this  evidence  is  merely  cumu- 
lative of  the  testimony  of  several  witnesses 
for  the  defendant,  who  testified  on  the  trial 
more  strongly  to  the  same  effect,  it  affords 
absolutely  no  reason  for  granting  a  new  trial. 
The  other  affidavit  made  by  Jbseph  Hendriz 
cannot  be  considered  because  it  is  not  accom- 
panied by  the  affidavits  of  counsel  or  of  the 
defendant  or  of  witnesses  vouching  for  de- 
ponent's good  character  and  associations,  as 
required  by  law. 

After  a  very  painstaking  investigation  and 
consideration  of  the  mass  of  testimony  in 
this  case,  and  careful  examination  into  every 
contention  urged  by  the  plaintiff  in  error,  we 
are  firmly  convinced  that  no  error  was  com* 
mitted  requiring  the  grant  of  a  new  trial. 
The  evidence  was  conflicting.  We  have  no 
power  to  disturb  the  verdict  of  the  Jury 
thereon.  And,  if  we  had  such  power,  the  in- 
terest of  society  would  not  be  subserved  by 
'^R.  exercise  in  this  case. 
'Udgment  affirmed. 


(2  6a.  App.  305) 
ATLANTIC  COAST  LINE  R.  CO.  ▼.  BUNN 

et  al.    (No.  441.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  JUBT— COICPETENCT. 

Each  narty  in  a  civil  cause  haa  the  right  to 
a  panel  of  24  impartial  men  from  which  to 
select  the  jury.  To  be  entitled  to  sit  on  a  case, 
a  juror  zuust  be  omni  ezceptione  major,  and 
where  it  appears,  before  beginning  to  strike 
the  jury,  that  anv  juror  is,  for  any  reason,  dis- 
qualified, such  juror  should  be  excused  for 
cause. 

2.  New  Tbial— Incoicpetent  Jubobs. 

An  employ^  is  not  a  competent  juror  to 
try  a  case  m  which  his  emnloyer  is  a  party. 

Failure  to  remove  jurors  thus  disqualified  and 
to  fill  the  panel  as  provided  by  Act  1878,  p.  145, 
is  ground  for  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  81,  Jury,  §  420;  vol.  37,  New  Trial,  S  77.] 

8.  Rahaoaus— Road  Cbossinos. 

A  road  crossing,  such  as  is  referred  to  in 
section  2222,  Civ.  Code  1895,  is  the  crossing  by 
a  railroad  of  a  public  highway,  not  only  used, 
but  maintained  as  such  by  the  proper  authori- 
ties having  the  same  in  charge.  The  evidence 
must  show  the  road  to  be  a  public  highway  or 
street,  and  that  such  crosses  the  railroad,  be- 
fore there  is  proof  of  a  road  crossing.  See 
Johnson  v.  State,  58  S.  BL  265,  Court  of  Ap- 
peals. 
4.  Appeal— Review. 

No  other  error  appears* 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Waycross;  J.  T. 
Myers,  Judge. 

Action  by  J.  R.  and  T.  Bunn  against  the 
Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

Bennet  &  Conyers  and  Jno.  0.  McDonald, 
for  plaintiff  in  error.  Wilson,  Bennet  & 
Lambdin,  for  defendants  in  error. 

RUSSELL,  J.  This  case  comes  to  this 
court  on  exceptions  taken  to  the  refusal  to 
grant  a  new  trial.  Several  assignments  of 
errors  are  presented,  but  in  our  view  of  the 
case  it  is  only  necessary  to  discuss  one  of 
them.  The  fourth  ground  of  the  amended 
motion  for  a  new  trial  alleges  that  "the  court 
erred  in  refusing  the  motion  made  by  coun- 
sel of  movant  to  excuse  from  service  on  the 
Jury  from  the  panel  of  jurors  called  to  try 
said  case  W.  A.  Sweat,  J.  P.  Lide,  and  Will 
Youmans,  who  were  employes  of  the  plain- 
tiffs, and  by  reascm  thereof  disqualified  to 
serve  as  Jurors  In  said  case,  said  motion  hav- 
ing been  made  before  commencing  to  strike 
or  select  the  Jury  in  said  case;  the  same  being 
error  because:  (a)  The  employ6s  of  parties 
litigant  are  presumed  to  be  prejudiced,  (b) 
The  Jury  trying  a  cause  should  be  perfectly 
impartial  between  the  parties,  (c)  Any  cause 
which  would  prompt  a  Juror  to  lean  in  favor 
of  one  side  or  the  other  should  be  excuse  or 
cause  for  such  Juror  from  serving  on  the 
Jury,  and  thereby  not  force  the  side  against 
which  he  would  lean  to  strike  him  therefrom, 
and  thereby  lose  any  right  as  to  strikes.'* 
The  employes  of  the  plaintiff  were  disquali- 
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fled  as  jnrora.  It  would  not  be  questioned 
that  under  the  express  rule  in  the  case  of 
Central  Railroad  v.  Mitchell,  es  Ga.  173,  the 
employes  of  the  defendant  corporation  should 
be  held  to  be  disqualified;  and  no  reason 
appears  to  us  why  the  employes  of  one  party 
would  be  more  likely  to  have  a  leaning  or  to 
have  prejudged  the  case  than  the  employes  of 
another  party  to  the  cause.  An  employ^, 
whether  of  an  individual,  a  partnership,  or  a 
corporation,  may  be,  in  rare  instances,  an 
impartial  Juror  in  passing  upon  the  rights  of 
his  employer.  It  Is  possible  for  a  Judge  or 
juror  to  be  so  absolutely  fair  that  he  could 
try  his  own  cause.  But  there  must  be  a  rule 
upon  the  subject,  and  the  only  rule  that  can 
be  adopted  with  safety  is  one  which  recog- 
nizes the  influence  to  which  humanity  is  gen- 
erally susceptible,  and  not  a  rule  based  upon 
rare  exceptions.  As  said  by  Justice  Jackson, 
In  Central  Railroad  v.  Mitchell,  supra:  "It 
Is  almost  impossible,  however  incorruptible 
one  may  be,  not  to  bend  before  the  weight  of 
interest;  and  the  power  of  employer  over 
employ^  is  that  of  him  who  clothes  and 
feeds  over  him  who  is  fed  and  clothed. 
Hence  the  common  law  excluded  all  servants, 
and  our  statutes  have  nowhere  altered  the 
rule,  and  it  should  not  be  altered.  A  close  rel- 
ative is  a  less  dangerous  Juror,  if  not  a  de- 
pendent kinsman,  than  one  who  is  dependent 
on  his  employer.  See  3  Chit  Black,  side  p. 
363;  Bacon's  Abridg.  "Juries,"  2,  347,  5,  353; 
Tidd*8  Prac.  852,  3."  The  employes  of  a 
plaintiff  should  be  disqualified  as  Jurors  for 
the  same  reason  that  they  would  be  if  they 
were  the  employ^  of  the  defendant;  and 
employ^  of  a  person  or  partnership  should  be 
disqualified  for  the  reason  that  would  dis- 
qualif!y  them  if  liiey  were  the  employes  of  a 
corporation.  A  Juror  must  be  omni  excep- 
tione  major.  If,  then,  these  three  Jurors  were 
in  fact  employ^  of  the  plalntiiTs,  they  should 
have  been  excused  for  cause,  if  proper  ob- 
jection was  made  at  the  proper  time.  A  Jury 
trial  is  a  travesty  unless  the  Jurors  are  im- 
partial. 

But  it  Is  insisted  by  learned  counsel  for  the 
defendants  in  error  that  the  assignment  of 
error  is  not  in  such  legal  shape  aa  to  inform 
us  what  action  was  taken  by  the  court  be- 
low on  the  motion  submitted  by  counsel  for 
the  defendant  (now  plaintiff  in  error);  that 
the  defendant  was  not  entitled  to  have  the 
jurors  excused  simply  by  calling  the  atten- 
tion of  the  court  to  thair  disqualification;  that 
this  court  is  not  informed  by  the  assig^nment  of 
error  what  action  was  taken  in  the  court  be- 
low on  the  question,  and  that  the  trial  court 
nouiy  have  found  some  evidence  that  the  Jurors 
were  not  disqualified  to  serve,  for  the  rea- 
son alleged.  For  these  reasons,  it  is  insisted 
by  the  defendant  in  error  that  the  assign- 
ment of  error  does  not  bring  to  the  attention 
of  this  court  sufl^cient  facts  to  enable  it  to 
determine  whether  the  lower  court  com- 
mitted error  in  refusing  to  excuse  the  jurors 
from  service  in  the  cause.    We  disagree  with 


learned  couns^  as  to  this.  The  recitals  of 
fact  in  the  motion  are  fully  approved  and 
certified  by  the  trial  Judge.  We,  of  course, 
cannot  tell  whether  evidence  was  heard  by 
the  court  touching  the  disqualification  or  not; 
but  it  is  certified  that  the  Jurors  objected  to 
were  employ^  of  the  plaintiff.  It  is  im- 
material to  this  court  how  knowledge  of  this 
fact  was  obtained  by  the  trial  Judge,  because 
no  point  is  made  that  he  became  possessed 
of  the  fact  Improperly.  The  trial  Judge,  by 
approving,  without  qualification,  the  grounds 
of  the  motion  for  a  new  trial,  states  that 
it  was  a  fact  that  the  Jurors  were  employes 
of  the  plaintiff,  and  that  he  knew  that  fact 
before  passing  upon  the  motion  of  defendant's 
counsel.  It  would  have  been  proper  for  the 
trial  Judge,  If  the  question  as  to  whether  the 
Jurors  were  or  were  not  employes  of  one  of 
the  parties  had  been  in  issue,  to  hear  evi- 
dence upon  that  subject;  but  from  the  word- 
ing of  the  assignment  of  error  ^which  is  cer- 
tified by  the  Judge  to  contain  a  true  state- 
ment of  fact)  it  can  easily  be  inferred  either 
that  the  statement  by  counsel  of  the  employ- 
ment of  the  Jurors  was  admitted  by  the 
opposite  party,  or  rested  in  the  court's  own 
knowledge;  and  in  either  event  evidence 
would  be  unnecessary  for  the  information  of 
the  court  The  language  of  the  fourth  ground 
is,  "W.  A.  Sweat,  J.  P.  LIde,  and  Will  You- 
mans,  who  were  employ^  of  the  plaintiffs'* — 
not  who  movant  insisted  or  alleged  were 
employes  of  the  plaintiffs.  If  the  wording  of 
this  ground  had  been  "W.  A.  Sweat,  J.  P. 
Lride,  and  Will  Youmans,  who  movant  con- 
tended were  employ  to  of  the  plaintiffs,"  the 
contention  of  learned  counsel  for  the  defend- 
ant in  error  would  be  sustained.  It  appears 
from  the  testimony  of  J.  P.  LIde,  set  forth 
in  the  record,  that  he  was  an  employ^  of  the 
plaintiffs,  and  it  can  reasonably  be  assumed 
that  it  was  not  insisted  before  the  trial  court 
that  any  one  of  the  three  Jurors  objected  to 
was  not  an  employ^  of  the  plaintiffs  at  the 
time  that  the  defendant  asked  to  have  them 
excused  for  cause. 

The  Jurors,  then,  were  disqualified.  Was 
the  objection  properly  presented  to  the  trial 
court?  A  party  in  a  civil  case  is  only  re- 
quired, where  a  Juror  is  for  any.  reason  dis- 
qualified, to  request  the  presiding  judge  to 
cause  the  panel  to  be  filled.  Pen.  Code  1895, 
§  854.  The  counsel  for  the  plaintiff  in  error 
properly  requested  that  the  disqualified  Ju- 
rors be  excused,  and  we  think  the  refusal  of 
the  court  to  comply  was  such  an  error  as  de- 
mands a  new  trial.  "The  defendant  had  the 
right  to  a  panel  of  24  from  which  to  striker- 
all  24  impartial  men.  Columbus,  Mayor  of,  v. 
Goetchlus,  7  Ga.  139;  Justices  v.  Griffin  &  W. 
P.  Plank  Road  Co.,  15  Ga.  39;  Howell  v. 
Howell,  59  Ga.  145.  He  was  denied  this  right. 
•  ♦  ♦  The  denial  was  erroneous  and  hurt- 
ful. A  big  part  of  the  battle  Is  the  selection 
of  the  Jury,  and  an  Impartial  Jury  is  the  cor- 
nerstone of  the  fairness  of  trial  by  jury."  Nel- 
son V.  Dickson,  63  Ga.  686,  36  Am.  Rep.  128. 
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As  the  cause  will  be  remand^  for  another 
hearing,  we  do  not  deem  It  necessary  to  deal 
more  fully  with  the  other  assignments  of  er- 
ror than  by  reference  to  what  is  contained 
in  the  headnotes. 
Judgment  reversed. 


(2  Ga.  App.  877) 
STRICKIiAND  v.   THORNTON  &  NAS- 
WORTHY.    (No.  344.) 

(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Ekbob,  Writ  op— DiSMissAir- Bill  of  Ex- 
ceptions—Date  OF  Sebvige. 

While  service  of  a  bill  of  exceijtions,  before 
it  has  been  certified  by  the  judge,  is  equivalent 
to  no  service,  and  an  aclcnowledgment  of  aery- 
ice  on  a  bill  of  exceptions  cannot  by  aliunde 
proof  be  shown  to  bear  the  wrong  date,  yet 
other  parts  of  the  record  outside  of  the  bill  of 
exceptions  may  be  consulted  to  ascertain  the 
true  date  of  acknowledgment  of  service  on  the 
bill  of  exceptions.  And,  when  it  thus  appears 
that  the  acknowledgment  of  service  was  erro- 
neously dated,  the  writ  of  error  will  not  be  dis- 
missed. Harper  v.  Burke,  74  Ga.  412.  When 
a  bill  of  exceptions  is  certified  as  of  the  date 
October  18,  1906,  and  the  acknowledgment  of 
service  is  dated  October  17,  1906,  and  it  ap- 
pears from  the  certified  bill  of  exceptions  that 
the  case  was  not  heard  until  October  18th,  it 
sufficiently  appears  that  the  bill  of  exceptions 
was  not  served  prior  to  October  18,  1906,  and 
that  this  ground  of  the  motion  to  dismiss  is 
not   well  taken. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  2829.] 

2.  Courts— SupEEME   Court— Jubisdiction. 

The  Supreme  Court  of  this  state  had  Ju- 
risdiction of  a  writ  of  error  suit  brought  from 
the  city  court  of  Dawson  on  October  18,  1906. 

3.  Executors    and    Adhinistrator&— Right 
OP  Action— Recovery  of  Personalty. 

It  is  error  to  sustain  a  demurrer  to  a  peti- 
tion  brought  by  an  administratrix,  alleging  that 
her  intestate  at  the  time  of  his  death  was  in 
possession  of  a  jtract  of  land  which  he  had  rent- 
ed out  for  the  year,  during  which  he  died,  and 
that  the  rent  due  said  intestate  for  said  year, 
consisting  of  cotton,  had  been  taken  possession 
of  by  the  defendants  without  right  or  author- 
ity, and  with  notice  of  plaintiff's  right  to  the 
same,  and  sold  by  them,  and  asking  judgment 
for  the  proceeds  of  said  sale,  upon  the  ground 
that  the  action  could  not  be  maintained,  be- 
cause plaintiff  had  not  title  in  said  rent  cotton. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
yol.  22,  Executors  and  Admhiistrators,  §  132.] 

4.  Same»-Titlb  to  Personalty. 

Under  the  provision  of  Civ.  Code  1895,  S 
8353,  the  title  to  all  personalty,  including  choses 
in  action,  vests  in  the  representative.  *nElent  is 
personalty,  and  the  right  to  collect  and  distrib- 
ute it  is  in  the  personal  representative  of  the 
decedent,"  Autrey  v.   Autrey,  94   Ga.  579,   20 

5.  E.  431.  And  that  the  rent  was  payable  in 
cotton,  and  not  money,  does  not  change  the 
rule.  The  petition  alleging  that  the  defendants 
had  notice  of  plaintiff's  right,  this  case  is  con- 
trolled by  the  decision  in  Bates-Farley  Saving's 
Bank  v.  Dismukes,  lOT  Ga.  212,  33  S.  B.  175. 
It  differs  from  Worrill  v.  Barnes.  57  Ga.  404. 
especiallv  in  the  fact  that  in  the  case  last  cited 
the  purchaser  was  an  innocent  party  and  bought 
without  notice,  and  the  landlord  was  still  in 
life ;  and  the  case  therefore  was  not  affected  by 
section  3353  of  the  Civil  Code  of  1895. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §  132.] 

(Syllabus  by  the  Court.) 


Error  from  City  Court  of  Dawson;  A.  H, 
Raines,  Judge. 

Action  by  Sarah  Strickland,, administratrix, 
against  Thornton  &  Nasworthy.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

R.  O.  LoTett,  for  plaintiff  in  error.  M.  J. 
Yeomans  and  M.  C.  Bdwards,  for  defendants 
In  error. 

RUSSEILL^  J.    Judgment  reversed. 


(2  Q&.  App.  355) 
MAYOR,  ETC.,  OF  MACON  v.  DALEY  et  aL 

(No.  399.) 
(Court  of  Appeals  of  Georgia.    July  18,  1907') 

1.  Municipal    Corpobationb  —  Change    of 
Gbadb— Dakages. 

The  fact  that  a  change  in  the  grade  of  a 
street  Is  made  in  conformity  to  an  ordinance  of 
a  municipality  acting  in  its  legislative  capacity 
does  not  prevent  an  abutting  property  owner 
from  recovering  consequential  damages  to  such 
property  resulting  from  said  public  work. 

2.  IMMINENT  Domain  —  Ck>NSEQUENTiAL  Dam- 
ages. 

The  Ck)nstitution  of  1877  (paragraph  1, 
§  3,  Bill  of  Rights)  gives  to  the  citizen  the 
right  to  recover  consequential  damage  to  his 
property  resulting  from  work  of  a  public  char- 
acter, although  such  work  may  be  authorized  by 
legislative  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  f  237.] 

3.  Same. 

The  constitutional  provision  referred  to  in 
the  foregoing  note  limits  the  power  of  eminent 
domain  in  the  state,  and  in  counties  and  mu- 
nicipalities as  the  agents  of  the  state.  It  is 
remedial  in  character,  and  for  the  purpose  of 
giving  property  holders  additional  security,  and 
should  be  liberally  construed. 

[Ed.  Note.— 'For  cases  in  point,  see  Cent«  Dig. 
vol.  18,  Eminent  Domain,  §  174.] 

4.  Munioipai<    CJobpobations  —  CJhange    of 
Gbade. 

The  measure  of  damages  to  abutting  prop- 
erty caused  by  raising  the  grade  of  a  street  is 
the  difference  between  the  market  value  of  the 
property  before  and  after  the  change  of  the 
grade.  On  the  trial  of  an  action  for  the  recov- 
ery of  such  damages,  it  is  competent  to  prove 
the  cost  of  the  filling  in  of  the  property  and 
raising  it  to  the  level  of  the  street  as  a  fact 
or  circumstance  illustrating  the  general  ques- 
tion of  market  value. 

5.  Trial  —  Instructions  —  Construction   or 
Charge  as  a  Whole. 

Where  the  court  instructed  the  jury  fully, 
clearly,  and  correctly  as  to  the  measure  of  dam» 
ages,  there  was  no  material  error  in  failing  to 
charge  specifically  that,  in  arriving  at  market 
value,  any  enhanced  valu^  of  the  property  caused 
by  the  street  improvement  should  be  set  off 
against  any  damages  proved.  In  determining 
the  question  of  market  value,  the  jury  neces- 
sarily would  have  to  consider  consequential  en- 
hancement, as  well  as  consequential  damage, 
d.  Same— Evidence. 

No  error  of  law  was  committed,  and  the 
verdict  is  amply  supported  by  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  Janey  Daley  and  others  against 
the  mayor  and  council  of  the  city  of  Macon. 
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Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Mlnter  Wimberiy  and  Jesse  Harris,  for 
plaintiffs  In  error.  R.  D.  Feagin  and  Claud 
Estes,  for  defendant  in  error. 

HILL,  a  J.    Plaintiffs  in  the  conrt  below 
brought  suit  against  the  mayor  and  coimcil 
of  the  city  of  Macon  for  damages  resulting 
to  their  property  by  the  action  of  the  city 
in  raising  the  grade  of  the  street  on  which 
said  property  was  situated.    The  Jury  found 
a  yerdict  for  the  plaintiffs,  and  the  Judgment 
of  the  court  overruling  the  defendant's  mo- 
tion for  a  new  trial  brings  the  case  to  this 
court     It  was  admitted  that  the  change  of 
grade  of  the  street  in  front  of  plaintiffs'  prop- 
erty was  in  conformity  to  an  ordinance  of  the 
mayor  and  council  of  the  city  of  Macon  in 
their  legislative  capacity ;  and  it  is  therefore 
insisted  that  there  is  no  liability  for  any 
consequential  damages  to  said  property  caus« 
ed  by  the  change  in  the  grade  of  the  street 
It  is  perfectly  well  settled  that  municipal 
<X)rporations,  acting  under  authority  confer- 
red by  the  Legislature,  are  not  liable  for 
consequential  damages  to  abutting  landown- 
ers  arising  from  grading  or  changing  the 
grade  of  streets,  provided  that  in  so  doing 
they  keep  within  the  limits  of  the  streets, 
and   there  is  no  physical   invasion   of  the 
rights   of  private  property,   and  reasonable 
care  and  skill  are  exercised  in  the  perform- 
ance of  the  work,  unless  there  is  some  pro- 
vision in -the  State  Constitution,  in  the  city 
charter,  or  in  some  statute  creating  such  lia- 
bility;    and,   even   where   the   Constitution 
contained  the  provision  that  private  property 
should  not  be  'iiaken"  for  public  use  without 
Just  compensation,  it  was  uniformly  held  by 
the  courts  of  the  state  and  the  United  States 
Supreme  Court  that  municipalities  were  not 
liable  for  consequential  damages  caused  by 
an  authorized  change  In  the  grade  of  a  pub- 
lic street,  where  private  property  was  not 
actually  taken  or  there  was  no  physical  in- 
vasion  of  the  property.     The  theory  upon 
which  these  decisions  was  based  was  that  the 
state  bad  duly  delegated  to  the  municipality 
the  power  to  make  public  Improvements,  and 
as  long  as  the  work  was  carried  on  within 
the  scope  of  the  authority  thus  delegated,  and 
without   negligence   in   the  performance  of 
the  work,  there  would  be  no  liability  what- 
ever damage  occurred.    "A  citizen  was  thus 
left    without   protection    in    all    that    large 
class  of  cases  done  for  the  public  benefit,  or 
for   a   use  public  or  quasi  public,  although 
no  part  of  his  tangible  property  was  pnysical- 
ly  taken,  the  use  or  value  of  the  property 
was   palpably  Impaired,  or  was  stripped  of 
Incidents   comprised   within    the   conception 
of  complete  property  rights  which  brought  to 
those  rights  quite  as  much  value  as  the  mere 
possession  of  property."     Brown  v.  Seattle, 
5  Wash.  35,  31  Pac.  313,  32  Pac.  214,  18  L. 
R.  A.  161.    This  was  a  mischief  for  which  a 
remedy  was  sought;    and  a  most  complete 


remedy  was  found  in  the  constitutional  pro- 
visions of  many  of  the  states.  The  state  of 
Illinois  was  the  pioneer  in  this  measure  of  re- 
lief to  the  citizen.  In  1870  that  sta'te  insert- 
ed in  Its  Constitution  the  provision  that  "pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  Just  compensation." 
Many  of  the  states  followed  the  example  thus 
set  of  a  more  liberal  rule  of  protecting  the 
citizen  against  public  progress  or  improve- 
ment, and  similar  constitutional  provisions 
were  adopted.  Where  this  special  constitu- 
tional provision  exists,  the  rule  of  municipal 
liability  has  been  changed,  and  greatly  en- 
larged. The  courts  have,  without  a  single  ex- 
ception, held  that  although  prior  to  these 
provisions  a  municipal  corporation  was  under 
no  liability  to  an  adjoining  abutting  landown- 
er for  any  damages  sustained  from  the  action 
of  the  city  in  grading  or  changing  the  grade 
of  its  streets,  unless  his  property  was  actual- 
ly invaded,  under  such  provisions  a  city  is 
liable  to  him  for  all  direct  and  consequential 
damages  resulting  from  changing  the  grade  of 
the  street,  where  the  damage  thus  inflicted 
exceeded  the  benefit  derived  from  the  grad- 
ing. Of  course,  the  same  rule  applies  to  all 
improvements  of  a  public  character.  The  de- 
cisions of  the  courts  announcing  this  rule  of 
liability  are  numerous.  Many  of  them  can 
be  found  collated  in  O'Brien  v.  Philadelphia, 
150  Pa.  589,  24  Ati.  1047,  80  Am.  St.  Rep. 
835-850,  where  the  subject  is  ably  and  ex- 
haustively considered  by  the  learned  editor. 
The  Supreme  Court  of  the  United  States, 
in  the  case  of  Chicago  v.  Taylor,  125  U.  S. 
161,  8  Sup.  Ct.  820,  31  L.  Ed.  638,  construing 
the  provision  of  the  Illinois  Constitution, 
supra,  declares  that,  under  such  provision, 
"a  recovery  may  be  had  in  all  cases  where 
private  property  has  sustained  a  substantial 
injury  from  the  making  and  use  of  an  im- 
provement that  is  public  in  its  character, 
whether  the  damages  be  direct,  as  when  caus- 
ed by  trespass  or  physical  invasion  of  the 
property,  or  consequential,  as  In  diminution 
of  its  market  value." 

As  pertinent  to  the  contention  of  the  able 
and  indefatigable  attorney  representing  the 
city  of  Macon,  now  being  considered,  that 
the  city  Is  relieved  from  liability  because  the 
change  in  the  grade  of  the  street  was  in  ac« 
cordance  with  a  profile  or  plan  of  improve- 
ment adopted  by  the  mayor  and  council  in 
pursuance  of  legislative  action  and  under 
legislative  authority,  we  quote  from  the  opin- 
ion of  Mr.  Justice  Harlan  this  statement) 
"The  city  did  this  work  under  the  power  con- 
ferred by  its  charter  *to  lay  out,  establish, 
open,  alter,  widen,  extend,  grade,  pave  or  oth- 
erwise improve  streets,  alleys,  avenues,  side- 
walks, wharves,  parks,  and  public  grounds,* 
and  as  directed  by  special  ordinances  of  the 
city  council."  The  question  is  not  an  open 
one  In  Georgia.  The  Constitution  of  1877 
and  decisions  of  the  Supreme  Court  settle  it 
beyond  all  controversy.  Paragraph  1,  §  8, 
Bin  of  Bights,  declares:    Trivate  property 
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shall  not  be  taken  or  damaged  for  public 
purposes  without  Just  and  adequate  compen- 
sation being  first  paid."  Under  the  express 
terms  of  this  broad  provision  of  the  funda- 
mental law,  neither  the  state  nor  county 
nor  city  by  legislation  or  otherwise  can  au- 
thorize or  do  any  public  work  which  dam- 
ages private  property  without  Just  and  ade- 
quate compensation.  In  City  of  Atlanta  v. 
Green,  67  Ga.  386,  the  Supreme  Court  held 
that  the  constitutional  provision,  supra, 
changed  the  rule  of  liability  for  consequen- 
tial damages  resulting  to  property  owners 
from  raising  or  lowering  the  grade  of  streets, 
and  that  such  damages  were  recoverable. 
This  ruling  has  been  approved  and  followed 
in  every  case  since.  Smith  v.  Floyd  County, 
85  Ga.  420,  425,  11  S.  B.  850;  Moore  v.  At- 
lanta, 70  Ga.  611  (3);  City  of  Augusta  v. 
Schrameck,  96  Ga.  426,  23  S.  B.  400,  51  Am. 
St  Rep.  146;  Atlantic  Railway  Company  v. 
McKnight,  125  Ga.  331,  54  S.  B.  148;  Pause 
V.  Atlanta,  98  Ga.  92,  26  S.  B.  489,  58  Am. 
St  Rep.  290;  Mayor  and  Council  of  Macon 
V.  Wing,  113  Ga.  90,  38  S.  B.  892;  Barfleld 
V.  Macon  County,  109  Ga.  386,  34  S.  B.  596; 
Campbell  v.  Met  St  R.  Co.,  82  Ga.  320,  9 
S.  B.  107&  Indeed,  the  language  of  the  Con- 
stitution is  so  clear  and  free  from  doubt  that 
no  room  is  left  for  Judicial  interpretation. 
The  inclination  of  the  court  to  content  it- 
self with  reference  to  its  terms  has  yielded 
only  to  the  earnest  appeal  of  the  learned 
counsel  for  the  plaintiff  in  error  to  carefully 
consider  his  contention,  and  the  authorities 
dted  in  support  thereof.  This  has  been  done; 
but  this  court  has  found  no  reason  for  not 
willingly  accepting  the  decisions  of  the  Su- 
preme Court  of  the  state,  the  unanimous  de- 
liverances of  other  courts  of  last  resort,  in- 
cluding the  Supreme  Court  of  the  United 
States,  or  from  giving  to  the  plain  language 
of  the  Constitution  its  only  rational  construc- 
tion. If  the  position  of  counsel  were  sound, 
the  mandatory  language  of  the  Constitution 
would  be  wholly  ineffective  and  meaningless, 
and  the  paramount  law  of  the  state  would 
be  powerless  to  protect  the  citizen  wherever 
private  property  was  taken  or  damaged  for 
public  use,  provided  such  taking  and  damage 
was  in  pursuance  of  legislative  action  of  the 
state,  or  of  counties  and  municipalities  by 
virtue  of  legislative  power  delegated  to  them 
by  the  state.  Neither  the  state  In  its  legis- 
lative capacity  nor  the  subordinate  agents 
of  the  state  can  thus  render  inoperative  and 
void  the  supreme  law  of  the  land. 

2.  The  first  second,  third,  fourth,  and  fifth 
grounds  of  the  amended  motion  for  a  new  trial 
assign  error  in  the  ruling  of  the  court  per- 
mitting testimony  to  be  Introduced  as  to  the 
cost  of  filling  in  the  lot  to  a  level  with  the 
street  and  in  not  Instructing  the  Jury  as  to 
the  effect  of  such  testimony.  Plaintiffs  are 
entitled  only  to  recover  the  diminution  In  the 
market  value  of  the  property.  It  is  urged 
that  such  evidence  tended  to  confuse  them  as 
to  the  measure  of  damage.   Any  evidence  that 


will  tend  to  show  damage  to  the  property 
would  be  admissible.  Certainly  the  cost  of 
filling  up  the  lot  to  a  level  with  the  street 
was  a  proper  factor  to  be  considered  in  de- 
termining the  question  of  damage.  The  court 
clearly  and  correctly  instructed  the  Jury  that 
the  measure  of  damages  to  abutting  property, 
caused  by  raising  the  grade  of  a  street,  was 
the  difference  between  the  market  value 
before  and  after  the  grade  was  changed.  But 
this  evidence  of  the  cost  of  the  filling  in  the  lot 
to  bring  it  up  to  the  level  of  the  street  was 
competent,  not  as  an  Independent  item  of 
special  damage,  but  as  a  fact  or  circumstance 
throwing  light  upon  the  general  question  of 
the  diminution  of  market  value.  Camp- 
bell V.  Metropolitan  Street  Railroad  Com- 
pany, 82  Ga.  320,  9  S.  B.  1078;  City  of  Au- 
gusta V.  Schrameck,  96  Ga.  426,  23  S.  E. 
400,  51  Am.  St  Rep.  146;  Atlanta  Railway 
Company  v.  McKnight  125  Ga,  329,  54  S. 
B.  148  (3). 

The  sixth  and  seventh  grounds  are  fully 
covered  by  the  first  part  of  this  opinion. 
These  grounds  embody  requests  to  charge  the 
principle  of  law  as  therein  contended  by  the 
city. 

3.  The  eighth  ground  assigns  error  in  the 
failure  of  the  court  to  charge  the  Jury  that 
any  Increased  value  resulting  from  the  im- 
provements should  be  set  off  against  the  dam- 
age proved.  While  the  court  did  not  ex- 
pressly charge  this  well-established  rule  of 
law,  yet  the  charge  was  so  apt  and  clear  as 
to  the  damage  that  plaintiffs  were  entitled 
to  recover  that  we  do  not  think  the  Jury  could 
have  been  at  all  confused,  or  have  failed  to 
understand  the  correct  measure  of  damage. 
The  Jury  could  not  arrive  at  the  market 
value  without  taking  into  consideration  both 
consequential  damage  and  consequential  en- 
hancement balancing  the  one  against  the 
other,  thus  determining  If  there  was  in  fact 
any  real  damage.  But  there  was  no  request 
made  to'  charge  more  specifically  on  this  sub- 
ject 

In  our  (pinion  the  law  governing  the  facts 
of  the  case  was  fully,  fairly,  and  aptly  sub- 
mitted to  the  Jury.  No  error  was  committed 
during  the  trial,  and  the  evidence  amply  siq^ 
ports  the  verdict 

Judgment  afiirmed. 


(S  GfU  App.  2M) 
ATLANTIC  &  B.  RY.  CO.  v.  SMITH.    (No. 

37a) 
(Court  of  Appeals  of  Georgia.    Aug.  10,  1907.) 
1.  Railboads  — Killing     Stock  ^  Inbt&uo- 

TIONS. 

In  a  suit  against  a  railroad  company  for 
killing  stock,  the  court  instructed  the  jury  as 
follows:  "If  you  believe  from  the  evidence  in 
the  case,  and  from  all  the  facts  and  surrounding 
circumstances,  that  the  defendant  did  ase  all 
the  means  he  possibly  could,  or  such  as  the  law 
requires,  if  you  believe  that  he  used  all  dili- 
gence in  his  power  to  keep  from  killing  the 
mule,  it  would  be  your  duty  to  find  for  the 
defendant"  The  court  immediately  corrected 
the  error  complained  of  in  this  charge,  aa  fol* 
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lows:  "Now,  what  I  said  about  all  diligence 
just  now  I  correct  that  to  this  extent:  Exer- 
cise all  reasonable  care  and  diligence  (that  is, 
tlie  class  of  diligence  reouired  in  the  matter  of 
stock),  all  ordinary  ana  reasonable  care  and 
diligence  (that  is,  the  class  reqaired)."  Held, 
that  the  error  was  sufficiently  cured  and  ren- 
dered harmless.  Especially  Is  this  true  when 
in  the  body  of  the  charge  the  court  gave  to  the 
jury  section  2321  of  the  Civil  Code  of  1895,  and 
specifically  instructed  them  that  the  diligence 
required  of  railroads  to  prevent  the  killing  of 
stock  was  as  laid  down  in  said  section.  Savan- 
nah Railway  Co.  v.  Hatcher,  45  S.  E.  239,  118 
6a.  273;  Morrison  v.  Dickey,  46  S.  E  863,  119 
6a.  701 ;  East  Tenn.  R.  Co.  v.  Miller,  22  S.  E. 
660,  95  Ga.  73& 
2.  TBiAir-lNSTBUcnoNO— Necessitt    of   Rx- 

QUK8T. 

In  the  absence  of  a  written  request  for  the 
court  to  define  to  the  jury  the  meaning  of  the 
words  ''ordinary  and  reasonable  care  and  dili- 
gence," there  was  no  error  in  the  omission  to 
do  so.  It  is  doubtful  if  any  specific  definition 
would  enlighten  the  Jury,  or  make  any  clearer 
the  plain  meaning  of  these  simple  words. 

(Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  46,  Trial,  §§  627,  628.] 

8.  Error,  Writ  of— Review. 

This  court  again  emphasizes  the  fact  that, 
where  there  is  no  error  of  law,  it  has  no  au- 
thority to  disturb  a  verdict  supported  by  any 
evidence.  Neither  has  it  any  inclination  to  do 
so  where  such  verdict  is  approved  by  the  trial 
court. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |§  8912-3953.] 

(Syllabus  by  the  Court) 

Ehrror  from  City  Court  of  Vienna;  D.  L. 
Henderson,  Judge. 

Action  by  J.  P.  Smith  against  the  Atlantic 
k  Birmingham  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

Rosser  &  Brandon  and  Crum  &  Jones  for 
plaintiff  in  error.  George  &  Woodward,  for 
defendant  in  error. 

HIIiL,  C.  J.    Judgment  afiirmed* 


(2  Ga.  App.  420) 

KENNEDY  v.  STATE.    (No.  622.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

ChiiMiNAL    Law— Review  —  Evidencs  -*  New 

Trial. 

The  verdict  finding  defendant  guilty,  being 
wholly  without  evidence  to  support  it,  was  con- 
trary to  law,  and  a  new  trial  should  have  been 
granted. 

TEd.  Note.— For  cases  in  point,  see  (3ent  Dig. 
vol.  15,  Criminal  Law,  S  3226.] 

(Syllabus  by  the  Court) 

Error  from  Superior  C!ourt,  Chatham  Coun- 
ty; Gteo-  T.  Cann,  Judge. 

Rosa  Kennedy  was  convicted  of  crime,  and 
brin^TB  error.  Reversed. 
I  £:dgar  J.  Oliver,  Twiggs  &  Oliver,  Jacob 
Gozan,  and  Walter  a  Hartridge,  for  plain- 
tiff in  error.  W.  W.  Osborne,  SoL  (Jen.,  for 
defendant  in  error. 

BUSSELLi  J.    Judi^ent  reversed. 


(S  Qa.  App.  382) 
GARRICK  ▼.  JONES.    (No.  402.) 
(Court  of  Appeals  of  Georgia.    July  25,  1007.) 

1.  BtatoB,  Warr  of— QmBsnows  Review abl»— 
Qttestions  or  Fact. 

In  a  court  for  the  correction  of  errors  of 
law,  the  verdict  of  the  Jury  is  conclusive  as  to 
issues  of  fact  properly  submitted  to  them.  Three 
well-defined  issues  of  fact  were  involved— con- 
tract, performance,  advances— upon  the  deter- 
mination of  which  depended  the  legal  result  of 
lien  or  no  lien.  The  verdict  established  the 
plaintififs  evidence  as  the  truth  of  the  case,  and 
18  presumptively  right.  No  reason  appears  why 
the  verdict  and  the  judgment  in  accordance 
therewith  should  be  set  aside,  and  the  motion 
for  new  trial  was  properly  refused. 

[Ed.  Note.— «For  cases  in  point  see  CJent.  Dig. 
vol.  8,  Appeal  and  Error,  §  8912.] 

2.  Landlord    and    Tenant  —  Rentino    on 
Shares— Title  to  Crops. 

According  to  the  facts  fodud  by  the  JuiT 
to  be  true,  the  plaintiff  in  error,  as  landlord, 
was  to  furnish  the  land,  plow  stock,  etc.,  and 
the  defendant  in  error  was  to  furnish  the  labor* 
and  the  crop  was  to  be  equally  divided.  The  re- 
lation of  landlord  and  "cropper"  existed,  which 
is  merely  a  mode  of  paying  a  laborer  wages  for 
his  labor,  and  he  has  no  title  to  any  part  of 
the  crop  until  the  rent  and  advances  are  paid. 
It  was  undisputed  that  the  landlord  was  in  con- 
trol and  had  received  all  of  the  crop  that  had 
been  gathered  up  to  the  foreclosure  of  the  labor- 
er's special  lien;  and  the  jury  found,  as  author- 
ized by  the  evidence,  that  the  portion  of  the  crop 
taken  by  the  landlord  was  more  than  enough  to 
pay  the  rent  and  all  the  advances,  and  that  the 
cropper  was  entitled  to  foreclose  his  special  lien 
on  the  remainder.  The  right  of  the  jury  to  pre- 
fer this  evidence  cannot  be  questioned,  and  it  is 
equally  well  settled  that,  after  the  payment  of 
.the  rent  and  all  advances,  a  cropper  Is  entitled 
to  foreclose  his  special  laborer's  lien  for  the  bal- 
ance due.  McElmurray  t.  Turner,  12  S.  E.  359, 
86  Oa.  215. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  32,  Landlord  and  Tenant,  9  1355.] 

8.   AORIGULTURV— lilENS  ON  CROFS. 

If  a  landlord  has  no  property  upon  which 
a  laborer's  general  lien  may  be  foreclosed,  a 
cropper  is  not  required  to  wait  to  foreclose  his 
special  laborer's  uen  until  the  entire  crop  has 
been  delivered  to  the  landlord  and  bv  him  dis- 
posed of.  Theoretical  satisfaction  is  not  ths 
equivalent  of  actual  relief.  The  rent  and  ad- 
vances made  to  aid  in  making  the  crop  must, 
from  the  nature  of  the  case,  be  first  paid,  but 
the  agreement  to  pay  the  cropper  part  of  the 
crop  as  his  wages  is  as  much  a  part  of  the  con- 
tract. 
4.  Same. 

Delivery  of  the  landlord's  share  of  the  crop 
by  the  cropper,  and  payment  by  such  cropper 
for  all  advances,  is  full  performance  of  the 
contract  upon  his  part,  and  will  entitle  such 
cropper  to  foreclose  his  lien  as  a  laborer,  ei- 
ther upon  the  remainder  of  the  crop  or  upon 
the  property  of  the  landlord  generally. 
(Syllabus  by  the  Court) 

Error  from  City  0>art  of  Statesboro;  J. 
F.  Brannen,  Judge. 

Action  between  John  Garrick  and  K.  J. 
Jones.  From  the  Judgment,  Garrick  brings 
error.     Afi!lrmed. 

A.  M.  Deal  and  Fred  Lanier,  for  plaintiff 
in  error.  R.  L.  Moore,  for  defendant  in  er- 
ror. 


RUSSELL,  J,    Judgment  affirmed. 
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(2  Qa.  App.  487) 

OOTHRAN  T.   STATE.    (No.   685.) 

<Ck>art  of  Appeals  of  Georgia*    Ang.  8^  1907.) 

1.  CbiVINAL  I/AW— C5BEDIBttITT  OF  WlTNESS- 
Ea—QUESTION  FOR  JUBY. 

The  credibility  of  the  witnesses  is  ezdnsiTO- 
ly  a  matter  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  (§  171^1721.] 

2.  Same. 

Although  one  witness  for  the  state  whose 
testimony  supports  the  verdict  may  have  been 
attacked  by  impeaching  testimony,  and  several 
witnesses  to  the  difficulty  charged  this  one  wit- 
ness with  being  the  actual  perpetrator  of  the 
crime,  yet  the  Jury  had  the  right  to  accept  his 
testimony  as  the  truth  of  the  case;  and  this 
court  will  not  disturb  the  verdict  where  no  er- 
ror of  law  was  committed. 

[Ed.  Note.— <For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §S  3076,  8077.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  Coun- 
ty; Moses  Wright,  Judge. 

Joe  Cothran  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  M.  Henry,  for  plaintiff  In  error.  W.  H. 
Bnnls,  Sol.  Gen.,  for  the  State. 

HILL,  O.  J.    Judgment  affirmed. 


<2  Oa.  App.  439) 

COOPER  V.  STATE    (No.  596.) 

(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

Cbiminal  Law— AppEAii— Rjcview. 

Although  the  evidence  is  weak  and  circum- 
stantial only,  yet  there  being  some  evidence  to 
support  the  verdict  this  court  has  no  power  to 
set  it  aside. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Criminal  Law,  1  3076.] 

(Syllabus  by  the  Court) 

Error  trom  Superior  Court,  Warren  Coun- 
ty;   H.  M.  Holden,  Judge. 

Felix  Cooper  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

L.  B.  Massengale,  for  plaintiff  in  error. 
David  W.  Meadow,  Sol.  Gen.,  for  the  State. 

POWELL,  J.     Judgment  affirmed. 


(t  Oa.  App.  417) 

ROBBERSON  v.  STATE.    (No.  609.) 

(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

Criminal  Law  —  E2vidsncb  —  Instructions  ^ 

Requests. 

The  evidence  authorized  the  verdict,  and, 
taken  in  its  entirety,  plainlv  shows  that  the 
crime  was  committed  within  tne  statute  of  limi- 
tations. There  being  no  evidence  other  than  de- 
fendant's statement  upon  which  to  base  the  as- 
signment of  error  in  regard  to  the  failure  of  the 
court  to  charge  certain  principles,  the  jud^ent 
will  not  be  reversed  on  account  of  such  failure ; 
it  not  appearim;  that  any  request  so  to  charge 
was  made  in  writing. 

fEd.  Note.^For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  2007.] 

(Syllabus  by  the  Court) 


ITrror  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Mary  Robberson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

L.  D.  Passmore,  for  plaintiff  in  error.  J. 
H.  Tipton,  Sol.,  for  the  Stote. 

POWELL,  J.    Judgment  affirmed. 


(S  Oft.  App.  401) 

Mcduffie  v.  state  (No.  673.) 

(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Cbimtnal  Law— New  Tbiait-Newly  Dis- 
covered Evidence.  . 

The  granting  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence  is  not  favored  by 
the  courts,  and  it  should  clearly  appear  that  the 
evidence  newly  discovered  is  of  such  a  charac- 
ter as  to  probably  change  the  result  upon  anoth- 
er trial. 

[Ed.  Note.— «For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  S  2335.] 

2.  Same. 

Where  the  newly  discovered  evidence  was 
that  of  a  boy  only  seven  years  of  age,  whose 
father  and  others,  in  counter  affidavits  filed  to 
the  motion,  stated  he  was  immature  intellectual- 
ly and  physically,  and  did  not  understand  the 
nature  of  an  oath,  and  where  it  also  appeared 
in  the  counter  showing  that  the  said  boy  witness 
had  stated  on  examination  that  he  did  not  undei^ 
stand  the  nature  and  obligation  of  an  oath,  and 
where  it  was  further  made  to  appear  by  counter 
affidavits  that  the  alleged  newly  discovered  evi- 
dence of  the  boy  witness  was  probably  untrue, 
this  court  will  not  interfere  with  the  judgment 
of  the  trial  court  in  refusing  to  grant  a  new 
trial  on  this  ground. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  ^35.] 

8.  Same— Review. 

No  error  of  law  is  complained  of,  and  tiis 
verdict  was  fully  warranted  by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;  U.  V.  Whipple,  Judge. 

J.  D.  McDuffle  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

E.  H.  Williams,  for  plaintiff  In  error.  B, 
D.  Graham,  Sol.  Gen.,  for  the  States 

HILL,  O.  J.    Judgment  affirmed. 


(2  Oa.  App.  417) 
SUTTON  V.  STATE.    (No.  614.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Cbikinal  Law— Appeai^Bvidencb. 

The  evidence  demanded  the  verdict 

2.  Same— Habmlrss  Erbor. 

While  it  would  have  been  erroneous  to  ask 
the  question.  "Have  you  stated  all  you  wish  to 
say  about  selling  the  liquor?"  had  the  case  been 
on  trial  before  the  jury,  the  question,  even  as 
Intimating  an  opinion,  was  not  prejudicial  to 
the  defendant,  who  was  on  trial  before  the  judge 
without  a  jury, 

3.  Same— Statement  bt  Accused. 

Where  a  defendant  is  making  his  statement 
in  a  criminal  case  in  which  the  judge  is  pre> 
siding  without  the  intervention  of  a  Jury,  it  is 
not  error  for  the  court  to  intervene  and  curtail 
a  rambling  statement  as  to  matters  irrelevant  to 
the  case,  after  the  defendant  has  asserted  that 
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he  has  said  all  he  desirea  to  aaT  with  refer^ice 
to  the  offense  he  is  alleged  to  nave  pommittedy 
and  has  fully  denied  all  connection  with  the  al- 
leged offense. 

[Ed.  Note.-^For  cases  in  point,  see  Gent.  Dig. 
TOl.  14,  Criminal  Law,  9  1589.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Abbeville;  D. 
B.  Nicholson,  Judge. 

George  Sutton  was  convicted  of  the  illegal 
sale  of  intoxicating  liquors,  and  brings  error. 
Affirmed. 

C.  C  Curry  and  E.  H.  Williams,  for  plain- 
tifif  in  error.  M.  B.  Cannon,  SoU  for  the 
State. 

BUSSELL^  J.    Judgment  affirmed. 


(2  Ga.  App.  418) 

BURRIS  v.  STATE.    (No.  620.) 
(Court  of  Appeals  of  Qeorgla.    July  25,  1907.) 

1.  HOMICIOB— A8SAUI.T  WITH  IlTTBNT  TO  MUB- 
DEB— iNSTBUOnONS. 

While  it  is  necessary,  in  order  to  sustain  a 
verdict  of  guilty  of  assault  with  intent  to  mur- 
der, that  the  evidence  should  show  such  a  case 
that,  if  death  had  ensued  from  the  assault,  the 
defendant  would  be  guilty  of  murder,  yet  it  is 
error  for  the  court  to  instruct  the  jury  that,  if 
the  defendant  made  an  assault  with  a  weapon 
likely  to  produce  death  under  such  circumstances 
as  would  have  made  him  guilty  of  murder  had 
death  ensued,  he  would  be  guilty  of  the  offense  oC 
assault  with  intent  to  murder.  Smith  v.  State. 
52  Ga.  88;  Napper  v.  State,  51  S.  B.  592.  123 
Ga.  571,  and  citations;  Adams  v.  State,  53  S. 
R  804,  125  Ga.  11 ;  Shockley  v.  State,  54  S.  B. 
(»)2.  125  Ga.  778;  Duncan  v.  State,  58  S.  B. 
248,  1  Ga.  App.  118,  and  citations. 

[Ed.  Note.— 'For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  9  lia] 

2.  Same. 

It  is  error  to  charge  the  jury  in  a  case 
where  the  defendant  has  cut  the  prosecutor  with 
a  knife  that  the  defendant  would  be  guilty  of 
the  statutory  offense  of  stabbing  if  the  cutting 
was  dene  under  such  circumstances  as  that  it 
would  have  been  voluntary  manslaughter  if 
death  had  ensued. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Johnson  Coun- 
ty;   B.  T.  Bawllngs,  Judge. 

Jerry  Burris  was  convicted  of  assault  with 
intent  to  murder,  and  brings  error.  Re- 
versed. 

E.  li.  Stephens,  for  plaintiff  in  error.  Al- 
fred Herrington,  SoL  Gen.,  and  W.  W.  Lar- 
sen,  for  the  State. 

POWELL,  J.  1.  The  first  headnote  re- 
quires no  elaboration.  An  examination  of 
the  authorities  cited  will  show,  not  only  the 
existence  of  the  rule,  but  also  the  sound 
reasons  upon  which  it  is  established. 

2.  While  Chief  Justice  Jackson,  in  bis  dis- 
senting opinion  in  Baldwin  v.  State,  75  Ga. 
489,  expresses  it  as  his  view  of  the  law,  in 
cases  of  cutting  with  a  knife,  that  when,  if 
the  offender  had  killed,  it  would  have  been 
manslaughter,  the  offense  is  stabbing,  yet 
the  majority  opinion  in  that  case,  declaring 
58  S.E.~35 


that  since  the  amendment  to  the  std^blng 
act  the  circumstanced  of  Justification  are  for 
the  Jury  in  each  case,  has  not  been  ques" 
tloned  by  the  Supreme  Court  in  later  rulings, 
and  has  been  expressly  followed  by  this  court 
in  Edmundson  v.  State,  1  Ga.  App.  116,  57 
S.  E.  947.  While  such  a  cutting  cannot  be 
assault  with  intent,  to  murder,  and  cannot 
be  any  offense  higher  than  that  of  stabbing, 
it  is  not  necessarily  the  latter  offense.  See 
Napper  v.  State,  123  Ga.  572,  51  S.  E.  592. 
A  knife  is  not  necessarily  a  deadly  weapon. 
Paschal  v.  State,  125  Ga.  279,  54  S.  E.  172. 
The  law  infers  no  intention  to  kill  from  the 
fact  of  the  cutting,  unless  death  actually 
ensues.  A  distinction  must  be  kept  in  mind 
between  those  cases  In  which  the  Jury  find 
that  the  purpose  of  the  defendant  was  to 
take  the  life  of  the  person  assaulted  and 
those  in  which  this  fact  does  not  appear  to 
their  satisfaction.  In  cases  where  the  de- 
fendant has  cut  with  a  knife,  or  other  sharp 
instrument,  if  the  cutting  was  done  with  the 
specific  intention  of  killing  the  peiison  cut, 
the  offense  is  assault  with  intent  to  murder, 
if  the  cutting  was  done  under  such  circum- 
stances that,  if  death  had  ensued,  the  homi- 
cide would  have  been  murder,  and  in  that 
event  only;  Also  where  the  cutting  has  been 
done  by  the  ^l^fendant  with  the  intention  of 
killing  the  person  cut,  If  the  cutting  was  done 
under  circumstances  that,  if  death  had  result- 
ed, the  homicide  would  have  been  voluntary 
manslaughter, '  the  defendant  would  not  be 
guilty  of  assault  with  intent  to  murder,  but 
would  be  guilty  of  the  statutory  offense  of 
stabbing.  Although  the  cutting  may  have 
been  done  by  the  defendant  with  the  inten- 
tion of  killing  the  prosecutor,  yet,  If  it  was 
done  under  such  circumstances  that,  if  death 
had  resulted,  the  homicide  would  have  been 
Justifiable  by  reason  of  being  committed  in 
self-defense  or  under  circumstances  of  Justi- 
fication, the  defendant  would  be  guilty  of  no 
offense.  These  rules  only  apply  In  the  event 
that  the  cutting  was  done  with  deadly  in- 
tent, with  the  intent  to  kill  ^  and  this  intent 
is  a  specific  fact  to  be  proved  in  each  case, 
though  it  may  be  inferred  by  the  Jury  from 
the  facts  and  circumstances  of  the  case.  If 
the  cutting  by  the  defendant  was  not  ac- 
companied with  any  intention  of  killing  the 
person  cut,  the  defendant  is  not  guilty  of 
any  higher  offense  than  that  of  stabbing,  and 
his  guilt  or  innocence  of  that  offense  is  to 
be  determined  by  the  question  whether  the 
cutting  was  done  in  self-defense  or  under 
other  circumstances  of  Justification.'  Wheth- 
er the  stabbing  is  Justifiable  or  not  is  to  be 
determined  by  the  Jury  in  each  case  In  light 
of  the  nature  and  extent  of  the  cutting,  the 
character  of  the  weapon  used,  the  provoca- 
tion, if  any,  offered  by  the  person  cut,  and 
all  the  other  circumstances.  While  oppro- 
brious language  alone  will  not  Justify  a 
stabbing  (see  Ward  v.  State,  56  Ga.  409),  yet 
a  slight  cutting  not  intended  to  be  deadly 
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may  be  Justified  by  an  assault  or  other  provo- 
catioii  offered  by  the  person  cut,  too  slight 
to  Justify  a  homicide  or  a  deadly  assault 
with  a  knife  or  similar  weapon. 
Judgment  reversed. 


(2  Oa.  App.  400) 

YANCEY  r.  STATE.    (No.  667.) 
(Ck>Qrt  of  Appeals  of  Georgia.    July  25,  1907.) 
!•  Gbucinal  Law— Appeal—Review. 

There  being  some  evidence  to  support  the 
verdict,  the  same  will  not  be  set  aside,  though 
evidence  may  have  been  introduced  tending  to 
impeach  the  state's  chief  Witness.  Plummer  v. 
State.  57  S.  E.  969,  1  Ga.  App.  507. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
VOL  15,  Orhninal  Law,  {§  8076,  3077.] 

2.   IllTOZICATINO  LiQUOBS— InSTBUCnONS. 

In  a  county  where  the  sale  of  intoxicating 
liquor  Is  prohibited  by  law,  it  is  not  error  for 
the  court  to  state  directly  to  the  Jary  that  such 
is  the  case,  instead  of  reading  them  the  statute. 
8.  Sams. 

No  reversible  error  is  found  in  the  record. 
(Syllabus  by  the  Gourt.) 

Error  from  Gity  Gourt  of  Sylvester ;  Frank 
Park,  Judge. 

Lee  Yancey  was  convicted  of  the  sale  of 
mtozicating  liquors,  and  brings  error.  Af* 
firmed. 

J.  J.  Forehand  and  T.  R.  Perry,  for  plain- 
tiff in  error.    J.  H.  Tipton,  Sol.,  for  the  State. 

POWELL^  J.    Judgment  affirmed. 


(I  Qe.  App.  416) 

McGONNELL  v.  STATE.    (No.  618.) 
(Ck»urt  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

1.  DiSOBDBBLT  HOUSE  —  BVIDBNGB  —  REPUTA- 
TION. 

"Reputation  of  a  house  being  kept  and 
maintained  as  a  lewd  house  is  admissible  evi- 
dence" on  the  trial  of  a  person  charged  with 
said  offense.  Such  evidence  of  itself,  and  wholly 
uncorroborated,  is  not  sufficient  evidence'  to  sup- 
port a  conviction  for  said  offense. 

SSd.  Note.-*For  cases  in  point,  see  Gent.  Dig. 
17,  Disorderly  House,  $)  22,  29.] 

S.  Same.    • 

There  were  other  facts  and  circumstances  In 
evidence  in  this  case  warranting  the  Jury  In  con- 
cluding that  the  general  reputation  of  the  honse 
for  lewdness  was  in  fact  its  real  character ;  and, 
there  being  no  material  error  of  law.  the  Judg- 
ment refusing  a  new  trial  is  affirmed. 

[Ed.  Note.-<For  cases  in  point,  see  Gent  Dig. 
vol.  17,  Disorderly  House,  {§  26-29.] 

(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt»  Ghatham  Goun- 
:y;  Geo.  T.  Gann,  Judge. 

Lizzie  McGonnell  was  convicted  of  keeping 
a  disorderly  house,  and  brings  error.  Affirm- 
ed. 

Jacob  Gazan  and  O'Gonnor,  G'Byme  & 
Hartridge,  for  plaintiff  In  error.  W.  W.  Gs- 
bome,  Sol.  Gen.,  for  the  State. 

HILL,  G.  J.  Lizzie  McGonnell  was  con- 
victed of  the  offense  of  keeping  a  lewd  house. 


Her  motion  for  a  new  trial  was  overruled, 
and  she  brings  the  case  to  this  court  The 
principal  ground  of  error  assigned  is  that  the 
verdict  is  without  any  evidence  to  support  it, 
and  therefore  contrary  to  law.  To  determine 
this  Question,  it  is  necessary  to  consider  the 
evidence  for  the  state,  which,  briefly  stated, 
is  as  follows:  The  defendant  was  a  negro 
woman  living  in  a  house  containing  nine 
rooms,  mostly  bedrooms,  located  in  what 
might  be  called  the  "tenderloin"  district  of 
Savannah.  Living  in  the  house  with  her  was 
her  son  and  one  negro  girl  attendant  It  was 
proved  by  several  police  officers  in  the  city 
that  the  general  reputation  of  the  house  was 
that  of  an  assignation  or  lewd  bouse,  and 
such  had  been  Its  general  reputation  for  sev- 
eral years.  A  short  time  prior  to  the  arrest 
of  the  defendant  for  keeping  a  lewd  house,  it 
was  shown  that  she  had  rented  a  room  in 
her  house  to  a  young  white  woman,  who  was 
brought  there  at  midnight  in  a  hack  by  a 
white  man,  and  that,  while  this  woman  was 
in  the  house,  an  abortion  was  performed  upon 
her,  from  the  effects  of  which  she  died. 
When  the  officers  arrested  the  defendant 
they  found  in  her  house  a  white  woman  lock- 
ed in  a  room  upstairs,  in  a  street  dress,  with 
her  hat  off,  who  gave  them  a  fictitious  name 
and  address.  The  defendant  in  her  statement 
to  the  Jury  admitted  that  she  had  rented  the 
house  in  question  for  the  purposes  of  keeping 
it  as  a  lewd  house  some  three  or  four  years 
before  her  indictment,  but  stated  that  she 
had  not  kept  it  for  such  unlawful  purpose 
for  three  or  four  years ;  that  she  had  discou; 
tinned  keeping  It  since  said  time  for  improp^ 
er  purposes,  and  lived  there  with  her  son 
and  his  wife  and  child  until  the  death  of  the 
wife  and  child,  and  had  continued  to  live 
there  with  her  son  until  the  present  time. 
She  stated  that  she  owned  the  house  and 
would  have  sold  It,  but  could  not  get  any 
price  for  it;  that  she  made  her  living  in  the 
simimertlme  by  selling  watermelons,  and  in 
the  wintertime  selling  wood  from  a  wood- 
yard,  and  from  operating  public  hacks.  It  was 
also  shown  by  the  evidence  that  white  men 
and  white  women  frequented  said  house.  We 
will  first  consider  the  special  assignments  of 
error. 

1.  The  court  permitted  Murphy,  a  witness 
for  the  state,  to  testify,  over  the  objection  of 
defendant  that  he  had,  in  his  capacity  as  a 
policeman,  visited  the  residence  of  the  de- 
fendant about  two  months  prior  to  the  date 
of  his  testimony,  while  he  was  investigating 
"that  abortion  case,"  meaning  the  case  in 
which  it  was  alleged  that  the  young  white 
woman  had  had  a  criminal  operation  per- 
formed upon  her  In  the  house  of  the  defend- 
ant, from  the  effects  of  which  she  had  died. 
It  was  insisted  that  this  testimony  was  irrele- 
vant and  Inadmissible,  for  the  reason  that  if 
an  abortion  had  been  committed  in  the  house 
of  the  defendant,  such  t&ct  was  no  proof  that 
she  kept  and  maintained  a  lewd  house,  and 
that  the  putpose  or  motive  of  the  witness  Id 


G««) 


MoGONNELL  ▼.  STATB. 


64T 


visiting  tlie  iionse  of  the  defeadant  was 
further  irrelevant  as  not  being  in  line  with 
the  alleged  purpose  for  which  the  defendant 
kept  and  maintained  the  house^  and  that  such 
testimony  tended  to  confnse  the  minds  of  the 
jnry,  and  mislead  and  prejudice  them  against 
the  defendant  The  court,  in  admitting  this 
testimony,  instructed  the  jury  that  tliey  were 
not  to  consider  the  evidence  in  reference  to 
any  alleged  abortion.  We  think  the  fact  that 
a  young  white  woman,  presumptively  of  im- 
moral character,  had  been  an  inmate  of  said 
house,  was  a  circumstance,  its  weight  to  be 
determined  by  the  jury,  illustrating  the  char- 
acter of  the  house. 

2.  It  is  insisted  that  the  court  erred  in  per- 
mitting this  same  witness,  to  testify  for  the 
state,  over  the  objection  of  the  defendant, 
that  defendant  had  stated  to  him  that  she 
had  rented  a  room  in  her  house  to  a  white 
woman  about  two  weeks  prior  to  the  visit 
of  the  .police  officer,  it  being  urged  that  this 
testimony  was  irrelevant,  unless  the  state 
could  show  also  that  the  reputation  of  the 
woman  to  whom  the  room  was  rented  was 
that  of  xmchastlty,  or  that  the  purpose  ot 
renting  the  room  to  her  was  for  prostitution, 
or  that  the  woman  committed  an  act  of  pros- 
tituti<m  In  the  house;  it  being  contended  that 
the  mere  renting  of  the  room  in  the  house  to 
the  woman,  without  proof  of  more,  was  not 
competent  evidence  on  the  charge  of  keeping 
and  maintaining  a  l^wd  house.  '  This  admis- 
sion of  the  defendant  was  relevant  testimony 
in  connection  with  the  circumstances  that  the 
woman  in  question  was  a  white  woman  who 
had  been  brought  to  the  house  at  midnight  by 
a  white  man,  who  was  not  her  husband  or  re- 
lated to  her,  and  that  while  in  the  house  this 
woman  had  performed  upon  her  an  abortion. 

3.  It  was  said  that  the  court  erred  in  per- 
mitting a  police  officer  as  a  witness  for  the 
state  to  testify,  over  the  objection  of  defend- 
ant, that  the  woman  to  whom  the  room  had 
been  rented,  and  upon  whom  the  criminal 
abortion  had  been  committed,  was  not  then 
In  life,  it  being  insisted  that  this  testimony 
was  calculated  to  mislead  the  jury,  and  to 
prejudice  their  minds  against  the  defendant 
The  court  iu  admitting  the  testimony,  stated 
to  the  jury  that  he  did  so  for  the  sole  pur- 
pose of  explaining  why  the  state  did  not  pro- 
duce her  as  a  witness,  it  having  already  been 
shown  by  the  testimony  that  defendant  had 
rented  this  white  woman  a  room  in  the 
house.  The  further  fact  that  the  woman 
was  dead  could  not  have  been  hurtful  to  the 
defendant 

4.  Counsel  for  the  defendant  offered  to 
prove  by  two  of  the  state's  witnesses  that 
when  they  went  to  the  defendant's  house  to 
make  the  arrest,  they  found  a  white  woman 
In  a  bedroom  upstairs,  who  stated  to  them 
the  purpose  of  her  visit  to  said  house,  and 
the  reason  for  her  presence  therein;  she 
stating  then  and  there  to  these  officers  that 
she  had  entered  the  house  for  the  purpose  of 
finding  a  dres/  maker,  thinking  that  a  dress- 


maker was  located  therein,  and  that,  seeing 
the  officers  coming  in,  she  had  become  fright- 
ened and  fled  upstairs;  that  she  was  a  re- 
spectable lady*  and  was  not  hi  said  house 
for  the  purpose  of  lewdness.  In  view  of  the 
fact  that  hi  the  same  conversation  this  wo- 
man had  given  to  the  officers  a  name  and  ad- 
dress which  was  found  to  be  fictitious,  whic|i 
facts  were  allowed  to  be  shown  in  behalf  of 
the  state,  we  think  all  of  this  conversation 
should  have  been  admitted  to  the  jury.  We 
do  not  think,  however,  that  the  refusal  to 
admit  it  was  such  harmful  error  as  to  de- 
mand a  new  trial. 

5.  But  the  main  point  relied  upon  by  coun- 
sel for  plaintiff  in  error,  and  presented  to 
this  court  with  much  force,  is  that  there  was 
no  legal  evidence  submitted  to  the  jury  upon 
which  a  verdict  bf  guilty  of  the  crime  char- 
ged could  have  been  based.  It  is  urged  that 
there  is  not  in  the  testimony  of  any  witness 
a  shigle  fact  based  upon  his  own  knowledge 
to  prove  the  offense  charged,  to  wit,  that  of 
maintaining  and  keeping  a  lewd  house.  It 
Is  insisted  that  the  testimony  given  by  the 
police  officers  that  the  defendant  maintained 
and  kept  a  house  having  the  reputation  of 
being  a  lewd  house  furnishes  no  evidence  to 
support  a  conviction,  and  was  inadmissible. 
The  Supreme  Court  in  Hogan  y.  State,  76 
Ga.  82,  held  that  the  reputation  of  a  house 
being  kept  and  maintained  as  a  lewd  house 
was  admissible  evidence  on  the  trial  of  a  per- 
son charged  wlth^  keeping  and  maintaining 
a  lewd  house.  It  is  insisted  by  learned  coun- 
sel that  this  ruling  is  unsound  and  contrary 
to  decisions  of  many  courts  of  last  resort  on 
the  same  subject;  and  we  are  asked  to  cer- 
tify this  question  to  the  Supreme  Court  for 
the  purpose  of  having  this  decision  reviewed. 
It  is  said  that  this  evidence  is  admissible 
only  where  the  statute  makes  it  an  offense  to 
keep  and  maintain  a  house  of  ill  fame.  We 
think  the  words  ''ill  fame"  are  used  in 
these  statutes  as  synonymous  with  the  word 
"lewd/'  both  meaning  a  house  kept  for  the 
purpose  of  permitting  the  practice  of  forni- 
cation and  adultery  therein.  We  cannot  think 
that  it  was  intended. to  create  a  substan- 
tive offense  in  keeping  a  house  which,  justly 
or  unjustly,  had  the  reputation  of  being  a 
house  of  ill  fame.  The  offense  must  be  the 
keeping  of  a  house  which  was  in  fact,  and 
not  merely  in  name,  a  house  for  the  prac- 
tice of  immorality.  But  we  do  not  think  it 
necessary  to  extend  this  discussion.  We  do 
not  think  the  Supreme  Court  in  the  decision 
supra  intended  to  hold  that  general  reputa- 
tion of  a  house  of  Itself  alone  and  uncorrobo- 
rated was  sufficient  evidence  to  prove  the 
offense,  but  that  it  was  admissible  as  a  cir- 
cumstance tending  to  prove  the  fact,  and. 
In  connection  with  other  facts  and  circum- 
stances, might  be  sufficient  to  prove  the  ex- 
istence of  the  offense.  Construing  the  deci- 
sion with  this  limitation,  vve  see  no  reason 
to  doubt  its  soundness,  or  to  certify  the  ques- 
tion to  the  Supreme  Court  fbr  review. 
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Wltbout  going  Into  a  consideration  of  the 
evidence,  we  content  ounelres  with  the  state- 
ment that  there  were  other  facts  and  dr- 
comstances  proved,  along  with  the  general 
reputation  of  the  house,  which  warranted  the 
verdict  of  the  jnry.  What  might  be  called 
the  general  complexion  of  the  place  had  the 
appearance  of  lewdness,  and  there  were  sev- 
eral leprons  spots  in  this  complexion  which 
strongly  pointed  to  the  existence  of  immoral- 
ity. This  court  cannot  say  that  there  was 
no  evidence  to  support  the  verdict,  or  that 
the  trial  court  abused  its  discretion  in  re- 
fusing to  grant  a  new  trial. 

Judgment  affirmed. 


(2  Ga.  App.  414) 

REBYES    V.    STATE.    (No.    599.) 
(C)oart  of  Appeals  of  Georgia.    July  25,  1907.) 

HOMICIOB  ^  EVIDENOB  —  VOLTJNTABY     MaN- 
8LAUGHTEB. 

A  verdict  of  voluntary  manslaughter  will 
not  be  sustained  as  against  the  exception  that 
the  same  is  without  evidence  to  support  it,  when 
the  testimony  of  the  witness  and  the  statement 
of  the  defendant  present  only  the  issue  whether 
the  defendant  was  guilty  of  murder  or  was  jus- 
tifiable. 

[Ed.  Note.— 'For  cases  in  point,  see  Gent.  Dig. 
vol  15,  Criminal  Law,  S$  3074,  3084.] 

(Syllabus  by  the  Gourt) 

Error  from  Superior  Court,  Meriwether 
County;   R.  W.  Freeman,  Judge. 

Jaclc  Reeves  was  convicted  of  voluntary 
manslaughter,  and  brings  error.     Reversed. 

W.  R.  Jones  and  Hill  &  Culpepper,  for 
plaintlflT  in  error.  J.  R.  Tierrell,  Sol.  Gen., 
for  the  State. 

POWELIi,  J.  This  court  is  very  slow  to 
set  aside  the  verdict  of  a  Jury,  approved  by 
the  trial  judge,  on  the  ground  that  there 
is  no  evidence  to  support  it;  but  in  this 
case  there  is  not  the  slightest  scintilla  of 
evidence  upon  which  the  verdict  rendered 
can  legally  rest  The  defendant  was  indict- 
ed for  murder,  and  found  guilty  of  volun- 
tary manslaughter.  If  the  jury  had  believed 
the  testimony  of  the  state's  witness,  and 
the  dying  declarations  of  the  deceased  as  de- 
tailed by  his  wife,  a  verdict  of  guilty  of 
murder  would  have  been  authorized;  for, 
according  to  this  version  of  the  case,  the 
defendant  committed  nothing  less  serious 
than  a  malicious,  unjustifiable,  unmitigated 
homicide.  But  by  their  verdict  the  jury 
found  that  the  defendant  was  not  guilty  of 
this  offense,  and,  for  the  purposes  of  the 
trial  under  review,  acquitted  him  thereof. 
The  testimony  by  which  a  conviction  of  mur- 
der would  have  been  authorized  having  been 
eliminated,  the  remainder  of  the  evidence  in 
the  case  shows  a  perfect  case  of  justifiable 
homicide.  There  was  no  evidence  whatever 
of  a  homicide  not  justifiabie,  and  not  mali- 
cious, but  provoked  by  an  assault  or  other 
equivalent  circumstances  to  justify  the  ex- 
citement of  passion ;  that  is  to  say,  of  a  vol- 


untary   manslaughter.      According    to    the 
state's    testimony,    the   defendant   and   the 
deceased  were  walking  along   in  the  rood 
quarreling.     Each  had  a  gun,  but,  without 
any  more  provocation  than  mere  words,  the 
defendant  stepped  to  one  side  of  the  road, 
deliberately  raised  his  gun,  and  shot  the  de- 
ceased, who  was  making  no  assault  whatev- 
er on  him.    After  the  deceased  was  shot  and 
had  fallen  to  the  ground,  he  raised  his  gun, 
and   shot   the  defendant     Of   course,   this 
subsequent  shot  by  the  deceased  could  not 
justify  or  mitigate  the  defendant's  offense 
already   co^miltted.     According  to   the  de- 
fendant's statement,  corroborated  by  his  wit- 
nesses, the  deceased  and  a  companion  made 
a  joint  quarrel  with  him,  which  he  sought 
to  decline  until  the  deceased,  with  the  state- 
ment that  he  was  going  to  shoot  the  defend- 
ant, jumped  back,  cocked  his  gun,  aimed  it 
and  fired,  the  load  striking  the  defendant 
who,  to  repel  the  attack,  also  fired  his  gun 
simultaneously,    striking   the   deceased    and 
mortally    wounding    him.      If   this    be   the 
truth  of  the  case,  the  killing  was  justifiable 
homicide.    There  is  no  theory  of  mutual  com- 
bat on  which  the  verdict  can  be  justified.    If 
one  draws  a  gun  on  me  and  threatens  to 
shoot  me,  no  mutual  combat  arises  by  rea- 
son of  the  fact  that  I  take  physical  issue 
with  him  and  shoot  first,  even  though  I  may 
have  used  approbrious  words  to  him.    But- 
ler V.  State,  92  Ga.  601,  19  S.  E.  51 ;   Boat- 
wright  V.   State,  89  Ga.  140,  15  S.   E.  21. 
If  we  segregate  the  testimony,  and  take  so 
much  of  the  defendant's  statement  as  as- 
serts that  the  deceased  and  his  companion 
were  provoking  a  difficulty  with  him,  wheth- 
er at  the  immediate  scene  of  the  difficulty 
or  earlier  in  the  day  (for  there  was  evidence 
of   a   previous  quarrel),  by  words  and  by 
menaces,  and  likewise  take  so  much  of  the 
state's  testimony  as  asserts  that  the  defend- 
ant shot  the  deceased  before  he  had  drawn 
any  weapon,  and  that  the  latter  made  no 
effort  to  shoot  until  after  the  former  had 
mortally  wounded  him,  the  homicide  would 
not  be  manslaughter ;  for,  while  in  some  cases 
words,  threats,  and  menaces  may  be  so  cir- 
cumstanced as  to  operate  to  afford  a  justifi- 
cation for  a  homicide  on  the  theory  of  rea- 
sonable fear,  yet  in  no  case  are  they  sufficient 
to  reduce  the  offense  from  murder  to  man- 
slaughter.   Cununing  v.  State,  99  Ga.  '062,  27 
S.  E.  177.     It  is  true,  so  we  find  from  the 
record,  that  over  a  month  before  the  homi- 
cide occurred  the  defendant  and  the  deceased 
had  had  a  difficulty,  in  which  the  deceased 
gave  the  defendant  sufficient  provocation  to 
have  reduced  a  homicide  occurring  on  ac- 
count thereof  from  murder  to  manslaughter; 
but  th^e  is  not  the  slightest  suggestion  in 
the  testimony  or  the  statement  of  the  defend- 
ant that  the  homicide  was  the  result  of  or 
was  in  anywise  connected  with  this  previous 
difficulty.    In  fact,  from  the  context  it  seeius 
manifest  that  this  testimony  was  used  for 
the  sole  purpose  of  showing  the  violent  cba^ 
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acter  of  the  deceased.  In  fad;  after  a  close, 
careful  scrutiny  of  the  record,  we  find  no 
evidence  of  a  voluntary  manslaughter.  The 
verdict  was  manifestly  a  compromise.  Such 
compromises,  whereby  the  Jurors  give  up 
their  deliberate  convictions  and  honest  differ- 
ences ove^  the  question  of  the  defendant's 
guHt  of  the  only  crime  in  issue  under  the 
testimony,  and  compromise  by  convicting  him 
of  another  offense  of  which  he  is  manifestly 
not  guilty,  is  unlawful,  is  unfair  to  the  state 
and  unfair  to  the  accused.  In  this  connec- 
tion, note  the  typic  case  of  Reed  v.  State  (No. 
459),  68  8.  E.  812.  It  is  true  that  the  court 
gave  the  jury  instructions  on  the  law  of  vol- 
untary manslaughter,  and  no  exoeption  is 
taken  thereto.  However,  this  does  not  pre- 
vent the  verdict  being  as  a  matter  of  law 
without  evidence  to  support  lt»  and  exce|;>tion 
Is  chily  taken  on  that  ground. 
Judgment  reversed. 


(2  Oa.  App.  894) 

WILUAMS  V.  STATE.    (No.  520.) 
(Cant  of  Appeals  of  (Georgia.   July  25,  1907.) 

1.  BuaOLABT— DWSIXINO    H0US]i^— EVIDENCE. 

In  the  absence  of  any  proof  to  the  contrary, 
the  jnry  in  a  burglary  case  are  authorized  to 
Infer  that  a  building  described  as  the  **home"  of 
the  prosecutor  is  a  dwelling  house. 

2.  Same— Evidence. 

The  evidence  amply  warranted  the  verdict 
rendered,  and  no  reversible  error  of  law  is  as- 
signed. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  (boun- 
ty;   Qeo.  T.  Cann,  Judge. 

Charles  Williams  was  convicted  of  burg- 
lary, and  brings  error.    Affirmed. 

Gordon  &  Charlton,  for  plaintiff  in  error. 
W.  W.  Csbome,  Sol.  Gen.,  for  the  State, 

POWEIiL,  J.    Judgment  affirmed. 


(2  Gft.  App.  417) 

BROWN  V.  STATE    (No.  612.) 
(Court  of  Appeals  of  Georgia.     July  26,  1907.) 

1.  Weapons  — Concealed     Weapons  — Evi- 
dence. 

A  person  who  has  a  pistol  in  his  pocket  in 
such  a  manner  that  those  standing  in  full 
view  of  the  defendant's  person  cannot  see  it  Is 
not  carrying  it  in  that  open  manner  and  fully 
exposed  to  view  contemplated  by  Pen.  Code  1895, 
i  341. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Weapons,  $  9.] 

2.  Cbiminaii  Law— Appeai/— Review. 

The  errors  of  law  assigned  are  not  meri- 
torious, and  the  evidence  amply  authorized  the 
verdict, 
(Syllabus  by  the  C:k>urt) 

BSrror  from  Superior  Court,  Morgan  Coun- 
ty;   H.  G.  Lewis,  Judge. 

Sim  Brown  was  convicted  of  carrying  a 
concealed  weapon,  and  brings  error.  Af- 
firmed. 


M.  C.  Few,  for  plaintiff  in  error.  Jos.  B. 
Pottle,  Sol.  Geun  and  EL  W.  Butler,  SoL,  for 
the.  State. 

POWELL,  J.    Judgment  affirmed. 


(2  Ga.  App.  413) 
SMITH  V.   STATE.    (No.   598.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Cbihinal  Law— Venue— Evidence. 

The  venue  is  a  jurisdictional  fact,  and  a 
conviction  is  unau^orized  unless  the  venue  be 
established  clearly  and  beyond  a  reasoi^able 
doubt. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  127&] 

2.  Saice— Evidence. 

The  venue,  as  any  other  fact  in  a  case,  may 
be  proved  by  circumstantial  evidence,  as  well  a» 
by  direct  proof,  but  numerous  decisions  of  the 
Supreme  Court,  by  which  the  (jourt  of  Appeals 
is  bound,  compel  a  holding  that  the  evidence  in 
this  case  does  not  disclose  sufficient  circumstan- 
ces to  adequately  establish  that  the  crime  charg- 
ed was  committed  in  the  county  alleged. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Crfaninal  Law,  S  1277.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  (}ounl7; 
W.  H.  Felton,  Jr.,  Judge. 

Jim  Smith  was  convicted  of  crime,  and 
brings  error.    Reversed. 

John  R.  Cooper,  for  plaintiff  In  error.  Wm. 
Brunson,  Sol.  Qen.,  for  the  State. 

RUSSELL,  J.  The  only  question  in  this 
case  is  whether  the  venue  is  sufficiently  prov- 
ed. It  is  insisted  by  plaintiff  in  error  that 
it  is  not  proved  beyond  a  reasonable  doubt, 
and  by  the  state  that  it  is  established  by  cir- 
cumstances. Venue  can  be  proved  by  circum- 
stantial evidence,  just  as  any  other  fact  may 
thus  be  established.  Were  the  question  a 
new  6ne,  and  to  be  determined  by  us  as  an 
original  proposition,  we  would  perhaps  hold 
that  the  circumstances  in  this  case  ought  to 
satisfy  a  Jury  beyond  any  other  reasonable 
conclusion  that  the  car  was  broken  into  in 
the  county  of  Bibb,  and  that  the  jurisdiction 
of  the  court  was  thus  proved,  because  it  ap- 
pears that  the  car  was  left  at  the  Southern 
yard  in  or  near  Macon,  and  this  court  would 
feel  authorized  to  take  judicial  cognizance  of 
the  geographical  extent  of  Bibb  county,  and 
of  the  location  of  the  city  of  Macon  therein. 
But  in  view  of  the  holding  in  Gosha's  Case,  56 
Ga.  36,  and  Moye's  Case,  65  Ga.  754,  we  are 
constrained  to  hold  that  the  venue  in  this 
case  was  not  sufficiently  shown,  and  that  for 
failure  of  proof  of  this  jurisdictional  fact 
the  case  must  be  remanded  for  another  trial. 
In  botii  of  those  cases  it  is  held  that  the  ven- 
ue of  the  crime  must  be  established  clearly 
and  beyond  all  reasonable  doubts.  In  €k)sha's 
Case  the  proof  was  that  the  crime  was  com- 
mitted within  50  yards  of  a  residence  which 
was  in  Sumter  county.  And  in  view  of  the 
locality  in  which  the  crime  was  committed, 
and  the  nature  of  the  crime,  this  would  seem 
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to  be  sufficient.  But  the  Supreme  Court 
tbought  otherwise,  Jackson,  J.,  delivering  tlie 
unanimous  opinion  of  the  court  In  Moye's 
Case  the  proof  showed  that  the  crime  was 
committed  in  the  lumber  yard  of  a  Mr.  Sloan 
in  the  city  of  Amerieus,  and  yet  the  Supreme 
Court  again  held  that  this  was  not  sufficient 
to  prove  that  the  offense  was  committed  in 
Sumter  county.  In  Cooper's  Case,  106  6a. 
120,  32  S.  B.  23,  the  proof  showed  that  the 
difficulty  occurred  in  front  of  a  certain  store 
in  LawrenceviUe,  the  county  town,  and  It 
was-  again  held  that  the  venue  was  not  suffi- 
ciently proved. 

The  most  that  the  evidence  in  this  case 
shows,  with  reference  to  the  venue,  is  that 
the  car  alleged  to  have  been  brolcen  was  left 
in  the  southern  yard  in  Macon,  and  may 
have  been  broken  into  there.  Under  the  de- 
cisions above  referred  to  there  was  no  suffi- 
cient proof  that  the  crime,  if  committed  by 
the  defendant,  was  committed  in  Bibb  coun- 
ty. While  we  are  constrained  to  make  this 
ruling,  we  would  suggest  legislation  to  the 
effect  that  a  new  trial  should  not  be  required 
to  be  granted  upon  the  ground  that  the  venue 
has  not  been  sufficiently  proved,  unless  the 
point  be  insisted  upon  at  the  trial  and  before 
verdict 

Judgment  reversed. 


(2  Gft.  App.  888) 

McCain  v.  state.    (No.  622.) 
(Court  of  Appeals  of  Georgia.     July  25,  1907.) 

1.  Sunday  —  Violation  op  Sunday  Law  — 
Babbebs. 

A  barber  who  pursues  the  work  of  his  ordi- 
nary calling  on  the  Lord's  Day  by  shaving  the 
members  of  a  club  at  a  room  in  the  clubhouse, 
and  receives  compensation  therefor,  violates  Pen. 
Code  18d5,  I  422. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Sunday,  S  6.] 

2.  SAMB— BSVIDENOE. 

The  criminal  character  of  such  act  is  not 
affected  by  the  fact  that  the  compensation  for 
said  work  is  not  compulsory,  but  voluntary ;  nor 
by  the  fact  that  the  worlc  is  confined  to  mem- 
bers of  the  club. 

3.  SAMK-nJUDICIAL   NOTICE. 

The  courts  will  judicially  recognize  that 
shaving  by  a  barber  is  not  a  work  of  necessity 
permitted  by  the  statute  to  be  done  on  the  Sab- 
bath Day. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  715.] 

4.  Same— Evidence. 

The  verdict  having  been  demanded  by  the 
undisputed  evidence,  the  errors  of  law  complain- 
ed of  were  immaterial  and  harmless. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Slaughter  McCain  was  convicted  of  a  vio- 
lation of  the  Sunday  law,  and  brings  error. 
Affirmed. 

W.  J.  Nunnally  and  Denny  &  Harris,  for 
plaintiff  in  error.  W.  H.  Ennis,  Sol.,  and 
Seaborn  &  Barry  Wright  for  the  State. 


HILL,  G.  J.  The  plaintUT  In  error  was 
convicted  of  the  violation  of  Pen.  Code  1885, 
I  422.  The  judgment  overruling  his  motion 
for  a  new  trial  is  brought  to  this  court  for 
review.  The  undisputed  evidence,  substan- 
tially stated,  is  as  follows:  He  was  a  bar- 
ber, pursuing  his  business  and  work  of  his 
ordinary  calling  during  the  week  in  a  shop  in 
the  city  of  Rome.  On  Sundays  he  went  to 
the  house  occupied  by  the  Elks  Club,  and  in 
a  room  set  apart  for  the  purpose  he  shaved 
members  of  the  club,  receiving  theretor 
whatever  the  members  saw  fit  to  give  him. 
No  other  persons  except  members  were  shav- 
ed, and  no  compulsory  charge  was  made, 
but  the  amount  paid  by  the  members  was 
25  cents  a  shave.  It  was  also  shown  that 
some  of  these  members,  on  account  of  being 
engaged  all  day  Saturday,  could  not  conven- 
iently get  a  shave  on  said  day,  and,  in  order 
to  present  a  decent  appearance  in  attendance 
at  church,  they  thought  it  necessai'y  to  get 
a  shave  on  Sundays.  It  is  insisted  by  the 
plaintiff  in  error  that  under  this  evidence 
there  was  no  violation  of  section  422  (1)  be- 
cause there  was  no  consideration  demanded 
for  the  work;  (2)  because  the  shaving  of  the 
members  of  the  club,  under  the  evidence,  was 
a  work  of  necessity;  (3)  because  the  plaintiff 
in  error  was  not  engaged  in  the  work  of  his 
usual  and  ordinary  calling  at  his  usual  place 
of  business,  but  the  shaving  in  question  was 
occasional  and  performed  at  a  private  house 
and  confined  to  the  members  of  the  club,  who 
were  not  able,  for  reasons  stated,  to  get  a 
shave  on  Saturday.  Error  is  also  assigned  to 
the  ruling  admitting  as  evidence  a  former  in- 
dictment for  the  same  offense  against  the 
plaintiff  in  error,  and  the  plea  of  guilty  there- 
on, and,  also,  that  the  court  erred  in  not  in- 
structing the  Jury  that  the  burden  waa  on 
the  state  to  show  that  the  act  charged  was 
not  a  work  of  necessity  or  charity. 

1.  Since  colonial  days  it  has  been  the  pol- 
icy of  the  state  of  Georgia  to  prohibit  all 
persons  from  using  the  Sabbath  as  a  day  of 
labor,  or  from  pursuing  their  ordinary  call- 
ing on  said  day.  By  an  act  of  the  colonial 
Legislature  of  March  4,  1762,  it  was  pro- 
vided: **No  tradesman,  artificer,  workman, 
laborer,  or  other  person  whatsoever  shall  do 
or  exercise  any  worldly  labor,  business,  or 
work  of  their  ordinary  calling  on  the  Lord's 
Day  or  any  part  thereof  (works  of  necessity 
or  charity  only,  excepted)."  Cobb's  Digest  of 
Laws,  p.  853,  $  2.  This  colonial  act  is  in  the 
exact  language  of  the  statute  of  29  Charles 
II,  a  7.  Section  422  of  the  Penal  Code  of 
1805  is  a  substantia]  codification  of  this  act 
The  terms  of  the  statute  are  very  broad. 
They  not  only  forbid  the  pursuit  of  secular 
business,  but  forbid  any  work  of  ordinary 
calling  on  the  Lord's  Day,  except  works  of 
necessity  or  charity.  It  makes  no  aort  of 
difference  that  the  secular  business  is  not 
carried  on  on  Sunday  at  the  usual  place  of 
business.    If  the  work  is  that  of  his  ordinary 
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calling,  and  la  occasionally  performed  by  the 
defendant  at  a  different  place,  be  violates  the 
statute.  The  law  not  only  closes  the  busi- 
ness places  of  secular  employment  during 
the  Sabbath,  but  stops  on  said  day  work  of 
ordinary  calling,  whatever  that  work  may  be 
or  wherever  that  work  may  be  done.  The 
purpose'  of  the  law  is  to  require  cessation 
from  labor,  and  to  set  apart  one  day  as  a 
day  of  rest  as  essential  to  the  physical  and 
moral  well-being,  not  only  of  the  individual, 
but  of  society.  It  cannot  be  doubted  that  the 
plaintiff  in  error  in  shaving  his  customers 
at  the  rooms  of  the  club  did  pursue  the  work 
of  his  ordinary  calling.  It  was  simply  a 
change  of  location,  but  the  work  was  the 
same  as  pursued  on  week  days  at  his  place 
of  bxislness.  Neither  can  it  be  doubted  that 
this  work  was  done  by  him  because  of  the 
compensation  paid  by  the  members.  The 
fact  that  the  work  in  question  was  confined 
to  the  members  of  the  club,  and  was  per- 
formed in  the  clubhouse,  may  reduce  the 
flagrancy  of  the  offense,  but  cannot  alter 
the  express  terms  of  the  law.  The  work  on 
Sundays  was  possibly  not  so  active  and  con- 
stant as  the  defendant's  work  on  week  days. 
Still,  shaving  was  the  work  of  his  ordinary 
calling.  "Those  things  that  are  repeated 
daily  or  weekly  in  the  course  of  trade  or 
business  are  parts  of  the  ordinary  calling 
of  the  man  exercising  such  trade  or  busi- 
ness." Reed  v.  State,  119  Ga.  563,  46  S.  £2. 
837. 

Tlie  contention  of  the  plaintiff  in  error 
that  the  work  of  shaving  the  members  of  the 
club  was  a  work  of  necessity,  because  such 
members,  by  reason  of  their  occupation  on 
Saturdays,  could  not  get  a  shave,  and  clean- 
liness demanded  a  daily  shave,  cannot  be 
reasonably  upheld.  While  shaving  may  be 
regarded  as  an  act  of  personal  cleanliness, 
desirable  to  be  performed  upon  the  first  day 
as  well  as  upon  other  days  of  the  week,  still 
this  fact  does  not  make  shaving  necessary  or 
the  work  of  the  barber  one  of  necessity. 
The  statute  makes  no  exception  in  favor  of 
a  man  who  cannot  shave  himself,  or  who 
cannot  conveniently  procure  some  one  to 
shave  him  on  a  week  day.  Many  states  have 
statutes  expressly  prohibiting  the  opening  of 
barber  shops  on  Sundays,  and  expressly  de- 
claring that  shaving  is  not  an  act  of  neces- 
sity. But  it  needs  no  decision  of  the  courts 
or  the  declaration  of  the  statute  to  convince 
men  of  ordinary  intelligence  and  experience 
that  shaving  is  not  a  work  of  necessity  with- 
in the  meaning  of  that  term  as  constituting 
the  exception  tn  the  statute  now  under  con- 
sideration. 

2.  We  think  the  court  committed  an  error 
In  permitting  the  introduction  of  an  indict- 
ment against  the  defendant,  and  his  plea  of 
gnilty  thereon,  for  a  similar  offense,  and  if 
tliere  were  any  doubt,  under  the  uncontra- 
verted  evidence  in  this  case,  of  the  defend- 
anf  0  guilt,  such  error  would  be  reversible; 


but,  in  view  of  the  facts  of  this  case,  this 
error  was  immaterial  and  harmless. 

3.  It  is  a  general  rule  that  the  state  must 
afllrmatively  show  that  the  act  of  the  ac- 
cused on  which  a  criminal  charge  is  based 
does  not  fall  within  an  exception  made  by 
the  statute.  In  this  case,  however,  the  busi- 
ness or  work  of  the  plaintiff  in  error  was 
proved.  The  character  of  such  work  is  pecu-' 
llarly  within  the  experience  and  knowledge 
of  all  men.  and  the  jury  knew  as  well  as  any 
witness  could  tell  them  whether  this  work 
was  a  work  of  necessity  or  charity.  The 
court  in  the  charge  left  it  to  the  jury  to  say 
whether  the  work  in  question  was  one  of 
necessity  or  not,  and  we  think  the  jury 
could  determine  this  fact  without  the  opinion 
of  any  witness.  Indeed  it  has  been  held, 
and  we  think  correctly  so,  that  the  court 
will  take  judicial  notice  that  the  shaving  of 
his  customers  by  a  barber  is  a  worldly  labor 
or  work  done  by  him  in  the  course  of  his 
ordinary  calling,  and  is  not  within  the  ex- 
i*eptlons  of  the  statute.  State  v.  Frederick, 
45  Ark.  347,  55  Am.  Rep.  555. 

We  are  clear  that  under  the  undisputed 
facts  of  this  case  the  plaintiff  in  error  was 
guilty  of  violating  Pen.  Code  1895,  S  422,  and 
that  the  evidence  demanded  the  verdict 
against  him.  His  offense  was  not  a  very 
flagrant  violation  of  the  law,  but  it  was  a 
violation.  Opinions  may  differ,  and  they 
really  do  differ,  as  to  whether .  abstaining 
from  labor  on  Sunday  is  a  religious  duty, 
but,  whether  it  is  or  not,  it  is  certain  that 
the  Legislature  of  Georgia  has  prescribed  it 
as  a  civil  duty,  and  makes  a  violation  of  this 
duty  a  criminal  offense. 

Judgment  affirmed. 


(2  Oa.  App.  361) 
WOODRUFF  et  al.  v.  HUGHES.  (No.  405.) 
(Court  of  Appeals  of  Georgia.    July  18,  1907  > 

1.  Co NSPia ACT  —  Civil   Liability  —  Gist  of 
Offense. 

Where  dvil  Ilabilitr  for  a  conspiracy  is 
sought  to  be  imposed,  the  conspiracy  of  itself 
furnishes  ho  cause  of  action.  The  gist  of  the 
action  18  not  the  conspiracy  alleged,  but  the  tort 
committed  against  the  plaintiff  and  the  damage 
thereby  done. 

[Ed.  Note.— For  cases  in  ooint,  see  Cent.  Dig. 
vol.  10.  Conspiracy,  SS  4,  6j 

2.  Sahb^Defineo. 

A  conspiracy  is  the  combining  of  two  or 
more  persons  for  the  purpose  of  doing  something 
unlawful,  oppressive,  or  immoral,  as  a  means  or 
an  end.  The  allegation  and  proof  of  conspiracy 
is  Important  to  the  action  only  because  it  will 
enable  the  plaintiff  to  recover  his  damages  in 
case  the  conspirac;^  can  be  proved,  not  only  from 
the  actual  participants  engaged  in  committing 
the  injury,  but  also  from  those  defendants  who 
conspired  to  accomi)li8h  it,  although  neither  pres- 
ent nor  participating.  An  averment  that  the 
acts  alleged  were  done  in  pursuance  of  a  con- 

3)iracy  does  not  change  the  nature  of  the  ae- 
on, but  it  may  be  pleaded  and  proved  as  ag- 
gravating the  wrong  of  which  the  plaintiff  com- 
plained, and  to  enable  him  to  recover  against  all 
the  conspirators  as  joint  tort-feasors,  or  (in  case 
no  conspiracy  be  shown)  that  the  plaintiff  may 
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•till  recover  against  such  of  the  defendants  as 
may  be  guilty  of  the  tort 

[Ed.  Note.— For'  cases  in  point,  see  Cent  Dig. 
vol.  10,  Conspiracy,  §S  1,  2. J 

8.  Same  —  Aotionb  —  Evidbnce  —  Sum- 

CIENCY. 

In  an  action  on  the  case  for  conspiracy,  the 
allegation  with  reference  to  the  combination, 
conspiring,  and  concert  of  action  are  mere  mat- 
ters of  inducement  leading  up  to  the  relation  of 
the  acts  from  which  conspiracy  may  be  inferred. 
To  show  conspiracy,  it  is  not  necessary  to  prove 
that  the  parties  met  together  or  entered  into 
any  specific  or  formal  agreement,  or  that  by 
words  or  writing  they  formulated  their  unlawful 
objects.  Proof  that  two  or  more  persons,  either 
positively  or  tacitly,  come  to  an  understanding 
that  thev  will  accomplish  an  unlawful  design,  or 
a  lawful  design  unlawfully,  is  sufficient. 
4.  Pleading  — Conclusions  op  Law  From 
Facts  Alleged. 

Possession  of  realty  is  presumed  to  be  law- 
ful until  the  contrary  appears,  end,  where  pos- 
session is  alleged,  that  such  possession  is  law- 
ful is  such  a  conclusion  as  can  properly  be 
pleaded. 
6.  Saice— Mattes  of  Evidence. 

In  neither  petition  nor  answer  Is  an  ex- 
haustive statement  of  the  exact  evidence  upon 
which  a  party  will  rely  in  the  establishment  of 
his  contentions  rec^uired.  On  the  contrary,  so 
far  as  matters  of  inducement  and  other  minor 
matters  are  concerned,  a  clear,  brief  statement 
of  immaterial  matters  (the  briefer  the  better)  is 
to  be  commended. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Ddg. 
VOL  39,  Pleading,  §  81.] 

6.  Same. 

There  was  no  error  in  overruling  the  de- 
murrer. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  EL  M. 
Reid,  Judge. 

Action  by  J.  A.  Hughes  against  G.  W. 
Woodruff  and  others.  G.  W.  Woodruff  was 
dismissed  for  want  of  proper  service,  and 
from  a  Judgment  for  plaintiff  the  other  de- 
fendants bring  error.    Aflirmed. 

Payne,  Jones  &  Jones,  for  plaintiffs  In  er- 
ror. R.  B.  Blackburn  and  Westmoreland 
Bros.,  for  defendant  in  error. 

BUSSEIiL,  J.  J.  A.  Hughes  brought  suit 
in  the  city  court  of  Atlanta  against  G.  W. 
Woodruff,  El  Woodruff,  J.  C.  Gentry,  Robert 
P.  Jones,  and  WinQeld  Jones,  to  recover  dam- 
ages for  an  alleged  conspiracy  to  oust  the 
plaintiff  from  the  lawful  possession  of  cer- 
tain premises.  Some  time  after  the  Institu- 
tion of  the  suit,  G.  W.  Woodruff  was  dis- 
missed as  a  party  defendant,  on  account  of 
failure  to  properly  serve  him  with  copy  pro- 
cess. To  the  original  petition,  the  defend- 
ants, jointly  and  severally,  demurred  general- 
ly, as  well  as  specially.  The  demurrer,  on 
being  heard  before  his  honor.  Judge  Reid, 
was  overruled.  To  the  order  overruling  said 
general  and  special  demurrers,  the  defendants 
except.  The  petition  alleges,  in  substance, 
that  on  the  3d  of  February,  1906,  the  plain- 
tiff was  In  lawful  possession  of  a  certain 
house  and  lot  in  the  city  of  Atlanta,  known 
as  "No.  16  Railroad  street,"  having  been  In 
lawful  possession  thereof  from  the  10th  of 


January,  1906,  up  to  and  including  the  3d 
of  February,  1906;  that  the  defendants,  con- 
spiring and  confederating  for  the  purpose  of 
evicting  the  plaintiff  from  said  premises,  un- 
dertook forcibly  to  eject  him  therefrom,  fall- 
ing in  which,  one  of  the  defendants,  acting 
for  and  on  behalf  of  the  others,  caused  a 
warrant  to  issue  against  the  plaintiff  charg- 
ing him  with  the  offense  of  criminal  trespass; 
and  that  under  said  warrant  the  plaintiff 
was  arrested  and  carried  before  a  magistrate, 
where,  upon  securing  his  recognizance  bond, 
he  was  released  from  custody.  The  petition 
thereupon  proceeds  to  allege  that,  being  re- 
leased from  custody,  the  plaintiff  returned  to 
the  said  premises,  unlocked  the  door,  he  hav- 
ing the  keys  of  said  house  in  his  custody,  and 
went  into  the  house,  and  found  therein  and 
on  the  premises  agents  and  servants  of  the 
defendants;  that  immediately  thereafter  and 
on  the  same  day  the  defendants,  still  further 
carrying  out  the  conspiracy,  caused  a  war- 
rant to  issue  charging  the  plaintiff  with  the 
offense  of  forcible  entry  and  detainer,  under 
which  warrant  plaintiff  was  arrested,  incar- 
cerated in  jail  for  four  or  five  hours,  and, 
upon  giving  his  bond,  was  finally  released 
from  custody;  that  after  being  released  the 
second  time,  the  plaintiff  repaired  to  said 
premises  and  undertook  to  repossess  himself 
thereof,  but  was  by  force  and  violence  on  the 
part  of  the  defendants  prevented  from  re- 
possessing himself  of  said  property,  apd  that 
the  defendants  took  possession  thereof  and 
retained  the  same  over  his  objection  and  pro- 
test; that,  the  warrants  coming  on  to  be 
heard,  the  magistrate  dismissed  them,  and 
plaintiff  was  discharged  from  custody;  that 
both  of  the  warrants  were  sued  out  mali- 
ciously and  without  probable  cause,  defend- 
ants well  knowing  that  the  plaintiff  was  in 
lawful  possession  of  said  premises  and  had 
not  committed  the  crimes  charged  in  said 
warrants;  that  said  prosecutions  were  press- 
ed against  him  maliciously  and  without  prob- 
able cause,  there  being  aggravating  circum- 
stances both  in  act  and  intention  in  the  con- 
duct of  proceedings  against  him;  and  that 
the  plaintiff,  by  reason  of  said  conduct  on 
the  part  of  said  defendants,  was  greatly 
wounded  in  his  feelings,  held  up  to  contempt 
and  ridicule,  and  humiliated  in  the  extreme. 
It  is  alleged  that  both  of  the  prosecutions 
alleged  were  a  part  of  one  and  the  same 
scheme,  conspiracy,  and  confederation  of  the 
defendants  to  oust  the  plaintiff  from  the  pos- 
session of  said  property  and  gain  the  physi- 
cal possession  thereof.  The  plaintiff  seeks 
punitive  as  well  as  actual  damages,  and  asks 
judgment  against  the  defendants  in  the  sum 
of  $10,000. 

We  will  first  consider  the  general  demurrer 
of  the  defendants  alleging  that  the  petition 
sets  forth  no  cause  of  action,  because^  if  that 
contention  is  well  taken,  the  special  demur- 
rers need  not  be  considered.  We  think  the 
petition  sets  forth  such  a  cause  of  action  as 
will  withstand  the  general  demurrer.    It  has 
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been  frequently  said  tbat  tbere  is  no  legal 
term  of  which  it  Is  more  difficult  to  give  an 
exact  definition  than  conspiracy,  and  yet  its 
essentials  are  easily  enumerated.  *The  ele- 
ments of  a  conspiracy  are:  (a)  The  confedeiv 
ating:  The  combining  together  of  two  or 
more  persons,  (b)  The  Intent:  For  the  pur- 
pose, (c)  The  object:  Of  doing  something 
unlawful  or  oppressive,  or  immoral,  as  a 
means  of  an  end.**  Bddy  on  Combinations,  S 
365,  p.  238.  The  law  of  dvll  conspiracy  Is 
only  an  extension  of  the  law  of  criminal  con- 
spiracy, and,  as  far  as  rights  and  remedies 
are  concerned,  all  criminal  conspiracies  are 
embraced  within  civil  conspiracies.  In  a 
criminal  conspiracy,  the  conspiring  together 
is  the  essence  of  the  charge.  It  must  be  ei- 
ther to  do  an  unlawful  act  or  to  do  a 
lawful  act  by  criminal  or  unlawful  means, 
but  proof  of  the  conspiracy  to  do  either  will, 
authorize  a  conviction.  On  the  other  hand, 
where  civil  liabflity  for  a  conspiracy  is  sought 
to  be  imposed,  the  conspiracy  of  itself  fur- 
ntehes  no  cause  of  action.  The  gist  of  the 
action  is  the  damage,  and  not  the  conspiracy. 
As  said  by  Devens,  J.,  in  Boston  v.  Simmons, 
150  Mass.  463,  23  N.  B.  211,  6  L.  R.  A.  629, 
15  Am.  St  Rep.  230:  'The  averment  of  a 
conspiracy  In  the  declaration  does  not  ordi- 
narily change  the  nature  of  the  action,  nor 
add  to  its  legal  force  or  effect.  The  gist  of 
the  action  is  not  the  conspiracy  alleged,  but 
the  tort  committed  against  the  plaintiff  and 
the  damage  thereby  done  wrongfully.  Where 
damage  results  from  an  act  which,  if  done 
by  one  alone,  would  not  afford  ground  of  ac- 
tion, the  like  act  would  not  be  rendered  ac- 
tionable because  done  by  several  in  pursuance 
of  a  conspiracy.  On  the  other  hand,  when 
the  tort  committed  and  the  damage  resulting" 
therefrom  proceed  from  a  series  of  connected 
acta,  the  averment  that  they  were  done  by 
several  in  pursuance  of  a  conspiracy  does  not 
80  change  the  nature  of  the  action,  that,  if 
the  wrongful  acts  are  shown  to  have  been 
done  by  one  only,  it  cannot  be  maintained 
against  him  alone,  and  the  other  defendants 
exonerated."  Whether  a  conspiracy  be  civil 
or  criminal.  If  the  person  who  is  the  object 
of  such  conspiracy  is  damaged,  he  has  his 
remedy  in  an  action  on  a  case.  As  pointed 
out  in  8  Gyc.  645,  the  statement  that  the 
(conspiracy  is  not  itself  the  cause  of  action  has 
two  meanings:  (1)  That  the  conspiracy  is 
executed  to  the  injury  of  another;  and  (2) 
that  the  conspiracy  will  not  render  an  act 
unlawful  which  is  lawful  when  committed 
by  one.  But  ail  parties  to  a  conspiracy  are 
Jointly  and  severally  liable  for  damages  ooca- 
Aioned  by  the  unlawful  combination  and  acts 
done  by  any  one  of  the  conspirators  in  f ur- 
iherance  o£  a  common  object  become  the  acts 
of  all.  Conceding,  then,  that  an  averment 
that  the  acts  alleged  were  done  in  pursuance 
of  a  conspiracy  does  not  change  the  nature 
of  the  action  or  add  anything  to  its  legal 
effect,  the  allegation  and  proof  of  conspiracy 
la  important  to  tlie  action  only  because  it  will 


enable  the  plaintiff  to  recover  his  damages 
against  such  of  the  defendants  as  may  be 
shown  to  be  guilty  of  the  tort,  even  should 
he  fail  to  prove  a  conspiracy  or  concerted 
design;  and  it  may  be  pleaded  and  proved 
as  aggravating  the  wrong  of  which  the  plain- 
tiff complains  and  to  enable  him  to  recover 
against  all  the  defendants  as  Joint  tort-fea- 
sors. If  the  conspiracy  can  be  proved,  the 
party  wronged  may  look  beyond  the  actual 
participants  in  committing  the  injury  and 
Join  with  them  as  defendants  whoever  con- 
spired to  accomplish  it.  ''An  action  will  not 
lie  for  the  greatest  conspiracy  imaginable,  if 
nothing  be  put  in  execution ;  but,  if  the  party 
be  damaged,  the  action  will  lie.*'  Savile  v. 
Roberts,  1  Ld.  Raym.  874. 

In  passing  upon  the  general  ^emurrer, 
then,  only  two  questions  need  be  considered: 
Were  sufficient  facts  alleged  in  the  petition 
to  set  forth  and  constitute  a  conspiracy  with- 
in the  above  definition?  And  does  it  appear 
that  the  plaintiff  was  damaged  by  reason 
thereof?  If  both  of  these  questions  be  an- 
swered in  the  affirmative  (as  we  think  they 
should  be),  then  there  was  no  error  in  over- 
ruling the  general  demurrer.  The  law  rec- 
ognizes the  intrinsic  difficulty  of  proving  a 
conspiracy.  The  allegations  with  reference 
to  conspiracy  are  treated  as  matters  of  in- 
ducement leading  up  to  a  more  particular  de- 
scription of  the  acts  from  which  conspiracy 
may  be  inferred.  It  has  even  been  held  that, 
when  it  becomes  necessary  to  prove  a  con- 
spiracy in  order  to  connect  the  defendant 
with  the  wrong  complained  of,  no  averm^t 
of  the  conspiracy  need  be  made  in  the  plead- 
ings to  entitle  it  to  be  proved.  Parker  v. 
Huntington,  2  Gray  (Mass.)  124.  Less  cer- 
tainty is  required  in  setting  out  matters  of 
inducem«it  than  in  setting  out  the  gist  of 
the  action.  We  think,  therefore,  that  para- 
graph 8  of  the  plaintiff's  petition  sufficiently 
sets  forth  a  conspiracy  between  the  defend- 
ants to  enable  him,  if  he  can,  to  hold  all  of 
them  liable  as  Joint  tort-feasors,  and  to  ag- 
gravate and  increase  his  damages  should  he 
be  found  to  be  oititled  to  any.  The  conspir- 
acy may  sometimes  be  inferred  from  the  na- 
ture of  the  acts  done,  the  relation  of  the 
parties,  the  Interests  of  the  alleged  conspira- 
tors, and  other  circumstances.  The  rule  is 
to  allow  great  latitude  in  setting  out  in  the 
complaint  the  particular  act  upon  which  the 
coni^iracy  is  to  be  inferred,  and  even  to  al- 
low individual  acts  of  the  conspirators  to  be 
averred.  **To  show  conspiracy,  it  is  not  nec- 
essary to  prove  an  express  contract  or  agree- 
ment to  the  parties  thereto.  The  essential 
element  of  the  charge  is  the  common  design ; 
but  it  need  not  appear  that: the  parties  met 
together  either  formally  or  informally,  or  en- 
tered into  any  explicit  or  formal  agreement, 
nor  is  it  essential  that  it  should  appear  that 
either  by  words  or  by  writings  they  formulat- 
ed their  unlawful  objects.  It  is  sufficient 
that  two  or  more  persona  in  any  manner 
either  positively  or  tacitly  come  to  a  mutual 
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onderBtaiHtlng  that  they  will  accomplish  the 
unlawful  design.  And  any  one,  after  a  con- 
spiracy is  formed,  who  knows  of  its  exist- 
ence and  purposes  and  joins  therein,  becomes 
as  much  a  party  thereto  as  if  he  had  been  an 
orighial  member."  1  Eddy  on  Ck>mb.  $  368. 
The  petition,  then,  sufficiently  alleged  *the 
combining  together  of  two  or  more  persons." 
It  also  alleged  the  intent  (for  the  purpose) 
of  evicting  plaintiff  from  the  premises  de- 
scribed. Then  was  the  object  of  their  con- 
spiracy, either  in  the  means  used  or  In  the 
end  sought  to  be  attained,  unlawful,  op- 
pressive, or  immoral?  Accordhig  to  the  al- 
legations of  the  petition,  the  means  used  to 
accomplish  the  eviction  was  the  unlawful 
and  malicious  use  of  legal  process.  Accord- 
ing to  those  allegations,  two  warrants  with- 
out any  foundation  were  sworn  out  against 
the  plaintiff.  He  was  twice  arrested,  was 
confined  in  jail,  and  subjected  to  humilia-  ' 
tion  without  cause.  If  these  aHegations  be 
true,  even  if  the  defendants  had  the  right 
to  the  possession  of  the  premises,  they  used 
unlawful  and  immoral  means  to  obtain  it 
If  this  action  was  taken  in  pursuance  of  a 
common  intent,  understanding,  or  design,  all 
who  participated  in  the  acts  alleged  would  be 
liable.  If  the  proof  failed  to  show  conspir- 
acy, then  any  one  guilty  of  either  of  the  un- 
lawful means  by  which  petitioner  was  dam- 
ag«^d  (if  he  was  damaged  as  alleged)  should 
respond.  In  view  of  what  has  been  said 
above,  there  was  no  error  in  overruling  the 
general  demurrer.  The  conspiracy  was  suffi- 
ciently alleged.  It  is  immaterial  whether 
the  act  which  it  is  alleged  the  defendant  in- 

.  tended  to  do  was  or  was  not  unlawful,  op- 
pressive,   or   immoral.    '^Conspiracy   is   the 
combination  of  two  or  more  persons  to  do  (a)^ 
something  that  is  unlawful,  oppressive,  or 
immoral;  or  (b)  something  that  is  not  un- 

,  lawful,  oppressive,  or  immoral,  by  unlawful, 
oppressive,  or  immoral  meiailB;  or  (c)  some- 

.  thing  that  is  unlawful,  oppressive,  or  im- 
moral, by  unlawful,  oppressive,  or  immoral 
means."  1  Eddy  on  Comb.  §  171.  The  means 
alleged,  in  either  event,  were  unlawful  and 
oppressive.  The  damages  were  such  as  were 
connected  with  and  would  naturally  flow 
from  the  tortious  acts  alleged.  The  dam- 
ages being  the  gravamen  of  the  action*  the 
act  or  acts  causing  such  damages  are  re- 
quired to  be  set  forth  with  particularity ;  but 
no  complaint  is  made  upon  this  score  by  de- 
fendants, and,  indeed,  we  think  there  is  no 
room  for  such  complaint 

The  defendants  demurred  specially  as  fol- 
lows: 

(1)  To  the  allegation  in  paragraph  2  of  the 
petition,  that  plaintiff  was  in  lawful  pos- 
session of  a  certain  house  and  lot  in  the  city 
of  Atlanta,  etc.,  on  the  ground  that  the  al- 
legation is  a  mere  conclusion  of  the  pleader 
and  not  based  upon  any  alleged  facts  to  sub- 
stantiate it ;  and  to  the  allegation  in  the  same 
paragraph  with  reference  to  the  length  of 
time  wiiich  plaintiff's  lawful  possession  Is 


stated  to  have  existed,  upon  the  same  ground; 
and  because  it  is  not  shown,  by  the  allega- 
tion of  said  paragraph  alone  or  in  conjunc- 
tion with  other  paragraphs  of  the  petition, 
by  virtue  of  what  authority,  right,  interest, 
or  title,  or  by  consent  or  authority  of  what 
person  holding  title  or  right  of  possession 
of  said  premises  the  plaintiff  was  in  lawful 
possession  of  said  premises.  We  think  that 
this  demurrer  was  properly  overruled,  be- 
cause, if  it  is  specific  enough  to  reach  the 
word  "lawful"  as  being  the  conclusion  of 
the  pleader,  it  would  not  be  well  taken,  be- 
cause possession  is  presumed  to  be  lawful 
until  the  contrary  appears,  and  the  statement 
that  the  possession  was  lawful  would  be  such 
a  conclusion  as  naturally  followed  the  state- 
ment of  possession.  For  the  same  reason, 
it  is  not  necessary  for  the  petitioner  to  state 
by  what  authority  or  title  he  is  in  possession. 
Indeed,  from  our  standpoint,  the  matter  is 
entirely  immaterial,  because  it  is  a  state- 
ment made  by  the  way  of  inducement  lead- 
ing up  to  the  tort  alleged  later  in  the  peti- 
tion. 

(2,  3)  The  second  ground  of  demurrer  com- 
plains specially  to  the  allegation  that  "the 
defendants  each  and  all  confederated  and 
conspired  together  for  the  purpose  of  evict- 
ing plaihtiff  from  said  premises,*'  on  the 
ground  that  said  allegation  neither  by  itself, 
nor  with  conjunction  with  other  paragraphs 
of  the  petition,  alleges  any  ciinnimstances 
upon  which  the  conspiracy  can  be  based.  As 
we  have  already  stated,  the  conspiracy  is  not 
the  cause  of  action,  and  the  statement  of 
conspiracy  is  only  for  \he  purpose  of  aggra- 
vating the  damages  and  of  joining  defend- 
ants who  may  have  conspired,  and  yet  have 
not  personally  participated  in  the  acts  done. 
Tills  demurrer  is  settled  by  the  case  of  Park- 
er V.  Huntington,  above  cited.  And,  for  tlie 
same  reason,  the  statement  in  the  petition  in 
regard  to  defendants  causing  Winfield  Jones 
to  appear  before  a  justice  of  the  peace  and 
make  oath  that  the  plaintiff  had  committed 
the  offense  of  forcible  entry  and  detainer  Is 
sufficiently  ample. 

(4,  5)  Defendants  demur  specially  to  the  al- 
legation that  plaintiff  "sought  to  repossess 
himself  thereof,  but  was  by  force  and  vio- 
lence, menace,  and  threats  made  by  defend- 
ants, their  agents  and  servants,  prevented 
from  repossessing  himself  of  said  property," 
on  the  ground  that  it  is  not  alleged  by  what 
authority  or  title  the  plaintiff  sought  to  re- 
possess himself,  and  because  it  is  not  al- 
leged how  the  parties  seeking  to  prevent  the 
plaintiff  from  entering  the  premises  were 
the  agents  of  the  defendants.  They  also  de- 
murred specially  to  the  allegation  that  "the 
defendants,  their  agents  and  servants,  took 
possession  thereof  and  retained  the  same," 
on  the  ground  that  the  allegation  does  not 
show  that  the  defendants,  their  agents  and 
servants,  had  no  authority  or  right  to  take 
possession  of  said  premises.  We  think  this 
special  demurrer  was  properly  overruled,  not 
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only  because  It  falls  '^  put  Its  finger  on  tbe 
point**  by  specifically  stating  what  further 
allegation  should  have  been  made,  but  also 
because  no  amendment  was  necessary.  It  is 
impossible  and  impracticable  for  a  pleader 
to  do  more  than  state  the  fact  upon  which 
he  relies.  He  is  not  required  to  insert  in  his 
petition  or  plea  a  statement  of  the  evidence 
upon  which  he  expects  to  rely  any  more  -than 
to  glye  the  names  of  the  witnesses  by  whom 
he  hopes  to  establish  his  contentions.  The 
same  ruling  applies  to  the  fifth  special  ground 
of  demurrer. 

(6)  The  sixth  special  ground  of  demurrer 
complains  tbat  the  plaintiff  fails  to  show 
any  facts  constituting  lawful  possession  on 
the  part  of  the  plaintiff,  or  how  the  defend- 
ants could  have  Icnown  of  such  alleged  lawful 
possession.  As  already  stated  In  ruling  up- 
on the  first  demurrer,  the  insertion  of  the 
w<jrd  "lawful"  was  a  conclusion  properly  to 
be  derived  from  the  other  facts  stated,  and 
could  be  averred.  And,  in  the  absence  of 
proof  to  the  contrary,  the  defendants  would 
be  presimied  to  have  notice  and  knowledge 
of  the  character  and  extent  of  the  plaintifTs 
possession.  Defendant  also  demurs  to  the 
statement  of  the  petition  contained  in  para- 
graph 11,  "there  being  aggravating  circum- 
stances, both  in  act  and  intent,  ♦'  ♦  •  and 
said  acts  ^ere  wanton  and  willful  and  op- 
pressive in  the  extreme,"  the  demurrer  be- 
ing that  the  allegation  fails  to  show  how 
the  act  and  intent  of  defendants  were  wan- 
ton and  willful,  and  of  what  the  aggravating 
circumstances  consisted.  We  think  it  clear 
that  the  aggravating  circumstances  and  the 
wanton,  willful,  and  oppressive  conduct  of 
the  defendants  can  well  be  derived  from  the 
allegation  with  reference  to  the  issuance  of 
the  warrant  and  the  arrest  thereunder.  If 
those  allegations  are  proved,  the  jury  would 
have  the  right  to  infer  that  the  act  and  con- 
duct of  the  defendants  were  willful  and  wan- 
ton and  oppressive  in  the  extreme. 

(7)  The  seventh  special  ground  of  demur- 
rer, that  the  allegations  of  the  petition  failed 
to  show  any  facts  or  circumstances  upon 
which  the  conspiracy  to  oust  the  plaintiff 
from  possession  is  based,  was  without  merit ; 
for,  as  hereinbefore  ruled,  no  averment  is 
necessary  on  the  subject  of  conspiracy  fur- 
ther than  that  one  was  entered  into  between 
the  defendants. 

(8,  9,  10)  The  eighth,  ninth^  and  tenth 
special  grounds  of  demurrer  were  properly 
overruled,  because,  although  the  petition 
may  have  contained  the  statement  of  facts 
which  might  have  constituted  separate  and 
distinct  causes  of  action  and  alleged  acts 
done  at  different  times,  and  differing  in 
character,  still  each  of  these  acts,  as  dear- 
Ty  appears  from  the  petition,  are  stated  to 
have  been  done  in  pursuance  of  and  with 
a  sole  view  to  effectuate  the  illegal  conspira- 
cy, unlawfully  to  deprive  the  plaintiff  of  his 
possession  of  the  premises. 

The  allegations  of  plaintiff's  petition  are 


consistent,  and  will  entitle  him,  if  proved 
as  laid,  to  a  recovery.  A  conspiracy  to  oust 
him  by  unlawful  means  from  premises  of 
which  he  was  in  possession  is  alleged.  The 
unlawful  acts  used  In  canTlng  out  the  In- 
tent and  purpose  formed  are  fully  detailed, 
and  his  damages,  flowing  from  these  acts* 
are  set  forth. 
Judgment  affirmed. 


(2  Ga.  App.  401) 
DURHAM  ▼.  STATU.    (No.  583.) 
(€k>urt  of  Appeals  of  Qeargia.     July  25,  1907.) 

1.  CaiMiNAL  LA.W— Trial— Reicabks  of  Judge. 

Where  it  clearly  appears  from  the  evidence 
that  the  guilt  or  innocence  of  the  accused  de- 
pended upon  whether  the  jury  would  believe  the 
grosecutrix,  it  was  error  for  the  court,  either 
y  questions  having  reference  to  another  case 
which  had  been  withdrawn  from  the  jury  or 
otherwise,  to  say  or  do  anything  amounting  to 
an  expression  of  an  opinion  as  to  what  the  court 
believed  to  be  the  trdth  of  the  transaction,  or  as 
to  what  evidence  the  court  attached  importance. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  IMS.] 

2.  Same. 

The  questions  asked  by  the  court  and  the 
answers  thereto  were  prejudicial  to  the  defend- 
ant, and  such  an  expression  of  opinion  on  the 
part  of  the  court  as  demands  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester ;  Frank 
Park,  Judge. 

John  Durham  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Perry  &  Williamson,  for  plaintiff  in  error. 
J.  H.  Tipton,  SoL,  for  the  State. 

RUSSELL,  J.  The  defendant  was  prose- 
cuted in  the  committal  court  for  carrying  a 
concealed  pistol,  for  pointing  a  pistol  at  an- 
other, and  for  the  offense  of  rape.  On  the 
committal  trial  he  was  discharged  so  far  as 
the  charge  of  rape  was  concerned,  but  bound 
over  to  the  city  court  of  Sylvester  on  the  oth- 
er two  charges.  Accusations  were  filed  in 
the  city  court,  charging  him  with  carrying  a 
pistol  concealed  and  with  the  offense  of  point- 
ing a  pistol  at  another,  and  an  accusation  was 
also  filed  against  him  for  the  offense  of  as- 
sault and  battery,  all  the  offenses  occurring 
at  the  same  time,  as  alleged.  By  consent  of 
counsel  for  both  sides,  the  defendant  was 
put  on  trial  for  all  three  offenses  at  once, 
and  before  the  same  Jury,  who  were  to  ren- 
der separate  verdicts  In  each  case.  After 
the  prosecutrix  had  delivered  a  considerable 
portion  of  her  testimony,  the  court,  without 
the  consent  of  the  defendant,  withdrew  the 
accusation  and  charge  of  assault  and  bat- 
tery from  further  consideration  by  the  Jury. 
The  testimony  of  the  prosecutrix  was  that 
the  defendant  came  to  her  house  a  certain 
Sunday  in  December,  1905,  finding  tliat  her 
husband  was  away  from  home,  requested 
sexual  intercourse  with  her,  and  upon  her 
refusal,  and  after  she  had  mn  into  a  crib 
and  closed  the  door,  took  from  his  pocket  a 
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pistol  which  had  been  preriously  concealed, 
and  pointed  it  at  her.  According  to  her  tes- 
timony, this  transaction  involved  three  of- 
fenses— obscene  and  vulgar  language  in  the 
presence  of  a  female,  carrying  a  pistol  con- 
cealed, and  pointing  a  pistol  at  another.  The 
prosecutrix  further  testified  that  the  defend- 
ant again  came  to  her  house  on  Tuesday, 
December  17,  1905,  broke  down  the  door  to 
the  house,  seized  her,  and  raped  her.  The 
defendant  again  disclosed  his  pistol,  which 
was  concealed  before  he  took  it  out  of  his 
pocket  Both  visits  to  the  prosecutrix's  bouse 
were  in  tbe  daytime ;  the  first  visit,  the  sun 
was  about  an  hour  high  in  the  afternoon,  and 
the  latter  occasion  was  about  2  o'clock  In 
the  afternoon.  The  house  of  the  prosecutrix 
is  in  plain  view  of  other  houses.  The  de- 
fendant introduced  a  number  of  witnesses  to 
show  that  they  could  have  seen  the  house 
and  crib  he  was  alleged  to  have  visited,  and 
would  have  heard  the  nol^e  of  breaking  down 
the  door ;  and  also  introduced  the  testimony 
of  a  number  of  witnesses  to  prove  an  alibi. 

The  turning  point  in  the  case  was  whether 
the  defendant  was  at  the  house  of  the  prose- 
cutrix at  all  on  either  of  the  occasions  nam- 
ed. If  the  jury  believed  he  was,  there  could 
be  but  little  question  of  his  guilt,  because  the 
testimony  of  the  prosecutrix  alone  must  be 
relied  upon  to  establish  the  defendant's  pres- 
ence at  her  home;  and,  if  it  were  credible 
on  this  point  of  contest  and  conflict,  belief  of 
tbe  remainder  of  her  story  would  follow  as  a 
matter  of  course.  If,  on  the  other  hand,  the 
defendant  did  not  go  to  her  house  and  her 
testimony  as  to  that  be  false,  the  entire 
structure  of  all  the  charges  is  without  foun- 
dation. When  the  prosecutrix  had  concluded 
her  testimony  as  to  the  rape,  the  Judge  of  his 
own  motion  withdrew  the  case  of  assault 
from  the  jury,  and  shortly  afterwards  pro- 
ceeded to  question  the  prosecutrix,  eliciting 
from  her  evidence  that  she  was  pregnant  at 
the  time  of  the  rape,  and  other  facts  and 
circumstances  which  It  Is  contended  were  not 
material  to  the  other  accusations  still  re- 
maining before  the  jury  for  their  considera- 
tion, and  which  were  highly  prejudicial  to 
the  defendant's  defense  as  to  the  other  char- 
ges. In  the  first  grounds  of  the  motion,  it  is 
insisted  that  the  court  erred  in  withdrawing 
from  the  consideration  of  the  jury  the  charge 
of  assault  and  battery,  and  in  using  the  fol- 
k>wlng  language  in  the  presence  of  the  jury : 
"I  will  withdraw  from  this  jury  the  case  of 
assault"  These  words  were  used  by  the 
court  when  the  prosecutrix,  Lucy  Williams, 
was  on  the  stand,  and  after  she  had  testified 
as  follows :  "The  first  transaction  took  place 
December  3,  1905,  on  Sunday— I  don't  know 
what  time  of  the  day  it  was,  I  didn't  have 
a  clock.  I  think  it  was  about  2  o'clock.  He 
came  In  there,  and  asked  me  under  my 
clothes.  The  Court:  Asked  you  what?  A. 
Asked  me  a  question  under  my  clothes.  The 
Court:    Asked  you   a  question  under  your 


clothes?    A.  Tes,  sir.    I  told  him  I  wasn't 
going  to  do  it  and  I  said  to  him  that  I  was 
going  to  tell  my  husband;    and  he  said  he 
didn't  care,  he  was  going  to  take  it  and  he 
grabbed  hold  of  me,  and  I  snatched  loose  and 
ran  in  the  crib,  and  he  pointed  his  pistol  in 
there  and  said  he  was  going  to  kill  me,  and 
he  said  he  would  see  me  again.    He  pointed 
his  pistol  at  me  then,  and  said  he  believed  he 
would  kill  me,  he  didn't  care.    The  next  time 
he  come  was  on  Tuesday,  December  17,  1905. 
He  come  up  there  that  time,  and  told  me  to 
open  the  door,  and  I  wouldn't  do  it  and  he 
broke  it  open  and  come  in  there,  and  snatch- 
ed hold  of  me  and  said  he  was.  going  to  kill 
me.    I  couldn't  do  nothing.    It  was  in  the 
house  then.    He  flung  me  across  the  bed,  and 
took  it,  and  said,  if  I  owned  it  he  would  kill 
me.    He  had  a  pistol  then,  and  I  reckon  It 
was  the  same  pistol.    He  bad  it  concealed. 
The  sun  was  about  an  hour  high  this  time. 
The  Sunday  that  John  went  there — ^after  he 
left  I  didn't  do  nothing  but  stay  there  until 
my  husband  came,  and  I  told  him^  about  it** 
The  plaintiff  in  error  insists  that  the  court 
had  no  legal  right  after  the  issue  had  been 
joined  and  evidence  submitted,  to  withdraw 
the  case  from  the  jury  without  the  consent 
of  the  accused,  and  that  the  withdrawal  of 
the  case  was  prejudicial  to  the  defendant  in 
his  trial  on  the  two  remaining  cases,  because 
it  tended  to  create  in  the  minds  of  the  jury 
tbe  impression  that  the  court  believed  the 
testimony  of  the  prosecutrix,  and  that  the  de- 
fendant was  guilty  of  all  the  acts  testified  to 
by  the  prosecutrix.   And  these  acts,  of  course, 
constituted  the  two  offenses  upon  which  the 
defendant  was  still  on  trial.    The  plaintiff  in 
error,  therefore,  insists  that  the  withdrawal 
of  the  case  by  the  court  amounted  to  an  inti- 
mation of  opinion  on  the  part  of  the  court  as 
to  the  evidence.    The  court  evidently  intend- 
ed to  comply  with  that  requirement  of  law 
which  requires  the  judges  of  certain  county 
and  city  courts,  wherever  the  evidence  devel- 
oped on  the  trial  of  a  criminal  case  shows 
the  defendant  if  guilty  at  all,  to  be  guilty  of 
a  felony,  to  suspend  the  trial  and  commit  or 
bind  over  the  defendant  to  the  superior  court 
This  was  the  evident  intention  of  the  judge, 
and  the  jury  might  draw  from  his  action  the 
inference  that  he  believed  the  defendant  to 
be  guilty  of  the  graver  offense  of  rape,  of 
which  his  court  had  no  jurisdiction.    And,  tf 
they  did  so  believe,  the  conclusion  would  be 
irresistible  that  the  defendant  was  guilty  of 
the  remaining  charges  which  were  still  on 
trial,  for  all  of  the  offenses  were  Included  in 
one  transaction,  dependent  solely  on  the  cred- 
ibility o>f  the  prosecutrix.    The  action  of  the 
court  in  withdrawing  the  case,  evei  if  prop- 
er, was  accompanied  by  such  questions  and 
suggestions  as  did  clearly  amoimt  to  an  ex- 
pression of  an  opinion  that  the  defendant 
was  guilty  of  the  other  two  offenses  for  which 
he  was  being  tried,  and  therefore  demand 
the  grant  of  a  new  trial.    The  questions  ask- 
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ed  by  the  court  appear  to  our  mind  to  be  tbe 
natural  indications  of  the  honest  indignation 
of  an  upright  magistrate,  and  yet  they  were 
wholly  immaterial  on  the  question  of  the 
defendant's  guilt  of  the  offense  of  carrying 
a  concealed  pistol,  and  of  pointing  that  weap- 
on at  the  prosecutrix ;  and  likewise  the  fact 
elicited  by  the  court  that  the  injured  female 
was  at  the  time  of  the  outrage  pregnant  could 
Illustrate  nothing  in  the  pistol  cases,  but 
greatly  tended  to  impress  the  jury  with  the 
idea  that  the  court  was  deeply  moved  by  the 
enormity  of  the  outrage  which  had  been  com- 
mitted without  question  .upon  the  prosecu- 
trix. And,  of  course,  as  the  prosecutrix  had 
been  raped  under  the  most  aggravating  cir- 
cumstances, the  more  aggravating  those  cir- 
cumstances appeared,  the  more  odious  the  de- 
fendant became  in  the  ^es  of  the  jury,  and 
the  more  strongly  the  truth  of  the  prosecu* 
trlx's  story  was  clinched  in  the  minds  of  the 
jury.  Without  regard  to  any  other  error  as- 
signed, the  intimation  of  opinion  on  the  part 
of  the  court  conveyed  to  the  jury  by  these 
guestions  is  controlled  by  section  4894  of  the 
Civil  Oode  of  1805,  and  requires  a  reversal 
of  the  judgment  refusing  a  new  trial. 

As  the  complaints  with  reference  to  the 
charge  of  the  court  are  dependent  wholly 
upon  the  theory  that  the  presentation  to  the 
jury  of  the  prejudidal  matters  to  which  we 
have  referred  was  erroneous,  and  as  it  is  not 
posi^ble  for  this  view  again  to  be  presented. 
It  is  not  necessary  that  they  should  be  con« 
sidered. 

Judgment  reversed. 


(2  Ga.  App.  401) 

DURHAM  .V.  STATE.    (No.  689.) 
(Court  of  Appeals  of  Georgia.     July  25,  1007.) 

CanaifAL  Law— Tbiait-Rexarks  of  Judox. 
This  case  is  controlled  by  the  decision  in 
Durham  v.  State  (this  day  decided)  58  S.  B.  565. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester ;  Frank 
Park,  Judge. 

John  Durham  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Perry  &  Williamson,  for  plaintiff  in  error. 
J.  EL  Tipton,  Sol.,  for  the  State. 

BUSSMJU  J.    Judgment  reversed. 


(3  OS.  Avf^  410) 

OOI^BN  et  al.  v.  STATB.    (No.  tm.) 

(Court  of  Appeals  of  Georgia.    Aug.  8,  1007.) 

1.  BEcnviHO  Stolen  Goods  —  Elements  of 
Crxve. 

'The  doctrine  seems  to  be  established  that 
in  those  states  in  which,  by  statute  6r  at  com- 
mon law,  it  is  larceny  to  bring  into  the  state 
goods  stolen  in  another  state  or  a  foreign  coun- 
tXT,  one  who  there  receives  goods  with  knowl- 
edge that  they  have  l)een  stolen  in  another  state 
or  country  is  liable  to  indictment  for  receiving 
the  goods.  Tliis  does  not  apply,  however,  in 
Hkms  sUtes'hi  which  it  is  held  that  bringing  hi- 


to  the  state  goods  stolen  in  another  state  or  for- 
eign country  does  not  constitute  larceny:  fpc 
the  goods  must  have  been  stolen  in  the  jurisdic- 
tion in  which  it  is  sought  to  punish  for  the  re-' 
ceiving." 
2.  Same— Evidence. 

'Though,  after  committing  larceny  in  an 
adjoining  state,  the  thief  brings  the  stolen  prop- 
erty into  this  state  and  here  carries  it  from 
place  to  place  in  a  county  of  Georgia,  he  does 
not  commit  larceny  in  this  state."  Lee  v.  State, 
64  Ga.  203,  37  Am.  Rep.  67.  It  is,  therefore, 
not  a  crime  for  one   to  receive  in  this  state 

floods  stolen  in  a  foreis[n  jurisdiction.    Legis- 
ation  making  such  receiving  criminal  is  sug- 
gested. 
(Syllabns  by  the  CourtO 

Error  from  Superior  Court,  Chatham 
County;  P.  B.  Seabrook,  Judge. 

Simon  (3olden  and  others  were  convicted 
of  receiving  stolen  goods,  and  bring  error. 
Reversed. 

E.  H.  Abrahams  and  Robt  L.  Colding,  for 
plaintiffs  in  error.  W.  W.  Osborne,  Sol.  Gen., 
tor  the  State. 


POWELL,  J.  The  defendants  were  ac- 
cused of  the  offense  of  receiving  stolen  goods, 
knowing  them  to  be  stolen.  It  was  alleged 
that  the  principal  thief  committed  a  burglary 
in  Charleston,  S.  C,  stole  the  goods  there» 
and  brought  them  to  the  county  of  Chathaoai, 
in  this  state,  where  the  defendants  received 
them  with  guilty  knowledge.  The  case  comes 
to  us  on  demurrer  to  the  indictment  **The 
doctrine  seems  to  be  established  that  in  those 
states  in  which,  by  statute  or  at  common  law, 
it  is  larceny  to  bring  into  the  state  goods 
stolen  in  another  state  or  a  foreign  country, 
one  who  there  receives  goods  with  knowledge 
that  they  have  been  stolen  In  another  state 
or  country  is  liable  to  indictment  for  receiv* 
ing  the  goods.  This  does  not  apply,  however, 
in  those  states  in  which  it  is  held  that  bring- 
ing into  the  state  goods  stolen  in  another 
state  or  foreign  country  does  not  constitute 
larceny;  for  the  goods  must  have  been  stolen 
in  the  Jurisdiction  in  which  it  is  sought  to 
punish  for  the  receiving."  12  C^yc.  210.  By 
express  statutory  provisions  in  some  states 
the  offense  includes  a  receiving  in  one  state 
of  property  stolen  in  anothelr.  But,  In  the 
absence  of  such  provision,  proof  of  a  foreign 
larceny,  it  is  held,  will  not  be  sufficient  to 
establish  the  offense.  In  a  jurisdiction,  how- 
ever, where  the  bringing  by  the  thief  of 
goods  stolen  in  another  Jurisdiction  is  regard- 
ed as  new  larceny  in  the  former,  a  receiver  in 
that  Jurisdiction  will  be  liable  to  indictment 
24  Am.  &  i;ng.  Enc  Law  (2d  Ed.)  46.  See, 
also,  Rorer  on  Interstate  Law  (2d  Ed.)  300- 
320.  By  the  decision  of  the  Supreme  Court 
in  Lee  v.  State,  64  Ga.  208,  37  Am.  Rep.  67, 
it  is  well  settled  that  the  bringing  into  this 
state  of  goods  stolen  in  a  sister  state  does 
not  constitute  a  crime  under  the  laws  of  this 
state.  It  follows,  therefore,  that  a  foreign 
larceny  or  burglary  will  not  support  a  con- 
viction of  receiving  stolen  goods,  although  un- 
der the  statutes  of  this  state  the  latter  of- 
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feose  la  a  distinct  crime  from  tlie  larceny. 
By  our  Penal  Code  of  18©5  (section  171),  "if 
any  person  shall  buy  or  receive  any  goods, 
chattels,  money,  or  other  effectSi,  that  shall 
have  been  stolen  or  feloniously  taken  from 
another,  knowing  the  same  to  be  stolen  or 
feloniously  taken,  such  person  shall  be  an 
accessory  after  the  fact,  and  shall  receive  the 
same  punishment  as  would  be  Inflicted  on  the 
person  convicted  of  having  stolen  or  feloni- 
ously taken  the  property."  The  portion  of 
this  section  which  relates  to  the  punishment 
strengthens  the  argument  that  only  larcenies 
and  felonious  takings  that  occur  in  this  state 
are  contemplated  as  respects  the  principal 
offender.  The  courts  of  this  state  could  not 
Inflict  any  punishment  against  the  principal 
felon  for  his  crime  committed  beyond  her 
borders;  and  the  same  punishment  as  to  the 
accessory  after  the  fact  in  this  view  would 
be  no  punishment  at  all.  See  Edwards  v. 
State,  80  Ga.  127,  4  S.  E.  268.  We  think  that 
the  law  should  be  otherwise;  but,  upon  a 
careful  review  of  the  authorities  in  this  coun- 
try and  in  England,  we  are  sure  that  it  is 
not  Many  states,  recognizing  this  rule  as 
existing  in  the  absence  of  express  statute  to 
the  contrary,  have  enacted  laws  making  crim- 
hial  the  receiving  of  goods  stolen  in  another 
jurisdlctibn.  Georgia  should  have  such  a 
statute,  but,  until  such  a  law  is  passed,  we 
must  enforce  the  rule  as  we  find  it 
Judgment  reversed. 

(2  Qa.  App.  437) 

HALL  V.  STATE.    (No.  590.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1907,) 
Cbbtiorabi— Appeal— ;Recobd  . 

In  order  for  this  court  to  review  a  refusal 
to  sanction  an  application  for  certiorari,  the 
petition  most  be  mcorporated  in  the  bill  of  ex- 
ceptions or  otherwise  verified  as  a  part  thereof 
by  the  trial  judge.  An  unsanctioned  petition 
cannot  be  specified  as  a  part  of  the  record. 
Lenney  v.  Finley,  45  S.  E.  593.  118  Ga.  719  (1) ; 
Wood  V.  Tattnall.  42  S.  E.  403,  115  Ga.  1000; 
Tompkins  v.  Newman,  47  S.  E.  557,  120  Ga. 
178;  Anthony  v.  State,  38  S.  E.  79,  112  Ga. 
751;  Evans  v.  Bloodworth,  31  S.  El  778,  105 
Ga.  835;  Central  Ry.  Oo.  v.  Whitehead,  80  S. 
B.  814,  105  Ga«  492,  and  cases  cited. 
(Syllabus  by.  the  Goart) 

Error  from  Superior  Court,  Liberty  CJoun- 
ty;  P.  E.  Seabrook,  Judge. 

Sam  Hall  was  convicted  of  crime,  and  from 
order  refusing  a  certiorari  he  brings  error. 
Dismissed. 

A.  8.  Way  and  Donald  Eraser,  for  plaintiff 
in  error.  N.  J.  Norman.  Sol.  Gen.,  for  the 
State. 

POWELL,  J.    Writ  of  error  dismissed. 


(2  Ga.  App.  43S) 

GOODMAN  V.  STATE.    (No.  591.) 
(Ooort  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

1.  LABCINY  —  AlTBB     TbUBT  —  EVIDENOB  — 

Pleading. 

In  a  prosecution  for  larceny  after  trust, 
Vased  on  Pen.  Code  1895,  S  194,  it  is  not  neces- 


sary to  allege  or  prove  that  any  demand  was 
made  for  the  property  alleged  to  have  been 
fraudulently  converted  before  the  indictment  was 
found.  Under  this  section,  it  is  only  necessary 
to  allege  and  prove  the  bailment,  tne  purpose 
of  the  trust,  and  the  fraudulent  conversion. 

[Ed.  Note.—For  cases  in  point,  see  Out  Dig. 
vol.  32,  Larceny,  §§  89-42.] 

2.   SAlfE. 

No  error  of  law  was  committed,  and  the 
evidence  fully  warranted  the  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  32,  Larceny,  §§  164-169.] 

(Syllabus  by  the  Gourt.) 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;   Geo.  T.  Conn,  Judge. 

J.  B.  Goodman  was  convicted  of  larceny, 
and  brings  error.    AfQrmed. 

Robt.  L.  Colding  and  Raiford  Falligant, 
for  plaintifiT  In  error.  W.  W.  Osborne,  Sol. 
Gen.,  for  the  State. 

HILL,  0.  J.  The  plaintiff  in  error'  was 
convicted  of  the  offense  of  larceny  after  trust. 
The  indictment  was  based  on  Pen.  Code 
1895,  §  194,  and  charges  that  the  defendant 
"having  been  intrusted^  by  one  Louise  W. 
Brlnkman  as  administratrix  of  the  estate  of 
C.  J.  Brlnkman,  deceased,  with  certain  mon- 
ey, to  wit,  the  sum  of  $310.97,  of  the  value 
of  $310.97,  the  property  of  said  administra- 
trix, for  the  purpose  of  applying  the  same 
for  the  use  and  benefit  of  said  owner  by 
safely  keeping  the  same  and  delivering  same 
over  to  said  owner,  did  then  and  there 
fraudulently  convert  same  to  his  own  use." 
Other  counts  in  the  indictment  charge  the 
fraudulent  conversion  of  separate  sums  of 
the  aggregate  amount  embraced  in  the  first 
count.  The  evidence  clearly  and  fully  sus- 
tained the  allegations  of  the^  indictment  The 
bailment  and  the  purpose  of  the  trust  were 
not  denied.  The  plaintiff  in  error  relied 
upon  two  grounds  of  defense:  (1)  That  no 
legal  demand  was  made  upon  him  for  the 
money;  (2)  that  the  money  was  intrusted 
by  the  prosecutor  to  the  Commercial  Collect- 
ing Agency,  a  corporation  for  whom  he  was 
acting  in  receiving  it;  and  that,  if  any  lar- 
ceny was  committed.  It  was  from  said  cor- 
poration. 

1.  This  indictment  was  probably  based  up- 
on section  194  of  the  Penal  Code.  It  does  not 
allege  that  any  demand  was  made,  and,  for  a 
violation  of  this  section,  no  demand  is  neces- 
sary. The  offense  is  complete  when  the 
bailment  and  the  fraudulent  conversion  are 
shown.  Birt  v.  State,  1  Ga.  App.  150,  57  S. 
E.  965;  Keys  v.  State,  112  Ga.  892,  37  S. 
B.  762,  81  Am.  St  Rep.  63.  The  charge  of  the 
court  that  a  demand  was  necessary  was  more 
favorable  to  the  defendant  than  he  was  en- 
titled to^under  the  statute.  Even  if  a  de- 
mand as  a  condition  precedent  to  prosecution 
was  required  to  be  proved,  the  evidence 
clearly  showed  that  it  was  r^»eatedly  made. 

2.  The  undisputed  evidence  showed  that 
the  defendant  was  carrying  on  a  collection 
agency.    He  operated  it  under  the  name  of 
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the  ••Commercial  Collection  Agency."  The 
entire  bnainess  of  tbe  ••Agency"  was  con« 
ducted  by  tbe  defendant  and  his  stenogra- 
pher. While  the  receipts  for  the  mon^  were 
signed  by  the  defendant  and  his  stenographer 
in  the  name  of  the  "Com.  Col.  Agency/'  the 
money  was  all  paid  to  the  defendant  There 
was  no  proof  of  any  such  corporation,  nor 
does  the  name  import  corporate  existence. 
Under  the  evidence,  the  jury  were  warrant- 
ed In  the  conclusion  that  there  was  no  such 
corporation,  but  that  the  defendant  was,  in 
fact,  operating  as  an  individual,  under  the 
term  ••Agency,"  for  some  occult  purpose.  He 
was  intrusted  with  the  money  as  an  individ- 
oal,  he  received  every  dollar  of  it  into  his 
personal  possession,  and  he  converted  every 
dollar  of  it  to  his  own  use.  It  would  be  a 
failure  of  justice  to  allow  him  to  escape  re- 
sponsibility for  his  individual  fraudulent 
conversion  because  he  perpetrated  his  crim- 
inal fraud  in  the  name  of  a  mythical  corpo- 
ration. The  court  properly  excluded  the 
oral  statement  of  the  stenographer  that  the 
•'Commercial  Collection  Agency"  was  a  cor- 
poration. 
Judgment  affirmed. 


(2  G&.  App.  438) 

JONES  et  al.  v.  STATE.    (No.  511.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

1.  I NDiCTMBNT— .Joinder  op  Offenses. 

Offences  of  the  same  nature  may  he  joined 
in  one  indictment  in  separate  counts. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  fi  420.] 

2.  Saiob. 

The  offense  of  •'keeping  and  maintaining  a 
lewd  house,"  and  the  offense  of  ••keeping  a  com- 
mon, ill  governed,  and  disorderly  house,'*  may 
be  joined  in  the  same  indictment  in  different 
counts. 

[Ed.  Note.— For  cases  in  point,  see  Out.  Dig. 
vol.  27,  Indictment  and  Information,  §|  414- 
418.1 

3.  DisoBDEOT/T  House— Indictment. 

A  count  in  the  indictment  charging  that 
the  defendants  •'did  keep  and  maintain  a  com- 
mon, ill  governed,  and  disorderly  house,  to  the 
encouragement  of  idleness,  drinking,  and  other 
misbehavior.*'  is  sufficiently  specific,  and  is  not 
demnrrable  becange  it  does  not  definitely  set  out 
the  acts  constituting  the  "other  misbehavior." 
4*  Criminal  Law— CJonfessions. 

The  law  does  not  favdr  convictions  based 
upon  confessions,  and  least  of  all  upon  implied 
confessions. 

FBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  14,  Criminal  Law,  »  1222-1226.] 

5.  Sams— Admissions. 

Before  testidi^ny  tending  to  show  an  in- 
ference of  guilt  li  hdmitted  to  the  jury  as  an 
implied  confession  arising  from  silence  when  an 
incriminating  statement  is  made,  it  should  af- 
firmatively  appear  that  such  statement  was  ad- 
dressed to  the  defendant,  or  that  he  was  physi- 
cally near  enough  to  hear  and  understand  the 
statement,  and  that,  at  the  time  and  place  when 
and  where  made^  it  required  from  him  an  an- 
swer or  denial. 

(Ed.  Note.— «For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Crhninal  Law,  SS  898,  899.] 

e.  Sams. 

The  verbal  statement  of  the  witness  al- 
leged to  have  been  made  in  presence  of  the  de- 


fendants did  not  measure  np  to  the  requirements 
of  the  law  necessary  to  snow  an  implied  con- 
fession by  silenoe  or  acquiescence,  and  it  was 
error  to  admit  such  statement  in  evidence. 

7.  Disobdebly  Houcod— Bvioence. 

'•Reputation  of  a  house  being  kept  and 
maintained  as  a  lewd  house  is  admissiole  evi- 
dence." Such  evidence  alone,  wholly  uncorro- 
borated, is  not  sufficient  to  establish  the  offense 
of  keeping  and  maintaining  a  lewd  house. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Disorderly  House,  §  29.] 

S.  Same. 

The  evidence  in  this  case  as  to  the  general 
reputation  of  the  house  for  lewdness  was  folly 
met  by  proof  of  the  good  character  of  the  only 
two  inmates  of  the  house,  and  the  further  fact 
that  for  15  years  no  act  or  circumstance  in- 
dicating lewdness  or  immorality  was  shown  in 
connection  with  said  house. 

fEd.  Note.— For  cases  in  point,  s^e  Cent.  Dig. 
vo4.  17,  Disorderly  House,  §§  26-29.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Franklin  Coun- 
ty; J.  J.  Klmsey,  Judge. 

Annie  Jones  and  others  were  convicted  of 
keeping  a  disorderly  house,  and  bring  error. 
Reversed.  ^ 

Jos.  N.  Worley,  for  plaintiff  In  error.  S. 
J.  Tribble,  Sol.  Gen.,  H.  H.  C^iandler,  Sol., 
and  J.  B.  Jones,  for  the  State 

HILli,  C.  J.  1.  The  indictment  on  which 
the  defendants  were  tried  contains  two 
counts— ^>ne  under  Pen.  Code  1895,  S  391, 
••for  keeping  and  maintaining  a  lewd  house," 
and  one  under  section  893,  for  "keeping  a 
common,  ill  gpvemed,  and  disorderly  house." 
A  demurrer  was  filed  to  the  Indictment,  on 
the  ground  tiiat  it  contained  two  separate 
and  distinct  counts  charging ,  separate  and 
distinct  crimes,  not  kindred  in  nature,  and 
not  committed  In  the  same  act  and  at  the 
same  time.  It  is  well  settled  that  different 
counts  charging  offenses  ef  the  same  charac- 
ter may  be  joined  in  one  indictment  in  sep* 
arate  counts.  Williams  v.  State,  72  Ga.  180; 
Hosklns  V.  State,  11  Ga;  92.  We  think  the 
two  offenses  of  keeping  and  maintaining  a 
lewd  house,  and  keeping  a  common,  ill  gov* 
emed,  and  disorderly  house,  are  offenses  of 
the  same  nature,  and  are  properly  Joined  in 
the  same  indictment  under  separate  counts. 

2.  The  demurrer  to  the  second  count  on 
the  ground  that  it  charged  the  defendant 
with  keeping  said  house  for  "the  encourage- 
ment of  drinking,  idleness,  and  other  misbe- 
liavlor,"  without  stating  what  the  *^other 
misbehavior"  consisted  in,  was  properly  over- 
ruled. The  words  ''other  misbehavior"  were 
surplusage.    Brand  v.  State,  112  Ga.  25,  37 

8.  B.  100;  Hubbard  v.  State,  123  Ga.  17,  51 
8.  E.  11.  It  would  be  sufficient  to  support 
a  conviction  under  this  count  if  the  evidence 
showed  that  the  defendant  kept  a  common, 
ill  governed,  and  disorderly  house,  to  the 
encouragement  of  idleness  or  drinking. 

8.  It  was  shown  by  the  evidence  that  the 
two  defendants,,  who  were  sisters  owning 
and  living  at  said  house,  had  on  one  occasion 
during  the  15  years  of  their  residence  there 
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in  fled  to  a  neigtibor's  for  protection  from 
the  disorderly  conduct  of  a  drunlcen  man 
wlio  in  that  condition  liad  entered  their 
house.  This  witness  was  allowed  to  testi- 
fy, over  the  objection  of  defendant's  counsel, 
that  this  intoxicated  man  had  made  in  their 
presence  certain  incriminating  statements 
which  they  did  not  deny.  It  was  shown  that 
this  man  was  very  drunk  and  maudlin,  and 
that  the  women  were  greatly  frightened  by 
his  conduct  The  maxim,  "Qui  tacet,  consen- 
tlre  vldetur,"  as  held  In  Rolfe  v.  Rolfe,  10 
Ga.  146,  "is  to  be  applied  with  careful  dis- 
crimination," and  admissions  inferred  from 
acquiescence  in  the  verbal  statements  of  oth- 
ers "should  always  be  received  with  caution, 
and  never  ought  to  be  received  at  all  un- 
less the  evidence  is  of  direct  declarations  of 
that  kind  which  naturally  calls  for  contra- 
diction." We  do  not  think  that  such  testi- 
mony is  admissible,  unless  it  affirmatively 
appears  that  the  incriminating  statement  or 
declaration  was  addressed  to  the  defendants 
and  they  heard  and  understood  such  state- 
ment, or  were  physically  near  enough  to  the 
speaker  to  hear  it,  and  that  under  the  cir- 
cumstances a  denial  was  required  and  none 
was  made.  All  of  these  essential  facts  were 
not  shown ;  and,,  in  any  event,  it  would  be 
carrying  the  rule  very  far  to  hold  that  the 
silence  of  a  frightened  woman  to  the  maud- 
lin statement  of  a  drunken  man  was  an  im- 
plied admission  of  the  truth  of  such  state- 
ment We  think  the  admission  of  this  ver- 
bal statement  incriminating  the  defendants, 
and  their  failure  to  contradict  it,  was  errone- 
ous under  the  circumstances  of  the  case. 

4.  The  defendants  were  two  sisters,  living 
together  In  a  house  which  they  were  charg- 
ed with  keeping  and  maintaining  as  a  lewd 
house  and  a  disorderly  house.  They  had 
lived  in  this  house  for  15  years.  The  only 
testimony  against  them  was  as  to  the  gen- 
eral reputation  of  the  house.  Several  wit- 
nesses testified  that  the  house  nad  a  bad 
reputation,  and  was  generally  reputed  to  be 
a  lewd  house.  To  meet  this  evidence,  it 
was  clearly  shown  that  the  defendants  were 
women  of  some  means,  owned  the  house  in 
which  they  lived,  and  had,  besides,  other 
property.  It  was  also  shown  that  the  au- 
thorities of  the  town  in  which  the  house  was 
located  had  had  this  house  watched  for  10 
years,  and  not  one  act  of  lewdness  or  dis- 
order was  discovered  in  connection  there- 
with, exc^t  that  during  this  time  on  one 
occasion  a  woman  was  seen  to  kiss  a  man 
in  the  house.  It  was  not  shown  who  this 
man  was,  and  it  was  further  shown  that  the 
women  had  a  brother  and  other  relatives 
who  visited  them  at  their  home.  During  the 
16  years  In  which  these  women  had  lived 
in  this  house  no  act  of  immorality  or  im- 
proper conduct  was  shown  against  either 
one  of  them,  or  as  taking  place  in  said  bouse. 
No  evidence  was  offered  to  prove  that  the 


two  women  were  themselves  of  lewd  reputa- 
tion; and  during  the  entire  15  years  only 
three  men  were  seen  to  go  to  said  bouse.  The 
Solicitor  General  abandoned  the  count  for 
keeping  a  disorderly  honse,  but  relied  upon 
the  count  for  keeping  and  maintaining  a 
lewd  house;  and  upon  this  count  the  defend- 
ants were  convicted.  The  conviction  rests 
alone  upon  the  testimony  as  to  the  general 
reputation  of  the  house  f6r  lewdness.  There 
is  not  one  circumstance  ot  fact  in  corrobora- 
tion of  the  testimony  as  to  the  general  repu- 
tation of  the  house,  and  every  specific  fact 
and  circumstance  tends  to  prove  that  this 
general  reputation  was  not  justified  by  the 
real  character  of  the  house  or  of  the  conduct 
and  character  of  the  two  inmates.  The  Su- 
preme Ck>urt,  in  Hogan  v.  State,  76  Ga.  82, 
has  held  that  the  reputation  of  a  house  be- 
ing kept  and  maintained  as  a  lewd  house  is 
admissible  evidence  in  the  trial  of  a  case  for 
this  offense.  The  Supreme  Court  did  not 
hold  in  that  case  that  such  evidence  alone 
and  uncorroborated  was  sufficient  to  support 
a  verdict  of  guilty;  and  in  that  particular 
case  there  was  other  corroborative  evidence^ 
such  as  the  lewd  character  of  the  women 
who  lived  In  the  house,  and  that  men  visit- 
ed the  house  for  immoral  purposes.  Many 
courts  in  other  states  have  held  that  evi- 
dence of  general  reputation  of  the  house  is 
inadmissible  in  support  of  the  charge  of 
keeping  a  lewd  house.  Henson  v.  State,  62 
Md.  231,  50  Am.  Rep.  204 ;  United  States  v. 
Joiirdine,  4  Granch,  338,  Fed.  Cas.  No.  15,- 
499;  Handy  v.  State,  63  Miss.  207,  56  Am. 
Rep.  803;  State  v.  Plant  67  Vt  454.  32  Ati. 
237,  48  Am.  St  Rep.  821 ;  Nelson  v.  Terri- 
tory, 49  Pac,  920,  5  OkL  512;  Wooster  v. 
State,  55  Ala«  217.  But  as  before  stated, 
the  Supreme  Court  of  Georgia  in  Hogan  v. 
State,  supra,  only  decided  that  such  testi- 
mony was  admissible,  but  did  not  decide  that 
such  testimony,  without  any  corroboratioUv 
was  itself  sufficient  to  prove  the  charge  of 
keeping  and  maintaining  a  lewd  housed  and 
of  supporting  a  conviction  therefor.  The  tes- 
timony in  this  case  even  as  to  the  general 
reputation  of  the  house  was  by  no  means 
satisfactory  as  proving  such  general  reputa- 
tion. Such  testimony  seems  to  have  been 
founded  upon  mere  .rumors,  and  not  the  opin- 
ion of  character  generally  entertained  by 
the  community.  "Mere  rumors  are,  of  course, 
not  reputation.  Reputation  involves  a  no- 
tion of  the  general  estimate  of  the  commu- 
nity as  a  whole;  not  wl4t  a  few  persons 
say  or  what  many  say,  Mit  what  the  com- 
munity generally  believes."  1  Gr.  Bv.  (16th 
Ed.)  586. 

After  a  careful  analysis  of  the  evidence  in 
this  record,  we  are  clearly  of  the  opinion 
that  this  verdict  was  without  legal  evidence 
to  support  it  c^nd  that  a  new  trial  should  be 
granted. 

Judgment  reversed. 
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VIRGINIA  POOAHONTAS  COAL  CO.  T. 
LAMBERT. 

(Supreme  Court  of  Appeals  of  Virginia,    Sept. 
12.  1907.) 

1.  Pbxivcipal  akd  Aoert— Acts  Capablk  of 
Ratification. 

A  grantee  obtained  a  conveyance  by  falsely 
representing  to  tbe  grantor  that  he  was  the 
agent  of  a  third  person.  The  conveyance  was 
made  to  the  grantee  in  his  own  name,  for  his 
own  benefit,  and  the  purchase  price  was  paid  by 
his  own  money.  Held,  that  the  third  person 
was  not  entitled  to  the  benefit  of  the  conveyance 
on  the  ground  that  he  had  the  right  to,  and  did, 
ratify  the  purchase: 

TEd.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  40,  Principal  and  Agent,  S  622.] 

2.  Trusts— CoNSTBucnvE  Trusts— Fraud  iw 
Procuring  Convbtance  op  Reai.  Estate. 

^  grantee  obtained  a  conveyance  in  his 
own  name  by  falsely  representing  to  the  grantor 
that  the  conveyance  was  made  for  the  benefit  of 
a  third  person,  who  was  in  possession  of  the 
premises,  and  the  grantor  was  induced  to  make 
the  conveyance  because  of  his  belief  that  he 
was  thereby  curing  defects  in  former  convey- 
ances to  the  third  person.  The  grantee  paid 
the  purchase  money  out  of  his  own  funds.  Held, 
that  the  grantee  was  a  trustee  ex  maleficio  for 
the  benefit  of  the  third  person. 

TEd.  Note.— For  cases  in  point,  see  Gent  Ddg. 
vol.  47,  Trusts,  H  144^147.] 

Appeal  from  Circuit  Court,  Roanoke  Coun- 
ty. 

Suit  by  the  Virginia  Pocahontas  Coal  Com- 
pany against  George  W.  Lambert  From  a 
decree  for  defendant,  complainant  appeals. 
Reversed  and  remanded. 

A.  A.  Phlegar,  for  appellant  Robertson, 
Hall  &  Woods,  for  appellee. 

BUCHANAN,  J.  This  suit  was  instituted 
by  tbe  appellant  for  tbe  purpose  of  compelling 
tbe  appellee  to  convey  to  it  tbe  interests 
wblcb  be  bad  acquired  in  two  parcels  of  land 
lying  In  McDowell  county,  In  tbe  state  of 
West  Virginia,  one  contabilng  03  and  tbe 
other  34  acres,  by  a  conveyance  from  Susan 
J.  Beavers  and  John  Cline  and  wife,  upon  tbe 
ground  that  appellee  bad  obtained  said  con- 
v^ance  by  falsely  representing  himself  as 
tbe  agent  of  the  appellant 

Tbe  record  shows  that  Samuel  Lambert 
died  In  tbe  year  1851,  seised  of  several  par- 
cels of  land  and  leaving  seven  children.  In 
the  partition  of  bis  real  estate  tbe  93  and  34 
acre  parcels  involved  in  this  suit  were  allot- 
ted to  tbe  decedent's  daughters,  Susan  J. 
Beavers  and  Martha  J.  Cline,  and  bis  son, 
Thomas  A.  Lambert  Tbe  latter  conveyed  his 
Interest  to  Bartley  Rose,  from  whom  by  mesne 
conveyances  tbe  same  passed  to  the  appel- 
lant. In  the  year  1860  tbe  interest  of  John 
Cllne  In  these  lands  by  virtue  of  bis  rights 
as  tbe  husband  of  Martha  J.  Cline  was  sold 
in  a  creditors*  suit  to  Peter  Cline.  After- 
wards Cllne  and  wife,  as  they  testify,  exe- 
cuted a  deed  for  her  interest  in  tbe  land  to 
Alexander  Beavers  and  Bartley  Rose,  who 
bad  acquired  the  Interest  sold  in  the  credit- 
ors* suit ;  but  this  deed  was  not  recorded  and 
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has  never  been  found.  Tbe  Interest  of  Alex- 
ander Beavers  and  Bartley  Rose  passed  by 
mesne  conveyances  to,  and  is  now  owned  by» 
tbe  appellant  In  tbe  year  1867  Susan  J.  Bea- 
vers and  her  husband,  Andrew  J.  Beavers, 
tmdertook  to  convey  their  interest  In  the 
lands  to  Alexander  Beavers;  but,  tbe  ac^ 
kikowledgment  of  tbe  wife  being  insufficient, 
as  is  claimed,  her  interest  did  not  pass  by  tbe 
deed. 

By  deeds  dated,  respectively,  February  8, 
1902,  and  March  13,  1902,  a  tract  of  1,069 
acres,  and  by  a  deed  dated  October  1st  of  tbe 
same  year  a  tract  of  a*  little  over  200  acres, 
were  conveyed  to  tbe  appellant  These  par- 
cels of  land  adjoined  each  other,  and  em- 
braced tbe  93  and  tbe  34  acre  parcels  of  land 
involved  in  this  suit;  but  it  appears  that  tbe 
appellant  did  not  know  that  tb^  were  so 
embraced  until  in  March,  1903,  and  was  not  in- 
formed as  to  tbe  sources  of  title  to  tbe  93  and 
34  acre  parcels  until  August  of  that  year,  as 
the  appellant's  agents,  in  examining  the  ti- 
tle to  tbe  1,969  and  the  206  acre  parcels, 
seem  to  have  overlooked  tbe  interest  of  Mrs. 
Cline,  and  tbe  defect,  or  alleged  defect,  in  tbe 
deed  by  which  Mrs.  Beavers  attempted  to  con- 
vey her  interest 

By  deed  dated  September  29,  1902,  Mrs. 
Cline  and  her  husband  and  Mrs.  Beavers  con- 
veyed to  tbe  appellee  all  their  Interest  in  tbe 
lands  of  Samuel  Lambert,  deceased,  consist- 
ing of  tbe  93  and  the  34  acre  parcels  and  an- 
other small  tract  of  land,  which  latter  Is  not 
embraced  In  this  litigation.  In  May,  1903,  tbe 
appellee  gave  tbe  appellant  a  20-day  <^tion 
to  purchase  these  lands  at  tbe  price  of  $200 
per  acre,  and  after  tbe  option  bad  expired 
tbe  appellant  sought  without  success  to  have 
tbe  same  extended.  In  August  of  that  year 
the  general  counsel  of  the  appellant  inter- 
viewed Mrs.  Beavers  and  Cline  and  wife,  who 
informed  him  of  their  Interest  in  and  deal- 
ings with  tbe  land,  and  tbe  circumstances 
under  which  they  bad  conveyed  to  tbe  ap- 
pellee. 

Tbe  question  involved  in  tbe  first  error 
assigned  is  whether  or  not  tbe  conveyance 
made  by  Cline  and  wife  and  Mrs.  Beavers 
was  obtained  under  such  circumstances  as 
entitles  the  appellant  to  tbe  benefit  of  tbe 
interests  thus  acquired  by  tbe  appellee. 

Tbe  appellant  bases  its  contention  that 
they  were  so  acquired  upon  two  grounds: 
First,  that  the  appellee  made  tbe  purchase 
as  the  avowed  agent  of  the  appellant;  and, 
second,  that  he  became  a  trustee  ex  maleficio 
because  of  the  misrepresentations  made  to  his 
grantors. 

As  to  tbe  first  ground:  Tbe  evidence  satis- 
factorily shows  that  tbe  appellee,  in  obtain- 
ing the  conveyance  of  their  Interests  from 
Mrs.  Beavers  and  Cllne  and  wife,  represented 
that  he  was  the  agent  of  the  appellant.  This 
statement  was  false,  and  the  purchase  was 
made  in  the  appellee's  own  name,  for  his  own 
benefit,  and  the  consideration  was  paid  with 
bis  own  money. 
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It  l8  settled  law  that  where  a  stranger 
holds  himaelf  out  as  the  agent  of  another, 
and  makes  a  contract  or  does  an  act  for  that 
other's  use  or  for  his  benefit,  the  latter  may 
ratify.  But  it  is  equally  clear,  we  think,  that 
where  the  contract  made  or  the  act  done  was 
not  in  that  other's  name,  and  was  not  intend- 
ed for  his  use  or  benefit,  there  can  be  no 
ratification.  This  would  seem  to  be  neces- 
sarily so  from  the  meaning  of  the  word 
"ratify." 

"Ratification,"  says  Bouvier,  In  his  Law 
Dictionary,  *'is  an  agreement  to  adopt  an  act 
performed  by  another  for  us." 

**A  ratification,"-  says  a  recent  text-book, 
"by  a  principal  of  the  acts  of  an  agent  can 
only  be  effectual  between  the  parties  when 
the  act  was  done  by  the  agent  on  account  of 
the  principal,  not  on  his  own  account  or  on 
account  of  a  third  person.  Where  one  buys  in 
his  own  name  for  himself,  another  cannot 
adopt  the  act  as  a  principal."  1  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  1188,  1189.  It  is  said  in  a 
note  to  that  work,  where  numerous  authori- 
ties are  cited,  that  the  rule  as  stated  in  the 
text  is  that  laid  down  in  Year  Book  7  Hen.  IV, 
fol.  35,  where  it  was  held  that  if  a  bailiff  take 
a  heriot,  claiming  property  in  it  himself,  the 
subsequent  assent  of  the  lord  would  not 
amount  to  a  ratification;  but,  if  he  take  it 
as  bailiff  of  the  lord,  the  subsequent  assent 
amounts  to  a  ratification  of  the  bailiff's  act 

In  the  case  of  Forbes  v.  Hagman,  75  Va. 
168,  178,  Judge  Burks,  who  delivered  the 
opinion  of  the  court.  In  discussing  the  ques- 
tion of  ratification,  after  stating  what  had 
been  done  in  that  case  (tort),  says:  'This 
was  a  virtual  ratification  and  ado^on  of 
what  had  been  done  by  the  agent,  on  the 
principle  'omnia  ratihabltio  retrotrahltur  et 
mandato  priori  sequiparatur,'  which  applies 
as  well  to  a  tort,  when  done  to  the  use  or 
for  the  benefit  of  him  who  subsequently 
adopts  it,  as  to  a  matter  of  contract.  It 
was  said  by  Lord  Coke  that  'he  that  agreeth 
to  a  trespass  after  It  is  done  is  no  trespass- 
er, unless  the  trespass  was  done  to  his  use  or 
for  his  benefit,  and  then  his  agreement  sub- 
sequent amounteth  to  a  commandment'  4 
Inst  317.  So  that  the  test  of  liability  in 
such  a  case  is  said  to  be  the  consideration 
whether  the  act  was  originally  intended  to 
be  done  to  the  use  or  for  the  benefit  of  the 
party  who  is  afterwards  said  to  have  rat- 
ified it     Broom's  Leg.  Max.  873  (marg.)." 

"Chief  Justice  Tlndall,"  continues  Judge 
Burks,  "in  Wilson  v.  Tumman,  6  Man.  & 
G.  (46  Eng.  C.  L.  R.)  236,  states  the  rule 
more  fully  thus:  That  an  act  done  for  an- 
other by  a  person  not  assuming  to  act  for 
himself,  but  for  such  other  person,  though 
without  any  precedent  authority  whatever, 
becomes  the  act  of  the  principal  If  subse- 
quently ratified  by  him,  is  the  known  and 
well-established   rule  of   law.'" 

In  the  case  of  Garvey  v.  Jervis,  46  N.  Y. 
310,  313,  7  Am.  Rep.  335,  Chief  Judge 
Church,   in  discussing   this  question,   said: 


"It  is  a  familiar  rule  that  the  ratification 
of  an  unauthorized  act  of  an  agent  is  eqaal 
to  an  original  authority.  Dunlop's  Pal^s 
Agency,  171,  note  'a.'  But  in  this  case  the 
essential  element  is  wanting,  that  the  act 
must  be  done  for  another.  Here  it  was  not  so 
done.  The  most  that  can  be  claimed  is  that 
the  defendant  said  he  was  acting  for  the 
plaintiff,  which  was  false.  He  paid  his  own 
money,  and  in  fact  acted  for  himself.  He 
was  a  stranger  to  the  plaintiff,  and  of  course 
under  no  obligation  to  act  for  him,  and,  as 
we  have  seen,  he  deprived  the  plaintiff  of 
nothing  to  which  he  was  entitled.  No  au- 
thority has  been  cited,  and  I  think  it  is 
safe  to  say  that  none  exists,  in  which  any 
court  has  ever  held  that  a  false  declaration 
of  agency  for  another  enables  the  latter,  as 
against  the  alleged  agent,  to  receive  the 
benefit  of  an  act  actually  performed  for  the 
latter,  unless  it  was  performed  under  such 
circumstances  as  to  create  an  estappel,  or 
unless  the  assumed  principal  has  been  de- 
prived of  some  legal  right,  or  otherwise  in- 
jured." See,  also.  Phil.,  W.  &  B.  R.  R.  Co.  v. 
Cowell,  28  Pa.  829,  70  Am.  Dec.  128,  130. 

It  is  clear,  as  it  seems  to  us,  under  the 
authorities  and  upon  principle,  that  the  ap- 
pellant is  not  entitled  to  the  benefit  of  the 
conveyance  to  the  appellee  upon  the  ground 
that  it  had  the  right  to,  and  did,  ratify  the 
purchase  of  the  lands  acquired  by  him. 

This  brings  us  to  the  consideration  of  the 
question  whether  the  purchase  was  made  un- 
der such  circumstances  as  to  constitute  the 
appellee  a  trustee  ex  malefido  for  the  bene- 
fit of  the  appellant 

While  the  evidence  is  confiicting  as  to  the 
representations  made  by  the  appellee  in  ob- 
taining the  conveyance  from  Mrs.  Beavers 
and  Cline  and  wife,  it  clearly  appears,  from 
the  whole  testimony  and  from  the  circumstan- 
ces surrounding  the  transaction,  that  he  made 
the  impression  upon  the  grantors  that  he  was 
not  purchasing  for  himself,  but  for  the  coal 
company,  which  claimed  to  be  the  owner  of 
the  land  and  was  in  possession  thereof,  and 
that  they  were  Induced  to  make  the  convey- 
ance because  of  their  belief  that  In  so  convey- 
ing they  were  curing  defects  in  former  con- 
veyances of  the  same  land  made  by  them. 
In  other  words,  the  record  establishes  the 
fact  that  the  appellee  secured  the  conveyance 
by  causing  his  vendors  to  believe  that  it  was 
made  to  cure  defects  in  their  former  convey- 
ances. Where  a  conveyance  is  procured  un- 
der these  circumstances,  the  grantee  under 
settled  equitable  principles  is  held  to  be  a 
mere  trustee  for  the  party  really  intended  to 
be  benefited  by  the  grantor. 

"In  general,"  says  Pomeroy  on  Eq.  Jur. 
§  1053,  "whenever  the  legal  title  to  property, 
real  or  personal,  has  been  obtained  through 
actual  fraud,  misrepresentations,  conceal- 
ments, or  through  undue  influence,  duress, 
taking  advantage  of  one*s  weakness  or  neces- 
sities, or  through  any  other  similar  means, 
or  under  any  other  similar  circumstancesi 
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which  rendered  It  nnconsdentious  for  the 
holder  of  the  legal  title  to  retain  and  enjoy 
the  heneflclal  interest,  eqnlty  impresses  a 
oonstructiye  trust  on  the  property  thus  ac- 
quired in  favor  of  the  one  who  is  tmly  and 
equitably  entitled  to  the  same,  although  he 
may  never,  perhaps,  have  had  any  legal  es- 
tate therein.    •    ♦    ♦»» 

Perry  on  Trusts,  I  181,  says  that  "if  a  per- 
son by  his  promises,  or  by  any  fraudulent 
conduct,  with  a  view  to  his  own  profit,  pre- 
vents a  deed  or  will  from  being  made  in  favor 
of  a  third  person,  and  tlie  property  intended 
for  such  third  person  afterwards  comes  to 
him  who  fraudulently  prevented  the  execu- 
tion of  the  will  or  deed,  he  will  be  held  to  be 
a  trustee  for  the  person  defrauded  to  the  ex- 
tent of  the  interest  intended  for  him." 

In  15  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  p.  1188, 
it  is  said:  "So,  also,  if  one,  though  not  in 
fact  the  agent  of  another,  pretends  to  act  as 
his  agent  and  thereby  secures  title  in  his 
own  name  to  property  in  which  such  other 
has  an  interest,  he  cannot  deny  that  he  was 
acting  as  agent  and  claim  the  benefit  of  the 
purchase,  but  will  hold  the  title  so  acquired 
in  trust" 

In  the  case  of  Rollins  v.  Mitchell,  52  Minn. 
41,  63  N.  W.  1020,  38  Am.  St.  Rep.  519,  it 
was  held  (Mitchell,  J.,  delivering  the  opinion 
of  the  court)  that  one  who  obtains  a  convey* 
ance  of  land  from  a  former  owner  by  fraudu- 
lently giving  him  to  understand  that  it  is  for 
the  purpose  of  supporting  an  earlier  defective 
conveyance,  and  thus  validating  the  title  of 
one  who  claimed  thereunder,  is  a  trustee  ez 
maleflcio  for  the  latter,  and  that  in  such  case 
the  rights  of  the  cestui  que  trust  do  not  de- 
pend upon  the  existence  of  a  fiduciary  rela- 
tion in  regard  to  the  title  between  him  and 
the  fraudulent  grantee,  nor  upon  the  fact 
that  he  has  some  legal  claim  to  the  land 
which  he  could  have  enforced  against  the 
original  owner  thereof. 

In  the  case  of  Harold  v.  Bacon,  36  Mich. 
1,  it  was  held  that  a  deed  fraudulently  ob- 
tained from  one  who  had  before  conveyed 
to  another  by  a  deed  not  of  record,  by  faJse 
representations  that  iit  was  being  procured 
by  and  for  the  protection  of  the  party  holding 
under  such  prior  unrecorded  deed,  did  not 
vest  in  the  grantee  any  title  as  against  the 
real  party  for  whose  benefit  the  grantor  un- 
dertook and  designed  to  make  the  grant,  and 
that  such  fraudulent  grantee  was  a  mere 
trustee  for  the  party  really  intended  by  the 
grantor  to  be  benefited. 

We  are  of  opinion  that  the  appellee  holds  the 
property  or  interests  acquired  from  Mrs. 
Beavers  and  Oline  and  wife  in  trust  for  the 
benefit  of  the  appellant,  and  that  the  circuit 
court  erred  in  not  so  decreeing. 

The  decree  complained  of  must  therefore 
be  reversed,  and  the  cause  remanded  to  the 
circuit  court  for  further  proceedings  in  ac- 
cordance with  the  views  expressed  in  this 
opinion. 

Reversed* 
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SBT-OFF-^EqiTITABU:  SeT-OFF. 

W.,  havmg  purchased  his  partner's  inter- 
est and  given  his  note  therefor,  with  a  deed  of 
trust  on  the  property,  and  assumed  payment  of 
a  partnership  liability  to  a  third  person,  there- 
after sold  to  such  former  partner  horses  and 
mules  included  in  the  deed  of  trust  at  an  aggre- 

Sate  sum  sufficient  to  have  satisfied  the  secured 
ebt,  if  all  of  it  had  been  applied  to  its  pay- 
ment. W.  liaving  failed  to  pay  the  debt  due 
the  third  person,  and  being  admittedly  insolventr 
his  former  partner  paid  the  same  by  applying  a 
sufficient  amount  of  his  indebtedness  to  W.  aris- 
ing from  the  purchase  of  the  horses  and  mules. 
Defendant  in  the  meantime  purchased  of  W. 
certain  of  the  trust  property,  and.  having  re- 
fused to  pay  the  trustee  the  purchase  money^ 
the  latter  broufrht  suit  to  recover  the  property 
or  its  value.  Heldf  that  W.'s  partner  was  en- 
titled to  set  off  in  equity  the  firm  debt,  which, 
because  of  the  insolvency  of  W.,  he  was  com- 
pelled to  pay,  against  his  indebtedness  to  W., 
leaving  the  property  purchased  -  by  defendant 
subject  to  the  trust  deed. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Set-Off  and  Ounterclaun.  S|  9-11.] 

Error  to  Circuit  Court,  Montgomery  Coun- 
Action   by    Robert    L,    Jordan,    trustee^ 
against  James  S.  Childress.     Judgment  for 
plaintiff,  and  defendant  brings  error.    Affirm- 
ed. 

A.  A.  Phlegar,  for  appellant  Longley  & 
Jordan,  for  appellee. 

WHITTLE,  J.  The  narrow  question  pre- 
sented by  this  record  for  decision  involves  the 
correctness  of  the  ruling  of  the  circuit  court 
in  sustaining  the  application  by  Cowan  of  a 
certain  payment  in  discharge  of  what  we 
shall  term  the  "Carper  debt"  The  essential 
facts  are  as  follows: 

Wilson  and  Cowan  were  partners  as  livery- 
men, and  the  former  purchased  the  latter's 
interest  in  the  business  for  $800,  giving  his 
note  therefor,  with  a  deed  of  trust  on  the 
property  as  security,  and  also  assuming  pay- 
ment (among  other  partnership  liabilities)  of 
the  Carper  debt,  which  amounted  to  $315. 
In  February,  1906,  Cowan  purchased  of  Wil- 
son horses  and  mules  included  in  the  deed  of 
trust  at  the  aggregate  price  of  $870,  a  sum 
sufficient  to  nave  satisfied  the  secured  debt, 
if  all  of  it  had  been  applied  to  its  payment 
Wilson,  who  was  admittedly  insolvent,  failed 
to  pay  the  Carper  debt,-  and  the  firm  note  was 
protested,  and  subsequently  paid  by  Cowan 
June  22,  1906.  In  April,  1906,  the  plaintiff 
in  error,  Childress,  bought  from  Wilson  the 
trust  property  described  in  the  declaration, 
and,  having  refused  to  pay  the  defendant  in 
error,  Jordan,  trustee,  the  purchase  money, 
the  latter  brought  suit  to  recover  the  prop- 
erty, or  its  alternate  value. 

Though  the  action  was  in  detinue,  the  par- 
ties waived  a  Jury  and  submitted  their  rights 
to  the  court  to  be  determined,  as  if  the  pro- 
ceeding had  been  a  suit  in  equity.   Thereupon 
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the  court  sanctioned  the  dedication  by  Ck>wan 
of  a  sufficient  amount  of  the  money  due  on 
his  indebtedness  to  Wilson  to  discharge  the 
Carper  debt,  leaving  a  balance  due  from  Wil- 
son to  Ck)wan  of  $408.59.  The  court  also 
fixed  the  value  of  the  property  bought  by 
Childress  at  $350,  and  rendered  Judgment  In 
behalf  of  the  plaintiff  against  him  for  that 
sum,  to  which  judgment  Childress  brings 
error. 

We  are  of  opinion  that,  upon  the  fore- 
going facts,  Cowan  was  entitled  in  equity  to 
protection  against  the  Carper  debt  out  of  his 
indebtedness  to  Wilson.  Courts  of  equity 
always  recognize  the  Influence  of  insolvency 
on  the  rights  of  parties  toucliing  the  matter 
of  set-offs,  and  in  adjusting  transactions  be- 
tween them  will  regard  the  equities  of  the 
solvent  party,  and  so  accommodate  their  af- 
fairs as  to  minimize,  as  far  as  consistent  with 
the  rights  of  third  persons,  loss  from  that 
cause. 

The  principle  is  illustrated  by  text-writers 
and  numerous  adjudged  cases.  The  decisions 
of  this  court  on  the  subject  will  be  found  in 
notes  to  the  case  of  Feazle  v.  Dlllard,  5 
Leigh  (Va.  Rep.  Ann.)  21.  In  the  principal 
case  Feazle  was  permitted,  in  equity,  to  set 
off  the  amount  of  a  bond  on  which  he  was 
surety  for  Dillard,  who  was  insolvent,  against 
his  own  bond  to  Dillard  In  the  hands  of  an  as- 
signee, though  not  due,  he  having  become 
surety  before  notice  of  tJie  assignment 

So,  in  this  case.  Cowan's  liability  to  pay 
the  Carper  debt  having  attached  before  the 
rights  of  ChUdress  accrued,  his  siu>erlor  equi- 
ty must  prevail. 

We  are  of  opinion  that  the  Judgment  of 
the  circuit  court  should  be  afiOirmed. 
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MORGAN  V.  HALBT. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
12,  1907.) 

1.  Pabtition— Actions   fob   Pabtition— Na« 
TUBE  OF  Remedy. 

Though  a  suit  for  partition,  under  Code 
1887,  f  2562  [Va.  Code  1904,  p.  1810],  cannot 
be  made  a  substitute  for  an  action  of  ejectment, 
yet  a  court  of  equity  has  jurisdiction  to  parti- 
tion land,  though  defendant  claims  title  to  the 
whole  tract,  where  he  or  those  under  whom  he 
claims  title  had  joint  ownership  with  complain- 
ant or  those  under  whom  he  claims  title. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38.  Partition,  §  53.] 

2.  Judgment  —  Concljctsiveness  —  Matters 
,    Concluded— Collateral  Attack. 

A  court  of  equity  havinur  the  power  to  de- 
termine whether  the  case  made  by  a  bill  for 
partition  as  authorized  by  Code  1887,  §  2562 
[Va.  Code  1904,  p.  1310],  is  within  its  jurisdic- 
tion or  was  in  reality  an  action  of  ejectment, 
and  having  determined  that  question  in  favor 
of  its  right  to  exercise  the  jurisdiction  invoked, 
its  decree,  even  though  erroneous,  is  not  void, 
and  hence  cannot  be  collaterally  attacked. 

[Ed.  Note.— -For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  $  939.] 

8.  Covenants— Breach— Eviction. 

Where,  in  an  action  of  partition  against  a 
covenantee,   it   was   decreed   that   complainant 
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therein  bad  a  paramonnt  title  to  an  imdivided 

one-sixth,  that  it  was  impracticable  to  partition 
the  land,  and  that  the  same  be  sold,  thereby 
compelling  the  covenantee  to  become  the  pur- 
chaser, as  she  did,  or  surrender  the  premises  to 
another,  who  should  become  a  purchaser,  there 
was  such  an  eviction  as  to  constitute  a  breach 
of  covenant  of  warranty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenants,  |  157.] 

4.  Same  — Nones  to  Maihtaih  ob  Dcrnd 
Title. 

Notice  alone  by  a  covenantee  to  a  covenant- 
or of  a  suit  brouglit  against  said  covenantee  to 
recover  the  land  is  insufficient  to  make  such 
suit  conclusive  on  the  covenantor  when  soed  on 
his  covenant  of  warranty,  but  said  covenantor 
must  also  be  requested  to  appear  and  defend. 

Bd.  Note.— 'For  cases  in  point,  see  Cent  Dig. 

I  14,  Covenants,  SS  222,  223.] 

5.  Same  — AcnoN  fob  Breach  —  Damages — 
Counsel  Fees. 

Counsel  fees  incurred  by  a  covenantee  In 
defense  of  the  suit  for  her  eviction  cannot  be 
recovered  in  an  action  for  breach  of  the  cove- 
nant of  warranty. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Covenants,  $  261.] 

Error  from  Circuit  Court,  I-ee  County. 

Action  by  Frances  Haley  against  John  D. 
Morgan.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed,  and  remanded 
for  a  new  trial. 

Pennington  Bros.,  for  plaintiff  In  error. 
Orr  &  Noel  and  Duncan  &  Orldlin,  for  de- 
fendant In  error. 

BUCHANAN,  J.  John  D.  Morgan,  the 
plaintiff  in  error,  sold  and  conveyed  a  tract 
of  land  to  Sanders  Spurloclc,  with  covenants 
of  general  warranty ;  and  Sporlock  sold  and 
conveyed  the  «ame  to  Frances  Haley,  the 
defendant  in  error,  who  Instituted  this  her 
action  of  covenant  against  Morgan  to  recover 
damages  for  the  loss  of  a  portion  of  the  land 
by  title  paramount,  as  alleged  in  her  declara* 
tion. 

The  first  error  assigned  in  the  petition, 
and  which  raised  the  question  as  to  the  prop- 
er method  of  declaring  on  a  lost  deed,  was 
waived  in  oral  argument 

The  second  assignment  of  error  is  to  the 
action  of  the  court  in  admitting  in  evidence 
a  copy  of  a  deed,  because  it  was  not  properly 
certified  by  the  clerk  of  the  court  in  whose 
office  it  was  recorded. 

The  copy  was  attested  as  follovra:  **A 
copy.    Teste:    R.  C.  T.  Ewing,  Clerk." 

If  the  certificate  had  stated  that  the  per- 
son making  it  was.  clerk  of  the  court  in 
whose  office  the  deed  was  recorded,  or  had 
used  Initials  to  show  that  fact,  under  the  de- 
cisions of  Gibson  V.  Commonwealth,  2  Va« 
Cas.  Ill,  120,  Wynn  v.  Harman,  5  Qrat 
(Va.)  157,  165,  166,  and  Usher  ▼.  Pride,  15 
Grat  190,  105,  196,  it  would  clearly  have 
been  prima  fade  sufficient  But  whether 
in  its  present  form  it  was  admissible  la  evi- 
dence it  Is  unnecessary  to  decide,  as  the 
judgment  complained  of  will  have  to  be  re> 
versed  on  other  grounds  and  the  case  re- 
manded for  a  new  trial,  when  this  question 
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Is  not  likely  to  arise  again,  as  the  defect  In 
the  certifloate,  if  it  b^  Qne,  can  easily  be 
cured. 

The  trial  conrt  permitted  the  record  in 
the  chancery  cause  of  Lula  M.  Postlewalte 
against  the  defendant  in  error  to  be  intro- 
duced in  evidence  for  the  purpose  of  showing 
the  latter's  eviction  from  that  portion  of  the 
land  for  the  loss  of  which  she  seeks  to  re- 
cover damages  in  this  case.  That  action  of 
the  court  is  assigned  as  error,  upon  the 
ground,  first,  that  the  court  which  tried  that 
cause  was  without  jurisdiction;  and,  sec> 
ond,  that  the  record  does  not  show  such  evic- 
tion. 

The  ground  relied  on  to  show  that  the 
court  was  without  Jurisdiction  to  hear  and 
determine  that  cause  (which  was  a  suit  for 
partition)  is  that  the  defendant  (n  error, 
who  was  the  defendant  in  that  suit,  claimed 
title  to  the  whole  tract  of  land  sought  to  be 
partitioned,  not  as  Joint  owner  with  the 
plaintiff  in  that  suit,  but  by  an  independent 
adversary  title. 

It  is  quite  true,  as  argued,  that  a  suit  for 
partition  under  the  provisions  of  section 
2562,  Code  1887  [Va.  Code  1904,  p.  1310], 
cannot  be  made  a  substitute  for  an  action 
of  ejectment  (Pillow  v.  Southwest,  etc..  Imp. 
Co.,  92  Va.  144,  148,  23  S.  B.  32,  53  Am.  St 
Rep.  804) ;  but  it  Is  equally  true  that  a 
court  of  equity  has  Jurisdiction  to  partition 
land  under  some  circumstances,  although  the 
defendant  claims  title  to  the  whole  tract, 
where  he  (or  those  under  whom  he  claims 
title)  was  a  Joint  owner  with  the  complain- 
ant or  those  under  whom  he  claims  title. 
See  Pillow  v.  Southwest,  etc.,  Imp.  €k>.,  su- 
pra. 

Whether  or  not  such  facts  and  circum- 
stances were  alleged  and  proved  in  the  par- 
tition suit  of  Postlewalte  v.  ^Haley  as  gave 
the  court  the  right  to  try  the  question  of 
title  in  that  suit,  under  section  2562  of  the 
Code,  was  a  question  to  be  decided  In  that 
cause.  The  court  which  heard  and  decided 
it  had  the  power  to  determine  whether  or 
not  the  case  made  by  the  bill  was  within 
the  Jurisdiction  of  a  court  of  equity,  and, 
having  proceeded  in  the  case  to  a  final  de- 
cree, must  of  necessity  have  determined  that 
iiuestion  in  favor  of  Its  right  to  exercise  the 
Jurisdiction  Invoked.  It  may  have  erred  In 
its  decision,  but  such  error  would  not  make 
its  action  void.  The  decree  would  only  be 
erroneous  at  most,  but  conclusive  until  re- 
versed or  vacated.  In  this  case  neither  the 
circuit  court  nor  this  court  could  determine 
whether  or  not  that  case  was  one  of  equita- 
ble Jurisdiction  without  an  Inquiry  Into  the 
facts,  and,  where  inquiry  is  necessary,  the 
decree,  however  erroneous,  Is  not  void,  and 
cannot  therefore,  be  collaterally  assailed. 
Lemmon  v.  Herbert,  92  Va.  653,  655-658,  24 
S.  E.  249,  and  authorities  cited. 

The  other  ground  of  objection  to  the  in- 
troduction of  Uiat  record  in  evidence  is  that 


It  did  not  show  the  eviction  of  the  defend- 
ant in  error  ttom  the  land  to  which  the 
court  held  that  the  complainant  in  that 
cause  had  the  paramount  title. 

It  appears  from  the  record  in  that  cause 
that  the  court  decreed  that  the  complainant 
had  a  paramount  title  to  an  undivided  sixth 
interest  in  the  land  sought  to  be  partition- 
ed, that  it  was  impracticable  to  partition 
the  land  in  kind  and  lay  off  that  interest 
that  the  same  was  directed  to  be  sold,  that 
it  was  sold  by  a  special  commissioner  to 
the  defendant  in  error  at  public  auction, 
and  that  the  sale  was  reported  to  the  court 
and  confirmed.  While  there  was  no  actual 
eviction  of  the  defendant  in  error,  she  was 
compelled  under  the  decree  of  the  court  to 
purchase  that  interest  or  surrender  the  pos- 
session thereof  to  such  other  person  as  might 
become  the  purchaser. 

It  Is  always  necessary,  in  order  to  main- 
tain an  action  for  the  breach  of  covenant  of 
warranty,  that  there  shall  be  an  eviction, 
and  generally  there  must  be  an  actual  evic- 
tion; but  sometimes  a  conistructive  eviction 
is  sufficient  One  class  of  cases  where  con- 
structive eviction  is  sufficient  is  where  the 
premises  are  in  the  actual  possession  of  a 
third  party  under  a  paramount  title  at  the 
date  of  the  conveyance.  In  such  a  case  the 
covenantee  can  maintain  his  action,  although 
he  has  never  been  in  possession  of  and 
actually  evicted  from  the  land.  Sheffey  v. 
Gardiner,  79  Va.  318,  and  authorities  cited. 

Another  class  of  cases,  under  '^he  head  of 
constructive  eviction,;*  says  Rawle  on  CJov- 
enants  for  Title  (5th  Bd.)  8  142,  ''Is  that 
which  holds  that  an  eviction  will  be  caused 
by  the  covenantee  having  compulsorily  pur- 
chased or  taken  a  lease  under  the  paramount 
title,  without  any  actual  change  of  posses- 
sion, both  in  cases  where  the  validity  of 
such  title  has  been  established  by  Judgment 
or  decree  of  a  court  of  competent  Jurisdic- 
tion and  under  certain  circumstances  where 
it  has  not  been  established." 

While  the  cases  are  not  in  accOTd  on  this 
question,  the  weight  of  modern  authority 
and  the  better  reason  is  hi  favor  of  the 
rule  as  stated  by  Rawle  at  least  to  the  ex- 
tent that  a  covenantee  may  maintain  an  ac- 
tion for  breach  of  covenant  of  warranty 
where  he  has  been  compelled  to  purchase 
the  paramount  tltle«  when  the  validity  of 
such  title  has  been  established  by  the  Judg- 
ment or  decree  of  a  court  of  competent  Ju- 
risdiction and  ordered  to  be  sold  at  public 
auction;  for  in  such  a  case  the  covenantee 
tias  the  right  to  presume  that  if  he  does  not 
become  the  purchaser  he  will  be  evicted  by 
or  for  the  benefit  of  the  person  who  does 
purchase  at  such  sale.  Whitney  v.  Dins- 
more,  6  Cush.  (Mass.)  124;  Rawle  on  Cov. 
for  Title,  S  143;  11  Cyc.  1128,  1129;  8  Am.  & 
Eng.  Ency.  L.  (2d  Ed.)  108;  Haffey's  Heirs 
V.  Birchetts,  11  Leigh  (Va.)  83,  88,  89. 

The  next  assignment  of  error  is  to  the 
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tLCtioa  of  the  court  in  Instructing  the  jury 
as  to  the  character  of  the  notice  required 
to  be  given  to  the  covenantor  when  suit  is 
brought  against  his  covenantee  to  recover 
the  land,  In  order  that  the  proceedings  in 
that  suit  shall  be  conclusive  upon  the  cov- 
enantor when  sued  upon  his  covenant  of 
warranty. 

The  trial  court  was  of  opinion,  and  so 
instructed  the  jury,  that  notice  given. to  the 
plaintiff  In  error  by  the  defendant  in  error, 
or  her  agent  or  attorney,  of  the  pendency 
of  the  suit  and  of  the  claim  asserted  there- 
in, in  time  to  defend  the  same,  was  sufficient 
to  render  the  proceedings  in  that  case  con- 
clusive upon  the  plaintiff  in  error. 

The  question  involved  in  this  assignment 
of  error  has  not  been  passed  upon  by  this 
court  in  any  reported  case.  In  some  juris- 
dictions it  is  held  that  where  suit  is  brought 
on  a  paramount  claim  against  one  who  is  en- 
titled to  the  benefit  of  any  of  the  covenants 
for  title,  and  especially,  it  would  se^,  of 
the  covenant  of  warranty,  he  can,  by  giving 
proper  notice  of  the  action  to  the  party 
bound  by  the  covenants  and  requesting  him 
to  defend  it,  relieve  himself  from  the  bur- 
den of  being  compelled  afterwards  to  prove, 
in  an  action  on  the  covenants,  the  validity 
of  the  title  of  the  adverse  claimant  In 
other  jurisdictions,  in  order  to  relieve  him- 
self of  that  burden,  it  is  only  necessary  for 
the  party  sued  to  give  proper  notice  of  the 
pendency  of  such  action,  without  calling 
upon  the  party  bound  to  defend  the  suit. 

Mr.  Rawle,  in  his  work  on  Covenants  for 
Title  (5th  Ed.,  H  117  &  125).  upon  a  review 
of  the  cases,  reaches  the  conclusion  that  the 
weight  of  authority  is  in  favor  of  the  view 
that  there  must  not  only  be  a  distinct  and 
unequivocal  notice  of  the  suit  given  to  the 
party  bound  by  the  covenants,  but  he  must 
also  be  requested  to  appear  and  defend  it 
And  this  would  seem  to  be  the  better  doctrine, 
upon  reason  as  well  as  upon  authority.  No 
one,  it  w^ould  seem,  on  familiar  principles, 
ought  to  be  bound  by  a  proceeding  to  which 
he  is  not  a  party  actually  or  constructively. 
The  covenantor  is  not  actually  a  party.  If 
upon  mere  notice  of  the  suit  he  would  be 
authorized  to  come  in  and  assume  the  con- 
duct of  the  defense,  so  far  as  proof  of  his 
own  title  was  concerned,  there  might  be,  as 
was  said,  in  Brown  v.  Taylor,  13  Vt  631,  37 
Am.  Dec.  618,  "some  reason  for  holding  him 
bound  by  such  knowledge.  But  without  the 
assent  of  the  defendant  in  the  suit  he  has  no 
such  authority.  It  is  res  inter  alios  acta, 
and,  if  he  should  apply  to  the  court  for  per- 
mission to  defend,  the  defendant  not  hav- 
ing voluntarily  offered  it,  the  answer  would 
be  that  he  had  no  occasion  to  do  so,  since 
his  rights  could  not  be  affected  by  the  judg- 
ment" If  he  appears  and  is  permitted  to 
make  defense,  he  is,  of  course,  bound  by  the 
proceedings,  or  if  properly  notified  and  re- 
quested by  the  defendant  to  make  defense, 
and  he  fails  to  do  so,  there  is  no  hardship 


in  holding  lilm  bound  by  the  proceedings  in 
the  suit  He  had  notice,  and  the  right  to  ap- 
pear and  defend  his  title,  and  if  he  did  not 
do  so  it  was  manifestly  his  own  fault  7 
Rob.  Pr.  160,  151, 

The  action  of  the  court  in  holding  that 
the  defendant  in  error  liad  the  right  to  re- 
cover as  part  of  her  damages  the  fee  ($50) 
she  paid  her  attorneys  in  the  partition  suit 
Is  assigned  as  error. 

Neither  has  this  question  been  passed  upon 
by  this  court,  so  far  as  the  reported  cases 
show.  In  other  jurisdictions  the  decisions 
of  the  courts  are  not  in  accord.  In  some,  it 
is  held  that  counsel  fees  cannot  be  recovered 
as  part  of  the  damages  for  breach  of  cove- 
nant of  warranty ;  in  others,  that  they  may, 
provided  the  covenantor  has  been  required 
to  defend  and  has  failed  to  do  so;  and  in 
still  others,  that  they  are  recoverable  wher- 
ever the  covenantor  does  not  employ  coun- 
sel to  defend,  the  fact  of  notice  or  want  of 
notice  to  defend  being  immaterial.  Rawle 
on  Gov.  for  Title,  S§  197  to  200,  and  cases 
cited. 

Since  the  decision  in  the  case  of  Threlkeld 
y.  Fitzhugh,  2  Leigh,  451,  the  settled  doc- 
trine in  this  state  has  been  that  the  pui^ 
chaser  of  land  upon  eviction  is  only  entitled 
to  the  purchase  price  paid,  with  interest  from 
the  date  of  eviction  and  the  costs  expended 
by  him  in  the  action  in  which  he  was  evicted. 
Click  V.  Green,  77  Va.  827,  835;  CJonrad  v. 
Effinger,  87  Va.  59, 12  S.  E.  ^  24  Am.  St  Rep. 
646.  The  term  "costs"  has  a^  well-defined 
legal  meaning,  and  means  those  expenses  in- 
curred by  parties  in  prosecuting  or  defend- 
ing a  suit  action,  or  other  proceeding  at  law 
or  in  equity,  recognized  and  allowed  by  law, 
and  taxed  against  the  losing  party.  6  Ency. 
PI.  &  Pr.  106,  and  cases  cited. 

The  law,  as  a  general  rule,  measures  the 
expenses  incurred  in  the  management  of  a 
suit  by  the  taxable  costs.  The  taxable  costs 
are  the  costs  contemplated  by  those  decisions, 
as  we  understand  them,  and  not  the  other 
expenses  incurred  in  defending  the  action 
in  which  the  covenantee  was  evicted,  how- 
ever great  they  may  have  been.  There  would 
seem  to  be  no  more 'reason  for  allowing  ex- 
penses incurred  in  the  employment  of  coun- 
sel as  a  part  of  the  covenantee's  damages 
for  breach  of  covenant  of  warranty  than  ex- 
penses incurred  in  visiting  and  conferring 
with  counsel,  finding  and  interviewing  wit- 
nesses, and  in  performing  all  the  other  duties 
necessary  in  preparing  the  case  for  trial. 

In  the  case  of  Wisecarver  v.  Wisecarver, 
97  Va.  452,  34  S.  E.  56,  it  was  held  that  In 
an  action  on  an  injunction  bond,  with  con- 
dition "to  pay  all  such  costs  as  may  be 
awarded  against  the  plaintiff  and  all  such 
damages  as  shall  be  incurred  in  case  said  in- 
junction be  dissolved,"  fees  paid  to  counsel 
in  the  injunction  suit  could  not  be  recover- 
ed as  damages,  although  the  bill  was  a  pure 
bill  of  injunction.  One  of  the  reasons  given 
for  refusing  to  allow  the  fee  as  damages  In 
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that  case  was  (quoting  from  the  Supreme 
Court  of  the  United  States  in  yie  case  of 
Oelrichs  v.  Spain,  15  Wall.  [U.  S.]  211,  21 
Ik  Ed.  43)  that  *'there  is  no  fixed  standard 
by  which  the  honorarium  can  be  measured. 
Some  counsel  demand  mndx  more  than  oth- 
ers. Some  clients  are  willing  to  pay  more 
than  others.  More  counsel  may  be  employ- 
ed than  are  necessary.  When  both  client  and 
counsel  know  that  the  fees  are  to  be  paid 
by  the  other  party,  there  is  danger  of  abuse. 
A  reference  to  a  master  or  an  issue  to  a  Jury 
might  be  necessary  to  ascertain  the  proper 
amount,  and  this  grafted  litigation  might 
possibly  be  more  animated  and  protracted 
than  that  in  the  original  cause.  It  would  be 
an  office  of  some  delicacy  on  the  part  of  the 
court  to  scale  down  the  charges,  as  might 
sometimes  be  necessary.  We  think  the  prin- 
ciple of  disallowance  rests  on  a  solid  founda- 
tion, and  that  the  opposite  rule  is  forbidden 
by  the  analogies  of  the  law  and  sound  pub- 
lie  policy." 

That  reasoning  applies  with  equal  force 
against  the  allowance  of  attorney's  fees  in 
this  case.  We  are  of  opinion  that  the  sound, 
simple,  and  more  satisfactory  rule  is  to  deny 
the  right  to  recover  counsel  fees  as  part 
of  the  damages  and  to  confine  the  right  of 
recovery  to  the  fees  allowed  by  statute  and 
taxed  in  the  costs  of  the  action  in  which 
the  covenantee  is  evicted. 

It  follows,  from  what  has  been  said,  that 
the  judgment  complained  of  must  be  revers- 
ed, the  verdict  of  the  jury  set  aside,  and  the 
cause  remanded  for  a  new  trial,  to  be  had 
not  in  conflict  with  the  views  expressed  in 
this  opinion. 


(107  Va.  347) 

UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.  JORDAN  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
12,  1907.) 

1.  Counties  —  County  Tbeasubeb  —  Bond — 
Liability  of  Subety— Conclusiveness  of 
Settlement  of  Account. 

A  settlement  made  by  a  county  treasurer 
under  Code  1887.  S  862  [Va.  Code  1904,  p.  408]. 
requiring  the  treasurer  at  the  July  meeting  of 
the  board  o£  supervisors,  or  as  soon  theijeafter 
as  may  be,  to  settle  with  the  board  his  accounts, 
is  only  prima  facie  evidence  of  the  balance  in 
his  hands  at  the  date  of  such  settlement  against 
a  stirety  on  his  bond,  conditioned  that  he  should 
faithfully  discharge  the  duties  of  his  office,  but 
not  containing  any  contract  of  indemnity. 

2.  Injunction  —  Jubisdigtion  —  SuiiMABY 
Pboceedings  —  Inadequate  Remedy  at 
Law. 

Proceedings  by  notice  and  motion  by  a 
county  treasurer  to  recover  money  alleged  to  be 
due  the  county  from  his  predecessor  may  be  en- 
joined by  the  surety  of  such  predecessor,  and 
the  surety  permitted  to  make  his  defense  in  a 
court  of  equity;  the  case  being  a  proper  one 
£or  equitable  cognizance,  though  the  surety 
might  oe  able  to  make  its  defense  at  law. 

Appeal  from  Circuit  Court,  Pulaski  County. 
Bill  by  the  United  States  Fidelity  &  Guar- 
anty Company  against  E.  O.  Jordan,  treasur- 


er, and  others.  Decree  for  defendants,  and 
complainant  appeals.  Reversed  and  re- 
manded. 

T.  Lu  Massie,  for  appellant  Jno.  S.  Drap- 
er, S.  W.  Williams,  D.  S.  Pollock,  and  Selden 
Longl^,  for  appellees. 

BUCHANAN,  J.  H.  L.  Stone  was  treasurer 
of  Pulaski  county  from  the  year  1890  until 
the  year  1900,  during  which  time  he  execut- 
ed six  bonds,  with  different  sets  of  sureties. 
The  last  of  these  bonds  was  executed  July 
5,  1899,  with  the  appellant  as  his  surety,  for 
the  remainder  of  the  term  commencing  July 
1st  of  that  year,  in  lieu  of  a  bond  executed 
'  on  the  5th  day  of  June,  1899. 

By  section  862  of  the  Code  of  1887  [Va. 
Code  1904,  p.  408]  it  is  provided  that  the 
treasurer  shall  receive  the  county  levy  in 
the  manner  required  for  the  receipt  of  state 
revenues,  and  shall  at  the  July  meeting  of  the 
board  of  supervisors,  or  as  soon  thereafter 
as  may  be,  settle  with  the  board  his  accounts 
for  that  year. 

Stone  made  settlements  each  year  he  was 
treasurer  until  November  8,  1899,  when  he 
made  his  last  settlement  with  the  supervis- 
ors. For  the  year  beginning  July  1,  1899, 
and  ending  June  30,  1900,  and  from  July  1, 
1900,  until  Octobep  of  that  year,  when  he 
resigned,  being  a  defaulter,  no  settlement  was 
made  by  him  with  the  supervisors.  These 
various  settlements  showed  balances  in  his 
hands  due  the  county  on  account  of  roads, 
schools,  and  county  levies.  According  to  the 
settlement  of  November  8,  1899,  there  was  a 
large  balance  due  on  these  several  accounts. 

To  recover  the  moneys  due  the  county  from 
Stone  when  he  resign^  as  treasurer,  the  ap- 
pellee, Jordan,  who  succeeded  him  in  office, 
was  proceeding  by  notices  and  motions  when 
the  appellant  instituted  this  suit,  in  which 
Jordan  was  enjoined  from  prosecuting  the 
said  motions.  Upon  a  hearing  of  the  cause 
the  circuit  court  held  that  the  settlement  of 
November  8,  1899,  showed  the  amount  due 
from  Stone  to  the  county  and  in  his  hands  as 
treasurer  as  of  that  date,  and  that  such  set- 
tlement was  conclusive  upon  the  appellant, 
his  sxurety,  at  the  time  that  settlement  was 
made,  and  so  decreed.  That  action  of  the 
court  is  assigned  as  error. 

It  is  conceded  that  the  settlement  was 
prima  facie  evidence  against  the  appellant, 
and  it  is  further  conceded,  as  we  understand 
the  argument  of  the  appellant's  counsel,  that 
the  ruling  complained  of  is  in  accord  with 
the  decision  of  the  Special  Court  of  Appeals 
in  Baker  v.  Preston,  reported  in  Gilmer,  235. 
But  it  is  insisted  that  that  decision  was  wrong 
in  principle  and  has  been  repeatedly  discredit- 
ed, and  in  fact  overruled,  by  this  court 

That  case  has  been  criticised  by  members 
of  this  court,  but  it  has  never  been  directly 
overruled,  and  the  circuit  court  no  doubt,  as 
is  argued,  felt  that  it  was  its  duty  to  fol- 
low it 


568 


68  SOUTHEASTERN  REPORTBB. 


(Va. 


In  that  case,  which  was  a  motion  by  the 
Treasurer  of  the  state  against  a  former 
Treasurer  who  had  defaulted  and  the  sure- 
ties on  his  bond,  it  was  held  that  the  books 
kept  by  the  Treasurer  were  conclusive  evi- 
dence of  the  balance  actually  in  the  treasury 
at  any  time,  both  against  the  Treasurer  and 
his  sureties^  so  as  to  charge  them  with  bal- 
ances carried  forward  from  year  to  year,  as 
If  those  balances  were  actually  in  hand.  The 
conclusion  in  that  case  was  based  upon  the 
assumption  that  a  Judgment  against  the  prin- 
cipal concludes  his  sureties,  and  for  that  rea- 
son the  evidence  on  which  such  judgment  was 
rendered  ought  also  to  conclude  them. 

In  the  case  of  Munford  v.  Overseers  of* 
Poor,  2  Rand.  313,  Judge  Green  said  that  the 
question  how  far  sureties  are  bound  by  a 
Judgment  or  other  evidence  against  their  prin- 
cipal which  estops  or  concludes  him  had 
never,  so  far  as  he  was  informed,  been  set- 
tled in  this  court,  except  in  the  case  of  Baker 
V.  Preston  and  His  Sureties,  and  that  neither 
of  the  cases  relied  on  in  that  case  to  show 
that  a  Judgment  against  the  principal  was 
conclusive  upon  his  sureties  sustain  that  con- 
clusion. 

In  the  case  of  Jacobs  v.  Hill,  2  Leigh,  893, 
it  was  held  that  a  Judgment  confessed  by 
the  sheriff  with  the  assent  of  his  deputy 
against  the  sheriff  for  the  deputy's  default, 
but  without  the  knowledge  of  the  latter's 
sureties,  was  ample  evidence  of  the  fact  of 
the  deputy's  default,  and  charged  his  sure- 
ties, unless  disproved  by  them.  That  deci- 
sion was  understood  by  Judge  Tucker  as  hold- 
ing that  the  Judgment  was  only  prima  facie 
correct,  and  not  conclusive  against  the  sure- 
ties (Henrico  Justices  v.  Turner,  6  Leigh, 
116);  but  Judge  Moncure,  in  Crawford  v. 
Turk,  24  Grat  176,  184,  in  construing  what 
was  decided  in  Jacobs  v.  Hill,  said:  "The 
proceeding  was  upon  the  official  bond  of  a 
deputy  sheriff,  which  was  to  some  extent  an 
indemnifying  bond,  and  somewhat,  though 
not  precisely,  like  the  bond  in  this  case.  It 
was  not  necessary  to  decide,  and  was  not  de- 
cided in  that  case,  that  the  Judgment  against 
the  sheriff  was  not  conclusive  against  the 
sureties  of  the  deputy ;  but  it  was  sufficient 
to  decide,  as  it  was  decided,  that  said  Judg- 
ment was  prima  facie  evidence  against  them. 
The  remark  of  Judge  Carr,  in  delivering  the 
opinion  of  the  court,  that  *this  we  think  was 
ample  evidence  of  the  fact  and  charged  his 
sureties,  unless  disproved  by  them,*  was  ex- 
trajudicial as  to  the  concluding  words  'un- 
less disproved  by  them,*  and  seems  in  that  re- 
spect to  have  been  made  without  adverting 
to  the  distinction  noticed  by  Judge  Green  as 
before  mentioned'*  (in  the  case  of  Munford 
V.  Overseers,  etc.,  supra). 

In  the  case  of  Henrico  Justices  v.  Turner, 
supra,  it  was  held  that  a  verdict  and  judg- 
ment against  an  executor  or  administrator 
were  not  conclusive  evidence  against  his 
surety.     President  Tucker,  who  dissented  in 


part  In  that  case,  said.  In  discussing  the  ded- 
sion  in  Baker  v.  Preston,  that  it  turned  upon 
the  conclusiveness  of  the  books  of  the  treas- 
urer, and  not  upon  any  previous  verdict  or 
judgment  against  the  principal,  though  Judge 
Roane  relied  on  the  two  cases  Just  cited 
(Braxton  v.  Whislow,  1  Wash.  31,  and  Green- 
sides  V.  Benson,  3  Atk.  248)  to  sustain  his 
opinion.  ''That  opinion,"  he  continues,  "has 
not  been  very  acceptable  to  the  profession* 
It  was  most  ably  combated  at  the  time  by 
one  of  the  most  distinguished  judges  of  the 
General  Court,  then  sitting  as  a  member  of  the 
Special  Court  of  Appeals  which  decided  the 
cause."  Judge  Tucker*s  conclusion  was  that 
it  was  doubtful  whether  the  decision  In 
Baker  v.  Preston  could  be  sustained  upon 
any  ground. 

We  have  been  cited  to  no  other  decision  of 
this  court,  nor  have  we  found  one  in  our  in- 
vestigation, which  refers  to  Baker  v.  Pres- 
ton. 

In  Cox  V.  Thomas,  9  Grat  812,  322,  Board 
of  Supervisors  v.  Dunn,  27  Grat.  608,  and 
Carr  v.  Meade,  77  Va.  142,  records  showing 
the  liability  of  the  principal  to  which  the 
sureties  were  not  parties  were  held  to  be 
prima  facie  evidence  against  the  sureties. 

In  the  case  of  Crawford  v.  Turk,  24  Grat 
176,  which  was  an  action  by  a  sheriff  against 
his  deputy  and  the  latter*s  sureties  for  his 
default,  a  judgment  rendered  against  the 
sheriff  in  an  action  for  the  deputy's  default 
at  the  trial  of  which  the  deputy  was  present 
and  took  part  in  the  defense,  was  held  con- 
clusive, not  only  against  the  deputy,  but  his 
sureties,  who  had  no  notice  of  the  proceed- 
ing in  which  the  Judgment  was  rendered. 
But  the  bond  in  that  case  provided,  not  only 
that  the  deputy  should  faithfully  discharge 
the  duties  of  his  office,  but  should  also  In- 
demnify and  save  harmless  the  sheriff  and 
all  other  persons  from  all  loss  and  damage 
arising  from  his  conduct  as  deputy;  and 
upon  this  latter  provision  or  condition  the 
conclusion  reached  in  that  case  was  largely, 
if  not  entirely,  based. 

A  settlement  made  under  the  provisions  of 
section  862  of  the  Code  of  1887,  ascertaining 
what  balances  due  the  county  are  in  the 
hands  of  the  treasurer  at  the  date  of  the 
settlement,  may  be  of  equal,  but  is  of  no 
higher,  dignity  than  a  judgment  rendered 
against  the  treasurer  in  a  proceeding  against 
him  for  the  same  indebtedness.  The  ^eral 
rule  is  that  judgments  bind  conclusively  par- 
ties and  privies,  because  privies,  whether  in 
blood,  in  estate,  or  in  law,  claim  under  the 
person  against  whom  the  judgment  is  so  ren- 
dered, and,  as  they  claim  his  rights,  they  are, 
of  course,  bound  as  he  is.  But  as  a  general 
rule  a  judgment  is  not  conclusive  upon  other 
persons,  because  It  would  be  unjust  to  bind 
one  by  a  proceeding  in  which  he  had  no  op- 
portunity to  make  defense,  and  in  which  he 
could  not  appeal  if  dissatisfied  with  the  Judg- 
ment rendered  therein.  See  Munford  ▼. 
Overseers,  etc.,  of  Nottoway  Co.,  2  Rand. 
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313,  318;  Stlnchcomb  y.  Marsh,  15  Grat  202, 
204;  Downer  y.  Morrison,  2  Grat  200;  note 
2  Smith's  Lead  Gas.  (5th  Bd.)  683. 

The  true  view  of  the  law  would  seem  to  be, 
and  the  older  decisions  so  hold,  that  sureties 
are  not  regarded  in  any  sense  as  in  privity 
with  their  principal.  Munford  v.  Overseers, 
etc.,  supra;  2  Smith's  Lead.  Gas.  685:  7 
Rob.  Pr.  142  et  seq.  But  in  the  later  cases 
<our  own,  as  well  as  those  of  other  Jurisdic- 
tions) it  is  held  that  an  engagement  by  one 
man  to  be  responsible  for  another  creates 
such  privity  Isetween  them  as  to  render  a 
recovery  against  the  latter  prima  fade  evi- 
dence against  the  former.  2  Smith's  Lead. 
Gas.  685,  and  cases  dted;  Goz  v.  Thomas, 
supra;  Board  of  Sup.  v.  Dunn,  supra;  Garr 
T.  Meade,  supra. 

While  the  general  rule  is,  as  stated,  that 
none  are  conclusively  bound  by  a  judgment 
except  those  who  were  parties  or  standing  in 
privity  with  those  who  were,  there  are  excep- 
tions to  the  rule  as  well  settled  as  the  rule 
itself.  Baylor  v.  De  Jamette,  13  Grat,  152, 
164. 

Among  the  well-settled  exceptions  to  the 
general  rule,  in  which  parties  are  conclusive- 
ly bound  by  judgments  in  proceedings  to 
which  they  are  not  parties,  are  cases  of  oon« 
tracts  of  indemnity,  or  in  the  nature  of  con- 
tracts of  indemnity,  or  in  those  cases  in 
which  a  person,  although  not  in  form  a  party 
to  the  suit,  Is  bound  to  assist  in  the  prosecu- 
tion or  defense,  and  either  does  so  in  fact  or, 
when  called  upon  to  prosecute  or  defend,  as 
the  case  may  be,  fails  to  do  eo.  See  Mun- 
ford v.  Overseers,  etc.,  supra;  Crawford  v. 
Turk,  supra;  2  Smith's  Lead  Gas.  685,  686; 
7  Rob.  Pr.  150-152 ;  Morgan  v.  Haley  (decid- 
ed at  this  term  of  the  court)  58  S.  E.  664. 

None  of  the  bonds  executed  by  Stone  were 
t)onds  of  indemnity,  nor  in  the  nature  of  con- 
tracts of  indemnity.  The  condition  in  each 
was  that  he  should  faithfully  discharge  the 
duties  of  his  office  or  trust  We  are  of  opin- 
ion, therefore,  that  the  settlements  made  by 
Stone,  treasurer,  with  the  board  of  super- 
Tisors,  were  not  condusive,  but  only  prima 
fade,  evidence  of  the  balance  in  his  hands 
at  the  date  of  said  settlements,  respectively. 

Having  reached  the  conclusion  that  the 
settlements  made  by  Stone,  treasurer,  under 
the  provisions  of  section  862  of  the  Gode, 
were  only  prima  facie  evidence  against  the 
sureties  on  his  bonds  at  the  date  of  such  set- 
tlements, respectively,  we  are  of  opinion  that 
the  appellant,  under  the  allegations  of  its 
bill,  bad  the  right  to  have  the  proceedings  at 
law  enjoined,  in  order  that  it  might  malce  its 
defense  In  a  court  of  9qulty. 

It  may  be  that  the  appellant  might  have 
been  able  to  make  its  defense  at  law;  but 
It  seems  plain  that  its  remedy  there  would 
bave  been  far  less  adequate  and  complete 
than  in  equity,  where  all  necessary  accounts 
could  be  taken  and  the  rights  of  all  concern- 
ed ascertained  and  determined  in  a  single 


suit  See  National  L.  Ass'n  t.  Hopkins,  07 
Va.  167,  171,  33  S.  D.  630;  Va.  Min.  Go.  T. 
Wilkinson,  92  Va.  98,  100,  22  S.  £.  839. 

Most  of  the  questions  raised  in  this  case 
were  not  passed  upon  by  the  circuit  court* 
because,  in  the  view  it  took  of  the  conclu- 
siveness of  the  treasurer's  settlements  as  to 
his  sureties,  it  was  unnecessary  to  do  so. 
This  court  having  reached  a  different  conclur 
slon  as  to  the  effect  of  his  settlements,  those 
questions  become  material;  and  as  the  oral 
£Uid  the  written  arguments  here  were,  for 
the  most  part,  devoted,  to  the  discussion  of 
the  effect  of  said  settlements,  and  but  com- 
paratively little  attention  paid  to  the  other 
questions,  this  court  is  of  opinion  that  it 
would  be  better  for  all  parties  in  interest 
for  it  not  to  pass  upon  any  of  the  questions 
involved  in  this  appeal,  except  the  effect  of 
such  settlements  and  the  Jurisdiction  of  the 
court,  but  to  leave  all  other  questions  open 
and  remand  the  cause  to  the  circuit  court 
for  further  proceedings,  where  all  the  other 
questions,  most  of  which  depend  largely  up- 
on matters  of  fact,  can  be  carefully  consider- 
ed after  full  argument,  and  where,  if  error 
has  been  or  be  committed,  there  will  be  a 
better  opportunity  to  have  it  corrected  than 
there  is  in  this  court,  whose  decisions  are 
final  unless  the  error  is  discovered  within 
the  time  allowed  for  a  rehearing. 

We  are  of  opinion,  therefore,  to  reverse 
the  decree  appealed  from  and  remand  the 
cause  for  further  proceedings,  to  be  had  not 
in  conflict  with  the  views  expressed  in  this 
opinion. 


Om  Va.  S2S) 
LIQUID   GARBONIO  GO.   T.   NORPOLK  & 
W.  RY.  GO. 

(Supreme  Gourt  of  Appeals  of  Virginia.    Sept 
12.1907.) 

Gareiers— Limiting  Liabilitt— Glaims  tor 

Damaqes— Notice. 

A  stipulation  in  a  bill  of  lading  of  a  car- 
rier that,  unless  claimB  for  damages  are  made 
within  30  days,  the  carrier  shall  not  be  liable 
in  any  event,  does  not  exonerate  the  carrier 
from  negligence,  in  violation  of  Va.  Gode  1904, 
§  12041,  providing  that  no  contract  shall  exempt 
any  carrier  from  liability,  and  is  a  reasonable 
regulation,  and  the  failure  to  present  a  claim 
for  damages  within  the  time  prescribed  relieves 
the  carrier  from  liability. 

[Ed.  Note.— ^For  cases  in  point,  see  Gent  Dig. 
vol.  9,  Garriers,  8  670.] 

Error  to  Gircult  Gourt,  Wise  Gounty. 

Action  by  the  Liquid  Garbonic  Gompany 
against  the  Norfollc  &  Western  Railway  Gom- 
pany. There  was  a  Judgment  for  defendant, 
and  plaintiff  brings  error.    Atflrmed. 

Vicars  &  Peery,  for  appellant  B.  M.  Ful- 
ton and  G.  T.  Duncan,  for  appellee. 

KEITH,  P.  This  was  an  action  brought  in 
the  circuit  court  of  Wise  county  by  the  Liquid 
Garbonic  Gompany,  a  corporation,  to  recover 
from  the  Norfolk  &  Western  Railway  Com- 
pany for  damage  to  certain  goods  which  the 
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defendant  railway  company,  as  a  common 
carrier,  undertook  to  transport  from  Pitts- 
burg, Pa.,  and  to  deliver  to  the  plaintiff  at 
Coeburn,  one  of  Its  stations  in  Wise  coun- 
ty, Va, 

The  bill  of  lading  contained  among  other 
provisions  the  following  condition:  "Claims 
for  loss  or  damage  must  be  made  in  writing 
to  the  agent  at  point  of  delivery  promptly 
after  arrival  of  the  property,  and  If  delayed 
for  more  than  30  days  after  the  delivery  of 
the  property,  or  after  due  time  for  the  de- 
livery thereof,  no  carrier  hereunder  shall  be 
liable  in  any  event" 

Claim  was  not  made  In  accordance  with  this 
stipulation,  nor  do  we  find  In  the  record  any 
evidence  of  waiver,  or  other  cause  why  the 
defendant  should  not  have  relied  upon  It 
The  question  fairly  presented,  then,  is :  Does 
it  present  a  defense  to  this  action? 

There  was  a  verdict  for  the  defendant,  and 
the  plaintiff  in  the  court  below  obtained  a 
writ  of  error  from  this  court;  and  its  peti- 
tion contains  several  assignments  of  error, 
but  also  states  that  "It  Is  unnecessary  to  dis- 
cuss In  detail  all  of  the*  foregoing  assign- 
ments of  error,  because  if  the  fourth  assign- 
ment be  well  taken  the  Judgment  complained 
of  must  be  reversed,  and  if  it  is  not  well 
taken  the  other  assignments  of  error  are 
Immaterial."  We  shall,  therefore,  confine  our 
consideration  to  this  assignment  which  brings 
up  for  review  instruction  A,  given  on  behalf 
of  defendant  In  error,  as  follows:  'The  court 
instructs  the  jury  that  unless  they  believe 
from  the  evidence  that  the  plaintiff,  or  some 
one  for  it,  did  within  30  days  after  the  de- 
livery of  the  goods  in  question  to  Dingus  & 
Kelly  make  claim  for  its  (plaintiff's)  alleged 
damages,  and  deliver  such  claim  in  writing 
to  the  agent  of  the  defendant  railroad  com- 
pany at  Coeburn,  Va.,  they  shall  find  for  the 
defendant" 

By  section  12942  of  the  Code  of  1904  it  is 
provided:  "Whenever  any  property  is  re- 
ceived by  a  common  carrier  to  be  transferred 
from  one  place  to  another,  within  or  without 
this  state,  or  when  a  railroad  or  other  trans- 
portation company  issues  its  receipt  or  bills 
of  lading  in  this  state,  the  common  carrier, 
railroad  or  transportation  company  issuing 
such  bill  of  lading  shall  be  liable  for  any 
loss  or  damage  or  injury  to  such  property 
caused  by  its  negligence  or  the  negligence  of 
any  common  carrier,  railroad  or  transporta- 
tion company  operating  within  any  territory 
or  state  of  the  United  States  to  which  such 
property  may  be  delivered,  or  over  whose 
lines  such  property  may  pass;  and  the  fact 
of  loss  or  damage  in  such  case  shall  itself 
be  prima  facie  evidence  of  negligence,  and 
the  common  carrier,  railroad  or  transporta- 
tion company  issuing  any  such  receipt  or 
bill  of  lading  shall  be  entitled  to  recover  in 
a  proper  action  the  amount  of  any  loss,  dam- 
age or  Injury  it  may  be  required  to  pay  to 
the  owner  of  such  property  from  the  common 


carrier,  railroad  or  transportation  company 
aforesaid  through  whose  negligence  the  loss, 
damage  or  injury  may  be  sustained.  No 
contract,  receipt  rule,  or  regulation  shall  ex- 
empt any  such  common  carrier,  railroad  or 
transportation  company  from  the  liability  of 
a  common  carrier  which  would  exist  had  no 
contract  been  made  or  entered  into." 

There  is  a  class  of  cases  which  holds  that 
such  a  provision  as  that  under  consideration^ 
while  generally  valid  in  those  states  not  hav- 
ing a  statute  or  statutes  prohibiting  the  limi- 
tation of  the  common-law  liability,  Is  of  no 
avail  as  against  a  statute  which  prohibits 
any  limitation  of  the  common-law  liability. 

In  6  Cyc.  pp.  005,  506,  It  is  said:  "It  is 
usual  to  insert  in  bills  of  lading,  or  other 
contracts  for  shipment  a  stipulation  that 
written  notice  of  a  claim  for  loss  of  or  dam- 
age to  the  goods  shall  be  given  to  the  agents 
of  the  carrier  wi'thin  some  specified  time,  such 
as  80  or  90  days,  and  that  unless  such  notice 
is  given  there  will  be  no  liability  on  the  part 
of  the  carrier,  and  such  stipulations  are  gen- 
erally upheld  so  far  as  they  are  found  to  be 
reasonable.  Cases  holding  such  stipulations 
to  be  invalid  are  usually  based  on  the  ground 
that  the  terms  thereof  are  unreasonable,  rath- 
er than  on  the  general  invalidity  of  such  con- 
ditions. But  they  are  regarded  as  limita- 
tions of  the  carrier's  liability,  and  therefore 
as  ineffectual  against  a  claim  for  loss  or  in- 
jury due  to  the  carrier's  negligence,  and  also 
as  invalid  where  limitation  of  common-law 
liability  is  prohibited  by  statute."  Cases  are 
cited  from  several  states  In  support  of  the 
text 

On  the  other  hand,  Hutchinson  on  Carriers 
(3d  Ed.)  (442,  says:  "It  is  frequently  the  cus- 
tom for  the  carrier  to  insert  in  the  contract 
of  shipment  a  condition  that  In  the  event  of 
loss,  the  owner  shall  give  notice  of  his  claim 
within  a  specified  time.  Such  conditions  are 
usually  to  the  effect  that  the  notice  shall 
be  In  writing  and  presented  to  some  officer 
or  agent  of  the  carrier,  either  before  the 
goods  are  removed  from  the  point  of  destina- 
tion, or  within  a  certain  time  thereafter,  or 
within  a  designated  time  after  the  loss  has 
occurred;  and  when  such  conditions  are  rea- 
sonable the  owner  will  be  precluded  from  the 
right  to  maintain  an  action  against  the  car- 
rier unless  he  has  presented  the  notice  with- 
in the  time  stated  and  in  the  manner  pro- 
vided. The  object  of  conditions  of  this  char- 
acter, it  is  said,  is  to  enable  the  carrier,  while 
the  occurrence  is  recent  to  better  inforni  him- 
self of  what  the  actual  facts  occasioning  the 
loss  or  injury  were,  and  thus  protect  himself 
against  claims  which  might  be  made  upon 
him  after  such  a  lapse  of  time  as  to  fre- 
quently make  it  difficult  if  not  impossible, 
for  him  to  ascertain  their  truth.  It  is  just, 
therefore,  that  the  owner,  when  a  loss  or 
injury  has  occurred,  should  be  required,  as 
a  condition  precedent  to  enforcing  the  car- 
rier's liabili'^,  to  give  notice  of  bis  claim 
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according  to  the  reasonable  conditions  of  the 
contract." 

A  great  number  of  caaes  bold  that  a  provi- 
sion Identical  in  terms,  or  In  some  cases  less 
favorable  to  tbe  shipper  than  the  one  under 
consideration,  is  reasonable  and  should  be 
enforced — ^among  them  Simons  y.  Great  West- 
em  Ry^  86  B.  C.  L.  804,  where  it  was  held 
by  the  Court  of  Common  Pleas  that  a  condi- 
tion in  a  bill  of  lading  was  Just  and  reason- 
able which  provided  that  "no  claim  for  dam- 
ages will  be  allowed,  unless  made  within 
three  days  after  the  delivery  of  the  goods, 
nor  for  loss,  unless  made  within  three  days 
of  the  time  that  they  should 'he  delivered"; 
and  Lewis  v.  Railway  Co.,  5  Hurl.  &  N.  867, 
where  a  stipulation  was  held  to  be  reasonable 
to  <the  effect  that  "no  claim  for  deficiency, 
damage,  or  detention  will  be  allowed,  unless 
made  within  three  days  after  the  delivery 
of  the  goods ;  nor  for  loss,  unless  made  with- 
in seven  days  of  the  time  they  should  have 
been  delivered." 

Express  Company  v.  Harris,  51  Ind.  127, 
Capehart  y.  S.  &  R.  R.  Co.,  77  N.  C.  355,  and 
Texas  Cent.  R.  Co.  v.  Morris,  16  Am.  &  Eng. 
R.  Cas.  259,  are  to  the  same  effect 

In  Blaclt  V.  Wabash  R.  Co.,  Ill  111.  351,  53 
Am.  Rep.  628,  a  bill  of  lading  requiring  notice 
of  claim  in  writing  within  five  days  was 
tield  valid ;  the  court  saying:  **The  manifest 
object  of  such  a  provision  is  to  force  those 
claiming  to  be  damaged  by  the  carrier's  neg- 
ligence to  promptly  present  their  claims  for 
adjustment  while  the  facts  and  circumstances 
upon  which  they  are  based  are  fresh  in  the 
memories  of  parties  and  witnesses,  and  to 
prevent  being  harrassed  or  Imposed  upon  by 
dishonest  claimants.''  See,  also,  Sprague  v. 
M.  P.  R.  Co.,  34  Kan.  347,  8  Pac.  465. 

In  Pavltt  V.  L.  V.  R.  Co.,  153  Pa.  302,  25 
Atl.  1107,  the  court  sustained  as  valid  a  stipu- 
lation, in  a  bill  of  lading  for  the  transporta- 
tion of  horses,  providing  that  the  shipper 
must  make  claim  in  writing  within  five  days 
from  date  of  unloading;  the  court  saying: 
"It  is  settled  ftom  all  the  authorities  that 
Buch  a  provision  as  this,  inserted  in  a  con- 
tract by  a  common  carrier,  is  reasonable  and 
will  be  enforced.  It  is  proper,  because  the 
demand  promptly  made  gives  warning  and  en- 
ables the  carrier,  while  evidence  is  attainable 
and  recollection  clear,  to  institute  inquiry 
into  the  merits  of  the  claim,  and  thus  guard 
against  fraud  or  overvaluation."  See,  also, 
Armstrong  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  53 
Minn.  183,  54  N.  W.  1059;  Selby  v.  Railroad. 
113  N.  C.  588,  18  S.  B.  88,  37  Am.  St  Rep. 
635;  C,  a,  C.  &  St  L.  Ry.  Co.  v.  Newlin, 
74  111.  App.  638;  American  Grocery  Co.  v. 
Staten  Island  R.  T.  Co.,  51  N.  Y.  Supp.  307,  23 
Misc.  Rep.  356;  St  Louis  &  San  Francisco 
B.  Co.  V.  Hurst,  67  Arlt.  407,  55  S.  W.  216. 

Let  us  consider  for  a  moment  the  authori- 
ties bearing  upon  the  effect  of  the  statute 
heretofore  quoted  upon  this  provision. 

In  Gulf  &  Santa  F6  R.  Ca  t.  Trawick,  68 


Tex.  314,  4  S.  W.  567,  2  Am.  St  Rep.  494, 
treating  of  the  effect  of  a  statute  of  the  state 
of  Texas  upon  such  a  stipulation,  it  is  said: 
"The  statutes  of  this  state  only  forbidding 
such  contracts  as  would  limit  or  restrict  the 
common-law  liability  of  carriers,  we  see  no 
reason  why  contracts  executed  upon  sufiA- 
cient  consideration  and  reasonable  in  charac- 
ter, looking  only  to  the  time  within  which 
such  liability  may  be  enforced,  should  not  be 
held  valid.  There  is  no  rule  of  the  common 
law  which  forbids  such  contracts." 

In  Goggin  v.  Kansas  Pac.  Ry.  Co.,  12  Kan. 
416,  Chief  Justice  Kingman  said:  *lt  is  un* 
doubtedly  settled  that  the  common  carrier 
may  relieve  himself  from  the  strict  liability 
imposed  on  him  by  the  common  law  by  a 
special  contract;  but  it  seems  that  he  cannot 
relieve  himdelf  from  liability  for  his  own 
n^ligence.  The  contract  pleaded  does  not 
pretend  to  relieve  the  defendant  from  the 
consequences  of  his  own  negligence.  It  only 
stipulates  that  the  shipper  shall  on  his  part 
perform  certain  duties." 

See,  also,  Southern  Express  Co.  v.  Hunni- 
cutt,  64  Miss.  566,  28  Am.  Rep.  385,  and 
Sprague  v.  M.  P.  R.  Co.,  supra,  where  the 
court  said:  "The  stipulation  requiring  no- 
tice of  any  claim  for  damages  to  be  given 
cannot  be  regarded  as  an  attempt  to  exon- 
erate the  company  from  negligence  or  from 
the  negligence  or  misfeasance  of  any  of  its 
servants.  The  company  concede  that  such  an 
agreement  would  be  Ineffectual  for  that  pur- 
pose. It  is  to  be  regarded  rather  as  a  regula- 
tion for  the  protection  of  the  company  from 
fraud  and  imposition  in  the  adjustment  and 
payment  of  claims  for  damages,  by  giving  the 
company  a  reasonable  opportunity  to  ascer- 
tain the  nature  of  the  damage  and  its  cause.** 

On  this  point  see,  also,  Pavitt  v.  L.  V.  R. 
Co.,  supra ;  Case  v.  C,  C,  C.  &  St  L.  Ry.  Co^ 
11  Ind.  App.  517,  39  N.  E.  426;  B.  &  O.  S.  W. 
Ry.  Co.  V.  Ragsdale,  14  Ind.  App.  406,  42  N. 
E.1106. 

The  Supreme  Court  of  the  United  States,  In 
Southern  Ex.  Co.  v.  Caldwell,  21  Wall.  264, 
22  L.  Ed.  556,  treats  of  this  subject  as  follows: 

''The  stipulation  is  not  a  conventional  limi- 
tation of  the  right  of  the  carrier's  employer 
to  sue.  He  is  left  .at  liberty  to  sue  at  any 
time  within  the  period  fixed  by  the  statute  of 
limitations.  He  is  only  required  to  make  his 
claim  within  90  days.  In  season  to  enable  the 
carrier  to  ascertain  what  the  facts  are,  and, 
having  made  this  claim,  he  may  delay  his 
suit 

"It  may  also  be  remarked  that  the  contract 
is  not  a  stipulation  for  exemption  from  re- 
sponsibility for  the  defendants'  negligence,  or 
for  that  of  their  servants.  It  is  freely  con- 
ceded that  had  it  been  such,  it  would  have 
been  against  the  policy  of  the  law,  and  in- 
operative. •  •  •  A  common  carrier  Is  al- 
ways responsible  for  his  negligence,  no  matter 
what  his  stipulations  may  be.  But  an  agree- 
ment that,  in  case  of  failure  by  the  cairier  to 
deliver  the  goods,  a  claim  shall  be  made  by 
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the  bailor,  or  by  the  consignee,  within  a  epeci- 
fled  period,  if  that  period  be  a  reasonable  one, 
is  altogether  of  a  diCTerent  character.  It  con- 
travenes no  public  policy.  It  excuses  no  neg- 
ligence. It  is  perfectly  consistent  with  hold- 
ing the  carrier  to  the  fullest  measure  of  good 
faith,  of  diligence,  and  of  capacity  which  the 
strictest  rules  of  the  common  law  ever  re- 
quired. And  it  is  Intrinsically  just  as  applied 
to  the  present  case.  ♦  ♦  ♦  If  a  bailor 
may  delay  giving  notice  to  them  of  a  loss,  or 
making  a  claim  indefinitely,  they  may  not  be 
able  to  trace  the  parcels  bailed,  and  to  recov- 
er them,  if  accidentally  missent,  or  if  they 
have  in  fact  been  properly  delivered.  With 
the  bailor  the  bailment  is  a  single  transac- 
tion, of  which  he  has  full  knowledge;  with 
the  bailee,  it  is  one  of  a  multitude.  There  Is 
no  hardship  in  requiring  the  bailor  to  give  no- 
tice of  the  loss,  if  any,  or  make  a  claim  for 
compensation,  within  a  reasonable  time  after 
he  has  delivered  the  parcel  to  the  carrier. 
There  is  great  hardship  in  requiring  the  car- 
rier to  account  for  the  parcel  long  after  that 
time,  when  he  has  had  no  notice  of  any  fail- 
ure of  duty  on  his  part,  and  when  the  lapse 
of  time  has  made  it  difilcult,  if  not  impossible, 
to  ascertain  the  actual  facts.  For  these  rea- 
sons, such  limitations  have  been  held  valid  In 
similar  contracts,  even  when  they  seem  to  be 
less  reasonable  than  in  the  contracts  of  com- 
mon carriers." 

We  are  of  opinion  that  there  was  do 
error  in  the  instruction  complained  of,  that 
it  is  decisive  of  this  controversy,  and  that  the 
Judgment  should  be  affirmed. 


(107  Va.  S69) 

VIRGINIA  &  S.  W.  RY.  CO.  7.  HOIiLINGS- 
WORTH. 

(Supreme  Court  of  Appeals  of  yirginia.    Sept 
12,  1907.) 

1.  Appeal  and  Error— Review. 

Va.  Code  1904.  §  3271,  provides  the  form 
of  demurrer,  and  declares  that  in  civil  cases 
the  court  on  motion  of  any  party  shall,  or  of 
Its  own  motion  may,  require  the  grounds  of  de- 
murrer relied  on  to  be  stated,  and  that  no 
grounds  shall  be  considered  other  than  those  so 
stated.  A  demurrer  to  a  plea  by  a  railroad  com- 
pany in  abatement  to  the  jurisdiction  of  the 
court  stated  as  a  ground  therefor  that,  the 
cause  of  action  being  a  transitory  one,  it  could 
be  brought  anywhere  in  the  state  where  defend- 
ant could  be  found.  Held  that,  that  ground  hav- 
ing been  stated  and  relied  on.  plaintiff  was 
limited  thereto  under  section  3271,  and  a  fur- 
ther ground  that  the  plea  was  insufficient  be- 
cause, though  denying  that  the  residence  of  de- 
fendant's president  or  other  chief  officer  was  in 
the  county  where  suit  was  brought,  it  failed  to 
state  the  residence  of  such  president  or  chief  offi- 
cer, could  not  be  considered. 

2.  Carriers->Carriaoe  op  Passengers— Ao- 

TI0N&~JUBISDICnON. 

Va.  Code  1904,  §  3214,  provides  that  any 
action,  except  where  otherwise  especially  pro- 
vided, may  be  brought  in  any  county  or  corpora- 
tion wherein  defendant  may  reside,  or,  if  a  cor- 
poration be  a  defendant,  wherein  its  principal 
office  is,  or  its  president  or  other  chief  officer 
resides.  Section  3215  provides  that  an  action 
may  be  brought  in  any  county  or  corporation 
wherein  the  cause  of  action  arose,  though  none 


of  the  defendants  reside  therein.  Section  3220 
provides  that  process  against  a  defendant  to 
answer  in  any  action  brought  under  section  3215 
shall  not  be  directed  to  any  county  or  corpora- 
tion than  that  wherein  the  action  is  brought, 
unless  it  be  an  action  against  a  railroad,  ex- 
press, etc.,  company.  Hem,  in  an  action  for  in- 
juries by  a  passenger,  that  a  railroad  company 
could  not  be  sued  in  a  county  in  which  the 
cause  of  action  did  not  arise,  and  in  which  it 
did  not  have  its  principal  office,  and  in  which  its 
president  or  other  chief  officer  did  not  reside, 
though  such  cause  of  action  was  transitory. 

Error  from  Circuit  Court,  Scott  County. 

Action  by  Maggie  Hollingsworth  against 
the  Virginia  &  Southwestern  Railway  Com- 
pany for  personal  injuries  sustained  while 
a  passenger.  Judgment  for  plaintiH,  and 
defendant  brings  error.  Reversed,  and  ac* 
tion  dismissed. 

Bullitt  &  Kelly  and  D.  D.  Hull,  Jr.,  for 
plaintiff  in  error.  Duncan,  Mathews  &  May- 
nor  and  Richmond  &  Bond,  for  defendant  in 
error. 

KEITH,  P.  Maggie  Hollingsworth  filed 
her  declaration  in  an  action  of  trespass 'on 
the  case  in  the  circuit  court  of  Scott  coun- 
ty against  the  Virginia  &  Southwestern  Rail- 
way Company,  from  which  it  appears  that 
the  defendant  is  a  corporation  organized  and 
doing  business  under  the  laws  of  the  state 
of  Virginia.  At  the  same  rules  to  which  the 
suit  was  brought  the  defendant  filed  a  plea 
to  the  jurisdiction,  which  states  that  the 
circuit  court  of  Scott  county  '*ought  not  to 
have  or  take  any  further  cognizance  of  the 
action  aforesaid  of  the  said  plaintiff,  because 
the  defendant  says  that  the  supposed  cause 
of  the  said  action  did  not,  nor  did  any  part 
thereof,  arise  in  the  said  Scott  county,  but 
that  the  supposed  cause  of  said  action,  and 
every  part  thereof,  did  arise,  if  at  all,  with- 
in the  county  of  Washington,  and  that  at 
the  time  of  the  issuing  of  the  said  writ  in 
this  case  the  said  defendant  did  not  have 
its  principal  office  in  said  county  of  Scott, 
and  that  it  had  no  president  or  other  chief 
officer  residing  in  said  county  of  Scott,  and 
that  its  principal  office  then  was,  and  has 
ever  since  been,  in  the  dty  of  Bristol,  in 
the  state  of  Virginia,"  and  concludes  with  a 
verification. 

The  plaintiff  demurred  to  this  plea,  and 
said  "that  the  said  plea  to  the  Jurisdiction 
is  not  sufficient  in  law,  and  for  grounds 
for  said  demurrer  says  that  this  action  is  a 
transitory  one,  and  can  be  brought  any- 
where in  the  state  the  defendant  may  be 
found.'* 

The  circuit  court,  being  of  opinion  that  the 
cause  of  action  sued  upon  is  a  transitory 
one  and  that  the  defendant  might  be  sued 
wherever  found,  sustained  the  demurrer  and 
rejected  the  plea ;  and  thereupon  the  defend- 
ant pleaded  the  general  issue,  and  upon 
a  trial  before  a  Jury  there  was  a  verdict 
for  the  defendant  This  verdict  was,  upon 
motion  of  the  plaintiff,  set  aside,  and  at  a 
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sabseqnent  trial  there  was  a  verdict  and 
jQdsm^it  for  the  plaintiff;  and  the  case  is 
before  as  upon  a  writ  of  error  awarded  the 
defendant 

So  much  of  section  3214  of  the  Code  of 
1904  as  is  pertinent  to  this  case  declares 
that: 

"Any  action  at  law  or  suit  In  equity,  ex- 
cept where  It  is  otherwise  especially  pro- 
vided, may  be  brought  in  any  county  or  cor- 
poration— 

"First.  Wherein  any  of  the  defendants 
may  reside. 

"Second.  If  a  corporation  be  a  defend- 
ant, wherein  its  principal  office  is,  or  where- 
in Its  mayor,  rector,  president,  or  other 
chief  officer  resides." 

Section  3215  provides  that  "an  action  may 
be  brought  in  any  county  or  corporation 
wherein  the  cause  of  action,  or  any  part 
thereof  arose,  although  none  of  the  defend- 
ants reside  therein."  But  the  effect  of  this 
latter  section  is  qualified  by  section  3220, 
which  declares  that  process  against  a  de- 
fendant to  answer  in  any  actlcm  brought  un- 
der section  8215  "shall  not  be  directed  to  an 
officer  of  any  other  county  or  corporation 
than  that  wherein  the  action  is  brought,  un- 
less It  be  an  action  against  a  railroad,  ex- 
press, canal,  navigation,  turnpike,  telegraph, 
or  telephone  company." 

The  plea  in  abatement  to  the  jurisdiction 
In  this  case  avers  "that  the  supposed  cause 
of  the  said  action  did  not,  nor  did  any  part 
thereof,  arise  in  the  said  Scott  county,  but 
that  the  supposed  cause  of  said  action,  and 
every  part  thereof,  did  arise,  if  at  all,  with- 
in the  county  of  Washington."  It  avers  that 
the  defendant  did  not  have  Its  principal  of- 
fice in  said  county  of  Scott,  and  that  it  had 
no  president  or  other  chief  officer  residing 
in  said  county,  and  that  its  principal  office 
then  was  and  ever  since  has  been  in  the 
city  of  Bristol,  in  the  state  of  Virginia.  The 
plea  Is  a  complete  negation  of  the  Jurisdic- 
tion of  the  circuit  court  of  the  county  of 
Scott  with  respect  to  the  residence  of  the 
defendant,  as  provided  In  the  first  subdivi- 
sion of  section  3214,  and  it  is  equally  as 
complete  with  respect  to  the  second  subdi- 
vision which  refers  especially  to  corpora- 
tions ;  for  It  appears  that  it  had  no  president 
or  other  chief  officer  residing  in  Scott  coun- 
ty, and  that  its  principal  office  then  was 
and  ever  since  has  been  in  the  city  of  Bristol, 
Va.  The  denial  of  jurisdiction  under  section 
8215  Is  equally  complete;  for  it  avers  that 
the  supposed  cause  of  action  did  not  arise  in 
Bcott  county,  but  that  it,  and  every  part 
thereof,  arose.  If  at  all,  within  the  county 
of  Washington.  There  is  no  room  for  dis- 
pute that  the  plea  denies  the  existence  of 
every  fact  upon  which  the  Jurisdiction  of 
the  county  of  Scott  could  be  asserted.  It 
gives  to  the  plaintiff  a  better  writ  with  re- 
spect to  the  cause  of  action,  which  is  averred 
to  have  arisen*  if  .at  all,  within  the  county 


of  Waslkhigton.  It  gives  to  the  plaintiff 
a  better  writ  with  respect  to  the  location  of 
the  principal  office  of  the  defendant  com- 
pany, which  is  averred  to  be  hi  the  city  of 
Bristol,  in  the  state  of  Virginia. 

It  is  contended,  however,  upon  the  part  of 
the  defendant  in  error,  that  the  plea  is  in- 
sufficient, in  that,  while  it  denies  that  the 
company  had  a  president  or  other  chief  of- 
ficer residing  in  the  county  of  Scott,  it  does 
not  show  the  place  of  residence  of  the  presi- 
dent or  other  chief  officer,  and  hi  that  re- 
spect falls  to  give  to  the  plaintiff  a  better 
writ  In  reply  to  this  contention  it  is  point- 
ed out  by  plaintiff  in  error  that  the  terms 
of  the  rule  upon  this  subject  with  respect 
to  a  plea  in  abatement  is  that  the  plea  must 
give  the  plaintiff  a  better  writ;  that  the 
plea  does  give  the  plaintiff  a  better  writ— 
indeed,  two  better  writs;  and  that  therefore 
the  letter  of  the  rule  invoiced  has  been  com- 
piled with.  While  defendant  in  error  in- 
sists that  the  plea  must  infonn  the  plaintiff 
with  respect  to  every  court  within  whose 
Jurisdiction  his  suit  might  have  been  prop- 
erly brought* 

Conceding,  for  the  sake  of  the  argument, 
that  such  is  the  law,  it  would  avail  the  de- 
fendant in  error  nothing  in  this  case.  In 
section  8271  of  the  Code  it  is  provided  that 
"the  form  of  demurrer  or  Joinder  In  demur- 
rer may  be  as  follows :  *The  defendant  says 
that  the  declaration  is  not  sufficient  in  law :" 
Provided  that  all  demurrers  shall  be  in  writ- 
ing, except  In  criminal  cases,  and  hi  civil 
cases  the  court,  on  motion  of  any  party 
thereto,  shall,  or  of  its  own  motion  may,  re- 
quire the  grounds  of  demurrer  relied  on  to 
be  stated  specifically  In  the  demurrer ;  and  no 
grounds  shall  be  considered  other  than  those 
so  stated,  but  either  party  may  amend  his 
demurrer  by  stating  additional  grounds,  or 
Otherwise,  at  any  time  before  the  trial." 

The  plaintiff,  as  we  have  seen,  filed  her 
demurrer  In  writing,  in  which  she  says  that 
"the  said  plea  to  the  jurisdiction  is  not  suf- 
ficient in  law,  and  for  grounds  for  said  de- 
murrer says  that  this  action  is  a  transitory 
one,  and  can  be  brought  anywhere  in  the 
state  the  defendant  may  be  found."  The 
only  ground  here  stated — the  only  ground 
which  the  circuit  court  was  called  upon  to 
consider,  and,  as  appears  from  its  order,  the 
only  ground  which  it  in  point  of  fact  con- 
sidered— is  that  the  cause  of  action,  being  a 
transitory  one,  could  be  brought  anywhere 
in  the  state  where  the  defendant  could  be 
found.  That  ground  having  been  stated  and 
relied  upon,  the  statute  expressly  declares 
that  none  other  shall  be  considered. 

To  meet  this  contention  the  defendant  in 
error  insists  that  she  was  not  required  by 
the  court  to  state  her  grounds  of  demurrer, 
but  tliat  she  did  so  voluntarily,  and  that 
therefore  the  statute  does  not  apply;  but 
to  this  contention  we  are  unable  to  give 
our  sanction.    By  coming  forward  and  stat- 
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ing  in  writing  lier  grounds  of  demurrer,  the 
■court  and  the  opposite  party  were  disarmed. 
It  would  have  been  a  superfluous  and  idle 
thing  to  require  the  plaintlflF  to  do  that 
which  she  had  alrea'dy  done  of  her  own  ac- 
cord, and  counsel  and  the  opposing  party 
<!Ould  safely  rely  upon  the  written  statement 
of  the  plaintiff  as  constituting  the  sole 
ground  of  demurrer  with  respect  to  the  de- 
fendant's plea  in  abatement 

Defendant  in  error  relies  upon  sections 
7424,  7425,  of  Thompson's  Commentaries  on 
the  Law  of  Corporations,  from  which  it  ap- 
pears that  in  some  of  the  states  a  corpora- 
tion is  held  to  reside  wherever  it  exercises 
its  franchise,  and  upon  section  7426,  from 
which  it  appears  that  in  some  of  the  states 
a  corporation,  for  the  purposes  of  jurisdic- 
tion, is  deemed  to  reside  throughout  the  en- 
tire ihnits  of  the  state,  and  especially  in 
those  counties  where  it  carries  on  its  busi- 
ness and  exercises  its  franchises,  and  is 
hence  suable  in  any  county  where  it  has  an 
agent  upon  whom  process  against  it  may 
lawfully  be  served.  "But,"  says  the  au- 
thor, "it  should  be  carefully  kept  in  mind 
that  this  rule  is  not  so  much  a  theory  of 
the  courts  as  to  the  legal  situs  of  a  corpo- 
ration for  the  purposes  of  jurisdiction  as  it 
is  a  rule  in  particular  states,  founded  on  the 
express  Uinguage  of  statutes,  and  that,  in 
so  far  as  the  states  have  the  same  rule,  it 
is  rather  a  rule  depending  upon  a  concur- 
rence of  Judicial  decisions." 

Section  7427  of  the  same  worlc  says:  "In 
the  absence  of  special  statutory  provisions 
relating  to  the  venue  of  civil  actions  by  and 
against  corporations,  it  is  a  sound  conclu- 
sion that  the  same  rules  prevail  which  have 
been  established  by  general  statutes;  in 
other  words,  that  the  same  rules  prevail  in 
the  case  of  corporations  as  in  the  case  of 
natural  persons.  It  has  been  so  held  in  re- 
spect of  actions  by  corporations.  So  a  con- 
stitutional provision  requiring  all  civil  cases 
to  be  tried  in  the  county  in  which  the  de- 
fendant resides  is  held  to  apply  to  corpora- 
tions as  well  as  to  natural  persons." 

Section  7428  states  the  law  very  nearly  in 
accordance  with  our  statute.  "Another  rule, 
founded  entirely,  it  may  be  assumed,  on 
constitutional  and  statutory  provisions,  is  to 
the  effect  that,  a  corporation  being  a  resi- 
dent of  the  state  for  jurisdictional  purposes, 
an  action  against  it  may  be  brought  in  the 
county  where  the  injury,  which  is  the  special 
matter  of  the  action,  was  done,  or  where  the 
contract,  which  is  the  subject  of  the  action, 
was  brolcen,  or  (at  the  pleasure  of  the  plain- 
tiff) hi  the  county  where  the  chief  office  or 
place  of  business  of  the  corporation  is  sit- 
uated." 

1.  Barton's  Law  Practice  (2d  Ed.)  S  9, 
states  the  general  rule  to  be  that  transitory 
actions  "may  be  brought  against  a  party 
wherever  he  may  be  found  and  served  with 
process,  no  matter  where  he  may  reside,  or 


where  the  cause  of  action  arose.  The  stat- 
ute declaratory  of  the  jurisdiction,  territo- 
rially, of  the  courts,  provides  that  actions  or 
suits,  unless  it  be  otherwise  specially  pro- 
vided, shall  be  brought  in  any  county  or 
corporation  wherein  any  of  the  defendants 
may  reside;  against  a  corporation  wherein 
its  prhicipal  office  is,  or  chief  officer  resides; 
if  upon  a  policy  of  insurance,  wherein  the 
property  insured  was  situated,  or  the  per- 
son whose  life  was  insured  resided  at  the 
date  of  the  policy  of  insurance;  if  to  re- 
cover land,  or  subject  it  to  a  debt,  or  be 
against  a  defendant  who  resides  without, 
but  has  estate  or  debts  due  him  within,  this 
state;  or  be  against  a  foreign  corporation, 
in  the  county  or  corporation  wherein  such 
land,  estate,  or  debts,  or  any  part  thereof, 
may  be.  ♦  ♦  ♦  An  action  may  also  be 
brought  in  any  county  or  corporation  where- 
i4  the  cause  of  action,  or  any  part  thereof, 
may  arise,  although  none  of  the  defendants 
reside  therein.  But  this  last  provision  is 
subject  to  the  qualification,  contained  In 
section  3220  of  the  Code,  that  process  issued 
against  a  defendant  under  section  3215,  un- 
less the  defendant  be  a  railroad,  express, 
canal,  navigation,  turnpike,  telegraph,  or  tel- 
ephone company,  and  in  certain  other  cases, 
to  answer  in  any  action,  shall  not  be  directed 
to  an  officer  of  any  county  or  corporation 
other  than  that  wherein  the  action  is 
brought"  Further  on  in  this  same  section 
the  author  remarks  that  "by  reading  sec- 
tions 321^.  3215,  and  3220  together,  we  find 
that  an  action  may  be  maintained  against 
a  railroad,  canal,  turnpike,  express,  naviga- 
tion, telephone,  or  telegraph  company  in  any 
county  or  corporation  in  which  the  cause  of 
action  or  any  part  thereof,  arose,  whether 
said  corporation  was  incorporated  by  the 
laws  of  this  state,  or  any  other  state  or 
county,  provided  It  is  transacting  business 
in   this  state." 

In  section  84,  speaking  of  "Direction  and 
Service  of  the  Writ"  the  learned  author 
says:  "Where  the  defendant  resides  or  hap- 
pens to  be  in  the  same  county  or  city  where 
the  cause  of  action  arose,  there  is  no  dif- 
ficulty about  the  writ  nor  is  there  any 
trouble  in  suing  a  defendant  in  a  transito- 
ry action  wherever  he  resides.  Confusion 
has  arisen,  however,  where  suits  have  been 
brought  in  a  county  or  city  where  the  cause 
of  action  did  not  arise  or  the  defendant  re- 
side, but  where  he  happened  to  be  at  the 
time  of  the  service  of  the  writ  In  such  a 
case  the  action  may  be  defeated  by  a  plea 
in  abatement  But,  even  if  the  suit  be  in- 
stituted in  the  county  or  city  where  the 
cause  of  action  arose,  the  writ  cannot  ex- 
cept in  the  cases  hereafter  mentioned,  be 
sent  to  another  county  or  city  to  be  served. 
If  it  be  so  sent  the  action  may  be  defeated 
without  plea  in  abatement;  for  the  service 
of  such  a  writ  is  simply  void,  and  an  ap- 
pearance to  contest  it  will  not  be  regarded  as 
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an  appearance  on  the  merits^  or  as  a  waiver 
of  the  question  of  Jurisdiction." 

We  have  no  decision  upon  our  statutes  af- 
fecting this  subject  as  they  now  stand  In 
the  Ck)de,  and  we  have  therefore  gone  more 
fully  Into  the  subject  than  might  otherwise 
have  been  necessary. 

We  are  of  opinion  that  the  circuit  court 
erred  In  sustaining  the  demurrer  to  the  plea, 
and  that  for  this  error  its  Judgment  should 
be  reversed,  the  plea  to  the  Jurisdiction 
sustained,  and  the  suit  of  the  plaintiff  in 
the  circuit  court  of  Scott  county  dismissed. 


a07  Va.  266) 

ALBERT  V.  TIDEWATER  RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
12,  1907.) 

1.  Evidence— Parol    Evidence— Admissibil- 
ity—Vabyino  Tebms  of  Contract. 

In  a  salt  for  the  specific  i>erformance  of  a 
contract  binding  an  owner  to  convey  to  a  rail- 
way company  a  right  of  way  50  feet  wide  on 
each  side  of  the  center  line  thereof  as  finally 
located  at  $100  per  acre,  evidence  that  the  line 
of  the  railwav  bad  been  located  prior  to  the 
execution  of  the  contract,  that  the  owner  knew 
thereof,  and  that  a  portion  of  the  right  of  way 
included  a  part  of  a  right  of  way  previously 
conveyed  by  the  owner  to  the  company,  was  ad- 
missible to  explain  the  ambiguity  in  the  contract 
arising  from  the  fact  that  the  two  rights  of  way 
covered  part  of  the  same  land,  and  to  show  that 
the  company  should  pay  only  for  the  land  not 
previously  conveyed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  |  2083.] 

2,  Railroads— Right  or  Way— Contractts— 
Construction. 

A  railway  company  purchased  a  right  of 
way  and  obtained  a  deed  therefor.  Subsequent- 
}j  the  grantor  and  the  company  entered  into  a 
contract  binding  the  owner  to  convey  to  the 
company  a  right  of  way  50  feet  wide  on  each 
side  of  the  center  line  thereof  as  finally  located 
in  consideration  of  $100  per  acre,  and  binding 
the  company  to  reconvey  the  right  of  way 
previously  conveyed  to  it,  and  providing  that  it 
should  receive  a  specified  credit  for  such  recon- 
yeyance.  The  parties  knew  at  the  time  of  the 
execution  of  the  contract  that  the  location  of 
the  right  of  way  therein  referred  to  covered 
about  half  of  the  right  of  way  conveyed  by  the 
deed,  and  that  the  company  would  acquire  about 
10  acres  of  new  land  and  would  abandon  about 
8  acres  of  the  right  of  way  conveyed  by  the 
deed.  Held,  that  the  company  was  required  to 
pay  $100  per  acre  for  the  new  land  and  recon- 
vey that  portion  of  the  old  right  of  way  not 
used,  for  which  it  was  entitled  to  the  specified 
credit. 

Appeal  from  Circuit  Court,  Montgomery 
County. 

Suit  by  the  Tidewater  Railway  Company 
against  one  Albert  From  a  decree  for  com- 
plainant, defendant  appeals.    Affirmed. 

J.  C.  Wysor,  for  appellant  Robertson, 
Hall  &  Woods,  A.  A.  Phlegar,  and  Jno.  R. 
Johnson,  for  appellee. 

HARRISON,  J.  This  suit  was  brought  for 
the  construction  and  specific  performance  of 
m.  contract  for  the  sale  of  a  strip  of  land, 
boiight  l^  the  appellee  railway  company  from 


the  appellant  as  a  right  of  way  for  Its  rail- 
road. 

It  appears  that  In  March,  1905,  appellee 
bought  and  paid  for  a  right  of  way  for  Its 
railroad  through  the  lands  of  appellant  and 
received  a  deed  therefor.  This  deed  contains 
a  provision  that  the  appellee  shall  have  the 
right  thereunder  to  shift  or  change  the  cen- 
ter line  of  the  right  of  way  to  either  side  a 
distance  of  not  more  than  20  feet  at  any 
point,  and  that,  If  any  such  change  is  made 
in  the  location  of  the  center  line,  the  rail- 
road company  shall.  If  the  additional  land 
taken  be  on  the  north  side  of  the  right  of 
way,  pay  therefor  at  the  rate  of  $25  per 
acre,  and  If  on  the  south  side,  at  the  rate  of 
$100  per  acre.  This  provision  shows  that  at 
the  time  the  deed  of  March,  1005,  was  made 
some  change  In  the  location  of  the  right  of 
way  therein  provided  for  was  regarded  by 
the  parties  as  probable. 

The  contract  we  are  now  asked  to  construe 
and  enforce  was  an  option  contract,  in  writ- 
ing, dated  December  27,  1905,  which  provides 
that,  in  consideration  of  the  appellee  company 
adopting  as  a  location  for  Its  railway  a  line 
crossing  the  lands  of  the  appellant,  he  would 
convey  to  the  company,  upon  demand,  a 
right  of  way  100  feet  wide— that  is  to  say, 
50  feet  wide  on  each  side  of  the  center  line 
of  the  right  of  way,  as  finally  located— to- 
gether with  such  additional  land  as  should 
be  required  for  slopes,  etc.;  and  as  an  addi- 
tional consideration  the  appellee  agreed  to 
pay  the  appellant  $100  per  acre  for  each  acre, 
to  reconvey  the  land  theretofore  conveyed  to 
the  company,  and  to  receive  a  credit  of  $200 
therefor.  Under  this  contract  the  appellee 
had  ao  days  In  which  to  elect  and  give  notice 
that  It  would  take  the  land,  and  a  reasonable 
time  thereafter  to  make  the  necessary  surveys 
and  examination  of  the  title  for  an  apt  and 
proper  deed,  which  the  appellant  was  to  exe- 
cute and  deliver  on-demand.  It  further  ap- 
pears that  the  appellee  company,  immediately 
after  the  execution  of  this  option  contract  en- 
tered upon  the  strip  of  land  in  question,  and 
began  the  construction  of  its  railroad,  and 
gave  notice  that  it  required  a  deed  therefor.' 
The  strip  of  land  thus  taken  and  now  occu- 
pied by  the  appellee  contains  18.76  acres,  of 
which  8.46  acres  Is  part  of  the  original  right 
of  way  which  was  <?onveyed  to  the  appellee. 

The  contention  of  the  appellant  is  that  un- 
der the  terms  of  the  option  contract  of  De- 
cember, 1905,  he  Is  entitled  to  compensation 
at  the  rate  of  $100  per  acre  for  the  whole  of 
the  18.76  acres  contained  in  the  finally  ea- 
tablished  right  of  way,  or  $1,876,  less  the  $200 
which  the  contract  provides  he  shall  pay  for 
a  reconveyance  of  the  right  of  way  originally 
adopted;  that  according  to  the  strict  letter  of 
the  contract  he  might  have  the  right  to  re- 
quire the  appellee  to  establish  Its  right  of 
way  over  altogether  new  land  and  reconvey 
to  him  the  whole  of  the  old  right  of  way,  but 
that.  Inasmuch  as  the  company  has  retained 
for  Its  right  of  way  a  portion  of  the  land  for 


576 


6S  SOUTHBASTBRN  RBPORTEE. 


(Va. 


vfbich  It  already  bas  a  deed,  be  is  willing  to 
permit  appellee  to  remain  in  undisturbed 
possession  of  tbe  rigbt  of  way  it  baa  taken 
upon  tbe  terms  tbat  it  pay  to  bim  $100  per 
acre  for  tbe  entire  strip  now  covered  by  tbe 
rigbt  of  way,  notwithstanding  tbe  fact  tbat 
appellee  bad  bougbt  and  paid  for  and  already 
bad  a  deed  to  a  large  portion  of  sucb  strip — 
tbe  tbeory  being  tbat,  wben  tbe  railroad  com- 
pany closed  tbe  option  contract  of  December, 
1905,  tbe  old  line  became,  in  equity,  tbe  prop- 
erty of  appellant,  and  tbat  wben  tbe  new  line 
was  located,  wbicb  included  part  of  tbe  origi- 
nal line,  it  was  in  its  entirety  a  taking  of 
appellant's  land,  for  wbicb  it  was  agreed 
tbat  $100  per  acre  sbouid  be  paid.  Tbe  re» 
suit  of  this  contention  would  be  that  tbe  rail- 
road company  would  bave  to  pay  appellant 
$100  per  acre  for  land  it  bad  already  bougbt 
from  appellant  and  paid  for  at  tbe  agreed 
price  of  $28  per  acre. 

Tbis  construction  of  tbe  contract  is  vigor- 
ously contested  by  tbe  appellee;  it  being  in- 
sisted on  its  behalf  tbat  tbe  correct  interpre- 
tation of  tbe  contract  and  tbe  understand- 
ing of  tbe  parties,  as  shown  by  tbe  surround- 
ing facts  and  circumstances,  was  tbat  tbe 
railroad  company  was  liable  to  tbe  appellant 
for  tbe  10.3  acres  of  new  land  taken  by  it  at 
tbe  rate  of  $100  per  acre,  or  $1,090,  less  $200 
wbicb  tbe  appellant  must  pay  for  tbe  8.46 
acres  of  the  original  strip  not  used  by  ap- 
pellee, which  It  is  ready  and  oCTers  to  recon- 
vey  to  tbe  appellant— in  other  words,  that, 
in  addition  to  tbe  $448  paid  for  the  original 
strip,  appellant  owes  for  tbe  rigbt  of  way 
last  established  $830  in  money  and  a  recon- 
veyance to  appellant  of  8.46  acres  of  tbe 
land  taken  in  tbe  first  instance. 

It  appears  from  tbe  record  tbat  wben  tbe 
contract  of  December  27, 1905,  was  made,  tbe 
line  of  tbe  right  of  way  contemplated  by  it 
bad  been  finally  located  for  nearly  four 
months.  It  further  satisfactorily  appears 
that  tbis  location  was  known  to  tbe  appel- 
lant when  the  contract  was  made.  He  saw 
a  considerable  portion  of  each  line  run.  He 
saw  t^at  the  stakes,  put  in  tbe  ground  to 
mark  out  tbe  line,  crossed  at  various  places 
tbe  two  locations;  and  he  bad  made  a  deed 
for  tbe  first  location,  wbicb  described  it 
with  minuteness.  With  tbe  agent  of  tbe 
company,  who  went  to  bis  bouse  to  get  tbe 
contract  of  December  27,  1905,  be  went  over 
a  large  part  of  tbe  last  line,  and  at  tbe 
agent's  request  showed  bim  tbe  first  line, 
wbicb  had  been  somewhat  obscured  by  tbe 
removal  of  stakes.  Under  these  circumstan- 
ces it  cannot  be  doubted  tbat  wben  tbe  con- 
tract of  December,  1905,  was  executed,  ap- 
pellant knew  tbat  tbe  new  location  occupied 
a  large  portion  of  tbe  old. 

It  is,  however,  earnestly  urged  that  tbe  tes^ 
tlmony  taken  by  tbe  appellee  was  for  tbe 
purpose  of  varying  a  plain  and  unambiguous 
written  contract,  and  tbat  the  objection  there- 
to of  tbe  appellant  should  have  been  sustain- 
ed. 


It  Is  undoubtedly  true  that  parol  evidence 
is  not  admissible  to  alter  or  vary  tbe  terms 
of  a  plain,  unambiguous  contract  But  it 
is  equally  true  tbat  tbe  light  enjoyed  by  the 
parties  when  the  contract  was  made  can  l>e 
shed  upon  the  transaction  in  aid  of  a  proper 
construction,  where  tbe  language  of  tbe  con- 
tract is  ambiguous  and  leaves  its  interpreter 
in  doubt  as  to  tbe  meaning  and  purpose  of 
the  parties.  Lowrey  v.  Hawaii,  206  U.  S. 
206,  27  Sup.  Gt  622,  51  L.  Ed.  1026;  Talbot  v. 
R.  &  D.  B.  Co.,  31  Orat  685,  689. 

In  the  case  last  cited  Judge  Burks  says: 
"To  ascertain  the  intent  of  the  parties  is  said 
to  be  tbe  fundamental  rule  in  the  construc- 
tion of  agreements  (Canal  Co.  v.  Hill,  15  Wall. 
U.  S.  94,  21  L.  Ed.  64);  and  in  such  con- 
struction courts  look  to  tbe  language  employ- 
ed, the  subject-matter,  and  surroimdlng  cir- 
cumstances. They  are  never  shut  out  from 
the  same  light  which  the  parties  enjoyed 
wben  tbe  contract  was  executed,  and  in  tbat 
view  they  are  entitled  to  place  themselves 
in  the  same  situation  which  the  parties  who 
made  tbe  contract  occupied,  so  as  to  view 
the  circumstances  as  they  viewed  them,  and 
so  to  judge  of  the  meaning  of  the  words  and 
of  tbe  correct  application  of  tbe  language 
to  tbe  things  described"— citing  Nash  v. 
Towne,  6  WalU  (U.  S.)  689,  699,  18  Lu  Ed. 
527;  Maryland  v.  Railroad  Co.,  22  Wall.  (U. 
S.)  105,  22  L.  Ed.  713;  Moran  v.  Prather,  23 
Wall.  (U.  S.)  492,  501,  23  li.  Ed.  121. 

In  the  case  of  Southern  R.  Co.  v.  Franklin, 
etc..  R.  Co.,  96  Va.  693,  32  S.  E.  485,  44  L. 
R.  A.  297,  Judge  Riely  says:  **It  is  proper 
to  observe  tbat  a  court,  in  construing  an 
agreement  whose  language  leaves  in  doubt 
its  meaning  as  to  the  particular  matter  in 
controversy,  in  order  to  ascertain  tbe  in- 
tention of  the  parties,  should  have  regard  to 
the  occasion  which  gave  rise  to  tbe  contract, 
the  obvious  design  of  the  parties,  and  the  ob- 
ject to  be  attained,  as  well  as  the  language 
of  the  instrument  itself,  and  give  tbe  agree- 
ment that  construction  wbicb  will  effectuate 
the  real  intent  and  meaning  of  the  parties  as 
thus  ascertained  from  the  entire  instrument 
and  by  reference  to  tbe  circumstances  attend- 
ing the  maklng^'of  it** 

In  the  case  at  bar  it  does  not  appear  on  the 
face  of  the  contract  that  the  old  and  new 
locations  touch  at  any  point,  and  if  they  did 
not  touch  there  would  be  no  ambiguity  or  dis- 
pute about  tbe  contract  But,  when  it  ap- 
pears that  the  two  lines  cover  much  of  the 
same  land,  an  ambiguity  arises  at  once,  and 
the  question  must  be  answered:  What  land 
did  the  parties  intend,  by  tbe  language  used, 
should  be  paid  for  at  the  rate  of  $100  per 
acre?  When  the  court  knows  what  the  par- 
ties  knew  at  tbe  time  tbe  contract  was  made, 
the  difficulty  is  easily  solved.  As  already 
seen,  the  parties  knew  tbat  the  location  of 
the  new  right  of  way  covered  about  one- 
half  of  the  old,  and  tbat  tbe  company  would 
acquire  about  10  acres  of  new  land  and 
abandon  about  8  acres  of  tbe  old*  whidi  at 
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$200  in  gross  was  less  than  the  appellant  had 
received  for  it. 

We  are  of  opinion  that,  when  the  contract 
is  read  in  the  light  of  the  facts  disclosed  by 
the  pleadings  and  the  evidence  adduced,  it  Is 
very  clear  that  the  parties  never  contemplat- 
ed that  the  railroad  company  was  to  be  re- 
quired to  pay  appellant  ^100  per  acre  for 
such  of  its  own  land  as  it  might  see  fit  to 
retain  and  use  in  locating  the  new  right  of 
way  agreed  upon;  the  only  reasonable  con- 
struction of  the  contract  of  December,  1907, 
being  that  the  company  should  pay  appel- 
lant $100  per  acre  for  the  10.3  acres  of  new 
land  acquired  by  it  and  embraced  in  the  final 
location,  and  should  reconvey  to  appellant 
that  portion  of  the  old  line  not  used  as  part 
of  the  new  right  of  way,  for  which  recon-f 
veyance  the  railroad  company  was  to  have 
a  credit  of  $200. 

The  circuit  court  having  reached  this  con- 
clusion, its  decree  must  be  affirmed. 

a07  Va.  808) 

EMERSON  et  al.  v.  STRATTON  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
12,  1907.) 

1.  Vendor  and  PtJBCHASEBr— Sale  in  Oboss. 

A  sale  of  real  estate,  where  the  quantity 
is  referred  to  in  the  contract  and  the  language 
does  not  plainly  indicate  that  the  parties  intend 
a  sale  in  gross,  will  be  presumed,  until  the  con- 
trary is  shown,  to  be  a  sale  by  the  acre. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  95,  132.] 

2.  Evidence  —  Parol     Evidence     Varying 
Writino — Deeds. 

Evidence  to  rebut  the  presumption  on  a 
sale  of  real  estate,  where  the  quantity  is  re- 
ferred to  in  the  contract  and  the  lan^age  does 
not  i)Iainly  indicate  that  the  parties  intended  a 
sale  in  gross,  that  such  sale  is  by  the  acre,  and 
to  show  that  the  same  was  in  gross,  does  not 
contradict  or  vary  the  deed  in  any  particular, 
but  merely  establishes  an  understanding  col- 
lateral to  the  written  contract,  to  be  governed 
at  ail  events  by  the  estimated  quantity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  2032.] 

8.  Vendor  and  Purchaser— Sale  in  Gross. 
That  the  purchase  money  for  land  is  not 
an  equimultiDle  of   the  number  of  acres  is  at 
least  persuasive  evidence  that  the  contract  was 
not  by  the  acre. 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dig. 
▼ol.  48,  Vendor  and  Purchaser,  {$  95,  132-135.] 

4.  Same— Evidence— Sufficiency. 

In  an  action  to  recover  for  an  excess  of 
land  conveyed,  founded  on  a  claim  of  mutual 
mistake  as  to  the  quantity  thereof,  the  uncon- 
tradicted evidence  of  the  grantee  held  sufficient 
to  overcome  the  presumption  that  the  sale  was 
by  the  acre,  and  to  show  that  the  quantity  did 
not  inflnence  the  price  paid  for  the  land. 

5.  Same— Recovery. 

Where,  on  a  sale  of  land  by  the  acre,  by 
mutual  mistalce  in  the  estimated  quantity  more 
land  is  included  than  supposed,  vendor's  recov- 
ery mast  be,  in  the  first  instance,  against  his 
immediate  vendee. 

Appeal  from  Circuit  Court,  Wise  County. 

Bill  by  F.  A.  Stratton  against  Albert  E. 
Emerson  and  others.  Judgment  for  com- 
plainant, and  certain  defendants  appeaL  Re> 
rened  and  rendered. 
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Ayers  &  Fulton  and  T.  E.  EIliso'D,  for  ap- 
pellants. Bond  &  Bruce  and  Vicars  &  Peery, 
for  appellees. 

HARRISON,  J.  This  record  shows  that 
in  April,  1887,  J.  F.  Johnson  and  wife  sold 
and  conveyed  to  F.  A.  Stratton  83.50  acres 
of  land,  more  or  less,  in  Wise  county,  at  $2 
per  acre.  It  further  appears  that  in  the 
same  month  and  year  E.  M.  EHilton,  as  com- 
missioner of  the  circuit  court  of  Wise  coun- 
ty, conveyed  to  F.  A.  Stratton,  at  the  request 
of  Mrs.  Johnson,  the  grantor  in  the  deed  first 
mentioned,  two  tracts  of  land  in  the  same 
county,  containing  1,064.50  acres,  which  she 
had  purchased  for  $5d9.65  under  a  decree  of 
the  court  in  a  chancery  suit  then  pending. 
This  conveyance  described  the  land  conveyed 
as  1,064.50  acres,  more  or  less,  and  by  metes 
and  bounds,  as  shown  by  a  survey  thereof 
which  Mrs.  Johnson  had  caused  to  be  made. 

In  July,  1888,  F.  A.  Stratton  and  wife  con- 
veyed, by  one  deed,  these  lands  to  H.  M.  Her- 
bert In  this  deed  the  two  tracts  are  de- 
scribed separately  by  the  same  metes  and 
bounds  already  mentioned,  and  as  containing 
83.50  acres,  more  or  less,  in  the  one  case,  and 
1,064.50  acres,  more  or  less,  in  the  other. 
The  consideration  stated  on  the  face  of  this 
deed  is  the  lump  sum  of  $5,400  for  the  two 
tracts,  aggregating  1,148  acres.  In  Decem- 
ber, 1894,  H.  M.  Herbert  and  wife  conveyed 
the  same  two  tracts  of  land  by  the  same  de- 
scription to  Albert  E.  Emerson;  the  consid- 
eration stated  on  the  face  of  this  deed  being 
the  lump  sum  of  $5100,  or  $300  less  than 
the  grantor  had  given.  In  December,  1898, 
Albert  E.  Emerson  and  others  sold  and  con- 
veyed the  same  boundary  of  land  to  N.  B. 
Dotson,  the  present  owner. 

The  bill  in  this  case  was  filed  in  August, 
1903,  by  F.  A.  Stratton,  the  grantor  in  the 
deed  made  in  1888  to  H.  M.  Herbert,  against 
the  appellant  Albert  E.  Emerson  and  others, 
alleging  that  he  had  recently  and  within  the 
preceding  year  learned  that  the  lands  con- 
veyed by  him  to  H.  M.  Herbert  as  1,148  acres 
had  since  been  accurately  surveyed  and  found 
to  contain  1,267.69  acres,  or  119.69  acres  more 
than  he  and  his  grantee  supposed  at  the 
time  he  sold  and  conv^ed  the  same ;  that  he 
had  sold  the  land  at  $4.70i  10/287  per  acre, 
making  the  aggregate  of  $5,400,  which  was 
the  lump  sum  stated  on  the  face  of  the  deed 
to  he  the  consideration;  that  at  the  time  of 
the  execution  of  the  deed  both  he  and  his 
grantee  believed  that  the  land  conveyed  was 
only  1,148  acres,  and  that  the  true  acreage 
and  consideration  was  omitted  from  the  deed 
by  the  mutual  mistake  of  both ;  that  the  ex- 
cess of  land  at  $4.70110/237  per  acre  would 
amount  to  $563,  with  interest  thereon  from 
the  date  of  the  deed — and  the  ppayer  is  that 
the  complainant  may  have  a  decree  for  $563 
and  interest  thereon  from  July  2,  1888,  and 
that  the  land,  or  so  much  thereof  as  may  be 
necessary,  shall  be  sold  to  satisfy  the  same. 
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The  record  shows  that  20.87  acres  of  this 
land  belonged  by  paramount  title  to  O.  M. 
Vicars  and  others,  so  that,  if  the  complain- 
ant was  entitled  to  recover  at  all,  it  could 
only  be  for  an  excess  of  09.32  acres,  instead 
of  119.69  acres. 

The  appellants,  Albert  E.  Emerson  and 
others,  filed  their  answer  to  this  bill,  specific- 
ally denying  that  the  lands  were  sold  by 
the  complainant,  Stratton,  to  H.  M.  Herbert 
at  the  price  of  $4.70iio/,g7  per  acre,  that 
such  sale  was  by  the  acre,  that  there  was  any 
mistake  by  which  the  true  acreage  and  con- 
sideration were  omitted  from  the  deed,  and 
that  there  was  any  mistake  whatsoever  in 
the  deed  for  which  the  same  should  be  re- 
formed or  corrected.  They  further  aver  that 
th^  are  innocent  purchasers  of  the  land« 
without  notice  of  the  pretended  claim  of  F. 
A.  Stratton  to  a  lien  thereon,  which  neither 
of  them  ever  heard  of  until  the  institution 
of  this  suit,  long  after  they  had  purchased 
the  land,  paid  in  full  therefor,  and  received 
and  recorded  a  deed  for  the  same  from  their 
vendor,  H.  M.  Herbert 

At  the  December  term  of  the  circuit  court 
EUender  M.  Johnson,  the  vendor  of  the  land 
to  the  complainant,  F.  A.  Stratton,  was  al- 
lowed to  file  her  petition  in  the  cause,  in 
which  she  alleges  that  her  sale  to  the  com- 
plainant, Stratton,  was  by  the  acre;  that 
she  sold  the  several  tracts,  described  as  con- 
taining 1,148  acres,  to  Stratton  at  $2  per 
acre — and  alleging  a  mistake  and  recent  dis- 
covery thereof  substantially  as  claimed  in 
the  bill  of  Stratton,  and  claiming  that  by 
reason  of  the  excess  now  shown  to  exist  she 
is  entitled  to  recover  the  value  thereof  at 
|2  per  acre,  with  interest 

The  appellants  filed  an  answer  to  this  peti- 
tion, in  which  they  admit  that  petitioner  sold 
the  83.5  acres  of  land,  described  in  the  deed 
of  April,  1887,  to  F.  A.  Stratton  by  the  acre, 
but  they  deny  that  the  1,064^  acres,  which 
was  conveyed  to  Stratton  by  the  commission- 
er at  the  request  of  petitioner,  was  a  sale  by 
the  acre,  and  insist  that  it  was  a  sale  by  the 
boundary.  They  deny  generally  all  equities 
alleged  in  the  petition,  and  insist  that  they 
are  innocent  purchasers  of  the  land  In  ques- 
tion for  a  valuable  consideration,  without 
notice  or  knowledge  of  the  petitioner's  pre- 
tended claim. 

At  the  November  term,  1906,  the  circuit 
court  decreed  that  the  sale  by  Stratton  to 
Herbert  was  a  sale  by  the  acre,  and  not  in 
gross;  that  the  sale  by  Mrs.  Johnson  to  Strat- 
ton was  also  a  sale  by  the  acre,  and  not  in 
gross;  that  the  excess  in  acreage  was  119.69 
acres,  less  20.37  acres;  that  F.  A.  Stratton 
was  entitled  to  compensation  from  H.  M. 
Herbert  at  $4.70iio/jgY  per  acre  for  such 
excess,  and  EUender  M.  Johnson  was  entitled 
to  compensation  for  the  same  at  the  rate  of 
$2  per  acre;  that  Stratton  had  a  lien  on  the 
land,  except  the  20.37  acres,  for  $467.20,  with 
Interest  thereon  from  July  2,  1888;  and  that 


Mrs.  Johnson  was  entitled  to  1198.64,  with 
interest  from  April  8,  1887,  to  be  paid  out 
of  the  recovery  in  favor  of  her  vendee,  Strat- 
ton. The  decree  tlien  appointed  a  commis* 
sioner  to  sell  the  lands,  except  the  20.37 
acres,  or  so  much  thereof  as  should  be  neoes^ 
sary  unless  the  lien  thereby  established 
should  be  paid  within  30  days.  From  this 
decree  the  present  appeal  waa  allowed.  - 

While  contracts  of  hazard  are  not  invalid, 
they  are  not  regarded  with  favor  by  courts 
of  equity.  Every  sale,  therefore,  of  real  es- 
tate, where  the  quantity  Is  referred  to  in  the 
contract,  and  when  the  language  of  the  con- 
tract does  not  plainly  Indicate  that  the  par- 
ties Intended  a  sale  in  gross,  must  be  pre- 
sumed to  be  a  sale  by  the  acre.  B^ r^  v. 
Flshburne,  104  Ya.  459,  51  S.  B.  827;  Hull  v. 
Watts,  95  Ya.  10,  27  S.  E.  829.  This  pre- 
sumption, however,  may  be  met  and  over- 
come by  proof  that  the  parties  agreed  to  be 
governed  at  all  events  by  the  estimated 
quantity.  Such  proof  does  not  contradict  or 
vary  the  deed  in  any  particular.  It  merely 
establishes  an  understanding  collateral  to 
the  written  contract  and  makes  it  clear  that 
no  such  mistake  was  made  as  furnishes 
ground  for  relief  in  equity.  Blessing  v. 
Beatty,  1  Rob.  287;  Caldwell  v.  Craig,  21 
Grat  182;  Boschen  T.  Jurgens,  92  Ya.  756, 
24  S.  E.  390. 

In  the  case  of  Blessing  y.  Beatty,  supra. 
Judge  Baldwin  says:  '*The  principle  upon 
which  equity  gives  relief  in  such  cases  of 
deficiency  or  excess  in  the  estimated  quan- 
tity upon  the  sale  of  land  I  understand  to  be 
that  of  mistake — ^whether  the  mutual  mis- 
take of  the  parties,  or  the  mistake  of  one  of 
them  occasioned  by  the  fraud  or  culpable 
negligence  of  the  other." 

The  mistake  must  be  cleariy  proved,  es- 
pecially In  a  case  like  this,  where  there  has 
been  so  great  a  lapse  of  time  and  such  fre- 
quent alienations  of  the  property,  founded 
on  the  assumption  that  there  was  no  mistake. 
Jones  V.  Tatum,  19  Grat  736. 

In  the  case  at  bar  no  fraud  is  alleged  or 
proven.  The  complainant  founds  his  case 
upon  the  ground  that  both  be  and  his  grantee 
were  mistaken  as  to  the  number  of  acres 
the  land  contained.  We  are  of  opinion  tbat 
the  facts  established  satisfactorily  show  that 
the  deed  of  July,  1888,  from  F.  A.  Stratton 
to  H.  M.  Herbert  was  not  intended  by  the 
parties  as  a  consummation  of  a  sale  by  the 
acre  of  the  land  thereby  conveyed.  Under 
the  case  made  by  the  bill,  Stratton  sold  the 
land  to  Herbert  at  $4.70  "•/ter  per  acre.  T6 
say  the  least  this  is  a  most  unusual,  if  not 
remarkable,  price  per  acre  to  have  been 
agreed  upon  for  land.  The  price  by  the  acre 
is  not  stated  in  the  deed,  but  the  round  siim 
of  $5,400  is  given  as  the  consideration  for 
the  land  conveyed.  When  the  purchase  mon- 
ey for  land  is  not  an  equimultiple  of  the 
number  of  acresv  It  is  at  least  persuasive 
evidence  that  the  contract  was  not  h7  the 
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acre.  Keytona  v.  BrawfordSt  5  Lei£^,  41,  50; 
Jones  T.  Tatnm,  supra;  Farrlw  t.  Reynolds, 
88  Va.  141,  147,  13  S.  B.  3»3. 

Every  material  allegation  of  the  bill  Is 
denied  by  the  answtf.  There  Is  no  proof  to 
sustain  the  allegation  of  mutual  mistake, 
upon  which  the  complainant  grounds  his 
right  to  recover.  On  the  contrary,  the  testi- 
mony of  H.  M.  Herbert  distinctly  disproves 
such  allegation,  and  shows  clearly  that  the 
real  transaction  between  the  parties  was  an 
exchange  of  the  land  conveyed  for  Indiana 
property,  consisting  of  land,  town  lots,  and 
houses.  In  which  exchange  Herbert  paid 
Stratton  a  difference  of  about  $1,400  In 
money,  and  further  shows  that  no  mistake 
occurred  between  Stratton  and  Herbert  as 
to  the  true  acreage,  that  the  sale  was  by  the 
boundary,  and  that  Stratton  stated  at  the 
time  that  he  did  not  know  the  correct  acre- 
age, but  thought  the  land  would  run  out  more 
than  1,148  acres  on  an  accurate  survey.  This 
evidence  stands  uncontradicted  by  any  one. 
After  more  than  15  years  of  silent  acqui- 
escence In  the  sale  that  he  made,  Stratton 
is  not  put  on  the  stand  to  question  the  truth 
of  the  statements  made  by  his  immediate 
grantee. 

Without  considering  other  strong  corrobo- 
rative circumstances,  we  think  the  uncontra- 
dicted testimony  of  Herbert  alone  Is  suffi- 
ciently clear  and  explicit  to  overcome  the 
presumption  that  the  sale  in  question  was 
by  the  acre,  and  to  show  that  the  quantity 
did  not  influence  the  price  paid  for  the  land. 
The  record  Justifies  the  conclusion  that 
Stratton  was  willing  to  take  In  the  Indiana 
property  at  about  $4,000;  that  he  wanted 
about  $1,400  in  money,  and  to  get  the  mat- 
ter closed  was  willing  to  reduce  the  price  of 
his  land  from  $5,500,  the  sum  originally  ask- 
ed, to  $5,400,  the  sum  finally  agreed  upon  as 
the  value  in  gross  of  the  tract  of  land  he  was 
selling. 

If  Mrs.  EUender  M.  Johnson,  the  vendor  of 
F.  A.  Stratton,  is  entitled  to  recover  any- 
thing, as  to  which  we  express  no  opinion,  her 
recovery  must  be.  In  the  first  instance,  against 
her  vendee. 

Having  reached  the  conclusion  that  there 
can  be  no  recovery  in  favor  of  the  com- 
plainant, F.  A.  Stratton,  the  decree  appealed 
from  must  be  reversed,  and  this  court  will 
enter  such  decree  as  the  circuit  court  should 
have  entered,  dismissing  his  bill,  with  costs. 


(107  Vft.  340) 

NORFOLK  ft  W.  RY.  CO.  v.  BELCHER'S 
ADM'X. 

(Sapreme  Court  of  Appeals  of  Virginia.    Sept 
12, 1907.) 

L  Master  and   Servant— Injubt  to   Serv- 
ant—Negliobnob. 

In  an  action  for  injuries  to  a  section  hand 
in  a  railroad  yard,  hM,  that  the  employes  in 
charge  of  a  switching  train  were  not  negligent 
la  falling  to  keep  a  loolcout. 


2.  Sau. 

In  an  action  for  injnries  to  a  section  hand 
by  a  switch  engine,  held  that,  irrespective  of  the 
question  of  the  failure  of  the  emplovte  in  charge 
of  the  switching  train  to  keep  a  lookontt  the  evi* 
dence  failed  to  show  actionable  negligence  on 
their  part. 

SSd.  Note.--^For  cases  in  point,  see  Cent  Dig. 
34,  Master  and  Servant,  H  07&-080.] 

Brror  from  Circuit  Court,  Wise  County. 

Action  by  the  administratrix  of  O.  BL  Bel* 
Cher,  deceased,  against  the  Norfolk  &  Wes- 
tern Railway  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

Ayera  &  Fulton  and  C.  T.  Duncan,  for 
plaintiff  in  error.  Bond  &  Bruce,  J.  F.  Bul- 
litt, and  R.  T.  Irvine,  for  defendant  in  error. 

HARRISON,  J.  This  action  was  brought 
by  the  administratrix  of  O.  B.  Belcher  against 
the  Norfolk  &  Western  Railway  Company  to 
recover  damages  for  the  alleged  negligent 
killing  of  the  plalntlfTs  Intestate.  The  trial 
resulted  in  a  verdict  and  judgment  for  ^,- 
000  in  favor  of  the  plaintiff,  which  we  are 
asked  by  the  defendant  company  to  review. 

The  petition  assigns  as  error  the  action  of 
the  circuit  court  in  overruling  the  demurrer 
to  the  declaration,  its  action  in  refusing  to 
strike  out  certain  words  in  the  declaration 
alleged  to  be  objectionable,  its  action  in  giv- 
ing and  refusing  certain  instructions,  and  its 
action  In  overruling  the  motion  of  the  de- 
fendant company  to  set  the  verdict  aside  as 
contrary  to  the  law  and  the  evidence.  Each 
of  these  assignments  of  error  Involve  but  one 
proposition  of  law,  which,  in  our  view  of  the 
case,  can  be  best  considered  in  connection 
with  the  facts  applicable  thereto. 

The  plaintiff's  Intestate  was  an  employ^  of 
the  defendant  railroad  company,  about  17 
years  of  age,  engaged  as  a  section  hand  In 
the  railroad  yards  at  Norton,  In  Wise  coun- 
ty. An  approaching  train  made  it  necessary 
for  the  deceased  and  a  co-laborer  to  leave 
the  track  upon  which  they  were  working  for 
the  train  to  pass.  They  stepped  to  a  place 
of  safety,  clear  of  all  tracks;  but  the  de- 
ceased,, for  some  unexplained  reason,  imme- 
diately left  his  position  of  safety,  against 
the  remonstrance  of  his  fellow  workman, 
crossed  the  track  which  he  had  just  left  in 
front  of  the  approaching  train,  and  took  his 
stand  in  the  center  of  a  parallel  track,  with 
his  back  to  an  approaching  switching  engine, 
which  was  pushing  six  cars  toward  him  and 
within  60  feet  of  the  nearest  car.  The  fire- 
man on  the  passing  local  train  saw  the  dan- 
gerous position  of  the  deceased  and  called  to 
him;  but  he  paid  no  attention,  seeming  to 
be  oblivious  of  his  peril.  The  engineer  of 
the  backing  switching  train  did  not  see  the 
deceased,  and  his  brakeman  did  not  see  him 
until  within  15  feet  of  him,  too  late  to  save 
him,  though  he  immediately  notified  the  en- 
gineer, who  stopped  the  train  as  promptly  as 
possible. 
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The  contention  of  the  plaintiff  is  that  It 
was  the  duty  of  those  in  charge  of  the  back- 
ing switching  train  to  keep  a  lool^out  to  dis- 
cover persons  on  the  trad^  at  the  place  where 
the  accident  happened.  In  other  words,  the 
negligence  of  the  deceased,  In  leaving  his  po- 
sition of  safety  and  putting  himself  in  a 
place  of  danger,  is,  as  it  must  be,  conceded ; 
but  the  doctrine  of  the  last  dear  chance  is 
invoked  in  order  to  fix  liability  upon  the  de- 
fendant This  theory  of  negligence  on  the 
part  of  the  servants  of  the  defendant,  after 
they  discovered,  or  by  keeping  a  lookout 
might  have  discovered,  the  peril  of  the  de- 
ceased, was  maintained  by  the  circuit  court 
throughout  its  rulings  on  the  trial.  The 
fact  is  established  in  this  case  that  the  engi- 
neer in  charge  of  the  switching  train  did  not 
see  the  plaintiff's  intestate  at  all,  and  his 
brakeman  did  not  see  him  until  the  car  was 
within  a  few  feet  of  him. 

It  is  undoubtedly  a  well-settled  general 
rule  that  it  is  the  duty  of  a  railroad  com- 
pany to  keep  a  lookout  at  all  places  where 
passengers  and  strangers  are  to  be  expected 
upon  the  track,  and  that  it  is  liable  fk>r  in- 
juries which  by  the  use  of  ordinary  care 
might  have  been  averted,  after  the  peril  of 
the  person  injured  was  discovered,  or  by  the 
use  of  ordinary  care  might  have  been  dis- 
covered. But  there  is  no  sufficient  reason 
for  enforcing  this  rule  without  limitation  in 
a  railroad  yard,  where  all  of  the  employes 
have  equal  knowledge  of  the  constant  shift- 
ing of  cars  in  making  up  trains,  and  equal 
facilities  for  looking  out  and  protecting 
themselves  from  the  dangers  naturally  inci- 
dent to  such  work.  If  those  in  charge  of  a 
switching  train  see  an  employ^  in  danger 
trofsi  which  there  is  reason  to  believe  he  will 
not  remove  himself,  they  must  do  all  that 
can  be  reasonably  done  to  protect  him.  They 
cannot  willfully  injure  him.  But  they  are 
Justified  in  presuming  that  the  employes  in 
a  railroad  yard,  who  are  familiar  with  the 
constant  movements  of  such  trains,  will  look 
out  for  themselves,  and  will  not  fail  to 
leave  a  place  of  danger  in  time  to  avoid  in- 
Jury,  and  especially  that  they  will  not  leave 
a  place  of  safety  and  take  one  of  imminent 
danger  without  the  slightest  attention  to 
their  surroundings.  In  a  railroad  yard  there 
are  other  things  to  engage  the  attention  of 
those  in  charge  of  a  switching  train  besides 
watching  the  track  to  see  if  another  em- 
ploye is  going,  contrary  to  the  dictates  of 
prudence  and  reason,  to  get  on  the  track  and 
stand  with  his  back  to  cars  moving  toward 
him  and  in  60  feet  of  him. 

At  the  time  of  the  accident  the  engineer 
was  backing  the  cars  for  the  purpose  of  plac- 
ing them  upon  the  "house  track."  The  brake- 
man  had  to  give  him  a  signal  when  that 
track  was  reached,  and  his  attention  was 
fixed  upon  the  brakeman,  watching  for  that 
signal.  Under  these  circumstances,  it  would 
'  '^ve  been  difilcult  for  either  the  engineer  or 


the  brakeman  to  have  had  their  eyes  upon  the 
tradL  when  the  deceased  placed  himself  mran 
It 

In  the  very  similar  case  of  Aerkfetz  v. 
Humphreys,  145  U.  S.  418.  12  Sup.  Ct  835, 
86  L.  Ed.  758,  Mr.  Justice  Brewer,  resting 
the  opininon  of  the  dourt  upon  the  ground 
that,  under  the  circumAtances,  there  was  no 
negligence  on  the  part  of  the  defendant  says : 
'*The  plaintiff  was  an  employ^,  and  therefore 
the  measure  of  duty  to  him  was  not  such  as 
to  a  passenger  or  a  stranger.  As  an  employ^ 
of  long  experience  In  that  yard,  he  was  fam- 
iliar with  the  moving  of  cars  forward  and 
backward  by  the  switch  engine.  The  cars 
were  moved  at  a  slow  rate  of  speed,  not 
greater  than  that  which  was  customary,  and 
that  which  was  necessary  in  the  making  up 
of  trains.  For  a  quarter  of  a  mile  east 
of  him  there  was  no  obstruction,  and  by  or- 
dinary attention  he  could  have  observed  the 
approaching  cars.  He  knew  that  the  switch 
engine  was  busy  moving  cars  and  making  up 
trains,  and  that  at  any  minute  cars  were 
likely  to  be  moved  along  the  track  upon 
which  he  was  working.  With  that  knowl- 
edge he  places  himself  with  his  face  away 
from  the  direction  from  which  cars  were  to 
be  expected,  and  continues  his  work  without 
ever  turning  to  look.  Abundance  of  time 
elapsed  between  the  moment  the  cars  en- 
tered upon  the  trade  upon  which  he  was 
working  and  the  moment  they  struck  him. 
There  could  have  been  no  thought  or  expecta- 
tion on  the  part  of  the  engineer,  or  of  any 
other  employd,  that  he,  thus  at  work  in  a 
place  of  danger,  would  pay  no  attention  to 
his  own  safety.  Under  such  circumstances, 
what  negligence  can  be  attributed  to  the 
parties  in  control  of  the  train  or  the  manage- 
ment of  the  yard?  They  could  not  have 
moved  the  cars  at  any  slower  rate  of  speed. 
They  were  not  bound  to  assume  that  any 
employ^,  familiar  with  the  manner  of  doing 
business,  would  be  wholly  indifferent  to  the 
going  and  coming  of  the  cars.  There  were  no 
strangers  whose  presence  was  to  be  guarded 
against  The  ringing  of  bells  and  the  sound- 
ing of  whistles  on  trains  going  and  coming, 
and  switch  engines  moving  forwards  and 
backwards,  would  have  simply  tended  to 
confusion.  The  person  In  direct  charge  had 
a  right  to  act  on  the  belief  that  the  various 
employes  in  the  yard,  familiar  with  the  con- 
tinuously recurring  movement  of  the  cars, 
would  take  reasonable  precaution  against 
their  approach.  The  engine  was  moving 
slowly,  so  slowly  that  any  ordinary  atten- 
tion on  the  part  of  the  plaintiff  to  that  which 
he  knew  was  a  part  of  the  constant  business 
of  the  yard  would  have  made  him  aware  of 
the  approach  of  the  cars  and  enabled  him 
to  step  to  one  side  as  they  moved  along  the 
track.  It  cannot  be  that  under  these  cir- 
cumstances, the  defendants  were  compelled 
to  send  some  man  in  front  of  the  cars  for 
the  mere  sake  of  giving  notice  to  employes, 
who  had  all  the  time  knowledge  of  what  was 
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to  be  expected.  We  see  in  the  facte  disclosed 
no  negligence  on  the  part  of  the  defendants, 
and,  if  by  any  means  negligence  could  be  im- 
puted to  them,  surely  the  plaintiff  by  his 
negligent  inattention  contributed  directly  to 
the  injury."  See,  also,  Wabash  R.  Go.  r. 
Skiles,  60  N.  B.  576,  64  Ohio,  133,  83  Am.  St 
Rep.  739;  Pittard's  Adm'r  y.  Southern  Ry. 
CJo.,  107  Va, ,  57  S.  E.  561,  1  Va.  App.  281. 

In  the  case  last  cited,  Judge  Keith,  in  dis- 
cussing the  correlative  duties  from  employes 
to  the  railroad  company,  says: 

'^The  yard  of  a  railroad  company  is  the 
scene  of  ceaseless  activity,  the  shifting  of 
cars,  and  the  movement  of  engines;  and  in 
order  to  carry  on  their  work,  and  promptly 
to  discharge  their  duties,  there  must  be  a 
careful  economy  of  time,  and  as  far  as  pos- 
sible every  moment  must  be  utilized.  Under 
such  conditions,  those  engaged  within  yard 
limits  are  exposed  to  more  than  ordinary 
peril,  and  should  be  on  the  alert  and  vigilant 
to  guard  against  injury  from  the  movement 
of  engines  and  cars  always  to  be  expected. 
The  sounding  of  whistles  and  ringing  of  bells, 
under  such  conditions,  would  not  add  to  the 
safety  of  employes,  but  serve  only  to  con- 
found them  by  adding  to  the  confusion. 

"It  is  therefore  said,  in  section  1258  of 
ESlliott  on  Railroads,  that  'as  to  employ^  the 
company  is  under  no  obligation  to  ring  the 
bell  or  sound  the  whistle  upon  a  switching 
eng^ine  engaged  in  making  up  trains  in  its 
yard,  for  the  purpose  of  notifying  such  em- 
ployes, who  are  familiar  with  the  operation 
of  the  yard.*  Aerkfetz  v.  Humphreys,  145  U. 
S.  418,  12  Sup.  Ot  835.  36  L.  Ed.  758. 

"As  was  said  by  this  court  in  Darracott  v. 
C.  &.  O.  Ry.  Co.,  83  Va.  294,  295.  2  S.  B.  511, 
514.  5  Am.  St.  Rep.  266:  'There  are  certain 
correlative  duties  on  the  part  of  the  employs 
to  the  company.  One  of  those  is  to  use  ordi- 
nary care  to  avoid  injuries  to  himself;  for 
the  company  is  under  no  greater  obligation  to 
care  for  his  safety  than  he  is  himself,  and 
he  must  inform  himself,  so  far  as  he  reason- 
ably can,  respecting  the  dangers  as  well  as 
the  duties  Incident  to  the  service.  And,  in 
general,  any  negligence  of  an  employ 6  amount- 
ing to  the  want  of  ordinary  care,  which  is 
the  proximate  cause  of  the  injury,  will  de- 
feat an  action  against  the  company.* " 

Under  the  facts  and  circumstances  of  this 
case,  and  in  the  light  of  the  authorities  cited, 
we  are  of  opinion  that  the  servants  of  the 
defendant  company  were  not  negligent  In 
failing  to  keep  a  constant  lookout  in  anticipa- 
tion that  the  deceased  would  be  guilty  of 
the  reckless  act  which  alone  cost  him  his 
life.  It  may  be  added  that,  if  those  in  charge 
of  the  switching  train  had  been  under  obli- 
gation to  keep  such  a  lookout  and  had  dis- 
covered the  deceased  as  soon  as  be  stepped 
on  the  track,  the  theory  that  the  accident 
might  have  been  avoided  is  a  matter  of  the 
merest  conj^ture  and  speculation.  When 
the  deceased  left  his  place  of  safety  and  step- 
ped on  the  track  where  he  met  his  death, 


he  was  not  more  than  60  feet  from  the  near- 
est car  of  the  switching  train  that  was  back- 
ing toward  him.  At  the  rate  of  speed  the 
train  was  moving,  that  distance  would  have 
been  covered  in  seven  seconds.  The  evidence 
shows  that  the  train  could  not  be  stopped  in 
less  than  61  feet.  So  that,  to  stop  the  train 
before  it  struck  the  deceased,  the  engineer 
would  have  had  about  one  second  in  which 
to  discover  the  danger,  and  to  determine 
that,  contrary  to  the  dictates  of  reason,  the 
deceased  was  going  to  remain  in  his  position 
of  peril  without  making  the  slightest  effort 
to  protect  himself. 

We  are  of  opinion  that,  upon  the  facts 
disclosed  by  the  record,  the  defendant  com- 
pany was  guilty  of  no  negligence,  and  that 
the  accident  occurred  solely  from  a  lack  of 
proper  attention  on  the  part  of  the  deceased. 
The  judgment  must  therefore  be  reversed, 
the  verdict  set  aside,  and  the  case  remanded 
for  a  new  trial,  not  in  conflict  with  the  views 
expressed  in  this  opinion. 


Off!  Va.  283) 
DAVIS  et  al.  v.  OWEN. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
12.  1907.) 

1.  Advkbsb  Possession— Hostile  Chabacteb. 

An  owner  of  land  conveyed  to  certain  school 
trustees  a  portion  thereof,  definitely  described 
by  metes  and  bounds,  to  be  used  for  the  erection 
of  a  public  school  for  colored  people.  Before 
the  schoolhoase  was  built  the  colored  people 
of  the  community  offered  to  contribute  to  its 
erection  if  they  could  bold  religious  services 
therein,  which  was  agreed  to.  After  the  erec- 
tion of  the  schoolbouse  a  rail  fence  was  built 
on  the  remainder  of  the  land,  which  cut  it  ofiP 
from  not  only  the  schoolhouse  lot,  but  also  a 
piece  of  land,  containing  li/i*  acres,  between  it 
and  the  fence.  Subsequently  such  reli^ous  oiv 
ganization,  with  the  consent  of  t^e  school  dis- 
trict trustees,  erected  a  church  building  and 
located  a  graveyard,  part  of  each  of  which  was 
on  the  li/i4  acres ;  the  trustees  of  both  the  school 
district  and  the  religious  organization  believing 
that  the  same  were  entirely  on  the  schoolhouse 
lot.  Held,  in  an  action  by  the  trustees  of  the 
religious  organization  to  quiet  title,  that  such 
encroachment  on  the  1^/14  acres  could  not  ripen 
into  a  title  by  adverse  possession,  sipce,  their 
ri^ht  beinjr  subordinate  to  the  right  of  the 
school  trustees,  who*  claimed  nothing  except  the 
schoolhouse  lot,  they  could  not  obtain  a  greaer 
right. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §§  282-286.] 

2.  Same— Entbt  and  Possession  by  Mistake. 

The  erection  of  a  part  of  a  church  build- 
ing and  the  location  of  a  graveyard  on  another's 
land  under  the  mistaken  belief  that  the  same 
was  part  of  land  of  one  who  had  authorized 
such  erection  and  location,  and  without  any 
claim  of  right  by  those  performing  such  acts 
or  by  those  authorizing  the  same,  cannot  ripen 
into  title  by  adverse  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §  365.] 

3.  EifiTOPPEL— Knowledge  of  Facts. 

Where  the  owner  of  land  made  no  objec^ 
tion  to  the  erection  of  a  part  of  a  church  and 
the  location  of  a  part  of  a  graveyard  on  his 
land,  under  the  mistaken  belief  that  they  were 
entirely  on  the  land  of  an  adjoining  owner,  he 
is  not  thereby  estopped  from  asserting  his  title 
on  discovery  that  the  same  are  on  his  land. 
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Ap^al  from  Clrcalt  Court,  Bedford 
County. 

Bill  by  Alex  DavlB  and  others  against  O. 
H.  Owen.  Decree  for  defendant,  and  com- 
plainants appeal.     Affirmed. 

.    N.  T.  Goldsberry,  for  appellants.     Lowry 
ft  Lowry »  for  appellee. 

OARDWELL,  J.  The  facts  out  of  which 
this  appeal  arises  are  as  follows: 

In  the  year  1873,  Thomas  T.  Munford  was 
seised  and  possessed  of  a  boundary  of  real 
estate  In  the  county  of  Bedford,  Va.,  near 
Forest,  containing  several  hundred  acres, 
and  on  the  3d  day  of  June  of  that  year 
Munford  and  wife  executed  a  deed  convey- 
ing to  Edward  S.  Hutter  and  two  others,  as 
school  trustees  of  Forest  district,  a  portion 
of  said  tract  of  land  for  the  purpose  of 
building  a  public  free  school  for  the  ben- 
efit of  the  colored  people  of  that  district. 
The  deed  conveyed  to  the  trustees  named 
a  specified  piece  of  ground  definitely  describ- 
ed by  metes  and  bounds,  beginning  at  a  defi- 
nite point  and  runniDg  thence  in  certain 
directions,  and  as  containing  8  roods  35 
poles. 

After  that  deed  was  made  and  recorded, 
Munford  and  wife  conveyed  to  one  Murrell 
all  the  residue  of  the  tract  of  land  from 
which  the  "schoolhouse  lof*  had  been  cut 
off.  Subsequently  O.  H.  Owen  became  the 
successor  in  title  t6  the  land  conveyed  to 
Murrell,  containing  224  acres  8  roods  12 
poles,  by  virtue  of  a  deed  dated  August 
2,  1898,  from  a  commissioner  of  the  circuit 
court  of  Bedford  county  in  a  chancery  cause 
therein  pending.  This  224  acres  3  roods  12 
poles,  thus  conveyed  to  Owen,  is  described  as 
lying  contiguous  to  and  adjoining  the  school- 
house  lot,  which  had  theretofore  been  con- 
veyed to  the  school  trustees  of  Forest  dis- 
trict. 

The  deed  to  the  trustees  for  the  school- 
house  lot,  after  setting  out  that  the  con- 
veyance was  for  the  purpose  of  building  on 
the  lot  a  public  free  schoolhouse  for  the 
benefit  of  the  colored  children  of  the  dis- 
trict, under  the  supervision  and  control  of 
the  school  trustees,  contains  this  clause: 
"Provided,  however,  and  the  condition  of 
the  foregoing  deed  is,  that  if  said  granted 
premises  are  occupied  for  any  purpose,  ex- 
cepting for  a  school  or  church  for  the  im- 
provement and  free  education  of  the  col- 
ored people  of  said  school  district,  then  this 
deed  shall  become  void,  and  said  premises 
revert  to  said  parties  of  the  first  part,  their 
heirs  and  assigns.*' 

The  school  trustees  took  possession  of  the 
lot  of  land  conveyed  to  them,  and  built  there- 
on a  house  to  be  used  for  a  school  for  color- 
ed children  in  Forest  district  Before  the 
schoolhouse  was  built,  however,  the  colored 
people  in  the  community  approached  the 
school  board  and  offered  to  contribute  to 
the  erection  and  maintenance  of  the  house, 


provided  the  school  board  would  permit  the 
oolored  people  to  hold  retlgious  aervioes 
therein,  which  was  agreed  to,  and  the  or- 
ganization under  the  name  of  **Altha  Grove 
Baptist  Church"  apparently  controlled  the 
religious  services  conducted  thereafter  on 
these  premises. 

It  further  appears  that,  after  tlie  erection 
of  the  schoolhouse,  a  rail  fence  was  built  on 
the  residue  of  the  Munford  farm,  which  cut 
ott  from  the  remainder  of  the  farm  not  only 
tbis  schoolhouse  property  of  3  roods  85  poles, 
but  in  addition  thereto  and  adjoining  the 
schoolhouse  lot,  and  between  it  and  the  rail 
fence,  a  piece  of  hind  containing  li/i*  acres. 
At  the  time  Owen  acquired  title  to  the  Mun- 
ford farm  he  employed  a  surveyor  to  survey 
its  boundaries  and  locate  the  line  between  it 
and  the  schoolhouse  lot,  and  when  making 
the  survey,  instead  of  running  around  the 
schoolhouse  lot  according  to  the  metes  and 
bounds  in  the  Munford  deed,  the  surveyor 
"faced"  the  schoolhouse  lot  and  deducted  the 
acreage  of  the  lot  (3  roods  36  poles)  from  the 
land  he  surveyed  for  Owen.  Subsequently, 
a  controversy  having  arisen  between  Owen 
and  the  trustees  of  Altha  Grove  Baptist 
Church  (not  the  trustees  of  Forest  school  dis- 
trict) as  to  the  boundary  line  between  the 
school  property  and  that  of  Owen,  the  latter 
employed  a  surveyor  to  ascertain  exactly  the 
location  of  the  line.  This  survey  was  made 
in.  May,  1904,  and  shortly  thereafter  Alex. 
Davis  and  others,  appellants  here,  styling 
themselves  "trustees  of  Altha  Grove  Baptist 
Church  and  colored  school  of  Bedford  coun> 
ty,"  filed  their  original  bill,  enjoining  Owen 
from  interfering  with  or  trespassing  upon  the 
schoolhouse  property,  or  the  parcel  of  land 
lying  between  it  and  the  rail  fence— in  other 
words,  to  quiet  the  title  claimed  by  appel- 
lants to  the  land  lying  outside  the  rail  fence 
and  including  the  schoolhouse  lot — alleging 
that  Owen  was  threatening  to  cut  and  remove 
all  the  standing  timber  upon  this  land,  clahn- 
ed  by  appellants  by  virtue  of  the  deed  from 
Munford  and  wife  to  the  trustees  of  Forest 
school  district  and  by  adverse  possession. 
Thereafter,  they  filed  an  amended  bill,  and 
still  later  an  amended  and  supplemental  bill, 
to  which  they  made  not  only  Owen,  but  F.  W. 
Nelson  and  two  others,  the  then  school  trus- 
tees of  Forest  district  under  the  general  free 
school  system  of  the  state  of  Virginia,  parties 
defendant,  and  repeating  the  charges  of  the 
original  bill  that  Owen  was  trespassing  or 
threatening  to  trespass  on  the  disputed  prop- 
erty, whereby  it  would  be  irreparably  injured, 
etc 

To  each  of  these  bills  Owen  filed  his  demur- 
rer and  answer,  and  Nelson  and  others,  school 
trustees  of  Forest  school  district,  also  demur- 
red and  answered.  In  his  answer  Owen  dis- 
claims any  right,  title,  or  interest  in  Jthe 
schoolhouse  lot,  and  denies  having  trespassed 
thereon  or  interfered  with  Its  peaceful  and 
quiet  enjoyment  for  the  purposes  for  which 
the  lot  was  originally  conveyed  to  the  schoo) 
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trustees  of  Forest  scbool  dlstrictt  but  does 
claim  the  1^/14  acres  of  land  between  the 
Bchoolhouse  lot  and  the  rail  fence.  Nelson 
and  others  in  their  answer,  while  claiming 
title  to  the  Bchoolhoose  lot,  the  schoolhouse 
thereon,  and  the  possession  thereof,  by  vir- 
tue of  the  deed  from  Munford  and  wife  to 
their  predecessors  in  office,  particularly  dis- 
claim any  right  to  the  parcel  of  land  lying 
between  the  schoolhouse  lot  and  the  rail 
fence,  or  to  the  possession  thereof,  and  deny 
that  Owen  has  in  any  way  trespassed  upon 
or  injured  the  schoolhouse  lot,  or  has  ever 
threatened  to  do  so,  as  charged  in  appellants' 
bills.  They  further  deny  that  the  school- 
house  lot  was  conveyed  for  any  purpose  other 
than  for  erecting  a  schoolhouse  thereon  for 
educating  the  colored  children,  and  deny  the 
right  of  appellants  to  any  control  whatsoever 
over  the  property. 

The  demurrers  to  the  several  bills  havhig 
been  overruled,  the  cause  was  heard  upon  the 
bills,  the  answers  thereto,  and  the  evidence 
taken  on  behalf  of  both  parties.  Whereupon 
the  circuit  court  dissolved  the  injunction 
theretofore  awarded  in  the  cause,  and  dis- 
missed the  bills,  and  from  that  decree  the 
case  is  brought  here  on  appeal. 

It  is  needless  to  review  the  numerous  as- 
signments of  error  in  the  petition  for  the 
appeal,*  elaborately  argued,  as  appellants  ut- 
terly fail  to  show  that  they  are  entitled  to 
the  relief  they  ask. 

They  claim,  not  only  the  schoolhouse  lot  of 
3  roods  85  poles,  but  the  parcel  of  land  ly- 
ing between  that  lot  and  the  rail  fence,  con- 
taining 11/14  acres.  They  claim  title  to  the 
schoolhouse  lot  by  virtue  of  the  deed  from 
Munford  and  wife  to  the  school  trustees  of 
Forest  school  district,  that  the  paramount 
object  of  the  conveyance  was  for  religious 
purposes,  and  that  they  have  had  possession 
of  the  whole  property — ^not  only  the  part  con- 
veyed, but  the  11/14  acres  between  it  and  the 
rail  fence — for  a  period  of  over  80  years, 
which  possession  has  been  exclusive,  open, 
notorious,  and  hostile,  and  under  color  of 
title. 

In  the  first  place,  the  appellants*  right,  if 
any,  to  this  schoolhouse  property,  or  the 
possession  thereof,  is,  and  has  all  along  been, 
dependent  upon  and  subordinate  to  the  rights 
of  th^  school  trustees.  The  legal  title  to  the 
property  is  in  the  school  trustees,  the  right 
to  the  possession  of  the  property  is  in  them, 
and  this  was  recognized  by  all  parties  in 
interest,  as  shown  conclusively  by  the  admit- 
ted fact  that  when  the  colored  people  desired 
to  hold  religious  services  upon  the  property 
they  sought  and  obtained  permission  of  the 
school  trustees  for  that  purpose,  and  when 
they  desired  to  erect  a  clvirch  on  the  prop- 
erty they  sought  and  obtained  permission 
from  the  school  trustees;  and  appellants 
have  not  shown  a  shadow  of  legal  title  to  the 
li/i4  acres  of  land  between  the  schoolhouse 
property  and  the  rail  fence,  or  any  sort  of 


possession  thereof  which  could  hare  ripened 
into  title  by  adversary  possession. 

From  the  pleadings  and  the  proof  in  the 
cause  it  clearly  appears  that  it  was  only 
some  eight  or  nine  years  prior  to  the  institu- 
tion of  this  litigation  when  permission  was 
granted  to  the  Altha  Grove  Baptist  congrega* 
tion  to  erect  a  church  on  the  lot  conveyed  to 
the  school  trustees  and  to  remove  the  school- 
house  to  another  point  on  the  property.  This 
they  did,  but  erected  the  church  partly  on 
the  land  claimed  by  Owen  in  this  suit,  which 
was  not  conveyed  to  the  school  trustees  by 
Munford  and  wife.  About  the  same  time 
the  members  of  Altha  Grove  Baptist  Church 
commenced  to  bury  their  dead  on  what  was 
supposed  to  be  the  schoolhouse  lot,  and  this 
graveyard  likewise  encroaches  upon  the  land 
claimed  by  Owen. 

It  further  appears  that  when  a  survey  of 
the  schoolhouse  lot  was  made  in  May,  1904, 
in  running  the  dividing  line  between  it  and 
the  land  of  Owen,  It  was  found  that  a  part 
of  the  church  building  and  a  part  of  the 
graveyard  were  located  on  Owen's  land, 
whereupon  he  directed  the  surveyor  to  "drop 
back"  and  run  the  line  in  such  a  way  as  to 
put  the  whole  of  the  building  on  the  school- 
house  lot,  and  offered  in  his  answer  filed  to 
the  original  bill  in  this  cause  to  release  all 
claim  he  had  to  that  part  of  the  graveyard 
which  is  on  his  land;  but  these  offers  of 
settlem^it  of  the  controversy  were  declined 
by  appellants,  and  they  assert,  as  stated,  a 
claim  to  the  whole  of  the  land  lying  outside 
of  the  rail  fence,  and  including,  not  only  the 
schoolhouse  lot,  but  the  I1/14  acres,  notwith- 
standing the  fact  that  the  school  trustees  of 
Forest  school  district  do  not  claim  title  to 
or  right  of  possession  in  any  land  except  the 
3  roods  85  poles  conveyed  to  their  prede- 
cessors in  office  by  Munford  and  wife,  but, 
on  the  contrary,  disclaim  any  right  to  more 
of  the  land  than  was  so  conveyed. 

The  claim  of  appellants,  that  they  have 
had  exclusive,  notorious,  and  hostile  posses- 
sion for  a  period  of  time  sufficient  to  bar  ap- 
pellee from  setting  up  a  claim  to  any  of  the 
land  outside  of  the  rail  fence,  is  absolutely 
discredited  by  the  admissions  made  in  the 
pleadings  and  proof  in  the  cause.  The  bound- 
aries of  the  schoolhouse  lot  were  not  marked 
on  the  land,  further  than  was  shown  by  a 
public  road;  and  the  fact  that  the  colored 
people  have  for  some  time  encroached  upon 
the  land  of  appellee  could  not  ripen  into  a 
title  by  adverse  possession:  First  Because 
their  right  of  possession  is  subordinate  to 
and  dependent  upon  the  right  of  possession 
of  the  school  trustees.  The  school  trustees 
claiming  nothing  except  what  was  conveyed 
to  them  by  the  deed  of  Munford  and  wife, 
the  colored  people  could  never  obtain  any 
greater  right  Second.  Because  neither  the 
building  of  the  church,  which  was  built 
partly  upon  appellee  Owen's  property,  nor 
the  encroachment  of  the  graveyard  thereon, 
began  more  than  eight  or  nine  years  prior  to 
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the  institution  of  this  suit  a  period  far  short 
of  the  period  of  limitation.  Appellants 
claiming  in  their  bills  under  the  deed  from 
Munf ord  and  wife,  and  under  that  deed  alone 
through  the  school  ti'ustees,  the  erection 
of  a  part  of  the  church  building  on  appellee*s 
land,  and  the  mere  encroachment  of  a  part 
of  the  graveyard  thereon,  has  not  and  never 
can  ripen  into  a  good  title,  from  the  fact 
tliat  it  had  its  origin  In  a  mistal^e,  and  not 
a  claim  of  right  from  the  beginning.  The 
colored  people  who  built  the  church  thought 
that  they  were  putting  it  entirely  upon  the 
schoolhouse  property,  as  conveyed  to  the 
school  trustees  by  Munford  and  wife.  They 
thought  that  the  graveyard  was  on  that  land, 
and  did  not  for  a  moment  think  that  they 
had  a  right  to  more  land  than  was  conveyed 
by  that  deed  to  the  school  trustees.  The 
school  trustees  undertook  to  give  them  the 
right  to  occupy  no  land  except  what  was  con- 
veyed by  that  deed.  So  that  the  fact  that 
appellee,  Owen,  thought  that  the  church  and 
graveyard  were  on  the  schoolhouse  lot,  and 
for  that  reason  made  no  objection  to  the 
erection  of  the  church  or  the  burial  of  the 
dead,  does  not  estop  him  now  from  asserting 
his  rights,  when  he  has  ascertained  for  the 
first  time  that  there  has  been  such  encroach- 
ment, and  for  the  first  time  has  learned 
exactly  where  the  Hue  between  the  school- 
house  property  and  his  property  Is  located. 

In  the  amended  bill  filed  by  appellants  is 
an  allegation  which  of  itself.  If  more  than 
what  has  been  stated  were  needed,  is  con- 
clusive that  the  relief  they  seek  in  this  liti- 
gation was  properly  denied,  viz.,  that  "very 
soon  after  said  land  [the  schoolhouse  lot] 
was  conveyed  as  aforesaid  the  colored  people 
of  Forest  district,  near  the  property  in  the 
bill  mentioned,  organized  a  church  or  religious 
congregation  by  the  name  of  *Altha  Grove 
Baptist  Church,'  and  said  congregation  with 
the  consent  and  co-operatit)n  of  the  trustees 
mentioned  In  said  deed  [i.  e.,  the  trustees  of 
Forest  school  district],  Jointly  built  a  house  on 
said  land  for  the  purpose  of  holding  religious 
services  therein  and  teaching  public  school.'* 
In  other  words,  by  appellants*  own  showing, 
they  have  no  title  whatsoever  to  the  land 
which  is  the  subject  of  this  controversy,  but 
the  title  thereto  is  in  the  trustees  of  Forest 
school  district  as  to  the  schoolhouse  lot,  and 
outside  of  that  they  make  no  sort  of  claim 
to  any  part  of  the  land  of  appellee  Owen; 
and  it  is  through  these  trustees  and  subordi- 
nate to  their  rights  that  the  colored  people  of 
Forest  school  district  obtained  permission 
to  build  a  church  on  the  schoolhouse  lot  for 
the  purpose  of  holding  religious  services 
therein  and  teaching  a  public  school. 

As  was  held  in  Clarke  v.  McClure,  10 
Grat.  (Va.)  305:  **Where  one  Is  in  under  the 
owner  of  the  legal  title,  a  privity  exists 
which  precludes  the  idea  of  a  hostile,  tor- 
tious possession,  which  could  silently  ripen 
into  title  by  adverse  possession  under  the 
statute  of  limitations." 


"Where  one  went  into  possession  of  land 
with  the  verbal  consent  of  the  owner,  his 
possession  could  not  ripen  into  a  title,  in 
the  absence  of  a  clear,  positive,  and  oontin- 
ued  disavowal  of  the  own^'s  title,  brought 
home  to  his  knowledge."  Thompson  r.  Cam- 
per, 106  Va.  815,  55  S.  B.  674,  and  authori- 
ties there  cited. 

Again,  appellants  put  themselves  in  an  in- 
consistent position  when  they  dalm  in  the 
argument  here  that  they  are  the  legal  SQ<y 
cessors  to  the  trustees  mentioned  in  the  deed 
from  Munford  and  wife,  while  in  their  plead- 
ings they  admit  that  the  successors  to  the 
school  trustees  named  In  Exhibit  A,  filed  with 
their  amended  bill  (deed  from  Munford  and 
wife  to  the  schoc^  trustees  of  Forest  district) 
are  EX  N.  Nelson  and  two  others  named,  be- 
ing the  same  persons  who  were  the  school 
trustees  of  Forest  district  at  the  time  this 
suit  was  brought,  made  parties  to  the  amend- 
ed bills,  and  have  answered  as  stated. 

The  decree  appealed  from  is  without  error, 
and  will  therefore  be  afiSirmed. 


(LOT  Va.  376) 

WISE  TERMINAL  CO.  v.  McCORMICK. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
12,  1907.) 

1.  IjImitation   of  Actions  —  CoiooENCEicEKT 
OP  Action— Amendment  op  Pleadit^g. 

Where  the  cause  and  form  of  action  are 
the  same  in  both  the  orij^inal  and  amended  dec- 
larations in  an  action  by  a  brakeman  for  in- 
juries sustained  in  attempting  to  board  the 
tender  of  an  engine,  the  amended  declaration 
will  not  be  regarded  as  stating  a  new  cause  of 
action,  so  as  to  bar  the  right  of  recovery,  the 
amendment  being  made  after  the  statute  of  lim- 
itations has  run.  merely  because  it  charges  the 
negligence  complained  of  in  varying  form  to 
meet  different  phases  of  the  evidence. 

[Ed.  Note.— 'For  cases  in  point,  gee  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  $§  64^-547.1 

2.  Evidence  —  Opinion   Evidence  —  Sxthject 
OP  Expert  Testimony. 

In  an  action  by  a  brakeman  for  injuries 
sustained  in  attempting  to  board  the  tender  of 
an  engine,  witnesses  shown  to  be  competent 
may  give  their  opinions  with  respect  to  the  dis- 
tance witliin  wliich  the  engine  could  have  been 
stopped. 

[Ed.  Note.— 'For  cases  in  point,  see  Cent.  Die. 
vol.  20,  Evidence.  §  2323.] 

3.  Evidence— Testimony  on  Former  Triai*. 

Evidence  held  insufficient  to  excuse  the  fail- 
ure to  produce  a  witness  or  take  his  deposition, 
so  as  to  warrant  the  introduction  of  his  testi- 
mony on  a  former  trial. 

Error  to  Circuit  Court,  Wise  County. 

Action  by  W.  B.  McCormick,  a  brakeman, 
against  the  Wise  Terminal  Company,  for 
personal  injuries  sustained  in  attempUn^  to 
board  the  tender  of  an  engine.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed,  and  remanded  for  a  new  trial. 

Ayers  &  Fulton  and  Bullitt  &  Kelly,  for 
plaintiff  in  error.  Wm.  H.  Werth,  for  defend- 
ant in  error. 

WHITTLE,  J.  The  evidence  in  this  case^ 
which  is  before  us  the  second  time,  waa  ex- 
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haustlvely  reviewed  on  the  former  hearing 
and  held  not  to  establish  actionable  negli- 
gence on  the  part  of  the  plaintiff  in  error,  the 
Wise  l^rmlnal  Company.  Wise  Terminal 
Co.  V,  McCormick,  104  Va.  400,  51  S.  B.  781. 
It  is  now  alleged  that  the  second  recovery 
Is  founded  on  substantially  the  same  evi- 
dence, and  mucrt:  therefore  be  controlled  by 
the  former  decision.  On  the  other  hand,  the 
defendant  in  error  contends  that  the  evidence 
at  the  second  trial,  set  out  in  the  stenographic 
report,  is  not  sufficiently  identified  to  consti- 
tute part  of  the  record,  and  the  original 
record  was  brought  up  on  a  subpcena  duces 
tecum  to  substantiate  that  assertion. 

As  a  new  trial  must  be  granted  on  another 
ground,  it  is  unnecessary  to  pass  upon  that 
question;  but,  before  dismissing  the  subject, 
the  objections  to  inadequate  certification  of 
evidence  with  which  we  are  repeatedly  con- 
fronted Justify  our  agahi  calling  the  atten- 
tion of  the  profession  to  the  importance  of 
paying  more  regard  to  this  essential  feature 
in  making  up  a  record.  Jeremy  Improve- 
ment Co.  V.  Commonwealth,  106  Va.  482»  56 
8.  £.  224. 

The  first  assignment  of  error  which  claims 
our  attention  is  to  the  action  of  the  trial 
court  in  rejecting  the  plea  of  the  act  of  lim- 
itations. The  assignment  proceeds  upon  the 
theory  that  the  amended  declaration  makes 
a  new  case. 

In  this  the  plaintiff  in  error  is  mistaken,  as 
an  Inspection  of  the  pleading  plahily  shows. 
The  cause  and  form  of  action  are  the  same 
in  both  declarations,  and  the  amended  dec- 
laration merely  charges  the  negligence  com- 
plained of  in  varying  form  to  meet  different 
phases  of  the  evidence. 

The  prhMiple  is  clearly  stated  hi  New 
River  Min.  Co.  v.  Painter,  100  Va.  507,  42 
8.  E.  300,  as  follows :  "If  an  amended  dec- 
laration assert  rights  or  claims  arising  out 
of  the  same  transaction,  act,  agreement,  or 
obligation  as  that  upon  which  the  original 
declaration  is  founded,  it  will  not  be  regard- 
ed as  a  new  cause  of  action,  however  great 
may  be  the  difference  in  the  form  of  liability 
asserted  in  the  two  declarations." 

That  the  case  falls  within  the  rule  thus  laid 
down  will  be  seen  from  the  statement,  in 
the  petition  for  a  writ  of  error,  that  "the 
evidence  on  the  last  trial  was  confined  main- 
ly to  the  issue  presented  by  the  amended  dec- 
laration; but  the  same  issue  was  raised  by 
the  former  declaration,  and  substantially  the 
same  evidence  was  introduced  and  •  •  • 
held  insufficient  to  support  a  verdict." 

Several  assignments  involve  objections  to 
the  admission  of  opinions  of  witnesses  with 
respect  to  the  distance  within  which  the  en- 
g^ine  could  have  been  stopped.  Subject  to 
proper  restrictions,  based  on  the  knowledge 
and  experience  of  the  witnesses,  such  evi- 
dence is  admissible,  and  is  usually  relied  on 
to  prove  that  fact 

The  next  assignment  is  founded  on  the  al- 


leged effort  of  the  plaintiff  to  discredit  one 
of  his  own  witnesses;  but  the  re^rd  does  not 
sustain  the  objection.  The  purpose  of  the 
examination,  which  is  made  the  ground  of 
exception,  was  to  refresh  the  memory  of  the 
witness  by  reference  to  his  testimony  at  the 
former  trial,  and  not  to  Impeach  him. 

Another  error  assigned  is  to  the  action  of 
the  court  in  allowing  the  testimony  of  the 
witness  Campbell  on  the  former  trial  to  be' 
read  to  the  Jury.  The  rule  of  practice,  which, 
in  civil  actions  at  least,  under  certain  cir- 
cumstances, permits  proof  of  what  a  witness 
stated  at  a  previous  trial  between  the  same 
parties  and  upon  the  same  issues,  is  con- 
ceded. 

In  16  Cya  1088,  the  rule  is  stated  thus: 
rrhe  court  must  be  satisfied  (1)  that  the 
party  against  whom  the  evidence  is  offered, 
or  his  privy,  was  a  party  on  the  former  trial ; 
(2)  that  the  issue  to  substantially  the  same 
in  the  two  cases;  (8)  that  the  witness  who 
proposes  to  testi^  to  the  former  evidence  is 
able  to  state  it  with  satisfactory  correct- 
ness; and  (4)  that  a  sufficient  reason  Is 
shown  why  the  original  witness  is  not  pro- 
duced. The  first  three  of  these  conditions 
render  the  reported  evidence  relevant  The 
fourth  is  necessary  to  Justify  the  court  in  re- 
ceiving it" 

In  the  same  work,  at  pages  1005,  1006,  aft- 
er declaring  that  such  testimony  is  substi- 
tutionary, it  is  said:  '•The  court  will  there- 
fore insist  upon  being  satisfied,  not  only  that 
the  situation  of  the  case  promises  some  ad- 
vantage from  its  use,  but  also  that  a  suffi- 
cient reason  be  shown  why  the  original  wit- 
ness is  not  produced,  and  that  it  is  impossi- 
ble, fairly  speaking,  for  the  person  offering 
the  evidence  to  produce  the  living  witness 
or  to  take  his  deposition."  In  note  24,  on  the 
quantum  of  proof  necessary,  it  Is  declared 
that,  "inasmuch  as  this  species  of  testimony 
is  admitted  as  a  sort  of  Judicial  necessity, 
the  proof  of  the  facts  which  constitute  the 
necessity  for  the.  departure  from  general 
rules  ought  to  be  clearly  established  before 
the  testimony  is  admitted,  as  that  the  wit- 
ness is  dead,  that  diligent  Inquiry  has  be&i 
made  for  him  where  it  is  most  likely  he 
would  be  found,  or  that  the  defendant  has 
caused  his  absence.  The  proof  on  this  sub- 
ject should  be  complete  and  satisfactory,  as 
the  question  of  the  sufficiency  of  this  proof 
would  necessarily  be  confided  largely  to  the 
discretion  of  the  Judge,  and  not  be  revlsable 
on  appeal  when  properly  exercised"— citing 
Sullivan  V.  State,  6  Tex.  App.  319,  32  Am. 
Rep.  580. 

Illustrations  of  what  constitutes  due  dili- 
gence in  such  cases  are  given  at  page  1098, 
note  32:  "To  ascertain  by  writing  to  the 
ix)stmaster  of  a  certain  town  In  a  distant 
state  that  a  former  witness  is  not  in  the 
postmaster's  town,  but  in  another  town  of 
the  postmaster's  state  (the  Texas  case,  su- 
pra), or  to  show  that  the  witness  is  reputed 
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to  be  out  of  the  state  (Baldwin  y.  St  Louis, 
etc.,  R.  Ck>.,  68  Iowa,  37,  26  N.  W.  918),  or 
for  an  officer  charged  with  the  service  of 
a  subpoena  to  report  that  he  has  made  dili- 
gent search  for  a  witness  at  the  supposed 
residence  and  been  informed  by  persons  un- 
known to  him  that  they  had  heard  that  the 
witness  was  dead  (Augusta,  etc.,  R.  Co.  y. 
Randall,  85  6a.  297,  11  S.  E.  706),  have  been 
held  under  the  facts  of  these  particular 
cases  not  to  be  sufficient  Alleged  absence 
from  the  jurisdiction  must  be  established  by 
the  testimony  of  some  one  who  knows  the 
fact,  or  can  testify  to  circumstances  within 
his  knowledge  which  will  Justify  the  infer- 
ence of  such  fact  Baldwin  v.  St  Louis,  etc., 
R.  Co.,  68  Iowa,  37,  25  N.  W.  918;  Reynolds 
V.  Fltzpatrick,  28  Mont  170,  72  Pac.  510. 
Statements  by  persons  with  peculiar  means 
of  knowledge  may,  together  with  lack  of 
further  opportunity  for  inquiry,  suffice  to  ad- 
mit the  evidence.  Thus,  In  case  of  an  attest- 
ing witness,  the  reply  of  his  parents  that  he 
was  in  America  was  considered  by  Mr.  Jus- 
tice Brie  as  'reasonable  evidence  that  the 
witness  is  out  of  the  Jurisdiction  of  the 
court'  Austin  v.  Rumsey,  2  C.  &  K.  736. 
The  mere  fact  that  a  party  who  could  have 
summoned  a  witness  has  preferred  to  rely 
on  his  promise  to  attend  voluntarily  .is  no 
reason  for  admitting  the  witness'  former 
evidence.  Provo  CJlty  v.  Shurtllff,  4  Utah, 
15,  5  Pac.  302.  The  action  of  the  court  In 
deciding  what  search  is  sufficient  will  not  be 
revised.  In  the  absence  of  evidence  of  gross 
abuse  of  discretion.  Vaughan  v.  State,  58 
Ark.  353,  371,  24  S.  W.  885 ;  Clinton  v.  Estes, 
20  Ark.  216." 

In  further  discussion  of  the  subject  in  the 
text  It  Is  observed:  **The  more  modem 
tendency  Is  not  only  to  require  that  the  ab- 
sence offered  as  a  basis  for  admitting  the 
former  evidence  should  be  permanent  but 
to  require  further  that  the  party  offierlng  the 
evidence  should  show  to  the  satisfaction  of 
the  court  that  he  could  not  by  the  use  of  rea- 
sonable diligence  have  procured  the  deposi- 
tion of  the  absent  witness.  Mere  absence 
from  the  Jurisdiction  at  the  time  of  trial  Is 
a  disability  by  no  means  equivalent  to  death, 
without  affirmative  evidence  that  a  fruitless 
search  has  been  conducted  in  good  faith  and 
with  due  diligence,  and  that,  from  Ignorance 
of  the  witness'  whereabouts  or  other  reason, 
his  deposition  could  not  have  heea  given." 

The  Virginia  statute  (Va.  Code  1904,  8 
3365)  provides  that  in  a  civil  case  at  law  a 
deposition  taken  on  proper  notice  may  be 
read,  if,  when  offered,  the  witness  be  dead 
or  out  of  the  state.  But  it  has  been  held 
that  hearsay  evidence  that  the  deponent  has 
left  the  country  and  has  not  returned  is  not 
sufficient  to  authorize  the  reading  of  his  dep- 
osition. Collins  V.  Lowry,  2  Wash.  75  (2d 
Ed.  97).  See,  also.  Powell  v.  Manson,  22 
Qrat  177,  187,  and  cases  cited. 

Campbell  resided  at  Pulaski,  Va.,  and  the 


foundation  laid  for  admitting  his  former 
testimony  was  the  statement  of  the  sheriff  of 
Wise  county  that  he  sought  him  at  Black- 
wood and  heard  that  be  had  left  The  de- 
fendant In  error  also  testified  that  in  re- 
sponse to  his  inquiries  he  learned  that  Camp- 
bell had  left  Blackwood,  and  he  believes  he 
heard  that  he  had  gone  to  Knoxville.  He 
says  that  at  Norton  a  young  man  from  Pa- 
laskl  told  him  he  did  not  think  Campbell 
was  at  home.  He  likewise  made  inquiry  of 
a  man  at  Tom's  Creek,  who  said  that  if 
Campbell  was  at  Pulaski  he  did  not  know  it 
but  that  he  had  been  absent  from  that  place 
for  several  weeks,  perhaps  for  one  or  two 
months.  Witness  admitted  that  he  had  nei- 
ther verltten  to  Pulaski  concerning  Camp- 
bell's whereabouts,  nor  otherwise  inquired 
for  him  at  his  home.  It  is  true  a  subpoena, 
directed  to  the  sheriff  of  Wise  county,  was 
returned  "Not  found";  but  manifestly  the 
return  of  an  officer  of  a  bailiwick  other  than 
that  in  which  the  witness  usually  resides 
affords  but  scant  evidence  of  the  fact  that 
he  is  beyond  the  process  of  the  court 

The  preliminary  evidence  relied  on  in  this 
instance  is  obviously  Insufficient  to  have 
warranted  the  Introduction  <^  Campbell's 
testimony  at  the  first  trial. 

E^rrors  are  assigned  to  the  action  of  the 
court  in  giving  and  refusing  certain  prayers ; 
but  they  are  dependent  on  evidence,  and,  as 
we  cannot  anticipate  that  the  precise  ques- 
tions Involved  will  likely  arise  at  the  next 
trial,  it  is  unnecessary  to  notice  these  ex- 
ceptions. 

For  the  error  of  the  trial  court  In  the  par- 
ticular indicated,  we  are  of  opinion  to  re- 
verse the  Judgment  complained  of,  to  set 
aside  the  verdict  of  the  Jury,  and  remand 
the  case  for  a  new  trial. 

^==*  aw  V»^  278) 

CliKAR. CREEK  WATER  CO.,  Inc.,  v. 
GI4ADBVILLB  IMP.  CO.« 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
12.1907.) 

1.  Eminent  Domain  —  Extent  of  Powrat  — 
Acquisition  op  Wateb  Rights— Statuixs. 
Under  Va.  Code  1904,  §  1105c,  el.  2  (f>, 
authorizing  public  service  corporations  to  con- 
demn "sand,  earth,  gravel,  water  or  other  ma- 
terial," and  sections  llOof  (4)  and  llOSf  (5). 
prescribing  the  procedure  for  condemning;  any 
"land  or  other  property  or  any  Interest  or  es- 
tate therein;"  and  section  1105x  (9),  as  amended 
by  Acts  1906,  p.  452,  c.  257,  providing  that,  on 
the  payment  of  the  compensation  awarded  and 
the  confirmation  of  the  report  of  the  commis- 
sioners in  proceedings  to  condemn  property,  the 
title  shall  vest  in  the  petitioner,  and  declaring 
that  nothing  in  the  act  shall  authorize  the  con- 
demnation of  a  less  estate  in  the  property  taken 
than  is  owned  by  the  party  against  whom  the 
proceeding  is  instituted,  which  revises  the  law 
on  the  subject  as  embodied  in  Code  1S73«  c 
56,  §  11,  and  Code  1887,  c.  46,  §  1079.  a  public 
service  corporation  may  condemn  a  iMirtlal  in- 
terest in  land  when  a  partial  interest  only  is 
needed,  and  a  public  service  water  company 
may  condemn  the  water  rights  of  an  inferior 
riparian  proprietor,  by  condemning  the  ri^ht  to 
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divert  water  without  condemning  the  land  over 
which  it  flows. 
2.  Sahb. 

A  t>nb1ic  service  water  company  sought  to 
condemn  the  water  rights  of  an  Inferior  riparian 
owner  without  invading  the  land  of  the  latter, 
and  only  desired  to  divert  the  water  of  a  stream 
flowing  through  his  land.  The  riparian  owner 
owned  the  estate  in  fee  simple,  and  his  riparian 
rights  were  appurtenant  to  and  coextensive  with 
the  estate.  Seld^  that  the  company  must  par- 
ticipate in  the  water  of  the  stream  on  the  basis 
that  the  riparian  owner's  rights  in  the  water 
were  appurtenant  to  his  estate*  and  must  ex- 
propriate the  perpetual  easement  of  the  owner 
therein. 

Appeal  from  Circuit  Court,  Wise  County. 

Proceedings  by  the  Clear  Creek  Water 
Company,  Incorporated,  to  condemn  a  water 
right  of  the  Gladeville  Improvement  Com- 
pany. From  a  Judgment  sustaining  a  de- 
murrer to  the  petition  and  dismissing  the 
proceeding,  the  petitioner  appeals.    Reversed. 

Bullitt  &  Kelly  and  Jno.  W.  Chalkley,  for 
appellant    Vicars  &  Peery.  for  appellee. 

WHITTLE,  J.  The  plaintiff  in  error,  the 
Clear  Creek  Water  Company,  Incorporated, 
a  public  service  corporation  having  authority 
to  condemn  lands,  water,  water  rights,  or 
any  other  property,  and  any  estate  or  In- 
terest therein,  for  its  uses  and  purposes, 
filed  its  petition  in  the  circuit  court  of  Wise 
county  against  the  defendant  in  error,  the 
Gladeville  Improvement  Company,  an  Infe^ 
rlor  riparian  proprietor,  under  chapter  46b, 
Va.  Code  1904,  for  the  purpose  of  condemn- 
ing certain  riparian  rights  of  the  defendant 
In  error  In  Clear  creek,  by  Intercepting  and 
diverting  all  the  waters  in  said  creek  and 
the  two  main  forks  thereof  (or  as  much  as 
would  flow  through  a  12-inch  pipe)  into  and 
through  the  plaintiff  in  error's  pipe  line  at 
the  point  of  its  proposed  intake,  dams,  and 
reservoir,  above  the  lands  of  the  defendant 
in  error,  to  supply  the  inhabitants  of  the 
town  of  Norton  with  water  for  domestic 
purposes. 

There  was  a  demurrer  to  the  petition,  and 
the  circuit  court,  "being  of  opinion  that  the 
law  does  not  authorize  a  water  company,  to 
condemn  a  water  right  only,  but  that  ft 
must.  If  it  condemns  at  all,  condemn  the 
whole  interest  owned  by  the  defendant,  that 
is,  the  land  itself,"  sustained  the  demurrer 
and  dismissed  the  petition. 

That  this  ruling  is  a  correct  exposition  of 
the  law  as  it  was  under  the  Codes  of  1873 
(chapter  56,  §  11)  and  1887  (chapter  46,  § 
1079)  is  admitted.  Indeed,  the  provisions 
referred  to  (which  are  identical)  were  so 
construed  by  this  court  in  the  cases  of  City 
of  Roanoke  v.  Berkowitz,  80  Va.  616,  and  City 
of  Charlottesville  v.  Maury,  96  Va.  383,  31 
S.  E.  520.  In  the  latter  case  the  court  ob- 
serves: "It  may  be  true,  as  counsel  for  the 
city  earnestly  contend,  that  It  Is  a  great 
hardship  upon  the  city  to  be  compelled  to 
condenm  and  pay  for  property  which  It  does 
not  need  in-order  to  get  wliat  is  necessary 


for  its  purposes.  This  Is  an  argument  more 
properly  addressed  to  the  Legislature  than 
the  courts." 

It  is  suggested  that  these  decisions  a^ 
centoated  the  necessity  for  a  more  liberal 
polloy  and  induced  the  Legislature  to  revise 
the  law  and  adopt  the  rule  which  at  present 
obtains.  However  that  may  be,  the  statutes 
now  in  force  manifest  a  legislative  purpose 
to  confer  upon  public  service  corporations 
the  power  to  condemn  interests  in  land  other 
than  the  entire  interest,  when  a  partial  and 
not  the  entire  interest  is  needed  for  the  pur- 
poses of  the  corporation. 

Thus  Va.  Code  1904,  t  1105c,  cl.  2  (f),  au- 
thorizes such  corporations,  "in  the  manner 
and  subject  to  the  limitations  provided  by 
the  general  statutes  *  *  *  for  the  con- 
demnation of  land,"  to  condemn  for  their 
purposes  ''sand,  earth,  gifavel,  water,  or  other 
material";  and  sections  1105f  (4)  and  1105f 
(5)  prescribe  the  procedure  for  condemning 
any  "land  or  other  property,  or  any  interest 
or  estate  therein."  This  phraseology  char- 
acterizes the  various  provisions  of  chapter 
46b,  and  differentiates  them  from  the  stat- 
utes construed  in  the  cases  cited. 

Section  1079  of  the  Code  of  1887  declares 
that  upon  the  payment  to  the  parties  en- 
titled thereto,  or  into  court,  of  the  sum  as- 
certained by  the  commissioners  as  a  just  com- 
pensation for  the  land  taken  and  for  damages 
to  the  residue  of  the  tract,  "the  title  to  that 
part  of  the  land  for  which  compensation  is 
allowed  shall  be  absolutely  vested  in  the  com- 
^  pany  •  •  •  in  f ee  simple,  except  in  the 
case  of  a  turnpike  company,  when  a  suffi- 
cient right  of  way  only  for  the  purposes  of 
said  company  shall  be  vested";  while  the 
corresponding  provision  of  the  present  stat- 
ute (section  1105f  (9),  as  amended  Acts  1906, 
p.  452,  c.  257),  Is  as  follows:  "Upon  such 
payment,  either  to  the  person  entitled  there- 
to or  into  court,  and  confirmation  of  the 
report,  the  title  to  the  part  of  the  land,  and 
to  the  other  property  for  which  compensation 
is  allowed,  shall  be  absolutely  vested  in  the 
company,  in  fee  simple',  except  in  the  case 
of  a  turnpike  company,  when  a  sufficient  right 
of  way  only  for  the  purpose  of  such  company 
shall  be  used,  and  except  also  the  case  of 
any  other  company,  when,  If  the  notice  of 
the  application  to  the  court  shall  so  specify 
or  describe,  and  the  petition  shall  so  pray, 
the  interest  or  estate  as  shall  be  so  specified 
and  prayed  for  shall  be  vested.  ^Nothing  in 
this  Act  contained  aJiall  he  construed  as  od^ 
thorizinff  the  condemnation  of  a  less  estate 
in  the  property  taken  tha^  is  owned  hy  the 
party  against  whom  the  proceeding  is,**  The 
italicized  words  constitute  the  limitation  im- 
posed by  the  amendment  in  Acts  190C,  p. 
452,  c.  257. 

Among  other  definitions,  Bouvier  observes 
that  "estate"  "signifies  that  quantity  of  in- 
terest which  a  person  has,  from  absolute  own- 
ership down  to  naked  possession."    It  is  in 
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this  sense  that  the  term  is  employed  in  the 
amended  act  of  1906.  It  denotes  the  quantity 
of  interest  of  the  owner  hi  the  subject  sought 
to  be  condemned.  Prior  thereto  it  might 
have  been  comi>etent  to  canre  an  inferior  es- 
tate (e.  g.,  an  estate  for  life  or  years)  out  of 
the  fee  simple,  and  to  have  condemned  the 
lesser  estate,  learing  the  reversion  in  the 
owner.  The  purpose  of  the  amendment  was 
to  abolish  a  provision  so  obviously  unjust  to 
the  owner,  and  to  require  the  condemnation 
of  the  entire  estate  in  the  property  proposed 
to  be  taken. 

It  will  be  noticed  that  the  word  "interest" 
does  not  occur  in  the  amendment  So  far 
as  the  ''interest"  which  may  be  condemned  is 
concerned,  the  statute  is  left  intact  The 
amendment  deals  only  with  the  "estate.**  Au- 
thority to  condemn  interests  in  "any  land, 
sand,  earth,  gravel,  water,  or  other  material" 
is  left  unimpaired;  but  the  entire  estate  in 
such  parts  of  these  various  subjects  as  is  pro- 
posed to  be  taken,  whatever  that  estate  may 
be,  must  be  condemned. 

In  this  instance  the  plaintiff  in  error's  wa- 
ter mains  are  to  connect  with  a  reservoir 
above,  and  will  not  invade  the  land  of  the  in- 
ferior riparian  owner.  The  company  needs 
to  intercept  and  divert  the  water  of  the 
stream  for  its  purposes,  but  has  no  occasion 
to  use  the  bed  of  the  creek,  and  may  not, 
therefore,  be  required  to  condemn  the  land 
over  which  the  water  flows.  But  the  defend- 
ant in  error  owns  an  estate  in  fee  simple  in 
the  lower  premises,  and  its  riparian  rights  in 
the  water  are  appurtenant  to  and  coextensive  * 
with  that  estate.  The  condemning  com- 
pany must  therefore  participate  in  the  water 
of  the  stream  on  that  basis,  and  expropriate 
the  perpetual  easement  of  the  defendant  in 
error  therein. 

Interests  in  water,  as  well  as  In  land*  are 
subject  to  the  law  of  eminent  domain.  Ham- 
or  V.  Bar  Harbor  Water  CJo.,  78  Me.  127,  8 
Atl.  40.  Such  interests  are  indispensable  to 
water  companies,  and  when  the  waters  of  a 
stream  are  diverted,  the  inferior  riparian 
proprietor  is  entitled  to  compensation  for 
the  use  of  the  water  of  which  he  is  deprived. 
This  principle  is  illustrated  by  numerous 
decisiona  The  following  have  more  or  less 
pertinency  to  the  case  in  judgment:  Ck>oper 
V.  Williams.  5  Ohio,  391,  24  Am.  Dec.  299; 
Gilzinger  v.  Saugerties  Water  Co.,  66  Hun, 
173,  21  N.  T.  Supp.  121;  Smith  v.  City  of 
Rochester,  92  N.  Y.  463,  44  Am.  Rep.  893; 
Heilman  v.  Union  Canal  Co.,  50  Pa.  268; 
Stein  V.  Burden,  24  Ala.  130,  60  Am.  Dec. 
453;  Burden  v.  Stein,  27  Ala.  104,  62  Am. 
Dec.  758;  Trenton  Water  Power  Co.  v.  Raff, 
36  N.  J.  Law,  335;  Avery  v.  Fox,  Fed.  Cas. 
No.  674,  1  Abb.  (U.  S.)  246. 

The  remaining  ground  of  demurrer,  based 
on  the  alleged  insufficiency  of  the  plat  which 
the  statute  requires  shall  accompany  the  peti- 
tion, is  not  sustained  by  the  record,  and  was 
properly  overruled. 


Upon  the  whole  case,  we  are  of  opinion  that 
the  law  on  the  demurrer  to  the  petition  It 
with  the  plaintiff  in  error,  and  it  most,  conse- 
quently, be  overruled,  and  the  case  remanded 
for  further  proceedings. 

Reversed. 
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BATTBRSHALL  et  al.  v.  ROBERTS. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
12,  1907.) 

Exceptions,  Bill  ov^Timb  fob  Pbbsknta* 

TioN,  Allowance,  and  Filing. 

Va.  Code  1904,  §  8385,  provides  that  a  bill 
of  exceptions  may  be  signed  by  the  judge,  either 
during  the  term  at  which  the  opmion  of  the 
court  is  announced,  or  in  vacation  within  30 
days  after  the  end  of  such  term,  or  at  such  other 
time  as  the  parties,  by  consent  entered  of  rec- 
ord, may  agree  on.  and  that  any  bill  so  signed 
shall  be  a  part  of  the  record.  Held,  where  a 
final  judgment  was  entered  for  plaintiff  at  the 
term  at  which  the  verdict  was  returned,  and  de- 
fendants allowed  until  the  next  term  to  file  a 
bill, of  exceptions,  and  at  the  next  term,  not  by 
consent  of  record,  but  on  motion  of  defendants, 
they  were  allowed  until  the  next  term,  and  by 
similar  orders  the  matter  of  authenticating  and 
filing  the  bill  was  kept  open  and  carried  from 
term  to  term  until  the  same  was  filed,  that  the 
bill  so  signed  and  copied  into  the  record  was 
not  properly  authenticated  and  could  not  be  con- 
sidered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Exceptions,  Bill  of,  §  72%.] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty. 

Ejjectment  by  Catherine  Roberts  against 
M.  E.  Battershall  and  others.  Judgm^it  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

Boleo.  ft  Tipton,  for  appellants.  N.  P. 
Oglesby  and  M.  M«  Caldwell,  for  appellee. 

CARDWEIiL,  J.  This  is  an  action  of 
ejectment,  brought  in  the  circuit  court  of 
Carroll  county,  in  which  the  Jury  returned 
the  following  verdict:  "We,  the  jury,  find 
for  the  plaintiff  in  fee  simple  the  land  in 
the  declaration  mentioned."  And  the  final 
order  in  the  case,  entered  at  the  term  at 
which  the  verdict  was  returned,  is  as  fol- 
lows: 

"Whereupon  the  defendants  moved  the 
court  to  set  aside  the  verdict  of  the  Jury  and 
grant  them  a  new  trial,  which  motion  the 
court  overruled.  The  defendants  then  mov- 
ed the  court  in  arrest  of  Judgment,  which 
latter  motion  the  court  likewise  overruled. 
Therefore  it  is  considered  by  the  court  that 
the  plaintiff  recover  against  the  defendant 
the  land  in  the  declaration  mentioned  in  fee 
simple,  as  therein  claimed  and  specified,  and 
her  costs  by  her  about  her  suit  In  this  be- 
half expended.  To  which  ruling  of  the  court 
in  refusing  to  set  aside  the  said  verdict  and 
to  arrest  the  Judgment  the  defendants  ex- 
cepted, and  they  are  allowed  to  the  next 
term  to  file  their  bill  of  exceptions  and 
spread  the  facts." 

On  the  9th  day  of  May,  1905,  at  a  subse- 
quent term  of  the  court,  this  order  was  e&- 
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tered:  "On  motion  of  the  defendants  they 
are  a'llowed  until  the  next  term  of  this  cofort 
to  Ale  their  bills  of  exceptions  and  spread 
the  facts  in  the  case."  A  similar  order  was 
made  at  a  still  subsequent  term,  September 
14,  1905,  and  again  on  the  12th  day  of  De- 
cember, 1905;  and  finally,  at  a  term  of  the 
court  held  on  the  10th  day  of  March,  1900. 
ah  order  was  entered  in  the  cause  as  fol- 
lows: 'The  defendants  this  day  presented 
their  four  bills  of  exceptions,  in  which  are 
contained  the  facts  proven  on  the  trial  of 
the  case,  which  bills  are  signed,  sealed,  imd 
made  a  part  of  the  record."  Then  follow 
the  four  bills  of  exceptions  referred  to,  to 
which  a  memorandum,  signed  by  counsel 
for  plaintiff  and  defendants,  is  annexed,  in 
the  following  words:  "The  foregoing  four 
bills  of  exceptions  have  been  examined  and 
agreed  to." 

The  first  question  presented  for  our  con- 
sideration is:  Are  the  bills  of  exceptions 
copied  into  the  record  properly  authenti- 
cated? 

If  the  memorandum  annexed  to  the  four 
bills  of  exceptions  could  be  construed  as  an 
agreement  between  counsel  that  the  bills  of 
exceptions  might  be  then  signed  and  made 
a  part  of  the  record,  the  question  still  re- 
mains whether  or  not  they  could  by  such  an 
agreement  be  ingrafted  upon  the  record  for 
consideration  by  this  court 

In  the  case  of  Virginia  Development  Co.  ▼. 
Rich  Patch  Iron  Go.,  98  Va.  700,  87  S.  B. 
280,  the  final  order  entered  in  the  circuit 
court  contained  the  following  language:  '*By 
agreement  of  counsel,  and  for  reasons  ap- 
pearing to  the  court,  leave  is  hereby  given 
the  plaintiff  to  file  bills  of  exception  within 
60  days  from  the  rising  of  the  court,  such 
bills  to  have  the  same  effect  as  if  signed, 
sealed,  enrolled,  and  filed  during  the  present 
term.*'  And  this  court  held  that  there  was 
no  authority  under  t^e  statute  for  the  cir- 
cuit court  to  sign  bills  of  exceptions  after 
the  term  at  which  the  final  judgment  was 
entered,  and  that  bills  of  exceptions  so  sign- 
ed and  copied  into  the  record  were  not  prop- 
erly authenticated  and  could  not  be  con- 
sidered. 

Following  the  decision  tn  that  case,  the 
statute  in  force  since  the  adoption  of  the 
Code  of  1849— which  provided  that  bills  of 
exceptions  could  be  signed  during  the  term 
at  which  the  final  judgment  was  entered 
(Hudgins  v.  Simon,  94  Va.  659,  27  S.  E.  606) 
— ^was  amended  by  an  act  approved  February 
15,  1901  (Acts  1901,  p.  180,  c  172),  so  that 
any  bill  of  exceptions  might  be  tendered  to 
the  Judge  and  signed  by  him,  either  during 
the  term  at  which  the  opinion  of  the  court 
was  announced  to  which  exception  was  talc- 
en,  or  in  vacation  within  30  days  after  such 
term,  or  at  such  other  time  as  the  parties 
by  consent  entered  of  record  might  agree 
upon,  and  that  any  bill  of  exceptions  so  ten-  | 


dered  shall  be  part  of  the  recoiH  of  the  case. 
Va.  Code  1904,  |  8885. 

It  is  clear,  upon  reading  the  statute  as 
thus  amended,  that  in  order  to  clothe  the 
Judge  of  the  trial  court  with  authority  after 
the  court  Is  adjourned  for  the  term  to  au- 
thenticate and  make  part  of  the  record  bills 
of  exertions  to  rulings  of  the  court  noted 
during  the  trial,  as  was  attempted  hi'  this 
instance,  the  consent  of  the  parties  that  this 
may  be  done  must  be  entered  of  record  as  a 
part  of  the  final  order  of  the  court  in  the 
cause. 

As  was  said  in  Lynchburg  Ck>tton  Mills  v. 
Stanley,  102  Va.  590,  46  S.  E.  908,  the  ob> 
ject  of  the  act  was  to  extend  the  time  with- 
in which  bills  of  exceptions  might  be  taken; 
but,  in  order  to  perfect  bills  of  exceptions 
duly  taken  to  rulings  during  the  trial,  th^ 
must  be  present^  in  vacation  withhi  30  days 
after  final  judgment,  or  within  such  time  as 
the  parties  shall  agree  of  record. 

In  Hoover  v.  Saunders,  104  Va.  788,  52 
S.  E.  657,  It  was  held  that,  in  the  absence 
of  any  agreement  between  the  parties,  biltai 
of  exceptions  can  only  be  signed  during  the 
term  at  which  the  opinion  of  the  court  Is 
announced  to  which  exception  is  taken,  or  in 
the  immediately  succeeding  vacation,  within 
30  days  after  the  end  of  that  term.  They 
cannot  be  signed  during  a  succeeding  term, 
nor  during  any  other  vacation  than  that  im- 
mediately succeeding  the  term  at  which  the 
opinion  was  announced.  The  beginning  of 
a  new  term,  although  within  30  days,  puts 
an  end  to  the  court's  jurisdiction  to  sign 
such  bill. 

It  appears  in  this  case,  not  only  that  a 
final  judgment  was  entered  at  the  March 
term,  1905,  of  the  circuit  court,  but  that  the 
court,  by  its  order  entered  at  its  subsequent 
May  term,  1905 — ^not  by  consent  of  the  par^ 
ties  entered  of  record,  as  the  statute  re- 
quires, but  on  the  motion  of  the  defendants 
— allowed  the  defendants  until  the  next 
term  of  the  court  to  file  their  bills  of  excep- 
tions, etc.,  and  by  similar  orders  the  mat- 
ter of  authenticating  and  filing  the  bills  of 
exceptions  was  kept  open  until  the  March 
term  of  the  court,  1906,  which  was  wholly 
without  any  authority  conferred  by  the  stat> 
ute. 

In  Va.  Devel.  Co.  v.  Rich  Patch  I.  Co.,  su- 
pra, it  is  shown  that  the  power  to  authen- 
ticate bills  of  exceptions  and  make  them  a 
part  of  the  record  in  the  trial  of  a  case  at 
law  in  which  a  writ  of  error  or  supersedeas 
lies  to  a  higher  court  is  of  statutory  origin, 
and  that  by  the  terms  of  our  statute  then 
in  force  it  could  not  be  exercised  after  the 
end  of  the  term  at  which  the  final  judg- 
ment was  rendered;  that,  in  order  to  give 
the  court  at  a  subsequent  term  authority  to 
add  to  the  record  by  signing  a  bill  of  excep- 
tion, some  control  must  be  reserved  by  the 
court  over  the  case,  as  by  failure  to  enter  a 
judgment,  by  entering  a  motion  for  a  new 
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trial  and  continiilng  It  until  the  next  tenn, 
or  by  leaye  reserved  to  sign  a  bill  of  ex- 
ception on  or  before  a  particular  day  of  the 
next;  term,  and  the  presentation  of  the  bill 
of  exception  for  signature  in  accordance 
with  the  terms  of  the  leave  reserved.  In 
other  words,  the  statute  conferring  authority 
upon  the  trial  court  to  add  to  the  record  by 
signing  a  bill  of  exception  must  be  strictly 
observed;  the  signing  of  bills  of  exertions 
so  as  to  make  them  part  of  the  record  being 
a  judicial  act,  and  such  a  judicial  act  as 
the  court  itself  was  powerless  at  common 
law  to  perform,  even  during  the  term  at 
which  the  judgment  was  rendered,  or  at 
any  time. 

In  the  case  at  bar  the  statute  has  not  been 
observed.  Therefore,  though  with  regret, 
we  have  to  reach  the  conclusion  that  the 
bills  of  exceptions  copied  into  the  record  are 
not  properly  authenticated  and  cannot  be 
considered. 

It  is,  perhaps,  well  to  call  attention  to  the 
fact  that  more  miscarriages,  in  the  ^ort  to 
bring  the  rulings  of  trial  courts  under  review 
in  this  court,  have  occurred  in  the  six  years 
since  the  amended  statute,  supra,  has  been 
In  force  than  in  all  the  years  prior  to  its 
passage.  And  why?  Simply  because  the  stat- 
ute has  not,  in  the  cases  where  the  miscar- 
riages have  occurred,  been  strictly  follow- 
ed, as  is  absolutely  necessary  in  order  to 
confer  authority  •  upon  the  judges  of  trial 
courts  to  sign  a  bill  of  exceptions  and  make 
it  a  part  of  the  record  after  the  adjourn- 
ment of  the  term  at  which  the  final  judg- 
ment in  the  cause  Is  entered. 

The  bills  of  exceptions  copied  into  this 
record,  not  being  properly  authenticated,  for 
that  reason  cannot  be  considered,  and  there- 
fore, no  error  appearing  in  the  judgment  of 
the  circuit  court,  it  has  to  be  affirmed. 


(107  Va.  310) 

HART  et  al.  v.  DARTER  et  al. 

/Supreme  Court  of  Appeals  of  Virginia.    Sept. 
12,  1907.) 

Wills  —  Equity  —  Jubisdiction  —  Con- 
struction OF  Wills. 

Testator  devised  all  his  lands  to  his  six 
living  children,  and  provided  that  "if  one  sells, 
sell  It  to  one  of  six,  and  if  one  dies  with  esue,. 
its  part  shall  go  to  the  other  children."  Held, 
that  a  court  of  equity  was  without  jurisdiction 
of  a  bill  to  construe  such  clause  of  his  will, 
and  to  have  it  adjudged  that  the  words  "with 
ssue"  meant  "without  issue,'*  and  determine 
whether  devisees  could  sell  to  persons  other 
than  devisees ;  devisees  under  such  clause  of  the 
will  obtaining  purely  iegal  titles,  and  the  con- 
struction of  wills  not  being  of  itself  a  ground 
of  equity  jurisdiction,  but  only  an  incident  to 
the  court's  jurisdiction  on  some  one  of  the  rec- 
ognized grounds  of  equity  jurisdiction. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dag. 
vol.  49,  Wills,  S  1666.] 

Appeal  from  Circuit  Court,  Scott  County. 

Bill  by  W.  H.  Hart  and  others  against 
M.  L.  Darter  and  others.  Decree  for  defend- 
ants, and  complainants  appeaL    Affirmed. 


Richmond  ft  Bond,  for  appellants.  W.  S. 
Cox,  for  appellees. 

BUCHANAN,  J.  In  the  year  1882  the  will 
of  Byre  Hart,  deceased,  was  admitted  to  pro- 
bate. The  object  of  this  suit,  which  was  in- 
stituted by  certain  of  the  devisees  under  the 
sixth  clause  of  the  will,  was  to  have  that 
clause,  which  Is  as  follows,  construed: 

"I  will  all  my  lands  to  my  6  living  chil- 
dren, Elizabeth  Hobbs  has  received  her  full 
potion  of  all  I  possess,  my  living  children 
W.H.  Hart,  B.  F.  Hart,  M.  Doniho,  M.  S. 
Darter,  J.  B.  Hellon,  Virginia  Hart,  and  if 
one  sells,  sell  it  to  one  of  six,  and  if  one  dies 
with  esue,  Its  part  shall  go  to  the  other  dill- 
dren." 

"The  trial  court,  upon  a  hearing  of  the 
cause,  dismissed  the  bill  without  pr^udice 
to  the  rights  of  any  party,  upon  the  ground 
that  the  case  was  not  in  such  a  condition  as 
to  permit  a  decision  of  the  matter  in  Issue. 

It  appears  from  the  record  that  the  devi- 
sees under  the  sixth  clause  of  the  will  par- 
titioned the  land  devised  them  and  took 
possession  of  their  respective  shares;  that 
all  the  devisees  are  living,  some  having  chil- 
dren and  others  none;  that  some  have  aliened 
their  interest  in  the  land  devised  to  persons 
other  than  devisees.  The  bill  alleges  that 
doubt  and  uncertainty  exist  as  to  the  exact 
rights  of  the  parties  In  the  land  devised, 
which  greatly  Incumber  and  hamper  the 
complainants  in  dealing  with  their  interest 
in  the  same,  and  that  the  complainants  are 
advised  that  it  is  necessary,  in  order  to  as- 
certain the  respective  interests  of  the  de- 
visees, to  have  the  will  judicially  construed. 
The  prayer  for  relief  is  that  the  court  will 
construe  the  sixth  clause  of  the  will  and  ad- 
judge that  the  words  "with  esue"  therein  be 
held  to  mean  "without  issue,"  and  determine 
whether  the  devisees  who  have  attempted  to 
alien  their  interest  had  a  legal  right  to  sell 
to  persons  other  than  the  devisees  under  that 
clause,  to  determine  any  other  matter  deem- 
ed pertinent  by  the  court  or  required  by  any 
party  in  Interest,  and  for  general  relief. 

While  the  bill  prays  for  general  relief.  It 
is  clear  from  Its  allegations  that  the  suit 
was  brought  solely  for  the  purpose  of  having 
the  sixth  clause  of  the  will  construed  by  the 
court,  and  that  no  case  Is  made  for  further 
relief.  The  first  question,  therefore,  to  be 
determined,  is  whether  or  not  a  court  of 
equity  has  jurisdiction  of  the  case  made. 

The  courts  are  not .  In  accord  as  to  the 
ground  of  the  jurisdiction  of  a  court  of 
equity  to  Interpret  and  enforce  the  provi- 
sions of  a  will.  Some  hold  that  such  juris- 
diction is  merely  an  Incident  to  Its  general 
jurisdiction  over  trusts,  and  that  It  will  not 
exercise  its  powers  to  construe  a  will  whlcb 
only  deals  with  and  disposes  of  purely  legs! 
estates  or  interests  in  land,  and  makes  no 
attempt  to  create  any  trust  relation  in  re« 
spect  to  the  property  devised.    Others  hold 
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that  its  Jurisdiction  arises  from  the  compli- 
cated character  of  the  provisions  of  the  will, 
from  the  difficulty  of  understanding  their 
meaning,  and  from  the  doubt  an<f  uncertain- 
ty as  to  the  rights  of  the  parties  claiming 
under  them.  Sec.  3  Pom.  Eq.  Jur.  §§  1156 
to  1157,  and  cases  cited;  note  to  Crosson  t. 
Dwyer,  2  Am.  &  Eng.  Dec.  in  Bq.  687-690, 
and  cases  cited.  But  the  prevailing  doc- 
trine in  this  country  Is  that,  in  order  to  give 
a  court  of  equity  jurisdiction  to  take  cogni- 
zance of  and  construe  or  interpret  a  will, 
there  must  be  an  actual  litigation  In  respect 
to  a  matter  which  is  the  proper  subject  of 
jurisdiction  of  a  court  of  equity  as  distin- 
guished from  a  court  of  law. 

Pomeroy,  in  discussing  this  question,  says 
(section  1156)  that  "the  doctrine  which  seems 
to  be  both  In  harmony  with  principle  and 
sustained  by  the  weight  of  authority  is  that 
the  special  Jurisdiction  to  construe  wills  is 
simply  an  incident  of  the  general  Jurisdic- 
tion over  trusts;  that  a  court  of  equity  will 
never  entertain  a  suit  brought  solely  for  the 
purpose  of  interpreting  the  provisions  of  a 
will,  without  any  further  relief,  and  will 
never  exercise  a  power  to  Interpret  a  will 
which  only  deals  with  and  disposes  of  pure- 
ly legal  estates  or  interests,  and  which  makes 
no  attempt  to  create  any  trust  relations  with 
respect  to  the  property  donated.*' 

In  the  case  of  Chlpman  v.  Montgomery, 
63  N.  Y.  221,  230,  it  is  said:  "The  rule  is 
that  to  put  a  court  of  equity  in  motion  there 
must  be  an  actual  litigation  in  respect  to  mat- 
ters which  are  the  proper  subjects  of  the  Ji>- 
risdiction  of  that  court,  as  distinguished  from 
a  court  of  law.  It  is  by  reason  of  the  Juris- 
diction of  courts  of  chancery  over  trusts  that 
courts  having  equitable  powers  as  an  incident 
to  that  Jurisdiction  take  cognizance  of  and 
pass  upon  the  interpretation  of  wills.  They 
do  not  take  Jurisdiction  of  actions  brought 
solely  for  the  construction  of  Instruments  of 
that  character,  nor  when  only  legal  rights 
are  In  controversy."    3  Pom.  Eq.  Jur.  §  1155. 

In  this  state,  as  in  England,  courts  of  equi- 
ty have  Jurisdiction  over  the  administration 
and  settlement  of  decedents*  estates,  whether 
the  deceased  die  with  or  without  a  will, 
and  in  the  exercise  of  and  as  incident  to  that 
jurisdiction  they  construe  and  enforce  wills 
of  personal  property.  See  Pom.  fcq.  Jur.  § 
1155;  Adair  v.  Shaw,  1  Scb.  &  Lef.  243,  262; 
Nelson  v.  Cornwell,  11  Grat  (Va.)  724,  737. 

The  English  courts  of  chancery,  under  their 
general  Jurisdiction  over  trusts,  had  the 
power  to  construe  and  enforce  wills  of  real 
as  well  as  of  personal  property,  so  far  as 
they  create  or  their  disposition  involves  the 
creation  of  trusts;  but  "so  far,"  says  Pom- 
eroy. "as  a  will  of  real  property  bequeaths 
purely  legal  titles,  and  the  devisees  therein 
obtain  purely  legal  titles  to  the  land  given, 
the  enforcement  thereof  belongs  to  the  courts 
of  law  by  means  of  the  action  of  ejectment, 
the  courts  of  law  having  full  power  to  con- 
strue and  interpret  the  instrument  and  to  de* 


termlne  the  rights  of  the  devisees.  There  tB 
no  necessity,  and  therefore  no  power,  of  re- 
sorting to  a  court  of  equity  In  order  to  ob*. 
tain  a  construction  of  such  wills."  Sectiqn 
1155;  Bowers  v.  Smith,  10  Paige  (N.  Y.) 
198;  16  Oya  54-101. 

No  case  involving  the  precise  question  now 
under  consideration  has  been  before  this 
court;  but  in  the  case  of  Snyder  v.  Grand- 
staff,  96  Va.  482,  31  S.  E.  647,  70  Am.  St. 
Rep.  863,  It  was  treated  as  settled  law  by 
the  learned  circuit  Judge  who  decided  the 
case,  and  whose  opinion  was  approved  and 
adopted  by  this  court,  that  the  construction 
or  interpretation  of  wills  and  deeds  was  not 
of  itself  a  ground  of  equity  Jurisdiction,  but 
that  the  power  to  construe  such  writings  was 
simply  an  incident  to  the  court's  Jurisdic- 
tion over  a  case  on  some  one  of  the  recog- 
nized grounds  of  equity  Jurisdiction.  This 
view,  as  we  have  seen.  Is  in  accord  withxor^ 
rect  principles.  Is  sustained  by  the  weight 
of  authority,  and  should  be  adhered  to,  al- 
though perhaps  not  necessary  to  a  decision 
of  that  case. 

The  clause  of  the  will  which  this  suit  was 
brought  to  have  interpreted,  whatever  the 
interest  given  be,  it  is  clear,  disposes  of  pure- 
ly legal  estates  or  interests  and  makes  no 
attempt  to  create  any  trust  relation  In  re- 
spect to  the  land  devised.  There  being  no 
trust  relation  Involved  in  the  devise,  and  no 
other  ground  of  equity  Jurisdiction  shown* 
the  bill  was  properly  dismissed  by  the  cir- 
cuit court,  and  its  decree  must  be  affirmed 
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ISAAC  BBBRLY  CO.  v.  GIBSON  et  al. 

(Supreme  0>art  of  Appeals  of  Virginia.    Sept 
12,  1907.) 

L  Bills  and  Notes— Bona  Fidk  Pubohaseim 

—Rights  Acquieed. 

A  maker  of  a  note,  who,  on  receiving  notice 
of  the  assignment  thereof,  promises  the  assises 
to  pay  it  and  assures  him  that  it  is  all  right, 
cannot  by  any  transaction  with  the  payee  ren- 
der it  void  and  nncollectible  in  the  hands  of 
the  assignee. 

[Ed.  Note.-*For  cases  in  nolnt,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  S  767.] 

2.  Samb. 

A  merchant  sold  his  stock  in  bulk,  with- 
out complying  with  Va.  Code  1004,  §  2460a, 
prohibiting  a  merchant  from  8ell(pg  his  stock 
without  making  an  inventory  thereof  and  a 
schedule  of  his  creditors,  etc.  The  buyer  bought 
In  good  faith  and  in  ignorance  of  the  law.  He 
executed  notes  for  a  part  of  the  purchase  price. 
The  merchant  assigned  them  to  a  creditor.  The 
buyer  assured  the  creditor  that  the  notes  were 
all  right  and  promised  to  pay  them  at  maturity. 
The  creditor,  on  the  faith  of  the  assurance,  took 
no  action  to  enforce  his  claim  against  the -mer- 
chant. The  buyer  thereafter  resold  the  stock 
to  the  merchant  HeZd,  that  the  buyer  was  lia- 
ble on  the  notes,  for  to  permit  him  to  repudiate 
the  promise  would  operate  as  a  fraud  on  the 
creditor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  S  767.] 

Appeal    from    Circuit    Court,    Buchanan 
County. 
Suit  by  the  Isaac  Bberly  Company  agalnat 
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B.  G.  Gibson  and  others.  From  a  decree 
granting  Insufficient  relief,  complainant  ap- 
peals.   Reversed  in  part,  and  remanded. 

Routh  &  Routh,  for  appellant  Finney  4b 
Stlnson,  for  appellees. 

CARDWELL,  J.  It  appears  that  Paris 
Charles  was,  on  June  3, 1904,  and  prior  there- 
to, engaged  in  the  retail  mercantile  business, 
buying  his  stock  from  wholesale  merchants 
in  the  usual  manner;  that  on  the  date  named 
he  sold  his  stock  of  merchandise  In  bulk,  in- 
voicing at  $1,700.44,  to  B.  G.  Gibson;  that 
Charles  was  indebted  to  the  Isaac  Bberly 
Company,  complainant  in  the  court  below  and 
appellant  here,  a  wholesale  company,  in  the 
sum  of  $995.85  for  goods  sold  him;  that 
Charles  was  indebted  to  other  merchants  in 
various  sums  for  goods  equal  in  value  to  the 
stOQ^  sold  to  Gibson;  that  the  sale  to  Gib- 
son was  not  in  the  ordinary  course  of  trade, 
but  with  the  intent  on  the  part  of  Charles 
to  quit  the  mercantile  business;  that  Charles 
and  Gibson  made  do  inventory  of  the  goods 
at  the  time  of  the  sale,  as  required  by  the 
statute  (now  section  2460a,  Va.  Code  1904), 
nor  complied  with  any  of  the  other  provisions 
of  the  statute;  that  Gibson  paid  Charles  on 
the  stock  of  goods  that  day  taken  possession 
of  by  Gibson  $400  In  cash,  two  mules  at  the 
value  of  $400,  and  executed  notes  for  tlie 
balance  of  the  purchase  money  to  Charles, 
two  of  which  notes  (one  for  $S0O,  due  8 
months  after  date,  June  8,  1904,  with  interest 
from  date,  and  another  for  $300,  bearing  the 
same  date,  due  12  months  after  date,  with  in- 
terest from  date)  were  on  July  14,  1904,  duly 
assigned  by  Charles  to  appellant  for  a  valua- 
ble consideration,  and  when  collected  were  to 
go  as  a  credit  on  the  debt  of  Charles  to  appel- 
lant, above  mentioned;  that  after  the  assign- 
ment  of  these  notes,  and  on  the  same  day, 
Gibson  was  notified  by  appellant  of  the  as- 
signment, and  he  assured  appellant  that  the 
notes  were  all  right  and  promised  that  he 
would  pay  them  at  maturity,  even  going  to 
the  extent  of  saying  that  he  would  pay  them 
before  maturity  if  a  discount  would  be  al- 
lowed upon  them,  but  refused  to  give  any 
security  for  their  payment  At  this  Interview 
between  appellant's  agent  and  Gibson,  the 
latter*s  attention  was  called  to  the  statute 
above  referred  to,  which  provides  that  it 
shall  be  unlawful  for  any  merchant  buying 
and  selling  merchandise,  while  he  is  indebted 
to  any  person,  to  sell  his  entire  stock  of  mer- 
chandise in  bulk,  or  to  sell  the  major  portion 
thereof  otherwise  than  in  the  ordinary  course 
of  trade,  in  the  regular  and  usual  prosecu- 
tion of  the  seller's  business,  etc.,  and  that  if 
the  terms  of  the  statute  prescribing  in  what 
manner  and  under  what  conditons  a  mer- 
chant engaged  in  buying  and  selling  merchan- 
dise may  sell  his  entire  stock  in  bulk,  or  the 
major  portion  thereof  otherwise  than  in  the 
ordinary  course  of  business,  etc.,  were  not 
compiled  with,  the  sale  w^.uld  prima  facie  be 


presumed  to  be  void  and  fraudulent  as 
against  the  creditors  of  such  seller,  and  the 
merchandise,  or  such  other  part  thereof  as 
might  be  found  in  the  hands  of  the  purchaser, 
should  be  liable  to  the  creditors  of  the  seller, 
and  in  the  event  that  the  same,  or  any  part 
thereof,  be  withdrawn  by  the  purchaser,  then 
the  purchaser  himself  should  be  liable  to  the 
creditors  of  such  seller  for  the  merchandise 
so  received  by  him  and  thus  withdrawn.  Up- 
on obtaining  this  information  from  appel- 
lant's agent,  Gibson  declared  that  he  did  not 
know  of  the  statute,  and  that  he  was  sorry 
that  he  did  not  know  of  it  sooner,  as  he  had 
paid  off  one  of  the  notes  executed  by  him  to 
Charles;  the  note  so  paid  off  being  held  by  an 
assignee  of  Charles  other  than  appellant  or 
Charles  himself.  On  the  following  day, 
namely,  the  15th  of  June,  1904,  Gibson  exe- 
cuted, delivered,  and  had  recorded  in  the 
clerk's  office  of  Buchanan  county  a  deed  to 
his  wife,  conveying  to  her,  in  consideration  of 
$800,  said  to  have  been  in  hand  paid,  a  tract 
of  land  situated  in  that  county,  containing 
203  acres;  and  on  July  30,  1904,  notwith- 
standing declarations  on  his  part  to  the  agent 
of  appellant  that  he  still  bad  the  stock  of 
goods  in  question  in  possession  and  intended 
to  hold  on  to  them,  he  made  a  pretended  re- 
sale of  what  remained  back  to  Charles,  with- 
out any  pretense  of  complying  with  the  pro- 
visions of  the  statute,  supra;  whereupon 
Charles,  on  the  same  date,  executed  to  one  0. 
W.  McCoy,  trustee,  a  deed  of  trust  on  this 
stock  of  goods  to  secure  to  the  creditors  of 
Charles,  other  than  appellant,  the  one  $1,100 
and  the  other  $466.  It  further  appears  that 
from  the  time  Gibson  obtained  this  stock  of 
goods  from  Charles,  on  the  3d  day  pf  June^ 
1904,  to  the  date  of  his  pretended  resale  of 
the  same  to  Charles,  on  July  30,  1904,  he  had 
sold  of  the  goods  the  amount  of  $235.77,  so 
that  the  invoice  price  of  the  goods  at  the  pre- 
tended resale  to  Charles  was  $1,464.67. 

At  the  second  August  rules,  1904,  appel- 
lant filed  its  original  bill  in^is  cause  (which 
is  the  only  bill  copied  in  this  record),  setting 
out  the  foregoing  facts,  and  relying  upon 
them  as  showing  that  the  deed  from  Gibson 
to  his  wife,  as  well  as  the  pretended  resale 
of  the  stock  of  goods  by  Gibson  to  Charles, 
were  fraudulent  transactions,  made  and  had 
for  the  purpose  of  defrauding  the  creditors  of 
Charles,  especially  appellant,  and  charging 
that  Gibson  was  liable  to  appellant,  not  only 
for  the  $235.77  realized  by  him  from  the  sale 
of  a  part  of  the  goods  while  in  his  posses- 
sion, but  for  the  two  notes  of  $300  each, 
above  mentioned,  and  that  appellant  was  en- 
titled to  a  lien  therefor  upon  the  tract  of 
land  which  Gibson  had  fraudulently  convey- 
ed to  his  wife. 

,  Upon  the  hearing  of  the  cause  upon  the 
bin,  the  answer  of  Gibson,  and  depositions  of 
witnesses,  the  circuit  court  held  that  appel- 
lant was  not  entitled  to  recover  of  Gibfson 
the  amount  of  the  two  notes  of  $300  each,  ex- 
ecuted by  Gibson  to  Charles  and  by  the  latter 
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a88i£ned  to  appellant  and  sned  on,  but  that 
Gibson  was  liable  to  the  creditors  of  Charles 
for  the  difference  between  the  amount  of 
the  goods  turned  oTor  to  him  by  Charles  and 
the  amount  of  the  goods  returned  to  Charles 
by  Qlbson,  namely,  the  difference  between, 
$1,700.44  and  11,464.67,  and  Interest  thereon, 
and  that  the  same  should  be  paid  to  appel- 
lant, the  first  and  only  creditor  attad^ing 
that  transaction;  and  it  was  adjudged,  or- 
dered, and  decreed  that  appellant  recover 
of  Gibson  the  sum  of  $235.77,  with  interest 
thereon  from  the  30th  day  of  July,  1904,  until 
paid,  and  costs  of  its  suit,  and  that  as  to  this 
recovery  the  deed  executed  on  the  15th  day  of 
July,  1904,  by  Gibson  to  his  wife,  Cordelia 
Gibson,  conveying  certain  lands  therein  de- 
scribed, was  not  made  for  consideration  deem- 
ed valuable  in  law,  but  was  made  with  in- 
tent to  hinder,  delay,  and  defraud  appellant, 
as  a  creditor  of  B.  G.  Gibson,  and  therefore 
was  fraudulent  and  void  as  to  its  debt  against 
Gibson,  and  that  this  decree  be  a  lien  upon 
the  lands  in  question,  to  be  enforced  by  prop- 
er decree  to  be  thereafter  entered  in  the 
cause. 

From  this  decree  the  appeal  under  con- 
sideration is  taken,  and  we  are  asked  to  re- 
verse it  only  in  so  far  as  It  holds  that  the 
two  notes  executed  by  Gibson  to  Charles  for 
$300  each,  and  assigned  by  the  latter  to  ap- 
pellant, are  void  and  uncollectible  because  of 
failure  of  ihe  consideration  for  which  they 
were  executed;  the  effect  of  the  decree  be- 
ing that,  the  sale  of  the  stock  of  goods  from 
Charles  to  Gibson  having  been  made  without 
a  compliance  with  the  provisions  of  the  stat- 
ute, supra,  the  transaction  was  void,  and 
therefore  the  consideration  for  which  the 
notes  in  question  were  executed  failed. 

Besides  the  fact,  already  mentioned,  that 
after  the  assignment  of  these  notes  to  appel- 
lant Gibson  not  only  recognized  them  as  valid 
obligations  which  he  was  bound  in  law  to 
meet,  but  expressly  promised  appellant  that 
he  would  pay  the  notes,  the  stativte  does  not 
declare  that  the  sale  of  the  goods  was  fraud- 
ulent and  void  as  to  Gibson,  the  buyer,  but 
only  that  the  sale  was  prima  facie  presumed 
to  be  fraudulent  and  void  as  to  the  creditors 
of  the  seller,  snd,  further,  that  the  merchan- 
dise in  the  hands  of  the  purchaser,  or  any 
part  thereof,  if  it  be  found  in  his  hands, 
should  be  liable  to  such  creditors,  and  in 
the  event  that  the  same  or  any  part  thereof 
be  withdrawn  by  the  purchaser  then  the  pur- 
chaser himself  personally  shall  also  be  liable 
to  said  creditors  of  such  seller  to  the  extent 
of  the  merchandise  so  received  by  him  and 
thus  withdrawn. 

The  contention  of  appellant  is  that  after 
notice  to  appellee,  Gibson,  of  the  assignment 
of  the  notes  to  appellant,  Gibson  and  Charles 
could  by  no  subsequent  transaction  invalidate 
the  notes  in  the  bands  of  the  assignee;  and 
this  contention  is  clearly  sound.  The  notes 
In  the  hands  of  appellant  were  only  subject  to 
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any  equities  between  Charles  and  Gibson 
prior  to  notice  of  the  assignment,  and  it  is 
not  pretended  by  Gibson  or  any  one  else  that 
any  such  equity  existed  at  the  time  of  the 
assignment  and  notice  to  him  on  July  14» 
1904 ;  and,  had  there  been,  his  express  prom- 
ise to  pay  and  assurances  to  the  representa- 
tive of  appellant  that  the  notes  were  all  right 
would  have  destroyed  even  such  prior  equi- 
ties, much  more  any  arising  after  notice  of 
the  assignment  This  principle  Is  rightly 
carried  in  such  a  case  so  far  as  to  work 
an  estoppel  against  the  debtor  and  the  as- 
signor. The  express'  promise  of  Gibson  to 
appellant  to  pay  these  notes,  and  his  as- 
surances that  they  were  all  right,  meant,  of 
course,  'that  he  had  no  prior  equities  to  set 
up  against  them,  and  concluded  him  as  to 
any  right  by  a  transaction  with  Charles  to 
render  the  notes  void  and  uncollectible.  Had 
he  not  attempted  to  do  this,  as  he  gave  as- 
surances that  he  would  not  do,  the  goods 
would  have  remained  in  his  possession  and 
been  liable  to  appellant  for  the  payment  and 
satisfaction  of  the  notes  in  question,  by  vir- 
tue of  section  2460a  of  the  Code  of  1904,  re- 
lied on  by  the  circuit  court  as  giving  appel- 
lant a  lien  upon  the  money  received  by  Gib- 
son from  a  sale  of  a  part  of  the  goods  while 
they  were  in  his  possession. 

According  to  the  answer  of  Gibson  there 
was  no  fraud  or  dishonesty  in  his  purchase 
of  the  stock  of  goods  in  question  from 
Charles,  and  hence  it  was  an  innocent  and 
valid  purchase.  Therefore  the  prima  fade 
fraud  was  eliminated,  and  Gibson  was  the 
owner  of  the  goods  free  from  any  consequen- 
ces and  results  imposed  by  the  statute,  supra, 
under  no  obligations  to  the  creditors  of 
Charles,  and  was  clothed  with  the  right  to 
hold  the  goods  by  payment,  either  directly 
to  Charles  or  to  his  assignee,  of  the  Invoice 
price  thereof  evidenced  by  the  notes  he  had 
given,  so  that  the  notes  were  for  a  legal  and 
valid  consideration,  and  Gibson  could  not  by 
his  own  act  relieve  himself  of  the  express 
promise  to  pay  them  to  appellant. 

In  Stebblns  v.  Bruce,  80  Va.  389,  while  It 
is  held  to  be  settled  law  in  this  state  that  the 
assignee  of  nonnegotlable  paper  stands  in 
the  shoes  of  his  assignor  and  takes  subject  to 
all  defenses  of  the  debtor  against  the  assignor 
•existing  before  notice  of  assignment,  it  is 
further  held  that  where,  after  notice  of  as- 
signment, the  debtor  expressly  or  impliedly 
promises  to  pay  the  debt,  he  is  estopped  from 
setting  up  any  defense  he  had  against  the 
assignor.  The  opinion  in  that  case  recognizes 
the  correctness  of  the  statement  of  the  law 
in  the  authorities  cited,  to  the  effect  that 
while  no  acknowledgment  made  after  an  as- 
signment will  prevent  the  debtor  from  prov- 
ing, if  he  can,  any  equity  against  the  assign- 
or before  he  had  notice  of  the  assignment,  he 
will  be  estopped  from  setting  up  any  equity 
or  defense,  however  well  founded  originally, 
if  by  his  assurance  made  beforehand  he  has 
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Induced  the  assignee  to  acquire  the  debt, 
and  that  the  assignee  in  general  only  holds 
an  equitable  interest  in  the  assigned  instru- 
ment. This  statement  of  the  law  is  declared 
to  be  subject  to  the  qualification  that  where, 
after  notice  of  the  assignment,  the  debtor  ex- 
pressly or  impliedly  promises  the  assignee 
to  pay  the  debt,  he  will  be  concluded  there- 
by, if  the  retraction  of  such  promise  would 
operate  as  a  fraud  upon  the  assignee.  "In 
this  and  other  like  cases/'  says  the  opinion, 
'Vhere  the  assignee  has  been  influenced  to 
act,  or  to  refrain  from  taking  action,  by  the 
representations  of  the  debtor,  to  permit  the 
latter  to  repudiate  those  representations  to 
the  injury  of  the  former  would  be  contrary 
no  less  to  the  well-settled  rule  of  the  common 
law  than  to  the  plainest  principles  of  natural 
justice.  And  the  same  principle  prevails 
in  equity." 

This  qualification  of  the  rule  of  law  In 
that  case  applies  with  full  force  to  the  case 
at  bar,  for  it  plainly  appears  from  the  facts 
already  stated  that  the  effort  on  the  part  of 
appellee,  Gibson,  to  retract  his  promise  to 
appellant  to  pay  the  two  notes  In  question, 
operated  as  a  fraud  upon  the  appellant  Re- 
lying upon  the  promises  and  assurances  given 
by  Gibson  that  the  notes  were  all  right  and 
that  he  would  pay  them,  appellant  took  no 
action  to  enforce  Its  indebtedness  against 
Charles,  and  without  any  notice  whatever  to 
appellant  Gibson  permitted  the  stock  of  goods 
to  be  withdrawn  by  Charles,  so  that  the 
latter  could  and  did  put  them  beyond  the 
reach  of  appellant  by  conveying  title  there- 
to and  transferring  the '  possession  thereof 
to  a  trustee  for  the  benefit  of  the  creditors  of 
Charles  other  than  appellant 

Ignorance  of  the  law  could  not  avail  Gib- 
son, and  to  permit  him,  under  the  facts  and 
circumstances  appearing  in  the  record,  to  re- 
tract his  assurances  to  appellant  with  refer- 
ence to  the  two  notes  in  question,  or  to  re- 
pudiate his  express  promise  to  pay  them, 
would  operate,  in  our  opinion,  as  a  fraud 
upon  the  rights  of  appellant,  and  be,  not 
only  contrary  to  the  established  law,  but  to 
the  "plainest  principles  of  natural  justice." 
Stebbins  v.  Bruce,  supra ;  2  Min.  Inst  326 ;  1 
Greenleaf  on  Bv.  (15th  Ed.)  }  207;  2  Pom.  Eq. 
(3d  Ed.)  §  812. 

For  these  reasons  we  are  of  opinion  that 
the  decree  of  the  circuit  court  in  so  far  as 
it  holds  that  the  appellant  is  not  entitled  to 
recover  of  the  appellee,  B.  G.  Gibson,  the  two 
notes,  of  $300  each,  executed  by  Gibson  to 
Paris  Charles  and  by  the  latter  assigned  to 
appellant,  is  erroneous;  and  we  are  further 
of  opinion  that  appellant  is  entitled  to  a  lien 
on  the  tract  of  land  conveyed  by  Gibson  to 
his  wife  by  deed  of  July  15,  1904.  for  the 
amount  of  said  notes,  with  interest  thereon 
from  their  maturity,  as  well  as  the  lien  for 
the  sum  of  $235.77,  with  interest  thereon 
from  the  30th  day  of  July,  1904,  until  paid, 
with  the  costs  of  this  suit,  as  decreed  by  the 
circuit  court    Therefore  the  said  decree,  to 


the  extent  that  it  denies  appellant  the  right 
to  recover  of  Gibson  the  amount  of  said  notes 
and  a  lien  upon  said  land  as  security  for 
their  payment  will  be  reversed  and  annulled, 
and  the  cause  remanded  to  the  circuit  court 
to  be  further  proceeded  with  in  accordance 
with  this  opinion. 
Reversed  in  part 

(107  Va.  M3) 
BARNES  V.  TIDEWATER  RT.  CO. 
(Supreme  Court  of  Appeals  of  VirglDia.    Sept 

12,  1907.) 
L  EMINENT     Domain  —  Determination     of 
Ck>MPENBATiON— Judicial  Review. 

The  determination  of  commissioners  ap- 
pointed to  ascertain  the  compensation  for  land 
sought  to  be  taken  in  proceedings  to  condemn 
land  and  to  award  damages  to  property  not  tak- 
en will  not  be  disturbed,  unless  the  award  is 
clearly  excessive  or  inadequate. 

[Bd.  Note.— For  cases  in  jpolnt,  see  Cent  Dig. 
vol.  18,  Bminent  Domain,  (  685.) 

2.  Same. 

In  proceedings  by  a  railway  company  to 
condemn  land,  the  commissioners,  after  viewing 
the  premises  and  hearing  the  testimony,  decided 
that  a  tract  not  taken  would  not  be  injured.  On 
the  hearing  of  the  exceptions  to  the  report  the 
owner  showed  by  eight  witnesses  that  the  com- 
missioners erred  in  not  giving  damages,  and  the 
company  showed  by  six  witnesses  that  the  prop- 
erty would  not  be  damaged.  There  was  no 
showing  of  prejudice  or  corruption  on  the  part 
of  the  commissioners.  Held,  that  the  court 
properly  confirmed  the  report  of  the  commis- 
sioners. 

Brror  to  Corporation  Court  of  Roanoke. 

Proceedings  by  the  Tidewater  Railway 
Company  to  condemn  land  owned  by  EL  C. 
Barnes.  There  was  a  judgment  confirming 
the  report  of  the  commissioners  appointed 
to  award  the  compensation  and  damages,  and 
H.  O.  Barnes  brings  error.    Aflirmed. 

Robertson  &  Wingfleld,  for  plaintiff  in  er- 
ror. Robertson,  Hall  &  Woods,  for  defend- 
ant In  error. 

HARRISON,  J.  This  proceeding  was  insti- 
tuted by  the  Tidewater  Railway  Company 
for  the  purpose  of  condemning  and  acquir- 
ing title  to  a  portion  of  certain  land  owned 
by  H.  C.  Barnes,  the  plaintiff  in  error. 

It  appears  that  the  plaintiff  in  error  owned 
two  parcels  of  land,  one  located  on  the  south 
side  of  Ferdinand  avenue,  in  the  city  of 
Roanoke,  through  which  the  railroad  passes, 
and  the  other  on  the  north  side  of  the  same 
avenue,  no  part  of  which  Is  taken  for  rail- 
road purposes.  Commissioners  were  appoint- 
ed by  the  court  to  ascertain  a  just  compensa- 
tion for  the  land  taken,  and  to  award  the 
damages  to  the  adjacent  or  other  property  of 
the  defendant  Barnes,  or  to  the  property  of 
any  other  person,  beyond  the  peculiar  bene- 
fits that  would  accrue  to  such  properties,  re- 
spectively, from  the  construction  and  opera- 
tion of  the  works  of  the  railroad  company. 

The  commissioners  found  the  aggregate  of 
land  taken  to  be  3.31  acres,  more  or  less,  and 
assessed  the  compensation  therefor  at  $1,250. 
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They  further  ascertained  that  the  damages 
to  the  adjacent  and  other  property  of  the 
plaintifC  in  error,  by  reason  of  the  construc- 
tion and  operation  of  the  Works  of  the  com- 
pany, beyond  the  peculiar  benefits  that  would 
accrue  to  such  properties,  respectively,  was 
$2,650,  making  an  aggregate  finding  for  land 
and  damages  in  favor  of  H.  C.  Barnes  of 
$3,900.  They  further  found  and  reported 
that  no  damage  was  done  to  the  property  of 
any  person  other  than  the  plaintiff  in  error. 

This  report  was  excepted  to  by  the  plain- 
tiff in  error,  upon  the  ground  that  the  com- 
pensation and  damages  awarded  were  inade- 
quate, and  because  no  damage  was  allowed 
for  the  property  on  the  north  side  of  Ferdi- 
nand avenue.  The  commissioners  made  no 
separate  finding  as  to  the  property  on  the 
north  side  of  Ferdinand  avenue;  but  the 
testimony  taken  In  the  case  shows  that  upon 
due  consideration  thereof  they  reached  the 
conclusion  that  the  land  on  the  north  side 
of  the  avenue  would  not  be  damaged  by  the 
construction  and  operation  of  the  railroad. 
It  was  agreed  at  the  hearing  that  the  $3,000 
awarded  by  the  commissioners  should  be  ac- 
cepted in  full  satisfaction  of  all  compensa- 
tion and  damage  to  which  the  plaintiff  in 
error  was  entitled,  except  that  which  it  was 
contended  would  be  sustained  by  the  land  on 
the  north  side  of  the  avenue  from  the  con- 
struction and  operation  of  the  railroad,  as  to 
which  the  commissioners  concluded  no  dam- 
age accrued. 

On  the  hearing  of  the  exception,  which  was 
under  the  agreement  limited  in  the  manner 
already  Indicated,  both  parties  Introduced 
evidence  on  the  question  as  to  whether  or 
not  the  property  on  the  north  side  of  Fer- 
dinand avenue  would  be  depreciated  in  value 
by  the  construction  and  operation  of  the  rail- 
road. After  hearing  the  evidence  the  court 
entered  the  Judgment  complained  of,  overrul- 
ing the  exception  of  the  plaintiff  in  error, 
and  confirming  the  report  of  the  commis- 
sioners. 

The  only  error  assigned  by  the  petitioner 
Is  that  the  report  of  the  commissioners 
should  have  been  set  aside  because  It  allowed 
no  damages  for  the  land  on  the  north  side 
of  Ferdinand  avenue,  no  part  of  which  was 
taken.  In  support  of  this  assignment  the 
plaintiff  in  error  discusses  the  act  concerning 
the  exercise  of  the  power  of  eminent  domain, 
the  damages  thereby  contemplated  for  injury 
done  to  land  lying  adjacent  to  that  taken  by 
the  construction  and  operation  of  a  railroad, 
and  elaborately  considers  the  elements  of  in- 
jury that  should  be  regarded  in  such  a  case: 
it  being  insisted  that  the  evidence  before  the 
commissioners  and  before  the  court  shows 
that  the  land  on  the  north  side  of  the  aven- 
ue will  be  injuriously  affected  by  the  opera- 
tion and  construction  of  the  proposed  rail- 
road. 

In  disposing  of  this  case  it  is  unnecessary 
for  us  to  follow  the  consideration  and  dis- 
cussion given  by  counsel  for  plaintiff  in  er- 


ror to  the  ''eminent  domain  act";  for,  if  his 
view  as  to  the  proper  construction  of  the 
statute  be  sound  (as  to  which  we  express  no 
opinion),  it  could  not  affect  the  result  in  this 
case,  there  being  nothing  in  the  record  to 
show  that  there  has  been  any  failure  on  the 
part  of  the  court  or  the  commissioners  to 
consider  all  the  elements  of  injury  which  it 
is  insisted  should  be  considered.  The  court 
was  not  asked  to  Instruct  the  commissioners 
as  to  the  elements  of  injury  they  should  con- 
sider, nor  does  any  issue  touching  that  mat- 
ter appear  of  record  to  have  been  presented 
in  any  other  form.  The  order  appointing  the 
commissioners  follows,  substantially,  the 
language  of  the  statute,  and  explicitly  di- 
rects that  they  go  upon  the  premises  and 
view  the  land  or  other  proi>erty,  or  such  in- 
terest or  estate  therein,  wanted  by  the  rail- 
road for  its  purposes,  and,  after  viewing  the 
same  and  hearing  such  proper  evidence  as 
either  party  may  offer,  ascertain  a  just  com- 
pensation therefor,  and  award  the  damages, 
if  any,  resulting  to  the  adjacent  or  other 
property  of  the  defendant,  or  the  property 
of  any  other  person,  beyond  the  peculiar  ben- 
efits that  will  accrue  to  such  properties,  re- 
spectively, from  the  construction  and  opera- 
tion of  the  works  of  said  company.  The 
report  of  the  commissioners  also  follows  the 
language  of  the  statute,  and  shows  that, 
after  ascertaining  a  just  compensation  for 
the  land  taken,  they  estimated  the  damages 
resulting  to  the  adjacent  and  other  property 
of  the  owner,  by  reason  of  the  construction 
and  operation  of  the  railroad,  beyond  the  pe- 
culiar benefits,  etc.;  and  the  evidence  shows 
that  the  commissioners  duly  considered  the 
land  north  of  Ferdinand  avenue,  viewed  the 
premises,  and,  after  hearing  the  testimony  of 
witnesses  introduced  by  the  parties,  reached 
the  conclusion  that  the  land  north  of  Ferdi- 
nand avenue  was  not  Injured  by  the  con- 
struction and  operation  of  the  railroad. 

The  sole  question  presented  for  our  de- 
termination Is  whether  or  not  the  lower  court 
erred  in  overruling  the  exception  taken  to  the 
conclusion  and  finding  of  the  commissioners 
and  in  confirming  their  report 

The  doctrine  Is  well  established  that  the 
findings  of  a  commission  in  a  case  like  this 
are  entitled  to  great  weight,  and  are  not  to 
be  disturbed  by  the  courts,  except  in  Instan- 
ces where  excessive  or  Inadequate  estimates 
on  their  part  is  shown  by  very  clear  evidence. 
For  error  of  judgment  of  the  commissioners 
in  arriving  at  the  amount  of  damages,  if  any, 
there  can  be  no  correction,  especially  where 
the  evidence  Is  conflicting,  unless  the  dam- 
ages allowed  are  so  excessive  or  inadequate 
as  to  show  prejudice  or  corruption. 

As  said  by  Judge  Keith,  in  Railroad  Co.  v. 
Chamblin,  100  Va.  401,  406,  41  S.  B.  750, 
752:  "The  best  that  can  be  done  is  to  ap- 
point capable  and  upright  commissioners  to 
go  upon  the  land,  examine  it,  hear  testimony, 
and  consider  all  the  facts  and  clrcumstancc^s 
surrounding  the  situation  and  likely  to  en- 
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ter  Into  the  ralue  of  the  subject,  and  thns 
ascertain  what  is  the  value  of  the  land  to 
be  taken,  and  the  effect  of  such  taking  upon 
the  residue  of  the  tract"  Cranford  Paving 
Co.  T.  Baum,  97  Va.  501,  24  S.  E.  906;  R. 
ft  P.  R.  Co.  T.  Seaboard,  etc.,  Co.,  103  Va. 
S99,  49  S.  B.  512 ;  Tidewater  Ry.  Co.  v.  Cow- 
an. 106  Va.  817.  56  S.  B.  819,  1  Va.  App.  177; 
Shoemaker  t.  United  States,  147  U.  S.  282, 
13  Sup.  Ct  361,  87  L.  Ed.  170. 

In  the  ease  last  cited  the  court;  at  page 
306  of  147  U.  S.,  page  393  of  13  Sup.  Ct,  37 
li.  Ed.  170,  says:  "The  rule  on  this  subject 
is  so  well  settled  that  we  shall  content  our- 
selves with  repeating  an  apt  quotation  from 
Mills  on  Eminent  Domain,  246,  made  in  the 
opinion  of  the  court  below:  *An  appellate 
court  will  not  Interfere  with  the  report  of 
commissioners  to  correct  the  amount  of  dam- 
ages, except  in  cases  of  gross  error,  showing 
prejudice  or  corruption.  The  commissioners 
hear  the  evidence  and  frequently  make  their 
IHrincipal  evidence  out  of  a  view  of  the  prem- 
ises, and  this  evidence  cannot  be  carried  up, 
so  as  to  correct  the  report  as  being  against 
the  weight  of  evidence.  Hence  for  an  error 
in  the  judgment  of  commissioners  in  arriving 
at  the  amount  of  damages  there  can  be  no 
correction,  especially  where  the  evidence  is 
conflicting.  Commissioners  are  not  bound  by 
the  opinions  of  experts  or  by  the  apparent 
weight  of  evidence,  but  may  give  ^heir  own 
conclusions.' " 

In  the  case  at  bar  there  is  no  suggestion  of 
prejudice  or  corruption  on  the  part  of  the 
commissioners.  It  appears  that  after  view- 
ing the  premises  and  hearing  the  testimony 
of  the  witnesses  Introduced  by  the  parties, 
the  commissioners  reached  the  conclusion  that 
the  adjacent  or  other  land  of  plaintiff  in 
error,  lying  on  the  north  side  of  Ferdinand 
avenue,  would  suffer  no  Injury  from  the  con- 
struction and  operation  of  the  railroad,  and 
therefore  no  damage  was  reported  on  that 
account  It  further  appears  that  upon  the 
hearing  of  the  exception  taken  to  the  re- 
port of  the  commissioners  the  evidence  was 
very  conflicting;  the  plaintiff  in  error  in- 
troducing eight  witnesses,  who  testified  that 
the  commission  committed  error  in  arriv- 
ing at  the  conclusion  that  the  property  in 
question  would  not  be  damaged,  and  the  de- 
fendant in  error  six  witnesses^  who  sustain 
the  judgment  of  the  commissioners  by  tes- 
tifying that  in  their  opinion  the  property 
would  not  be  damaged.  After  hearing  this 
evidence  the  learned  judge  of  the  lower  court, 
who  had  the  opportunity  of  seeing  the  wit- 
nesses and  of  observing  their  manr.<'r  of  tes- 
tifying, was  of  opinion  that  the  exception  to 
the  conunissioners*  report  should  be  over- 
ruled. 

Upon  well-settled  principles  the  lower  court 
could  not,  under  the  circumstances  of  this 
case,  have  done  otherwise  than  overrule  the 
exception  to  the  report;  and  its  judgment 
must  be  aflirmed. 


(146  N.  C.  7) 

ROGERSON  et  al.  ▼.  LEGOBTT. 

(Supreme  Court  of  North  Carolina.    Sept  11« 
1907.) 

1.  Dismissal  and  Noivsuit— Failttbb  to  Sub 
Out  SuiocoNS. 

Where  defendant  dies  after  being  served 
with  summons,  the  case,  as  to  subsequent  serv- 
ice of  summons,  is  not  within  Revisal  1905,  U 
437,  438,  providing  that,  when  defendant  is  not 
served  wkn  Bummona  within  the  time  the  sum- 
mons is  returnable,  plaintiff  may  sue  out  an 
alias  or  pluries  summons,  returnable  in  the  same 
manner  as  the  original  summons,  and  a  failure 
to  keep  up  the  chain  of  summons  issued  against 
a  party,  but  not  served,  by  means  of  an  alias  or 
pluries  summons,  is  a  discontinuance;  but  is 
within  sections  415,  417,  providing  that  no  ac- 
tion shall  abate  by  death  of  a  part^,  but  the 
court,  on  motion  at  any  time  withm  a  year 
thereafter,  or  afterwards  on  a  supplemental  com- 
plaint, may  allow  the  action  to  be  continued  by 
or  against  bis  representative,  and,  when  the  sus- 
gesdon  of  the  death  of  a  party  has  been  made 
before  a  cleric,  it  shall  be  his  duty  to  issue  a 
summons  to  the  party  succeeding  to  the  rights 
or  liabilities  of  the  decedent 

2.  Payment  — Pbima  Facie  Bvidencb  — Re- 
cital IN  Deed. 

The  attorney  in  fact  being  authorized  by 
his  power  to  deed  land  and  to  receive  payment, 
his  deed  acknowledging  payment  is  at  least 
prima  facie  evidence  of  payment. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  39,  Payment,  §  228.] 

3.  Principal  and  Agent— Actino  in  Prin- 
cipal's Name  —  Necessitt — Execution  of 
Deed. 

It  is  a  good  equitable  defense  to  an  action 
for  land  that  defendant  bought  it  of  one  having 
a  power  of  attorney  to  sell  and  convey  it,  and 
paid  him  therefor,  recorded  his  deed  and  entered 
and  remained  in  possession  thereunder,  though 
the  deed  was  executed  in  the  name  of  the  attor- 
ney, as  attorney,  instead  of  in  the  name  of  the 
principal,  by  the  agent  as  attorney. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  i  433.] 

Appeal  from  Superior  Court,  Beaufort 
County;   W.  R.  Allen,  Judge. 

Action  by  G.  C.  Kogerson  and  others 
against  Council  Leggett.  Judgment  for  de- 
fendant   Plaintiffs  appeal.    Affirmed. 

The  title  to  the  land  in  controversy  was  on 
and  prior  to  August  12,  1866,  in  Patsy  Dud- 
ley, for  life,  remainder  to  J.  C.  Rogerson  and 
W.  O.  Rogerson.  On  said  day  J.  C.  Rogerson 
executed  to  Hosea  Dudley  a  power  of  attor- 
ney, under  seal,  authorizing  him  to  sell  and 
convey  his  Interest  in  the  land.  Said  power 
of  attorney  was  duly  registered.  W.  O.  Rog- 
erson prior  thereto  had  conveyed  to  said 
Hosea  his  one-half  interest  On  the  same 
day,  to  wit,  August  12,  1856,  the  said  Hosea 
Dudley,  together  with  his  wife,  the  life  ten- 
ant, executed  a  deed  describing  the  said  land 
to  Noah  Leggett,  which  contained  appropriate 
words  of  conveyance.  The  premises  of  said 
deed  is  as  follows:  "This  indenture  made 
•  •  •  by  and  between  Hosea  Dudley  in 
his  own  right  as  assignee  of  W.  O.  Rogerson, 
of  Hosea  Dudley  as  attorney  for  Josephus 
Rogerson  and  of  Hosea  Dudley  and  wife 
Patsy,  of  the  first  part,"  etc  The  said  deed 
was  signed  and  sealed  by  Hosea  Dudley  and 
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bis  wife,  and  by  '*Hosea  Dudley,  Attorney  for 
Joflepbus  Rogerson,"  «nd  duly  proven  and 
registered  November  17,  1856,  In  tbe  office  of 
the  register  of  deeds  of  Beaufort  county. 
Noah  Leggett,  the  grantee,  entered  imme- 
diately into  possession  of  the  land,  and  re- 
mained therein  until  his  death  during  the 
year  18d8,  whereupon  his  son  and  heir  at 
law,  Oouncil  Leggett,  entered,  and  has  at  all 
times  since  remained,  in  possession  thereof. 
Patsy  Dudley,  the  life  tenant,  died  July  26, 
1877.  Josephus  Bogerson  died  intestate  dur- 
ing the  year  1888.  Summons  was  issued 
herein  July  6,  1897,  and  served  upon  Noah 
Leggett  July  13,  1897.  At  the  Fall  term, 
1898,  of  the  superior  court,  the  following  doc- 
ket entries  appear:  ''Complaint  filed  Dec.  1, 
1897.  Death  of  defendant  suggested  and  no- 
tice ordered  to  issue  to  personal  representa- 
tive and  heirs  at  law  to  come  forward  and 
defend  suit  Continued."  At  the  Fall  term, 
3899,  the  same  entries  appeared,  together 
with  the  word  "Issued.''  The  same  entries 
appear  at  each  term,  with  the  exception  of 
two  terms— 1900,  1901— until,  and  including 
the  October  term,  1902.  At  the  October  term, 
1906,  an  order  was  passed  making  Council 
Leggett  and  his  wife,  heirs  at  law  of  Noah 
Leggett,  parties  defendant  and  directing  alias 
summons  to  issue.  Time  was  allowed  plain- 
tiffs to  file  amended  complaint  Summons 
was  diily  issued  and  served  on  them  Novem- 
ber 17,  1905.  At  the  February  term,  1906, 
plaintiffs  filed  a  complaint,  setting  forth  the 
title  to  one  half  undivided  interest  in  Jose- 
phus Bogerson  at  the  time  of  his  death,  and 
alleging  ownership  in  themselves,  as  his 
heirs  at  law,  of  said  interest,  that  defendants 
were  the  owners  of  the  other  half  and  in 
possession  of  the  whole  tract  wrongfully, 
withholding  same  from  plaintilb.  Defend- 
ants answered,  denying  plaintiffs'  title, 
pleading  the  statute  of  limitations,  and,  for 
further  defense,  setting  up  the  facts  herein 
stated.  They  insist  that,  if  the  paper  writ- 
ing executed  by  Hosea  Dudley  as  attorney 
for  Josephus  Bogerson  did  not  operate  to  con- 
vey the  l^al  title  to  said  Bogerson's  interest, 
it  was  a  valid  contract  to  convey,  supported 
by  a  valuable  executed  consideration,  and 
vested  in  their  ancestor  a  perfect  equity  to 
call  for  the  legal  title.  His  honor  instructed 
the  Jury,  upon  the  entire  evidence,  that  plain- 
tiffs were  not  entitled  to  recover.  Plaintiffs 
excepted.  Verdict  and  judgment  Plaintiffs 
appealed. 

Ward  &  Grimes  and  A.  B^  Dunning,  for 
appellants.  Small  &  MacLean  and  Nichol- 
son &  Daniel,  for  appellee. 

OONNOB,  J.  (after  stating  the  case  as 
above). '  In  the  view  which  we  take  of  this 
appeal,  the  failure,  on  the  part  of  the  plaln- 
tifllB,  to  cause  notice  to  issue  and  be  served 
upon  defendant  Council  Leggett  within  one 
year  after  the  death  of  his  ancestor,  becomes 
immaterial.    We  concur  with  the  plaintiffs' 


counsel  that,  upon  the  record,  there  could  be 
no  discontinuance.    This  occurs  only  when 
the  summons  has  not  been  served.    Bevisal 
1905,   H  487,  438,  provide  tor  such  eases. 
This  case  is  controlled  by  section  415  (1). 
While,  as  held  in  Burnett  v.  Layman,  141  N. 
O.  500,  54  a  R  412,  the  statute  is  not  '*au- 
tomatic,"   and  a  Judgment  of  the  court  is 
necessary  to  abate  the  action,  it  would  seem 
that  unless  the  plaintiff,  within  a  reasonable 
time,  which  the  statute  fixes  at  one  year, 
proceeds  to  prosecute  his  action  against  the 
"representative  or  successor  in  interest"  of 
the  original  defendant  the  court  should  ex 
mero  motu  enter  judgment  of  abatement    It 
will  be  noted  that  by  section  417  it  is  made 
the  duty  of  the  clerk,  upon  suggestion  of  the 
death  of  defendant  te  issue  summons  to  the 
representetive,  or  person,  who  succeeds  to 
the  rights  or  liabilities  of  the  deceased  plain- 
tiff or  defendant.    The  wisdom  of  this  re- 
quirement is  illustrated  by  the  record  before 
us.    Noah  Leggett  died  within  a  few  months 
after  the  action  was  brought  July  6,  1897. 
His  death  was  called  te  the  attention  of  the 
court  at  the  next  term.    So  far  as  the  record 
informs  us,  his  h^r  had  no  notice  or  knowl- 
edgjB  that  any  action  was  pending  Involving 
the  title  te  his  land  until  November  13,  1905. 
Certainly  the  law  does  not  contemplate  that 
the  plaintiff  may  keep  liis  action  in  a  semi- 
dormant  condition  for  seven  years,  and  then, 
when  it  suite  his  pleasure  or  possibly  his  in- 
terest call  the  Mir  at  law  into  court  to  find 
that  by  a  legal  fiction  he  has  been  deprived 
of  his  defenses,  and  called  to  answer,  when, 
by  the  lapse  of  time,  he  has  become  disabled 
to  make  good  his  defense  or  that  which  his 
ancestor  may  have  made.    The  liberal  provi- 
sions of  the  stetute  permitting  the  continua- 
tion of  the  action  after  the  deah  of  the  de« 
f endant  should  not  be  permitted  to  work  out 
such  results.    Fortunately,  under  our  reform- 
ed procedure,  which  permite  the  defendant  to 
avail  himself  of  equitable  defenses,  the  court 
is  enabled   to  administer  justice  upon  the 
facts  as  they  appear  in  the  record.    While  it 
is  true  as  contended  by  the  plaintiffs,  **that, 
where  any  one  has  authority  as  attorney  to 
do  any  act,  he  ought  to  do  it  in  his  name  who 
gives  the  authority,"  it  Is  also  true  that 
where  the  attorney  has  the  authority  and 
pursuant  thereto  executes  the  instrument  In 
his  own  name,  as  attorney,  for  his  principal, 
and  receives  the  consideration,  though  the 
deed  be  Inc^erative  for  want  of  formal  exe- 
cution in  the  nar^  of  the  principal,  it  is 
binding  in  equity;    hence,  a  deed  executed 
by  an  agent  though  defective  and  Inoperative 
to  convey  the  property,  will  be  enforced  as 
an  agreement  to  convey  in  equity.    1  Am.  & 
Bug.   1034.    This  statement  of  the  law  is 
abundantly  susteined  upon  principal  and  au- 
thority.   It   appearing   that   Hosea    DudlQ^ 
had  a  power  of  attorney,  under  seal,  to  con- 
vey the  interest  of  Josephus  Bogerson,  and 
that  he  attempted  to  execute  the  power,  and, 
by  his  act  intended  to  do  so,  a  perfected  eq- 
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uil7  was  created  in  Noah  Leggett  to  call  for 
the  legal  title.  He  entered  into  possession 
under  and  pursuant  to  this  right,  and  remain- 
ed therein  until  his  death  during  the  year 
18d8.  Josephus  Bogerson,  with  notice  of  the 
action  of  his  attorney,  by  the  registration  of 
the  aeed  November  17,  1856,  lived  until  1888, 
asserting  no  claim  to  the  land  nor  doing  any 
act  repudiating  his  deed.  While  it  is  true 
that  until  July  26,  1877,  the  life  estate  of 
Patsy  Dudley  prevented  him  from  demanding 
possession  or  malntainng  a  possessory  action, 
this  did  not  prevent  him  from  disaffirming 
the  act  of  his  attorney.  From  July  26,  1877, 
the  time  of  the  death  of  Patsy  Dudley,  until 
the  death  of  Josephus  Bogerson  in  1888, 
Noah  Leggett  was  in  the  possession  of  the 
land  and  subject  to  a  possessory  action.  The 
possession  of  Leggett,  pursuant  to  his  equity, 
precludes  the  suggestion  of  abandonment  of 
his  right  to  call  for  the  legal  title.  The 
status  of  the  defendant,  with  its  effect  upon 
his  rights,  is  well  stated  hy  Dillard,  J.,  In 
Farmer  v.  Daniel,  82  N.  C.  152,  160:  **The 
defendant  has  now  and  had,  at  the  institu- 
tion of  the  action,  the  possession  of  the  land 
•  ♦  •  consistent  with  the  equitable  title 
ever  since  it  arose.  •  ♦  ♦  Under  these 
circumstances,  no  presumption  of  abandon- 
ment, satisfaction,  or  release  of  the  equity 
can  arise  against  the  purchaser  or  his  as- 
signs.  No  presumption  of  abandonment  or 
release  can  arise  from  lapse  of  time  against 
parties  who,  all  the  time,  stand  upon  their 
equitable  right  and  possess  and  use  the  prop- 
erty as  their  own."  The  learned  counsel  con- 
tended that,  to  perfect  his  equity,  the  repre- 
sentatives of  Noah  Leggett  should  show  that 
Bogerson  received  the  purchase  money.  The 
power  of  attorney  authorized  Hosea  Dudley 
to  receive  it  His  deed  acknowledges  its 
receipt,  which  Is  at  least  prhna  facie  evi- 
dence of  the  fact  It  has  never  been  held  In 
this  state  that  a  party  paying  money  to  an 
agent,  or  trustee,  was  required  to  see  to  its 
application.    Hauser  v.  Shore,  40  N.  a  357. 

Much  of  the  discussion  before  us  was  di- 
rected to  the  question  of  ouster  and  the  oper- 
ation of  the  statute  of  limitations  between 
tenants  in  common.  The  defendant's  title 
is  not  based  upon  an  ouster  perfected  by  ad- 
verse possession.  The  entry  of  Noah  Leggett 
was  under  Josephus  Bogerson  in  respect  to 
his  equity.  As  we  have  seen,  the  ancestor  of 
the  defendants  was  at  all  times  since  No« 
vember  17,  1856,  until  his  death,  in  the  right- 
ful possession  of  the  land.  His  equity  pass- 
ed to  the  defendants,  and  their  possession  is 
therefore  in  accordance  with  this  equity.  As 
all  of  the  parties  in  interest  were  before  the 
court,  defendants  would  have  been,  if  re- 
quested, entitled  to  a  decree  that  plaintiffs 
convey  to  them  the  legal  title,  and  that  such 
decree  operate  to  vest  it  in  them  pursuant  to 
the  provisions  of  the  statute.  Bevisal  1905, 
SS  566,  567.  It  would  be  a  strange  result  if 
the  defendants,  whose  ancestor  paid  for  the 


land,  took  title  from  a  duly  empowered  at- 
torney, recorded  his  deed  in  1856,  remained 
In  possession  until  his  death  in  1808,  should 
now  be  ejected  by  reason  of  a  technical  de- 
fect in  the  execution  of  the  deed  by  the  at- 
torney. 

We  concur  with  his  honor,  and  the  Judg- 
ment must  be  affirmed. 


(145  N.  C.  24) 
SAWTBB  V.  BOANOKB  B.  &  LUMBEB  CO. 
(Supreme  Court  of  North  Carolina.    Sept  lU 
1907.) 

1.  Bailboads— Injubt  to  Pebson  on  Tback 
—Negligence. 

A  company^  operating  a  railroad  for  the 
purpose  of  hauling  logs,  has  the  duty  of  keep- 
mg  a  lookout  in  the  direction  its  train  is  going 
for  the  purpose  of  avoiding  injury  to  persons 
on  the  track  apparently  unconscious,  though  it 
siB  a  remote  place,  with  no  one  there,  or  likely 
^to  be  there,  except  its  own  employ^  some  of 
whom  are  engaged  in  cutting  out  the  way,  and 
some  in  laying  track. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Bailroada,  §§  1257-1263.] 

2.  Same— Injubt  Avoidable  Notwithstand- 
ing   CONTBIBUTOBT   NEGLIGENCE. 

Even  if  one  was  negligent  in  going  on  the 
track  of  a  logging  railroad,  yet  there  was  no 
contributory  negligence  on  his  part;  he  having 
been  struck  by  lightning  and  rendered  uncon- 
scious, and  the  tram  which  ran  over  him  having 
been  far  enough  away  and  going  slow  enoueh 
to  have  allowed  him  to  be  seen  and  train  to  be 
stopped  in  time  to  avoid  the  accident,  had  a 
lookout  been  kept 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Bailroads,  {  1325.J 

3.  Evidence— Admissions  in  Answer. 

Plaintiff  may  put  in  evidence  an  admission 
in  the  answer,  it  being  an  admission  of  a  dis- 
tinct and  separate  fact  relevant  to  the  issue, 
though  it  is  only  part  of  a  paragraph ;  the  rest 
in  no  way  modifywg  or  altering  the  fact 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  i  713.] 

Appeal  from  Superior  Court,  Beaufort 
County;  W.  B.  Allen,  Judge. 

Action  by  J.  L.  Sawyer  against  the  Boan- 
oke  Ballroad  &  Lumber  Company  for  per- 
sonal injury  alleged  to  have  been  caused  by^ 
defendant's  negligence.  Judgment  for  plain- 
tiff.   Defendant  appeals.   Affirmed. 

See  55  S.  E.  84. 

There  was  evidence  tending  to  show:  That 
in  May  1904,  plaintiff  was  run  over  and  seri- 
ously injured  by  a  logging  train  of  defendant 
company,  while  he  was  in  the  employment 
of  the  defendant  and  engaged  In  cutting  out 
its  right  of  way.  That  defendant  had  con- 
structed a  railroad  track  of  iron  rails  from 
Slatersville,  a  station  on  the  Norfolk  &  South- 
em,  to  a  tract  of  timber  about  five  miles 
out,  and  at  the  time  of  the  injury  was  en- 
gaged in  operating  a  logging  train,  by  which 
the  logs,  as  they  were  cut  and  loaded,  were 
hauled  over  the  spur  track  to  Slatersville, 
and  thence  over  the  line  of  the  Norfolk  & 
Southern  to  Plymouth,  where  defendant's 
mill  was  situated.  That  the  plaintiff  was 
with  a  gang  of  hands  engaged  In  cutting  out: 
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a  right  of  way  tiirongli  this  timber,  and  as 
this  was  done  another  gang  would  lay  tha 
track,   when   the  train— consisting  on   this 
day  of  a  locomotiye  and  several  logging  can 
— ^would  be  moved  backwards  down  the  tra(d[, 
and  the  timber  logs  that  had  been  cut  from 
and  on  ^ther  side  of  the  track  were  loaded 
onto  the  train.    That  this  loading  was  done 
<Uilefly  by  a  skldder,  a  machine  which  was 
placed' on  the  rear  car,  being  In  front  as  the 
train  was  movlng^a  large  machine  consist- 
ing of  an  oiglne,  cable,  etc.,  which  was  in- 
closed in  a  building  or  large  box  several  feet 
wider  than  thq  car  on  which  it  was  placed, 
and  8  or  10  feet  high.    This  box,  inclosing 
and  protecting  the  machinery,  had  a  door  and 
perhaps  a  window  at  the  rear,  from  which 
those  who  were  engaged  In  operating  the 
skldder  could,  when  required,  look  down  the 
track,  and  there  was  a  door  and  steps  for 
entrance  at  th^  front  of  the  skldder.    That 
several  hands  were  required  to  operate  the 
skldder  when  the  loading  was  being  done, 
and  some  were  on  the  car  at  the  time  of  the 
injury.    That  when  the  track  was  laid  the 
engine  would  back  the  train  along  the  same, 
and  the  skidder  would  draw  in  and  load  the 
logs  from  either  side  of  the  track  onto  the 
logging  cars.    That  some  of  the  hands  were 
engaged  in  the  woods,  some  cutting  the  right 
of  way,  some  were  engaged   with   another 
machine  at  the  end  oil  the  track,  and  plain- 
tiff himself,  with  one  Blllie  Boyd,  was  en- 
gaged In  grinding  plaintiff's  ax  some  10  or  12 
feet  from  the  track,  when  a  thunder  and  rain 
storm  came  up,  and  plaintiff  and  Boyd  start- 
ed along  the  track  toward  the  skidder,  with 
the   intention  of   going   into   the  same   for 
shelter.     The  train  and  the  skidder  on  the 
front  car  was  at  this  time  being  backed  down 
the  track  toward  plaintiff  at  the  rate  of  about 
2  miles  an  hour,  and  could  have  been  stopped 
within  a  distance  of  15  feet    That  as  plain- 
tiff and  Billie  Boyd  were  so  moving  down  the 
track  to  take  protection  In  the  skidder  they 
were  struck  by  a  bolt  of  lightning;    Boyd 
being  instantly  killed  and  plaintiff  knocked 
down  and  rendered  unconscious,  remaining 
so  until  he  was  run  over  by  the  train.    The 
place  where  the  plaintiff  fell  and  remained 
upon  the  trads  was  76  yards  ahead  of  the 
moving  train,  on  a  straight  track,  and  in 
view  of  the  hands  and  employes  in  the  train, 
if  any  had  been  looking.    Three  issues  were 
submitted:   (1)  As  to  defendant's  negligence; 
(2)  contributory  negligence  on  part  of  plain- 
tiff;    (3)    damages.     Under   the   charge   of 
the  court  there  was  verdict  for  the  plaintiff. 
Upon  judgment  thereon,  defendant  excepted 
and  appealed. 

Small  &  MacLean,  for  appellant  Bragaw 
A  Harding  Nicholson  &  Daniel,  and  Ward 
A  Grimes,  lor  appellee. 

HOKB,  i.  (after  stating  the  case  as  above). 
The  Judge  below  imposed  upon  the  defendant 
the  duty  of  keeping  an  outlook  along  the 


track  In  the  direction  in  which  the  train  was 
moving,  and  in  this  connection  charged  the 
Jury  that.  If  they  found  the  facts  to  be  that 
the  defendant  company  was  operating  a  rail- 
road for  the  purpose  of  hauling  logs,  and 
operating  an:  engine  and  cars,  the  law  im- 
posed upon  It  the  duty  to  keep  a  lookout  for 
the  purpose  of  avoiding  injury  to  persons 
on  the  trfick  apparoitly  unconscious,  and  if 
It  failed  In  this  duty  it  was  negligent,  and  if 
such  failure  was  the  real  and  proximate 
cause  of  the  plaintiff's  injury  th^  would  an- 
swer the  first  issue  "Yes,"  eta 

It  is  urged  for  error  that,  on  account  of 
the  remote  placing  of  this  occurrence,  with 
no  one  ahead  along  the  track,  or  likely  to  be 
there,  except  its  own  employ^,  whom  they 
had  every  reason  to  believe  were  fbere  alive 
and  in  health  and  in  proper  possession  of 
their  faculties,  the  Judge  should  have  charged 
the  Jury  that  upon  the  entire  testimony,  if  be- 
lieved, there  was  no  negligence  shown  on  the 
part  of  the  company,  and  the  Jury  should  an- 
swer the  first  issue  "No."     But  we  are  of 
opinion,  and  so  hold,  that  the  charge  of  the 
court  correctly  expresses  the  law  applicable 
to  the  case,  and  that  this  assignment  of  error 
cannot  be  sustained.     These  logging  roads, 
in  various  instances,  and  in  different  deci- 
sions, have  been  described  and  treated  as  rail- 
roads, and  held  to  the  same  measure  of  re- 
sponsibility and  the  same  standard  of  duty. 
Hemphill  v.  Lumber  Company,  141  N.  C.  487, 
54  S.     B.  420;   Simpson  v.  Lumber  Go.,  133 
N.  O.  96,  45  S.  E.  469;  Craft  v.  Lumber  Co., 
132  N.  C.  156,  43  S.  B.  697.    And  it  is  well 
established  that  the  employes  of  a  railroad 
company  engaged  in  operating  its  trains  are 
required  to  keep  a  careful  and  continuous 
outlook  along  the  track,  and  the  company  Is 
responsible    for    injuries    resulting    as    the 
proximate  consequence  of  their  negligence  in 
the  performance  of  this  duty.   Bullodc's  Case, 
105  N.  C.  180,  10  S.  B.  068;.  Dean's  Case, 
107  N.  C.*686,  12  S.  B.  77,  22  Am.  St  Bep. 
902;   Pickett's  Case,  117  N.  C.  616,  23  S.  B. 
204,  30  L.  B.  A.  257,  53  Am.  St  Bep.  611. 
This  particular  duty  arises,  not  so  much  from 
the  fact  that  railroad  companies  are  com- 
mon carriers,  or  quasi  public  corporations,  as 
from  the  high  degree  of  care  imposed  upon 
them  on  account  of  the  dangerous  agencies 
and  implements  employed  and  the  great  prob- 
ability that  serious,  and  in  many  instances 
fatal,  Injuries  are  almost  certain  to  result 
in  case  of  collision.    As  said  by  Burwell,  J., 
in  Haynes  v.  Qas  Company,  19  S.  B.  346, 
114  N.  C.  211,  26  L.  B.  A.  810,  41  Am.  St  Bep. 
786:   'The  utmost  degree  of  care,  so  far  as 
skill  and  human  foresight  can  go.  Is  required, 
for  the  reason  that  a  neglect  of  duty  Is  likely 
to  result  in  great  bodily  harm,  and  sometimes 
death,  to  those  who  are  compelled  to  use 
that  means  of   conveyance."     And   quoting 
from  Bay  on  Negligence,  p.  53:   "As  a  result 
of  the  least  negligence  may  be  of  so  fatal  a 
nature,  the  duty  of  vigilance  on  the  part  of 
the   carrier   requires   the    exercise   of  that 
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amoimt  of  care  and  aklll  In  order  to  prevent 
accidents.**  These  reasons  apply  witli  eqnal 
force  to  logging  roads,  when  their  trains  are 
operated  by  steam  or  other  mechanical  pow- 
er, and  are  of  snch  exigent  nature  as  to  im- 
pose this  requirement  of  keeping  an  outlook 
as  an  arbitrary  duty,  whether  In  remote  or 
more  populous  localities.  Certainly,  on  the 
facts  disclosed  by  this  testimony,  there  should 
be  no  relaxation  of  the  rule.  Some  of  the  em- 
ploy^ were  ahead  engaged  in  cutting  out 
the  way,  others  in  laying  down  the  track, 
and  yet  others  were  at  work  at  the  end  of 
the  track  with  another  machine  of  the  same 
kind.  They  were  engaged  In  rough  work, 
and  not  unlikely  to  be  in  and  upon  the  track 
at  different  places,  and  at  times  and  In  differ- 
ent ways  to  be  down  and  helpless  upon  it; 
and  it  was  a  negligent  act  to  back  a  train  in 
their  direction  without  keeping  an  outlook. 
The  duty  is  imposed  because  some  injury, 
and  serious  injury,  was  likely  to  follow  from 
its  neglect,  and  when  such  injury  does  fol- 
low it  Is  no  answer  that  the  Injured  party 
was  down  and  helpless  from  some  unusual 
or  uneipected  cause.  Drum  y.  Miller,  135  N. 
O.  204,  47  S.  B.  421,  65  L.  R.  A.  880,  102 
Am.  St.  Rep.  523;  Hudson  ▼.  Railway,  142 
N.  C,  198,  55  S.  B.  103;  Home  v.  Power  Co., 
144  N.  O.  375,  57  S.  B.  19.  As  stated  in  Hud- 
son V.  Railway,  55  S.  B.  105,  142  N.  C.  198, 
the  correct  doctrine  is  as  follows:  "In  order 
that  a  party  may  be  liable  for  negligence,  it 
i€l  not  necessary  that  he  could  have  contem- 
plated, or  even  been  able  to  anticipate,  the 
particular  consequences  which  ensued,  or 
the  precise  injuries  sustained  by  the  plain- 
tiff. It  is  sufficient  if  by  the  exercise  of  rea-' 
sonable  <^re  the  defendant  might  hare  fore- 
seen that  some  Injury  would  result  from  his 
act  or  omission,  or  that  consequences  of  a 
generally  Injurious  nature  might  have  been 
expected." 

Defendant  further  contends  that  on  the 
entire  evidence  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  objects  to  the  fol- 
lowing part  of  the  charge  on  that  question : 
*'If  you  find  from  the  evidence  that  defendant 
was  backing  its  train  down  its  track,  that 
the  plalirtiff  fell  on  the  track  In  an  apparently 
unconscious  condition,  that  when  he  so  fell 
he  was  far  enough  from  the  train  for  It  to 
have  been  stopped  in  time  to  have  avoided 
the  injury,  that  the  defendant  failed  to  keep 
a  lookout,  and  that  if  a  lookout  had  been 
kept  the  defendant,  by  the  exercise  of  ordi- 
nary care,  could  have  discovered  that  plain- 
tiff was  on  the  track.  In  an  apparently  uncon- 
scious condition,  in  time  to  stop  its  train  and 
avoid  the  Injury,  then  the  plaintiff's  negli- 
gence, if  any,  would  not  be  contributory;  and 
If  you  so  find  you  will  answer  the  second 
issue  *No.*"  We  think  this  position  is  also 
correct,  and  clearly  states  the  law  applicable 
to  the  issue.  A  negligent  act  of  the  plaintiff 
does  not  become  contributory  unless  the  prox- 
imate  cause   of   the    injury,    and    although 

^e  plaintiff  in  going  on  the  track  may  have 


been  negligent,  when  he  was  struck  down  and 
rendered  unconscious  by  a  bolt  of  lightning 
his  conduct  as  to  what  transpired  after  that 
time  was  no  longer  a  factor  in  the  occurrence; 
and,  as  all  the  negligence  imputed  to  defend- 
ant on  the  first  issue  arose  after  plaintiff  was 
down  and  helpless,  the  responsibility  of  de- 
fendant attached  because  it  negligently  failed 
to  avail  itself  of  the  last  clear  chance  to  avoid 
the  injury,  its  negiigenoe  became  the  sole 
proximate  cause  of  the  injury,  and  the  act 
of  the  plaintiff  in  going  on  the  trade,  even 
though  negligent  in  the  first  instance,  became 
only  the  remote,  and  not  the  proximate  or 
concurrent,  cause.  This  responsibility  of  a 
defendant  by  reason  of  a  negligent  failure  to 
avail  Itself  of  the  last  clear  chance  to  avoid 
an  injury  is  sometimes  submitted  to  a  jury 
under  a  separate  issue,  and,  while  it  is  some- 
times desirable,  it  is  not  always  necessary* 
so  to  present  it,  and  the  trmi  judge  in  his 
discretion,  as  he  did  in  this  instance,  may 
'submit  the  proposition  and  have  same  deter- 
mined by  his  charge  on  the  issue  as  to  con- 
tributory negligence.  The  same  course  was 
pursued  by  the  judge  and  approved  on  appeal 
In  Pickett's  Case,  117  N.  O.  616,  23  S.  E.  264, 
30  L.  R.  A.  257,  53  Am.  St  Rep.  611.  The  de- 
fendant in  the  present  case  has  been  fixed 
with  responsibility  because  of  its  negligent 
failure  to  avail  itself  of  the  last  chance  to 
avoid  Injury,  and  for  that  alone,  and  the 
judge  below  properly  told  the  jury  in  effect 
that,  if  this  were  true,  the  act  of  the  plain- 
tiff in  ^olng  on  the  track  in  the  first  instance, 
even  if  negligent,  would  not  bar  a  recovery, 
because  only  the  remote  cause  of  the  injury, 
and  therefore  not  contributory. 

The  court  below  also  correctly  ruled  that 
plaintiff  could  put  in,  as  an  admission  on 
the  part  of  the  defendant,  a  section  of  the 
answer,  as  follows:  "And  said  machine  ran 
upon  plaintiff,  injuring  his  arm  so  that  same 
had  to  be  amputated."  This  is  an  admission 
of  a  distinct  and  separate  fact  relevant  to 
the  inquiry,  and,  though  it  was  only  a  part 
of  an  entire  paragraph,  plaintiff  was  not  re- 
quired to  put  in  qualifying  or  explanatory 
matter  inserted  by  way  of  defense,  and  which 
in  no  way  modified  or  altered  the  fact  Hed- 
rick  V.  Railroad,  136  N.  C.  510,  48  S.  B.  830; 
Lewis  V.  Railroad,  132  N.  C.  382,  43  S.  E. 
919. 

There  is  no  error,  and  the  judgment  Is 
affirmed. 

No  error. 


(145  K.  c.  22) 
AliBXANDBR   v.  MORRIS. 

(Supreme  Court  of  North  Carolina.    Sept  11, 

1907.) 
Lanolobd  and  Tenant  — Lkases  — Assign- 

MEKT.  ' 

After  death  of  one  to  whom  a  lease  was  as- 
signed with  provision  that  it  should  revert  to 
the  lessee  in  case  of  death  of  the  assignee  be- 
fore its  expiration,  the  lessee,  hj  her  gener&l 
agent,  at  a  time  when  the  unexpired  term  we« 
80  short   that  it  could  be  assigned  by  parol. 
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wrote  on  the  back  of  the  assignmexit,  which  re- 
ferred to  and  f  ally  described  the  lease  and  prop- 
erty, "We  hereby  transfer  all  our  right  and  title 
and  Interest  in  this  lease  to  M."  Held  that,  the 
original  lease  being  meant  by  the  words  ''this 
lease/'  there  was  a  valid  assignment 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼01.  32,  Landlord  and  Tenant,  §  237.] 

Appeal  from  Superior  Ooort,  Tyrrell  Coun- 
ty;  W.  R.  Allen,  Judge. 

Action  by  Dora  S.  Alexander  against  Lula 
Morris  to  recover  possession  of  a  leasehold. 
Judgment  for  defendant  Plaintiff  appeals. 
Affirmed. 

J.  E.  Alexander  and  M.  Majette,  for  ap- 
pellant   W.  M.  Bond,  for  appellee. 

BROWN,  J.  The  property  in  controversy 
was  leased  for  eight  years,  beginning  on  Jan- 
uary 2,  1900,  to  Mrs.  F.  B.  Gaboon,  wife  of 
E.  P.  Oahoon.  On  July  30, 1903,  F.  B.  Caboon 
and  husband  duly  assigned  the  lease  to  Ab- 
ner  Alexander,  with  a  proviso  that,  if  Alex- 
ander should  die  before  the  expiration  of 
the  lease,  the  property  shall  return  to  Mrs. 
Oahoon  for  the  remainder  of  the  lease. 
Alexander  died  April  8,  1904,  and  on  August 
30,  1904,  Dora  S.  Alexander,  the  plaintiff, 
took  from  Mrs.  Cahoon  a  verbal  assignment 
of  the  unexpired  term.    On  July  23,  1906,  F. 

E.  Cahoon  and  her  husband  executed  to  the 
plaintiff  a  written  assignment  of  the  lease. 
It  appears,  however,  that  on  May  21,  1006, 

F.  B.  Cahoon  delivered  to  tl^  defendant  the 
written  assignment  of  the  lease  which  had 
been  made  to  Abner  Alexander  on  July  80, 
1903,  with  the  following  indorsement:  "We 
hereby  transfer  all  our  right  and  title  and 
Interest  in  this  lease  to  Lula  Morris."  This 
is  dated  May  21,  1906,  and  is  signed:  «*F. 
E.  Cahoon,  per  E.  P.  Cahoon,  Agent"  It  is 
admitted  that  the  latter  was  the  general 
agent  for  his  wife,  and  that  by  virtue  of 
such  assignment  defendant  was  In  posses- 
sion of  the  property. 

The  verbal  assignment  of  the  lease  made 
to  plaintiff  was  absolutely  void  because  at 
the  date  thereof,  August  30,  1904,  the  lease 
had  DQore  than  three  years  to  run,  and  there- 
fore such  an  interest  in  land  could  only  have 
been  assigned  In  writing.  Revisal  1905,  S 
976.  At  the  time  of  the  written  conveyance 
dated  July  23,  1906,  made  by  Mrs.  Cahoon 
and  husband  to  plaintiff,  they  had  on  May 
21,  1906,  assigned  the  unexpired  term  to  de- 
fendant As  there  was  then  only  about  19 
months  of  the  term  remaining,  it  required 
no  deed  under  seal  or  privy  examination  to 
effect  a  conveyance  thereof.  It  could  be  as- 
signed by  parol.  It  is  admitted  that  E.  P. 
Caboon  was  the  general  agent  of  his  wife  In 
the  management  of  her  property,  and  his  au- 
thority to  act  for  his  wife  is  not  contested. 
Under  and  by  virtue  of  this  assignment  de- 
fendant has  remained  in  possession  of  the 
leasehold  estate  up  to  this  time.  We  cannot 
agree  that  the  assignment  is  invalid,  be- 
cause not  written  on  the  original  lease.    The 


paper  upon  which  it  was  written  referred  to 
and  fully  described  the  lease  and  the  prop- 
erty, and  in  using  the  words  "this  lease"  in 
the  assignment  the  assignors  plainly  meant 
the  original  lease  executed  to  Mrs.  Oahoon  by 
Winston  Slices.  Upon  the  facts  agreed  we 
concur  with  his  honor  that  plaintiff  is  not 
entitled  to  recover. 
Affirmed. 

aiS  N.  G.  51) 

DANIEL  V.  ATLANTIC  COAST  LINE 
B.  CO. 

(Supreme  Court  of  North  Carolina.    Sept  17, 
1907.) 

1*  Mastbb  and  SEBVANl^— Injuries  to  Sbbv- 

ANT  —  RaHAOADS  —  CONTBIBUTOBT      NbOLI- 
OENCE. 

Plaintiff  testified  that  while  engaged  in  the 
line  of  his  duties,  in  accordance  with  the  cus- 
tom prevailing  among  defendant's  employte,  he 
attempted  to  board  one  of  defendant's  cars,  and 
while  so  doing,  as  the  train  was  moving  slowly 
and  in  the  immediate  view  of  the  engineer,  the 
latter  suddenly  opened  the  throttle  and  accel- 
erated the  speed  of  the  train  with  a  jerk,  by 
which  plaintiff  was  thrown  under  the  car  and 
injured.  Evidence  held  insuflScient  to  show  that 
plaintiff  was  negligent  as  a  matter  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S  1123.] 

2.  Same— Action— INSTBUCTIONS. 

An  instruction  that  if  defendant's  engineer 
saw  plaintiff  when  he  attempted  to  board  the 
car,  and  iLuew  or  had  reason  to  believe  that 
plaintiff  would  attempt  to  get  on  the  car,  or 
could  by  ordinary  prudence  have  seen  that  plain- 
tiff would  make  such  attempt,  and  while  plain- 
tiff was  getting  on  the  car  the  engineer  pulled 
the  throttle,  causing  the  train  to  jerk  suddenly 
forward  and  throw  plaintiff  under  the  wheels, 
and  that  a  reasonably  prudent  man  would  not 
have  pulled  the  throttle  under  the  circumstances, 
they  should  find  the  issue  concerning  defend- 
ant's negligence  in  the  affirmative,  was  proper. 

3.  Appeal— Necessitt  of  Exceptions. 

A  ruling  on  the  admissibility  of  evidence, 
to  which  defendant  took  no  exception  and  with 
which  the  record  showed  defendant  appeared 
to  be  content,  could  not  be  urged  as  reversible 
error  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  an  Error,  §  1503.J 

4.  Evidence  —  Opinions  —  Competbnot  — 
Knowledge  of  Subject. 

Where  defendant  had  been  enfiployed  a 
month  at  the  time  he  was  injured  while  attempt- 
ing to  board  one  of  defendant's  cars,  it  was  not 
error  to  permit  him  to  testify  that  it  was  cus- 
tomary for  defendant's  servants  to  ride  on  the 
cars  as  he  was  attempting  to  do  at  the  time  of 
his  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  2255.] 

5.  Master  and  Sebvant— Injubies  to  Serv- 
ant—Custom. 

Where,  after  seeing  plaintiff,  a  servant  of 
defendant  railroad  company,  attempting  to  board 
a  car.  as  testified  by  him,  the  engineer  opened 
the  throttle  of  the  engine,  causing  the  train  to 
jerk  suddenly  and  throw  plaintiff  under  a  car, 
which  ran  over  his  leg,  it  was  not  material 
to  defendant's  liability  whether  plaintiff  at- 
tempted to  get  on  the  car  in  accordance  with  a 
custom  of  the  railroad's  employ^  or  not. 

6.  Appeal— Admission  of  Evidence— Preju- 
dice. 

Where  plaintiff,  a  young  man,  was  awardpd 
only  $1,000  for  the  loss  of  a  leg  while  working 
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as  defendant's  servant,  defendant  was  not  preju- 
diced by  the  admission  of  evidence  that  he  had 
been  promised  promotion,  to  show  his  reasonable 
expectation  of  earning  wages. 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S  4153.] 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty; Lyon,  Judge. 

Action  by  Andrew  Daniel  against  .the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Day,  Bell  ft  Dunn  and  Murray  Allen,  for 
appellant  E.  L.  Travis  and  Geo.  G.  Qreen, 
for  appellee. 

CONNOR,  J.  Although  the  record  con- 
tains 41  exceptions,  the  merits  of  the  con- 
troversy are  presented  upon  defendant's  mo- 
tion for  judgment  of  nonsuit,  and  involve 
but  few  facts.  Plaintiff  alleges,  and  in  sup- 
port of  his  allegations  testifies,  that  he  was 
employed  by  defendant  company  to  work 
on  and  about  its  yards  at  Weldon,  N.  C. ;  that 
on  the  day  of  the  accident  be  was  directed 
by  a  fellow  servant  to  go  to  the  coal  chute 
and  deliver  a  message  to  one  Reed,  another 
employ^,  in  regard  to  moving  an  engine  and 
some  coal  cars ;  that  in  the  discharge  of  the 
duty  Imposed  upon  him  he  met  an  engine  to 
which  two  coal  cars  were  attached.  He  thus 
describes  the  manner  in  which  he  sustained 
the  injury  for  which  he  seeks  to  recover  dam- 
ages: "Mr.  Owens  was  the  engineer,  and  he 
was  looking  at  me  when  I  was  meeting  the 
engine.  When  the  engine  was  passing,  Mr. 
Owens  was  laying  out  of  his  window  watch- 
ing when  I  was  meeting  the  engine,  and  was 
looking  back  at  me  after  I  passed  the  en- 
gine, and  the  second  that  I  went  to  catch  the 
car  Mr.  Owens  opened  the  throttle  and  made 
a  jerk,  about  the  time  I  went  to  catch  the 
car,  and  had  my  foot  on  the  stirrup,  and  that 
jerk  threw  me  under  the  car,  and  the  whole 
run  over  me,  and  broke  my  leg  all  to  pieces. 
The  engineer  could  see  me  when  I  went  to' 
take  hold  of  the  car.  I  was  going  back  down- 
town on  the  car  about  three-quarters  of  a 
mile.  There  were  two  cars  attached  to  the 
engine.  According  to  the  best  of  my  knowl- 
edge the  engine  was  moving  at  about  the 
rate  of  three  miles  an  hour.  I  could  catch 
it  in  a  fast  walk.  There  was  nothing  be- 
tween me  and  the  engineer  to  prevent  him 
from  seeing  me  as  I  went  to  get  on  the 
'train.  I  attempted  to  board  the  car  next 
to  the  engine."  He  was  cross-examined  at 
much  length,  but  the  foregoing  is  the  sub- 
stance of  his  testimony  regarding  the  man* 
ner  in  which  he  was  injured.  He  further 
testified  that  he  and  other  railroad  employes 
were  in  the  habit,  or  that  it  was  customary 
for  them,  to  get  and  ride  on  the  cars  as 
they  moved  slowly  along  the  track  in  the 
yard.  Plaintiff  was  contradicted  in  his  ac- 
count of  the  transaction,  custom,  etc. 

Defendant  does  not  deny  that  the  testimony, 
if  believed,  shows  negligence  on  the  part  of 


its  engineer.  It  contends  that  the  same  tes- 
timony which  establishes  negligence  shows, 
as  matter  of  law,  contributory  negligence  on 
the  pJart  of  the  plaintiff,  and  upon  that  ground 
bases  its  motion  for  judgment  of  nonsuit 
Conceding  the  truth  of  plaintiff's  testimony, 
as  must  be  done  in  disposing  of  the  motion, 
we  do  not  perceive  how  his  honor  could  have 
rendered  judgment  of  nonsuit.  There  Is  in 
it  but  slight,  if  any,  evidence  of  contributory 
negligence.  Plaintiff  says  that  while  engag- 
ed in  the  line  of  his  duty,  in  accordance  with 
the  custom  prevailing  among  defendants 
employes,  he  attempted  to  board  the  car  un- 
der the  circumstances  narrated,  and  was  by 
the  act  of  the  engineer  injured.  This  tes- 
timony falls  far  short  of  establishing  contrib- 
utory negligence  as  a  matter  of  law.  The 
jury  having  found,  under  the  instruction 
of  the  court,  that  the  Injury  was  sustained 
as  testified  to  by  plaintiff,  the  conduct  of 
the  engineer  was  manifestly  negligent  It 
is  but  just  to  him  to  say  that  he  denied  the 
statement  made  by  plaintiff,  giving  an  entire- 
ly different  account  of  the  matter,  and  that 
his  testimony  was  strongly  corroborated  by 
others  who  saw  the  accident,  but  was  re- 
jected by  the  jury.  We  are  compelled  to 
take  the  testimony  as  true,  and  from  that 
I>oint  of  view  his  honor  correctly  denied  the 
nrotion. 

His  honor  Instructed  the  jury,  after  stating 
the  general  contentions  of  the  parties,  as 
follows;  "And  [if]  you  further  find  that  the 
engineer  saw  him  [plaintiff]  at  the  time  he 
made  the  attempt  to  get  on  the  car,  or  saw 
him  Immediately  before  he  made  the  at- 
tempt and  that  the  engineer  knew  or  had 
reason  to  believe  that  plaintiff  would  make 
the  attempt  to  get  on  the  car,  or  could  by 
the  exercise  of  ordinary  prudence  have  seen 
that  the  plaintiff  would  attempt  to  get  on 
the  car,  and  if  you  further  find  by  the  weight 
of  the  evidence  that,  when  the  plaintiff  at- 
tempted to  and  was  in  the  act  of  getthig  on 
the  car  in  the  manner  testified  to,  the  en- 
gineer pulled  the  throttle,  thereby  causing 
the  train  to  suddenly  jerk  forward,  and  that 
the  sudden  jerking  of  the  train  caused  the 
plaintiff  to  lose  his  hold  and  fall  under  the 
wheels  of  the  car,  crushing  one  of  his  legs, 
and  further  find  that  a  reasonably  prudent 
man  would  ordinarily  not  have  pulled  the 
throttle  at  the  time  and  under  the  circum- 
stances as  you  may  find  them  to  be,  then  you 
will  answer  the  issue  *Yes.'  If  you  do  not 
so  find,  you  will  answer  the  Issue  *No.' " 
This  instruction,  to  which  defendant  excepts, 
is  clearly  correct,  and  fairly  presents  the 
question  of  fact  to  the  jury.  They  found 
against  defendant,  and  after  doing  so,  logical- 
ly, found  that  the  plaintiff  was  not  guilty  of 
contributory  negligence.  They  could  not,  aft- 
er finding  the  first  issue,  come  to  any  other 
conclusion.  His  honor  correctly  charged  the 
jury  in  regard  to  the  measure  or  standartl 
of  duty  imposed  upon  the  plaintiff  in   at 
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tempdBg  to  get  on  the  car.  We  hare  ex- 
amined the  prayers  for  Instruction  submitted 
by  defendant*  and  his  honor's  ruling  upon 
them.    We  find  no  error  in  this  respect 

Defendant  excepts  to  seyeral  rulings  made 
by  his  honor  regarding  the  admissibility  of 
testimony.  The  one  most  strongly  urged  up- 
on us  is  thus  presented  upon  the  record: 
^'Plaintiif  was  asked :  Did  he  see  you  when 
you  went  to  get  on?  Answer:  Yes,  sir.  De- 
fendant objected  to  his  saying  whether  he 
could  see  him  or  not  The  Court:  Yes;  I 
reckon  that  is  a  matter  for  the  Jury.  Q. 
Was  there  anything  between  you  and  the 
engineer  when  you  went  to  get  on  the  train 
to  prevent  him  seeing  you?  A.  No.  Defend- 
ant objected.  Overruled,  and  exception  by 
defendant"  Defendant  insists  that  the  court 
erred  in  permitting  the  answer  to  the  first 
question.  Without  expressing  an  opinion 
upon  the  admissibility  of  the  question  and 
answer,  the  record  shows  that  defendant  was 
content  with  his  honor's  action  and  made  no 
exception  thereto.  It  is  a  fair  construction 
of  the  language  that  his  honor  excluded  the 
answer,  saying  that  whether  the  engineer 
saw  plaintiff  or  not  was  an  inference  to  be 
drawn  by  the  jury  from  the  evidence  as  to 
position  of  the  parties,  etc  This  is  manifest 
from  the  form  of  the  next  question,  which 
was  clearly  competent  His  honor  would 
have  made  his  language  more  explicit  if  de- 
fendant had  indicated  that  it  was  not  con- 
tent The  witness  had,  without  objection, 
testified  that  the  engineer  could  see  him. 
The  difference  is  rather  slight,  in  view  of 
the  condition  of  the  record,  to  base  a  finding 
of  reversible  error. 

The  exception  to  the  admission  of  plain- 
tiff's testimony  that  it  was  customary  for 
defendant's  servants  to  ride  upon  the  cars, 
as  he  was  attempting  to  do,  is  without  merit 
It  is  true  that  plaintiff  had  been  in  defend- 
ant's employment  but  one  month.  He  may, 
within  that  time,  have  become  acquainted 
with  a  custom  respecting  his  own  employ- 
ment and  the  discharge  of  his  duties.  He 
was  cross-examined  at  much  length,  and  the 
Jury  given  ample  opportunity  to  properly 
weigh  and  value  his  testimony.  In  the 
aspect  of  the  case  found  by  the  jury,  it  was 
not  material  whether  he  attempted  to  get 
upon  the  car  in  accordance  with  a  custom 
or  not  If.  after  seeing  plaintiff  attempting 
to  get  on  the  car  in  the  manner  testified  to 
by  him,  the  engineer  opened  the  throttle  to 
his  engine,  thereby  causing  him  to  be  thrown 
under  the  car  and  injured,  the  defendant 
would  be  liable  for  negligence  upon  well- 
settled  principles  and  adjudged  cases.  Deans 
V.  Railroad,  107  N.  O.  686,  12  S.  B.  77.  22  Am. 
St  Rep.  002,  and  many  other  cases. 

Defendant  excepts  because  plaintiff  was 
permitted  to  say  that  he  was  promised  pro- 
motion. His  honor  admitted  this  evidence  as 
tending  to  show  his  reasonable  expectation  of 
making  wages.  We  do  not  find  any  reversi- 
ble error  in  this.    In  view  of  the  fact  that 


the  Jury  gave  plaintiff,  a  young  man,  only 
$1,000  for  the  loss  of  his  leg,  we  do  not 
think  It  probable  that  his  expectation  of  in- 
creased wages  made  much  impression  upon 
their  minds.  The  cause  was  fairly  submitted 
to  the  triors  of  the  fact  We  find  no  valid 
exceptions  to  his  honor's  rulings. 
The  judgment  must  be  affirmed. 

(145  N.  C.  48) 
HAWK  V.  PINH  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    Sept  17, 

1907.) 
AcnoNS-nJoiNDEB— Contract  ob  Tobt. 

Where  plaintiff  contracted  to  log  certain 
land  for  a  specified  price  and  to  furnish  equip- 
ment for  a  tram  road,  part  of  which  was  to  be 
constructed  by  defendant,  plaintiff  was  entitled 
to  join  an  action  for  damages  for  defendant's 
breach  of  the  contract  with  an  action  for  de- 
fendant's conversion  of  plaintiff's  property  placed 
on  the  land  for  the  purpose  of  doing  the  work  un- 
der the  contract  under  Revisal  1905,  8  469,  pro- 
viding that  any  causes  of  action  may  be  united 
where  they  arise  out  of  the  same  transaction 
or  a  transaction  connected  with  the  same  sub- 
ject of  action. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  1,  Action,  8S  490-610.1     . 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Neal,  Judge.  , 

Action  by  G.  B.'  Hawk  against  the  Pine 
Lumber  Company.  From  an  order  overrul- 
ing a  demurrer  to  the  complaint,  defendant 
appeals.     Affirmed. 

The  plaintiff  alleged  in  his  complaint: 
That  the  defendant  owned  a  large  tract  of 
land  in  said  county  and  employed  him  to 
log  the  same  at  $3  per  1,000  feet,  there 
being  150,000,000  feet  of  timber  on  the  land 
at  the  time.  In  order  to  cut  and  deliver 
the  timber  as  required  by  the  contract,  it 
was  necessary  to  lay  a  tramway,  part  of 
which  was  constructed  by  the  plaintiff  and 
the  other  part  by  the  defendant;  the  plain- 
tiff having  agreed  to  furnish  trucks  and 
certain  other  equipment  and  supplies  for 
carrying  on  the  work,  which  he  did,  and 
the  defendant  having  agreed  to  furnish  other 
equipment  and  materials  necessary  for  the 
said  purpose,  which  it  failed  to  do.  That  the 
defendant  In  other  respects  refused  to  per- 
form its  contract  While  the  plaintiff  was 
engaged  in  the  performance  of  his  part  of 
the  contract  the  defendant  unlawfully  seiz- 
ed and  took  possession  of  the  tramway,  and 
converted  to  his  own  use  certain  property 
which  the  plaintiff  had  furnished  and  placed 
on  the  premises  for  the  purpose  of  doing  the 
work  required  of  him  by  the  contract  and 
thereby  prevented  him  from  performing  the 
same.  He  prays  judgment  for  $100,000  for 
the  breach  of  the  contract  for  $3,470  for 
seizing  the  tramway  which  was  built  by 
the  plaintiff  at  his  own  expense,  and  for 
$2,174  for  the  conversion  of  the  personal 
property,  making  in  all  $105,644.  The  de- 
fendant demurred  for  misjoinder,  because 
the  plaintiff  had  united  a  cause  of  action 
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for  onllquidated  damages,  which  arose  out 
of  a  coi^tract  with  one  for  the  conversion 
of  personal  property,  which  arose  out  of  a 
tort  The  demurrer  was  overruled,  and  the 
defendant  appealed. 

W.  W.  Clark  and  Simmons,  Ward  &  A^ 
len,  for  appellant  D.  L.  Ward  and  W.  D. 
Mclver,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  is  true,  as  argued  by  the  learned 
counsel  for  the  defendant  that  at  common 
law  the  causes  of  action  stated  in  the  com- 
plaint could  not  have  been  Joined.  23  Cyc. 
392;  Logan  v.  Wallis,  76  N.  O.  416 ;  Doughty 
V.  Railroad,  78  N.  C.  22.  But  this  rule  has 
been  changed  by  the  reformed  procedure, 
and  now  any  causes  of  action  may  be  united 
"where  they  arise  out  of  'the  same  trans- 
action or  a  transaction  connected  with  the 
same  subject  of  action.'*  Whether  they  be 
for  the  breach  of  a  contract  and  for  a  tort 
or  legal  or  equitable,  or  both,  will  make  no 
difference.  Revisal  1906,  8  469.  The  courts 
have  not  attempted  to  state  any  general  rule 
by  which  all  ^  cases  may  be  tested  under 
that  statute,  as  it  has  been  found  impossible 
to-do  so.  The  language,  no  doubt,  was  chos- 
en because  of  the  very  wide  scope  of  its 
meaning,  enabling  the  courts  to  construe  it 
as  will  be  found  most  convenient  and  best 
calculated  to  promote  the  ends  of  Justice. 
1  Bnc.  of  PI.  ft  Pr.  185.  Having  no  very 
definite  principle  to  guide  us,  It  is  safer  for 
courts  to  pass  upon  the  question  as  each 
case  is  presented,  except  when  it  comes 
directly  and  clearly  within  some  established 
precedent 

We  think  the  causes  of  action  were  prop- 
erly Joined  in  this  case,  and  that  the  court 
was  right  in  overruling  the  demurrer  and 
requiring  the  defendant  to  answer.  In  Ham- 
lin V.  Tucker,  72  N.  C.  502,  the  court  held 
that  the  plaintiff  had  properly  united  causes 
of  action  for  harboring  his  wife,  for  the 
conversion  of  personal  property  belonging 
to  the  plaintiff  Jure  maritl,  for  inducing  the 
wife  to  execute  a  deed  for  land  to  the  de- 
fendant while  so  harbored,  and  for  convert- 
ing certain  personal  property,  the  subject  of 
a  marriage  settlement  It  would  seem  that 
the  case  Just  cited  is  more  than  a  good  prec- 
edent for  the  ruling  of  the  court  in  this  one. 
The  causes  of  action  are  not  so  nearly  relat- 
to  or  connected  with  each  other  as  are  those 
in  this  case ;  the  only  difference  being  that 
in  Hamlin  v.  Tucker  they  were  legal  and 
equitable,  while  here  they  are  in  contract 
and  in  tort  But  this  is  merely  a  nominal 
distinction.  By  clear  analogy  many  cases 
sustain  the  ruling  of  the  court  Young  v 
Young,  81  N.  O.  92;  King  v.  Farmer,  88  N. 
C.  22;  Benton  v.  Collins,  118  N.  C.  196,  24 
N.  B.  122;  CJook  v.  Smith,  119  N.  C.  350, 
25  S.  B.  958;  Daniels  v.  Fowler,  120  N.  C. 
14,  26  S.  E.  635;  Fisher  v.  Trust  Co.,  138 
N.  C.  224,  50  S.  B.  659;    Oyster  v.  Mining 


Co.,  140  N.  O.  135,  52  S.  B.  198;  McGowan 
V.  Insurance  Co.,  141  N.  C.  867,-64  a  B.  287. 
'The  result  of  the  decisions  Is  that.  If  th€ 
causes  of  action  be  not  entirely  distinct  and 
unconnected;'  if  they  arise  out  of  one  and 
the  same  transaction,  or  a  series  of  trans- 
actions' forming  one  course  of  dealing  and 
all  tending  to  one  end;  if  one  connected 
story  can  be  told  of  the  whole — ^the  objection 
of  multifariousness  does  not  arise."  Young 
V.  Young,  81  N.  C.  91;  Bedsole  v.  Monroe, 
40  N.  C.  313. 

But  Badger  v.  Benedict  1  Hilton  (N.  Y.) 
414,  seems  to  be  directly  in  point  In  that 
case  there  were  separate  causes  of  action, 
arising  out  of  the  breach  of  a  contract  and 
injuries  to  property,  the  subject  of  the  con- 
tract which  was  in  the  possession  of  the 
plaintiff  for  the  purpose  of  enabling  her  to 
perform  it  and  by  the  conversion  of  which 
she  was  prevented  from  doing  so.  The  court 
held  that  they  were  properly  united  under 
a  statute  of  that  state  identical  in  language 
with  ours,  as  they  arose  out  of  one  and 
the  same  transaction.  That  decision  is  not 
a  binding  precedent  with  us,  but  it  must  be 
regarded  as  very  persuasive  authority.  If 
the  causes  of  action  stated  in  the  plaintiff's 
complaint  in  this  case  did  not  arise  out  of 
the  same  transaction,  and  we  think  they 
did,  they  surely  are  connected  with  the  same 
subject  of  action.  We  do  not  see  how  the 
defendant  can  possibly  be  prejudiced  in  his 
defense  by  the  Joinder. 

We  conclude  that  the  ruling  of  the  court 
was  right  The  defendant  will  be  allowed 
to  answer. 

No  error* 


(145  N.  C.  46) 

DIXON  V.  DIXON. 

(Supreme  Court  of  North  Carolina.    Sept  17, 

1907.) 

Trusts— E2XPBB8SBD  Trusts ->  BNFOBCEmRT— 
Limitations. 

Where  a  wife  purchased  certain  real  estate 
with  money  fumislied  her  by  her  hasband,  and 
later,  knowing  that  title  was  taken  in  her 
name,  consented  to  transfer  the  property  to  him, 
but  afterwards  refused  to  do  so,  ner  acknowledg- 
ment operated  to  create  an  express  trust  in  fa- 
vor of  ner  husband,  so  that  limitations  did  not 
begin  to  run  against  the  husliand'B  suit  to  en- 
force the  trust  until  her  subsequent  disavowal. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Ferguson,  Judge. 

Suit  by  John  Dixon  against  Melissa  A.  Dix- 
on. From  a  decree  in  favor  of  complainant 
defendant  appeals.    Affirmed. 

W.  W.  Clark,  for  appellant  Moore  ft  Dunn, 
for  appellee. 

CLARK,  C.  J.  This  is  an  action  by  the 
husband  to  have  his  wife  declared  trustee 
for  him  of  the  property  described  in  the  com- 
plaint which  alleges  that  all  said  property 
was  bought  by  the  defendant  with  money 
furnished  her  by  the  plaintiff  under  instroc* 
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tions  to  take  title  in  his  name,  but  that  In- 
stead she  took  the  title  in  her  own  name. 
The  jury  found  the  facts  to  be  as  thus  al- 
leged. 

The  deeds  to  the  wif 6  for  the  property  were 
dated  July  14,  1880,  October  24,  1888,  Janu- 
ary 26,  1889,  and  January  15,  1892.  This 
action  was  begun  January  19,  1904.  The  de- 
fendant pleaded  the  10-year  statute  of  limita- 
tions. By  consent,  the  facts  as  to  this  plea 
were  found  by  the  judge,  which,  in  addition 
to  what  is  above  stated,  are  that  while  plain- 
tiff and  defendant  were  living  together  as 
man  and  wife,  "knowing  title  had  been  taken 
in  her,  he,  by  and  with  her  consent,  took  the 
deeds  to  a  lawyer  to  have  the  title  perfect- 
ed In  him,  but  was  called  off  by  a  telegram, 
and  the  transfer  was  never  made."  It  does 
not  appear  when  this  occurred;  but  the 
Judge  further  finds  that  there  was  no  evi- 
dence of  any  contest  or  friction  about  the 
title  or  possession  of  the  property  until  the 
defendant  Instituted  an  action  for  divorce 
November  2,  1903.  It  is  therefore  unneces- 
sary to  discuss  the  interesting  <|uestion 
whether  the  statute  could  run  between  hus- 
band and  wife;  for,  the  trust  being  acknowl- 
edged, it  became  an  express  trust,  of  which 
there  was  no  disavowal  or  adversary  holding 
until  November  2,  1903.  Till  then  the  stat- 
ute did  not  run,  and  the  court  properly  held 
that  the  plahitiff*s  action  Is  not  barred  by 
the  statute  of  limitation. 

Affirmed. 


07  S.  C.  650) 

JACKSON  V.  SOUTHERN  RY..  CAROLINA 
DIVISION,  et  aL 

(Supreme  Court  of  South  Carolina.    Aug.  13, 
1907.) 

1.  Railboads -- Companies  Liable  fob  In- 

JUBIKS— LESSOBS  and  LESSEES. 

Where  both  a  lessor  railroad  and  a  lessee 
are  sned  for  the  negligence  of  the  lessee,  a  non- 
suit should  not  be  granted  to  the  lessor,  unless 
it  should  also  be  granted  to  the  lessee. 

[Ekl.  Note.—For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §  813.] 

2.  Masteb  and  Sebvaniv— Fellow  Sbbvants. 

Whether  a  bystander  is  a  fellow  servant 

with  a  station  agent,  who  calls  him  in  to  assist 

in  rolling  cars  away  from  a  fire,  is  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  34,  Master  and  Servant,  S  1062.] 

3.  Same  —  INCOMPBTENOY   of  Fellow   Sebv- 

ANT. 

A  master  is  only  required  to  exercise  due 
care  in  selecting  his  servants,  and  is  not  liable 
for  injuries  caused  to  a  servant  by  reason  of  the 
incompetency  or  inefficiency  of  a  fellow  servant 
where  he  exercised  such  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  336.] 

Gary,  A.  J^  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;    J.  C.  Klugh,  Judge. 

Action  by  W.  F.  Jackson,  Jr.,  against  the 
Southern  Railway,  Carolina  Division,  and 
the  Southern  Railway  Company.     Judgment 


for  plalntliE,   and  defendacls  appeaL     Re- 
versed. 
See  54  S.  B.  231. 

J.  B.  McDonald,  for  appellants.  Win.  B. 
McCaw,  for  respondent 

POPB,  C.  f.  This  is  the  second  appeal  In 
this  case.  73  S.  C.  557,  54  S.  B.  231.  The 
facts  are  as  follows:  On  the  night  of  Octo- 
ber 9,  1903,  a  large  fire  took  place  in  Tirzah, 
a  station  on  defendant's  road  In  Tork  coun- 
ty. The  fire  had  done  much  damage  and 
was  threatening  to  destroy  several  freight 
cars  standing  on  a  side  track  between  the 
fire  and  defendants'  depot  In  order  to  save 
the  cars. and  the  station,  which  would  neces- 
sarily have  caught  had  the  cars  been  burnedt 
S.  M.  Carothers,  defendants'  agent  at  Tir- 
zah, sought  to  roll  the  cars  down  the  track. 
In  pursuance  of  this  plan  he  called  to  Will 
Roach  and  Oeorge  Wilson  to  help  him,  and 
he  himself  got  upon  the  cars  to  work  the 
brakes.  Will  Roach  having  failed  to  respond 
to  his  request  and  George  Wilson  being  un- 
able to  move  the  cars,  Carothers  called  one 
or  more  persons  to  his  aid,  among  whom 
was  the  plaintiff,  W.  F.  Jackson,  Jr.  To 
facilitate  moving  the  cars  he  ordered  George 
Wilson  to  uncouple  them.  Jackson,  accord- 
ing to  his  own  testimony,  believing  that  Wil- 
son had  carried  out  the  order,  got  between 
the  cars  and  was  pushing,  when  the  car  be- 
hind caught  his  right  foot,  crushed  his  an- 
kle, and  bruised  his  right  leg  considerably. 
Plaintiff  alleged  negligence  on  the  part  of 
the  defendants  in  not  furnishing  him, 
through  their  representative,  S.  M.  Caro- 
thers. a  safe  place  to  work,  reasonably  safe 
and  suitable  appliances  with  which  to  work, 
a  competent  servant  to  uncouple  the  cars, 
and  a  sufilcient  and  competent  force  to  move 
them.  The  defendants  deny  any  negligence 
on  their  part,  aod  allege  that  plaintiff's  injury 
was  due  to  an  unavoidable  accident  and  that 
the  injuries  were  caused  by  the  acts  of  fel- 
low servants,  and  therefore  they  are  not 
liable.  The  case  came  on  for  trial  at  the 
May,  1906,  term  of  court  for  York  county. 
At  the  conclusion  of  the  plaintiff's  testimony 
defendants  moved  for  a  nonsuit.  Judge  J. 
C.  Klugh,  the  presiding  Judge,  refused  the 
motion  and  allowed  the  case  to  go  to  the 
Jury.  The  result  was  a  verdict  of  $6,000  for 
the  plaintiff.  The  motion  for  a  new  trial 
having  been  refused,  defendants  appeal  to 
this  court 

1.  The  first  exception  raises  the  point  that 
the  motion  for  a  nonsuit  should  have  been 
granted  as  to  the  defendant  Southern  Rail- 
way, Carolina  Division,  as  there  was  a  to- 
tal failure  of  proof  tending  to  show  negli- 
gence on  its  part  It  was  admitted  on  all 
sides  that  the  defendants  occupied  the  re- 
lation to  each  other  of  lessor  and  lessee. 
Under  our  law  the  defendant  Southern  Rail- 
way is  agent  of  its  lessor,  and  the  lessor  is 
responsible  for  all  acts  of  negligence  on  the 
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part  of  the  Southern  Railway's  officers  and 
agents.  Smalley  v.  Railway,  73  S.  C.  572,  53 
S.  B.  1000;  Franklin  y.  Railway,  74  S.  C. 
832,  54  S.  B.  578;  Reed  ▼.  Railway,  75  S. 
G.  170,  55  S.  E.  218.  Therefore,  unless  the 
nonsuit  could  have  been  granted  as  to  the 
Southern  Railway,  no  error  was  committed 
In  refusing  It  as  to  the  Southern  Railway, 
Carolina  Division.  Let  us  consider,  then.  If 
the  motion  should  have  been  granted  as  to 
the  lessee.  The  motion  was  made  on  the 
grounds  that  there  was  no  evidence  tending 
to  show  negligence  on  the  part  of  the  de- 
fendants, and  that  plaintiff's  injuries.  If  he 
were  injured,  were  due  solely  to  the  acts 
of  fellow  servants.  These  grounds  resolve 
themselves  into  the  question  whether  Garo- 
thers  was  the  representative  ef  the  master 
and  a  superior  servant  having  a  right  to 
control  and  direct  the  services  of  the  plain- 
tiff, n  On  the  former  appeal  it  was  held  that 
there  was  testimony  going  to  establish  this 
relation  and  the  nonsuit  was  properly  refus- 
ed. On  this  trial  the  evidence  is  equally 
strong,  If  not  stronger.  Garothers  himself 
testified  that  he  had  control  of  defendants' 
property  at  Tirzah.  Several  witnesses  tes^ 
tlfied  to  the  same  effect.  The  property  be- 
ing in  danger,  he  called  upon  the  plaintiff 
to  aid  In  protecting  it,  and  the  plaintiff  re- 
sponded. Under  these  circumstances  we 
think  the  question  was  properly  submitted 
to  the  jury  to  say  whether  he  was  a  superior 
or  a  fellow  servant.  The  nonsuit,  therefore, 
was  properly  refused. 

2.  The  next  question  raised  by  the  de- 
fendants* exceptions  Is  that  the  circuit  judge 
charged  the  jury  that,  in  order  to  constitute 
the  relation  of  fellow  servants,  there  must 
be  equality  In  the  matter  of  doing  work. 
This  exception  misconstrues  the  charge. 
Throughout  Judge  Klugh  seemed  anxious  to 
impress  upon  the  jury  that  difference  of 
rank  did  not  necessarily  prevent  persons 
from  being  fellow  servants.  After  charging 
defendants'  request  to  this  effect,  he  added 
these  words:  "That  makes  clear  the  distinc- 
tion that  I  have  been  seeking  to  bring  to 
your  attention  all  along  between  the  relation 
of  fellow  servants  and  the  relation  between 
the  superior  servant  representing  the  master 
and  the  under  servant,  and  I  so  charge  you." 
It  is  Impossible  that  the  jury  could  have 
been  misled  by  the  words  objected  to.  There- 
fore we  overrule  the  objection. 

3.  The  circuit  judge  charged  the  jury  In 
effect  that  if  the  master  falls  to  employ  com- 
petent servants,  and  an  employ^  is  injured 
by  reason  of  the  incompetency  or  Incapacity 
of  his  fellow  servants,  then  the  master  is 
liable.  The  defendants  object  to  this  charge 
on  the  ground  that  it  renders  the  master  ab- 
solutely liable  if  injury  results  from  the  em- 
ployment of  Incompetent  servants.  This 
contention  must  be  sustained.  It  Is  true 
that  one  entering  service  does  not  assume  the 
risk  arising  from  the  negligent  selection  of 
incompetent  servants,  and  it  is  also  true  that 


evidence  of  incompetency  of  a  servant  raises 
a  prima  facie  presumption  of  negligence  in 
the  master  selecting  him,  in  the  absence  of 
evidence  of  due  care  in  selection.  But  it  was 
error  to  charge  the  jury  that  If  the  masttf 
fails  to  employ  competent  servants,  and  an 
employ^  is  injured  by  reason  of  Incompetency 
or  incapacity  of  his  fellow  servant,  then  the 
master  is  liable,  for  the  master  is  liable  only 
for  due  care  in  the  selection  of  his  servants. 
It  is  true  the  circuit  judge  did  charge: 
"Now,  'after  the  employer  has  exercised  rea- 
sonable care  hi  selecting  employes,  he  is 
not  bound  to  compensate  a  fellow  servant 
for  the  negligence  of  his  fellow  servants, 
as  I  have  already  instructed  you."  But  he 
immediately  followed  it  with  this  inconsis- 
tent and  erroneous  Instruction:  "But  if  he 
falls  to  employ  competent  fellow  servants, 
and  an  employ^  is  injured  by  reason  of  the 
Incompetency  or  incapacity  of  the  fellov 
servants  to  do  the  work  they  are  employ- 
ed to  do,  that  is  a  risk  the  employ^  doe? 
not  assume;  but  the  employer  is  bound  to 
compensate  him  if  he  was  injured  by  the  iii- 
competency  of  his  fellow  servants,  just  as 
much  as  he  is  bound  to  compensate  him  if 
he  is  Injured  by  reason  of  the  unsafe  or  un- 
suitable appliances  that  might  be  necessary 
for  the  doing  of  the  work  and  that  are  fur- 
nished by  the  employer." 

The  defendants'  fifteenth  request  to  charge 
was:  **The  law  is  that  when  one  enters  into 
the  employ  of  another  he  assumes  the  natural 
and  ordinary  risk  of  such  employment,  which 
includes  the  negligence  of  a  fellow  servant, 
if  the  master  has  selected  such  fellow  servant 
with  due  care.  If  the  jury  should  find  that 
Garothers  had  authority  to  direct  and  con- 
trol those  who  were  working  under  him,  and 
if  they  should  find  further  that  he  gave  or- 
ders and  directions,  but  that  such  orders 
and  directions  were  not  obeyed  or  carried 
out,  and  that  that  was  the  proximate  cause 
of  the  plaintiff's  alleged  Injury,  then  the 
plaintiff  cannot  recover,  and  the  verdict 
must  be  for  the  defendant"  In  commenting 
on  this  request  the  circuit  judge  again  em- 
phasized the  error  in  these  words:  'That  Is, 
If  you  should  find  that  those  orders  were  not 
carried  out  because  of  the  negligence  of  the 
fellow  servant  to  whom  they  were  given.  If 
you  should  find  that  th^  were  not  carried  out 
because  of  the  inefficiency  or  incompetency 
of  a  fellow  servant,  the  defendant  would  be 
liable,  because  you  must  bear  in  mind  the 
difference  bteween  the  liability  of  tlie  em- 
ployer for  the  negligence  of  his  fellow  serv- 
ants and  his  liability  for  Inefficiency  and  In- 
competency. He  Is  not  liable  for  the  negli- 
gence. He  is  liable  if  he  has  selected  Incom- 
petent or  inefficient  fellow  servants,  jaat  the 
same  as  he  would  be  liable  for  a  defect  In 
any  other  appliance  which  he  furnishes  that 
would  be  necessary  to  do  the  work,  and  so  I 
charge  you."  This,  in  eltect,  makes  the  mas- 
ter a  guarantor  of  the  competency  of  his 
servant,  whereas  all  that  the  law  imposes  up- 
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on  the  master  is  the  exercise  of  dne  care  in 
selecting  his  servants.  The  question  of  due 
t»re  under  all  the  circumstances  should  have 
been  submitted  to  the  juiy- 

4.  The  last  alleged  error  is  failure  of  the 
circuit  judge  to  grant  a  new  trial  on  the 
ground  of  insufficiency  of  evidence  to  sus- 
tain the  verdict  There  was  testimony  on  all 
the  material  issues  in  the  cause.  The  Jury 
heard  the  case  and  rendered  a  verdict  for  the 
plaintiff.  The  circuit  Judge,  on  the  motion 
for  a  new  trial,  we  must  take  for  granted, 
carefully  considered  the  testimony,  and  his 
conclusion  was  that  the  verdict  was  proper. 
Under  the  well-settled  law  this  court  cannot 
review  the  evidence.  Miller  v.  Railway,  69 
S.  0.  116,  48  S.  E.  99;  Jones  v.  Hiers,  67  S. 
C.  427,  85  S.  B.  748;  Wilson  v.  Assurance 
Co.,  51  S.  C.  549,  29  S.  E.  245,  64  Am.  St 
Rep.  700. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed  and 
the  case  remanded  for  a  new  trial. 

JONES,  J.  (concurring).  I  concur  in  the 
judgment  for  reversal.  The  testimony,  in 
Tlew  of  the  decision  on  the  former  appeal  In 
this  case  (73  S.  G.  672,  54  S.  E.  231),  leaves 
no  room  to  doubt  that  plaintiff  was  fellow 
servant  with  Wilson  in  the  matter  of  moving 
the  cars  from  the  threatening  fire,  and  that 
the  failure  of  Wilson  to  uncouple  the  cars,  as 
directed  by  Garothers,  representing  the  maa^ 
ter,  was  the  proximate  cause  of  the  injury. 
The  plaintiff  testified  that.  Just  before  he 
went  in  between  the  cars  to  push  with  Wil- 
son, he  heard  Garothers  direct  Wilson  to 
uncouple  the  cars,  and  that  he  supposed  the 
order  had  been  obeyed.  Being  a  fellow  serv- 
ant with  Wilson,  however  regrettable  his 
misfortune,  plaintiff  cannot  recover  of  de- 
fendant for  injuries  resulting  from  the  negli- 
gence of  Wilson  in  failing  to  obey  the  order 
of  Garothers.  The  master  is  liable  to  a 
servant  for  the  acts  or  omissions  of  a  fellow 
servant,  due  to  incompetency  and  incapacity, 
when  the  master  is  negligent  in  the  selection 
of  such  fellow  servant  Proof  of  a  servant's 
incapacity  raises  only  a  prima  facie  presump- 
tion of  negligent  selection  by  the  master; 
but  in  this  case  there  was  no  evidence  that 
Wilson,  a  section  hand,  was  incompetent  to 
uncouple  standing  freight  cars,  and  there  was 
no  evidence  that  it  was  a  negligent  act  to 
select  Wilson  to  aid  in  the  sudden  emergency 
and  necessity  for  quick  action  caused  by  the 
fire. 

For  these  reasons  there  was  error  in  refus- 
ing to  grant  a  nonsuit  as  alleged  in  subdivi- 
sions "a"  and  "b"  of  the  second  exception.  In 
charging  the  Jury  as  alleged  in  the  fourth 
and  fifth  exceptions,  and  in  refusing  a  new 
trial  for  want  of  evidence  to  sustain  the 
Terdict,  as  alleged  in  the  eighth  exception. 

GARY,  A.  J.  (dissenting).  Mr.  Ghief  Jus- 
tice POPE  uses  this  language  in  his  opinion: 
"^lie  circuit  judge  charged  the  jury  in  ef- 


fect that  if  the  master  falls  to  employ  com- 
petent servants,  and  an  employ^  is  injured 
by  reason  of  the  incompetency  or  incapacity 
of  his  fellow  servants^  then  the  master  is 
liable.  The  defendants  object  to  this  charge 
on  the  ground  that  it  renders  the  master  ab- 
solutely liable  if  injury  results  from  the  em- 
ployment of  Incompetent  servants.  This  con- 
tention must  be  sustained.  ♦  ♦  •  This,  in 
effect,  makes  the  master  a  guarantor  of  the 
competency  of  his  servant,  whereas  all  that 
the  law  Imposes  upon  the  master  is  the  ex- 
ercise of  due  care  in  selecting  his  servants. 
The  question  of  due  care  under  all  the  cir- 
cumstances should  have  been  submitted  to 
the  jury.*'  In  order  to  determine  whether 
there  was  error  in  that  portion  of  the  charge 
just  mentioned,  it  will  be  necessary  to  refer 
to  the  pleadings,  for  the  purpose  of  ascertain- 
ing the  issues  involved.  ^ 

The  complaint,  in  specifying  the  particu- 
lars in  which  the  defendant  was  negligent, 
alleges  that  it  failed  to  "select  or  employ  a 
competent  servant  to  uncouple  the  freight  or 
box  cars,  to  further  and  expedite  their  re- 
movalV;  also,  to  "furnish  a  sufficient  and 
competent  force  to  remove  said  freight  or 
box  cars,  with  due  regard  to  the  safety  of 
plaintiff.'*  While  the  answer  of  the  defend- 
ants does  not  deny  this  allegation  in  express 
terms,  it  may,  under  a  liberal  construction, 
be  regarded  as  put  in  issue;  but  the  defend- 
ants did  not  set  up  as  a  defense  that  they  ex- 
ercised due  care  in  the  selection  of  their 
servants.  In  the  case  of  Hicks  v.  Railway, 
68  S.  G.  559,  875,  41  S.  E.  758,  the  court  says: 
"We  see  no  reason  why  it  should  not  be 
prima  facie  evidence  of  negligence  to  employ 
an  incompetent  servant,  as  well  as  to  furnish 
defective  machinery.  Nor  do  we  see  why  a 
servant  should  be  held  to  assume  the  risk 
of  negligence  on  the  part  of  an  incompetent 
fellow  servant,  when  he  does  not  assume  the 
risk  arising  from  defective  machinery,  es- 
pecially since  it  has  been  decided  that  the 
word  'appliances'  includes  the  persons  nec- 
essary to  operate  the  machinery."  The  prin- 
ciple is  thus  stated  in  Branch  v.  Railway, 
35  8.  G.  405,  407,  14  S.  E.  808:  "The  allega- 
tion on  the  part  of  a  sq^'^ant  that  he  has  sus- 
tained an  injury  while  in  the  service  of  the 
master  by  reason  of  the  neglect  of  a  duty 
which  the  latter  owes  to  the  former  unques- 
tionably states  a  cause  of  action;  for,  as 
said  above,  the  omission  of  such  duty  affords 
at  least  prima  facie  evidence  of  negligence, 
and  while  it  is  true  that  such  prima  facie 
showing  may  be  rebutted  by  evidence  tend- 
ing to  show  that  such  omission  of  duty  on 
the  part  of  the  master  was  not  owing  to  his 
want  of  care  and  diligence,  but  was  due  to 
other  causes  which  he  could  not  control,  yet 
until  such  prima  fade  showing  is  rebutted 
it  will  be  conclusiva  For  instance,  the  mas- 
ter may  show  that  he  did  not  know,  and 
could  not  by  the  use  of  due  care  and  dili- 
gence have  ascertained*  that  there  were  any 
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siicb  defects  in  the  machinery,  or  other,  ap- 
p  J  lances  furnished  the  servant  as  would  be 
likely  to  cause  the  injury  complained  of;  but, 
nntil  this  Is  shown,  the  failure  to  perform  an 
acknowledged  du^  stands  unexcused,  and 
renders  the  master  responsible.  It  seems  to 
us,  therefore,  that  want  of  knowledge  on  the 
part  of  the  master  of  the  defect  in  the  ma- 
chinery, being  a  matter  of  excuse  for  the 
failure  on  his  part  to  perform  an  acknowl- 
edged duty,  constitutes  matter  of  defense, 
and  is  not  an  element  in  the  cause  of  action. 
♦  •  •  As  the  law,  recognizing  the  imper- 
fection of  human  nature,  does  not  require  ab- 
solute perfection  in  the  performance  of  duty, 
it  will  listen  to  excuses  for  nonperformance 
as  a  defense  to  an  action  to  recover  dam- 
ages for  an  Injury  sustained  by  one  by  rea- 
son of  the  failure  of  another  to  perform  a 
duty  which  Ihe  latter  owes  to  the  former. 
We  think,  therefore,  that  knowledge  on  the 
part  of  defendant  company,  In  this  case,  of 
the  defect  in  the  machinery,  by  reason  of 
which  the  injury  complained  of  was  sus- 
tained, constitutes  no  part  of  the  plaintilTs 
cause  of  action,  but  is  a  matter  of  defense.*' 

Under  this  authority  (which  has  been  af- 
firmed in  subsequent  cases)  the  charge  men- 
tioned in  the  opinion,  even  standing  alone, 
was  free  from  error.  But  his  honor,  the  pre- 
siding judge,  charged  specifically  that,  "after 
the  employer  has  exercised  reasonable  care 
In  selecting  employes,  he  is  not  bound  to 
compensate  a  fellow  servant  for  the  negli- 
gence of  his  fellow  servants,"  thus  submit- 
ting the  question  squarely  to  the  jury,  wheth- 
er there  was  due  care  in  the  selection  of  the 
servants.  It  seems  to  me  that  the  doctrine 
announced  in  the  opinion  would  practically 
overrule  the  case  of  Branch  v.  Bailway,  80 
S.  C.  405,  14  S.  E.  808,  in  this  particular. 

For  these  reasons  I  dissent. 


(77  8.  a  6I«) 

FIELDS  V.  LANCASTEB  COTTON  MILLS. 

(Supreme  Court  of  South  (Carolina.    Aug.  18, 

1907.) 

1.  Masteb  and  Servant— Tobts  op  Sebvant 
—Liability  of  Masteb. 

Where  the  superintendent  of  a  cotton  mill 
was  intrusted  with  th^  control  of  its  policies 
and  the  methods  to  be  employed  to  prevent  inter- 
ference with  its  operatives,  the  cotton  mill  is 
liable  to  one  going  on  the  mill  property  to  en- 
tice away  its  employes,  where  ne  is  tied  and 
thrown  into  a  pond  of  water,  in  which  acts  the 
superintendent  participated. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  1218.] 

2.  TRiAir—VEBDicT— Damages— Amount. 

In  an  action  for  tort,  a  verdict  for  plain- 
tiff "for  punitive  damages^'  was  not  illegal,  be- 
cause excluding  the  idea  of  actual  damages. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  784.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County ;  J.  C.  Klugh^  Judge. 

Action  by  Joseph  H.  Fields  against  the 
Lancaster  Cotton  Mills  and  another.  Judg- 
ment for  plalntilE.  Defendant  corporation 
appeals^    Affirmed* 


Williams  &  Williams,  for  appellant  J. 
Harry  Foster,  for  respondent. 

WOODS,  J.  On  August  21,  1905,  the  plain* 
tiff,  Joseph  H.  Fields,  went  from  Winnsboro 
to  Lancaster  for  the  purpose  of  hiring  handA, 
then  In  the  employment  of  the  Lancaster  Cot- 
ton Mills,  for  the  Fairfield  Mills.  The  com- 
ing of  outsiders  on  the  mill  property  and  in- 
ducing the  hands  to  leave  was  a  serious  griev- 
ance to  the  Lancaster  Mills,  and  the  super- 
intendent had  instructed  the  overseers  to  pre- 
vent it  by  warning  such  persons  not  to  come 
on  the  mill  property,  and  if  the  warning  was 
unheeded  to  have  them  arrested  by  an  officer. 
Having  information  of  the  coming  of  Fields, 
or  of  some  other  person,  with  the  design  of 
enticing  away  the  mill  hands,  the  overseers, 
£U)pe,  Layton,  Hull,  Mahaffey,  Joseph  John- 
son, and  William  Johnson,  went  to  the  rail- 
road station  and  met  Fields.  The  defendant 
Skipper  was  also  at  the  station,  but  for  the 
purpose,  as  he  testifies,  of  mailing  a  letter. 
After  a  friendly  greeting,  Fields  walked  in 
company  with  the  superintendent  and  over- 
seers towards  the  mill  settlement,  •saying  to 
them,  falsely,  that  he  had  no  intention  of  try- 
ing to  hire  hands,  and  had  come  only  "to  see 
his  girl."  When  they  reached  the  mill  prop- 
erty some  of  the  party  seized  and  tied  Fields, 
and  threw 'him  into  the  mill  reservoir,  and 
kept  him  there  for  a  minute  or  two.  The 
plaintiff  sued  the  Lancaster  Cotton  Mills  and 
Skipper  for  $25,000  damages,  alleging  the  in- 
dignity to  have  been  maliciously  inflicted  up- 
on him,  in  pursuance  of  a  preconcerted  plan 
agreed  on  by  them.  The  appeal  is  from  a  re- 
covery of  $800  against  the  Lancaster  Cotton 
Mills  alone. 

The  defendant  first  insists  the  circuit  court 
committed  error  in  refusing  to  grant  a  non- 
suit, and  subsequently  refusing  to  order  a 
new  trial,  on  the  ground  that  there  was  no 
evidence  whatever  of  the  participation  of 
the  defendants  in  the  tort  Without  evi- 
dence of  the  participation  of  Skipper,  the  su- 
perintendent of  the  mill,  there  might  be 
some  question  whether  the  mill  would  be 
liable  for  the  wrong  committed  by  the 
overseers,  who  had  no  authority  to  act  for 
the  mill  beyond  warning  such  persons  as 
Fields  to  keep  off  the  mill  property  and  to  ap- 
peal to  the  law  if  the  warning  should  be  un- 
heeded. But  there  was  a  conflict  of  evidence 
on  the  point  of  Skipper's  participation.  All 
the  overseers  testifled  the  seizure  and  ducking 
of  the  plaintiff  was  the  result  of  his  having 
drawn  a  knife  on  Hope  without  provocation, 
and  they  all  support  Skipper  In  his  state- 
ment that  he  had  nothing  whatever  to  do 
with  the  assault.  Skipper  admitted  that  he 
had  some  years  before  thrown  Into  the  water 
a  man  who  had  troubled  him  in  a  similar 
way,  and  that  on  this  occasion  he  stood  by 
and  saw  Hope  and  others  carrying  the  plain- 
tiff to  the  reservoir  with  the  avowed  purpose 
of  throwing  him  in.  He  testified,  howevei;. 
that  he  had  no  idea  there  was  any  serious  Ia* 
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tention  to  carry  out  the  threat  The  plaintiff's 
testimony  was  to  the  effeot  that  Skipper  did 
Dot  actually  lay  hands  on  him  and  was  a  little 
distance  apart  when  he  was  cast  Into  the 
water;  but  he  also  testified  Skipper  was  one 
of  the  ringleaders  of  the  mob,  and  when  he 
was  pulled  out  said:  ''Next  time  I  coine  back 
here  he  would  do  me  a  damn  sight  worse.'! 
From  this  statement  of  the  evidence  It  Is 
manifest  the  Issues  of  participation  by  the 
superintendent  and  the  motive  of  the  assault 
were  for  the  decision  of  the  jury.  The  su- 
perintendent of  a  cotton  mill  is  usually  the 
representative  of  the  mill  with  respect  to  the 
hiring  and  management  of  Its  operatives 
and  other  features  of  its  mechanical  opera- 
tions. The  evidence  on  the  part  of  the  de- 
fendant shows  the  superintendent,  in  this  in- 
stance, was  intrusted  with  the  control  of  Its 
policy  and  the  methods  to  be  employed  to 
prevent  Interference  with  the  operatives. 
The  Lancaster  Cotton  Mills  cannot,  therefore, 
escape  the  liability  to  third  persons  for  any 
action  taken  by  him  with  respect  to  the  mat- 
ters It  had  placed  under  his  control.  It 
makes  no  difference  that  the  action  was  un- 
lawful and  that  It  would  not  have  been  sanc- 
tioned by  the  corporation  Itself.  '*The  prin- 
cipal Is  liable  for  the  acts  of  his  agent  done 
in  the  course  of  his  employment."  Parkerson 
V.  Wightman,  4  Strob.  (S.  C.)  363;  Cobb  v. 
Railroad  Co.,  37  S.  C.  194,  15  S.  B.  878; 
Rucker  v.  Smoke,  87  S.  C.  377,  16  S.  E.  40,  34 
Am.  St.  Rep.  758;  Skipper  v.  Mfg.  Co.,  58  S. 
C.  143,  36  S.  E.  509 ;  Hutchison  v.  Real  Estate 
Co.,  65  S.  C.  75,  43  S.  E.  295;  Polatty  v.  Rail- 
way Co.,  67  S.  C.  395,  45  S.  B.  932,  100  Am. 
St.  Rep.  750;  Mitchell  v.  Leech,  69  S.  C. 
413,  48  S.  E.  290,  66  L.  R.  A.  723;  Williams 
V.  Tolbert,  76  S.  C.  211,  56  S.  E.  908.  There 
was  no  error  In  refusing  the  motions  for  non- 
suit and  for  a  new  trial  made  on  the  grounds 
that  there  was  no  evidence  of  the  participa- 
tion by  the  Lancaster  Cotton  Mills  in  the  tort. 

The  verdict  was  in  this  form:  "We  find  for 
the  plaintiff  eight  hundred  dollars  against  the 
Lancaster  Cotton  Mills,  for  punitive  dam- 
ages." The  defendant  contends  this  verdict 
was  Illegal,  and  should  have  been  set  aside, 
because  Its  language  excludes  the  Idea  of 
actual  damages,  and  there  can  be  no  recovery 
for  punitive  damages  without  actual  dam- 
ages. Since  this  exception  was  taken  the 
point  has  been  settled  contrary  to  the  defend- 
ant's view  by  the  case  of  Doster  v.  Telegraph 
Co.,  77  S.  C.  66,  57  S.  E.  671. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  afllrmed. 


(77  S.  C.  681) 

SINGLETON  v.  PROGRESSIVE  BEN. . 

ASS'N. 

(Supreme  Court  of  South  Carolina.    Aug.  9, 
1907.) 

INSUBANCE— Benefit    Association  —  Fobfei- 
TUB»— Waiveb. 

A  provision  in  a  certificate  of  a  benefit  as- 
BOcUtlon  that  on  the  failure  of  the  holder  of  the 

58  S.E.-^ 


certificate  to  pay  his  dues  for  four  weeks  he 
will  become  "nonfinancial  hi  case  of  death,  and 
those  failing  to  pay  their  dues  for  three  weeks 
will  become  nonnnanoial  in  case  of  sickness  and 
not  entitled  to  any  benefit  for  thirty  days  after 
such  dues  have  been  paid,"  and  that  when  any 
person  shall  be  in  arrears  for  four  weeks  the 
certificate  shall  be  null  and  void,  but  he  may  be 
reinstated  by  paying  a  regular  Initiation  fee 
and  presenting  a  doctor's  certificate,  means  that 
a  member  who  is  four  weeks  in  arrears  in  dues 
forfeits  his  certificate,  but  such  forfeiture  may 
be  waived  -  by  the  association  accepting  dues 
thereafter. 

[Ed.  Note.-— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  ft  1909.] 

Appeal,  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  R.  O.  Purdy,  Judge. 

Action  by  Ella  Singleton  against  the  Pro- 
gressive Benefit  Association.  From  an  order 
affirming  a  judgment  of  a  magistrate's  court 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Jno.  A.  Gilliland  and  Jno.  B.  Edwards,  for 
appellant  Nathans  &  Slnkler,  for  respond* 
ent 

POPE,  0.  J.  This  action  was  brought  In 
the  court  of  D.  J.  Baker,  Judicial  magistrate 
for  Charleston  county,  by  the  plaintiff,  Ella 
Singleton,  against  the  defendant  association, 
to  recover  a  benefit  of  $40  alleged  to  be  due 
her  on  a  certificate  issued  to  her  husband, 
Jeremiah  Singleton,  on  the  12th  day  of  Sep- 
tember, 1904.  The  complaint  alleged  Jere- 
miah's death  and  the  fulfillment  of  all  the 
conditions  of  the  certificate.  In  order  to  re- 
lieve itself  from  liability  under  paragraph  6 
of  the  conditions  printed  on  the  certificate, 
defendant  Introduced  plalntifTs  receipt  book 
in  evidence,  which  showed  that  from  April 
21st  to  May  26tb,  prior  to  Jeremiah's  death 
on  June  3,  1906,  no  payment  had  been  made 
on  dues.  Plaintiff  alleged  waiver  of  the  for- 
feiture by  the  association  In  receiving  pay 
for  four  weeks  on  the  26th  of  May.  The  de- 
fendant then  took  the  position  that  under 
the  section  above  referred  to  it  was  optional 
with  the  association  either  to  declare  a  for- 
feiture or  to  allow  the  delinquent  member  td 
make  up  arrears,  on  condition  that.  In  case  , 
of  death  within  30  days,  no  benefit  should 
be  recovered.  The  magistrate  found  for  the 
plaintiff  the  full  amount  claimed,  and  on 
appeal  to  the  circuit  court  Judge  R.  O.  Pur- 
dy, in  a  decree  of  November  17, 1906,  affirmed 
the  finding.  The  defendant  now  appeals  to 
this  court,  alleging  error  on. the  part  of  the 
circuit  court  In  holding  that  the  forfeiture 
had  been  waived. 

Section  6,  relied  on  by  the  appellant.  Is  as 
follows :  "Persons  falling  to  pay  their  duties 
A>r  four  weeks  will  become  nonfinancial  In 
case  of  death,  and  those  falling  to  pay  their 
dues  for  three  weeks  will  become  nonfinan- 
cial in  case  of  sickness,  and  not  entitled  to 
any  benefit  for  thirty  days  after  such  dues 
shall  have  been  paid.  When  any  person 
shall  be  four  weeks  In  arrears  all  claims  on 
the  association  diall  be  forfeited,  and  the 
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certificate  thereon  null  and  void.  But  snch 
persons  may  be  reinstated,  after  having  been 
expelled  for  nonpayment  of  dues  or  assess- 
ments for  a  period  of  four  weeks,  by  paying 
the  regular  initiation  fee  and  presenting  a 
doctor's  certificate  in  addition  thereto.  A 
person  presenting  such  a  doctor's  certificate 
shall  be  reinstated  at  the  next  regular  meet- 
ing of  the  association."  After  most  scrupu- 
lous care  we  are  unable  to  arrive  at  any  le- 
gitimate conclusion  which  will  give  meaning 
to  all  of  the  clauses  of  this  condition.  If 
an  attempt  is  made  to  construe  it  as  appel- 
lant wishes,  we  are  met  at  the  very  thresh- 
old by  the  idea  that  it  is  clearly  against  the 
intention  of  the  framers  of  t^e  condition. 
In  the  first  place,  the  two  divisions  of  the 
section  are  diametrically  opposed  to  each 
other.  Hence  it  is  hard  to  conceive,  if  it 
had  been  the  intention  that  the  association 
should  have  the  optional  power  which  it 
now  claims,  why  some  word  implying  such 
power  would  not  have  been  used?  It  would 
have  been  the  easiest  thing,  and  certainly  it 
Is  the  most  probable,  that,  if  such  had  been 
the  intention,  some  disjunctive  word,  such 
as  "or"  or  its  equivalent,  would  have  been 
used.  So  far  from  the  use  of  such  a  word, 
however,  the  language  is  not  so  arranged, 
nor  are  we  able  to  discern  any  attempt  at 
an  arrangement,  which  would  Imply  inad- 
vertent omission  of  such  a  connective.  .Were 
such  the  case,  in  order  to  carry  out  the  in- 
tention, the  needed  word  could  be  supplied 
and  the  section  construed  so  as  to  give  the 
association  the  power  It  claims.  It  seems, 
however,  that  it  did  not  once  occur  to  the 
drawers  of  the  condition  under  consideration 
to  allow  members  who  had  been  delinquent 
for  4  weeks  to  pay  up  their  dues  and  be  rein- 
stated only  upon  condition  that,  should  death 
occur  within  30  days  thereafter,  no  benefit 
should  be  received.  When  the  section  is  con- 
sidered as  a  whole,  there  is  strong  reason  to 
believe  that  the  30-day  clause  applies  only  to 
cases  of  sickness  where  there  had  been  a 
failure  to  pay  dues  for  3  weeks.  It  will  be 
noticed  that.  Immediately  after  that  provi- 
sion, the  section  proceeds  to  declare  the 
penalty  for  four  weeks'  neglect  Of  course, 
if  we  had  to  be  guided  by  a  strict  grammati- 
cal construction,  it  would  be  hard  to  demon- 
strate that  the  suspending  clause  in  the  first 
sentence  did  not  apply  to  both  of  the  clauses 
immediately  preceding  it ;  but  in  cases  such 
as  this  Intention  is  the  needle  pointing  out 
our  course,  and  If  it  Is  followed  correctly  we 
cannot  go  astray.  When,  therefore.  It  is  de- 
clared in  such  unconditional  language  that 
forfeiture  shall  result  from  a  failure  of  four 
weeks'  dues,  and  the  manner  of  reinstate- 
ment is  so  clearly  and  unequivocally  pre- 
scribed, we  cannot  but  think  that  that  was 
the  idea  uppermost  in  the  minds  of  the 
framers  of  the  condition. 

This  conclusion  is  sustained  by  the  fact 
tliat  in  most  associations  of  like  character, 


where  a  forfeiture  for  nonpayment  of  dues  ia 
declared,  a  somewhat  analogous  mode  of  re- 
instatement is  prescribed.  Hence  we  hold 
that,  in  the  absence  of  waiver,  plaintiff's  cer- 
tificate was  forfeited.  That  the  company  did 
waive  the  forfeiture  here,  as  it  had  a  perfect 
right  to  do,  seems  evld^it  Just  a  short 
time  before  plaintiff's  husband's  death,  and 
after  six  weeks  had  elapsed  since  her  last 
payment  of  dues,  she  was  approached  by  the 
authorized  agent  of  the  association,  who  re- 
ceived her  dues  and  receipted  her  book  for 
them.  Therefore,  at  the  death  of  her  hus- 
band, she  was  a  member  in  good  standing  in 
the  association  and  entitled  to  the  benefit 
named  in  her  certificate. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

(77  a  C.  636) 

SMITH  et  al.  ▼.  UNDER. 

(Supreme  Court   of   South   Carolina.    Aug.   9, 
1907.) 

1.  Cancellation    of   iNSTBUMENra— DEBoa— 
Fraud— Limitations. 

In  an  action  to  set  aside  a  deed  as  obtained 
by  fraud,  the  complaint  must  allege  that  notice 
of  the  fraud  was  had  within  six  years,  under 
Code  Civ.  Proc.  1902,  S  112,  snbd.  6,  providing 
for  the  bringing  of  such  actions  within  six  years 
from  the  discovery  of  fraud. 

2.  Sahb— Knowledge  op  Fraud— Bubdkn  of 
Pboof. 

In  an  action  to  set  aside  a  deed  obtained 
by  fraud,  the  burden  is  on  defendant  to  show 
that  plaintiff  had  knowledge  of  the  fraud  for 
more  than  six  years. 
8.  Same— Laches. 

In  an  action  to  set  aside  a  deed  as  obtained 
bv  fraud,  evidence  that  the  grantor  who,  when 
she  conveyed,  thought  she  only  had  a  life  estate, 
knew  that  the  grantee  claimed  the  land  in  fee 
under  the  deed,  but  not  that  the  grantee  had 
imposed  upon  her  in  obtaining  the  deed,  and 
that  upon  receiving  such  information  she  con- 
sulted an  attorney,  shows  due  diligence. 
4.  Deeds— Validity— E^AUD— Evidence. 

Evidence  held  to  show  a  deed  from  a  moth- 
er to  her  son  was  obtained  by  the  fraud  of  the 
son. 

[Ed.  Note.— *For  cases  in  point,  see  Cent.  I>ig. 
vol.  16,  Deeds,  S  645.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;   Dantzler,  Judge. 

Action  by  Nannie  Smith  and  Edna  Little- 
John  against  R.  E.  Llnder.  Judgment  for 
defendant,  and  plaintiffs  appeal.     Reversed. 

Butler  &  Osborne,  Stanyame  Wilson,  and 
J.  E.  Webster,  for  appellants.  J.  C.  Jeffries 
and  H.  J.  Haynesworth,  for  respondent 

GARY,  A.  J.  The  plaintiffs  seek  equitable 
relief  on  the  ground  that  the  defendant  fraud- 
ulently induced  their  testatrix  to  execute  a 
conveyance  In  fee  of  the  land  in  dispute, 
while  laboring  under  the  mistaken  belief  that 
she  was  only  conveying  a  life  estate.  The 
allegations  of  the  complaint  are  substantially 
as  follows :  That  by  the  will  of  Robert  Lips- 
comb the  said  property  was  devised  to  his 
daughter,  Mary  Llnder,  and  at  her  death  to 
the  heirs  of  her  body;  that  there  was  boni 
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to  her,  prior  to  1895,  as  the  lawful  heirs  of 
plaintiff  Nannie  Smith,  and  Alice  Smith,  who 
her  body,  the  defendant  B.  B.  Llnder,  the 
predeceased  her,  leaving  as  her  only  child  the 
plaintiff  Bdna  Uttlejohn;  that  on  the  15th 
of  March,  1895,  Mary  Llnder,  in  consideration 
of  $1,000,  executed  to  the  defendant  a  deed 
to  "all  her  right,  title,  and  Interest  in  the 
land,"  the  deed  being  to  him  and  his  heirs 
and  assigns,  forever,  and  with  the  usual  cove- 
nants of  warranty;  that  the  defendant  is 
now  in  the  sole  possession  of  the  land,  and 
has  been  since  the  death  of  Mary  Llnder, 
on  the day  of  May,  1905 ;  that  the  con- 
veyance was  obtained  through  the  fraud  and 
influence  of  the  defendant,  who  by  his  great 
and  undue  influence  over  Mary  Llnder  in- 
duced her  to  believe  that  her  interest  in  the 
land  under  the  will  was  a  life  estate,  and 
that  at  her  death  it  would  go  to  the  heirs  of 
her  body — she  being  under  the  mistaken  fact 
that  her  interest  was,  as  now  claimed  by 
defendant  and  as  then  known  to  him,  the 
entire  estate  in  fee  conditional,  and  that  the 
deed,  as  executed,  conveyed  to  him  the  estate 
in  fee;  that  the  consideration  is  wholly  in- 
adequate. The  prayer  of  the  complaint  is; 
<1)  That  said  deed  be  reformed  and  construed 
to  convey  only  an  estate  for  the  life  of  Mary 
Llnder;  (2)  that  the  defendant  account  for 
two-thirds  of  the  rents  and  proflts;  and  (3) 
for  partition. 

The  defendant  denied  the  allegations  of 
fraud,  and  alleged  the  following  by  way  of 
defense:  "That  said  deed  was  immediately 
placed  upon  the  records  of  Spartanburg  coun- 
ty, and  the  defendant  immediately  went  into 
I>cssesslon  of  said  land,  claiming  the  same  in 
fee  simple,  and  has  ever  so  continued  to  pos- 
sess the  same.  (2)  That  at  the  time  of  the 
execution  of  said  deed  all  of  the  facts  con- 
nected with  said  transaction  were  within  the 
knowledge  of  the  said  Mary  A.  Linder,  and 
that  at  said  time,  land  certainly  for  longer 
than  six  years  prior  to  the  commencement  of 
this  action,  she  had  knowledge  of  all  facts 
alleged  to  constitute  the  fraud.  (3)  That  the 
said  Mary  A.  Linder,  being  x)osse6sed  of  such 
knowledge,  did  receive  the  purchase  money 
for  said  land,  to  wit,  $1,000,  and  did  retain 
the  same,  and  never  at  any  time  offered  to 
return  the  same  or  any  part  thereof.  That 
she  acquiesced  in  and  confirmed  the  plain- 
tiff's title  to  said  land,  ratifying  the  said 
transaction  and  waiving  any  right  to  rescind. 
(4)  That  the  sa}d  Mary  A.  Llnder,  and  the 
plaintiffs  who  claim  under  her,  are  barred 
by  laches,  and  by  the  statute  of  limitations, 
from  any  right  to  rescind  said  transaction  or 
to  sustain  this  action." 

His  uonor,^the  presiding  Judge,  sustained 
the  defense  of  the  statute  of  limitations  and 
dismissed  the  complaint  solely  on  that  ground. 
The  reasons  assigned  by  him  in  sustaining 
said  defense  are  as  follows:  "In  relation  to 
the  defense  of  the  statute  of  limitations — 1. 
e.,  that  for  six  years  prior  to  the  commence- 


ment of  this  action  Mrs.  Linder  liad  knowl- 
edge of  all  facts  alleged  to  constitute  fraud' 
— I  will, quote  the  testimony  on  that  point 
Mrs.  Nannie  Smith  testlfled:  'A  short  time 
before  her  death  she  (referring  to  Mrs.  Mary 
A.  Linder)  found  out  he  (referring  to  B.  B. 
Linder,  the  defendant)  had  a  deed  for  the 
place.  Mr.  Ray  told  her  that  he  had  a 
straight-out  deed  for  the  land.  That  was 
flve  or  six  years  before  her  death.  I  can*t 
remember  exactly.'  After  having  testlfled 
to  a  conversation  he  had  with  the  defend- 
ant in  relation  to  the  transaction  in  qutotion, 
R.  G.  Ray  was  asked  this  question:  *Now, 
you  say  that  you  afterwards  had  several 
conversations  with  Mrs.  Mary  A.  Linder 
about  the  matter.  Where  was  it  you  had  the 
conversations?  A.  It  was  at  her  house,  flve 
or  six  years  ago.'  J.  R.  Reason  testlfled :  'Q. 
State  the  time  and  circumstances,  and  what 
was  said.  A.  It  was  the  1st  of  April,  or  last 
of  March,  1895.  I  was  on  my  way  to  GafEney 
with  Mr.  John  J.  Jones,  and  we  met  Mr. 
Linder  at  Virgil  McCraw's  house.  We  stop- 
ped, and  we  had  a  conversation,  and  he  told 
us  about  his  big  land  deal  that  he  had  made, 
bragging  about  how  rich  he  was,  and  about 
how  much  land  he  owned.  I  had  done  heard 
about  his  buying  Mrs.  Linder*s  lifetime  in- 
terest, and  I  remarked  to  him  that  he  only 
bought  her  lifetime  interest,  and  he  said, 
"Yes,"  but  that  he  had  a  straight  deed  for 
it,  and  that  there  might  be  a  hell  of  a  law- 
suit about  it,  but  he  had  a  straight  deed  for 
it,  and  would  hold  it*  On  cross-examination 
by  Mr.  Haynesworth,  the  witness  J.  R.  Rea- 
son said :  'Q.  Who  did  you  first  mention  this 
conversation  to?  A'.  The  first  one  I  talked 
to  was  Mrs.  Llnder  herself.  Q.  How  long 
was  this  afterwards?  A.  I  don't  remember. 
Something  like  two  or  three  years.'  On  re- 
direct examination  the  following  was  his 
testimony:  *Q.  When  you  mentioned  it  to  her, 
what  did  she  claim?  A.  She  claimed  she  had 
sold  him  only  a  lifetime  interest  I  heard 
her  tell  Ed.  so  once.  Q.  What  did  he  say? 
A.  He  said  he  had  a  straight  deed,  and  would 
hold  it  Q.  How  long  ago  was  that?  A. 
About  six  years  ago.'  While  there  u>ay  be 
a  doubt  as  to  the'  time  when  Mrs.  Linder  was 
informed  by  R.  G.  Ray  that  defendant  had  a 
straightout  deed,  as  testified  to  by  Mrs.  Nan- 
nie Smith — whether  five  or  six  y^ars  before 
the  death  of  her  mother — ^yet  the  testimony 
of  J.  R.  Reason  is  sufilclently  definite,  I  think* 
to  show  that  Mrs.  Linder  had  notice  of  ttie 
facts  constituting  the  fraud  for  at  least,  and 
probably  more  than,  six  years  before  her 
death.    •    ♦    *" 

The  plaintiffs  appealed  upon  several  excep- 
tions, but  in  different  forms  they  present  the 
question  raised  by  the  following  exception: 
*^hat  his  honor  erred  in  holding  as  follows : 
"The  testimony  of  J.  R.  Reason  is  sufficiently 
definite,  I  think,  to  show  that  Mrs.  Llnder 
had  notice  of  the  facts  constituting  the  fraud 
for  at  least,  and  probably  more  than,  sU 
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years  before  her  death' — ^the  error  being  that 
the  testimony  of  that  witness,  taken  \n  its 
entirety,  did  not  support  the  conclusion  so 
reached  by  his  honor,  as  there  was  nothing 
In  such  testimony  presenting  any  fact  brought 
to  the  Icnowledge  of  Mrs.  Llnder  upon  which 
she  could  have  discovered  or  established  the 
fraud  practiced  upon  her  by  this  defendant, 
and,  further,  error  being  that  such  conclusion 
should  not  have  been  based  upon  such  unsat- 
isfactory testimony  of  the  one  witness,  when 
the  great  body  of  the  testimony  in  the  case  . 
shows  that  Mrs.  Llnder  was  never  in  pos- 
session of  the  facts  constituting  the  fraud 
practiced  upon  her,  or  in  position  to  establish 
Buch  fraud  by  any  facts  brought  to  her  at- 
tenUon." 

1.  The  attorneys  of  the  respective  parties 
differ  as  to  whether  the  provisions  of  section 
112,  subd.  6,  or  section  118,  Code  Oiv.  Proc. 
1902,  are  applicable  to  the  case.  The  provi- 
sions of  these  sections  are  as  follows :  Sec- 
tion 112,  subd.  6  (within  six  years)  :  ^*Any 
action  for  relief  on  the  ground  of  fraud,  in 
cases  which  heretofore  were  solely  cogniza- 
ble by  the  court  of  chancery,  the  cause  of  ac- 
tion in  such  case  not  to  be  deemed  to  have 
accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud." 
Section  118:  "An  action  for  relief,  not  here- 
inbefore provided  for,  must  be  commenced 
within  ten  years  after  the  cause  of  the  ac- 
tion shall  have  accrued."  This  court  deems 
it  only  necessary  to  state  that  the  case  is  to 
be  determined  under  the  provisions  of  sec- 
tion 112,  subd.  6,  of  the  CJode.  When  an  ac- 
tion is  brought  for  equitable  relief  on  the 
ground  of  fraud,  and  a  longer  time  has  elapsed 
than  the  statute  permits  within  which  the 
action  must  be  commenced,  it  is  essential  to 
the  cause  of  action  for  the  complaint  to  al- 
lege that  the  fraud  was  not  discovered  until 
a  period  within  which  the  action  may  be 
brought ;  and  the  burden  is  upon  the  defend- 
ant to  prove  that  the  plaintiff,  or  the  person 
under  whom  he  claims,  had  knowledge  of 
the  fraud, ^  or  of  such  facts  as  would  have 
led  to  the  knowledge  thereof,  if  pursued 
with  reasonable  diligence.  Prescott  v.  Hub- 
bell,  1  Hill,  Eq.  215;  Farr  v.  Farr,  1  Hill, 
Eq.  391;  Shannon  v.  White,  6  Rich.  Eq. 
101,  60  Am.  Dec.  115;  Parham  v.  McCrary, 
6  Rich.  Eq.  145;  McLure  v.  Ashby,  7  Rich. 
Eq.  439;  Beattie  v.  Pool,  13  S.  .0.  384;  Kib- 
ler  V.  Mcllwain,  16  S.  C.  554;  Richardson 
y.  Mounce,  19  S.  C.  482;  Harrell  v.  Kea, 
37  S.  C.  369,  16  S.  E.  42 ;  Garvin  v.  Garvin, 
40  S.  C.  443.  19  S.  E.  79 ;  Brown  v.  Brown, 
44  S.  C.  382,  22  S.  E.  412;  Bank  v.  Dowling, 
52  S.  C.  367,  29  S.  E.  788;  De  Loach  v.  Sar- 
ratt,  55  S.  O.  254,  33  S.  E.  2;  Toole  v.  John- 
son, 61  S.  C.  41,  39  S.  E.  254. 

2.  The  testimony  does  not  show  that  Mary 
Llnder  had  actual  knowledge  of  the  fraud, 
but  the  defendant  contends  that  she  had  no- 
tice of  facts  which,  if  pursued  with  due  dili- 
gence by  a  person  of  ordinary  prudence, 
would  have  led  to  a  discovery  of  the  fraud 


Biz  years  prior  to  her  death.  In  the  first 
place,  it  seems  to  us  that  his  honor,  the  cir- 
cuit judge,  erred  in  his  finding  of  fact  that 
Mary  Llnder  received  the  infoormation  men- 
tioned in  the  testimony  of  J.  R.  Reason  six 
years  prior  to  her  death.  That  witness  tes^ 
tified  that  he  did  not  remember,  and  only 
undertook  to  state  the  time  approximately. 
He,  however,  said  she  went  to  Spartanburg 
after  his  conversation  with  her.  There  was, 
also,  other  testimony  to  the  effect  that  when 
R.  G.  Ray  gave  her  similar  information  she 
was  very  much  worried,  went  to  Spartan- 
burg, and  consulted  an  attorney  as  to  her 
rights.  This  was  five  or  six  years  before 
her  death.  It  Is  but  reasonable  to  suppose 
that,  if  she  had  the  conversation  with  Rea- 
son prior  to  that  time,  she  would*  have  gone 
at  once  to  consult  an  attorney.  It  must  be 
remembered  that  the  burden  of  proof  was  on 
the  defendant  But,  conceding  the  fact  that 
she  received  the  information  from  Beason 
six  years  before  she  died,  let  us  analyze  it 
and  see  what  it  contained.  It  was  simply, 
in  effect,  that  he  had  a  title  in  fee,  and  in- 
tended to  hold  the  land  at  all  hazards ;  but 
no  fact  was  stated  indicating  that  the  de- 
fendant had  imposed  on  her  by  fraud.  In 
the  case  of  Cunningham  v.  Cunningham,  20 
S.  C.  317,  332,  the  court  recognizes  the  doc- 
trine that,  where  there  is  an  error  common 
to  both  parties  in  the  construction  of  a  deed 
or  will,  it  affords  no  ground  for  equitable  re- 
lief, in  the  absence  of  fraud  or  imx>osition. 
In  that  case  the  court  quotes  with  approval 
the  following  language  of  Chancellor  Dar- 
gan,  in  Keitt  v.  Andrews,  4  Rich.  Eq.  349: 
'"The  simple  misconstruction  of  a  will  or 
deed,  where  there  is  no  fraud  or  circumven- 
tion, cannot  be  regarded  in  any  point  of 
view  as  coming  within  the  scope  and  author- 
ity of  those  cases  where  mistakes  of  law,  in 
contradistinction  to  ignorance  of  law,  have 
been  considered  as  affording  grounds  for  re- 
lief. It  is  a  cardinal  theory  of  the  law, 
founded  upon  a  necessary  policy,  that  every 
one  is  presumed  to  have  knowledge  of  its 
principles.  This  presumption  prevails  as 
well  in  reference  to  civil  rights  as  in  the 
criminal  code.  Without  this  doctrine,  no 
system  of  law  can  practically  fulfill  the  ends 
of  its  institution."  Mary  Llnder,  however, 
did  not  remain  Inactive,  but  consulted  a 
prominent  attorney  tn  pursuance  of  the 
knowledge  she  had  acquired  as  to  the  rights 
claimed  by  the  defendant  The  question, 
therefore,  is,  iiot  whether*  the  facts  were 
sufficient  to  put  her  on  inquiry,  but  whether 
she  pursued  such  inquiry  with  due  diligence; 
and  the  testimony  satisfies  us  she  did.  The 
exceptions  raising  this  question  are  sus- 
tained. 

3.  The  respondent's  attorneys  gave  notice 
that  they  would  ask  this  court  to  sustain  the 
decree  on  the  additional  grounds:  (1)  That 
there  was  no  fraud  in  the  transaction;  and 
(2)  that  Mrs.  Llnder  by  retaining  possession 
of  the  consideration  and  acquiescing  In  th« 
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transaction*  has  elected  not  to  repudiate  it, 
and  is  barred  by  lacbes.  We  proceed  to  con- 
sider first  wliether  there  was  fraud.  R.  G. 
Ray  testified  as  follows:  *'Q.  Do  you  remem- 
ber about  the  time  this  deed  was  made  from 
Mrs.  Mary  Linder  to  R.  E.  Llnder?  A.  Yes, 
sir;  I  remember  the  day  he  said  he  had  got 
it  Q.  Now,  then,  prior  to  the  date  this 
deed  was  made,  state  what  R.  B.  Llnder 
said  to  you,  if  anything,  as  to  his  intention 
regarding  this  land.  A.  I  will  state  as  near 
as  I  can  what  I  remember  about  it.  Some 
time  before  this  deed  was  said  to  have  been 
made,  he  talked  to  me  about  getting  the  deed 
and  making  the  trade.  He  went  on  to  say 
that  he  thought  he  was  entitled  to  that  land 
down  there  and  ought  to  have  it,  and  that  he 
had  a  deal  to  make  that  he  thought  would 
work  all  right,  if  he  could  get  it  to  work  like 
he  had  it  in  his  mind.  He  said  that  his  moth- 
er was  under  the  impression  that  she  only 
had  a  life  estate  in  that  land  under  her  fath- 
er's will,  and  that  he  had  the  will  examined 
by  attorneys,  and  that  he  found  that  that  en- 
tailment didn't  hold  good,  that  It  was  null 
and  void,  and  that  if  he  could  get  her  to 
sign  a  deed  of  any  kind  that  he  would  be 
all  right  Well,  he  went  on  to  say  that  Bea- 
8on  and  Spurgeon  ought  not  to  have  any  of 
It  anyhow.  Q.  Did  he  say  anything  about 
his  intention  of  fooling  the  old  lady?  A.  Yes ; 
he  said  that  if  he  could  get  her  to  sign  the 
deed  he  could  work  the  trick  and  hold  the 
property.  Q.  All  right.  After  it  was  made, 
state  what,  conversation  you  had  with  R.  E. 
liinder.  A.  Well,  he  told  me  that  he  had  got 
that  trick  worked,  and  had  the  deed  fixed, 
and  he  thought  be  had  it  so  it  would  take 
them  a  damn  long  time  to  get  it ;  that  he  ex- 
pected to  be  deviled,  but  that  they  would 
have  a  long  fight  to  get  it  Those  were  the 
words  he  spoke.  Q.  Did  he  not  say  how 
much  he  made  In  that  deal?  A.  He  said 
he  had  made  about  $10,000  in  that  day*s 
work,  and  that  it  had  made  him  rich.  Q. 
Was  there  anything  about  who  he  dreaded 
In  the  transaction?  A.  Yes.  Q.  Just  tell 
what  he  said.  A.  After  Nathan  Littlejohn 
married  into  the  family,  which  was  some 
time  after  the  first  transaction  that  the  deed 
was  made,  he  said  that  he  was  looking  for 
some  trouble  now.  that  Nathan  Litlejohn 
had  got  in  there,  and  that  he  had  brains  and 
money,  and  he  dreaded  the  two  together. 
That  was  just  what  he  said.  Q.  Did  you 
ever  tell  him  about  what  you  thought  about 
him  working  the  trick  on  the  old  lady?  A. 
I  do  not  know  how  much  was  said  about  it. 
I  told  him  he  ought  not  to  work  that  kind  of 
trick  on  his  old  mother.  I.  had  several  con- 
versations with  him.  Q.  What  did  he  say? 
A.  He  said  he  had  it  all  right;  that  they 
•would  have  to  fight  for  it  Q.  What  estate 
did  he  say  the  old  lady  intended  to  convey 
to  him?  A.  Life  estate  in  the  Bob  Lipscomb 
land.  That  was  my  understanding.  Q.  Did 
you  talk  to  him  frequently  about  this  mat- 
ter?   A.  Yes,  sir;  he  talked  to  me  GO  times 


about  this  matter,  both  before .  and  after. 
Very  often  when  he  had  a  drink  ahead; 
that  was  when  he  talked  most.  Q.  Did  you 
ever  hear  Mrs.  Llnder  say  what  she  had 
conveyed  to  him?  A.  Yes,  sir;  her  life  es- 
tate. Told  me  time  and  again  that  that  was 
all  she  intended  to  convey  to'hhn.  She  even 
got  me  to  go  to  Spartanburg  on  one  occasion 
to  see  if  she  could  not  enter  suit  and  have  it 
back."  W.  L.  Self  testified  as  follows:  "Q- 
Do  you  know  R.  E.  Llnder?  A.  Yes,  sir. 
Q.  How  long  have  you  known  him?  A.  Ever 
since  I  was  a  boy.  Q.  Went  to  school  with 
him?  A.  Yes,  sir.  Q.  Been  intimate  with 
him  since  that  time?  A.  Yes,  sir.  Q.  What, 
if,  anything,  did  you  hear  him  say  regarding 
the  land  that  was  deeded  to  him  by  his 
mother?  A.  About  three  or  four  years  ago 
last  fall  me  and  him  went  to  Spartanburg, 
and  on  our  way  back  he  was  bragging  how 
rich  he  was,  what  a  fine  plantation  he  had 
here  before  Gaffney;  and  I  said,  *Yes;  I 
heard  Mr.  Littlejohn  say  he  was  going  to 
devil  you  after  your  mother  died.*  And  he 
said,  'Yes';  he  expected  that.  He  said  he 
had  a  straightout  deed  signed  up;  that  she 
signed  it ;  that  she  thought  she  was  signing 
her  lifetime  interest;  that  he  fooled  her.*' 
Furthermore,  the  form  in  which  the  deed  was 
prepared  was  suspicious,  and  the  circum- 
stances attending  the  execution  of  the  deed 
tended  to  show  that  the  defendant  imposed 
upon  his  mother.  This  ground  is  therefore 
overruled. 

4.  We  will  consider  next  the  second  of  the 
additional  grounds:  Nannie  Smith  testified 
as  follows:  "Q.  Did  she  continue  to  believe 
that  she  only  had  a  life  estate?  A.  She  went 
to  Mr.  Carlisle,  it  worried  her  so  much.  Mr. 
Carlisle  told  her  to  just  state  the  case  as  it 
is,  and  she  did  so.  He  said:  'Mrs.  Linder, 
you  have  only  a  lifetime  interest  in  the  place, 
and  nothing  can  be  done  until  after  your 
death.'  Q.  And  she  acted  on  his  advice  and 
continued  to  believe  she  only  had  a  life  es- 
tate? A.  Yes,  sir."  R.  G.  Ray  testified  aa 
follows:  *'Q.  After  she  told  Mr.  Carlisle  as  to 
what  took  place  when  the  deed  was  signed, 
and  the  understanding  between  her  and  him, 
and  as  to  what  kind  of  an  estate  was  being 
conveyed  by  that  paper,  what  did  Capt  Car- 
lisle tell  her?  A.  He  told  her  that  she  had 
made  a  deed,  and  that  he  did  not  know  that 
she  could  do  anything  during  her  lifetime, 
but  that  her  heirs  could  take  action  after  her 
death.  Q.  What  was  Capt  Carlisle's  advice 
as  to  the  situation?  A.  He  told  her  that  if 
she  had  only  deeded  him  a  lifetime  interest 
that,  of  course  it  would  hold  good,  and  that 
her  heirs  would  have  a  chance  at  it  after 
her  death.  Q.  And  she  acted  on  that  ad- 
vice? A.  Yes,  sir.  Q,  You  went  with  her? 
A.  Yes,  sir ;  Mrs.  Smith  was  along.  Q.  And 
Capt  Carlisle  gave  that  advice  under  the 
information  he  received  from  Mrs.  Smith  and 
Mrs.  Linder,  as  to  what  had  taken  place 
when  the  paper  was  signed?  A.  Yes,  sir. 
Q.  And  the  old  woman  was  much  relieved 
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when  she  got  that  information?  A.  Yea, 
sir;  she  seemed  very  much  better  satisfied." 
The  conduct  of  Mrs.  Linder,  after  she  con- 
sulted Mr.  Carlisle,  was  consistent  with  the 
adyice  which  he  gave  her,  and  explains  her 
seeming  ladies  and  acquiescence.  This 
ground  is  aiso^>verruled. 

It  is  the  Judgmait  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed. 

(78  S.  C.  210) 

Ex  parte  ROMANS. 

In  re  ROMANS'  ESTATE. 

(Supreme  Court  of  South  Carolina.    Sept  20, 
1907.) 

Mabeiage—Negboes— Solemnization. 

Act  1865  (13  St.  at  Large,  p.  291)  provides 
that  person.*;  of  color  desirous  of  thereafter  be- 
comiDg  husband  and  wife  shall  have  the  con- 
tract duly  solemnized,  but  also  declares  that  co- 
habitation, with  reputation  or  recognition  of 
the  parties,  shall  be  evidence  of  marriage  in  civil 
and  criminal  cases.  Act  1866  (13  St.  at  Large, 
p.  393)  declares  that  all  differences  between 
persons  of  color  and  white  persons  as  to  right 
to  contract  are  abrogated.  Heldn  that  solemni- 
zation is  not  essential  to  the  validity  of  a  mar- 
riage between  negroes. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  George  E.  Prince, 
Judge. 

Application  by  Luvinia  Romans  for  admin- 
istration on  the  estate  of  Daniel  Romans,  de- 
ceased, which  was  contested  by  Henrietta 
Romans.  From  a  decree  awarding  adminis- 
tration to  petitioner,  contestant  appeals.  Af- 
firmed. 

Ellis  G.  Graydon,  for  appellant.  McGhee 
&  Richardson,  for  respondent 

WOODS,  A.  J.  Upon  the  death  of  Daniel 
Romans,  a  negro,  Luvinia  Romans,  claiming 
to  be  his  widow,  applied  to  the  probate  court 
of  Greenwood  county  for  letters  of  adminis- 
tration on  his  estate.  The  appellant,  Hen- 
rietta Romans,  denying  that  Daniel  Romans 
and  Luvinia  Romans  were  married,  asserted 
the  right  to  administration  as  the  lawful  wife 
of  Romans  at  his  death.  The  judgment  of 
the  probate  court,  holding  Luvinia  to  be  the 
true  widow  was  aflftrmed  by  the  circuit  court, 
and  we  can  discover  no  ground  to  doubt  the 
correctness  of  the  conclusion. 

Appellant  admits  that  before  her  own  mar- 
riage to  Romans  there  was  a  marriage  cere- 
mony in  Deceml)er,  1868,  by  which  Daniel 
Romans  and  Luvinia  contracted  in  the  pres- 
ence of  witnesses  to  be  husband  and  wife, 
and  that  Romans  and  Luvinia  immediately 
thereafter  publicly  entered  into  marriage  re- 
lations, which  were  continued  until  he  desert- 
ed her.'  The  validity  of  Luvinia's  marriage 
was  attacked  on  the  sole  ground  that  the  mar- 
riage was  not  solemnized  by  a  clergyman, 
the  district  Judge,  or  magistrate,  or  any  Ju- 
dicial  ofBcer,  as  provided  by  the  act  of  1865. 
The  statute  of  1865  contains  these  provi- 
sions on  which  appellant  relies:  "Persons  of 
color  desirous  tiereafter  to  become  husband 


and  wife  should  have  the  contract  of  inar^ 
riage  duly  solemnized.  A  clergyman,  the  dl»> 
trlct  Judge,  a  magistrate,  or  any  judicial 
officer  may  solemnize  marriages.*'  13  St  at 
tOLTget  p.  291.  But  the  same  statute  also 
contains  this  provision:  ''Cohabitation,  with 
reputation  or  recognition  of  the  parties,  shall 
be  evidence  of  marriage  in  cases  criminal 
and  civiL**  In  addition  to  this,  by  the  act 
of  1866  (18  St  at  Large,  p.  383),  all  diffei^ 
ences  between  persons  of  color  and  white 
persons  as  to  the  right  to  contract  were 
done  away  with. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

""^""^  ^ISl  1^^  Vs.  434) 

KIRCHNER  v.  SMITH  et  aL« 

(Supreme  Ck>urt  of  Appeals  of  West  Yirginla. 
Feb.  5,  1907.) 

L  Mines    ano    Minebals  —  Pabtnebship — 

When  Implieo. 

If  two  or  more  owners  of  a  mine  unite  in 
working  it,  without  any  partnership  agreement, 
the  act  of  working  it  together  creates  a  min- 
ing partnership;  and  the  same  is  true  of  two 
or  more  holding  interests  in  a  lease  of  mining 
property. 

[Ed.  Note.--For  cases  in  point  see  Cent  Dig. 
vol.  34,  Mines  and  Minerals,  (  222.] 

2.  Sams— Copabtnebs— Suits  fob  Contbibu- 

TION. 

In  a  diancery  suit  for  contribution  against 
his  copartners  by  a  partner  In  a  mining  part- 
nership for  monev  he  has  paid  for  such  part- 
nership, when  he  has  recovered  against  them  in- 
dividually certain  sums  in  proportion  to  their 
respective  interests  in  the  partnership,  it  is  not 
error  to  retain  the  cause  on  the  docket  for  far- 
ther decrees  against  defendants  for  contribution 
in  case  plaintiff  should  fail  to  make  on  execu- 
tion or  otherwise  the  several  amounts  so  recov- 
ered. 

3.  EVIDENOE. 

All  facts  having  rational  probative  value  are 
admissible,  unless  some  specific  rule  forbtds. 

4.  AppeaIj  —  Review  —  Depositions  —  Bx- 
CEPTioNS— When  Waivbo. 

If  a  party  wishes  to  rely  upon  an  exception 
to  a  deposition,  he  must  bring  it  to  the  atten- 
tion of  the  trial  court  so  that  it  may  be  acted 
on;  and,  unless  the  record  shows  that  this  has 
been  done,  it  will  be  by  the  appellate  court 
deemed  to  have  been  waived. 

[Ed.  Note.-^For  cases  in  point  see  Cent  Di^ 
vol.  3,  Appeal  and  Error,  (§  2295-2299.] 

6.  Witnesses—Pbivilege— Evidence  bt  At- 

TOBNET— When  Admissible. 

An  attorney  employed  by  two  or  more  per- 
sons to  give  professional  advice  or  assistance  in 
a  matter  in  which  they  are  mutually  interested 
can,  on  litigation  subsequently  arising  between 
such  persons  or  their  representatives,  be  exam- 
ined as  a  witness,  at  the  instance  of  either,  as 
to  communications  made  when  he  was  actlnx  as 
attorney  for  all,  although  he  could  not  disclose 
such  communications  in  a  controversy  between 
his  clients,  or  either  of  them,  and  third  persons. 

fEd.  Note.— For  cases  in  point  see  Cent  Dis- 
vol.  50,  Witnesses,  i  750.] 

d.  Tbiai/— Demubbeb  to  Evidence. 

SyL  point  8  in  HeflBebower  v.  Detrick,  27 
W.  Va.  16,  and  Syl.  point  3  in  Trust  Co.  v.  Mc- 
Clellan,  40  W.  Va.  405,  21  S.  B.  10^  approved 
and  applied. 

[Ed.  Note.-^For  cases  in  point  see  Cent  DtsL 
vol,  40,  Trial,  j  356.] _^ 

•Rehtaring  denied  Hay  Z,  1M7. 
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7.  Pleadiko— Waiver  of  Detects. 

A  decree  will  not  be  reversed  for  want  of 
r%plication  to  an  answer,  where  the  defendant 
has  taken  depositions  as  if  tiiere  had  been  a 
replication. 

[Ed.  Note.-— For  cases  in  point,  see  Cent  Dig. 
▼ol.  39.  Pleading,  §  1389.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Tyler  County. 

Bill  by  W.  E.  Kirchner  against  L.  E.  Smith 
and  others.  Decree  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

J.  V.  Blair,  Caldwell  &  Caldwell,  Pugh  & 
Pugh,  and  H.  P.  Camden,  for  appellants.  B. 
Engle,  J.  H.  Strickling,  and  C.  R.  Higgle, 
for  appellee. 

McWHORTBR,  J.  On  the  8th  day  of  April, 
1890,  Junius  A.  McCormlck  and  others  as* 
signed  and  transferred  to  L.  B.  Smith  cer- 
tain  oil    and   gas    leases   described   in   the 
paper  assigning  the  same.    On  the  15tb  day 
of  September,  1892,  the  said  L.  E.  Smith  as- 
signed the  same  to  a  corporation  known  as 
"Owls  Head  Oil  Company."   Both  of  the  above- 
mentioned  assignments  were  duly  acknowl- 
edged  and   recorded   In   the  county   clerk's 
office  of  Tyler  county.    Afterwards  the  Owls 
Head  Oil  Company  became  involved,  and  its 
effects  were  levied  upon  under  an  execution 
issued   upon   a   Judgment   rendered   against 
said  corporation,   and  sold  by  a  constable, 
at  which  sale  Frank  P.  McNeil  became  the 
purchaser,  and  took  from  the  constable,  St 
Myers,  of  Ohio  county,  a  bill  of  sale  of  said 
effects;   and  on  the  9th  day  of  April,  1894, 
the  said  McNeil  sold  and  transferred  all  the 
property  of  the  said  Owls  Head  Oil  Company 
80  purchased  at  the  constable's  sale  to  L.  E. 
Smith,  C.  H.  Taney,   T.   M.   Darrah,   C.   F. 
Kotzebue  (now  represented  by  Mary  E.  Mat- 
thews, late  Kotzebue),  J.  A.  Burgbacher,  A. 
J.  Jameson,  J.  S.  Pierpoint,  R.  A.  Martin, 
John   Stealey,  and  W.  E.   Kirchner,  all   of 
whom  were  stockholders  in  the  said  Owls 
Head   Oil    Company,   and   holding   together 
120  shares  of  stock  in  the  proportions  shown 
in  the  record.    None  of  the  other  stockhold- 
ers in  said  Owls  Head  Oil  Company  partici- 
pated in  the  purchase;   those  named  as  the 
purchasers  buying  for  themselves  alone.    In 
said  purchase  were  included  the  various  oil 
and  ^as  leases  so  transferred  to  the  Owls 
Head  Oil  Company  by  the  said  L.  E.  Smith. 
The  purchasers  of  said  property   held   the 
same  in  the  proportions  in  which  they  had 
lield  stock  in  the  said  corporation.     Among 
the  leases  so  purchased  and  held  by  them  was 
one  of  July  31,  1889,  for  a  tract  of  104  acres, 
more  or  less,  made  by  W.  S.  Lawson,  one  of 
August  2,  1889,  made  by  David  Hickman  on  a 
tract  of  100  acres,  more  or  less,  and  also 
one  of  August  6,  1889,  made  by  E.  P.  Snyder 
on  a  tract  of  105  acres,  more  or  less,  which 
leases  were  taken  by  William  Johnson,  who 
assigned  an  Interest  therein  to  the  said  Mc- 
Cormlck and  others,  assignors  of  said  L.  E. 


Smith.  On  the  18th  of  May,  1895,  at  a  meet- 
ing of  all  the  said  10  parties  composing  the 
said  mining  partnership,  excepting  John 
Stealey,  who  was  not  present,  the  said  part- 
nership entered  into  a  contract  with  a  P. 
Tustin,  guardian  of  Harv^  Lawson,  Ella 
Lawson,  Maggie  Lawson,  James  Lawson,  and 
Calvin  Lawson,  infant  children  of  W.  S. 
Lawson,  deceased,  and  Nathan  Lawson,  Ida 
Railing,  and  Milroy  Railing,  her  husband,  of 
the  county  of  Tyler,  as  parties  of  the  first 
part,  with  W.  E.  Khrchner,  one  of  the  said 
partners,  of  the  second  part>  whereby,  in 
consideration  of  the  sum  of  $2,500  cash  and 
of  the  covenants  and  agreements  made  to  the 
party  of  the  second  part  for  a  lease,  for  the 
purpose  of  operating  and  drilling  for  gas 
and  oil,  of  a  tract  of  96  acres  of  land.  Un- 
der the  agreement  the  party  of  the  second 
part  was  to  hold  the  premises  for  and  dur- 
ing the  term  of  two  years  from  the  date  of 
the  lease,  and  so  long  thereafter  as  oil  or 
gas  was  produced  in  paying  quantities  or 
rentals  paid  thereon.  The  usual  one-eighth 
part  of  the  oil  was  to  be  given  to  the  lessors, 
and  $800  per  annum  for  each  gas  well  the 
products  of  which  was  utilized  off  the  prem- 
ises ;  said  lease  to  become  null  and  void  and 
all  rights  thereunder  cease  unless  a  well 
should  be  completed  by  the  party  of  the 
second  part  within  one  year  from  the  date 
of  the  lease,  and  the  party  of  the  second  part  to 
pay  the  other  parties  at  the  rate  of  $2.50 
per  acre  per  month  in  advance  from  the  date 
of  the  lease  until  a  well  should  be  completed 
on  the  premises,  and  containing  a  further 
provision  that  the  second  party,  his  heirg  or 
assigns,  should  have  the  rigbt  to  at  any  time 
surrender  up  the  lease,  from  which  time  it 
should  be  null  and  void  and  no  longer  binding 
on  either  party,  and  that  all  conditions  be- 
tween the  parties  should  be  extended  to  their 
heirs  and  assigns. 

On  the  16th  day  of  August,  1895,  the  said 
L.  E.  Smith,  W.  E.  Kirchner,  in  his  own  right 
and  as  administrator  of  C.  F.  Kotzebue,  T.  M. 
Darrah,  C.  H.  Taney,  J.  A.  Burgbacher,  A. 
J.  Jameson,  J.  S.  Pierpoint,  R.  A.  Martin, 
and  John  Stealey  (the  latter  mentioned  in  the 
body  of  the  paper,  but  which  was  not  signed 
or  executed  by  him),  in  consideration  of  $2,500 
paid,  granted,  assigned,  and  set  over  to  the 
Carter  Oil  Company,  its  successors  and  as- 
signs, *'all  their  interest  in  and  to  all  the 
leases  and  contracts  on  and  affecting  the  W. 
S.  Lawson  farm  of  96  acres  in  Meade  dis- 
trict, Tyler  county.  West  Virginian—followed 
by  a  general  description  of  the  land — "includ- 
ing an  old  Johnson  lease  on  the  premises  and 
a  lease  from  C.  P.  Tustin,  administrator  of 
the  estate  of  W.  S.  Lawson,  deceased,  and 
guardian  of  the  minor  heirs,  and  the  two  ma- 
jor heirs,  and  a'  contract  with  B.  Forst  to 
complete  a  well  on  the  premises  without  cost 
to  the  second  party." 

On  the  16th  of  August,  1895,  0.  P.  Tustin, 
guardian,  filed  his  petition  in  a  summary 
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proceeding  In  the  circuit  court  of  Tyler  coun- 
ty to  sell  the  interests  of  the  infants  in  pur- 
suance of  said  contract,  and  on  the  19th  of 
August,  1S95,  procured  a  decree  from  said 
court  to  sell  the  same  to  said  Klrchner,  under 
which  decree  the  said  Tustin,  as  guardian, 
conveyed  the  seven-eighths  of  the  oil  and 
the  gas  to  the  said  Kirchner  on  the  20th  of 
August,  1895;  hut  from  the  decree  and  deed 
made  thereunder  the  provision  in  the  con- 
tract of  May  18,  1895,  of  the  right  of  sur- 
render of  the  said  lease  hy  the  lessee  at  any 
time  was  left  out  At  the  end  of  two  years 
from  the  date  of  the  contract  for  lease,  the 
infants,  by  their  next  friend,  and  the  adult 
heirs  of  W.  S.  Lawson,  brought  their  action 
of  assumpsit  against  Kirchner  in  the  circuit 
court  of  Tyler  county  for  the  rents  accruing 
under  the  said  contract,  and  obtained  Judg- 
ment for  the  said  rents,  amounting  in  all  to, 
including  interest  and  costs,  $5,667.48,  which 
Judgment  was  affirmed  by  this  court  upon 
writ  of  error  obtained  by  the  said  Kirchner. 

At  the  March  rules,  1902,  Kirchner  filed  his 
bill  in  equity  against  the  parties  interested 
in  said  contract  for  lease  at  the  time  it 
was  taken,  alleging  that  they  composed  at 
the  time  a  mining  partnership,  and  took  the 
lease  as  such  partners,  and  .that  he  held  the 
same  for  himself  and  them  in  trust,  and 
prayed  that  the  said  defendants  be  required 
to  answer;  that  plaintiff  might  have  an  ac- 
counting of  said  partnership  business  and 
affairs,  and  that  the  cause  be  referred  to  a 
commissioner  for  that  purpose;  that  upon 
the  coming  in  of  the  report  of  said  commis- 
sioner a  decree  might  be  rendered  in  his 
favor  against  the  mining  partnership  for  the 
amount  of  all  moneys  found  to  have  been 
expended  by'  him  on  account  of  said  Judg- 
ment, interest,  costs,  attorney's  fees,  and 
expenses  in  said  action  of  assumpsit  and  ap- 
peal, together  with  whatever  balance  of  the 
Judgment  and  interest  accrued  and  accruing 
thereon  that  he  might  be  liable  to  pay ;  that 
said  mining  partnership  be  dissolved;  and 
for  further  and  general  relief.  The  defend- 
ants Smith,  Taney,  and  Darrah,  at  the  April 
term,  1902,  filed  their  demurrer  to  the  plain- 
tiff's bill.  On  July  19,  1902,  the  court  sus- 
tained the  demurrer,  and  on  motion  of  plain- 
tiff the  cause  was  remanded  to  rules  for  an 
amended  and  supplemental  bill,  which  was 
filed  at  August  rules,  1902. 

In  his  amended  bill  plaintiff  alleged  that 
he  had  paid  the  residue  of  said  Judgment 
and  named  the  persons  composing  the  al- 
leged mining  partnership,  and  alleging: 
That  by  agreement  of  the  said  partners 
among  themselves  the  whole  number  of  in- 
terests or  shares  in  said  partnership  were 
120,  owned  and  held  by  the  members  as  fol- 
lows: Smith,  20;  Darrah,  22;  Burgbacher, 
2%  ;  Jameson,  2%  ;  Plerpoint,  5 ;  Martin,  10 ; 
Stealey.  16 ;  Matthews,  11 ;  and  plaintiff,  11. 
That  profits  accruing  and  losses  sustained  by 


said  mining  partnership  were  shared  by  the 
members  on  the  basis  of  the  interests  or 
shares  so  owned  by  them,  respectively,  as 
set  out.  That  at  a  meeting  of  the  members 
of  such  partnership,  held  in  the  town  of 
Middleboume,  before  said  suit  of  Tustin 
against  Susan  Lawson,  widow,  and  others, 
was  instituted,  in  which  said  oil  and  gas 
Interests  were  sold  and  purchased  by  said 
partnership  in  said  96  acres  of  land,  it  was 
agreed  that  said  purchase  should  be  made 
for  the  price  of  $2,428.49  of  the  said  guard- 
ian, and  the  price  was  actually  paid  by  said 
members  on  the  basis  of  their  interests  as 
set  out  That  it  was  understood  and  agreed 
by  and  among  the  said  members  that  plain- 
tiff was  to  take  and  hold  the  legal  title  to 
said  oil  and  gas  in  his  name  for  conven- 
ience in  transacting  the  business,  and  to 
hold  the  same  for  the  use  and  benefit  of  him- 
self and  the  other  members,  and  that  he 
should  be  governed  by  the  wishes  and  direc- 
tions of  the  members;  and  in  pursuance  to 
the  sale  made  by  the  said  mining  partner- 
ship of  the  oil  and  gas  interests  to  the  Gar- 
ter Oil  Company  and  the  wishes  and  direc- 
tions of  said  members  he  conveyed  the  same 
to  the  said  Carter  Oil  Company  by  deed. 
That  he  caused  notice  of  the  pendency  of 
said  action  of  assumpsit  against  him  for  the 
rentals  to  be  given  to  the  members  of  said 
mining  partnership  to  aid  and  help  defend 
said  suit,  and  gave  notice  of  the  Judgment 
to  said  members,  and  appointed  times  and 
places  to  meet  and  make  arrangements  for 
such  defense;  but  the  members  failed  and 
refused  to  aid  him  in  the  defense  of  the  suit 
or  to  advise  him,  and  that  all  the  members 
bad  failed  and  refused  to  contribute  towards 
the  payment  of  said  Judgment,.  Interest,  costs, 
etc.,  except  Burgbacher,  who  paid  $118.04  on 
account  of  his  2^^  shares,  Jameson,  who 
paid  the  same,  Martin  who  paid  $474.16  on 
account  of  his  10  shares,  and  Mary  E.  Mat- 
thews, who  paid  $519.87  on  account  of  her 
11  shares,  and  plaintiff  paid  the  residue  of 
said  Judgment,  costs,  and  expenses,  but  did 
not  release  said  members  so  paying  from 
any  further  liability  that  might  exist  against 
them  on  that  account — and  again  praying 
for  an  accounting  on  account  of  said  Judg- 
ment, costs,  and  expenses,  and  an  accounting 
of  said  partnership  business  and  affairs,  and 
for  general  relief.  The  defendants  Smitb, 
Taney,  and  Darrah  filed  their  demurrer  to 
the  said  amended  bill,  which  demurrer  was 
overruled,  and  said  demurrants  then  filed 
their  Joint  and  several  answer;  and  defend- 
ant  Stealey  also  filed  his  answer,  to  whicli 
answer  of  Stealey  the  plaintiff  replied  gen- 
erally. 

The  defendants  Smith,  Taney,  and  Darrab 
denied  the  existence  of  such  mining  partner- 
ship, or  that  they  were  engaged  in  leasing 
lands  and  operating  the  same  for  oil  and  gas 
and  marketing  same  as  alleged;  denied  that 
in  the  month  of  August,  1895,  said  mining 
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partnership  purchased  In  the  summary  pro- 
ceeding from  Tnstln,  guardian,  the  interests 
of  said  infant  heirs  of  Iiawson,  or  that  the 
deed    was   made   therefor   to   the   plaintiff 
member  of  said  mining  partnership  for  con- 
venience, or  that  title  was  vested  in  him  for 
their  benefit,  or  that  the  members  of  said 
mining  partnership  were  jointly  and  several- 
ly liable  to  pay  said  Judgment,  costs,  etc.,  as 
alleged,  or  that  plaintiff  was  entitled  to  an 
accounting    of    the    so-called    partnership; 
denying  all  the  material  allegations  of  the 
bill,  but  averring  that  the  facts  were  that 
they  were,  with  plaintiff  and  different  other 
persons,  owners  of  stock  in  the  Owls  Head 
Oil  Company,  a  corporation,  which  was  own- 
er of  divers  leaseholds  for  oil  and  gas  pur- 
poses; that  respondents,  with  other  defend- 
ants in  this  suit,  became  part  owners  In  the 
oil  and  gas  privileges  conveyed  by  Tustin, 
guardian,  and  the  adult  heirs  of  W.  8.  Law- 
son,  to  Kirchner  by  contract  in  writing  com- 
monly called  an  ''oil  and  gas  lease"  on  the  96 
acres,  bearing  date  the  13th  day  of  May, 
1895.  but  that  it  was  not  true  that  they,  with 
said  Kirchner  and  others,  entered  upon  the 
premises  and  operated  or  attempted  to  oper- 
ate the  same  for  oil  and  gas  as  a  mining 
'  partnership   or   otherwise;    that   they   were 
such  owners  of  said  contract  and  leases  from 
the  13th  day  of  May,  1895.  until  the  16th 
day  of  August,  1895,  when  they  sold  and  as- 
signed the  same  to  the  Carter  Oil  Company, 
with  all  their  interests  in  and  to  all  the 
leases  and  ccmtracts  on  and  affecting   the 
Lawson  farm  of  96  acres,  which  sale  to  the 
Carter  Oil   Company   was   before   the   said 
decree  of  sale,  and  before  the  sale  and  con- 
firmation of  the  sale,  and  before  the  deed  to 
Kirchner  dated  August  20,  1885,  was  made, 
so  that  at  the  time  of  his  acceptance  of  said 
deed  respondents  had  not,  nor  had  either  of 
them,  any  interest  whatever,  individually  or 
as  partners  or  otherwise.  In  said  lands,  oil, 
and  gas»  and  no  Interest  whatever  in  said 
summary  proceedings  and  the  acts  and  do- 
ings of  said  Kirchner  therein;  and  denied 
that  they  authorized  Kirchner  to  act  for  and 
in   behalf  of  them,   that  he  had  no  right, 
power,   or  authority  to  participate  in  any 
purchase,  or  accept  any  lease  or  contract  or 
leasehold,  differently  from  the  terms,  condi- 
tions, and  covenants  set  forth  in  said  agree- 
ment of  May  13,  1895,  ''in  which  leasehold  It 
was  and  is  stipulated  that  the  same  shall 
become  null  and  void,  and  all  rights  there- 
under shall  cease  and  determine,  unless  a 
well   shall   be  completed  on   said  premises 
within  one  year  from  the  date  hereof,  and 
party  of  the  second  part  shall  pay  to  the 
party  of  the  first  part  at  the  rate  of  $2.50 
per   acre  per  month   In  advance  from   the 
date  hereof  until  a  well  is  completed  on  the 
premises   hereby   leased,   and   it  is   further 
agreed  that  the  second  party,  his  heirs,  or 
assigns,  shall  have  the  right  at  any  time  to 


surrender  up  this  lease.  Then  and  from 
that  time  tills  lease  and  agreement  shall  be 
null  and  void  and  no  longer  binding  on  ei- 
ther party,  which  stipulations  and  agree- 
ments therein  contained  were  of  material 
concern  and  interest  to  thes^  respondents 
and  to  the  said  Carter  Oil  Company,  the  as- 
signee of  the  owners  of  said  leasehold  as 
hereinbefore  set  forth,"  and  that  the  Carter 
Oil  Company  refused  to  purchase  of  the  said 
Kirchner  and  to  accept  a  deed  of  assignment 
from  him  of  the  oil  and  gas  rights  and  priv- 
ileges conveyed  to  him  by  the  deed  of  the 
20th  of  August,  1895,  which  differed  so  ma- 
terially from  the  agreement  of  May  13,  1895, 
and  that  if  plaintiff  was  amerced  in  costs 
and  damages  and  had  to  pay  out  and  ex- 
pend money  by  reason  of  his  acceptance  of 
said  deed  of  August  20,  1895,  and  by  rea* 
son  of  said  action  of  assumpsit  and  Judgment 
for  the  recovery  of  rentals.  It  was  brought 
on  by  his  own  act,  unauthorized  by  respond- 
ents, or  either  of  them,  or  by  the  so-called 
mining  partnership,  and  that  he  had  no 
right  to  call  on  them  for  contribution. 

The  said  Stealey  says  that  from  deposi- 
tions taken  In  the  case  he  learned  of  the  as- 
signment by  McNeil,  April  9.  1894,  of  all  the 
property  of  the  Owls  Head  Oil  Company  pur- 
chased by  him  at  constable  sale  to  L.  B. 
Smith,  Darrah,  Taney,  respondent,  and  oth- 
ers; that  he  was  not  present  when  said 
transfer  was  made  by  McNeil,  nor  advised 
of  the  meeting,  nor  consulted  in  regard  there- 
to; that  he  never  authorized  or  directed 
said  McNeil  to  so  convey  to  him  in  connec- 
tion with  the  other  parties,  nor  did  he  direct 
or  authorize  any  person  to  act  for  him  or  in 
his  behalf  in  said  transaction;  denied  that 
he  was  present  or  was  consulted  about  the 
contract  of  May  13,  1895;  that  he  had  no 
part  therein,  and  that  he  never  authorized 
any  one  to  act  for  him ;  that  he  never  paid 
any  part  of  the  consideration  of  the  contract 
of  May  13,  1895;  that  he  never  was  asked 
to  sign,  nor  did  he  sign,  the  agreement  made 
on  the  16th  day  of  August,  1895,  between  L. 
E.  Smith  and  others  and  the  Carter  Oil  Com- 
pany; that  he  never  in  any  manner,  either 
personally  or  through  any  person  authorized 
to  act  for  him,  to  any  extent  authorized  or 
directed  plaintiff,  Kirchner,  to  purchase  the 
underlying  oil  and  gas  pertaining  to  the 
Lawson  leasehold  under  decree  of  court  and 
take  title  thereto  in  his  name,  as  alleged  in 
the  amended  bill ;  that  the  action  of  Kirch- 
ner In  purchasing  said  leasehold,  as  far  as 
respondent  was  concerned,  was  wholly  with- 
out authority  and  as  a  matter  of  fact  without 
respondent's  knowledge;  that  he  never  au- 
thorized Kirchner,  out  of  any  fund  received 
by  him  from  the  Carter  Oil  Company,  to  pay 
any  rentals  for  the  use  and  benefit  of  re- 
spondent, and  that  until  the  reading  of  depo- 
sitions of  Kirchner  and  others  respondent 
never  knew  that  such  rentals  upon  said 
leasehold   had   been  paid ;    that  he  never 


618 


68  SOUTHEASTBRN  BEPOBTBB. 


(W.Va. 


claimed  any  interest  In  said  fund  and  as  a 
matter  of  fact  had  no  interest  in  it,  and  that 
the  act  of  Kirchner  in  paying  such  rentals 
was  purely  voluntary  and  wholly  without 
the  knowledge  or  consent  of  respondent; 
that  respondent  was  not  indebted  to  Kirch- 
ner, nor  was  he  ever  Indebted  to  him,  on  ac- 
count of  matter  or  business  transacted  con- 
tained in  plaintifiTs  original  or  amended 
bills;  that  so  far  as  respondent  was  con- 
cerned said  bills  were  without  equity ;  that 
he  should  not  be  required  to  contribute  any 
money  for  the  relief  and  benefit  of  plaintiff 
as  to  any  matter  or  transaction  alleged  in 
his  bills,  but  as  to  respondent  the  cause 
should  be  dismissed. 

i  On  the  2l8t  day  of  April,  1904,  the  cause 
was  heard  upon  the  bill  and  amended  and 
supplemental  bill  and  exhibits,  the  bills  tak- 
en for  confessed  as  to  all  the  defendants  ex- 
cept Smith,  Taney,  barrah,  and  Stealey,  up- 
on the  answers  and  replication  to  Stealey's 
answer,  upon  the  depositions  and  exhibits 
filed  therewith,  and  upon  a  certain  contract 
in  writing  between  T.  M.  Darrah  and  nine 
others  (the  defendants  and  others)  and  J. 
W.  Henderson,  dated  October  13,  1897.  filed 
in  evidence  by  plaintiff,  to  which  counsel  for 
defendants  objected  and  excepted  and  moved 
to  strike  out,  which  motion  was  overruled, 
when  the  court  held,  and  so  decreed,  that 
the  nine  defendants  named,  together  with 
the  plaintiff,  composed  and  formed  a  mining 
partnership  as  alleged  in  the  bill  and  amend- 
ed bill,  holding  interests  or  shares  In  said 
partnership  as  stated,  making  in  the  aggre- 
gate 120  shares  or  interests,  and  decreeing 
that  they  should  pay  to  plaintiff  the  sums 
aggregating  on  the  19th  day  of  March,  1902, 
the  amount  of  $5,695.97,  and  decreed  against 
the  defendants  therefor  In  proportion  to  their 
shares  or  holdings  in  said  partnership,  with 
leave  to  plaintiff  to  sue  out  separate  execu- 
tions therefor  against  the  defendants  L.  E. 
Smith,  C.  H.  Taney,  T.  M.  Darrah,  J.  S.  Pier- 
point,  and  John  Stealey,  and  continued  the 
cause  for  further  decree  against  said  defend- 
ants for  contribution  in  case  plaintiff  failed 
to  make,  on  execution  or  otherwise,  off  of 
said  defendants  or  either  of  them,  the  said 
sums  so  decreed  agaiiust  them.  From  such 
decree  the  defendants  Smith,  Taney,  Darrah, 
and  Stealey  appealed,  and  say  the  court  er- 
red in  overruling  their  demurrers  to  plain- 
tiff's amended  and  supplemental  bill;  that 
the  bill  falls  to  make  proper  averments  of 
facts  upon  and  from  which  a  mining  partner- 
ship can  be  inferred.  The  bill  alleges  the 
names  of  the  10  persons  composing  the  part- 
nership ;  that  the  whole  number  of  interests 
or  shares  were  120,  and  showing  the  number 
held  by  each  member;  that  all  profits  ac- 
crued and  losses  sustained  by  said  mining 
partnership  were  shared  by  the  members 
thereof  on  the  basis  of  the  interests  or  shares 
owned  by  them  respectively,  and  all  assess- 
ments against  the  members  were  made  on 
the  basis  of  their  respective  holdings,  and 


dividends  paid  in  the  same  way,  and  all  busi- 
ness of  said  partnership  was  done  and  trans- 
acted on  the  same  basis;  that  the  purchase 
price  paid  for  the  oil  and  gas  interests  in  the 
96  acres  of  Lawson  land  was  contributed  by 
the  respective  members  in  the  same  propor- 
tion according  to  their  Interests  or  shares, 
as  well  as  the  expense  attending  the  procure- 
ment of  the  Infants'  interests ;  that  the  mon- 
ey received  from  the  Carter  Oil  Company 
was  divided  and  distributed  among  the  mem- 
bers in  the  like  proportions;  that  said  min- 
ing partnership  placed  or  caused  to  be  plac- 
ed on  said  96  acres  of  Lawson  land  a  boiler 
and  other  appliances,  and  caused  to  be  erect- 
ed a  rig  to  jdrill  for  oil  and  gas  thereon  by 
virtue  of  a  certain  drilling  contract  in  writ- 
ing with  one  Bernard  Forst,  which  said  drill- 
ing contract  \>y  the  terms  thereof  was  subse- 
quently, and  before  the  bringing  of  the  ac- 
tion of  assumpsit  for  the  rentals  against 
plaintiff,  forfeited,  and  the  interest  conveyed 
by  said  contract  in  writing  reverted  to  said 
mining  partnership,  and  passed  by  virtue  of 
their  deed  of  assignment  to  the  Carter  Oil 
Company.  "If  two  or  more  owners  of  a 
mine  unite  in  woirking  it,  without  any  part- 
nership agreement,  the  act  of  working  it  to- 
gether creates  a  mining  partnership;  and. 
the  same  is  true  of  two  or  more  holding  in- 
terests in  a  lease  of  mining  property."  Thorn- 
ton. Oil  &  Gas,  S  314.  **The  joint  owners  of 
a  mine,  which  they  unite  and  co-operate  in 
working,  constitute  a  mining  partnership. 
Witaiout  any  contract  or  agreement  between 
them,  by  the  act  of  uniting  in  working  the 
mines  the  relation  is  established."  Bar.  & 
A.'  Mines  &  Mining,  p.  750.  In  Childers  v. 
Neeley,  47  W.  Va.  70,'  34  S.  B.  828,  49  L.  R. 
A.  468.  81  Am.  St  Rep.  777,  it  is  held: 
"Where  tenants  in  common  or  joint  tenants 
of  an  oil  lease  or  mine  unite  and  co-operate 
in  working  it,  they  constitute  a  mining  part- 
nership." The  bill  in  case  at  bar  shows  that 
the  plaintiff,  together  with  the  defendants 
sought  to  be  charged,  were  tenants  in  com- 
mon, co-owners  of  the  leaseholds,  and  united 
in  working  the  same. 

As  a  further  ground  of  demurrer  it  is 
claimed  that  the  record  in  the  action  at  law. 
Lawson  v.  Kirchner,  filed  as  Exhibit  B  with 
plaintiff's  bill,  shows  that  whatever  was 
done  by  way  of  operating  the  Lawson  farm 
•was  done  by  the  Owls  Head  Oil  Company,  a 
corporation,  and  refers  to  the  testimony  of 
Burgbacher  In  said  exhibit  It  is  true  he 
calls  it  the  Owls  Head  Oil  Company,  but 
says  it  was  a  partnership  at  that  time — says 
it  was  in  the  month  of  August,  1895,  which 
was  more  than  a  year  after  the  effects  of  the 
Owls  Head  Oil  Company  had  been  sold  out 
and  purchased  by  the  defendants,  who  had 
all  been  stockholders  in  the  Owls  Head  Oil 
Company.  While  the  purchasers  were  all 
members  of  the  Owls  Head  Oil  Company 
while  it  existed,  all  the  stockholders  did  not 
participate  in  the  purchase  of  its  property, 
and  the  purchasers  having  been  active  in  the 
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operations  of  the  said  corporation,  It  was 
not  unnatural  that  the  witness  should  refer 
to  them  as  the  "Owls  Head  Oil  people/'  or 
even  as  the  "Owls  Head  Oil  CJompany/'  It 
clearly  appears  that  the  operation  was  by 
the  defendants,  and  not  by  the  Owls  Head 
Oil  Company. 

A  further  ground  of  demurrer  is  that  the 
record  shows  that  the  demurrants  had  sold 
out  and  parted  with  their  interests  in  the 
Lawson  lease,  If  any  they  had,  before  the 
rentals  accrued  for  which  Kirchner  was 
sued.  The  bill,  which  the  demurrer  admits 
to  be  true,  shows  that  the  title  to  the  lease 
given  by  Tustin,  guardian,  was  made  to 
Kirchner  for  the  benefit  of  himself  and  all 
the  defendants,  that  his  name  was  used  for 
the  sake  of  convenience  In  transacting  the 
business,  that  the  money  paid  for  the  lease 
was  paid  by  all  the  parties  for  whose  benefit 
it  was  taken,  and  whea  it  was  sold  to  the 
Carter  Oil  Company  the  proceeds,  $2,500, 
was  distributed  amongst  them  all,  each  get- 
ting his  share  or  proportion  according  to  his 
holdings  in  the  partnership ;  that  Kirchner's 
name  was  used  in  the  summary  proceeding 
to  get  the  infants'  titie  for  all  alike  in  their 
agreed  proportions,  the  oil  and  gas  were  sold 
to  him,  and  he  was  bound  to  pay  the  rent, 
although  paying  it  for  himself  and  his  co- 
owners,  and  they  could  not  relieve  them- 
selves by  assigning  their  equlttible  interests 
and  let  the  burden  fall  upon  their  fellow, 
who  held  the  legal  title  alone,  except  as  to 
his  own  tenth  interest  in  it  Demurrants 
furtiier  say  that  if  they  were  members  of  a 
mining  partnership  owning  the  Lawson 
premises  for  the  purpose  of  operating  the 
same  for  oil  and  gas,  and  conveyed  their 
interests  to  the  Carter  Oil  Company  before 
rentals  had  accrued,  then  plaintiff  could 
have  no  claim  on  them  but  must  look  to  their 
assignee  or  grantee.  The  Carter  Oil  Com- 
pany had  the  contract  as  well  of  Kirchner  as 
of  all  the  defendants  for  a  good  title  and 
with  a  surrender  clause,  and  could  not  be 
made  liable  for  the  rentals,  and  was  not, 
therefore,  a  necessary  party  to  the  bill,  as 
claimed  by  demurrants.  The  demurrer  was 
properly  overruled. 

Appellants'  second  assignment  of  error  is 
in  refusing  to  sustain  their  exceptions  to  the 
depositions  taken  on  behalf  of  the  plaintiff 
and  in  overruling  their  motion  to  strike  out 
the  contract  in  writing  between  Darrah  and 
others  and  J.  W.  Henderson,  bearing  date 
the  13th  of  October,  1897.  The  record  does 
not  show  that  the  exceptions  taken  to  the 
depositions  and  indorsed  thereon  In  the 
course  of  their  taking  were  in  any  way 
brought  to  the  attention  of  the  trial  court 
at  the  hearing,  or  that  such  exceptions  were 
passed  upon  by  the  court.  In  such  case  such 
exceptions  will  be  deemed  to  have  been  waiv- 
ed. Hill  V.  Proctor,  10  W.  Va.  59;  Baxter 
▼.  Moore,  5  Leigh  (Va.)'219;  Simmons  v. 
Simmons'  Adm'r,  33  Grat  (Va.)  451;   Rose 


T.  Brown,  11  W.  Va.  122;  McVeigh  ▼. 
Chamberlain,  94  Va.  73,  26  8.  E.  395;  Mar- 
tin V.  South  Salem  Land  Co.,  94  Va.  28,  26 
S.  B.  695;  Pant  v.  Miller,  17  Grat  (Va.) 
187 ;  Vanscoy  v.  Stinchcomb,  29  W.  Va.  263, 
11  S.  B.  927. 

It  is  also  strenuously  contended  by  appel- 
lants that  their  objections  to  the  testimony 
of  witnesses  Engle  and  Higgle  should  have 
been  sustained,  and  the  evidence  ruled  out, 
because  of  their  relationship  as  attorney  and 
client  with  the  plaintiff,  Kirchner;  that 
"these  men  were  acting  on  the  13th  day  of 
May,  1895,  as  attorneys  at  law  for  the  par- 
ties to  this  suit,  and  all  that  they  learned  up- 
on that  day,  during  the  negotiations  and  con- 
sultations in  their  office,  was  through  and 
by  reason  of  that  confidential,  and  almost 
sacred,  relation";  that  any  directions  given 
them  by  the  parties,  or  any  of  them,  respect- 
ing the  proceedings  to  obtain  a  valid  titie 
of  the  infants'  interest  in  the  leasehold  for 
oil  and  gas,  and  any  advice  they  gave  on 
that  occasion,  could  not  be  legitimately  di- 
vulged by  them  in  this  case  'without  the  con- 
sent of  all  the  parties  who  employed  them. 
The  same  rule  would  apply  to  the  exception 
to  the  depositions  of  these  witnesses  as  to  the 
others  Just  mentioned;  but  in  case  the  ob- 
jections had  been  especially  called  to  the  at- 
tention of  the  court  and  overruled,  the  ruling 
would  have  been  correct  This  is  a  case  in 
which  all  the  parties,  the  plaintiff  and  the 
defendants,  who  constitute  the  mining  part- 
nership, together  employed  the  said  Engle 
and  Riggle  as  attorneys  to  prepare  the  con- 
tract with  Tustin,  guardian,  conduct  the  sum- 
mary proceedings  to  obtain  the  title  jof  the 
infants  to  the  Lawson  land,  and  to  advise 
them  therein.  As  between  themselves  there 
was  no  privileged  communications.  In  23 
A.  A  B.  B.  L.  65,  we  find:  "An  attorney 
employed  by  two  or  more  persons  to  give  pro- 
fessional advice  or  assistance  in  a  matter  in 
which  they  are  mutually  interested  can,  on 
litigation  subsequentiy  arising  between  such 
persons  or  their  representatives,  be  examined 
as  a  witness  at  the  Instance  of  either  as  to 
communications  made  when  he  was  acting 
as  attorney  for  all  But  he  cannot  disclose 
such  communications  in  a  controversy  be- 
tween his  clients,  or  either  of  them,  and 
third  persons."  In  Sparks  v.  Sparks,  51  Kan. 
195,  32  Pac.  892,  it  is  held  that  "communica- 
tions made  to  an  attorney  who  was  acting 
for  both  parties  and  made  in  the  presence 
of  both  parties  cannot  be  regarded  as  con- 
fidential and  privileged"^-<!iting  Goodwin  A 
Co.'s  Appeal,  117  Pa.  514,  12  Ati.  736,  2  Am. 
St.  Rep.  696;  Whiting  v.  Barney,  30  N.  Y. 
330,  86  Am.  Dec.  385;  Britton  v.  Lorenz,  45 
N.  Y.  51 ;  Hanlon  v.  Doherty,  109  Ind.  37,  9 
N.  B.  782;  Dunn  v.  Amos,  14  Wis.  106;  De 
Wolfe  V,  Strader,  26  111.  225,  79  Am.  Dec. 
371;  Machette  v.  Wanless,  2  Colo.  169;  1 
Whar.  Bv.  %  587.  And  in  Hurlburt  v.  Hurl- 
burt,  128  N.  Y.  420,  28  N.  B.  651,  26  Am.  St 
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Rep.  482,  It  is  held  that  "the  proTlsion  of  the 
Oode  of  Civil  Procedure  (paragraph  835)  pro- 
hibiting an  attorney  from  disclosing  •  pro- 
fessional communications  made  to  him  by 
bis  client  does  not  apply  as  between  the  par- 
ties to  communications  made  by  two  or  more 
persons  in  consultation  with  an  attorney  for 
their  mutual  benefit.  It  cannot  be  invoked 
in  any  litigation  which  may  thereafter  arise 
between  such  persons,  although  it  seems  it 
may  in  a  litigation  between  them  and  a 
stranger."  "When  two  persons  employ  an 
attorney  in  the  same  business,  communica- 
tions made  by  them  in  pursuance  of  such 
common  retainer  are  not  priyileged  inter 
sese."  GuUck  v.  Gulick,  39  N,  J.  Bq.  516. 
In  section  587,  vol.  1,  Mr.  Wharton,  in  his 
work  on  Evidence,  says:  "It  is  easy  to  con- 
ceive of  cases  in  which  two  or  more  persons 
address  a  lawyer  as  their  common  agent 
So  far  as  concerns  a  stranger  their  com- 
munications to  the  lawyer  would  be  privi- 
leged. It  is  otherwise,  however,  as  to  them- 
selves. As  they  stand  on  the  same  footing 
as  to  the  lawyer,  either  could  compel  him 
to  testify  against  the  other  as  to  their  nego- 
tiations. See,  also,  Lynn  v.  Lyerle,  113  111. 
128;  Griffin  v.  Grlffln,  125  111.  430,  17  N.  B. 
782;  Cady  v.  Walker.  62  Mich.  157,  28  N. 
W.  805,  4  Am.  St  834;  6  Cur,  Law,  1»85,  S 
4.  Besides  the  authorities  cited,  the  same 
doctrine  has  been  held  in  the  states  of  Ala- 
bama, California,  Kentucky,  Missouri,  Ne- 
braska, Nevada,  North  Carolina,  Oregon, 
Texas,  and  doubtless  others.  These  witness- 
es, Engle  and  Biggie,  In  the  meeting  of  May 
13,  1895,  were  employed  as  attorneys  alike 
for  th§  plaintiff,  Kirchner,  and  the  defend- 
ants, composing  the  mining  partnership,  for 
their  mutual  benefit  the  promotion  of  their 
common  interests,  and  under  the  authorities 
cited  there  could  be  no  privileged  communi- 
cations between  them  and  their  attorneys  as 
among  or  between  themselves.  Hence  the 
witnesses  were  competent  to  testify. 

Appellants  say  the  court  erred  in  overrul- 
ing their  motion  to  strike  out  as  evidence  the 
contract  in  writing  between  T.  M.  Darrah 
and  others  and  J.  W.  Henderson,  dated 
October  13,  1897,  offered  with  the  deposition 
of  the  plaintiff.  The  leasehold  described  and 
assigned  in  this  paper  was  a  part  of  the 
leases  sold  by  the  constable  to  McNeil  as  the 
property  of  the  Owls  Head  -Oil  Company  and 
assigned  by  McNeil  to  the  10  persons  consti- 
tuting the  alleged  mining  partnership.  This 
contract  of  sale  recites  the  fact  that  the  par- 
ties of  the  first  part  .sold  and  transferred 
thereby  to  the  said  J.  W.  Henderson  all  of 
their  interests,  respectively,  "l6  and  to  the 
leases  held  by  the  parties  of  the  first  part 
in  fifteen  (15)  acres  compromise  of  the  B.  P. 
Snider  tract  of  land,  and  also  for  two  loca- 
tions on  the  thirty  (30)  acres,  part  of  the  B. 
P.  Snider  tract  of  land,  now  owned  by  D.  W. 
Snider,  which  two  locations  were  secured  to 
the  parties  of  the  first  part  by  a  compromise, 


reference  to  which  agreement  of  compromise^ 
respectively,  is  hereto  made.  The  said  com- 
promise agreements  are  to  be  turned  over  to 
the  party  of  the  second  part  as  evidence  of 
the  rights  of  the  parties  of  the  first  part  in 
said  tract  of  land,  together  with  all  the  oil 
heretofore  and  hereafter  produced  from  said 
tracts  of  land,  and  all  the  machinei7»  rigs, 
boilers,  engines,  casing,  tubing,  rods,  tankage, 
and  all  other  necessary  fixtures  and  appur- 
tenances thereto  and  thereon  situated  on  the 
two  tracts  aforesaid."  The  consideration  of 
this  agreement  was  $17,000.  It  is  shown  by 
this  assignment  on  its  face  that  the  defend* 
ants  had  been  operating  for  oil  on  said  prem- 
ises, as  it  speaks  of  oil  theretofore  and 
thereafter  produced,  as  well  as  of  machinery 
and  all  necessary  fixtures  and  appurtenances 
for  operating  for  olL  1  Wig.  on  Bv.  §  10, 
says:  •  "All  facts  having  rational  probative 
value  are  admissible,  unless  some  specific 
rule  forbids."  No  specific  objection  was 
made  to  this  paper;  simply  a  general  objec- 
tion to  its  introduction  and  consideration, 
with  a  motion  to  strike  out  the  same.  This 
paper  has  probative  value,  especially  in  view 
of  the  answer  filed  by  John  Stealey,  wherein 
he  disclaims  all  interest  in  the  properly  as- 
signed to  him  and  others  by  McNeil,  pur- 
chaser of  the  Owls  Head  Oil  Company's 
property.  This  assignment  of  Darrah  and 
others  of  October  13,  1897,  represents'  a  part 
of  the  leaseholds  so  assigned  by  McNeil  to 
Stealey  and  others,  and  in  this  assignment 
the  said  Stealey  realized  his  proportion  of 
the  $17,000  consideration  from  Henderson  for 
the  said  conveyance.  The  contract  was 
properly  admitted. 

Special  effort  is  made  to  relieve  the  defend- 
ant John  Stealey  from  any  liability  on  ac> 
count  of  the  Tustin  contract  of  May  13,  1895. 
Stealey  filed  an  answer  to  the  bill  and  amend- 
ed bill,  in  which  he  admits  being  a  stock- 
holder in  the  Owls  Head  Oil  Company,  but 
denying  participation  In  the  purchase  of  the 
Tustin,  guardian,  lease,  and  denying,  also, 
that  he  had  any  interest  in  the  assignment 
made  by  McNeil  of  the  9th  of  April,  1894; 
but  we  find  not  only  the  sale  to  J.  W,  Hen- 
derson of  October  13,  1897,  joined  in  by  said 
Stealey,  which  was  a  transfer  of  a  part  of 
the  leasehold  so  assigned  by  McNeil  to  Steal- 
ey and  others  of  the  effects  of  the  Owls  Head 
Oil  Company,  but  we  find  on  the  day  that 
the  said  defendants  and  Kirchner  made  the 
contract  with  Tustin,  guardian,  May  13,  1895, 
John  Stealey,  with  the  other  nine  members  of 
the  mining  partnership,  executed  a  contract 
with  Bernard  Forst,  dated  May  11,  1895,  but 
acknowledged  on  the  said  13th  day  of  May, 
assigning  to  said  Forst  an  undivided  three- 
eighths  interest  in  what  is  known  as  the 
**01d  William  Johnson  lease*'  on  the  said 
W.  S.  Lawson  tract,  dated  July  31,  1889, 
called  in  said  lease  104  acres,  but  shown  by 
the  record  to  be  the  same  tract  of  96  acres 
mentioned  in  the  Tustin  lease,  and  one  of  the 
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leases  sold  as  the  property  of  the  Owls  Head 
Oil  Company,  for  the  assignment  of  which 
Interest  said  Forst  was  to  begin  forthwith 
to  drill  an  oil  well  on  said  "W.  8.  Lawson 
lease,  and  drill  same  as  rapidly  as  possible 
and  without  avoidable  delay,  down  to  and 
through  the  Big  Indian  sand,  if  necessaiy, 
so  as  to  malce  it  a  well  to  thoroughly  test 
said  last-named  leasehold,'*  but  to  be  drilled 
entirely  at  the  expense  of  Forst    The  inter- 
est that  Stealey  had  in  said  leasehold  can 
only  be  accounted  for  through  the  assignment 
of  McNeil  of  the  property  purchased  by  him 
of  the  Owls  Head  Oil  Company.    The  Tustin 
lease  was  to  supplement  and  perfect  the  title 
held  by  the  said  mining  partnership  in  the 
Lawson  land.    All  the  circumstances  go  to 
show  beyond  question  that  John  Stealey  was 
a  partner  with  the  other  members  of  the  firm 
in  their  operations  in  buying  and  selling  and 
operating  oil  leases.    Another  circumstance 
which  adds  strongly  to  this  conclusion  is  that 
said  Stealey  failed  to  go  upon  the  witness 
stand  to  sustain  the  averments  of  his  answer 
and  to  contradict  the  statements  made  tend- 
ing to  show  his  Interest  in  the  said  partner- 
ship.   If  it  was  a  fact  that  he  had  no  inter- 
est in  the  partnership,  he  should  have  proved 
the  same  by  his  own  testimony  and  subjected 
himself  to  cross-examination,  that  his  con- 
tention might  have  a  clear  showing.    There 
was  no  one  had  such  peculiar  luiowledge  of 
his  interest  in  the  matter  as  Stealey  himself, 
and  surely  the  evidence  connecting  him  with 
the  partnership  was  of  such  a  character,  tak- 
en together  with  all  the  circumstances  of 
the  cause,  as  to  call  upon  him  to  offer  the 
best  evidence  at  his  command  to  overcome 
the  prima  facie  case  made  against  him  by  the 
plaintiff.    In  Hefflebower  v.  Detrick,  27  W. 
Va.  16,  it  is  held:    "Where  a  party  has  in 
his  possession  or  under  his  control  evidence 
by  the  introduction  of  which  at  the  trial  he 
would  be  able  to  render  certain  a  fact  mate- 
rial to  his  success,  which  is  otherwise  left 
in  doubt,  and  he  withholds  such  evidence,  the 
court  vrill,  upon  a  demurrer  to  the  evidence 
introduced  by  his  adversary,  presume  that  the 
fact  was  against  him.'*    Also  in  Trust  Co.  y. 
McOlellan,  40  W.  Va,  405,  21  S.  B.  1025,  Syl. 
point  8:    "Where  the  burden  is  on  a  party  to 
a  suit  to  prove  a  material  fact  in  issue,  the 
failure,  without  excuse,  to  produce  an  im- 
portant and  necessary  witness  to  such  fact 
raises  the  conclusive  presumption  that  such 
witness'  testimony,  if  introduced,  would  be 
adverse  to  the  pretensions  of  such  party." 
See,  also,  Wells-Stone  v.  Tjuax,  44  W.  Va. 
581,  29  S.  B.  1006.    The  evidence  establishes 
the  fact  that  the  parties  bought  the  Tustin 
lease,  that  the  title  thereto  was  perfected 
by  their  counsel,  Engle  and  Rlggle,  under  the 
direction  of  all  the  members  of  the  company 
who  were  present,  the  defendant  L.  B.  Smith 
being  the  principal  spokesman  for  the  com- 
pany, and  the  attorneys  were  instructed  to 
get  such  title  from  the  Infants  as  would  not 
be  forfeited  in  case  the  rentals  should  not  be 
paid  strictly  on  time.    While  there  is  some 


conflict  in  the  evidence,  there  is  a  strong 
preponderance  thereof  establishing  the  min- 
ing partnership  as  alleged  in  the  bill;  and 
the  direct  evidence^  taken  together  with  all 
the  circumstances  of  the  case,  make  it  rea- 
sonably certain  that  John  Stealey  was  a 
member  of  said  partnership  and  liable  as 
such. 

Defendants  Taney,  Smith,  and  Darrah  con- 
tend that  the  decree  ought  to  be  reversed  as 
to  them  because  there  was  no  replication  to 
their  answer.  Section  4,  c.  134  (section  4085, 
Code  1906),  provides:  ''No  decree  shall  be 
reversed  for  want  of  a  replication  to  the  an- 
swer, where  the  defendant  has  taken  deposi- 
tions as  if  there  had  been  a  replication ;  nor 
shall  a  decree  be  reversed  at  the  instance  of 
a  party  who  has  taken  depositions,  for  an  in- 
formality in  the  proceedings,  when  it  appears 
that  there  was  a  full  and  fair  hearing  upon 
the  merits,  and  that  substantial  justice  has 
been  done."  And  in  Moore  v.  Wheeler,  10  W, 
Va.  85,  it  is  held :  **A  decree  will  not  be  re- 
versed for  want  of  a  replication  to  the  an- 
swer when  the  defendant  has  taken  deposi- 
tions as  if  there  had  been  a  replication.'* 
Richardson  v.  Donehoo,  16  W.  Va.  685 ;  Chal- 
fants  V.  Martin,  25  W.  Va.  894;  Skaags  v. 
Mann,  46  W.  Va.  209,  220,  88  S.  B.  110;  Mar- 
tin V.  Kester,  49  W.  Va.  647,  653,  39  S.  B. 
599 ;  Paxton  v.  Paxton,  88  W.  Va.  616,  18  S, 
B.  765 ;  GoddUi  v.  Vaughn'tf  Ex'x,  14  Grat 
(Va.)  102,  131;  Justls'  Anno.  942. 

It  is  claimed  to  be  error  holding  said  suit 
on  the  docket  for  further  decrees  and  in  re- 
fusing to  dismiss  the  bills.  It  was  necessary 
to  retain  the  cause  for  the  final  adjustment 
between  the  parties,  in  case  the  plaintiff 
should  not  be  able  to  collect  from  all  the 
parties  against  whom  he  so  recovered  the 
amounts  thereof,  and  it  was  proper  to  retain 
the  cause  until  the  execution  of  the  court's 
decrees.  We  see  no  reversible  error  in  said 
decree,  and  therefore  affirm  the  same. 

Affirmed* 

MILLBR,  J.,  absent 

(ea  w.  Va.  310) 

STATE  V.  LOTONO.^ 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June   17,  1907.) 

1.  FoROBBT— What  Constitutes. 

Forgery  is  the  false  and  fraudulent  making 
or  altermg  of  an  instrument  which  would,  if 
genuine,  apparently  impose  a  legal  liability  on 
another  or  change  his  legal  liability  to  his 
prejudice. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Forgery,  1 1.], 

2.  Sa3cs--Altebation  of  Instbumsnt. 

An  alteration  in  an  instrument,  to  consti- 
tute forgery,  must  be  of  a  material  part  there- 
of;  and  a  material  alteration  of  an  instrument 
is  one  which  makes  it  speak  a  language  different 
in  legal  effect  from  that  which  it  originally 
spoke,  or  which  carries  with  it  some  change  in 
the  rights,  interests,  or  obligations  of  the  par- 
ties to  the  writing. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Forgery,  ft  21.1 

•Rehearing  denied  Septonber  9,  1907. 
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3.  Same— Matebialitt. 

The  materiality  of  the  alteration  it  a  qaes- 
tion  of  law  for  the  court,  upon  the  admissibility 
of  the  altered  instrument  in  evidence ;  and,  the 
alteration  being  shown,  nothing  remains  for  the 
jury  to  pass  upon. 

4.  Same— FiotTBES  iw  Check. 

The  figures  in  a  check,  following  the  words 
in  the  body  thereof  denoting  the  sum  called  for, 
are  not  a  material  part  of  the  instrument;  the 
words  being  controlling  in  determining  iti  legal 
effect. 

TEd.  Note.-^For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  §  24.] 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Monongalia 
County. 

Frank  Lotono  was  convicted  of  forgery, 
and  brings  error.    Reversed. 

Wm.  S.  John  and  Wm.  J.  Snee,  for  plaintiff 
In  error.  C.  Wm.  Cramer,  Fro&  Atty.,  for 
the  State. 

MILLER,  J,  The  grand  Jury  preferred  an 
indictment  in  eight  counts  against  Frank  Lo- 
tono for  forgery.  His  motion  to  quash  was 
sustained  as  to  the  first  count  and  overruled 
as  to  the  others.  On  the  trial,  after  the  evi- 
dence was  all  in,  but  before  argument,  the 
prosecuting  attorney  elected  to  rely  on  the 
eighth  count,  and  the  defendant  was  found 
guilty  as  charged  therein.  This-  count  charg- 
ed that  the  defendant  "on  the day  of 

December,  1906,  within  one  year  next  preced- 
ing the  date  of  the  finding  of  the  indictment, 
in  the  said  county,  did  afterward,  on  the 
day  and  year  aforesaid,  at  the  Citizens'  Na- 
tional Bank  of  Morgantown,  West  Virginia, 
aforesaid,  fraudulently  and  unlawfully  and 
feloniously  utter  and  attempt  to  employ  as 
true,  to  the  Citizens'  National  Bank  of  Mor- 
gantown, West  Virginia,  a  certain  other  false, 
forged,  and  counterfeit  writing  or  paper." 
The  paper  described  is  a  check  of  the  Ameri- 
can Sheet  &  Tin  Plate  Company,  of  Decem- 
ber 15,  1906,  payable  to  defendant,  or  bearer, 
for  $2.70,  at  the  Citizens'  National  Bank,  Mor- 
gantown, W.  Va.  When  presented  to  the  bank 
by  the  defendant  for  payment,  the  sum  called 
for  was  written  thus :  "Two  and  70-100  Dol- 
lars $20.70."  The  defendant  presented  this 
check,  with  six  others  and  a  slip  on  which  all 
were  listed,  together  aggregating  $76.29.  It 
was  listed  at  $20.70 ;  but  the  teller,  In  pay- 
ment of  the  checks,  counted  it  at  $2.70. 
There  was  no  direct  evidence  that  the  de- 
fendant altered  the  check ;  but  the  paymas- 
ter of  the  company,  who  wrote  the  check  and 
Jelivered  it  to  Lotono,  testified  that  when 
delivered  it  called  for  $2.70,  but  since  had 
been  altered  by  inserting  a  cipher  after  the 
figure  2,  so  as  to  make  the  figures  read  $20.70] 
in  which  condition  it  was  when  presented  to 
the  bank  for  payment.  The  teller  testified 
that  when  he  handed  the  defendant  the 
amount  of  the  checks  the  latter  said  he  did 
not  have  enough  money ;  that  he  then  showed 
Lotono  the  alteration,  but  did  not  remember 
what  he  said. 


Our  statute  (Code  1899,  c.  146,  I  5  [Code 
1906,  §  42891)  provides:  "If  a  person  forge 
any  writing  other  than  such  as  is  mentioned 
in  the  first  and  third  sections  of  this  chapter, 
to  the  prejudice  of  another's  right,  or  utter 
or  attempt  to  employ  as  true  such  forged 
writing,  knowing  it  to  be  forged,  he  shall 
be  confined  in  the  penitentiary  no-t  less  than 
two  nor  more  than  ten  years."  Forgery  Is  the 
false  and  fraudulent  making  or  altering  of 
an  instrument  which  would,  if  genuine,  ap- 
parently impose  a  legal  liability  on  another 
or  change  his  legal  liability  to  his  prejudice. 
Clark,  Cr.  L.  §$  11,  112;  Tumipseed  v. 
State,  45  Fla.  110,  33  South.  851,  and  cases 
cited;  2  Bishop,  New  Cr.  L.  (§  573.  577; 
Burgess  v.  Blake,  86  Am.  St  Rep.  86,  note, 
and  cases  cited ;  State  v.  Briggs,  34  Vt  501. 
An  alteration  in  an  instrument,  to  amount 
to  forgery  according  to  the  authorities  cited, 
must  be  such  as  to  make  it  speak  a  language 
different  in  legal  effect  from  that  which  it 
originally  spoke,  or  which  carries  with  it 
some  change  in  the  rights,  interests,  or  obli- 
gations of  the  parties  to  the  writing.  It 
follows  that  an  immaterial  change — ^a  change 
which,  if  true,  would  not  affect  the  l^al 
liability  of  the  parties  In  an  action  on  the 
Instrument— would  not  amount  to  forgery. 
1  Bish.  Cr.  L.  (  572;  State  v.  Poindexter,  23 
W.  Va.  805.  The  test  is  the  legal  effect  of  the 
change  or  alteration,  not  whether  some  one 
may  be  misled  or  deceived  by  the  paper. 
Here  the  only  change  was  in  what  are  called 
in  some  cases  the  "marginal  figures,"  which, 
while  they  might  mislead  one  who  should 
fail  to  observe  the  body  of  the  Instrument, 
could  not  change  or  affect  the  legal  status  of 
the  parties,  or  tend  in  legal  effect  to  prej- 
udice another's  rights.  The  alteration  of 
the  check  In  this  case  did  not  deceive  the 
bank,  and  its  legal  effect  was  not  changed. 
The  materiality  of  the  alteration  is  a  ques- 
tion of  law  for  the  court,  upon  the  admissi- 
bility of  the  altered  instrument  in  evidence; 
and,  the  alteration  being  shown,  nothing 
remains  for  the  Jury  to  pass  upon.  Manu- 
facturing Co.  V.  Watson,  58  W.  Va.  189,  195, 
52  S.  E.  515. 

Was  the  alteration  of  the  figures  hi  the 
check  a  material  one?  We  think  not  It  ia 
true  the  figures  follow  the  words  in  the  body 
of  the  oheck  denoting  the  sum  called  for,  as 
is  frequently  the  case,  and  are  not  strictly 
marginal;  but  we  do  not  think  they  form 
a  material  part  of  the  paper.  They  are  for 
ready  reference,  «is  if  written  at  the  top  or 
in  the  margin,  and  for  convenience.  They 
are  not  controlling,  and  do  not  change  the 
legal  effect  of  the  paper.  The  words  are  the 
controlling  portion,  and  the  figures  constitute 
no  material  part  of  the  instrument  Many 
authorities  so  hold.  2  Cyc.  196,  211,  and 
cases  cited;  Schryver  ▼.  Hawkes,  22  Ohio 
St.  308.  We  are  cited  to  only  one  case  which 
holds  the  contrary.  Commonwealth  v.  Hide, 
94  Ky.  517,  23  S.  W.  195.    That  case  stands 
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alone,  unsupported,  and  we  do  not  think  It 
states  the  law  correctly.  As  a  matter  of  law, 
upon  tbe  undisputed  facts  in  this  case^  we 
do  not  think  the  prisoner  guilty  of  any  of- 
fense. 

We  therefore  reverse  the  Judgment  of  the 
circuit  court,  set  aside  the  verdict  of  the 
jury,  and  discharge  the  prisoner  from  further 
prosecution. 

(128  Qa.  TU) 

WHITLEY  GROCERY  CO.  et  al.  V.  JONES 

et  al. 
(Supreme   Court  of   Georgia.     Aug.   8,    1907.) 

1.  Admtnistbatobs  —  Judgment  Aitthobizinq 
Sai^b  of  Land— Motion  to  Set  Aside— Pae- 

TIES. 

To  a  motioD  to  set  aside  a  judgment  of  the 
court  of  ordinary  authorizing  a  sale  of  land  by 
an  administrator  such  administrator  is  a  neces- 
sary party. 

2.  Same. 

If  letters  of  dismission  have  been  panted 
to  the  admlmstrator,  the  judgment  discharging 
him  must  be  reopened  before  the  motion  to  set 
aside  the  judgment  authorizing  the  sale  by  him 
can  be  entertained. 
a  Same. 

Although  the  purchasers  at  the  sale  and 
those  holding  under  them,  and  also  the  person 
who  had  formerlv  been  the  administrator,  out  to 
whom  letters  of  dismission  had  been  granted, 
were  made  parties  to  a  motion  to  set  aside  the 
judgment  authorizing  a  sale  by  him,  this  would 
not  obviate  the  effect  of  the  grant  of  the  letters 
of  dismission  or  the  absence  of  the  administra- 
tor, as  such,  on  whose  application  the  judgment 
was  rendered. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Sumter  Coun- 
ty;   Z.  A.  Littlejohn,  Judge. 

Petition  by  Josephine  Jones  and  others  in 
the  court  of  ordinary  to  set  aside  an  or- 
der granting  leave  to  G.  R.  Whitley,  ad- 
ministrator of  Henry  Jones,  deceased,  to 
sell  certain  land,  and  praying  that  a  rule 
nisi  be  issued  directing  Whitley,  the  Whitley 
Grocery  Company,  and  another  to  show 
cause  why  the  relief  prayed  for  should  not 
be  granted.  On  appeiTl  to  the  superior  court 
there  was  a  judgment  for  movants,  and  de- 
fendants bring  error.    Reversed. 

Josephine  Jones  and  her  children  filed 
a  petition  in  the  court  of  ordinary  of  Sum- 
ter county  to  set  aside  an  order  granting 
leave  to  G.  R.  Whitley,  administrator  of 
Henry  Jones,  deceased,  to  sell  certain  land, 
alleging  as  follows:  Henry  Jones,  the  hus- 
band of  Josephine  Jones,  died  in  Sumter 
county  on  November  21,  1897,  leaving  cer- 
tain described  real  estate.  C.  R.  Whitley 
was  appointed  administrator  on  his  estate, 
and  applied  for  leave  to  sell  the  land.  At 
the  February  term,  1898,  of  the  court  of 
ordinary,  aa  order  was  passed  granting  such 
leave.  He  sold  the  property  to  the  Whitley 
Grocery  Company,  and  it  afterwards  deed- 
ed a  part  thereof  to  the  Standard  Grocery 
Company.  The  order  is  null  and  void,  be- 
cause no  notice  of  it  was  ever  published  in 
tbe  public  gazette  in  which  the  county  ad- 


vertising was  published,  and  as  the  law  re- 
quires, and  neither  of  the  petitioners  had 
any  notice  of  the  application  or  knew  any- 
thing of  it  until  after  the  deeds  were  made. 
It  was  prayed  that  the  order  be  declared  null 
and  void  and  set  aside,  and  that  the  peti- 
tioners have  such  other  and  further  relief 
as  the  premises  may  warrant  and  demand, 
and  also  that  a  rule  nisi  be  issued  directing 
Whitley,  the  Whitley  Grocery  Company,  and 
the  Standard  Grocery  Company  to  show 
cause  at  the  next  term  why  the  relief  prayed 
should  not  be  granted.  By  amendment  it 
was  alleged  that  Whitley  had  applied  for, 
and  had  issued  to  'him  by  the  court  of  or- 
dinary, letters  of  dismission  as  administrator 
of  the  estate  of  Henry  Jones,  and  that  at 
the  time  of  filing  the  original  petition  and 
since  there  had  been  no  administration  on 
the  estate.  Each  of  the  defendants  demur- 
red to  the  petition.  The  case  was  carried 
by  appeal  to  the  superior  court.  The  de- 
murrers were  overruledi  and  a  verdict  di- 
rected for  the  movants.  The  defendants  ex- 
cepted. 

W.  P.  Wallls,  and  Allen  Fort  &  Sons,  for 
plaintiffs  in  error.  J.  A.  Hixon  and  Shipp  ft 
Sheppard,  for  defendants  in  error. 

•  LUMPKIN,  J.  (after  stating  the  facts  as 
above).  This  is  not  a  proceeding  in  equity, 
but  a  proceeding  to  set  aside  an  order  author- 
izing the  sale  of  real  estate  by  an  adminis- 
trator, in  the  court  of  ordinary  where  such 
order  was  granted.  The  question  involved  is 
not,  therefore,  to  be  tested  by  the  power  of  a 
court  of  equity,  but  by  the  power  of  a  court 
of  ordinary.  The  demurrers  contained  sev- 
eral grounds,  but  it  is  only  necessary  to  deal 
with  one  of  them  which  controls  the  case. 
Each  of  the  defendants  demurred  to  the 
proceeding,  on  the  ground  that  neither  O.  R. 
Whitley  as  administrator  of  the  estate  of 
Henry  Jones,  nor  any  other  administrator 
of  the  deceased,  was  made  a  party  or  served. 
The  order  granting  the  administrator  au- 
thority to  sell  was  a  judgment  of  a  court  of 
general  jurisdiction.  The  present  application 
is  an  effort  to  set  aside  that  judgment,  with- 
out having  before  the  court  as  a  party  the 
administrator  on  whose  petition  and  in 
whose  favor  it  was  granted.  It  is  an  at- 
tempt by  motion  to  set  aside  a  judgment 
without  having  before  the  court  the  party 
on  whose  petition  it  was  rendered.  C.  R. 
Whitley  individually  is  not  the  same  as  C. 
R.  Whitley  as  administrator  of  the  estate 
of  Henry  Jones.  It  is  urged  that  the  ad- 
ministrator has  since  been  granted  letters 
of  dismission  by  the  court  of  ordinary,  and 
therefore  cannot  be  made  a  party  to  this 
petition.  In  that  lies  the  insuperable  difficul- 
ty to  entertaining  the  proceeding  at  all.  The 
administrator  is  a  necessary  party.  If  he 
has  been  granted  letters  of  dismission,  he 
cannot  be  made  a  party  unless  the  grant  is 
reopened  and  he  is  reinstated  in  office.     It 
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Is  sought  to  avoid  the  necessity  for  making 
him  a  party  by  making  parties  of  those  who 
hold  nnder  the  sale;  but  they  alone  were 
not  Interested.  If  the  order  Is  set  aside, 
the  sale  and  disposition  of  the  proceeds  might 
be  a  devastavit,  and  the  securities  on  the 
bond  of  the  administrator  would  be  Interest- 
ed* Under  certain  circumstances  it  has  been 
beld  that  an  equitable  proceeding  to  set 
aside  an  executor's  deed  could  be  maintained 
without  the  presence  of  the  executor,  who 
had  died,  Hodges  v,  Wheeler.  126  Ga.  fi4ai 
But  this  Is  different  from  setting  aside  a 
Judgment  without  the  presence  of  the  party 
in  whose  favor  It  was  rendered,  or  any  per- 
son representing  him.  See  Broach  t.  Walk- 
er, 2  Ga.  428;  Carter  v.  Anderson,' 4  Ga. 
610-  Groce  v.  Field,  13  Ga.  24;  Whltaker 
V.  Smith,  33  Ga.  237 ;  Bell  v.  Hanks,  55  Ga. 
274;    McArthur  v.  Matthewson,  67  Ga.  134. 

The  demurrer  should  have  been  sustain- 
ed, and  the  petition  dismissed. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(128  Oa.  804) 

HENDERSON  v.  ARMSTRONG  et  al. 
(Supreme  Court  of  Georgia.    Aug.  8,   1907.) 

Deeds— Recobding— Priorities  —  Deed  from 

Heirs. 

A  deed  to  described  wild  land,  executed  by 
the  general  devisees  of  the  deceased  former  own- 
er, taken  by  the  vendee  therein  for  value  and 
without  notice  of  a  deed  to  the  same  land  ex- 
ecuted by  the  testator,  although  recorded  before 
the  registry  of  the  older  deed,  does  not  obtain 
priority  over  such  senior  conveyance. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ck)urt,  Wilcox  Ck>un- 
ty ;  J.  H.  Martin,  Judge. 

Action  by  J.  W.  Armstrong  and  others 
against  P.  A.  Henderson.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

J.  W.  Armstrong  and  others  brought  suit, 
in  the  superior  court  of  Wilcox  county, 
against  Parker  A.  Henderson,  to  enjoin  the 
defendant  from  cutting  the  timber  upon  lots 
of  land  Nos.  210  and  212,  in  the  Eighth  dis- 
trict of  that  county,  and  for  damages  for 
the  cutting  of  timber  thereon.  At  the  trial, 
the  plaintiffs  amended  the  petition  so  as  to 
claim  damages  for  timber  cut  from  the  land 
after  the  filing  of  the  suit.  By  agreement  of 
the  parties,  the  case  was  tried  by  the  judge, 
without  the  intervention  of  a  jury,  under  a 
written  agreement  as  to  the  facts.  It  was 
admitted  that  the  timber  on  the  two  lots 
of  land  had  been  cut  by  defendant  during  the 
pendency  of  the  suit,  and  that  the  question 
of  damages  for  the  cutting  of  the  same  by  de- 
fendant was  to  be  included  in  the  suit  and  to 
be  determined  by  the  court  in  deciding  the 
case.  It  was  also  admitted  that  the  value  of 
the  timber  cut  by  defendant  was  $800.  The 
two  lots  were  what  is  known  as  "wild  land," 
no  one  being  In  possession  of  either  until  de- 
fendant entered  upon  them  and  began  to  cut 
the  timber.    The  lots  were  granted  by  the 
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state  to  Herscbel  T.  Johnaon  on  February  6^ 
1847,  and  he  conveyed  the  same  to  James  W. 
Armstrong  on  October  15,  1847.  The  deed 
from  Johnson  to  Armstrong  was  recorded 
February  12,  1900.  Plaintiffs  are  successors 
in  title  to  James  W.  Armstrong.  Herschel 
y.  Johnson  executed  his  will  on  August  15, 
1880,  in  which  he  devised  all  his  property, . 
of  every  description,  to  his  wife,  Ann  F. 
Johnson,  during  her  life,  with  full  power 
to  dispose  of  the  same  in  any  way  that  she 
might  desire,  by  gift  or  sale,  during  her  life, 
or  by  will  at  her  death,  with  remainder  to 
his  children  in  whatever  property  should 
remain  undisposed  of  at  the  death  of  Mrs. 
Johnson.  Mrs.  Ann  F.  Johnson  survived  her 
husband,  and  died  without  having  disposed 
of  the  land  in  question.  On  December  23, 
1809,  the  remaindermen  conveyed  the  lots 
to  the  Georgia  Title  Guarantors  Company. 
This  deed  was  recorded  on  December  28, 1899. 
The  Georgia  Title  Guarantors  Company  con- 
veyed the  property  to  P.  A.  Hbnderson  on 
June  13,  1901,  and  the  deed  was  recorded  on 
that  date.  Upon  this  state  of  facts  the 
Judge  rendered  a  Judgment  in  favor  of  the 
plaintiffs  and  against  the  defendant  for  the 
sum  of  $800  principal,  and  (242  interest,  as 
damages  for  cutting  the  timber,  further  find- 
ing that  plaintiffs  were  the  true  owners  of 
the  land.  To  this  Judgment  the  defendant 
excepted. 

C.  J.  Haden  and  B.  D.  Graham,  for  plain- 
tiff in  error.  M.  B.  Cannon  and  HaL  IjSW* 
son,  for  defendants  in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  The  facts  in  this  case  are  undisput- 
ed, and  counsel  agree  that  the  case  la  con- 
trolled by  a  single  question  of  law. 

The  question  upon  which  the  case  turns  Is 
whether,  in  a  competition  between  a  deed 
executed  by  the  owner  of  land  and  a  deed 
to  the  same  land  executed  after  his  death 
by  those  claiming  title  under  a  general  de- 
vise of  the  whole  of  his  estate,  the  older 
deed  is  defeated,  when  it  appears  that  it 
was  not  recorded  until  after  the  younger  deed 
was  executed  and  duly  recorded,  and  that 
this  latter  deed  was  taken  without  notice  of 
the  existence  of  the  other.  This  is  parely  a 
question  of  statutory  construction,  depend- 
ent for  its  solution  upon  the  meaning^  to  be 
given  our  statutes  in  reference  to  the  record- 
ing of  deeds;  for  it  is  perfectly  clear  that. 
without  the  assistance  of  a  statute,  one  who 
purchases  land  from  another  who  has  no  title 
can  acquire  no  title  to  the  land  by  sach  pur- 
chase. The  remaindermen  under  the  will  of 
Herschel  V.  Johnson  had  no  title  to  the 
lands  in  controversy  to  convey  to  the  Georgia 
Guarantors  Company,  as  such  lands  were  no 
part  of  his  estate  at  the  time  of  his  death: 
he  having  parted  with  the  title  to  the  same 
during  his  lifetime.  As  they  had  no  title  to 
convey,  their  grantee  acquired  none  by  the  con- 
veyance, and  hence  had  none  to  convey  to  Hen- 
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derson,  the  defendant  In  this  case,  unless  the 
fact  that  the  Georgia  Guarantors  Company 
purchased  these  land  lots  from  the  devisees 
in  remainder  of  the  estate  of  the  deceased 
former  owner,  without  actual  or  constructive 
notice  of  the  existence'  of  his  deed  to  James 
W.  Armstrong,  and  then  had  Its  deed  record- 
ed before  the  Armstrong  deed  was  placed 
upon^  record,  had  the  effect  of  defeating  the 
Armstrong  title.  Prior  to  the  act  of  October 
1,  1889  (Acts  1889,  p.  106),  there  had  been 
no  material  change  in  the  law  upon  the  sub- 
ject  under  consideration  since  the  passage 
of  the  act  of  December  25,  1837  (Oobb's  Dig. 
p.  175,  S  46).  That  act  provided  that  "in  all 
cases  where  two  or  more  deeds  shall  here- 
after be  executed  by  the  same  person  or  per- 
sons, conveying  the  same  premises  to  differ- 
ent persons,  the  one  recorded  within  twelve 
montiis  from  the  time  of  execution  (if  the 
feoffee  have  no  notice  of  a  prior  deed  unre- 
corded at  the  time  of  the  execution  of  the 
deed  to  him  or  her)  shall  have  preference; 
and  if  all  be  recorded  or  not  recorded  within 
the  time  specified,  the  eldest  deed  shall  have 
preference.''  The  section  upon  the  subject  in 
the  Code  of  1863  read  as  follows:  "Every 
deed  conveying  lands  shall  be  recorded  in 
the  office  of  the  clerk  of  the  superior  court 
of  the  county  where  the  land  lies,  within  one 
year  from  the  date  of  such  deed.  On  failure 
to  record  within  this  time  the  record  may  be 
made  at  any  time  thereafter;  but  such  deed 
loses  its  priority  over  a  subsequent  deed 
from  the  same  vendor,  recorded  in  time,  and 
taken  without  notice  of  the  existence  of  the 
first"  Code  1863,  S  2667.  Exactly  the  same 
provisions  appear  in  Code  1868,  S  2663,  Code 
1873,  S  2705,  and  Code  1882,  $  2705.  The  act 
of  1889  provided  "that  deeds,  mortgages,  and 
liens  of  all  kinds,  which  are  now  required 
by  law  to  be  recorded  in  the  office  of  the 
clerk  of  the  superior  court  of  each  county 
within  a  specified  time,  shall,  as  against  the 
Interests  of  third  parties  acting  in  good  faith 
and  without  notice,  who  may  have  acquired 
a  transfer  or  lien  binding  the  same  property, 
take  effect  only  from  the  time  they  are  filed 
for  record  in  the  clerk's  office.  And  the  said 
clerk  is  required  to  keep  a  docket  for  such 
filing,  showing  the  day  and  hour  thereof, 
which  docket  shall  be  open  for  examination 
and  inspection  as  other  records  of  his  office.'.' 
This  is  now  section  2778  of  our  present  Civil 
Code,  Code  1895.  The  old  law  relative  to 
the  registry  of  deeds,  as  modified  by  the  act 
of  1889,  appears  in  Civ.  Code  1895,  $  3618, 
In  the  following  language:  "Every  deed  con- 
veying lands  shall  be  recorded  in  the  office  of 
the  clerk  of  the  superior  court  of  the  county 
where  the  land  lies.  The  record  may  be  made 
at  any  time,  but  such  deed  loses  its  priority 
over  a  subsequent  recorded  deed  from  the 
same  vendor,  taken  without  notice  of  the 
existence  of  the  first"  It  will  be  observed 
tbat  the  change  wrought  in  the  old  law  up- 
on this  subject,  as  it  stood  in  the  several 
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Codes  prior  to  the  present  one.  Is  simply  as 
to  the  time  when  a  deed  may  be  recorded  so 
as  not  to  lose  its  priority  over  a  subsequent 
deed  ftrom  the  same  vendor  duly  recorded. 
The  old  law  allowed  one  year  in  which  to 
record  a  deed,  during  which  time  its  priority 
over  a  subsequent  recorded  deed  from  the 
same  vendor  was  preserved;  whereas,  under 
the  law  as  it  has  stood  since'  the  act  of  1889, 
no  time  is  prescribed  within  whidi  a  deed 
may  be  recorded  so  as  to  preserve  its  prior- 
ity»  and  the  question  of  precedence  between 
two  deeds  from  the  same  vendor  depends, 
when  the  deed  last  executed,  was  taken  with- 
out notice  of  the  first,  upon  priority  of  rec- 
ord. Of  course,  construing  sections  2778  and 
3618  of  the  Civil  Code  of  1895  together,  a 
deed  is,  when  in  competition  with  another,  to 
be  considered  as  recorded  at  the  time  when 
it  is  duly  filed  for  record.  Under  the  act  of 
1837  deeds  made  by  the  same  person  or  per- 
sons were  brought  into  competition  with  each 
other.  Deeds  made  by  different  persons  did 
not  compete.  But  in  construing  this  act  it 
was  held  that  "a  purchaser  at  sheriff's  sale, 
who  has  his  deed  first  recorded,  will  gain 
the  same  preference  over  an  unrecorded  deed 
as  if  he  had  bought  directly  from  the  debtor 
hlmseir'  (Kills  v.  Smith,  10  Ga.  253),  and 
that  "a  purchaser  at  an  administrator's  sale, 
who  had  his  deed  first  recorded,  will  have  the 
same  preference  over  an  unrecorded  deed 
as  if  he  had  bought  of  the  intestate  in  his 
lifetime"  (Tucker  v.  Harris,  13  Ga.  1,  58 
Am.  Dec.  488).  The  reasoning  of  the  court 
in  the  first  of  these  cases  was  this:  "The  ef- 
fect of  a  sale  by  the  law,  in  this  respect,  is 
just  the  same  as  if  made  by  the  individual, 
whose  agent  or  trustee  the  officer  becomes 
to  make  the  transfer.  All  of  the  defendant's 
estate  is  sold.  The  purchaser  takes  his 
place."  In  the  second  case  the  first  was  cit- 
ed, and  it  was  held  that  "the  rule  and  the 
reasoning  in  that  case  apply  with  full  force 
to  a  purchaser  at  an  administrator's  sale/' 
But  in  Webb  v.  Wilcher,  33  Ga.  565,  it  was 
held  that  the  provisions  quoted  above  from 
the  act  of  1837  were  "Inapplicable  where  an 
unrecorded  deed  [came]  in  competition  with 
a  Junior  deed  to  the  same  property,  execut- 
ed by  the  heir  at  law  of  the  first  feoffer,  duly 
recorded."  In  the  opinion,  Jenkins,  J.,  said: 
"The  statute  by  its  terms  applies  only  to 
'cases  where  two  or  more  deeds  shall  be 
executed  by  the  same  person  or  persons,'  for 
the  same  premises.  In  the  case  at  bar  the 
older  deed  was  executed  by  William  Tomlin- 
son,  and  the  Junior  by  Rhoda  Gilbert,  two 
different  persons.  From  this  difficulty  the 
plaintiff  in  error  insists  that  he  is  relieved 
by  the  fact  that  Bhoda  Gilbert,  at  the  time 
of  her  conveyance,  held  as  heir  at  law  of 
William  Tomlinson;  and  he  relies  upon  the 
rulings  of  this  court  in  Bills  v.  Lessee  of 
Smith,  10  Ga.  253,  and  in  Tucker  v.  Harris, 
13  Ga.  1,  58  Am.  Dec.  488."  He  then  discuss- 
ed the  rulings  made  in  those  cases  and  the 
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principle  upon  which  they  were  based,  and 
Mid:  ''What  is  that  principle?  That  the 
actual  salesman  in  each  [case]  acted  in  a 
representative  or  fiduciary  capacity,  and  by 
his  deed  transmitted  not  his  own  title,  but 
that  of  the  party  he  represented.  The  sheriff 
transmitted  the  title  of  the  defendant  in  ex* 
ecution,  the  administrator  that  of  his  intes- 
tate. Can  the  same  thing  be  said  of  Rhoda 
Gilbert's  conveyance?  By  no  means.  She. 
thereby  transmitted  not  the  title  of  William 
Tomlinson,  but  her  own  title.  It  matters  pot 
that  she  derived  title  from  Tomlinson,  nor 
does  it  matter  how  she  derived  it,  whether 
by  deed  or  by  inheritance.  Before  her  con- 
veyance to  Smith  the  title  had  become  vested 
in  her.  It  was  only  her  title  that  could  then 
be  transmitted,  and  this  makes  her  case  to 
differ  from  those  cited  and  considered.*' 
While  in  that  case  the  act  of  1837  was  under 
construction,  it  is  evident  that  the  reasoning 
of  the  court  and  the  principle  upon  which  it 
based  its  decision  would  apply  equally  as 
well  in  a  case  involving  the  construction  of 
the  statute  as  it  stood  after  the  adoption  of 
the  first  Code,  wherein  the  words,  'from  the 
same  vendor,"  were  used  in  describing  the 
deeds,  instead  of  the  words,  ''executed  by 
the  same  person  or  persons,**  which  were 
employed  to  describe  the  deeds  in  the  original 
act  But  it  has  been  thought  that  the  act  of 
1889  bad  the  effect  of  opening  the  door  of 
competition  between  the  deeds  to  ^e  same 
land,  to  junior  deeds  which  could,  before  the 
passage  of  that  act,  have  competed  with  sen- 
ior unrecorded  deeds.  See  Ousley  v.  Bailey, 
111  Ga.  783,  788,  36  S.  E.  750;  Equitable 
Loan  Co.  v.  Lewman,  124  Ga.  190,  202,  52 
S.  E.  599,  3  L.  R.  A.  (N.  &)  879. 

In  neither  of  the  cases  Just  referred  to 
was  it  necessary,  however,  to  so  construe  the 
act  in  order  to  make  the  decision  rendered 
therein.  In  the  case  first  cited  the  ruling 
was  that  "a  purchaser  of  land  at  Judicial 
sale,  acting  in  good  faith  and  without  notice, 
acquires  title  as  against  a  prior  conveyance 
by  the  owner,  unrecorded  at  the  time  of  the 
making  and  confirmation  of  such  sale.**  This 
ruling  was  merely  in  accordance  with  the 
rulings  made  in  Ellis  v.  Smith,  and  Tucker  v. 
Harris,  supra,  which  would  have  controlled 
the  question  presented,  whether  the  act  of 
1889  had  ever  been  passed  or  not;  "for,**, as 
was  held  by  this  court  in  the  Ellis  Case  in 
reference  to  the  priority  of  competing  deeds 
to  the  same  property,  "the  effect  of  a  sale 
by  the  law  in  this  respect  is  just  the  same 
as  if  made  by  the  individual.  •  ♦  •  All 
the  defendant's  estate  is  sold.  The  purchas- 
er takes  his  place.  The  mischief  of  an  un- 
recorded deed  is  the  same  to  him  as  to  a  pri- 
vate purchaser.  He  examines  the  title,  and, 
from  anything  that  appears,  the  defendant 
is  the  undisputed  proprietor,  while,  in  fact, 
there  is  an  outstanding  deed  from  him,  which 
would  sweep  off  the  property.**  While  the 
court  in  that  case  said  that  the  officer  mak- 
ing a  sale  under  execution  becomes  "the  agent 


or  trustee"  of  the  defendant  in  ^ecution,  *'to 
make  tlie  transfer,"  it  is  evident  that  he  only 
becomes  such  by  appointment  of  the  law, 
and,  in  this  respect,  a  master  commissioner 
or  receiver,  acting  under  orders  of  the  court, 
Is  as  such  "the  agent -or  trustee"  of  the  per- 
son whose  xwoperty  he  is  ordered  by  the 
court  to  sell  as  is  a  sheriff,  who  sells  prop- 
erty under  execution,  the  "agent  or  trustee" 
of  the  defendant  in  execution. 

As  pointed  out  by  Judge  Jenkins  in  Webb 
V.  Wilcher,  supra,  in  discussing  the  rulings 
in  the  cases  cited  above  from  10  Ga.  253,  and 
13  Ga.  1,  58  Am.  Dec.  488,  the  actual  sales- 
man in  each  case  by  his  deed  transmitted, 
not  his  own  title,  but  that  of  the  party  whose 
property  he  sold.  "The  sheriff  transmitted 
the  title  of  the  defendant  in  execution,  the 
administrator  that  of  his  intestate."  And  he 
drew  the  distinction  between  those  cases 
and  the  one  with  which  he  was  dealing  by 
showing  that  the  heir  at  law  in  that  case, 
by  her  deed,  transmitted  not  the  title  of  her 
ancestor,  but  her  own  title.  By  a  Judicial 
sale  the  title  transmitted  is  that  of  the 
person  whose  property  has  been  seized  and 
sold  by  the  court  Consequently  such  a  sale, 
when  the  question  of  priority  of  deeds  to 
land  thus  sold  is  concerned,  stands  upon  the 
same  footing  that  a  deed  ftom  a  sheriff,  or 
a  deed  from  an  administrator,  stands  when 
such  question  is  involved.  The  vendor  in 
each  case  is,  within  the  meaning  of  Civ.  Code 
1895,  §  3618,  the  person  whose  title  was  sold 
and  conveyed.  The  purpose  and  the  effect 
of  recording  a  deed  is  to  carry  notice,  to 
all  whom  it  may  concern,  that  the  title  to  the 
land  therein  conveyed  has  passed  from  one 
designated  ];>erson  to  another  designated  per- 
son, and  the  person  from  whom  the  title 
passes,  by  a  deed  of  bargain  and  sale,  is  the 
"vendor"  within  the  meaning  of  that  word 
as  used  in  section  3618.  If  the  act  of  1889 
had  never  been  passed,  it  would  have  been 
clearly  subversive  of  the  purpose  and  mean- 
ing of  that  section  of  the  Civil  Code  to  have 
held  that  because  the  court,  in  a  particular 
sense,  is  said  to  be  "the  vendor"  in  a  deed 
executed  in  pursuance  of  a  Judicial  sale,  as 
distinguished  from  a  sale  under  execution, 
therefore  such  a  deed  and  a  deed  to  the  same 
land  made  by  the  person  as  whose  property 
the  court  seized  and  sold  it  are  not  in  con- 
templation of  the  statute,  "from  the  same 
vendor.**  Under  such  a  holding  there  never 
could  be  competition  between  such  deeds,  and 
a  bona  fide  purchaser  taking  the  younger 
deed,  without  notice,  actual  or  constructive, 
of  the  older  one,  and  having  his  deed  first 
recorded,  could  obtain  no  title  against  the 
senior,  unrecorded  deed.  And  It  would  not 
make  any  difference  whether  the  younger 
deed  was  ihe  one  made  in  pursuance  of  the 
Judicial  sale  or  not. 

What  the  learned  Judge  who  delivered  the 
opinion  of  the  court  in  Ousley  v.  Bailey,  su- 
pra, said  in  reference  to  the  effect  of  the 
act  of  1889  upon  the  previously  existing  law. 
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was  mmecessary  to  reach  the  decision  there 
rendered.  The  same  may  be  said  with  refer- 
ence to  the  statement  by  another  learned 
Judge  now  upon  the  bench  In  Equitable  Loan  & 
Security  Company  v.  Lewman,  supra,  with  ref- 
erence to  this  effect  of  the  act  of  1889  upon 
competition  between  a  recorded  deed  from  an 
heir  or  devisee  and  an  unrecorded  deed 
from  the  ancestor.  His  remarks  were  based 
upon  the  ruling  in  Holder  v.  Amerl.can  In- 
vestment Ck)mpany,  94  Oa.  640,  21  S.  E.  897, 
which  was  made  after  the  passage  of  the 
act  of  1889,  and  Is  In  apparent  conflict  with 
the  decision  In  Webb  v.  Wllcher,  supra.  The 
ruling  in  the  Holder  Case  is  contained  In 
the  fourth  headnote,  wherein  It  was  held 
that  the  statute  giving  priority  to  a  Junior 
recorded  deed  over  a  senior  unrecorded  deed 
^'applies  where  the  senior  deed  was  made  by 
the  testatrix  and  the  Junior  by  her  devisee." 
No  opinion  was  filed  in  that  case;  the  rul- 
ings being  embraced  in  headnotes  only.  No 
reference  Is  made  in  any  of  the  headnotes  to 
the  act  of  1889;  and  whether  the  existence 
of  that  act  influenced  tlie  decision  of  the  court 
Is  a  matter  for  conjecture  only.  The  Infer- 
ence that  it  did  must  nave  arisen  from  the 
apparent  conflict  between  that  case  and  the 
earlier  one  above  cited.  But,,  after  a  care- 
ful consideration  of  the  matter,  we  have  been 
unable  to  see  how  that  act  clianged  the  law 
with  reference  to  the  priority  of  deeds  of 
bargain  and  sale  to  the  same  land  under  the 
recording  acts.  In  Donovan  v.  Simmons,  96 
6a.  d40,  S46,  22  S.  E.  966,  in  which  case  it 
was  held  that  the  registry  act  of  1889  did 
not  create  any  new  competition  between 
deedh  of  bargain  and  sale  and  the  lien  of 
Judgments,  Judge  Hart,  who  delivered  the 
opinion  of  the  court,  speaking  of  this  act  in 
connection  with  such  deeds,  said:  **Tbe  law 
as  to  deeds  of  this  character  is  unchanged 
by  it.  The  danger  of  a  failure  to  record  a 
deed  is  the  exposure  of  it  to  defeat  by  a  sub- 
sequent vendee  without  notice  of  the  prior 
purchase.  The  only  change  made  in  the  law 
by  the  act  of  1889,  so  far  as  deeds  are  con- 
cerned, is  to  flx  their  time  of  going  into  ef- 
fect and  becoming  operative  relatively  to  the 
interests  of  certain  persons."  In  Toole  v. 
Toole,  107  6a.  472,  33  S  E.  686,  where  it  was 
held  that  a  Junior  voluntary  deed,  tnough 
duly  recorded  and  taken  without  notice  of  a 
prior  voluntary  deed  executed  by  the  same 
grantor  and  not  recorded,  does  not  obtain 
priority  over  such  senior  deed.  Chief  Justice 
Simmons,  in  speaking  of  the  contention  of 
counsel  for  plaintiff  in  error  that  sections 
2778,  3530,  and  3618  of  the  Civil  Code  of  1895 
••are  broad  enough  to  protect  grantees  under 
voluntary  deeds,  because  two  of  them  de- 
clare in  substance  that  all  deeds  must  be  re< 
corded,"  said:  **It  will  be  observed,  howev- 
er, that  in  the  latter  part  of  section  3618^ 


where  it  provides  a  penalty  for  failure  to 
record  the  first  deed,  it  is  declared  that  'such 
deed  loses  its  priority  over  a  subsequent  re- 
corded deed  from  the  same  vendor.'  1  ne  word 
^vendor'  was  evidently  used  with  reference 
to  a  deed  of  bargain  and  sale,  based  upon  a 
valuable  consideration.  If  It  had  been  in- 
tended to  include  voluntary  deeds,  the  word 
'grantor,*  and  not  'vendor,*  would  have  been 
used.*'  It  will  be  observed  that  the  word 
''vendor,'*  as  used  hi  Civ.  Code  1895,  $  3618, 
was  here  construed  in  its  literal  sense ;  that 
is,  as  meaning  the  party  by  whom  a  sale  is 
made  (Anderson's  Law  Diet),  or  the  person 
who  transfers  pro];>erty  by  sale  (Black's  Law 
Diet).  And  it  was,  in  effect,  held  that,  al- 
though two  deeds  to  the  same  land  may  be 
from  the  same  grantor,  they  cannot  compete, 
under  the  statute,  unless  they  are  also  from 
the  same  vendor.  This  is  inconsistent  with 
the  idea  that  the  effect  of  the  act  of  1889 
was  to  broaden  the  meaning  of  the  terms 
used  in  the  existing  statute  to  describe  what 
deeds  could  compete  thereunder  for  priority. 
As  we  have  said,  the  ruling  in  Holder  v. 
American  Investment  Co.,  supra,  appears  to 
be  in  conflict  with  the  decision  in  the  earlier 
case  of  Webb  v.  Wilcher;  and,  if  so,  the 
older  case  would  prevail.  The  present  case, 
however,  differs  from  the  Holder  Case  in 
this  material  respect:  There  the  owner  of 
a  half  Interest,  in  certain  land  conveyed  a 
small  portion  of  it,  and  afterwards  devised 
the  entire  half  interest  describing  it  It 
was  held  that  the  devise  imported  on  its  face 
to  carry  title  to  all  of  such  Interest  in  the 
land  described,  and  therefore  conflicted  with 
the  former  deed.  In  the  case  at  bar  Her- 
schel  V.  Johnson  conveyed  the  land  in  con- 
troversy to  Armstrong  in  1847.  In  1880  he 
made  a  will  by  which  he  devised  and  be- 
queathed to  his  wife  "all  [his]  property,  both 
real  and  personal,  of  every  description,"  dur- 
ing her  life,  with  remainder  in  "whatever 
remains  of  said  property  undisposed  of  by 
her  as  herein  provided  for"  to  his  children. 
This  does  not  purport  on  its  face  to  devise 
any  specific  property,  or  to  describe  that  now 
Involved  in  controversy.  The  testator  only 
sought  by  his  will  to  pass  all  of  his  prop- 
erty, and  this  property  was  not  his.  There 
is  nothing  to  indicate  that  he  either  actually 
had  any  Interest  in  it  when  he  made  the 
will,  or  that  he  claimed  to  have  any.  It  was 
wild  land,  in  the  possession  of  no  one.  So 
that,  without  more,  a  mere  comparison  of 
his  previous  deed  with  his  will  would  lead  to 
the  conclusion  that  he  did  not  devise  this 
property  at  all.  If  not,  then,  of  course,  the 
deed  from  his  devisees  would  not  take  prece- 
dence over  his  antecedent  deed. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 
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SUPREMB  LODGB  KI^IGHTS  OF  PYTHI- 
AS ▼.  CRENSHAW. 
(Supreme  Court  of  Georgia.    Aug.  4,  1907.) 

1.  Insubance— Cause  of  Death— Death  "at 
Hands  of  Justice." 

Even  though  the  killing  by  the  husband  of 
the  paramour  of  the  wife  be  under  such  circum- 
stances that  the  law  would  class  the  act  aa  justi- 
fiable homicide,  such  killing  is  not  at  the  hands 
of  justice,  either  punitive  or  preventive.  Death 
by  the  punitive  hand  of  Justice  is  when  the  law 
commands  the  killing.  Death  by  the  hands  of 
prevent!^  justice  is  where  tb  law  permits 
the  killing.  In  each  instance  the  killing  must  ba 
by  some  person  authorized  to  carry  out  the  com- 
mands of  the  law,  or  who  is  permitted  by  the 
law  to  do  the  act  in  the  advancement  of  public 
justice. 

2.  Same. 

A  policy  of  life  Insurance  contained  the 
stipulation  that  *'if  death  is  caused  or  superin- 
duced at  the  hands  of  justice,  or  in  violation  of 
or  attempt  to  violate  any  criminal  law,''  the 
insurer  would  not  be  liable  for  the  full  amount 
of  the  policy,  but  only  for  an  amount  to  be 
computed  according  to  a  mode  prescribed  in  the 
policy.  The  insured  was  slain  by  a  husband,  ei- 
ther while  he  was  attempting  to  have  sexual 
intercourse  with  the  wife,  or  immediately  after 
the  act  of  sexual  intercourse  was  complete. 
Held,  that  the  death  of  the  insured  was  not 
caused  or  superinduced  in  the  violation  of,  or 
attempt  to  violate,  any  criminal  law,  within  the 
meaning  of  the  policy  as  properly  interpreted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  $  1957.] 

8.  Same— AcnoN  on  Cebtifigate— Pleading. 
In  the  petition  in  a  suit  on  a  certificats 
Imed  bv  a  benefit  society,  contadning  a  contract 
of  life  insurance,  the  plaintiff  alleged,  in  one 
para^^aph,  that  the  insured  was  a  member  in 

!ood  standing  and  the  certificate  was  in  full 
orce  at  the  time  of  the  death  of  the  insured, 
and,  in  another  paragraph,  that  the  plaintifc 
had  furnished  defendant  with  proof  of  the  death 
and  performed  all  the  conditions  of  the  contract, 
and,  in  still  another  paragraph,  that  all  assess- 
ments and  dues  were  duly  paid.  In  the  answer 
the  defendant  denied  that  the  insured  was  a 
member  in  good  standing  at  the  date  of  his 
death,  and  that  the  certificate  was  in  full  force, 
and  also  denied.  In  a  general  way,  the  allega- 
tions in  the  other  paragraphs.  Jield,  that  the 
denial  of  the  defendant  was  in  due  form,  and  the 
effect  of  the  same  was  to  place  upon  the  plain- 
tiff the  burden  of  proving  the  allegations  as 
made,  notwithstanding  they  were  general  in 
their  nature. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Colquit  Coun- 
t7;  R.  G.  Mitchell,  Judge. 

Action  by  Kate  Crenshaw  against  the  Su- 
preme Lodge  Knights  of  Pythias  on  a  bene- 
fit certificate.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  AflSrmed  in  part,  and 
reversed  in  part 

Kate  Crenshaw  brought  suit  against  the 
Supreme  Lodge  of  the  Knights  of  Pythias,  al- 
leging that  the  defendant  was  incorporated 
under  an  act  of  Congress,  with  an  ofilce  and 
place  of  doing  business  in  the  county  in  this 
state  in  which  the  suit  was  brought ;  that  it 
issued  a  benefit  certificate  and  policy  of  in- 
surance. Insuring  the  life  of  Perry  J.  Wil- 
liams in  the  sum  of  $2,000 ;  that  the  plaintiff 
\3  the  mother  of  the  insured  and  the  benefici- 
ary under  the  certificate;   that  the  insured 


was  a  member  In  good  standing  aa  February 
1,  1906,  on  which  date  he  departed  this  life; 
that  during  the  month  of  February,  and  sub* 
sequently  to  his  death,  the  plaintiff  furnish- 
ed proofs  of  death,  and  conformed  to  all  the 
conditions  of  the  certificate  as  required*  and 
all  assessments  and  dues  were  duly  paidL,  and 
the  defendant  has  not  paid  the  policy,  nor 
any  part  thereof.  Judgment  was  prayed  for 
the  $2,000,  with  interest  Attoched  to  the 
petition  as  an  exhibit  is  a  copy  of  the  certifi- 
cate, which  recites  that  It  is  issued  upon  the 
statements  and  agreements  contained  in  the 
application  for  the  same.  The  defendant  filed 
a  demurrer,  which  was  overruled,  and  the 
defendant  excepted.  It  also  filed  an  answer, 
in  which  it  admitted  the  allegations  as  to  its 
corporate  existence  and  place  of  business  In 
the  county  alleged,  and  that  it  had  Issued 
the  certificate  as  alleged.  It  denied  that  the 
insured  was  a  member  in  good  standing;  that 
the  policy  was  in  force  on  the  date  that  the 
insured  died;  that  ail  assessm^its  had  been 
paid;  and  that  proofs  of  death  had  been 
furnished.  It  admitted  that  the  policy  had 
not  been  paid,  and  denied  all  liability  there- 
under. It  also  filed  three  special  pleas  in  bar. 
The  first  alleged  that  hi  the  application  for 
the  certificate  was  the  following  provision: 
"It  is  agreed  that  if  death  is  caused  or  super- 
induced at  the  hands  of  Justice,  or  in  viola- 
tion of,  or  attempt  to  violate,  any  criminal 
law,  then  there  shall  be  paid'*  a  lower  sum 
than  the  face  of  the  policy,  to  be  calculated 
according  to  the  method  prescribed  in  th6  ap- 
plication. It  then  alleged  that  the  death  of 
the  insured  was  caused  or  superinduced  by 
the  hands  of  Justice,  for  that  he  was  shot  to 
death  by  R.  C.  Lindsay  while  be  was  engaged 
in  the  attempt  to  conunit  the  offense  of  adul- 
tery and  fornication  with  the  wife  of  the 
said  Lindsay,  who  discovered  them  under 
circumstances  showing  that  the  act  was  about 
to  begin,  and  the  said  Lindsay  acted  prompt- 
ly and  in  the  burst  of  passion  and  indignation 
which  overwhelmed  him  on  discovering  the 
outrage  which  had  been  done  him,  and  that 
the  killing  was  Justifiable.  The  plea  then  set 
forth  the  amount  that  is  admitted  to  be  due 
under  the  terms  of  the  policy,  which  amount 
the  defendant  tendered  to  the  plaintiff.  The 
second  special  plea,  after  setthig  forth  the 
stipulation  in  the  application  above  referred 
to,  and  also  making  tender  of  the  amount 
admitted  to  be  due  thereunder,  alleged  that 
the  death  of  the  insured  was  caused  or  super- 
induced in  the  violation  of  a  crin^inal  law, 
in  that  the  insured  was  shot  to  death  by 
Lindsay  immediately  after  he  had  committed 
the  offense  of  adultery  and  fornication  with 
Lindsay's  wife,  Lindsay  slaying  him  immedi- 
ately after  the  guilty  act  was  over,  and  in  the 
killing  he  acted  promptly  and  in  that  burst 
of  passion  and  indignation  that  overwhelmed 
him  on  discovering  the  outrage  that  was  done 
him,  and,  if  the  killhig  was  not  Justifiable, 
it  would  reduce  the  crime  from  murder  to 
manslaughter.    The  thhrd  sipecial  plea,  after 
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alleging  the  stlimlatioQ  In  the  appllcati<Hi 
above  referred  to,  and  making  tender  of  the 
amonnt  admitted  to  be  due  thereunder,  al- 
leged that  the  death  of  the  insured  was 
caused  or  superinduced  in  the  violation  of, 
or  attempt  to  violate,  the  criminal  laws  of 
this  state,  in  that  he  was  shot  to  death  by 
Lindsay  while  engaged  in  an  attempt  to  com- 
mit the  offense  of  adultery  and  fornication 
with  the  wife  of  Lindsay,  or  immediately 
after  he  had  committed  th^  offense.  The 
plaintiff  filed  demurrers  to  the  answer  and 
special  pleas,  which  were  sustained,  and  the 
plea  stricken.    The  def^dant  excepted. 

T.  H.  Parker,  for  plaintiff  In  error.  Shipp 
&  Kline  and  Bobt.  L.  Shipp,  for  defendant 
in  error. 

OOBB,  P.  J.  (after  stating  the  facts  as  above). 
1,  The  first  special  plea  set  up  the  defense 
that  the  insured  came  to  his  death  by  the 
hands  of  justice.  The  agreement  in  the  policy 
was  that,  if  the  death  was  "caused  or  super- 
induced at  the  hands  of  justice,*'  the  full 
amount  of  the  policy  could  not  be  recovered. 
The  Code  declares:  *'Death  by  suicide,  or 
by  the  hands  of  Justice,  either  punitive  or 
preventive,  releases  the  insurer  from  the  ob- 
ligation of  his  contract"  Civ.  Oode  1895,  S 
211&  It  is  contended,  not  that  the  death  of 
the  insured  was  the  result  of  the  adminis- 
tration of  punitive  Justice,  but  that  it  was 
the  result  ol  the  administration  of  preventive 
Justice,  that  the  law  allows  the  husband  to 
kill  his  wife's  paramour  undar  certain  cir- 
cumstances, and  the  killing,  under  these  cir- 
cumstances^  is  in  the  administration  of  pre- 
ventive Justice  within  the  meaning  of  the 
Code.  We  do  not  think  that  the  word  **pre- 
ventive"  in  the  CJode  is  to  be  given  this  in- 
terpretation. The  word  *'punitive"  certainly 
refers  to  death  inflicted  by  an  ofilcer  of  the 
law  in  obedience  to  the  commands  of  the 
law.  The  word  "preventive"  must  be  con- 
strued to  refer  to  a  killing  by  an  authorized 
ofllcer  of  the  law,  or  a  private  person  stand- 
ing for  the  time  being  in  the  attitude  of  a 
public  ofllcer;  as  a  member  of  the  sheriff's 
posse,  or  the  like,  under  those  circumstances 
where  the  law  authorizes  the  taking  of  hu- 
man life  in  the  advancement  of  public  justice. 
It  cannot  be  properly  interpreted  to  ever  in- 
clude a  killing  by  a  private  person  to  avenge 
or  prevent  a  private  wrong,  even  though  the 
circumstances  be  such  that  the  homicide  is 
justifiable.  This  section  is  to  be  construed 
in  connection  with  Pen.  Ck)de  1896,  {  70, 
which  enumerates  the  different  cases  of  Jus- 
tifiable homicide,  among  them  being  the  kill- 
ing of  a  human  b^ng  by  commandment  of 
the  law  in  execution  of  public  Justice,  and 
by  permission  of  the  law  in  the  advancement 
of  public  justice.  The  word  "preventive" 
was  used  to  convey  the  same  idea  as  is  con- 
veyed in  the  section  of  the  Penal  Ck>de  by 
the  word  "permission."  It  refers  to  a  killings 
done  in  the  advancement  of  public  Justice, 
and  therefore  must  be  a  killing  by  an  ofllcer. 


or  s<Mne  one  having  tlie  rights  of  an  officer 
who  is  authorized  to  take  human  life  in  the 
advancement  of  public  justice^  and  not  by  a 
private  individual  merely  to  prevent  a  pri- 
vate wrong,  although  the  act  constituting 
it  may  be  also  a  public  offense. 

2.  The  second  special  plea  sets  forth,  as 
a  reason  why  the  defendant  is  not  liable 
for  the  full  amount  of  the  policy,  that  the 
killing  '*was  caused  or  superinduced  in  ttfe 
violation  of  a  criminal  law,"  in  that  the  in- 
sured had  committed  the  offense  of  adultery 
and  fornication  with  the  wife  of  Lindsay, 
and  that  Lindsay  had  slain  him  immediately 
after  the  act  was  over.  The  third  special 
plea  set  up  that  the  killing  "was  caused  or 
superinduced  in  the  violation  of,  or  an  at- 
tempt to  violate,  the  criminal  laws  of  the 
state,"  In  that  the  insured  was  engaged  in 
an  attempt  to  commit  the  offense  of  adultery 
and  fornication  with  the  wife  of  Lindsay^ 
and  was  killed  immediately  after  the  offense 
had  been  committed.  Certificates  issued  by 
benefit  societies  usually  contain  a  stipulation 
that  the  society  shall  not  be  liable  in  case 
of  death  of  a  member  while  engaged  in,  or 
in  consequence  of,  an  unlawful  act  A  con- 
tract having  such  a  stipulation  is  not  void- 
ed by  the  mere  fact  that  at  the  time  of  the 
death  of  the  member  he  was  violating  the 
law.  If  the  death  occurred  from  some  cause 
other  than  such  violation.  The  rule  seems  to 
be  that,  in  order  to  relieve  the  society,  the 
violation  of  the  law  must  be  such  as  to  prox- 
imately lead  to  the  death  of  .the  insured  by 
bringing  him  into  danger  of  losing  his  life; 
that  Is,  the  act  of  the  insured  must  be  of 
such  a  character  as  to  increase  the  risk  of 
the  insurer,  and  be  entered  into  under  such 
circumstances  that  the  insured  must  have 
known  that  the  act  he  was  committing  was 
of  such  character  as  to  bring  him  into  danger 
of  losing  his  life.  In  Bloom  v.  Franklin  Life 
Ins.  Co.,  97  Ind.  478,  it  was  said :  "A  known 
violation  of  a  positive  law,  whether  the  law 
is  a  civil  or  a  criminal  one,  avoids  the  policy 
if  the  natural  and  reasonable  consequences 
of  the  violation  are  to  increase  the  risk.  A 
violation  of  law,  whether  the  law  is  a  civil 
or  a  criminal  one,  does  not  avoid  the  policy 
if  the  natural  and  reasonable  consequence  of 
the  act  does  not*  increase  the  risk."  In  that 
case  the  insured  was  killed  while  committing 
an  assault  and  battery  upon  a  member  of  the 
family  of  the  slayer;  he  being  a  brother-in- 
law  of  the  assaulted  woman.  The  act  of  the 
insured  was  held  in  that  case  to  be  the 
proximate  cause  of  his  death,  within  the 
meaning  of  the  law,  upon  the  theory  that  the 
man  who  makes  a  violent  assault  upon  a 
woman  knows  that  he  puts  his  own  person 
and  life  in  danger;  for  any  male  relative, 
and  even  a  stranger,  may  interfere  to  pre- 
serve the  life  of  the  assaulted.  It  was  said 
in  that  case:  "The  natural  result  of  such  an 
illegal  act  as  that  of  the  assured  therefore 
was  to  bring  his  person  into  danger,  and  as 
death  resulted  his  own  act  was  the  proximate 
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cause."  We  do  not  entirely  agree  with  the 
conclusion  reached  in  that  case.  In  Griffin 
y.  Western  Mutual  Ass'n,  20  Neb.  620,  31  N. 
W.  122,  67  Am.  Rep.  848,  the  insured,  with 
an  accomplice,  went  to  the  state  treasury  at 
the  capitol,  and  presented  pistols  and  de- 
manded money  of  the  treasurer.  He  de- 
livered it  to  them,  and  they  started  away 
with  it,  and  had  nearly  reached  the  door 
of  the  capitol  when  they  were  fired  upon 
by  a  policeman,  and  the  insured  was  killed. 
It  was  held  that  the  policy  was  not  avoided 
under  a  stipulation  providing  that  it  should 
be  void  if  the  insured  should  "die  while  vio- 
latlitg  any  law."  The  death  of  the  insured 
in  that  case  would  not  have  occurred  except 
for  the  crime  committed  by  him,  but  his 
death  was  not  the  reasonable  and  natural 
consequence  of  the  crime  committed.  In 
Goetzman  v.  Conn.  Mut.  Life  Ins.  Co.,  3  Hun 
(N.  Y.)  515,  the  policy  provided  that  there 
should  be  no  liability  if  the  insured  should 
die  **in  consequence  of  his  violation  of  any 
law."  It  appeared  that  the  insured  was  kill- 
ed by  a  husband  immediately  after  he  had 
.criminal  intercourse  with  the  slayer's  wife; 
and  it  was  held  that  the  killing  could  not 
be  treated  as  the  natural  and  legitimate  ef- 
fect of  the  act  of  adultery.  Gilbert,  J.,  In  the 
opinion,  says :  "If  the  assured  had  been  kill- 
ed a  week  or  a  year  after  the  injury,  for  the 
same  cause,  it  would  have  been  quite  as  di- 
rect a  result  thereof  as  when  it  was  done. 
In  short,  the  proposition  that  a  man,  who 
has  been  thus -wantonly  killed  by  another, 
without  necessity  or  lawful  excuse,  died  in 
consequence  of  his  own  act.  Is  logically  con- 
tradictory, unless  it  be  admitted  that  the 
killing  of  an  adulterer  follows  his  offense  in 
the  ordinary  sequence  of  event&  That  ad- 
mission we  are  not  prepared  to  make."  See, 
also,  in  this  connection,  Niblack  on  Ace.  Ins. 
&  Ben.  Soc.  (2d  Ed.)  S  157 ;  Insurance  Go.  v. 
Bennett,  90  Tenn.  256,  16  S.  W.  728,  25  Am. 
St  Rep.  685 ;  Insurance  Go.  v.  Seaver,  86  U. 
S.  531,  22  L.  Ed.  155;  Supreme  Lodge  Knights 
of  Pythias  v.  Bradley,  83  S.  W.  1055,  73  Ark. 
274,  67  L.  R.  A.  770,  108  Am.  St  Rep.  38; 
Prudential  Life  Ins.  Go.  v.  Higbee,  22  Ky. 
Law  Rep.  495,  57  S.  W.  614;  Davis  v.  Modem 
Woodman  of  America,  98  Mo.  App.  713,  73 
S.  W.  923;  Cluff  v.  Mutual  Benefit  Life  Ins. 
Go.,  13  Allen  (Mass.)  308;  Brown  v.  Supreme 
Lodge  Knights  of  Pythias,  83  Mo.  App.  633. 
It  is  deducible,  from  the  authorities,  that  a 
stipulation  of  the  character  now  under  con- 
sideration must  be  given  a  reasonable  con- 
struction, and  that  the  liability  of  the  com- 
pany is  not  to  be  discharged,  unless  the 
violation  of  the  law  consisted  in  an  act  of 
wbich  the  death  of  the  insured  was  the  rea- 
sonable and  legitimate  consequence.  If  the 
insured  does  an  act  wbich  is  a  violation  of 
the  law,  and  which  he  knows  puts  his  life  in 
peril  at  the  time  that  he  commits  It.  the 
company  is  not  liable  under  a  policy  contain- 
ing a  stipulation  of  the  character  now  be- 
fore us.    But  there  must  be  something  in  the 


act  itself,  independent  of  other  circumstan- 
ces, which  makes  the  death  the  reasonable 
consequence.  Death  may  follow  the  com- 
mission of  any  violation  of  law,  when  the 
offense  is  a  felony;  for  the  arresting  officer 
is  authorized  to  kill  under  certain  circum- 
stances in  order  to  effectuate  an  arrest,  as  in 
the  case  where  the  insured  robbed  the  State 
Treasurer  he  knew  that  under  the  law  of 
the  land  an  arresting  officer,  or,  in  some  cir- 
cumstances, even  a  private  person,  would 
have  the  right  to  slay  him  in  order  to  take 
him;  but  his  death  resulting  from  the  effort 
to  arrest  him  was  not  the  reasonable  and 
legitimate  consequence  of  the  robbery  that 
he  had  committed  a  few  minutes  before. 
One  who  commits  the  offense  of  adultery 
with  a  married  woman  well  knows  that  his 
life  is  imperiled  if  the  outraged  husband  take 
the  guilty  pair  in  the  unlawful  act,  or  at  its 
beginning,  or  at  its  conclusion;  but  it  cannot 
be  said  as  a  matter  of  law  that  the  killing 
of  the  adulterer  is  the  natural  and  legitimate 
consequence  of  the  illicit  intercourse  between 
him  and  the  wife  of  the  wronged  husband. 
Death  may  result,  but  it  can  be  no  more  said 
that  death  of  the  adulterer  at  the  hands  of 
the  husband  is  the  reasonable  and  legitimate 
consequence  of  the  act  of  adultery  than  it 
can  be  said  that  the  death  of  a  felon  at  the 
hands  of  an  arresting  officer  is  the  reason- 
able and  legitimate  consequence  of  the  felony 
committed.  Death  does  not  follow  in  the  or- 
dinary sequence  of  events  any  more  in  the 
one  case  than  in  the  other.  In  Gresham  v. 
Equitable  Accident  Ins.  Ck>.,  87  Ga.  497,  13 
S.  E.  752,  13  L.  R.  A.  838,  27  Am.  St  Rep. 
263,  the  policy  excepted  from  the  risk,  death, 
or  injury  which  may  have  been  caused  by 
fighting.  The  ruling  in  that  case  was  simply 
that  such  a  stipulation  refers  to  voluntaiy 
fighting  by  the  insured,  or  involuntary  fight- 
ing brought  on  wholly  or  partially  by  his 
fault  or  temerity,  or  fighting  for  which  he  is 
partially  responsible,  either  as  a  volunteer  or 
a  rash  speaker  or  as  a  wrongdoer.  Fighting 
is  an  act  which,  in  its  nature  and  essence, 
is  calculated  to  bring  on  injury  or  death. 
Fighting  under  any  circumstances  may  be  at- 
tended with  disastrous  consequences.  Death 
resulting  from  a  fight  is  the  natural  and  le- 
gitimate consequence  which  is  to  be  expected. 
There  is  nothing  in  the  crime  of  adultery, 
although  a  violation  of  the  law  of  the  land 
and  a  great  moral  wrong,  which  in  its  essence 
is  calculated  to  produce  the  death  of  the 
adulterer.  Under  some  circumstances  it  may 
be  the  occasion  of  the  death  of  the  adulterer, 
but  his  death  is  not  the  natural  and  legiti- 
mate consequence  of  the  adultery  itself. 
There  was  no  error  in  striking  the  special 
pleas. 

3.  The  certificate  declared  that  it  was  is- 
sued upon  evidence  received  that  tbe  insur- 
ed was  "a  member  in  good  standing"  of  the 
order.  In  one  of  the  paragraphs  of  the  peti- 
tion it  was  alleged  that  the  insured  "was  a 
member  in  good  standing,**  and  that  tbe  poll- 
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cy  and  certificate  were  in  full  force  and  effect 
"on  the  date  that  the  insured  died."  The  an- 
swer to  this  paragraph  denied  that  the  in- 
sured '^as  a  member  in  good  standing" 
and  that  the  policy  was  in  full  force  on  the 
date  alleged.  There  was  a  demurrer  to  this 
paragrapli,  upon  the  ground  that  it  did  not 
distinctly  answer  the  averments  in  the  peti- 
tion, but  is  simply  a  general  denial,  and  did 
not  put  the  defendant  on  notice  of  why  the 
policy  was  not  in  force.  Since  the  pleading 
act  of  1893  it  is  not  permissible  for  a  defend- 
ant to  file  what  was,  in  the  common-law  prac- 
tice, a  plea  of  the  general  issue.  He  cannot 
come  in  and  file  a  plea  merely  that  he  is  not 
indebted,  and  thus  put  the  plaintiff  upon 
proof  of  all  the  material  averments  in  the 
petition.  He  is  allowed,  however,  to  deny 
every  fact  alleged  in  the  petition,  and  he 
may  interpose  his  denial  by  applying  the 
same  to  .each  paragraph  or  each  allegation; 
or  he  may,  in  one  paragraph  of  his  answer, 
deny  all  of  the  averments  in  every  para- 
graph of  the  petition.  Giv.  Code  1895,  i  5051. 
Whatever  the  plaintiff  alleges  he  has  a  right 
to  deny,  and,  if  denied,  the  law  places  the 
burden  upon  the  plaintiff  of  proving  the  al- 
legation, provided  it  is  material  in  itself,  or 
the  plaintiff  has  made  it  material  in  the  man- 
ner in  which  he  alleges  it  The  plaintiff 
saw  proper  to  allege  that  the  Insured  was  a 
member  of  the  order  in  good  standing  at  the 
time  of  his  death.  The  fact  that  he  was  a 
member  in  good  standing  may  be  made  up 
of  a  number  of  facts,  but  the  plaintiff  has 
seen  proper  simply  to  make  a  general  allega- 
tion. This  was,  in  effect,  the  plaintiff  saying 
to  the  defendant:  "Deny  this  allegatioo, 
and  proof  will  be  introduced  to  support  the 
same."  If  the  plaintiff  had  seen  proper  to 
allege  those  things  which  constituted  good 
standing,  the  defendant  would  have  been  re- 
quired either  to  admit  or  deny  each  one  of 
the  facts  going  to  make  up  this  -status.  But, 
having  rested  simply  upon  the  general  alle- 
gation that  the  insured  was  in  good  stand- 
ing, the  defendant  had  a  right  to  interpose  a 
denial  to  the  allegation  as  made,  and  thus 
Impose  the  burden  upon  the  plaintiff  to  sus- 
tain, by  proof,  the  allegation.  This  is,  in  no 
sense,  an  evasive  answer.  It  is  a  direct  an- 
swer. If  the  defendant  had  answered  that 
it  could  neither  admit  nor  deny,  the  answer 
would  have  been  evasive;  for  the  facts 
which  constituted  good  membership  are  pecul- 
iarly within  the  knowledge  of  the  officers  of 
the  order,  and  the  defendant  would  not  be 
permitted  to  put  the  burden  of  proof  upon' 
the  plaintiff  by  a  merely  evasive  answer. 
But  the  answer  denies  the  allegation  as 
made,  and  the  allegation  as  made  must  be 
proved  to  the  extent  that  may  be  necessary 
to  show  a  prima  facie  case  of  liability  under 
the  policy.  The  defendant  cannot,  under  this 
denial,  set  up  any  affirmative  defense  grow- 
ing out  of  a  breach  of  the  conditions  of  the 
policy  or  otherwise.  What  is  said  in  refer- 
ence to  this  portion  of  the  answo:  will  also 


apply  to  those  portions  which  deny  that  pro<tf 
of  def^th  had  been  submitted  and  that  all 
dues  had  been  paid,  etc  The  court  erred  in 
striking  those  portions  of  the  answer  refer 
red  to  in  this  division  of  the  opinion. 

Judgment  affirmed  in  part  and  reversed 
in  part    All  the  Justices  concur. 

(129  Qa.  62) 
DABNBLL  v.  COLUMBUS  SHOW  CASE  CO. 
(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

1.  Landlobd    and    Tenant  —  Liabiutt    or 

LaNDLOBD^LBASB— CONSTBUCnON. 

A  lease  of  a  tenement  carries  with  it  an 
implied  grant  of  the  right  to  light  and  air  from 
the  adjoining  land  of  the  landlord,  where  the 
situation  ana  habitual  use  of  the  demised  tene- 
ment  is  such  that  the  right  to  light  and  air  is 
essential  to  the  beneficial  enjoyment  of  the  leased 
tenement. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Basements,  S  58.] 

2.  SAH]^-^LIABILITT    OT   LESBEK. 

One  who  subsequentiy  rents  the  adjoining 
land  is  invested  with  no  greater  privileges  than 
his  landlord,  and  is  liable  to  his  neighbor  ten- 
ant in  damages  resulting  from  interference  with 
the  latter's  implied  easement. 
8.  Same— PuNmvB  Damages. 

Ordinarily  the  damage  recoverable  is  the 
depreciated  rental  value  of  the  tenement;  but, 
if  the  instrumentality  which  obstructs  the  li)?ht 
and  air  be  so  constructed  as  to  project  the  rain- 
water through  the  window  of  the  tenement,  to 
the  injury  of  the  tenant's  bedroom  furnishings 
and  to  his  personal  discomfort,  and  this  is  done 
with  the  view  of  causing  the  tenant  to  abandon 
his  lease,  punitive  damages  .may  be  allowed. 

[ESd.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  i  145.] 

4.  Sake. 

Some  of  the  special  demurrers  were  well 
taken,  and  others  should  have  been  overruled. 
(SyUabus  by  the  Court) 

Error  from  Superior  Court,  Muscogee  Coun- 
ty;  W.  A.  Little,  Judge. 

Action  by  S.  W.  Darnell  against  the  Colum- 
bus Show  Case  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

G.  Y.  Tlgner,  for  plaintiff  in  error.  Charl- 
ton B.  Battle,  for  defendant  in  error. 

EVANS,  J.  The  case  made  by  the  petition 
was  substantially  this:  The  owner  of  two 
adjoining  lots  leased  them  separately  to  the 
plaintiff  and  the  defendant;  the  lease  to  the 
plaintiff  being  prior  to  that  of  the  defendant 
Upon  the  lot  demised  to  the  plaintiff  was  a 
three-room  tenement,  which  was  used  as  a 
dwelling  house.  The  only  means  of  lighting 
and  ventilating  two  rooms  thereof  was  by  a 
single  window  in  each  room,  which  overlook- 
ed the  premises  demised  to  the  defendant. 
The  defendant,  being  a  manufacturing  cor- 
poration dealing  in  lumber,  piled  a  quantity 
of  lumber  on  the  lot  rented  by  it  in  such  a 
manner  as  to  obstruct  the  light  and  air  neces- 
sary for  the  use  and  enjoyment  of  the  tene 
ment  by  the  other  tenant,  and  to  cause  rain- 
water to  drip  into  the  house,  rendering  the 
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house  damp,  unwholesome,  unhealthy,  and 
uncomfortable.  Other  matters  were  also  al- 
leged, which  will  be  noticed  In  a  discussion  of 
the  special  demurrers  filed.  The  defendant 
demurred  both  generally  and  specially  to  the 
petition.  The  demurrers  were  sustained,  and 
the  petition  dismissed. 

The  complaining  tenant  was  a  tenant  by 
the  year,  and  does  not  claim  an  express  grant 
to  an  easement  of  light  and  air.  Whatever 
right  he  may  have  to  prevent  his  neighbor 
tenant  from  obstructing  his  window  must  be 
founded  upon  an  implied  grant  of  an  ease- 
ment in  the  use  and  enjoyment  of  light  and 
ventilation  over  the  adjoining  land  of  his 
landlord  at  the  time  of  his  lease.  There  is 
much  conflict  in  the  American  cases  on  the 
question  of  implied  grant  of  these  easements. 
In  many  Jurisdictions  it  is  held  that  a  lease 
of  land  upon  which  is  a  building  depending 
for  its  light  and  air  on  windows  therein, 
which  overlook  adjoining  land  of. the  land- 
lord, does  not  include  any  right  of  light  and 
air  through  such  windows^  unless  expressly 
granted  in  the  lease.  Myers  v.  Gemmell,  10 
Barb.  537;  Keiper  v.  Klein,  51  Ind.  316; 
Keating  v.  Springer,  146  111.  481,  84  N.  E.  805, 
22  Ix  R.  A.  544,  37  Am.  St.  Rep.  175.  Other 
courts  lay  down  the  doctrine  that  there  is  an 
implied  grant  in  a  lease  of  tfie  right  to  light 
and  air  from  the  adjoining  land  of  the  land- 
lord, where  the  situation  and  habitual  use  of 
the  demised  premises  Is  such  that  the  right 
to  light  and  air  is  necessary  to  the  beneficial 
enjoyment  of  the  leased  premises.  Case  v. 
Minot,  158  Mass.  577,  33  N.  E.  7jOO,  22  L.  R.  A. 
536.  See  note  to  this  case  in  22  L.  R.  A.  536, 
where  many  of  the  cases  are  collated.  The 
question  of  an  implied  grant  of  easement  of 
light  and  air  was  before  this  court  In  Turner 
V.  Thompson,  58  Ga.  268,  36  Am.  Rep.  297. 
In  that  case  it  was  held  that  "where  an  ex- 
ecutrix sold  half  a  lot  of  land,  with  a  tene- 
ment thereon  having  windows  opening  upon 
the  other  half  lot,  and  bought  the  other  half 
herself  at  the  same  sale,  she  will  be  estop- 
ped from  obstructing  the  passage  of  light  and 
air  through  such  windows,  if  those  windows 
were  necessary  to  the  admission  of  sufficient 
light  and  air  for  the  reasonable  enjoyment  of 
the  tenement  which  she  sold ;  allter,  if  suffi- 
cient light  and  air  can  be  derived  from  other 
windows  opened,  or  which  could  conveniently 
be  opened,  elsewhere  in  the  tenement  to  make 
the  rooms  reasonably  useful  and  enjoyable." 
The  principle  deduced  from  this  decision  has 
been  incorporated  In  Civ.  Code  1895,  $  3046, 
as  follows:  "A  right  to  the  easement  of  light 
and  air  over  another's  land  through  ancient 
lights  or  windows  is  not  acquired  by  prescrip- 
tion; but  where  one  sells  a  house,  the  light 
necessary  for  the  reasonable  enjoyment 
whereof  is  derived  from  and  across  adjoining 
land  then  belonging  to  the  same  owner,  the 
easement  of  light  and  air  over  such  vacant 
lot  passes  as  an  incident  to  the  house  sold, 
because  necessary  to  the  enjoyment  thereof." 
The  principle  here  stated  is  equally  applicable 


to  a  case  where  the  owner  of  two  adjoining 
lots  leases  one  upon  which  there  Is  a  dwelling 
house  dependable  upon  a  window  overlooking 
the  adjoining  lot  for  light  and  air.  Indeed,  the 
reason  for  the  rule  is  more  cogent  in  a  case  of 
tenancy  than  of  purchase.  Where  one  pur- 
chases a  tenement  depending  for  light  and 
air  upon  a  window  overlooking  the  adjoining 
land  belonging  to  his  grantor,  in  order  to  pre- 
vent closing  the  window,  he  must  show  that 
he  cannot  get  light  and  air  elsewhere  over 
his  own  land ;  that  it  is  a  real  necessity  that 
he  get  it  at  this  easement;  that  he  cannot 
get  other  lights  to  his  own  building  over  his 
own  property  at  a  reasonable  cost  Thompson 
V.  Turner,  69  Ga.  223.  A  tenant,  without  his 
landlord's  consent,  cannot  change  and  alter 
the  demised  tenement  in  any  material  respect. 
Certainly  he  Is  under  no  duty  to  alter  the  de- 
mised tenement  to  meet  any  exigency  pro- 
duced by  the  act  of  his  landlord  to  escape  its 
consequences.  The  tenant  Is  entitled  to  the  use 
of  the  tenement  with  such  necessary  priv- 
ilges  accruing  from  its  situation  to  adjoining 
land  of  his  landlord  at  the  time  of  the  demise, 
and  the  landlord  cannot  deprive  him  of  the 
enjoyment  thereof  by  changing  the  situation 
tn  such  a  materia^  way  as  practically  to  make 
the  tenement  unfit  for  use. 

We  have  thus  far  discussed  the  matter  as 
If  the  complaint  of  the  tenant  were  against 
his  landlord,  instead  of  against  a  tenant  who 
subsequently  rented  from  his  landlord.  It 
is  not  charged  in  the  petition  that  the  com- 
mon landlord  consented,  expressly  or  im- 
pliedly, to  the  commission  of  the  acts  com- 
plained of,  nor  connived  thereat  From  the 
doctrine  that  a  landlord  is  not  responsible 
for  the  acts  of  strangers,  it  would  follow 
that  a  tortious  act  done  by  one  tenant  to 
another  tenant  of  a  common  landlord,  with- 
out the  authority,  consent,  or  connivance  of 
the  landlord^  is  not  the  latter's  tort,  but  the 
tort  of  him  who  does  the  act  Perry  ▼. 
Wall,  68  Ga.  70.  However,  if  the  conunon 
landlord  cannot  use  his  adjoining  land  In 
such  a  manner  as  to  shut  out  necessary  light 
and  air  from  a  dwelling  house  which  he  has 
rented,  one  who  thereafter  rents  the  adjoin- 
ing land  has  no  greater  right  or  privilege 
in  respect  thereto  than  his  landlord  possess- 
ed. It  follows,  therefore,  that  the  defendant 
cannot  Justify  its  act  under  the  lease. 

The  petition  should  not  have  been  dismiss- 
ed on  general  demurrer  for  another  reason. 
It  was  alleged  that  the  lumber  was  piled  in 
such  a  way  as  to  cause  the  rainwater  to  be 
thrown  through  the  window  of  the  plalntlflTs 
bedroom,  "thereby  wetting  petitioner's  bed- 
room floor  and  his  bedding  and  bedroom 
furnishings,  and  rendering  petitioner's  said 
house  and  bedroom  especially  damp,  dose, 
stuffy,  unwholesome,  and  unhealthy,  and 
exceedingly  uncomfortable,  to  his  great  an- 
noyance, and  to  the  disturbance  and  viola- 
tion of  his  right  to  the  full,  free,  comfort- 
able, and  reasonable  enjoyment  of  his  said 
dwelling  house  and  home."    Here  is  charged 
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a  distinct  physical  Invasion  and  Interference 
wltb  the  plaintiff's  possession,  which  ia  a 
positive  tort  Although  a  tenant  has  no  es- 
tate In  the  land,  he  Is  the  owner  of  Its  use 
for  the  term  of  his  rent  contract,  and  can 
recover  damages  for  any  injury  to  such  use 
resulting  from  a  physical  Invasion  of  his 
possession.  See  Bentley  v.  Atlanta,  92  Qa. 
623,  18  a  E.  1013. 

There  were  several  special  demurrers  to 
the  petition.  One  was  directed  to  the  alle- 
gations respecting  the  plaintiff's  condition  In 
life,  and  the  nature  of  his  vocation.  Simply 
that  the  plaintiff  is  a  poor  man,  and  his  em- 
ployment is  that  of  a  night  watchman,  which 
requires  him  to  sleep  in  the  day,  would  not 
make  the  defendant  liable  In  damages  for 
the  Interference  of  his  slumbers  caused  by 
the  noises  incident  to  the  operation  of  a  lum- 
ber yard.  Hence  the  sixteenth  and  twenti- 
eth paragraphs  were  subject  to  the  special 
demurrers  aimed  at  them.  The  allegations 
that  the  plaintiff  had  previously  occupied 
the  same  house  as  a  tenant  for  many  years 
in  the  past,  and  was  attached  to  the  same, 
was  entirely  irrelevant,  and  properly  strick- 
en on  demurrer. 

The  allegation  in  the  seventeenth  para- 
graph, that  the  plaintiff  had  renewed  his 
lease  for  another  term,  does  not  aid  his 
case.  When  he  renewed  the  lease,  he  took 
the  premises  as  he  found  them,  and  cannot 
complain  of  conditions  existing  at  the  time 
of  the  renewal  of  his  lease  contract 

The  twenty-second  paragraph  of  the  i>e- 
tition  declared  that  the  various  acts  and 
deeds  set  forth  and  complained  of,  both  in 
themselves  and  In  the  Intent  with  which 
they  were  done,  constitute  aggravating  cir- 
cumstances entitling  petitioner  to  additional 
damages  for  which  he  sues.  The  mere 
wrongful  obstruction  of  the  plaintiff's  light, 
without  more,  would  not  make  the  defendant 
liable  In  punitive  damages.  But  if,  as  charg- 
ed in  the  petition,  the  lumber  was  piled 
so  as  not  only  to  exclude  light  and  air  from 
the  plaintiff's  dwelling,  but  also  to  throw 
the  rainwater  into  his  bedroom,  and  this 
was  done  by  the  defendant  for  the  purpose 
of  harassing  the  plaintiff  with  a  view  of 
causing  him  to  abandon  his  lease,  that  the 
defendant  might  get  possession  of  the  prop- 
erty, it  would  be  in  the  province  of  the  Jury 
to  allow  punitive  damages. 

Tlie  other  special  demurrers  to  which  no 
special  reference  has  been  made  should  have 
been  overruled. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(129  Ga.  58) 

ANDREWS  CO.  et  al.  v.  NATIONAL  BANK 

OF  COLUMBUS. 

(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

1.  GoBPOBATiONB  — Indebtedness  — NoTB    of 

Peesidbnt. 

Where  A.  obtains  money  from  a  bank  and 
Elves  therefor  a  note  under  seal,  sij^ed  by  A. 
Individually,  and  pledges,  as  collateral  security 


lor  tiM-psTment  of  said  note,  stock  in  a  corpora- 
tioo,  wmcn  stock  is  the  property  of  A.,  the  debt 
represented  by  the  note  Is  the  individual  debt  of 
A.,  and  cannot  be  enforced  against  the  corpora- 
tion, of  which  A.  is  the  president ;  and  this  rule 
is  not  affected  by  general  recitals  in  the  peti- 
tion that  the  money  so  obtained  was  for  the  use 
and  benefit  of  the  corporation,  and  was  so 
understood  at  the  time,  and  that  the  same  was 

C'  ced  to  the  credit  of  the  corporation  on  the 
ka  of  the  bank. 

2.  Same— Rights  of  Pledgee  of  Stock. 

A  pledgee  of  stock  has  the  right  to  maintain 
an  action,  and  to  invoke  the  application  of  ap- 
propriate equitable  remedies  tor  the  preserva- 
tion of  the  assets  of  the  company,  and  the  pre- 
vention of  their  passing  out  of  tne  hands  of  the 
corporation  under  terms  of  a  sale  which  was  the 
result  of  a  ^'combination  and  confederation"  to 
destroy  the  value  of  the  stock  of  the  corpora- 
tion, and  a  fraud  on  the  rights  of  the  pledgee. 

3.  EQumr  —  Bill  —  Multifabiousness  — 

MiSJOIIIDKB  of  PaBTIBB. 

The  petition  was  not  open  to  attack  by  de- 
murrer upon  the  grounds  that  it  was  multi- 
farious, and  that  there  was  a  misjoinder  of  par- 
ties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  §§  340^79.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Muscogee 
County;  H.  H.  Swift,  Judge  pro.  hac. 

Action  by  the  National  Bank  of  Columbus 
against  the  Andrews  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.     Affirmed. 

The  National  Bank  of  Columbus  filed  an 
equitable  petition  against  the  defendants  An- 
drews Company,  a  corporation,  Ernest  An- 
drews, Lane,  Bagley,  and  others,  as  individu- 
als, seeking  to  obtain  Judgment  against  them 
on  certain  promissory  notes,  and  against 
these  and  other  defendants,  Schuessler  and 
Roberts,  to  have  an  alleged  fraudulent  sale 
of  the  assets  of  the  Andrews  Company  to  the 
last  two  named  defendants  set  aside,  and  to 
have  a  receiver  appointed  to  take  charge  of 
the  assets  of  said  company;  and  praying,  al- 
so, that  Ernest  Andrews,  Schuessler,  and 
Roberts  be  required  to  account  for  all  sales 
of  goods  belonging  to  said  Andrews  Com- 
pany made  by  them  since  the  date  of  the  al- 
leged fraudulent  transfer  to  said  Schuessler 
and  Roberts.  The  material  allegations  of 
the  petition  are  as  follows:  That  about  the 
27th  day  of  August,  1900,  Ernest  Andrews, 
president  of  the  Andrews  Company,  obtained 
from  petitioner  the  sum  of  $2,500,  as  a  loan. 
He  ''asked  the  officers  of  petitioner  to  take 
his  individual  note  for  this  sum,  •  •  • 
but  petitioner  states  that,  although  said  note 
was  taken  from  said  Ernest  Andrews  indi- 
vidually, the  same  represented  a  debt  of  the 
Andrews  Company."  In  September,  1900, 
said  Andrews  obtained  from  petitioner  an 
additional  loan  of  $2,600,  "and  petitioner 
avers  that,  although  the  said  Ernest  Andrews 
gave  his  individual  note  for  the  said  last- 
mentioned  sum,  the  same  was  also  a  debt  of 
the  said  Andrews  Company.*'  In  both  of 
these  instances  the  notes  given  to  plaintiff 
were  under  seal,  and  signed  by  Ernest  An- 
drews  individually;    and  in  each  case  he 
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^'deposited  with  petitioner  $10,000  of  tire  cap- 
ital stock  of  said  Andrews  Company,  which 
bad  been  issued  to  him,  as  collateral  secur- 
ity*' for  said  loans.  Again,  in  August,  1902, 
Ernest  Andrews  applied  to  petitioner  for  an 
additional  loan  of  $5,000;  but  "petitioner  al- 
ready held  the  notes  of  the  said  Ernest  An- 
drews for  $5,000,  as  above  stated,  and  was 
unwilling  to  take  his  note  for  any  additional 
amounts,  and  he  [Andrews]  then  stated  to 
petitioner  that  the  money  was  for  the  An- 
drews Company,  but  that  he  did  not  want  to 
increase  its  indebtedness,  and  that  he  would 
■therefore  procure  the  notes  of  certain  em- 
ployes of  the  corporation,"  to  wit,  Lane,  Bag- 
ley,  and  three  others,  "for  the  sum  of  $1,000 
each,  which  notes  would  be  indorsed  by  him» 
and  that  he  would  deposit,  as  security  there- 
for, stock  in  the  Andrews  Company  to  the 
amount  of  $5,000,  which  had  been  issued  to 
said  parties."  In  pursuance  of  this  agree- 
ment, petitioner  advanced  $5,000,  and  took 
the  notes  of  said  employes,  Lane,  Bagley,  and 
others,  each  of  said  parties  giving  44  notes 
for  the  sum  of  $25,  and  one  note  for  the  sum 
of  $24.  All  of  said  notes  were  under  seal, 
and  signed  by  said  parties  individually,  and 
Indorsed  by  Ernest  Andrews,  and  $5,000  of 
stock  in  the  Andrews  Company,  which  had 
been  issued  to  said  parties,  $1,000  each,  was 
deposited  as  collateral  security  for  said  notes. 
In  May,  1003,  said  Andrews  represented  to 
petitioner  that  the  assets  of  the  Andrews 
Company  amounted  to  $57,000,  and  that  the 
liabilities  were  about  $24,000,  but  that  $10,- 
000  of  this  indebtedness  was  due  to  W.  T. 
Roberts,  one  of  the  directors  of  the  Andrews 
Company,  and  that  Roberts  was  willing  to 
take  $10,000  of  preferred  stock  in  said  com- 
pany in  settlement  of  said  debt;  "the  said 
Andrews  stating  at  the  time  that  the  compa- 
ny would  increase  its  capital  stock  to  $40,-^ 
000,  including  said  preferred  stock,  and  that 
the  only  effect  of  said  preferred  stock  would 
be  to  entitle  the  holder  thereof  to  an  8  per 
cent  dividend  before  any  dividends  or  profits 
were  paid  to  the  other  stockholders."  And 
petitioner  thereupon  surrendered  the  certifi- 
cates of  stock  held  by  It  as  collateral,  and 
other  certificates  were  delivered  to  it  in  lieu 
of  those  surrendered,  the  new  certificates  be- 
ing marked  "Common,"  and  the  stock  of  said 
company  was  increased  to  $40,000.  Subse- 
quently Andrews  paid  petitioner  $500  on  the 
notes  signed  by  him,  and  petitioner  surren- 
dered $2,000  of  the  stock  held  by  it  as  col- 
lateral, leaving  $23,000  of  the  stock  in  the 
Andrews  Company  in  the  hands  of  the  peti- 
tioner as  security  for  the  balance  due  on 
said  notes.  In  the  summer  of  1903  Ernest 
Andrews  entered  into  negotiations  with  cer- 
tain creditors  who  held  claims  against  the 
Andrews  Compaiiy  for  merchandise,  and 
sought  and  obtained  a  settlement  of  about 
$10,000  of  the  indebtedness  of  the  company 
for  about  $5,000  or  $6,000,  which  amount 
was  paid  out  of  the  money  of  the  Andrews 


Company.  Petitioner  alleges  that  the  total 
Indebtedness  of  the  firm  for  merchandise  was 
about  $16,000,  and  that,  after  the  settlement 
above  referred  to,  only  $6,000  remained  un- 
paid. "Yet  the  said  Ernest  Andrews,  for  the 
purpose  of  holding  said  indebtedness  against 
the  assets  of  said  corporation,  and  of  de- 
frauding petitioner,  •  ♦  •  procured  the 
creditors  holding  said  claims  to  transfer  and 
assign  the  same  to  B.  A.  Schuessler,  a  sister 
of  said  Andrews,  intending  thereby  that  the 
said  Schuessler  should  hold  said  claims  for 
the  full  amount  of  the  face  thereof  against 
said  Andrews  Company."  In  November, 
1903,  all  of  said  defendants  "combined  and 
confederated  for  the  purpose  of  defeating 
petitioner  In  the  collection  of  its  debts,  by 
depreciating  and  utterly  destroying  the  value 
of  the  securities  held  by  it,  and,  in  pursuance 
of  said  confederation,  the  said  Ernest  An- 
drews and  the  Andrews  Company  made  a 
pretended  sale  of  all  the  stock  of  goods  and 
other  assets  of  the  Andrews  Company  to  the 
said  Schuessler  and  Roberts.  ♦  ♦  ♦  No 
money  was  paid  by  said  parties  in  said  pur- 
chase, •  •  •  hut  it  was  agreed  between 
them  that  the  purchase  price  thereof  should 
be  the  $10,000  of  settled  accounts  which  were 
held  by  the  said  Schuessler,  and  the  $10,000 
of  preferred  stock  in  said  company  held  by 
said  Roberts,  and  the  assumption  of  the  $6,- 
000  of  unsettled  indebtedness  against  said 
Andrews  Company.  •  •  •  Petitioner  avers 
that  the  $10,000  of  preferred  stock  held  by 
said  Roberts  did  not  entitle  him,  to  any  prior- 
ity in  the  distribution  of  the  capital  or  as- 
sets of  said  corporation,  but  only  to  a  divi- 
dend of  8  per  cent  upon  stock  before  any  divi- 
dends or  profits  were  paid  to  the  other  stock- 
holders," that  the  value  of  the  assets  of  the 
company  was  about  $44,000,  "and  that  there 
was  really  no  consideration  for  said  sale* 
except  the  assumption  of  the  $6,000  of  the  in- 
debtedness of  said  corporation."  And  **peti- 
tioner  further  shows  that  by  said  pretended 
sale  the  said  Ernest  ABdrews  and  the  other 
stockholders  of  said  company,  well  knowing 
that  your  petitioner  held,  said  $23,000  of 
stock  in  said  company  as  collateral  security, 
and  that  the  same  would  be  thereby  render- 
ed worthless,  and  intending  thereby  to  de- 
stroy the  security  held  by  petitioner  and  to 
defeat  petitioner  in  the  collection  of  its  Just 
debt,  prevented  the  said  Andrews  Company 
from  continuing  its  said  business,  although 
the  same  has  been  since  conducted  by  the 
said  Ernest  Andrews  in  the  same  manner 
as  be'fore,  as  hereinbefore  stated,"  viz.,  in 
the  name  of  Schuessler  and  Roberts.  The 
insolvency  of  Ernest  Andrews,  Lane,  and 
Bagley,  and  the  other  signers  of  the  notes . 
is  also  alleged.  The  plaintiff  amended  its 
petition  by  amplifying  the  allegations  of 
fraud.  The  defendants  filed  several  demur- 
rers on  various  grounds,  among  others  that 
the  petition  is  multifarious,  and  tbat  there 
is  a  misjoinder  of  parties  defendant     The 
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court  OYerrnled  each  of  the  demurrers,  and 
the  defendants  excepted. 

Goetchius  &  Ghappell  and  0.  B.  Battle,  for 
plalntiirs  in  error.  J.  H.  Lewis,  J.  H.  Martin, 
and  A.  W.  Oozart,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
1.  When  all  of  the  allegations  in  the  petition, 
relative  to  the  creation  of  the  debt  represent- 
ed by  the  notes  attached  to  the  petition,  are 
considered  together,  no  doubt  remains  that 
the  debt  is  one  from  Bmest  Andrews,  Lane, 
and  the  other  makers  of  the  notes,  individual- 
ly, and  not  the  debt  of  the  Andrews  Com- 
pany, the  corporation,  to  the  bank.  This  con- 
clusion is  not  to  be  affected  by  the  general 
recitals  that  the  debt  was  one  of  the  An- 
drews Company,  and  that  the  money  obtain- 
ed, which  was  the  consideration  of  the  notes; 
was  for  the  use  and  benefit  of  the  Andrews 
Company,  and  was  placed  to  the  credit  of 
that  company  on  the  books  of  the  bank. 
There  are  facts  alleged  in  the  petition  of 
more  weight  and  significance  than  these  mere 
general  allegations.  In  the  first  place,  the 
bank  took  the  notes  of  Bmest  Andrews, 
Lane,  and  the  other  stockholders  individual- 
ly, and  these  notes  are  under  seal;  and, 
again,  the  shares  of  stock  of  the  corporation 
were  deposited  as  collateral  security  for  the 
payment,  not  of  the  debt  of  the  company  to 
the  bank,  but  for  the  payment  of  these 
notea  And  in  one  paragraph  of  the  petition 
it  distinctly  appears  that  after  the  notes  of 
Ernest  AndrewSj  to  the  amount  of  $5,000, 
had  been  taken,  and  that  additional  funds 
were  needed,  the  bank  '*V7'as  unwilling  to  take 
his  [Ernest  Andrews]  notes  for  any  addition- 
al amount;  and  he  then  stated  to  your  peti- 
tioner that  the  money  was  for  the  Andrews 
Company,  but  that  he  did  not  want  to  in- 
crease its  indebtedness,  and  that  he  would, 
therefore,  procure  the  notes  of  certain  em- 
ployes of  the  corporation,  to  wit.  Lane,  Bag- 
ley,  and  others,  for  the  sum  of  $1,000  each, 
which  notes  would  be  Indorsed  by  him, 
and  that  he  would  deposit  as  security  there- 
for stock  in  the  Andrews  Company  to  the 
amount  of  $5,000,  whicl\  had  been  issued 
to  said  parties."  Here  again  it  appears 
that  the  notes  of  Lane,  Bagley,  and  others 
were  taken  under  seal,  signed  by  them  in- 
dividually, and  that  these  notes  were  taken 
because  the  bank  was  unwilling  to  take 
Ernest  Andrews*  notes  "for  any  additional 
amounts,"  and  that  "he  did  not  want  to 
increase  [the  corporation's]  Indebtedness." 
The  authorities  cited  by  the  plaintiffs  in 
error  upon  the  point  now  under  considera- 
tion contain  nothing  contrary  to  the  conclu- 
sion which  we  have  reached.  In  the  case  of 
Merchants'  Bank  v.  Central  Bank,  1  Kelly 
(Ga.)  418,  44  Am.  Dec.  665,  it  was  said  that: 
"It  may  be  stated  generally  that  where  it 
appears  on  the  face  of  the  paper  that  the 
credit  is  not  given  to  the  agent,  and  the 
name  of  the  principal  is  disclosed  at  the 


time  of  the  transaction,  and  the  act  Is  with- 
in the  powers  of  the  agent,  the  principal  la 
bound.  The  question  whether  the  agent  is 
bound  does  not  affect  this  question,  for 
there  are  many  cases  where  both  principal 
and  agent  are  bound.  Now,  It  is  apparent 
on  this  bill  of  exchange  [the  paper  sued  on] 
that  it  was  the  Intent  of  the  parties  to  bind 
Scott  Cray's  principal;  else,  why  make  it 
payable  to  him  as  agent,  and  why  take  his 
indorsement  as  agent?  It  is  still  more  man- 
ifest that  he  does  appear  to  act  as  agent 
The  testimony  upon  the  trial,  too,  ta  that 
the  name  of  his  principal  was  disclosed  to 
the  Central  Bank  at  the  time  the  bill  was 
discounted."  If  this  excerpt  from  the  opin* 
ion  in  the  case  last  cited  is  not  sufficient  to 
show  an  entirely  different  state  of  facts 
from  those  set  forth  in  the  case  at  bar,  the 
reading  of  the  entire  6ase  will  make  the  dif- 
ference clear  and  distinct . 

It  is  unnecessary  to  discuss  the  cases  cited 
by  the  plaintiffs  in  error  in  detalL  The  case 
last  above  referred  to,  and  the  case  of 
Third  National  Bank  v.  Van  Haagen  Mfg. 
Co.,  141  Pa.  214,  21  Ati.  598,  12  L.  R.  A.  223, 
seems  to  be  most  ^nfidently  relied  upon  by 
counsel.  The  latter  case  lays  down  merely 
the  broad  ruling  that  a  loan  of  money  to  a 
corporation  will  render  it  liable  for  the 
debt,  although  the  note  of  an  individual,  in- 
stead of  the  note  of  the  corporation,  was 
taken  therefor,  because  supposed  to  be  bet- 
ter security.  In  the  case  at  bar  we  hold  as 
a  matter  of  law,  under  the  allegations  in  the 
petition,  that  the  loan  of  money  was  not  to 
the  corporation,  but  to  the  individuals.  The 
other  cases  cited  on  the  brief  of  counsel  for 
the  plaintiffs  in  error  are  easily  distinguish- 
able from  the  instant  case.  And  while  we 
do  not  put  our  ruling  upon  the  question  im- 
mediately under  consideration,  upon  the  fact 
that  the  notes  given  by  Ernest  Andrews, 
Lane,  and  others  were  under  seal,  it  is  not 
to  be  concluded  that  we  regard  that  feature 
of  the  case  as  unimportant  In  the  case  of 
Merchants'  Bank  v.  Central  Bank,  supra,  it 
is  said:  "The  inference  drawn  from  the 
paper  is  that  Scott  Cray  acted  as  agent  for 
some  person,  or  corporation;  but  who,  or 
what  does  not  appear.  The  name  of  his 
principal  does  not  appear.  The  general  rule 
is  this:  In  order  to  bind  a  principal,  on  a 
contract  made  by  an  agent  it  must  purport 
on  its  face  to  be  the  contract  of  the  princi- 
pal, and  his  name  must  be  inserted  in  it  It 
is  not  enough  that  the  agent  be  described  as 
such  in  the  instrument  Story  on  Agency, 
$  147;  Paley  on  Agency,  by  Lloyd,  180,  181, 
182;  2  Kent  (3d  Ed.)  629.  This  rule  applies, 
more  particularly,  to  solemn  instruments  un- 
der seal,  and  as  to  them,  to  use  the  language 
of  Judge  Story,  it  is  'regularly  true,'  but  not 
universally  true  in  all  Its  extent;  for,  so  far 
as  regards  instruments  under  seal,  there  are 
some  exceptions  to  some  of  the  requirements 
of  the  rule.  Although  the  rule  is  thus  strict  as 
to  sealed  instruments,  yet  a  more  liberal  rule 
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obtains  as  to  nnsolemn  Instruments,  espe- 
cially commercial  and  maritime  contracts/* 
See,  also,  Van  Dyke  y.  Van  Dyke,  123  Ga. 
686,  51  S.  B.  682,  and  authorities  there  dted. 

2.  Having  reached  the  conclusion  that  12ie 
debt  represented  by  the  notes  was  the  in- 
dividual debt  of  the  signers  of  these  notes, 
we  have  now  to  decide  whether  the  payee  and 
holder  of  these  notes,  who  was  the  pledgee 
of  a  majority  of  the  shares  of  stock  of  the 
Andrews  Ck)mpany,  was  in  a  position  to  in- 
voke the  equitable  relief  against  the  cor- 
poration to  prevent  it  and  other  parties  from 
consummating  a  fraudulent  sale  and  trans- 
fer of  the  assets  of  the  corporation,  whereby 
the  stock  pledged  would  be  rendered  value- 
less. Reference  to  the  statement  of  facts 
will  make  it  appear  how  this  sale  and  trans- 
fer was  to  be  effected.  That  the  transaction 
between  the  corporation  on  the  one  side,  and 
Schuessler  and  Roberts  on  the  other,  was 
not  only  tainted,  but  saturated  with  fraud, 
is  undeniable  if  the  allegations  of  the  peti- 
tion are  true;  and  they  are  to  be  so  taken 
as  against  the  demurrer.  It  Is  not  necessary 
for  us  to  decide  what  n^ight  have  been  the 
rights  and  remedies  of  the  petitioner  had  it 
been  a  stockholder  of  the  Andrews  Company, 
or  had  it  been  a  creditor  of  the  same.  Had 
it  been  a  stockholder,  owning  a  majority  of 
the  shares  of  stock,  and  having  a  voice  in  the 
control  and  direction  of  the  affairs  of  the 
corporation,  it  might  possibly  have  been  com- 
pelled to  resort  to  a  different  procedure  more 
peculiarly  adapted  to  the  righting  of  the 
wrong  about  to  be  Inflicted  upon  a  stock- 
holder by  an  unauthorized  act  of  the  corpo- 
ration, tending  to  impair  and  destroy  the 
value  of  his  shares  of  stock,  or,  if  the  bank 
had  been  a  creditor  of  the  corporation,  It 
might  not  have  been  able  to  proceed  against 
the  corporation,  or  the  parties  to  whom  the 
corporation  made  a  pretended  sale  of  all 
its  assets,  until  after  its  claim  was  reduced 
to  Judgment,  unless  it  was  proceeding  under 
the  provisions  of  Civ.  Code  1895,  I  2716,  and 
had  put  itself  in  a  position  to  invoke  the 
remedies  provided  thereby.  But  it  Is  neither 
a  creditor  nor  a  stockholder  in  the  full  sense 
of  that  word.  In  both  the  briefs  for  plain- 
tiffs and  defendant  in  error  it  Is  considered 
as  a  pledgee  of  stock,  holding  the  shares  of 
stock  as  collateral  security  for  the  payment 
of  a  debt  And  it  is  as  bearing  this  rela- 
tion to  the  corporation,  the  validity  of  whose 
acts  are  attacked,  that  we  are  to  treat  it, 
and  to  decide  whether  or  not  It  is  entitled 
to  the  aid  of  a  court  of  equity  in  setting  aside 
a  sale  alleged  to  be  fraudulent,  and  charged 
to  have  been  the  result  of  a  combination  and 
conspiracy  "for  the  purpose  of  defeating  peti- 
tioner In  the  collection  of  its  debts  by  de- 
preciating and  utterly  destroying  the  value 
of  the  securities  held  by  it" 

Counsel  for  plaintiffs  In  error  contend  that. 
If  It  appears  that  petitioner  is  neither  a 
stockholder  nor  a  creditor  of  the  Andrews 


Company,  It  must  follow  that  It  is  not  en- 
titled to  maintain  the  present  action.  But, 
as  we  view  it,  the  fact  of  its  being  neither  a 
stockholder  nor  a  creditor  of  the  corporation 
removes  all  doubt  as  to  its  right  to  equitable 
relief  at  this  time.  Had  It  been  a  stock- 
holder, it  might,  as  we  have  said,  have  had 
some  voice  in  the  control  and  direction  of 
the  affairs  of  the  corporation.  Had  it  been 
a  creditor,  it  might  have  reduced  Its  claim 
to  Judgment,  and  proceeded  against  the  pur- 
chasers under  the  fraudulent  sale  of  the  as- 
sets of  the  corporation;  but  being  merely 
pledgees  of  the  stock  holding  debts  against 
individual  stockholders,  it  cannot  have  ade- 
quate relief  except  in  an  action  of  this 
nature  against  the  corporation,  the  stock- 
holders, and  the  parties  who  "combined  and 
confederated"  with  them  to  depreciate  and 
destroy  the  value  of  the  stock  pledged. 
Any  kind  of  a  proceeding  at  common  law 
would  have  required  a  multiplicity  of  suits 
and  a  circuity  of  action.  ^'Pledgee  of  stock 
has  the  right  to  maintain  an  action  for  the 
preservation  of  the  assets  of  the  company.** 
22  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  907;  10 
Cyc.  048.  ^Pledgees  of  shares  of  stock  have 
such  Interest  in  the  corporation  as  to  entitle 
them  to  object  to  the  act  of  their  pledgors 
in.tufnlng  property  of  the  corporation  over 
to  another  stockholder  In  payment  of  shares 
of  stock.**  St  Louis  Stoneware  Co.  v.  Part- 
ridge, 8  Mo.  App.  680;  12  Cent  Dig.  par.  673e. 
This  doctrine  is  applied  by  the  Supreme 
Court  of  Minnesota  in  the  case  of  Baldwin 
V.  Canfleld,  26  Minn.  43,  1  N.  W.  261,  276, 
where  it  Is  said:  "The  holders  of  the  stock, 
whether  holding  as  general  owners  or  as 
pledgees,  are  therefore  Interested  in  the  pres- 
ervation of  the  cori)orate  property,  and  in 
preventing  it  from  passing  out  of  the  hands 
of  the  corporation.  Stockholders  do  nbt  have 
an  Interest*  in  the  corporate  real  estate,  in 
the  sense  in  which  the  word  Mnterest'  is 
commonly  used  in  that  connection;  for  such 
real  estate  is  the  property  of  the  corporation. 
For  this  reason,  we  think  that  the  court  be- 
low has  used  the  word  'Interest*  in  this  find- 
ing inaccurately.  But  this  is  not  important 
Upon  the  facts  fotod,  and  the  preceding  con- 
clusions of  law,  the  plaintiffs,  as  holders  of 
the  stock,  are  Interested  tn  the  preservation 
of  the  corporate  property,  and  In  preventing 
it  from  passing  out  of  the  hands  of  the  cor- 
poration. If  this  is  80,  they  have  a  right 
to  take  legal  means  to  preserve  the  property, 
to  prevent  it  from  being  lost  to  the  corpora- 
tion, or  its  value  from  being  impaired. 
•  ♦  ♦  It  Is  also  contended  by  the  defend- 
ant's counsel  that  the  plaintiffs  have  no 
standing  in  court,  because  a  stockholder,  as 
such,  could  not  sustain  an  action  of  this 
kind.  It  is  an  answer  to  this  to  say  that, 
as  remarked  by  the  counsel  in  another  part 
of  his  brief,  the  plaintiffs,  though  they  hold 
the  stock,  are  not  stockholders,  but  pledgees 
merely,  and  therefore  they  cannot  exercise 
the  control  over  the  association  which  stock- 


Ga.) 


8SWSLL  T,  NOBBia 


687 


holders  can.  What  the  flto<^kbolders  may 
compel  the  association  to  do  they  cannot  com- 
pel it  to  do.  They  cannot,  therefore,  be  re- 
quired to  act  through  the  .association,  but 
they  may  bring  an  action  on  their  own  ac- 
count, and  in  their  own  names  to  protect 
their  rights  and  interests  as  pledgees." 

If  we  have  stated  the  correct  doctrine  as 
to  the  right  of  pledgees  of  stock  in  cases  like 
that  stated  in  this  petition,  the  court  did  not 
err  m  oyerruling  the  demurrers  of  any  of 
the  defendants,  which  were  general  in  their 
nature  though  it  must  follow  as  a  rnatt^  of 
course  from  what  we  have  said  in  this  opin- 
ion that  the  plaintiff  is  not  entitled  to  a 
Judgment  upon  its  notes  against  the  Andrews 
Ck>mpany  and  so  much  of  the  prayer  of  the 
petition  as  seeks  this  particular  relief  against 
the  corporation  must  be  unavailing  however 
righteous  the  other  demands  in  the.  petition 
may  be. 

3.  But  the  mere  ^fact  that  a  part  of  the 
remedy  and  relief  sought  is  hot  appropriate 
does  not  have  the  effect  to  render  the  bill 
multifarious.  Nor  was  there  a  misjoinder 
of  parties.  The  corporation  whose  assets 
were  transferred  by  the  fraudulent  sale  re- 
sulting from  a  wrongful  '^combination  and 
conspiracy,"  its  stockholders,  and  the  other 
parties  to  the  alleged  pretended  and  wrong- 
ful sale  were  all  proper  parties.  And  es- 
pecially W.  T.  Boberts  and  Mrs.  Schuessler 
should  have  Joined, as  parties  defendant;  and, 
if  they  have  so  misappropriated  and  wasted 
any  of  the  assets  obtained  by  the  alleged 
wrongful  sale  the  petitioner  would  be  entitled 
to  an  accounting  as  against  them.  The  re- 
spective rights  of  Mrs.  Schuessler  and  Bob- 
erts as  creditors  of  the  corporation,  and  of 
Boberts  as  a  creditor  or  holder  of  the  pre- 
ferred stock,  if  he  be  one,  and  of  petitioners, 
may  be  all  adjusted  according  to  the  priori- 
ties of  their  claims  upon  the  final  winding 
up  of  the  business  of  the  corporation,  and 
the  distribution  of  its  assets. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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SBWELL  V.  NOBBIS  et  aL 
(Supreme  Conrt  of  Georgia.    Aug.  9,  1907.) 

1.  Fraudulent  Conveyances  —  Vauditt  op 
Tbansagtion  as  Between  Pabties. 

Where  two  parties  confederate  for  the 
purpose  of  defrauding  the  creditors  of  one  of 
them,  and  in  pursuance  tliereof  the  debtor  ex- 
ecutes and  delivers  a  deed  conveying  land  to 
the  other,  neither  law  nor  eqnitv  will  help  him 
to  cancel  such  deed  or  to  avoid  its  effect  by 
showing  that  it  waa  fraudulent 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  $  523.] 

2.  Specific  Pesfobmance  ~  Bzecutobt  Con- 
tbaot—Fbaud. 

If  the  parties  make  a  contract  for  the 
purpose  of  defrauding  a  creditor  or  creditors  of 
one  of  them,  such  contract,  while  executory, 
cannot  he  enforced  by  either  against  the  other. 
rEd«  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  44,  Specific  Performance,  i  176.] 


8.  ESTOFPEIr-CLOlHINO   AlfOTHBB   WlXfl    AP- 

PABBNT  Title— Beal  Pbopebtt. 

If  one  who  held  the  legal  title  to  land, 
though  unrecorded,  represented  that  the  title 
was  In  another  person,  who  appeared  from  the 
record  to  be  the  owner,  and  that  such  other  per- 
son had  the  right  to  sell,  and  make  a  bond  for 
title  to  the  land,  and  thus  induced  ^  innocent 
purchaser  for  value,  in  reliance  on  such  repre- 
sentation, to  accept  a  bond  for  title  from  the 
other  person,  to  give  notes  for  the  purchase 
money,  and  to  pay  some  or  all  of  them,  the  i^er- 
son  so  acting  would  be  estopped  from  denying 
the  title  of  such  third  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  19,  Estoppel,  S  21&] 

4.  Same. 

But  if  the  whole  agreement  of  sale  was 
fraudulent,  and  a  mere  sham  to  defeat  creditors 
of  the  real  owner,  whose  deed  was  unrecorded, 
and  the  taker  of  the  bond  participated  in  such 
scheme  and  knew  the  real  facts,  no  equitable 
estoppel  would  arise  in  his  favor,  so  as  to  pre- 
vent the  holder  of  the  legal  title  from  asserting 
it,  if  he  could  do  so  without  relying  on  or  tak- 
ing advantage  of  the  fraudulent  transaction. 

5.  Same. 

If  the  owner  had  a  legal  title  untainted  by 
the  fraud,  his  right  to  recover  possession  on  it 
aniinst  the  holder  of  the  bond  for  title  from  the 
tnird  person  would  not  be  defeated,  if  his  case 
did  not  involve  the  setting  up  of  the  fraud,  but 
the  defense  was  compelled  to  set  up  the  fraudo- 
lent  transaction  for  the  purpose  of  establish- 
ing an  equitable  estoppel  or  affirmative  equita- 
ble rights. 
(Syllabus,  by  the  Court) 

Error  from  Superior  Court,  Franklin  Coun- 
ty;  C.  H.  Brand,  Judge. 

Action  by  J.  B.  P.  Sewell  against  J.  O. 
Norris  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Beversed. 

J.  B  P.  Sewell  brought  an  action  of  com- 
plaint against  J.  B  Grubbs  and  J.  O.  Norris, 
seeking  to  recover  a  tract  of  land  containing 
42%  acres.  The  defendants  denied  that  the 
plaintiff  was  the  owner  of  the  land,  and  Nor- 
ris alleged  that  he  was  the  lawful  owner  and 
in  legally  acquired  possession.  He  also  plead* 
ed  that  he  bought  the  property  from  Mrs.  BL 
J.  Sewell,  receiving  a  bond  for  title  from  her ; 
that  at  the  time  of  the  purchase  the  plaintiff 
represented  that  the  title  was  in  her,  and  as- 
sisted in  conducting  the  sale ;  that  he  induced 
this  defendant  to  accept  the  bond,  and  also 
wrote  the  notes  given  for  the  purchase  money, 
four  of  which  have  been  paid ;  and  that  he 
was  thereby  estopped  from  claiming  title. 
The  plaintiff  conveyed  the  land  to  his  mother, 
Mrs.  E.  J.  Sewell,  by  a  deed  dated  May  6, 
1893,  and  she  reconveyed  it  to  him  by  deed 
dated  May  15th  of  the  same  year.  She  made 
to  G.  KEing  a  bond  for  title  dated  August 
24,  1898,  and  this  was  transferred  by  King 
to  Norris  on  April  12,  1902.  The  defendants 
sought  to  show  that  Sewell  negotiated  the 
trade  with  King,  and  stated  that  the  title  was 
in  his  mother  because  he  owed  her  some  mon- 
ey; that  upon  his  representation  King  ac- 
cepted a  bond  for  title  from  Mrs.  Sewell,  the 
mother,  and  gave  notes,  which  had  been  paid 
off;  that  he  was  in  possession;  that  the 
trade  was  made  in  good  faith  on  his  part; 
and  that  the  bond  was  transferred  to  Norris* 
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who  also  took  In  good  faith.  The  evidence 
on  behalf  of  the  defendants  themselves  in- 
dicated that  they  knew  that  Sewell  had 
separated  from  his  wife  and  was  hid  in  a 
little  tenant's  house;  that  King  and  Norris 
knew  that  he  was  In  trouble  and  wanted  to 
sell  his  land,  and  was  thus  dealing  with  the 
land  in  controversy,  although  the  title  was  In 
his  mother.  The  evidence  for  the  plaintiCT 
tended  to  show  that  the  whole  transaction 
with  King  and  Norris  was  a  fraud,  and 
merely  colorable;  that  they  knew  the  title 
was  in  the  plaintiff,  though  his  deed  was  un- 
recorded; that  Sewell  had  separated  from 
his  wife,  and,  to  avoid  a  claim  for  alimony 
or  some  similar  claim,  the  bond  for  title 
from  his  mother  to  King  was  executed  and 
the  purchase-money  notes  made,  though  it 
was  understood  that  they  were  never  to  be 
paid;  and  that  all  the  parties  participated 
in  this.  The  plaintiff  denied  that  he  ever  re- 
ceived a|iy  payment  of  the  notes.  The  broth- 
er of  the  plaintiff  testified  that  on  behalf  of 
his  mother  he  tendered  back  to  King  the 
amount  which  had  been  paid  on  the  notes, 
and  that  the  latter  refused  it  The  Jury 
found  for  the  defendants. 

The  plaintiff  moved  for  a  new  trial  on  the 
general  grounds,  and  also  on  certain  grounds 
which  were  added  by  amendment.  One  of 
these  complains  of  the  following  charge  of 
the  court :  **If  you  believe  from  the  evidence 
in  the  case  that  the  alleged  sale  of  the  prop- 
erty in  controversy,  and  the  alleged  pur- 
chase of  the  same  by  King,  was  a  fraudulent 
purchase  and  sale,  and  that  the  bond  for  ti- 
tles and  notes  given  pursuant  to  said  sale 
were  a  part  thereof,  and  were  fraudulently 
executed  and  delivered  by  the  respective  par- 
ties—that is  to  say,  that  if  you  believe  all 
this  was  done  to  defraud  any  creditor  of  the 
plaintiff,  and  that  the  defendant  King  and 
Norris  were  parties  to  this  fraudulent  scheme, 
and  that  the  whole  thing  was  a  fraud  and 
known  to  all  the  parties  thereto — then  all 
the  parties  are  bound  by  their  fraudulent 
conduct,  and  the  law  will  leave  them  where 
it  finds  them.  Courts  will  not  lend  their  aid 
to  relieve  any  one  from  the  consequence  of 
his  own  fraudulent  conduct  This  rule  of 
law  applies  to  executed  contracts,  and  not  to 
contracts  that  are  executory  in  their  nature. 
Whether  it  is  an  executed  contract  or  an  ex- 
ecutory contract  is  a  question  which  the  Jury 
will  decide  from  the  evidence  in  the  case." 
It  was  alleged  that  this  was  error,  because 
the  court  should  have  charged  that  the  con- 
tract referred  to  was  an  -executory  contract 
that  the  law  found  Sewell  with  the  legal  ti- 
tle, which  would  authorize  a  recovery  un- 
less he  had  lost  the  right  and  that  his  right 
to  recover  on  his  legal  title  would  not  be  de- 
feated by  showing  a  subsequent  fraudulent 
contract  resulting  In  the  giving  of  a  bond  for 
title  and  possession  by  the  defendant,  and 
that  the  court  in  a  previous  part  of  the 
-charge^  in  stating  the  contentions  of  the  de- 


fendants, told  the  Jury  that  they  contended 
that  the  law  found  them  in  possession,  and 
the  law  would  leave  them  where  It  found 
them,  and  that  taking  this  in  connection 
with  the  charge  quoted,  it  was  calculated  to 
confuse  the  Jury  as  to  where  the  parties  were 
found  by  the  law  in  the  legal  sense  of  that 
expression.'  The  Judge  declined  to  certify 
two  grounds  of  the  motion,  but  certified  that 
he  did  not  charge  that  notwithstanding  there 
might  have  been  a  fraudulent  scheme  on  the 
part  of  the  parties  to  the  litigation  to  defeat 
the  collection  of  a  debt  against  the  plaintiff, 
and  the  bond  and  notes  were  given  in  pursu- 
ance of  the  scheme,  the  plaintiff  was  entitled 
to  recover,  unless  it  was  necessary  to  invoke 
the  aid  of  the  fraud  to  make  out  his  case. 
The  motion  was  overruled,  and  the  plaintiff 
excepted. 

Skelton  &  Swilling  and  J.  N.  Worley,  for 
plaintiff  in  error.  J.  B.  Jones  and  W.  H,  lit- 
tle, for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  It  is  to  be  regretted  that  parties 
should  bring  such  a  transaction  as  is  here 
involved  before  the  courts.  That  Sewell  was 
endeavoring  to  avoid  some  legal  liability  ap- 
pears beyond  question.  If  King  and  Norris 
were  innocent  purchasers  for  value  and  with- 
out notice,  they  would  be  protected.  If  they 
were  participants  in  the  fraudulent  effort  of 
Sewell  to  conceal  his  property,  and  were  in 
pari  delicto  with  him,  they  would  stand  no 
better  in  such  transaction  than  he  does. 
Where  parties  are  equally  at  fault  neither 
law  nor  equity  will  help  either  of  them  to 
enforce  a  contract  the  object  of  which  was 
to  defraud  others,  if  executory,  or  to  set  it 
aside,  if  executed.  The  rule  is  often  ex- 
pressed by  saying  that  in  such  cases  the  law 
"will  leave  the  parties  where  it  finds  them." 
Civ.  Code  1895,  §  3937.  In  Bump  on  Fraudu- 
lent Conveyances  (4th  Ed.)  445,  it  is  tersely 
and  forcibly  said  that  ''there  Is  no  obligation 
upon  any  one  to  extricate  a  rogue  from  his 
own  toils.  On  any  other  principle  a  knave 
might  gain,  but  could  not  lose,  by  a  dis- 
honest expedient  and  inducements  would  be 
furnished  to  tmfair  dealing,  if  the  law  were 
to  repair  the  accidents  of  an  unsuccessful 
trick.  A  fraudulent  grantee,  therefore,  is  al- 
lowed to  retain  the  property,  not  for  any 
merit  of  his  own,  but  for  the  demerit  of  his 
confederate.  In  accordance  with  a  wise  and 
liberal  policy,  which  requires  that  the  con- 
sequence of  a  fraudulent  experiment  shall 
be  made  as  disastrous  as  possible.  The  law 
endeavors  to  environ  a  debtor  with  all  pos- 
sible perils,  and  make  it  appear  that  honesty 
is  the  best  policy."  Fouche  v.  Brower,  74 
Ga.  251,  267.  L^ally  speaking  where  does 
the  law  find  the  parties  to  this  case?  It 
finds  the  plaintiff  with  the  legal  title  to 
the  property  in  him,  placed  there  several 
years  before  the  transaction  with  the  defend- 
ants, and  apparently  havinjg  no  connection 
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with  tbe  fraud  or  the  dealing  with  them. 
If  the  maxim,  '*Ex  dolo  malo  non  oritur 
actio*'  C'From  fraud  no  cause  of  action  aris- 
es")* or  the  other  like  maxim,  "Ex  turpi 
causa  nou  oritur  actio"  (*'From  a  base  trans- 
action a  cause  of  action  does  not  arise"),  be 
applied  to  this  case,  it  does  not  appear  that 
the  legal  title  in  the  plaintiff  was  tainted 
with  tlie  fraud  which  the  evidence  indicates 
entered  into  the  subsequent  agreement  be- 
t^'een  him  and  the  defendants.  He  did  not 
have  to  inyoke  the  unlawful  agreement  or 
transaction  In  order  to  assert  that  title. 
Thus,  then,  so  far,  at  least,  as  this  record 
discloses,  the  law  found  him  with  a  legal 
title  on  which  he  could  recover  without  re- 
sort to  or  reliance  upon  any  illegal  agree- 
ment, unless  he  were  prevented  from  recov- 
ering by  some  legal  defense. 

Under  the  doctrine  expressd  in  the  maxim, 
••Ex  turpi  causa  non  oritur  actio,"  it  has 
been  said  that  no  court  will  "allow  itself  to 
be  made  the  instrument  of  enforcing  obli- 
gations alleged  to  arise  out  of  a  contract  or 
transaction  which  is  Illegal."  Scott  v.  Brown, 
2  Q.  B.  Div.  724,  728.  Undley,  L.  J.,  said: 
••Under  the  circumstances,  the  plaintiff  must 
look  elsewhere  than  to  a  court  of  Justice  for 
such  assistance  as  he  may  require  against  the 
persons  he  employed  to  assist  him  in  his 
fraud,  if  the  claim  to  such  assistance  Is 
based  on  his  illegal  contract.  Any  rights 
which  he  may  have  irrespective  of  his  il- 
legal contract  will,  of  course,  be  recognized 
and  enforced.  But  his  illegal  contract  con- 
fers no  rights  on  him."  In  Simpson  v.  Bloss, 
7  Taunt  246  (17  Rev.  Rep.  509),  it  was  said 
that  "the  test  whether  a  demand  connected 
with  an  illegal  transaction  is  capable  of 
being  enforced  at  law  is  whether  the  plain- 
tiff requires  any  aid  from  the  illegal  trans- 
action to  establish  his  case."  In  Ingram 
V.  Mitchell,  30  Ga.  547,  it  was  said  that, 
whenever  the  plaintiff  can  make  out  his 
case  without  invoking  the  Illegal  contract 
to  his  aid,  he  is  entitled  to  recover.  And  see 
Clarke  v.  Brown,  77  Ga.  006,  4  Am.  St  Rep. 
dS;  Howell  v.  Fountain,  8  Ga.  182,  46  Am. 
Dec.  415 ;  Adams  v.  Barrett,  6  Ga.  404;  Gar- 
rison T.  Bums,  98  Ga.  762,  26  S.  E.  471.  But 
Lord  Mansfield  said :  "If,  from  the  plaintiff's 
own  statement  or  otherwise,  the  cause  of 
action  appears  to  arise  ex  turpi  causa,  or  the 
transgression  of  a  i)ositive  law  of  this  coun- 
try, there  the  court  shys  he  has  no  right  to 
be  assisted."  Holman  v.  Johnson,  Cowp.  848; 
Holleman  v.  Bradley  Fertilizer  Ck>.,  106  Ga. 
156,  32  S.  E.  83;  Tompkins  v.  Ck)mpton,  98 
Ga.  520,  21  S.  E.  79.  The  illegality  of  a 
contract  which  is  sought  to  be  enforced,  or 
in  respect  to  which  relief  is  prayed,  may 
appear  from  the  plaintiffs  case  or  may  be 
set  up  by  way  of  defense.  Bugg  ▼.  Towner, 
41  Ga.  815.  The  deed  on  which  it  was  at- 
tempted to  recover  possession  in  that  case 
was  void  under  a  statute  of  this  state. 

Where  money  is  paid  or  personal  property 


is  delivered  under  such  a  fraudulent  or  llKsgal 
contract,  nothing  more  is  necessary  to  pass 
title  thereto.  The  contract  Is  executed,  and 
there  can  be  no  recovery  of  such  money  or 
property  if  the  parties  are  hi  pari  delicto.  In 
regard  to  real  estate,  the  mere  allowing  a 
person  to  take  possession,  or  even  placing  him 
in  possession,  does  not  convey  title  or  operate 
as  a  complete  execution  of  a  contract  to  make 
a  title  A  conveyance  of  real  estate  or  of  an  in- 
terest therein  must  be  In  writing.  A  contract 
of  sale  in  parol,  with  full  payment  of  the 
purchase  money  and  delivery  of  possession, 
may  take  the  sale  without  the  provisions  of 
the  statute  of  frauds.  But,  as  already  noted, 
the  written  contract  here  was  not  between 
the  owner  and  the  person  who  took  posses- 
sion, but  between  such  person  and  a  third  par- 
ty, and  as  against  the  owner  it  was  necessary 
to  invoke  the  doctrine  of  equitable  estoppel. 

Where  did  the  law  find  the  defendants? 
They  were  in  possession,  or  one  of  then> 
was  so.  But  th^  have  no  titles  and  pos- 
session alone  would  not  defeat  a  recovery 
under  a  superior  legal  title.  Something  els& 
must  be  shown.  "If  the  owner  or  a  person 
having  an  Interest  in  property  represents  an- 
other as  the  owner,  or  permits  him  to  appear 
as  such,  or  as  having  complete  authority  over 
it,  he  will  be  estopped  to  deny  such  ownership* 
or  authority  against  persons  who,  relying  on 
his  representations  or  silence,  have  purchased 
or  acquired  an  interest  in  the  property ;  and 
generally  where  a  person  by  word  or  conduct 
voluntarily  Induces  another  to  act  on  a  be- 
lief in  the  existence  of  a  certain  state  of 
facts,  he  will  be  estopped,  as  against  him,  to- 
allege  a  different  state  of  facts."  Equitable 
Mortgage  Ck>.  v.  Butler,  105  Ga.  555,  560,  31 
S.  E.  395.  In  order  to  be  benefited  by  this 
rule,  the  purchaser  must  have  relied  on  the 
representations  or  conduct  of  the  person 
sought  to  be  estopped.  He  must  have  been 
induced  to  act  on  the  belief  in  the  existence 
of  a  state  of  facts,  by  reason  of  the  represen- 
tations or  conduct  of  the  other  party.  He 
must  have  acted  in  ignorance  that  the  state 
of  facts  on  which  he  claimed  to  rely  was  not 
the  true  state,  and  the  purchase  must  have 
been  a  bona  fide  purchase,  not  a  mere  sham  to^ 
avoid  creditors,  participated  in  by  both  par- 
ties. If  the  transaction  was  merely  a  trick 
or  device  to  defeat  a  creditor  or  creditors  of 
Sewell,  and  King  and  Norrls  knowingly  took 
part  In  It,  no  equity  could  arise  in  their  favor 
by  reason  of  it  The  law  declares  it  to  be 
wrong  to  seek  to  defraud  creditors;  and,  if 
parties  combine  together  to  commit  such  a 
wrong,  no  equity  will  arise  In  favor  of  either 
against  the  other,  nor  will  an  equitable  estop- 
pel arise  In  favor  of  one  of  such  parties  as 
against  the  other  from  such  a  transaction. 
Deen  v.  Williams,  57  S.  B.  427. 

The  bond  for  title  was  not  made  by  Sewell, 
but  by  his  mother.  Whatever  money  was 
paid  on  the  trade  was  not  paid  to  him,  but  to 
her.    The  plaintiff  does  not  rely  upon  this- 
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transaction  either  to  recover  the  land  or  to 
net  aside  any  contract  of  his.  The  defendants 
have  not  tltle»  and  must  set  np  the  transac- 
tion, whatever  it  was,  in  support  of  their 
claim.  Tliis  being  so,  if  the  thing  on  which 
they  must  rely  for  some  aflSirmative  right  is  in 
law  contrary  to  public  policy  and  good  mor- 
als, their  claim  must  fall.  In  cases  where 
parties  conspire  together  to  defeat  creditors 
of  one  of  them,  if  they  subsequently  fall  out 
among  themselves,  the  law  will  not  enforce 
the  contract  between  them  if  it  is  executory, 
and  will  not  set  it  aside  if  it  is  executed. 
Whichever  party  has  to  resort  to  setting  up 
the  illegal  transaction,  in  order  to  establish 
or  support  an  affirmative  claim  of  right,  must 
lose.  If  the  debtor  has  made  and  delivered  a 
deed  conveying  property,  he  can  get  no  aid  to 
set  aside  such  a  deed  because  of  his  own 
fraud.  The  deed  becomes  an  executed  con- 
tract, and  places  the  title  in  his  grantee,  and 
If  the  grantee  sues  him  for  possession  of  the 
land  so  conveyed,  neither  law  nor  equity  will 
help  the  grantor  to  defeat  a  recovery  by  set- 
ting up  that  the  transaction  was  entered  into 
An  order  to  defraud  his  creditors ;  and,  on  the 
other  hand,  if  one  holds  the  legal  title  not 
affected  by  the  fraudulent  transaction,  if 
there  was  one,  and  brings  suit  to  recover  the 
land  from  the  possession  of  another  who  has 
no  title,  the  latter  cannot  defend  successfully 
by  setting  up  that  he  is  without  legal  title, 
but  that  he  was  placed  in  possession  under 
a  contract  or  arrangement  to  defeat  the  cred- 
itors of  the  owner.  This  would  be  in  effect 
to  enforce  a  contract  or  agreement  which  the 
law  declares  fraudulent  and  contrary  to  pub- 
lic policy.  It  would  be  equivalent  to  setting 
aside  the  legal  title,  or  granting  specific  per- 
formance In  favor  of  the  holder  of  the  bond 
for  title,  under  a  fraudulent  agreement,  or 
of  recognizing  equities  as  growing  out  of  such 
transactions. 

We  do  not  know  what  facts  may  be  devel- 
oped on  the  trial,  whether  it  may  appear  that 
the  purchasers  were  bona  fide  and  without 
notice  of  any  wrongful  purpose  In  the  trans- 
action, or  whether  they  were  participants  in 
an  effort  to  defeat  a  creditor  or  creditors  of 
Sewell.  But  we  do  not  think  that  our  excel- 
lent brother  of  the  circuit  bench  clearly 
placed  before  the  Jury  the  doctrine  of  exe- 
cuted and  executory  contracts,  the  question 
whether  the  plaintiff  had  a  l^al  title  unaf- 
fected by  the  fraud  involved  in  the  transac- 
tion, if  there  was  any,  and,  If  there  was  such 
a  fraudulent  transaction  in  which  both  par- 
ties participated,  whether  the  defendant  Nor- 
rls  bad  title  outside  of  it,  or  must  Invoke  the 
fraudulent  transaction  to  establish  some  af- 
firmative right  or  equity  on  his  part  See 
Parrott  v.  Baker,  82  Ga.  3G4,  9  S.  B.  106Q, 
where  the  case  of  Harrison  v.  Hatcher,  44  Ga. 
638,  decided  by  two  judges,  was  overruled; 
Beard  v.  White,  120  Ga.  1018,  48  S.  E.  400. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(U»  Oa.  49) 
SMALL  WOOD  et  aL  v.  KIMBALL  et  al. 
(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

1.  BsBOB,  Writ  OF— Dismibsait-Gbounds  FOR. 

An  action  of  ejectment  was  brought  in  tlie 
name  of  four  plaintiffs.  Before  the  trial  one 
of  them  entered  a  retraxit,  upon  which  judg- 
ment was  entered  by  the  Court  in  favor  of  the 
defendant  against  such  plaintiff  and  be  was  dis- 
missed from  the  suit.  The  case  proceeded  to 
trial,  which  resulted  in  a  verdict  for  the  defend- 
ant Thereafter  a  motion  for  new  trial  was 
filed  by  the  plaintiffs,  which  being  overruled,  a 
bill  of  exceptions  was  sued  out,  in  which  all 
four  of  the  original  plaintiffs  were  described  as 

Elaintiffs  in  error.  A  pauper  affidavit  was  filed 
y  the  three  plaintiffs  who  remained  parties  to 
the  suit.  When  the  case  was  called  in  the  Su- 
preme Court,  attention  was  called  to  the  fact 
that  one  of  the  plaintiffs  in  error— that  is,  the 
one  who  had  filea  the  retraxit  in  the  court  below 
—had  filed  no  pauper  affidavit.  Counsel  for  the 
plaintiffs  in  error  then  moved  to  strike  the  name 
of  this  plaintiff  in  error  from  the  bill  of  excep- 
tions wherever  it  occured.  Held,  that  such  mo- 
tion will  be  granted,  and  the  fact  that  the  plain- 
tiff in  error  thus  stricken  has  failed  to  file  a 
pauper  affidavit  will  not  work  a  dismissal  of 
the  writ  of  error. 

2.  Evidence— Ofhoial   Reoobds— Authenti- 
cation. 

When  there  is  no  clerk  of  a  court  of  ordi- 
nary, the  judge  is  ex  officio  clerk.  A  certificate 
of  the  ordinary,  purporting  to  certify  a  copy  of 
marriage  license  appearing  of  record  in  his  of- 
fice, does  not  render  the  copy  admissible  in  evi- 
dence, unless  it  is  made  affirmatively  to  appear 
that  there  is  no  clerk  other  than  the  ordinary. 
Sellers  v.  Page,  127  Ga.  634,  56  S.  E.  1011  (3); 
Lay  V.  Sheppard,  112  Ga.  Ill,  37  8.  B.  132. 

3.  New  Trial— Gkounds— Reception  of  Ev- 
idence. 

A  material  issue  in  this  case  was  whether 
a  certain  alleged  marriage  was  lawful,  and  the 
improper  admission  of  the  marriage  license  in 
evidence  is  sufficient  cause  for  the  grant  <tf  a 
new  trial. 

4.  Ebbob,  Wbit  of— Review. 

There  are  a  number  of  assignments  of  er- 
ror which  are*  so  indefinite  as  to  render  it  doubt- 
ful whether  under  the  rulings  of  this  court  they 
may  be  considered :  bat  they,  as  well  as  all  other 
objections  to  the  jadgment  refusing  to  riant  a 
new  trial,  relate  to  such  matters  as  probably  will 
not  occur  in  the  same  way  upon  another  trial, 
and  we  will  not  rule  upon  any  other  question 
than  those  dealt  with  in  the  preceding  headnotes. 
(Syllabus  by  the  Court) 

Error  from  Superior  CJourt,  Douglas  Coun- 
ty;  A.  L.  Bartlett,  Judge. 

Action  between  B.  N.  Smallwood  and  oth- 
ers and  C.  M.  Kimball  and  others.  From 
the  judgment,  Smallwood  and  others  bring 
error.    Reversed. 

J.  S.  James,  for  plaintiffs  in  error.  R.  G. 
Griggs  and  W.  A.  James,  for  defendants  in 
error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(US  Gm.  S36) 
ASHLEY  et  al.  v.  COOK  et  aL 
(Supreme  Court  of  Georgia.    A'dg.  9,  1907.) 
Action— MisjoiN DEB— Parties    Defendant— 

NON  join  DEB. 

A  declaration  aeainst  A.,  B.,  and  C  al- 
leging that  the  plaintiffs  own  several  parcels  of 
land   subject   to   the  superior   right  of    D«  * 


Ga.) 


ASHLEY  V.  COOK. 


641 


holder  of  an  outstanding  deed  to  secure  a  debt ; 
that  Qpon  default  of  payment  the  debt  waa 
saed  to  judgment,  and  execution  issued  there- 
oD ;  that  two  of  the  several  parcels  of  land  were 
exposed  to  public  sale  by  the  sheriff,  and  one 
sold  to  A.  and  the  other  to  B. ;  that  both  sales 
were  void:  that  A.  and  B.  were  both  subrogated 
to  the  rights  of  D.,  the  plaintiff  in  fi.  fa.: 
that  A.  received  a  Targe  amount  of  rents  and 
other  profits  from  the  land,  and  sold  it  to  C, 
who  took  with  notice  of  the  plaintiffs*  equities, 
and  afterwards  received  a  large  amount  of  rents 
and  other  profits  therefrom ;  that  B.  received  a 
large  amount  of  rents  and  profits  from  the  tract 
purchased  by  him;  that  the  rents  and  profits 
received  by  A.,  B.,  and  0..  added  to  a  certain 
sum  paid  in  cash  upon  the  execution  by  the  de- 
fendant therein  named,  overpaid  the  debt— 
and  the  prayer  being  for  an  accounting,  and  that 
the  debt  and  lien  be  decreed  satisfied,  and  the 
title  be  decreed  to  be  in  the  plaintiffs,  and  that 
the  sheriff's  deeds  be  canceled  as  clouds  upon  the 
plaintiff's  title,  held: 

(a)  The  suit  was  not  multifarious. 

(b)  In  the  absence  of  an  allesration  that  D., 
the  holder  of  the  security  deed,  had  been  fully 
paid,  D.  is  to  be  regarded  as  retaining,  in  com- 
mon with  A.,  B.,  and  C,  an  interest  in  the 
security,  and  is  a  necessary  party  to  the  ac- 
tion. 

(c)  A.  was  at  all  times  a  necessary  party,  and 
the  fact  of  his  death  and  an  omission  to  ob- 
tain administration  upon  his  estate,  after  the 
filing  of  the  suit  and  before  the  hearing  of  the 
demurrer,  did  not  dispense  with  the  necessity 
of  making  his  estate  a  party  to  the  action. 

(d)  The  sheriff  was  not  a  necessary  party. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Laurens  Conn- 
ty;   H.  G.  Lewis,  Judge. 

Action  by  Augustus  Ashley  and  others 
against  W.  J.  Cook  and  others.  Judgment 
for  defendants*  and  plaintiffs  bring  error. 
Aflarmed. 

Augustus  Ashley,  Lulu  Ereutz.  and  J.  M. 
Ashley  Instituted  suit  against  W.  J.  Cook, 
W.  R.  Cook,  and  Daniel  Cummlngs,  alleging. 
In  substance,  that  in  1884  P.  A.  Ashley  ex- 
ecuted a  deed  conveying  720  acres,  more  or 
less,  of  land,  composed  of  a  number  of  sep- 
arate tracts  as  follows:  Being  parts  of 
lots  Nos.  38,  14,  15.  and  16  in  the  Second 
land  district,  and  parts  of  lots  Nos.  391,  392, 
and  393,  In  the  Twenty-Second  land  dis- 
trict— the  conveyance  being  made  to  Kate 
Ashley,  the  mother  of  plaintiffs,  for  life, 
with  remainder  over  to  her  children,  which 
deed  was  not  recorded  within  the  time  pre- 
scribed by  law;  that  In  1893  Kate  Ashley 
died,  leaving  the  plaintiffs  and  their  broth- 
er, J.  H.  Ashley,  as  her  only  children;  that 
afterwards  J.  H.  Ashley  died,  leaving  the 
plaintiffs  as  his  only  heirs  at  law;  that 
after  the  execution  of  the  aforesaid  deed 
P.  A.  Ashley  on  April  13,  1885,  executed  a 
deed  to  secure  a  debt,  to  Mary  L.  Floyd 
Jones,  conveying  the  same  property,  the 
amount  secured  l>eiDg  $800,  and  said  Jones 
taking  the  said  security  deed  In  good  faith. 
without  notice  of  the  previous  unrecorded 
deed  to  Kate  Ashley  and  her  children ;  that 
afterwards  Mary  L.  Floyd  Jones  sued  to 
judgment  the  notes  so  secured,  and  caused 
execution  to  issue  thereon  for  $800  principal, 
$214.28  interest,  $101.45  attorney's  fees,  and 
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$9.86  costs  of  court,  and  on  March  5,  1891, 
she  caused  said  execution  to  be  levied  by  the 
sheriff  upon  the  property  described  in  the 
deeds,  and  <m  February  2,  1892,  the  sheriff, 
Q.  M.  Howard,  exposed  for  sale  at  public 
outcry  lot  No.  14  of  the  Second  district,  con- 
taining 2D2H  acres,  more  or  less,  which  was 
purchased  by  W.  J,  Cook  for  $750^  which 
price  was  paid  to  the  sheriff,  whereupon  he 
executed  to  the  said  Cook  his  deed  con- 
veying the  property  so  described;  that  said 
sale  was  void,  for  the  reason  that  Mary  L. 
Floyd  Jones  did  not  execute  and  file  and 
have  recorded  in  the  office  of  the  clerk  of 
the  superior  court,  prior  to  the  time  of  levy, 
a  deed  of  reconveyance  to  P.  A.  Ashley,  but 
W.  J.  Cook,  the  purchaser,  became  subro- 
gated to  all  the  rights  of  Mary  L.  Floyd 
Jones,  and  his  Interest  acquired  by  subroga« 
tlon  was  superior  to  the  interest  acquired 
by  Kate  Ashley  and  her  children  under  the 
first  deed  from  P.  A.  Ashley;  that  on  the 
same  date  of  sale  the  sheriff  also,  by  virtue 
of  the  same  execution,  sold  140  acres  of  lot 
No.  36  in  the  Second  district  to  Daniel  Cum- 
mlngs (the  amount  of  the  purchase  price 
not  being  alleged),  which  sale  was  void  for 
the  same  reason  as  that  averred  touching 
the  sale  to  W.  J.  0o6k;  that  the  sheriff 
executed  a  deed  to  Daniel  Cummlngs,  who 
became  subrogated  to  the  rights  of  Mary 
L.  Floyd  Jones  with  respect  to  the  property 
so  purchased  by  him;  that  Kate  Ashley,  on 
February  3,  1892,  paid  on  the  execution  the 
$360,  and  that  sum  was  credited  thereon 
(it  not  being  otherwise  alleged  what  disposi- 
tion was  made  of  this  money);  that  W.  J. 
Cook  enjoyed  the  rents,  Issues,  and  profits 
of  the  land  purchased  by  him  from  Febru- 
ary 2,  1892,  to  March  8,  1898,  of  the  yearly 
value  of  $100  and  during  said  time  he  cut 
and  took  from  the  land  a  large  amount  of 
timber,  of  the  value  of  $500  or  other  large 
sum,  and  on  March  8,  1898,  he  conveyed  to 
W.  R.  Cook  the  part  of  the  land  so  pur- 
chased by  him,  but  Cook  took  the  land  with 
full  knowledge  of  petitioners*  equities  in 
the  premises,  and  entered  upon  the  land,  and. 
enjoyed  the  rents,  Issues,  and  profits  there- 
of, of  the  yearly  value  of  $100,  from  March 
8,  1898,  to  the  time  of  the  filing  of  the  suit, 
April  24,  1900;  thtit  Daniel  Cummlngs  has 
enjoyed  the  rents,  issues,  and  profits  of  the 
land  purchased  by  him,  of  the  yearly  value 
of  $100,  from  the  2d  day  of  Februavy,  1892, 
to  the  date  of  the  filing  of  the  suit,  and  has 
also  taken  from  said  premises  a  large  amount 
of  timber,  of  the  value  of  $300;  and  that 
the  rents.  Issues,  and  profits  of  lot  No.  14, 
collected  by  W.  J.  Cook  and  W.  R.  Cook, 
together  with  the  value  of  the  timber  cut  by 
W.  J.  Cook,  and  the  rents,  issues,  and  profits 
of  said  part  of  lot  No.  36  collected  by  Dan- 
iel Cummlngs,  together  with  the  timber  cut 
from  lot  of  land  36  by  him,  and  the  amount 
paid  on  the  fi.  fa.  by  the  said  Kate  Ashley, 
have  long  since  paid  off  said  executions  la 
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favor  of  Mary  L.  Floyd  Jones,  to  whose 
rJghts  W.  J.  Cook  and  Daniel  Cumiuings 
are  subrogated  in  said  void  sale. 

It  will  be  observed  that  while  it  is  al- 
leged that  the  security  deed  executed  by 
P.  A.  Ashley  to  Mary  L.  Floyd  Jones  con- 
veyed the  same  premises  as  described  In 
the  deed  from  P.  A.  Ashley  to  Kate  Ashley 
and  her  children,  it  was  not  alleged  that 
any  part  of  the  lands  were  sold  at  sherifTs 
sales,  except  lot  No.  14,  containing  202^ 
acres,  more  or  less,  and  140  acres  of  lot  No. 
136.  Deducting  this  acreage  from  the  720 
acres  would  leave,  according  to  the  allega- 
tions, 377^  acres  vested  in  Mary  L.  Floyd 
Jones  under  the  security  deed,  concerning 
which  neither  W.  J.  Cook  nor  Daniel  Cum- 
mings  ever  asserted  any  claim.  It  was 
prayed:  (1)  That  W,  J.  Cook,  W.  R.  Cook, 
and  Daniel  Cummings  be  required  to  ac- 
count for  the  rents,  issues,  anu  profits  re- 
ceived by  them,  and  the  timber  cut  by  them 
from  said  lands,  and  if  said  amounts  have 
paid  off  said  executions,  with  interest,  peti- 
tioners be  decreed  to  have  title  to  the  land, 
and  that  the  defendants'  deeds  be  delivered 
up  and  canceled.  (2)  That  in  the  event  it 
is  found,  on  accounting,  that  said  amounts 
have  not  paid  up  said  execution,  the  peti-. 
tioners  be  allows  to  pay  the  defendants 
such  amounts  as  may  be  decreed  to  be  equi- 
tably due  them,  and  thereupon  that  petition- 
ers be  decreed  to  have  title  to  the  premises, 
and  that  the  deeds  be  delivered  up  and  can- 
celed. (3)  That  in  the  event  it  be  found,  on 
accounting,  that  said  sums  have  more  than 
paid  the  execution,  then  that  petitioners  may 
have  Judgment  against  each  of  the  defend- 
ants separately  for  the  amounts  that  may 
be  found  equitably  due  each  of  them. 

After  the  suit  was  filed  W.  J.  Cook  died, 
and  on  January  26,  1903,  his  death  was  sug- 
gested of  record.  On  the  same  day  the  court 
passed  an  order  reciting  the  suggestion  of 
record  of  the  death  of  W.  J.  Cook,  and  that 
there  was  no  administration  on  his  estate, 
and  ordering,  upon  motion  of  plaintiffs'  coun- 
sel, that  W.  J.  Cook  be  stricken  as  a  party 
defendant  To  the  petition  as  amended  the 
defendants  demurred  upon  the  ground, 
among  others,  that  there  is  a  nonjoinder  of 
necessary  parties,  to  wit,  Mary  L.  Floyd 
Jones  and  G.  M.  Howard,  sheriff,  and  that 
there  is  a  misjoinder  of  causes  of  action. 

John  M.  Stubbs,  D.  M.  Roberts,  and  Aker- 
man  &  Akerman,  for  plaintiffs  in  error. 
Hines  &  Jordan  and  T.  L.  Griner,  for  defend- 
ants in  error. 

ATKINSON,  J.  (after  stating  the  facts  as 
above).  The  court  having  placed  the  decision 
only  upon  the  questions  of  misjoinder  of  causes 
of  action  and  nonjoinder  of  necessary  parties, 
we  will  deal  only  with  those  questions.  The 
allegations  of  the  petition  in  effect  charge 
that  Mary  L.  Floyd  Jones  by  virtue  of  the 
security  deed  acquired  a  title  to  all  the  prop- 


erty as  security  for  the  debt  which  was  su* 
perior  to  the  title  of  the  plaintiffs.  It  fol- 
lows that  the  lien  of  the  Judgment  upon 
which  execution  issued,  which  was  admitted- 
ly valid,  was  also  superior  to  the  title  as- 
serted by  the  plaintiffs.  If  the  sale  by  the 
sheriff  to  W.  J.  Cook  and  the  sale  by  the 
sheriff  to  Daniel  Cummings  were  both  void,  as 
alleged,  neither  of  these  acquired  any  title 
whatever  to  the  land  which  the  sheriff  con- 
veyed to  them,  respectively.  But  it  is  al- 
leged that  each  of  them  was  subrogated  to 
the  rights  of  Mary  L.  Floyd  Jones.  See  Ash- 
ley V.  Cook,  109  Ga.  653,  35  S.  E.  88.  If 
they  were  subrogated  to  anything,  it  was  to 
the  security  which  she  held.  A  mere  security 
was  the  greatest  interest  which  she  held  In 
the  land.  The  greatest  right  which  they  ac- 
quired under  the  equitable  right  of  subroga- 
tion was  a  right  to  participate  in  common  in 
the  control  of  the  unsatisfied  security  for 
their  reimbursement.  If,  in  the  course  of 
collection  by  lawful  sale  or  otherwise,  they 
should  make  a  new  arrangement  by  which 
they  would  acquire  lawful  right  to  the  identi- 
cal property  attempted  to  be  sold  to  them, 
respectively,  by  the  sheriff,  that  would  be 
a  different  matter  altogether.  So  far  as  the 
allegations  go,  Mrs.  Mary  U  Floyd  Jones  also 
has  an  interest  Ui  the  security  in  common 
with  W.  J.  Cook  and  Daniel  Cummings,  be- 
cause it  is  not  alleged  that  she  has  been 
fully  paid.  It  is  alleged  that  W.  J.  Cook, 
who  did  not  have  title,  conveyed  the  land 
bought  by  him  to  W.  R.  Cook,  who  did  not 
acquire  title,  but  only  took  the  right  of  sub- 
rogation theretofore  held  by  W.  J.  Cook. 
That  is  not  alleged  in  so  many  words,  but  It 
is  necessarily  implied  from  a  fair  construc- 
tion of  the  declaration.  If  that  be  true,  W. 
R.  Cook  had  no  other  right  than,  in  common 
with  others,  to  have  the  security  deed  en- 
forced for  his  benefit  to  satisfy  any  interest 
in  the  security  to  which  he  might  be  entitled 
by  force  of  the  alleged  equitable  assignment 
by  W.  J.  Cook.  It  is  thus  seen  that,  under 
the  theory  by  which  it  is  sought  to  recover, 
all  of  the  defendants  are  obliged  to  resort 
to  the  enforcement  of  the  same  security  for 
whatever  rights  they  may  have,  and  that 
their  several  equities  must  be  satisfied  from 
a  common  security.  The  security  will  be  en- 
forced for  the  benefit  of  all,  as  their  interests 
may  appear.  Under  these  conditions,  there 
are  no  separate  and  distinct  causes  of  ac- 
tion united  in  one  suit  and  the  action  is  not 
multifarious.  See,  in  this  connection.  White 
v.  North  Georgia  Electric  Co.,  128  Ga.  589, 
58  8.  B.  83. 

From  what  has  been  said  it  is  manifest 
that  under  the  allegations  Mary  L.  Floyd 
Jones  has  an  interest  in  the  security,  and  al- 
so that  the  estate  of  W.  J.  Cook  is  substan- 
tially interested.  The  security  as  a  whole 
could  not  be  decreed  satisfied,  nor  could  a 
complete  accounting  be  had,  without  making 
them  parties.    Their  respectire  interests  ex- 
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tend  to  every  feature  of  the  caae.  The  facts 
of  the  demise  of  W.  J.  Cook  and  omission  to 
have  administration  upon  his  estate  between 
the  time  of  filing  the  suit  and  the  hearing  of 
the  demurrer  do  not  render  it  the  less  neces- 
sary that  his  estate  be  made  a  party.  It  is 
sought  to  make  his  estate  account  for  rents 
and  profits,  and  also  to  bring  about  condi- 
tions which  could  render  it  liable  upon  a 
warranty  of  title.  Neither  of. these  things 
could  ever  be  done  without  an  opportunity  af- 
forded to  be  heard.  Neither  Mary  L.  Floyd 
Jones  nor  the  estate  of  W.  J.  Cook  was  a 
party,  and  in  the  absence  of  proper  amend- 
ments the  court  was  authorized  to  dismiss 
the  petition  upon  demurrer  raising  the  point 
that  they  should  be  parties.  The  sheriff  is  a 
mere  nominal  party,  without  any  real  or  ac- 
tual interest,  and  the  failure  to  make  him  a 
party  was  not  cause  for  dismissing  the  peti- 
tion. .  See,  in  this  connection,  15  Enc.  PI.  & 
Pr.  600,  and  citations;  Beall  t.  Blake,  16 
Ga.  119;  Smith  v.  Pate,  51  Ga.  246.  The 
judgment  of  the  court  dismissing  the  case,  be- 
cause of  the  omission  to  make  Blary  L.  Floyd 
Jones  and  the  estate  of  W.  J.  Oook  parties, 
was  authorized.  Nothing  in  the  judgment 
now  rendered  will  operate  as  a  bar  to  another 
suit,  with  all  the  proper  parties  thereto. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

029  Ga.  Ill) 
MILLBDQBVILLB  WATER  CO.  et  al.  ▼. 

FOWLER. 
(Sopreme  Court  of  Georgia.     Aug.  15,  1907.) 

Damaobs— Breach  of  Contract— Evidence. 

This  being  an  action  to  recover  for  a  breach 
of  a  contract,  the  burden  of  proving  the  amount 
suffered  through  the  alleged  oreach  rested  upon 
the  plaintiff ;  and,  there  being  no  evidence  what- 
ever to  show  the  amount  of  damages  suffered, 
the  verdict  for  substantial  compensatory  dam- 
ages in  favor  of  the  plaintiff  was  unauthorized, 
though  he  might  have  been  entitled  to  nominal 
damages  upon  proof  merely  of  the  breach. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  S  502.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  H.  6.  Lewis,  Judge. 

Action  by  S.  B.  Fowler  against  the  Mill- 
edgevllle  Water  Company  and  another.  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
Reversed. 

Fowler  brought  suit  against  the  Milledge- 
▼ille  Water  Company  and  Hanes,  superin- 
tendent, to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  the  failure  and 
refusal  of  the  defendants  to  furnish  water 
for  the  plaintiff's  residence  in  the  city  of 
MiUedgeville.  He  alleged,  in  substance,  that 
said  water  company  is  under  a  contract  "with 
the  mayor  and  aldermen  of  said  city,  for 
and  in  behalf  of  the  citizens  of  said  city, 
whereby  it  agrees  to  furnish  water  to  the 
residents  of  said  city  upon  terms  therein  ful- 
ly set  out";  that  in  pursuance  of  said  con- 


tract the  defendants  had  furnished  him  with 
water  up  to  September  1,  1904,  at  which 
time  Hanes,  general  manager  of  the  defend- 
ant company,  demanded  of  him  the  payment 
of  water  rental  for  the  preceding  six  months, 
which  he  had  already  paid ;  that  he  refused 
to  pay  said  back  rental,  but  paid  the  rental 
for  the  next  ensuing  six  months  ending 
March  1,  1905.  "Nevertheless  said  Hanes 
retained  said  money,  sent  your  petitioner  a 
receipt  purporting  to  be  for  the  half  year 
ending  September  1,  1904,  and  immediately 
cut  off  said  water  from  his  said  resideuce." 
As  to  the  damages  sustained  in  consequence 
of  being  deprived  of  the  water  the  plaintiff 
testified :  '*!  had  no  other  supply  of  water 
besides  the  hydrant  I  did  not  have  a  well. 
I  got  my  water  from  the  neighbors,  or  some 
street  well.  •  •  •  This  certainly  neces- 
sitated additional  work.  The  hydrant  was 
BO  located  that  my  wife  could  draw  all  the 
water  that  she  wanted.  •  •  •  I  used 
this  water  for  bathing,  and  it  was  very  cour 
venient  •  •  •  The  water  remained  cut 
off  until  March  1,  1905."  The  defendant  de- 
nied the  material  allegations  in  the  petition, 
and  contended  that  the  plaintiff  was  in  ar- 
rears with  his  dues,  and  that  the  water  was 
cut  off  because  the  rental  was  not  paid.  The 
Jury  found  in  favor  of  the  plaintiff  $150. 
The  defendants  moved  for  a  new  trial,  which 
was  denied,  and  the^  excepted. 

Hines  &  Vinson,  for  plaintiffs  in  error. 
Allen  ft  Pottle,  for  defendant  In  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  The  plaintlff^s  case,  as  stated  in 
his  petition  and  as  made  by  his  evidence, 
was  plainly  one  arising  from  a  breach  of  a 
contract.  The  relation  of  the  parties  to  the 
action  was  plainly  contractual.  The  defend- 
ant, under  the  terms  of  the  contract,  was  un- 
der obligation,  upon  the  payment  in  advance 
of  a  certain  sum  by  the  plaintiff,  to  furnish 
water  to  plaintiff  at  his  residence.  The 
plaintiff  contended,  and  submitted  proof  to 
show,  that  he  had  performed  his  part  of 
the  contract  by  payment  in  advance  of  the 
requisite  amount,  and  that  the  defendant 
had  failed  and  refused  to  perform  his  part 
Counsel  for  the  plaintiff  in  their  brief  and 
argument  insist  that,  under  the  pleadings 
and  facts  of  the  case,  a  right  of  action  as 
for  a  tort  had  been  shown.  And  while  the 
movant  does  not  except  to  any  portion  of  the 
charge,  and  the  charge  itself  is  not  in  the 
record,  the  case  must  have  been  submitted  to 
the  Jury  on  that  theory ;  otherwise,  we  can- 
not account  for  the  verdict 

Mere  breach  of  a  contract  cannot  be  con- 
verted into  a  tort  by  showing  that  failure 
to  perform  upon  the  part  of  the  one  com- 
mitting the  breach  had  resulted  in  great  in- 
convenience, trouble,  annoyance,  and  hard^ 
ship  to  the  other  party  to  the  contract  Civ. 
Code  1895,  §  8807,  provides  that:  *'A  tort  is 
a  legal  wrong  committed  up6n  the  person  or 
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property  Independent  of  contract  It  may 
be  either:  (1)  A  direct  InTaslon  of  some 
legal  right  of  the  indlviduaL  (2)  The  Infrac- 
tion of  some  public  duty  by  which  special 
damage  accrues  to  the  Individual.  (3)  The 
violation  of  some  private  obligation  by  which 
like  damage  accrues  to  the  individual.  In 
the  former  case,  no  special  damage  is  nec- 
essary to  entitle  the  party  to  recover.  In 
the  two  latter  cases,  such  damage  is  neces- 
sary.'* Section  3810,  contained  In  the  chap- 
ter on  "Torts/*  provides  that:  "Private  du- 
ties may  arise  either  from  statute,  or  flow 
from  the  relations  created  by  contract,  ex- 
press or  implied.  The  violation  of  any  such 
specific  duty,  accompanied  with  damage, 
gives  a  right  of  action."  And  in  L.  &  N. 
Railroad  Co.  v.  Spioks,  104  Ga.  692,  30  S. 
B.  968,  it  was  decided  that :  **In  arriving  at 
a  correct  imderstanding  of  the  meaning  of 
section  3807,  the  words  'independent  of  con- 
tract' must  be  understood  as  applying  to 
each  one  of  the  three  subdivisions  embraced 
in  that  section.  Accordingly,  the  third  sub- 
division means  the  same  as  if  It  read:  'The 
violation  of  some  private  obligation,  Inde- 
pendent of  contract,  by  which  like  damage  ac- 
crues to  the  individual.'  And  section  3810,  in 
so  far  as  it  refers  to  private  duties  flowing 
from  'relations  created  by  contract,  express 
or  implied,' .  means  the  same  thing.  Every 
•  person,  who  makes  a  contract  of  any  kind  is, 
of  course,  under  a  duty  of  i)erforming  it; 
but  it  would  never  do  to  hold  that  every 
breach  of  a  civil  contract,  though  necessarily 
in  a  sense  involving  a  breach  of  the  duty 
thereby  imposed,  would  give  rise  to  an  ac- 
tion ex  delicto."  Judge  Ck)oley  says,  after 
pointing  out  certain  exceptions  to  the  rule: 
"The  rule  is  general  that,  where  contract  re- 
lations exist,  the  parties  assume  toward  each 
other  no  duties  whatever  besides  those  the 
contract  imposes."  1  Cooley  on  Torts  (3d 
Ed.)  160.  If  one  seriously  doubts  whether 
this  is  an  action  ex  contractu,  the  doubt  will 
disappear  upon  reading  the  Spinks  Case,  su- 
pra, and  the  authorities  cited. 

There  is  an  important  and  vital  point  of 
difference  between  the  instant  case  and  tfiat 
of  Freeman  v.  Macon  Gas  &  Water  Co.,  126 
Ga.  843,  56  S.  E.  61,  7  L.  R.  A.  (N.  S.)  917. 
In  the  latter  case  it  was  held  that  the  peti- 
tion as  amended  set  forth  a  cause  of  action 
sounding  in  tort,  and  the  particular  tort 
there  alleged  was  a  willful  breach  by  the 
defendant  company  of  a  public  duty  which  it 
owed  to  the  plaintilF  as  a  consumer  of  the 
water  it  undertook  to  supply  to  the  inhab- 
itants of  the  city.  The  contract  was  merely 
alleged  by  way  of  inducement  for  the  purpose 
of  establishing  the  nature  and  scope  of  the 
duty  and  liability  of  the  company  relatively 
to  the  general  public.  And  the  corporation 
against  which  the  suit  was  brought  was  in 
the  exercise  of  a  franchise  granted  by  the 
municipality  pursuant  to  a  statute,  which 
conferred  upon  it  the  right  to  use  the  streets 


of  the  city  on  condition  that  It  would  there- 
in lay  its  mains  and  furnish  the  municipal- 
ity and  its  inhabitants  with  a  supply  of  wa- 
ter at  a  fixed  toll.  In  the  case  at  bar  the  de- 
fendant is  not  shown  to  have  owed  the  plain- 
tiff any  duty  independent  of  the  contract  wRh 
him.  So  far  as  it  appears  from  the  record, 
the  defendant  company  was  not  in  the  ex- 
ercise of  any  franchise  granted  by  the  mu- 
nicipality, nor  was  it  in  any  way  obligated 
to  serve  the  public  at  large,  nor  the  plaintiff 
as  a  member  thereof. 

The  plaintiff's  action  being  one  ex  contrac- 
tu, as  we  have  seen,  upon  proof  of  a  breach 
thereof  he  would  be  entitled  to  at  least  nom- 
inal damages;  but  in  order  to  recover  sub- 
stantial, compensatory  damages,  such  as  were 
awarded  in  the  present  case  by  the  Jury, 
there  must  be  some  evidence  of  actual  dam- 
ages, and  the  amount  thereof.  It  is  even  ad- 
mitted in  the  brief  of  counsel  that. there 
is  no  evidence  showing  that  there  were  "any 
damages  sustained  in  money  "  and,  that  being 
true*  the  plaintiff  has  failed  entirely  to  carry 
the  onus  of  proving  the  amount  of  his  dam- 
ages; a  burden  which  the  law  imposes  up- 
on the  plaintiff  in  every  such  action  as  the 
present  one.  Clark  v.  Telegraph  Co.,  112  Ga. 
633,  37  S.  B.  870;  Grier  y.  Ward,  23  Ga.  145; 
Western  Union  Tel.  Co.  v.  Waxelbaum,  113 
Ga.  1017,  39  S.  E.  443,  66  L.  R.  A.  741. 

Judgment  reversed.  All  the  Justices  con* 
cur. 


(129  Q«.  104) 
ROBINSON-HUMPHREY  CO.   t.  WILCOX 
COUNTY. 
(Supreme  Court  of  Georgia.    Aug.  13,  1907.) 

1.  TRIAI^—DlSHIfiSAI/— DlSCBETION   OF  JUDGE. 

As  a  general  rule  it  is  better  that  the  jud^ 
should  not  suggest  to  counsel  how  to  try  their 
cases;  but,  if  the  plaintiff's  petition  alleges  such 
facts  as  to  show  that  in  law  he  is  not  in  any 
event  entitled  to  recover,  it  is  not  an  abase  of 
discretion  for  the  judge  to  raise  the  question 
and  entertain  the  motion  to  dismiss  the  suit. 

[£}d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S  368.] 

2.  Counties— OoNTBAOTS—AonoN  fob  Bbeagh. 

There  is  no  authority  of  law  for  a  county 
to  enter  into  an  executory  contract  for  the  sale 
of  bonds  which  at  the  time  of  the  contract  the 
county  is  not  authorized  to  issue.  For  a  breach 
of  such  an  undertaking  an  action  for  damages 
will  not  lie  against  the  county. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;   J.  H.  Martin,  Judge. 

Action  by  the  Robinson-Humphrey  Com- 
pany against  Wilcox  county.  Judgment  for 
defendant,  and  plaintifiC  brings  error.  Af- 
firmed. 

Eldridge  Cutts,  D.  B.  Nicholson,  and  J.  H. 
Gilbert,  for  plaintiff  in  error.  J.  L.  Bank- 
ston,   for  defendant   in   error. 

ATKINSON,  J.  The  plaintiff's  petition 
as  amended  alleges  that  the  plaintiff  entered 
into  a  (written  contract  with  the  county  of 
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Wilcox  by  the  terms  whereof  the  county 
agreed  .to  sell  the  plaintiff  certain  bonds  at 
their  face  value,  which  the  county  contem- 
plated issuing  for  the  purpose  of  building 
a  courthouse ;  that  as  evidence  of  good  faith 
the  plaintiff  deposited  with  the  treasurer  of 
the  county  a  certified  checl^  for  $1,000;  that 
it  was  contemplated  by  the  parties  that  an 
election  should  be  held,  under  authority  of 
the  state  Constitution  (Civ.  Code  1895,  § 
5893),  to  determine  whether  bonds  should 
issue;  that  the  contract  was  to  be  binding 
only  in  the  event  there  were  a  sufficient  num- 
ber of  votes  cast  for  bonds  to  authorize 
the  issue.  It  was  further  contemplated  that 
after  the  election  the  county  should  cause 
the  bonds  to  be  validated  according  to  the 
statute  (Van  Epps'  Code  Supp.  §  6074),  and 
final  delivery  to  be  made  for  the  agreed  price, 
to  be  paid  in  cash;  the  purchaser  furnish- 
ing at  his  own  expense  the  bonds  in  blank, 
properly  lithographed.  An  election  was  call- 
ed, but  before  the  day  of  the  election  there  was 
a  special  meeting  of  the  commissioners  of 
roads  and  revenues  of  Wilcox  county,  called 
at  the  request  of  the  plaintiff,  which  was  at- 
tended by  a  representative  of  the  plaintiff. 
At  that  meeting  the  commissioners  determin- 
ed not  to  comply  with  the  written  contract, 
and  so  notified  the  plaintiff.  It  was  further 
alleged  that  afterwards  the  election  was  held, 
and  that  a  suflJclent  number  of  votes  in  favor 
of  the  issue  of  bonds  was  cafrt  at  snoh  elec^ 
tlon  to  authorize  the  commissioners  to  issue 
the  bonds;  that  the  plaintiff  tendered  the 
price  which  he  agreed  to  pay  for  the  bonds. 
and  that  the  same  was  declined ;  that  after- 
wards the  county  sold  the  bonds  to  another 
person  at  the  same  price  at  which  the  plain- 
tiff had  agreed  to  buy ;  that  the  bonds  were 
worth  to  the  plaintiff,  on  open  market  $5,000 
more  than  the  price  at  which  the  county 
had  contracted  to  sell;  and  that  by  reason  of 
the  failure  to  obtain  the  bonds  the  plaintiff 
had  been  damaged  in  the  sum  of  $5,000.  The 
prayer  was  for  a  judgment  for  damages. 
There  were  also  allegations  to  the  effect  that 
before  the  execution  of  the  contract  the  coun- 
ty authorities  had  levied  a  special  tax  suffi- 
cient to  pay  for  the  courthouse,  which  was 
to  be  effective  only  in  the  event  there  was 
not  sufficient  votes  cast  at  the  contemplated 
bond  election  to  authorize  the  Issue  of  bonds. 
The  court  ruled  that  the  contract  made  be- 
tween the  county  and  the  plahitiff  was  void, 
and  that  the  county  incurred  no  liability  to 
the  plaintiff  for  a  breach  thereof.  Excep- 
tion was  taken  to  that  ruling  and  the  quea- 
tlon  is  here  for  review. 

2.  A  county  cannot  incur  a  liability  by  a 
contract,  unless  It  has  statutory  authority 
therefor.  The  authority  may  be  express  or 
Implied—express,  where  the  statute  by  ex- 
press terms  authorizes  the  contract;  implied, 
^where  the  statute  makes  no  express  refer- 
ence to  the  contract,  but  authorizes  cer- 
tain things  to  be  done,  or  raises  certain  dut- 
ies, in  the  performance  of  which  it  Is  neces- 


sary to  make  a  contract  There  is  no  statu- 
tory authority,  either  express  or  implied,  for 
the  making  of  the  contract  involved  in  this 
case.  The  contract  is  executory  for  the  sale 
of  the  bonds,  which  at  the  time  were  neither 
issued  nor  authorized  to  be  Issued.  No  elec- 
tion had  been  held  under  the  provisions  of  Pol. 
Code,  §§  377-381.  Nor  had  the  bonds  been 
validated  under  the  provisions  of  Van  Epps* 
Code  Supp.  S  6074.  Under  those  conditions, 
the  contemplated  bonds  were  not  authorized 
to  be  sold.  It  could  not  from  any  standpoint 
be  said  that  the  commissioners  at  that  time 
i  were  under  duty  or  necessity  of  making  such 
a  contract.  If  the  commissioners  were  with- 
out authority  to  contract  In  the  manner  in- 
dicated, it  follows  that  their  effort  was 
futile,  and  no  liability  in  damages  against 
the  county  would  arise  by  reason  of  a  fail- 
ure to  perform.  Nor  does  it  affect  the  case 
that  the  commissioners  had  levied  a  tax  (to 
be  collected  under  certain  conditions)  for 
the  purpose  of  raising  funds  to  construct  a 
courthouse.  There  was  no  relation  between 
the  contract  in  question  and  the  tax  levy. 
The  tax  levy  could  not  raise  a  duty  or  neces- 
sity to  sell  the  bonds.  The  tax  levy  may 
have  been  important,  if  the  contract  had  been 
for  the  building  of  the  courthouse,  but  not 
80  where  the  contract  Is  for  the  sale  of  bonds. 
Judgment  affirmed.  All  the  Justices  con- 
cur. 


(129  Ga.  99) 
DYKES  et  al.  v.  JONES  et  al. 
(Supreme  Court  of  Georgia.    Aug.  12,  1907.) 

Partition— Sale—Petition  to   Set  Asiob— 

Pbocess— Appeabancb. 

The  application  to  set  aside  the  partition 
sale  contained  allegations  sufficient  to  render  it 
an  equitable  petition,  good  as  against  a  general 
demurrer,  to  set  aside  the  sale  for  fraud  on  the 
part  of  those  conducting  the  sale  and  the  bidden 
who  became  purchasers  thereat.  That  the  peti- 
tion contained  no  prayer  for  process,  and  that 
no  process  was  attached  thereto,  were  defects 
which  might  have  worked  dismissal  upon  prop- 
er motion ;  but,  no  motion  to  dismiss  upon  those 
grounds  having  been  made,  these  defects  were 
cured  by  the  defendant's  appearing  and  plead- 
ing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  .38,  Partition,  SS  365,  307;  vol.  39,  Pleading, 
'  §  1355.1 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;   J.  H.  Martin,  Judge. 

Action  by  W.  H.  Jones  and  O.  H.  Jones 
against  Dollle  Dykes  and  others  to  parti- 
tion certain  real  estate.  After  partition  and 
sale,  defendants  filed  objections,  and  prayed 
that  the  same  be  set  aside.  From  an  order 
sustaining  a  demurrer  to  the  petition,  Dykes 
and  another  bring  error.    Reversed. 

W.  H.  Jones  and  O.  H.  Jones  filed  their 
application  for  partition  of  certain  lands  In 
Pulaski  county.  The  petition  alleges  that 
because  of  improvements  on  the  land  a  Just 
and  equitable  division  by  metes  and  bounds 
is  impracticable,  and  prays  for  the  sale  of 
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the  landa  Tbe  plaintiffs  In  error,  Dylces  and 
Mullis,  were  minors  interested  in  the  lands, 
and  the  court  appointed  a  guardian  ad  litem 
to  represent  them,  who  accepted  the  appoint- 
ment and  filed  a  written  consent  that  the 
lands  be  sold  as  prayed  for  in  the  petition. 
Before  passing  the  order  for  sale,  the  court 
heard  proof  that  all  the  parties  at  Interest 
had  been  duly  notified  of  the  application  for 
partition;  and,  as  no  objections  were  made, 
the  sale  was  ordered,  and  three  commission- 
ers  were  appointed  to  conduct  it.  The  land 
was  sold  by  said  commissioners  at  public 
sale,  and  purchased  by  W.  H.  Jones  and  O. 
H.  Jones.  After  the  sale  had  been  made, 
Dy^es  and  Mullls,  by  their  next  friends, 
filed  certain  "objections'*  to  the  sale  and  to 
the  partition  proceedings,  and  prayed  that 
the  sale  be  set  aside  and  declared  null  and 
void,  and  that  the  order  for  such  sale  be 
set  aside  and  revoked.  There  was  no  prayer 
for  process,  and  no  process  was  served  upon 
the  opposite  parties;  but  at  the  hearing 
W.  H.  Jones  and  O,  H.  Jones,  the  guardian 
ad  litem,  and  the  commissioilers  who  con- 
ducted said  sale  appeared  and  demurred 
generally  to  the  "objections."  The  court  sus- 
tained the  demurrer  and  refused  to  hear  evi- 
dence in  support  of  the  objections  urged  by 
Dykes  and  Mullls.  To  this  ruling  they  ex- 
cepted. 

W.  L.  &  Warren  Grice,  for  plaintiffs  In  er- 
ror. J.  B.  Mitchell  and  Fort  &  Grice,  for  de- 
fendants in  error. 

BECK,  J.  (after  stating  the  facts  as  above) 
1.  The  application  to  set  aside  the  sale  made 
under  the  order  of  the  Judge  upon  the  parti- 
tion proceedings  is  certainly  open  to  the 
criticism,  made  upon  it  by  counsel  for  the 
defendants  in  error,  that  it  Is  "unusual  in 
form."  It  is  divided  Into  24  paragraphs, 
and  these  paragraphs  are  by  the  pleader 
characterized  as  "objections  to  certain  parti- 
tion proceedings."  It  is  unnecessary  to  dis- 
cuss these  objections  in  detail.  It  appears 
upon  a  reading  of  them  that  the  objections 
embraced  in  paragraphs  Nos.  1-16  are  either 
entirely  immaterial,  or  that  they  seek  to 
attack  the  order  or  Judgment  of  the  court 
ordering  the  sale  for  defects  and  irregular- 
ities in  the  proceedings  which  were  amend- 
able and  cured  by  the  Judgment,  and  which 
cannot  be  urged  after  Judgment  by  parties 
who  had  been  served  with  due  and  legal 
notice  before  the  filing  of  the  application  for 
partition,  but  that  portions  of  the  objections 
embraced  in  the  paragraphs  not  referred  to 
above  contain  allegations  sufiScient  in  sub- 
stance to  render  it  an  equitable  petition, 
ancillary  to  the  motion  to  set  aside  the  sale 
of  the  lands  referred  to,  and  therefore  we 
feel'  authorized  to  refer  to  and  treat  these 
"objections,"  considered  in  their  entirety  as 
an  equitable  petition  brought  for  the  purpose 
of  having  said  sale  set  aside.  This  conclu- 
sion is  clearly  Justified  by  a  brief  statement 


of  the  substance  of  the  petition  as  contained 
In  paragraphs  17,  22,  28,  and  24,  wherein 
it  is  alleged,  in  substance,  that  no  effort  was 
made  by  those  in  charge  of  the  sale  to  get 
the  highest  price  for  the  land,  but  everything 
was  done  to  enable  the  petitioners  in  the 
partition  proceedings  to  purchase  it  below 
its  value;  that  the  purchasers  of  the  land, 
who  were  also  the  petitioners  In  the  parti- 
tion proceedings,  went  to  prospective  pur- 
chasers before  the  sale  and  requested  them 
not  to  bid  for  the  land,  telling  them  that 
the  heirs  had  agreed  to  buy  it,  and  wanted 
to  get  it  as  cheaply  as  they  could;  and  that 
by  reason  of  "these  false  and  fraudulent 
statements  purchasers  were  deterred  from 
bidding,  and  the  land  was  sold  *  *  *  for 
$1,560,  when  it  was  worth  at  least  $2,500, 
and  would  hare  brought  that  sum  If  com- 
petition had  been  fair,  and  no  effort  had 
been  made  to  stifle  the  bidding." 

Whether  the  allegations  of  fraud  on  the 
part  of  the  defendants  in  error,  and  of  their 
acts  and  doings,  which  are  alleged  to  have 
been  a  fraud  upon  the  rights  of  the  plaintiffs 
in  error,  are  sufilciently  definite  and  clear  to 
have  withstood  an  attack  by  special  demur- 
rer, it  is  unnecessary  for  us  to  decide,  inas- 
much as  no  such  attack  was  made.    If  this 
criticism,  "Nor  do  the  allegations  of  para- 
graph 23  clearly  and  distinctly  allege  fraud," 
was   intended  as  a  special  demurrer,  it  is 
itself  too  indefinite  and  general  to  be  avail- 
able for  the  purpose  intended.    The  demurrer 
to  so  much  of  these  objections  as  constitute 
an  ancillary  equitable  petition  being  general, 
it  is  only  necessary  for  us  to  decide  whether 
or  not  that  petition  contains  "good  matter 
for  equity  to  deal  with."    If  it  does,  tben 
it  follows  that  this  general  demurrer  should 
have  been  overruled,  and  the  petition  retain- 
ed, and  the  petitioners  given  an  opportunity 
to  sustain  their  allegations  by  evidence,  If 
they  can  produce  it    It  was  said  in  the  case 
of  Hemdon  v.  Gibson,  38  S.  G.  357,  17  8.  E. 
146,  20  L.  B.  A.  646,  87  Am.  St  Bep.  765, 
that  "the  prevention  of  bidding  at  a  master's 
sale  on  foreclosure,  by  the  mortgagor's  an- 
nouncement of  an  intention  to  bid  for  her- 
self, and  of  the  fact  that  she  was  a  widow 
dependent  upon  the  land  for  support,  will 
require  the  sale  to  be  set  aside,  although 
there  was  no  misrepresentation  or  conceal- 
ment of  facts."    And  in  the  note  to  the  above 
case  in  20  L.  B.  A.  545,  it  is  said:    **The  gen- 
eral principle  of  law  applied  to  all  sales  at 
auction  is  that  any  act  of  the  auctioneer,  or 
of  the  party  selling,  or  of  third  parties,  as 
purchasers,  which  prevents  a  fair,  free,  and 
open  sale,  or  which  diminishes  competition, 
and  stifles  or  chills  the  sale,  is  contrary  to 
public  policy,  and  renders  the  sale  null  and 
void."    See,   also,   17  Am.   Eng.   Bnc.  Law 
(2d  Ed.)  080;    Van  Dyke  y.  Marthi,  53  Ga. 
221;    Barnes  v.  Mays,  88  Oa.  696,  16  S.  BL 
67.    As  was  said  by  the  Supreme  Court  of 
Missouri,  in  a  case  where  it  was  decided  tbat 
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a  partition  sale  should  be  set  aside  because 
of  improper  acts  and  practices  upon  tbe  part 
of  the  purchasers:  "It  is  of  Importance  that 
these  sales  in  partition  should  be  preserved 
free  from  all  influences  which  may  depreciate 
the  value  of  the  land  sold.  Such  sales  rare* 
ly  take  place  but  where  infants  are  interest- 
ed and  they  are  too  frequently  prompted  by 
a  desire  to  obtain  their  inheritance,  and 
that,  too,  at  a  sacrifice.  Under  such  circum- 
stances, courts  cannot  be  too  vigilant  in 
guarding  every  avenue  to  improper  practices 
in  conducting  them."  Wooten  ▼.  Hinkle,  20 
Mo.  290.  This  is  wholesome  doctrine;  and 
we  hold  in  the  present  case  that  the  equitable 
petition,  which  charges  that  the  purchasers 
of  the  land  "went  to  prospective  purchasers 
before  the  sale  and  requested  them  not  to 
bid  for  the  land,"  and,  by  falsely  and  fraud- 
ulently representing  that  "the  heirs  had 
agreed,  to  buy  it,  and  wanted  to  get  it  as 
cheaply  as  they  could,  deterred  such  prospec- 
tive purchasers  from  bidding  at  the  sale," 
and  thereby  caused  the  land  to  bring  less 
than  its  real  value,  and  less  than  it  would 
have  brought  "if  no  effort  had  been  made  to 
stifle  the  bidding,"  was  good  as  against  a 
general  demurrer,  and  that  the  petitioners 
should  have  been  allowed  to  submit  evidence 
in  support  of  their  contentions. 

2.  As  this  petition  originally  stood,  there 
appears  one  fatal  defect,  which  would  have 
prevented  the  court  from  entertaining  it  as 
an  equitable  petition  brought  for  the  purpose 
stated;  and  that  is,  there  was  no  process  nor 
prayer  for  process.  But  this  defect  was 
cured  by  the  action  of  the  defendants  in  er* 
ror  themselves,  by  appearing  and  pleading; 
for,  upon  the  call  of  the  case  for  the  purpose 
of  disposing  of  the  objections,  they  appeared 
and  demurred  generally  thereto.  "Demurring 
generally  to  the  plaintifTs  petition  is  plead- 
ing to  the  merits.  ♦  •  ♦  The  omission  of 
a  prayer  for  process  is  amendable,  and  Is 
waived  by  appearance  and  pleading."  Lyons 
▼.  Planters'  I^an  &  Savings  Bank,  86  6a. 
485,  12  &  E.  882,  12  L.  R.  A.  155.  "The  ab- 
sence of  process  is  immaterial,  where  tbe  de- 
fendants have  appeared  and  demurred  sen- 
erally  to  the  merits  of  the  petition."  Savan- 
nah Ry.  Go.  ▼.  Atkinson,  94  6a.  780,  21  S. 

m  1010. 

Judgment  ^versed.  All  the  Justices  con- 
cur. 

(129  Oa.  106) 

CENTRAL  OF  6E0R6IA  RY.  CO.  v 
NORTH. 

(Supreme  Court  of  Ceorgia.     Aug.  15,  1907.) 
1.  Railboads  —  Accident  at  Cbossiivo  —  In- 

STBUCnONS. 

Upon  a  careful  consideration  of  the  charge 
of  the  court  and  the  several  requests  to  charge 
-which  were  refused,  we  do  not  think  there  was 
any  error  in  refusing  to  grant  a  new  trial  upon 
the  exceptions  thereto  urged  in  the  motion  for 
new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  41,  Railroads,  8  1121.] 


2.  Saics— Evidence. 

The  verdict  was  supported  bv  the  evidence, 
and  no  reason  api>ears  tor  interfering  with  the 
discretion  of  tbe  trial  court  in  refusing  to  grant 
a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol;  41,  Railroads,  8  113&1 

Fish,  C.  J.,  dissenting. 
(Syllabus  by  the  Court) 

EJrror  from  Superior  Court,  Henry  County; 
E.  J.  Reagan,  Judge. 

Action  by  H.  6.  North  against  the  Central 
of  Ceorgia  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

J.  F.  Wall  and  Hall  &  Cleveland,  for  plain- 
tiff in  error.  Arnold  &  Arnold,  for  defendant 
in  error. 

ATKINSON,  J.  The  main  Inquiry  is  upon 
the  geileral  grounds.  The  homicide  of  the 
plaintifTs  husband,  committed  about  1  o'clock 
in  the  afternoon  by  the  servants  of  the  de- 
fendant in  the  operation  of  Its  locomotives, 
cars,  and  other  machinery,  was  proved  by  a 
witness  who  was  walking  along  Church 
street,  going  In  the  direction  of  the  crossing 
upon  which  the  deceased  was  killed,  and  who 
was  about  125  feet  from  the  place  of  the 
catastrophe,  but  did  not  see  the  plaintifTs 
husband  until  he  was  struck,  and  knocked 
about  30  or  40  feet  up  into  the  railroad  cut 
while  the  train  was  running  at  a*  high  rate 
of  speed.  The  plaintiff  then  proved  her  re- 
lation to  deceased,  and  his  physical  condi- 
tion and  earning  capacity,  and  rested.  This 
made  a  prima  facie  case.  It  was  attempted 
to  overcome  the  prima  facie  case,  and  defeat 
a  recovery  altogether,  by  proving  that  the 
injury  was  the  result  of  the  negligence  of 
the  plaintifTs  husl>and.  Civ.  Code  1895,  8 
2322.  The  defendant's  evidence  was  focused 
upon  this  contention.  In  order  to  sustain 
this  defense  the  burden  of  proof  was  upon 
the  defendant  to  make  it  affirmatively  appear 
that  the  Injury  was  the  result  of  the  neg- 
ligence of  the  plaintiff's  husband.  The  jury 
found  against  the  defendant;  and  if  it  ap- 
pears that  there  was  any  pHausible  theory, 
arising  either  out  of  a  conflict  of  evidence  or 
an  insufficiency  of  evidence  offered  in  sup- 
port of  the  plea,  upon  which  the  verdict 
could  have  been  rendered,  it  is  our  duty  to 
decline  to  interfere  with  the  discretion  of 
the  court  below  in  refusing  to  grant  a  new 
trial. 

The  witness  Lyons  testified,  without  con- 
tradiction, that  when  the  train  was  "away  up 
the  road,"  in  his  opinion  about  1%  miles 
away,  and  when  he  and  the  plaintiff's  hus- 
band were  about  150  yards  away  from  the 
crossing,  he  heard  the  whistle  of  the  engine 
and  asked  plaintiff's  husband  what  train  it 
was,  and  was  informed  that  it  was  the  "fast 
train";  the  plaintiff's  husband  saying  that  he 
had  been  informed,  earlier  during  the  day, 
that  it  was  an  hour  or  two  late.  Lyons  tes- 
tified, further,  that  as  they  walked  on  he 
heard  a  repetition  of  whistles  from  the  en- 
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gine  and  noise  of  the  train,  and  Anally  came 
in  full  view  of  the  train  as  be  started  to 
leave  tbe  awning,  and  was  in  full  view  of  the 
train  when  he  stopped  in  the  street  half  way 
between  the  sidewalk  and  the  crossing;  that 
he  then  called  Dr.  North's  attention  to  the 
approaching  train,  touched  him,  and  said, 
"Doa,  let  us  stop  here  until  the  train  passes"; 
that  "he  paused  a  little  hit,  and  walked  on 
off,"  without  making  any  answer  to  Lyons,  or 
Indicating  in  any  other  way  that  he  did  or  did 
not  hear  the  warnings  or  see  the  train.  After 
reaching  the  spur  track  on  the  north  side  of 
the  crossing,  Lyons  said  North  jumped  over 
a  little  mudhole  between  the  rails  and  then 
started  In  a  run  diagonally  across  the  tracks, 
and  kept  running  until  he  was  struck.  After 
he  commenced  to  run,  Lyons  commenced  to 
call  to  him,  loud  enough,  he  thought,  to  be 
heard;  but  North  paid  no  attention  to  him. 
While  Lyons  may  have  heard  and  seen  the 
train,  and  may  have  addressed  Dr.  North  in 
the  manner  indicated,  it  does  not  affirmative- 
ly appear  that  North  either  saw  or  heard  the 
train,  or  heard  the  suggestion  of  Lyons  to 
stop  and  let  the  train  pass.  The  circum* 
stances  were  such  that  the  jury  could  have 
found  that  he  did  hear  and  see,  but  not  such 
as  to  demand  such  finding.  It  will  not  be 
presumed  that  North  was  negligent  The 
presumptions  are  the  other  way.  His  con- 
duct upon  leaving  Lyons  In  the  street  was 
consistent  with  either  having  seen  the  train 
or  beard  the  warning,  or  with  not  having 
Bieen  or  heard.  Whether  he  did,  or  not,  was 
for  the  jury,  and  it  is  sufficient  to  support 
thw  finding  of  the  jury  upon  that  point  that 
one  view  of  the  evidence  was  consistent  with 
the  finding.  Lyons  and  North  were  followed 
along  the  street  by  Donnehue,  who  was  about 
50  yards  behind  them,  and,  according  to  the 
maps  introduced  in  evidence,  had  about  as 
good  opportunity  to  see  and  hear  the  train 
as  Lyons  and  North  had.  Yet  he  testifies 
that  he  did  not  see  or  hear  the  train,  or  know 
it  was  coming,  until  it  ran  opposite  him. 
Donnehue  says  there  was  a  hard  rain  and 
wind  blowing  from  the  northeast,  the  direc- 
tion from  which  tbe  train  was  coming,  and 
that  North  held  his  umbrella  in  such  position 
as  would  have  obstructed  the  view  of  the 
train.  Donnehue  also  says  that  there  were 
certain  freight  cars  on  the  Intermediate 
switch  track,  which  for  a  part  of  the  time 
would  have  obstructed  the  view.  All  of  this 
was  consistent  with  North's  failure  to  see 
or  hear  the  train.  Lyons  says  that  North  aj)- 
proached  the  spur  track  in  a  walk,  and  im- 
mediately after  jumping  the  mudhole  between 
tbe  rails  of  the  spur  triick  started  in  a  run 
in  a  diagonal  direction  from  the  northeast  to 
the  southwest  corner  of  the  crossing,  the 
point  where  he  was  killed.  This  course 
would  have  placed  his  back  partly  to  the  ap- 
proaching train,  and  would  have  carried  him 
In  a  straight  line  to  the  post  office,  right  near 
the  crossing.  Lyons  does  not  say  that  North 
saw  the  train  when  he  started  to  run,  or  that 


he  looked  in  the  direction  of  the  train.  It 
may  be  that  he  was  running  to  the  post  office 
for  shelter  from  the  rain,  and  unaware  of 
the  rapid  approach  of  the  train,  or  it  may  be 
that  he  was  aware  of  the  approach  of  the 
train  and  was  running  to  get  over  before  It 
reached  the  crossing.  These  were  questions 
for  the  jury.  If  he  was  struck  upon  tbe 
crossing,  where  he  had  a  right  to  be,  with- 
out knowledge  of  immediate  danger  from  the 
train,  the  case  would  not  be  at  ail  extraor- 
dinary, and  there  would  be  ample  precedent 
for  a  recovery.  G.  C.  &  N.  Ry.  Co.  r.  Ma- 
thews, 116  Ga.  424,  42  a  B.  771. 

Under  the  peculiar  surroundings  of  this 
case^  the  manner  in  which  deceased  went  up- 
on the  crossing,  and  the  speed  of  the  train 
and  Its  distance  from  the  crossing  at  the  time 
it  is  claimed  ^hat  North  left  Lyons  on  the 
street  and  started  towards  the  crossing,  ail 
are  very  important  matters.  Yet  the  defend- 
ant's witnesses  are  not  entirely  in  harmony 
with  respect  to  them.  Sullivan,  the  tel^raph 
operator,  who  was  in  his  office,  150  or  200 
yards  distant  from  the  crossing,  testified 
subi^tantlally  that  he  saw  the  two  men  to- 
gether leave  the  awning  and  move  towards 
the  crossing.  As  the  train  came  in  sight  they 
moved  up  closer  to  the  crossing  and  stopped. 
As  the  train  came  still  closer  one  of  the  men 
moved  out  and  stopped  again.  He  bad  an 
umbrella  over  him.  He  moved  off  further 
from  the  other  man  and  looked  towards  the 
train,  and  as  the  train  got  very  close  to  him 
he  threw  his  umbrella  over  him  and  started 
on  the  track  as  fast  as  he  could  go,  in  a  run. 
Donnehue,  a  witness  for  the  plaintiff,  who 
had  followed  North  and  Lyons  up  the  street, 
testified  that  he  saw  North  as  he  went 
towards  the  crossing,  and  that  he  was  hold- 
ing bis  umbrella  down  to  avoid  the  wind  and 
rain,  and  that  he  was  just  going  in  a  "com- 
mon walk.'*  He  did  not  see  him  stop  or  run 
at  all.  Lyons,  the  witness  for  the  defendant 
testified  that  they  walked  right  out  from  the 
awning,  and  that  he  (Lyons)  stopped,  but 
that  North  "paused  a  little  bit"  and  walked 
on  without  stopping,  and  that  when  he  jump- 
ed the  hole  on  the  spur  track  be  commenced 
to  run  and  kept  running.  Lyons  also  testi- 
fied: "When  Dr.  North  left  me  on  the  final 
move,  he  did  not  stop  until  he  got  hit"  An- 
other witness  for  the  defendant,  Mr.  Wells, 
testified  that  he  saw  the  men  from  his  front 
window  at  a  distance,  and  said:  "They  cross- 
ed the  walk  and  came  to  tbe  middle  of  the 
street,  and  then  Dr.  North  made  a  dash  like 
he  was  going  to  run  across  ahead  of  the 
train."  He  does  not  seem  to  agree  with  Lyons 
that  North  walked  to  the  spur  track  before 
commencing  to  run.  Emerson,  the  engineer 
of  the  train,  testified  that  he  saw  the  two  men 
before  they  separated.  He  says  that  when  he 
first  saw  them  they  were  within  40  feet  of 
tlie  track,  and  that  he  was  70  yards  from  the 
crossing.  He  says,  further,  that  they  were 
walking  along  leisurely,  like  they  were  going 
to  walk  a  reasonable  distance,  and  stopped 
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within  ao  feet  of  the  traclc.  "Mr.  Lyons 
stopped  plnmb  still,  and  Dr.  North  hesitated 
Jnst  a  second,  and  stepped  out  4  or  6  feet 
ahead  of  him,  ducked  his  head  down,  drew 
his  umbrella  over  between  him  and  the  en- 
gine, and  started  to  run  over."  I^ons,  though 
looking  at  North,  did  not  remember  seeing 
the  umbrella  used  as  Emerson  relates,  and 
places  the  train,  at  the  time  North  left  him  In 
the  street,  at  the  old  switch,  about  000  or  700 
yards  from  the  crossing,  which  Is  quite  dif- 
ferent from  the  70  yards,  as  related  by  the 
engineer.  The  engineer  seems  to  differ  with 
Donnehue,  also,  as  to  what  was  done  with  the 
umbrella  and  the  manner  In  which  North  ap- 
proached the  crossing.  If  Donnehue  was  cor- 
rect about  the  presence  of  the  freight  cars  on 
the  side  track,  it  Is  altogether  probable  that 
the  engineer  did  not  have  as  good  a  view 
of  North  and  Lyons  while  walking  together, 
or  of  North  after  leaving  I^ons,  as  he 
thought.  Upon  the  whole,  the  evidence  of- 
fered by  the  defendant  was  not  so  uncontra- 
dicted and  convincing  as  to  demand  a  finding 
that  the  plaintifTs  husband  knew  of  his  dan- 
ger at  the  time  he  went  upon  the  track  of 
the  defendant  If  the  train  was  600  or  700 
yards  off,  as  Lyons  testified,  and  North  went 
In  a  run  from  the  spur  track,  and  could  not 
cross  the  main  line,  about  33  feet  distant,  be- 
fore being  struck  by  the  approaching  train,  the 
speed  must  have  been  so  great  as  to  render 
it  very  questionable  whether  North  could 
have  saved  himself  after  discovering,  or  after 
opportunity  to  discover,  the  existence  of  the 
defendant's  negligence.  While  the  train  was 
more  than  400  yards  from  the  crossing,  a 
recovery  would  not  necessarily  be  defeated 
because  the  Injured  person  did  not  anticipate 
that  the  defendant's  servants  would  disobey 
the  blow  post  law.  Oomer  ▼.  Barfleld,  102 
Ga.  485,  81  S.  B.  89. 

Under  the  facts  of  this  case,  we  think  it  is 
controlled  by  the  reasoning  hi  Williams  v. 
Southern  Ry.  Co.,  126  Ga.  710,  55  S.  E.  948. 
In  W.  A  A.  R.  CJo.  ▼.  York,  128  Ga.  — ,  58 
S.  E.  183,  there  was  a  conflict  of  evidence  as 
to  whether  the  deceased  knew  of  the  near 
approach  of  the  train,  although,  had  be  taken 
precaution  to  look,  he  could  have  seen  the 
train  250  yards  away  and  before  walking  on 
the  track.  As  to  whether,  after  the  negli- 
gence of  the  defendant  came  into  existence 
and  was  discoverable  by  the  exercise  of  ordi- 
nary care,  York  by  the  exercise  of  ordinary 
care  could  have  avoided  the  injury  to  himself, 
was  the  controlling  question  in  the  case. 
The  jury  having  found  in  favor  of  the  plain- 
tiff, and  the  verdict  having  met  the  approval 
of  the  presiding  Judge,  this  court  declines  to 
Interfere  with  the  discretion  of  the  trial  court 
In  refusing  to  grant  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  PISH,  C.  J.,  who  dissents. 

FISH,  C.  J.  (dissenting).  '  The  positive  and 
uncontradicted  evidence,  as  set  out  in  the 
record^  to  my  mind  conclusively  shows  that 


plaintiff's  husband,  miscalculating  the  time 
in  which  he  could  safely  cross  the  railway 
company's  track,  ran  on  the  same  at  a  public 
crossing,  immediately  in  front  of  a  locomo- 
tive which  he  knew  was  rapidly  approaching 
the  crossing,  and  was  struck  by  the  locomo- 
tive and  killed.  His  death  was,  therefore^ 
directly  attributable  to  his  own  negligence, 
and  a  verdict  for  the  defendant  was  demand- 
ed, notwithstanding  Its  negligence  in  violat- 
ing the  statute  (Civ.  Code  1895,  S  2222)  and 
a  town  ordinance  regulating  the  speed  of 
trains  where  the  homicide  occurred.  See 
Hopkins'  Pers.  InJ.  8  77;  Central  R.  v.  Smith, 
78  Ga.  694,  8  S.  E.  397;  Southern  Railway 
Go.  V.  Blake,  101  Ga.  217,  29  S.  B.  288;  Blake 
▼.  Southern  Railway  CJo.  108  Ga.  704,  33  S.  E. 
896;  Hopkins  T.  Southern  Ry.  Co.,  110  Ga. 
85,  35  S.  E.  307;  Georgia  R.  Co.  v.  Sawyer, 
112  Ga.  346,  37  S.  E.  380;  Id.,  123  Ga.  251, 
61  S.  E.  321 ;  Atlanta  Ry.  Co.  v.  Owens,  119 
Ga.  833,  47  S.  E.  213 ;  Thomas  v.  Central  Ry. 
Co.,  121  Ga.  38,  48  S.  E.  683. 

(129  Ga.  a03) 
ALLEN  V.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  9.   1907.) 

Cbiminal  Law— Appeai/— New  Tbial. 

The  verdict  is  amply  supported  by  the  evi- 
dence, and  is  approved  by  the  trial  judge.  No 
error  of  law  is  alleged  to  have  occurred  in  the 
trial  of  the  case.  Under  such  circumstances  a 
new  trial  will  not  be  ordered  by  this  court 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  $  3084.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Henry  County ; 
B.  J.  Reagan,  Judge. 

Charlie  Alleo  was  convicted  of  crime,  and 
brings  error.    AfBrmed. 

H.  A.  Peebles  and  R.  O.  Jackson,  for 
plaintiff  in  error.  O.  H.  B.  Bloodworth,  Sol. 
Gen.,  R.  L.  Williams,  Jr.,  and  Jno.  0.  Hart, 
Atty.  Gen.,  for  the  State. 

EVANS,  J.  Judgment  afOlrmed.  All  the 
Justices  concur. 


(129  Ga.  108) 
MATHEWS  et  al.  v.  GELDERS. 
(Supreme  Court  of  Georgia.    Aug.  12,  1907.) 

1.  ExEcxmoN— Affidavit  of  Iixeoalitt. 

By  an  affidavit  of  illesality  a  defendant 
may  resist  an  execution,  which  has  been  issued 
against  him  upon  the  foreclosure  of  a  chattel 
mortgage  and  levied  upon  the  mortgaged  prop- 
erty, upon  the  ground  that  the  mortgage  debt 
had  been  fully  paid  and  satisfied  before  the  exe- 
cution was  issued.    Civ.  Code  1898,  §  2765. 

2.  Same  —  lN.TtTNcnow  —  Enforcement  — 
Remedy  at  Law. 

When  an  execution  is  proceeding  in  the 
manner  hereinbefore  indicated,  the  defendant 
has  a  complete  remedv  at  common  law  by  affi- 
davit of  illegality.  Where  the  defendant  in  fi. 
fa.  does  not  file  an  affidavit  of  illegality,  but 
seeks  to  enjoin  a  sale  by  the  levyincr  officer  up- 
on the  ground  that  the  mortgage  debt  had  been 
paid,  and  the  petition  alleges  that  the  execution 
18  in  process  of  enforcement  in  the  manner  in- 
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dicated*  and  expressly  waives  discoyery,  and 
where,  in  response  to  such  application,  the  de- 
fendant demurs  upon  the  ground  that  the  plain- 
tiff has  a  complete  remedy  at  common  law  by 
affidavit  of  illegality,  it  is  erroneous  for  fhe 
judge  to  grant  an  injunction.  Roney  v.  Mc- 
Call,  128  Ga.  249,  57  S.  B.  503;  Rogers  v. 
Atkinson,  1  Ga.  12;  Mitchell  r.  Cooper,  73  Ga. 
796. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Execution,  §  497.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Early  County; 
J.  H.  Martin,  Judge. 

Action  by  Isador  Gelders  against  Thomas 
Mathews  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Drew  W.  Paulk  and  EJ.  Wall,  for  plalntifte 
in  error.  E«  W.  Ryman,  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  reversed*  All 
the  Justices  concur. 


(129  Oft.  170) 

BAGWELL  ▼.  STATB. 
(Supreme  Court  of  Georgia.    Aug.  8    1907.) 

1.  Cbiicinal  Law  —  Mistrial  —  Fobmbb  Jko- 

PARDT. 

In  a  prosecution  for  a  felony,  the  accused 
has  the  right  to  be  present  at  every  stage  of 
the  trial;  and  where  the  court  in  such  a  case, 
without  the  consent  of  the  accused  and  during 
his  enforced  absence,  he  being  confined  in  jail, 
ordered  a  mistrial  because  of  the  inabilitv  of 
the  jury  to  agree,  on  a  subsequent  trial  of 
the  same  case  it  was  error,  requiring  a  reversal, 
to  strike  a  plea  setting  up  such  unauthorized 
mistrial  and  the  former  jeopardy  of  the  accused. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S  331.] 

2.  Same. 

The  case  of  Lester  v.  State,  33  Ga.  829, 
wherein  the  decision,  as  applied  to  the  facts,  is 
contrary  to  the  above  ruling,  being  under  review, 
is  overruled. 
(Syllabus  by  the  Court.} 

Error  from  Superior  Court,  Fayette  Coun- 
ty;  E.  J.  Reagan,  Judge. 
.    Foote  Bagwell  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Blalock  &  Culpepper  and  W.  R.  Daley,  for 
plaintiff  in  error.  O.  H.  B.  Bloodworth,  Sol. 
Gen.,  and  Jno..C.  Hart,  Atty.  Gen.,  for  the 
State. 

FISH,  C.  J.  On  bis  trial,  under  an  indict- 
ment for  murder,  Foote  Bagwell  pleaded,  in 
substance,  that  at  a  former  term  of  the  court 
he  had  been  put  on  trial  under  the  same  in- 
dictment, and  after  the  case  had  been  sub- 
mitted to  the  jury  the  court,  without  his  con- 
sent and  in  his  absence,  he  being  at  the  time 
confined  in  jail,  and  in  the  absence  of  his 
counsel,  discharged  the  jury  without  a  ver- 
dict on  the  ground  of  their  inability  to  agree. 
This  plea  was  stricken  on  demurrer,  to 
which  ruling  the  accused  excepted  pendente 
lite.  There  was  a  verdict  of  guilty,  with  rec- 
ommendation to  life  imprisonment  The  case 
Is  before  this  court  on  writ  of  error  sued  out 


by  the  accused,  assigning  error  upon  his  ex- 
ceptions pendente  lite  and  upon  the  overrul- 
ing of  his  motion  for  a  new  trial. 

"No  person  shall  be  put  in  jeopardy  of 
life,  or  liberty,  more  than  once  for  the  same 
offense,  saye  on  his  or  her  own  motion  for 
a  new  trial  after  conviction,  or  in  case  of  mis- 
trial." Const  art.  1,  par.  8;  Civ.  Code  1895, 
S  5706.  In  Oliveros  v.  State,  120  Ga.  237,  47 
S.  E.  627,  it  was  held,  in  effect,  that  a  mis- 
trial declared,  not  for  legal  cause,  but,  as 
in  that  case,  erroneously,  is  a  bar  to  aiiother 
trial.  And  in  Lovett  v.  State,  80  Ga.  255,  4 
S.  B.  912,  Chief  Justice  Bleckley  said:  "It  is 
not  disputed  that,  where  a  mistrial  has  been 
properly  declared,  the  prisoner  may  be  agahi 
tried"— citing  Nolan  v.  State.  55  Ga.  521,  21 
Am.  Rep.  281,  and  the  Constitution  of  187T, 
as  above  quoted.  In  Judge  Bleckley's  lan- 
guage there  is  a  clear  intimation  that,  where 
a  mistrial  has  been  improp^ly  declared,  the 
prisoner  cannot  be  again  tried.  In  this  state  it 
has  been  settled,  as  far  back  as  WUliford's 
Case  in  23  Ga.  1,  that  the  court  may,  over  the 
objection  of  the  accused,  order  a  mistrial  on 
account  of  the  inability  of  the  jury  to  agree, 
and  that  the  discharge  of  the  jury  on  that 
account  does  not  amount  to  an  acquittal. 
The  question  now  before  us  Is:  Can  the 
court  even  for  good  cause,  legally  order  a 
mistrial  in  the  enforced  absence  of  the  ac- 
cused and  without  his  consent;  and,  if  it 
cannot,  has  the  accused,  where  a  mistrial 
has  been  so  ordered,  been  placed  In  jeopardy, 
which  he  may  plead  when  again  put  on  trial? 
It  has  been  frequently  held  by  this  court 
that  it  is  the  right  of  the  accused  charged 
with  a  felony  to  be  present  at  every  stage  of  , 
his  trial,  including  his  arraignment  or  waiv-  , 
er  thereof  (Wells  v.  Terrell,  121  Ga.  368,  49  i 
S.  B.  319),  reading  to  the  jury  notes  of  the 
evidence  taken  by  the  court  (Wade  v.  State. 
12  Ga.  25),  the  argument  of  counsel  for  the 
state  (TUler  v.  State,  96  Ga.  430.  23  S.  E. 
825),  during  the  charge  of  the  court  (Hopson 
V.  State,  116  Ga.  90,  42  S.  B.  412,  and  dta- 
tlons.  Id.),  and  at  the  rendition  of  tlie  verdict 
(Nolan  V.  State,  53  Ga.  137;  55  Ga.  521,  21 
Am.  Rep.  281;  Barton  v.  State,  67  Ga.  653. 
44  Am.  Rep.  743). 

In  Wade's  Case,  supra,  the  court,  after  the 
Jury  had  retired  to  consider  the  case,  had 
them  recalled  to  the  courtroom  and  read 
over  to  them,  in  the  absence  of  the  accused, 
the  written  testimony  as  taken  down  by  the 
court  In  the  opinion  rendered  Judge  War- 
ner said:  "This  was  clearly  error.  The 
court  has  no  more  authority,  under  the  law. 
to  read  over  testimony  to  the  jury,  affecting 
the  life  or  liberty  of  the  defendant,  in  bii 
absence,  than  it  has  to  examine  the  witne^ 
es  In  relation  thereto  in  his  absence.  The  d^ 
fendant  has  not  only  the  right  to  be  coo- 
fronted  with  his  witnesses,  but  he  has  also 
the  right  to  be  present,  and  see  and  bear. 
all  the  proceedings  which  are  had  against 
him  on  the  trial  before  the  court,  it  Is  saiJ 
the  presumption  must  be  that  the  court  rea<^ 
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over  the  testimony  correctly,  and  read  over 
all  that  was  delivered  against  the  defendant, 
and  therefore  he  was  not  injured.  The  an* 
swer  Is  that  it  was  the  legal  right  and  privi- 
lege of  the  defendant  to  have  been  present 
in  court  when  this  proceeding  was  had  be- 
fore the  jury  in  relation  to  the  testimony 
delivered  against  him,  and  be  Is  to  be  con- 
sidered as  standing  upon  all  his  legal  rights, 
waiving  none  of  them."  In  Hopson  v.  State, 
supra,  it  was  held:  "Recalling  a  jury  in  a 
criminal  case,  who  had  retired  to  consider  of 
their  verdict,  and,  In  the  absence  of  the  ac- 
cused and  his  counsel,  and  without  their  con- 
sent, giving  a  second  charge,  is  cause  for  a 
new  trial,  even  though  this  charge  be  the 
same,  in  substance,  as  that  which  had  been 
delivered  In  the  first  Instance."  Mr.  Presid- 
ing Justice  Lumpkin,  in  the  opinion  rendered 
In  that  case,  said:  "Nor  does  the  fact  that 
the  'recharge'  was.  In  substance,  the  same  as 
the  original  charge,  dispense  with  the  neces- 
sity for  ordering  a  new  trial.  The  great 
point  is  that  the  accused  and  his  counsel 
have  the  right  to  be  present  at  every  stage 
of  the  proceedings  and  personally  see  and 
know  what  is  being  done  In  the  case.  To 
say  that  no  Injury  results  when  it  appears 
that  what  occurred  In  their  absence  was  reg- 
ular and  legal  would,  in  effect,  practically  do 
away  with  this  great  and  important  right, 
one  element  of  which  is  to  see  to  it  that  what 
does  take  place  is  in  accord  with  law  and 
good  practice.  "  In  Ollveros  v.  State,  supra, 
where  the  trial  judge  discharged  the  jury 
from  the  consideration  of  the  case,  because 
In  giving  his  reasons  for  admitting  certain 
evideirce  he  expressed  an  opinion  as  to  Its 
effect  and  weight,  this  court  held  that  such 
discharge  was  not  authorized  over  the  pro- 
test of  the  accused,  and,  when  arraign^  be- 
fore a  second  jury,  his  plea  of  former  jeo- 
pardy was  good.  Chief  Justice  Simmons 
said  in  that  case:  "But  it  is  said,  also,  that 
it  would  have  been  a  farce  for  the  judge  to 
have  continued  the  trial  after  this  expression 
of  opinion,  and  consumed  the  time  of  the 
court  and  country  in  going  on  with  a  trial, 
when  he  knew  that  he  would  have  to  grant 
a  new  trial  in  case  of  convictiori.  That  is  a 
commercial  argument,  which  amounts  to 
nothing  in  the  administration  of  law.  espe- 
cially when  the  life  or  liberty  of  a  citizen  is 
In  danger." 

In  the  case  of  State  v.  Wilson,  50  Ind,  487, 
19  Am.  Rep.  719,  it  was  held  that  where  the 
court,  on  the  trial  of  the  accused  for  murder, 
discharged  the  jury  because  of  their  inability 
to  agree,  in  the  absence  of  the  accused  and 
Tvithout  his  consent,  he  being  then  confined 
in  jail,  such  discharge  might  be  pleaded  In 
bar  of  further  prosecution.  Chief  Justice 
Biddle,  in  the  opinion  rendered,  said:  "What 
the  prisoner,  in  the  case  before  us,  if  he  had 
been  present  might  have  offered  to  the  court 
to  show  why  the  jury  should  not  be  discharg- 
ed, or  whether  anything,  indeed,  it  is  Im- 
X>os8lble  for  us  to  know ;  but  we  are  unwill- 


ing to  adopt  a  rule  which  would  deny  him 
the  right  to  offer  whatever  w^  in  his  pow- 
er." This  was  followed  by  the  Court  of  Ap* 
peals  of  Texas  in  Rudder  v.  State,  29  Tex. 
App.  262,  15  S.  W.  717;  it  behig  there  held 
that  "it  is  beyond  the  legal  authority  of  the 
trial  court  to  discharge  the  jury  in  the  ab- 
sence of  the  accused."  To  the  same  effect 
are  State  v.  Sommers,  60  Minn.  90,  61  N.  W. 
907,  and  Vela  v.  State  (Tex.  Cr.  App.)  95  S. 
W.  529.  In  State  v.  Vaughn,  29  Iowa,  286, 
and  State  ▼.  White,  19  Kan.  445,  27  Am.  Rep. 
137,  it  was  held  that  the  discharge  of  the 
jury,  in  the  enforced  absence  of  the  accused 
and  without  his  consent,  because  of  their  in- 
ability to  agree,  is  not  a  bar  .to  his  subse- 
quent trial;  for,  while  the  accused  has  the 
right  to  be  present  when  the  jury  is  dis- 
charged for  BQch  cause,  yet,  if  present,  he 
could  only  object,  and,  since  such  objection 
would  necessarily  prove  unavailing,  no  prej- 
udice can  result  to  him  by  reason  of  his  ab- 
sence. 

In  Lester  ▼.  State,  83  6a.  829,  the  head- 
note  is:  "A  discbarge  of  the  jury  in  a  capital 
case,  because  they  are  unable  to  agree  on 
a  verdict,  does  not  operate  as  an  acquittal  of 
the  accused.*'  In  that  case  the  point  now 
under  consideration  was  necessarily  decided, 
although  the  fact  that  at  the  time  the  jury 
was  discharged  the  accused  was  in  jail  and 
did  not  consent  to  such  discharge  was  not 
mentioned  in  the  opinion.  The  facts  of  that 
case,  as  they  appear  from  the  record  of  file 
in  this  court,  were  that  during  the  June 
term,  1862,  of  Dougherty  superior  court,  when 
Lester  was  put  upon  trial  for  murder,  he 
pleaded  that  at  the  December  term,  1861,  of 
that  court,  "he  was  put  upon  his  trial  upon 
the  same  bill  of  indictment  and  the  same  ac- 
cusation, a  jury  was  impaneled,  and  the  cause 
fully  submitted,  but  the  jury  was  discharg- 
ed by  the  court  from  the  consideration  of 
said  case,  after  retiring  to  their  room  to 
make  up  a  verdict,  without  his  consent  there- 
to ;  he  being  in  jail  at  the  time,  and  without 
knowledge  of  the  act"  This  plea  was  strick- 
en on  general  demurrer,  and  Lester  was  con- 
victed of  manslaughter.  Whether  the  plea 
was  properly  stricken  was  the  only  question 
dealt  with  by  this  court.  All  that  was  said 
in  the  opinion  on  the  subject  was :  "We  are 
clear  that  the  decision  of  the  court  below  was 
right.  Whenever  the  jury  In  a  criminal  case 
like  this  is  discharged  by  the  court  from 
the  further  consideration  of  the  cause,  be- 
cause of  the  impossibility  of  the  jury's  agree- 
ing oh  a  verdict,  or  on  account  of  illness  of  a 
juror,  the  prisoner,  or  the  court,  such  dis- 
charge is  an  absolute  necessity,  and  does  not 
and  cannot  operate  as  an  acquittal  of  the  ac^ 
cused."  Cases  were  cited,  among  them  Wi Ill- 
ford  V.  State,  23  Ga.  3.  The  court  then  said 
that  the  case  of  Reynolds  v.  State,  3  Qa.  53, 
had  no  analogy  to  the  one  under  considera- 
tion. Lester's  Case  is  now  under  review. 
After  a  very  careful  consideration  of  the 
question  involved,  we  are  of  opinion  tliat  the 
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better  rlew,  both  on  authority  and  principle, 
Is  that  the  conrt  cannot  legally  order  a  mis^ 
trial  In  a  case  of  this  character,  in  the  en- 
forced absence  of  the  accused  and  without 
his  consent,  because  of  the  Inability  of  the 
jury  to  agre^  on  a  verdict,  and  that,  where 
a  mistrial  is  so  ordered,  the  accused,  on  a 
subsequent  trial,  may  plead  former  Jeopardy. 
The  ruling  in  Lester's  Case,  supra,  contrary 
to  this  conclusion,  is  therefore  overruled,  and 
the  judgment  striking  the  plea  hi  the  present 
case  Is  reversed. 

It  is  unnecessary  to  deal  with  the  assign- 
ments of  erroir  in  the  motion  for  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


a29  Oa.  e7) 

GODWIN  V.  GODWIN. 
(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

1.  Wills— Pbobatb  of  Copy. 

There  is  no  law  for  probating  a  copy  of  a 
will,  except  where  the  will  has  been  lost  or  de- 
stroyed after  the  death  of  the  testator,  or  with- 
out his  consent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §  514.1 

2.  Samk— Pbtition  fob  Probate. 

Where  a  petition  was  filed  in  the  court  of 
ordinary  of  one  county,  which  on  its  face  did 
not  purport  to  offer  the  original  will  for  pro- 
bate, but  aflSrmatively  showed  that  the  will  nad 
been  propounded  in  the  court  of  ordinary  of 
another  county  by  the  person  named  as  execu- 
tor, and  did  not  show  that  the  proceedings  thus 
begun  had  been  terminated,  or  that  the  court  in 
which  the  original  will  was  propounded  had  been 
determined  to  be  without  jurisdiction,  the  peti- 
tion was  demurrable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  f  5S6.] 

3.  Same  —  JuBisniCTioN  —  Residbncx  of  De- 

CEASED. 

The  residence  of  the  testator  at  the  time  of 
his  death  gives  jurisdiction  to  the  ordinary  of 
tlmt  county  to  probate  his  will.  A  legatee 
cannot  have  it  probated  in  another  county  mere- 
ly because  the  property  devised  is  in  the  latter 
county  and  all  of  the  parties  in  interest  reside 
there. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Grady  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Application  of  Bedie  Godwin  for  the  pro- 
bate  of  a  will.  W.  B.  Godwin  contested  the 
probate.  From  a  Judgment  refusing  to  pro- 
bate the  will,  petitioner  brings  error.  Af- 
firmed. 

Bedle  Godwin  presented  to  the  ordinary  of 
Grady  county  a  petition  alleging  as  fol- 
lows :  Mary  C.  Godwin  died  on  January  19, 
1905,  leaving  an  estate  disposed  of  by  will; 
petitioner  being  a  legatee  therein.  The  will 
has  been  offered  for  probate  in  common  form 
in  the  court  of  ordinary  of  Decatur  county 
by  W.  B.  Godwin,  who  is  named  as  executor, 
and  all  of  the  parties  at  interest  are  resi- 
dents of  that  county.  The  petitioner  desires 
the  will  to  be  probated  in  solemn  form,  and 
prays  that  citation  issue  and  that  the  will 
be  probated.    A  copy  of  the  will  is  attached. 


A  demurrer  was  filed  on  the  grounds  that 
the  petition  had  only  a  purported  copy  of  the 
will  attached,  with  no  facts  shown  which 
would  authorize  the  establishment  of  a  copy 
of  the  lost  or  destroyed  original;  because 
no  statement  of  facts  was  made  which  would 
authorize  the  use  of  an  established  copy,  if 
such  copy  existed;  and  because  the  original 
will  has  been  propounded  by  the  executor 
named  therein  for  probate  in  the  court  of 
ordinary  of  Decatur  county.  The  ordinary 
sustained  the  demurrer,  and  an  appeal  was 
taken  to  the  superior  court,  where  other 
grounds  of  demurrer  were  added,  to  the  ef- 
fect that  the  petition  was  not  accompanied 
by  the  original  will,  that  no  properly  au- 
thenticated copy  of  the  probated  will  was 
attached  to  the  petition,  and  that  the  will 
had  been  offered  for  probate  In  the  court  of 
ordinary  of  Decatur  county,  and  was  not, 
therefore,  within  the  jurisdiction  of  the 
courts  of  Grady  county.  Objection  was  made 
to  this  amended  demurrer,  on  the  ground 
that  it  was  not  an  amendment,  but  a  new 
demurrer,  and  could  not  be  made  on  appeal 
The  objection  was  overruled,  the  demurrer 
was  sustained,  and  Bedie  Godwin  excepted. 

A.  B.  Thornton  and  J.  O.  Smith,  for  plain- 
tiff in  error.  Bf.  L.  Ledford,  for  defendant 
in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  bill  of  exceptions  recites  that 
the  defendant  offered  an  amended  demurrer, 
to  which  objection  was  taken,  but  that  the 
court  overruled  the  objection  and  allowed 
the  amendment;  and,  while  the  added  de- 
murrer did  not  in  express  terms  state  that 
it  was  an  amendment,  it  was  presented  to 
the  presiding  judge  as  sdch,  and  allowed. 
But  It  is  unnecessary  to  deal  with  the  plead- 
ings with  technical  nicety.  Whether  the 
original  demurrer  be  considered  alone  (omit- 
ting some  of  it  which  is  objectionable  as 
**speaking"),  or  whether  it  is  considered  in 
connection  with  the  amendment,  which  de- 
veloped the  grounds  of  the  demurrer  more 
clearly,  In  either  event  the  court  did  right 
to  dismiss  the  petition  for  probate.  There 
is  no  law  for  probating*  a  copj  of  a  will, 
except  In  cases  of  establishing  a  will  lost 
or  destroyed  after  the  death  of  the  testator, 
or  without  his  consent  Civ.  Code  1896,  § 
3289.  Here  the  petition  showed  on  its  face 
that  the  will  was  not  lost  or  destroyed,  but 
had  been  offered  for  probate  in  another 
county  by  the  executor  named  therein.  If 
the  court  where  the  executor  offered  the  will 
for  probate  was  without  jurisdiction,  the 
proper  proceeding  would  have  been  to  make 
that  point  and  have  It  adjudicated.  If  the 
objection  was  well  founded,  and  was  deter- 
mined In  favor  of  the  objector,  the  will  could 
be  tendered  for  probate  in  the  proper  county. 
But  while  proceedings  were  pending  In  one 
county,  or  after  the  merits  had  been  there 
adjudicated,  the  law  furnishes  no  author^ 
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Ity  for  probating  a  copy  of  the  will  in  an- 
other county. 

Moreover,  the  petition  shows  no  jurisdic- 
tion in  Grady  connty.  It  alleges  that  the 
property  devised  by  the  will  is  situated 
in  Grady  county,  and  that  all  parties  at 
interest  reside  there;  but  it  fails  to  show 
the  jurisdictional  fact  tha^  the  testator  re- 
sided there  at  the  time  of  her  death.  Civ. 
Code  1895,  §  3279.  Grady  county  was  creat- 
ed in  1906.  A  portion  of  the  .territory  in- 
cluded in  it  was  taken  from  I>ecatur  coun- 
ty. But  the  larger  part  of  Decatur  county 
was  left  unaffected,  including  the  county 
Bite.  It  was  not  alleged  that  the  testatrix 
resided,  at  the  time  of  her  death,  in  that 
IMii>t  of  Decatur  county  which  was  cut  oft 
and  became  a  part  of  the  new  county;  nor 
was  any  transfer  of  the  case  pending  in 
Decatur  county  sought  to  be  made  to  the 
proper  court  of  the  new  county,  i.  party 
in  Interest  cannot  oust  a  court  of  its  juris- 
diction, and  transfer  a  case  to  another  court 
which  has  no  Jurisdiction,  at  his  mere  option, 
1^  filing  a  petition  in  the  latter  court 

Judgment  affirmed.  All  the  Justices  oon- 
cor. 


(129  Ga.  6&) 

FBNDIiEJY  V.  POWERS  et  al. 

(Snpreme  Court  of  Georgia.    Aug.  12,  1907.) 

1,  Limitation  op  Actions— Who  may  Pubad 
Bab. 

Where  an  equitable  petition  was  filed  by 
creditors  of  a  decedent  against  his  adminis- 
trator and  others,  showing  that  the  estate  was 
insolvent,  that  there  were  complications  and 
conflicting  claimants,  and  that  it  was  neces- 
sary to  appoint  a  receiver,  have  an  accounting 
taken,  ana  administer  the  estate  through  a  court 
of  equity,  and  where  a  receiver  was  appointed 
and  the  case  was  referred  to  an  auditor  for  an 
accounting  and  report,  each  of  the  creditors, 
who  was  a  ^arty  claiming  payment  from  the 
assets  of  the  insolvent  estate,  was  interested  in 
preventing  them  from  beinj^  diminished,  and 
consequent  loss  accruing  to  him  by  the  payment 
of  a  claim  barred  by  the  statute  of  limitations. 
[Ed-  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  33,  Limitation  of  Actions,  $§  657,  658.] 

2.  Same. 

Under  the  circumstances  above  recited,  the 
general  rule  that  the  right  to  set  up  the  de- 
fense of  the  statute  of  limitations  is  a  personal 
privilege  did  not  prevent  other  creditors  from 
contesting  the  claim  of  one  who  was  seelcing  to 
obtain  judgment  and  payment  of  a  note  barred 
by  the  statute  of  limitations. 

3.  Same— Necessity  of  Plea. 

Where  the  creditor  who  held  such  a  note 
was  made  a  party  defendant,  and  in  his  answer 
set  out  the  note  which  he  sought  to  have  paid, 
and  which  appeared  on  its  face  to  be  barred  by 
the  statute  of  limitations,  but  the  creditor  al- 
leged that  the  claim  was  relieved  from  the  bar 
by  reason  of  certain  acknowledgments  or  new 
promises,  on  the  hearing  before  the  auditors  it 
was  not  necessary  for  the  other  creditors,  in 
order  to  contest  such  claim,  to  file  a  plea  set- 
ting up  the  statute  of  limitations. 

4,  Same— Note. 

Under  ths  evidence  the  finding  of  the  audi- 
tWf  approved  by  the  presiding  judge,  to  ^e  ef- 


fect that  the  note  was  barred,  was  not  without 
support,  and  will  not  necessitate  a  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Limitation  of  Actions,  H  722-726.] 

(Syllabus  by  the  Ck>urt.) 

Error  from  Superior  Court,  Bartow  Coun* 
ty ;  A.  W.  Pite,  Judge. 

Action  between  H.  I.  Pendley  and  H.  M. 
Powers  and  others.  From  the  judgment, 
•Pendley  brings  error.    Affirmed. 

Jas.  B.  Conyers,  for  plaintiff  in  error. 
Thos.  W.  Milner  &  Sons,  Paul  F.  Akin,  Joe 
M.  Moon,  T.  0.  Milner,  G.  H.  Aubrey,  J.  T. 
Norrls,  and  John  W.  &  Paul  F.  Altlu,  for  de- 
fendants in  error. 

LUMPKIN,  J.  Pendley  had  a  promissory 
note  against  Harris,  deceased.  On  its  face  it 
appeared  to  be  barred  by  the  statute  of  lim- 
itations. Under  a  bill  to  wiqd  up  the  ad- 
ministration a  receiver  was  appointed,  and 
Pendley,  who  was  one  of  the  defendants,  in 
his  answer  set  up  that  he  was  entitled  to  a 
judgment  and  to  share  in  the  distribution. 
He  sought  to  avoid  the  effect  of  the  bar  of  the 
statute  by  reason  of  certain  acknowledgments, 
which  he  claimed  to  exist  from  the  receipts* 
entries,  and  a  memorandum,  which  claim 
was  set  forth  in  his  pleading.  The  auditor  to 
whom  the  case  was  referred  held  that  the 
note  was  barred  by  the  statute  of  limitations. 
On  exception  the  judge  of  the  superior  court 
sustained  this  finding,  and  this  is  the  error 
assigned.  Three. questions  arise  in  this  case: 
(1)  Was  the  right  to  set  up  the  defense  of 
the  statute  of  limitations  a  personal  priv* 
liege,  which  was  confined  tb  the  administrator 
of  the  deceased  maker  of  the  note ;  or  could  it 
be  set  up  by  another  creditor  of  the  insolvent 
estate?  (2)  Was  it  necessary  for  the  plain- 
tiffs, who  brought  the  petition  under  which 
the  receiver  was  appointed  and  the  reference 
to  the  auditor  had,  to  file  a  regular  plea 
setting  up  the  bar  of  the  statute  of  limita- 
tions ;  or  could  they,  when  Pendley  sought  to 
relieve  the  note  from  the  eifect  of  the  stat* 
ute  by  allegation  and  proof  as  to  acknowledg- 
ments or  new  promises,  contest  the  question 
of  whether  such  relief  had  been  effected,  in 
connection  with  the  determination  of  the  debts 
against  the  estate  and  their  legal  priority? 
(3)  Under  the  evidence  was  the  finding  of  the 
auditor,  approved  by  the  presiding  judge, 
that  the  note  was  barred,  erroneous? 

1,  2.  It  is  well  recognized  as  a  general  rule 
that  the  right  to  plead  the  statute  of  limita- 
tions to  a  suit  is  a  personal  privilege.  A  plea 
Is  the  ordinary  mode  of  setting  up  the  de- 
fense. In  some  jurisdictions,  although  the 
note  or  cause  of  action  sued  on  may  appear  on 
the  face  of  the  plaintiff's  pleading  to  be  bar- 
red by  the  statute  of  limitations,  this  is  not 
a  good  ground  for  a  demurrer;  and  it  has 
there  been  held  that  the  defense  should  be  set 
up  by  plea,  and,  if  this  Is  done,  a  claim  that 
the  bar  has  not  attached,  by  reason  of  a  new 
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promise,  1b  then  a  matter  of  replication.  In 
Georgia  the  practice  of  filing  a  r^lication  by 
the  plamtliT.  has  been  abolished.  He  sets  out 
his  cause  of  action,  the  defendant  answers, 
and  this  malces  the  issue,  without  replication. 
From  this  difference  In  practice,  doubtless, 
have  arisen  certain  differences  in  rulings. 
In  this  state,  If  the  petition  of  the  plaintiff 
shows  on  its  face  that  the  cause  of  action  is 
barred  by  the  statute  of  limitations,  ad- 
vantage may  be  taken  of  it  by  demurrer. 
Lang  V.  Camp,  113  Ga.  1011,  39  S.  E.  474;  9 
Michie's  Dig.  88.  If  the  plaintiff  desires  to 
show  that  he  Is  within  any  exception  to  the 
statute,  It  is  Incumbent  on  him  to  state  It 
In  his  petition.  This  has  long  been  held  in 
equity  cases.  Worthy  v.  Johnson,  8  Ga., 
236  (12).  And  under  our  present  system  of 
pleading  it  is  equally  true  in  common-law 
cases.  Martin  v.  Broach,  6  Ga.  21  (6),  50  Am. 
Dec.  806 ;  Jesup  v.  Epping,  66  Ga.  834.  But 
the  new  promise  may  be  added  by  amendment 
to  the  petition.  Shumate  v.  Ryan,  127  Ga. 
118^  56  S.  E.  103.  The  present  case  is  with- 
in the  equitable  jurisdiction  of  the  court. 

Without  discussing  at  present  the  mode  of 
procedure,  the  rule  that  the  right  to  set  up 
the  defense  of  the  statute  of  limitations  is 
a  personal  prlTllege  is  not  to  be  limited  to  a 
narrow  and  literal  construction;  or.  If  so.  It 
1b  not  without  exceptions.  An  administrator 
or  executor  may  plead  the  statute  of  limita- 
tions as  to  a  liability  of  the  decedent,  a  trans- 
feree may  set  up  the  defense  when  it  Is  sought 
to  subject  the  property  transferred  to  him, 
and  other  instances  might  be  cited.  Where 
an  insolvent  estate  has  been  placed  in  the 
hands  of  a  receiver  for  administration  and 
distribution,  each  creditor  is  interested  to  see 
that  only  existing  claims  against  the  de- 
ceased share  in  the  distribution.  The  ad- 
xnlnlstrator,  who  is  no  longer  in  possession  or 
control  of  the  estate,  which  has  been  taken 
In  charge  by  the  court,  cannot  be  allowed  to 
favor  one  creditor  and  prejudice  another  by 
pleading  the  statute  of  limitations  as  to  some 
claims  and  not  as  to  others,  and  denying  to 
the  interested  creditors  the  right  to  make 
the  defense,  on  the  ground  that  it  Is  a  per- 
sonal privilege.  It  may  sometimes  be  his 
duty  on  b^alf  of  the  estate  to  raise  the  point ; 
but,  if  he  does  not  do  so,  creditors  may  avail 
themselves  of  the  statute  as  to  their  claims. 
It  has  been  said  that  a  creditor  who  comes  in 
under  the  original  bill  cannot  attack  the  claim 
on  which  It  was  founded  as  barred.  But 
that  question  is  not  involved  here.  The  rule 
as  to  usury  is  similar.  The  plea  is  a  personal 
privilege ;  but  creditors  of  an  insolvent  estate 
may  set  it  up  against  other  creditors  who 
seek  to  lessen  the  common  fund  by  claiming 
usury.  Pope  v.  Solomons,  36  Ga.  545;  Stone 
V.  Georgia  Loan  Co.,  107  Ga.  524,  530,  33  S.  E. 
661.  In  Shewen  v.  Vanderhorst,  1  Russ.  & 
Myl.  347,  It  was  held  that  "under  the  common 
decree  in  an  administration  suit,"  where  the 


executors  refused  to  set  up  the  bar  of  the 
statute  of  limitations  to  a  debt,  a  residuary 
legatee  could  do  so.  It  was  said  that  ''it 
was  competent  for  the  plaintiff,  or  any  other 
party  Interested  in  the  fund,  to  take  ad- 
vantage of  the  statute  before  the  master,  not- 
withstanding the  refusal  of  the  executors.** 
'*The  common  decree,"  or,  as  it  is  also  refer- 
red to  in  some  cases,  "the  usual  decree,"  in 
creditors'  bills  against  an  executor  or  ad- 
ministrator, was  (to  use  the  common  Latin  ex- 
pression) "quod  computet";  that  is  to  say, 
it  directed  the  master  to  take  the  accounts  be- 
tween the  deceased  and  his  creditors,  and  to 
cause  the  creditors,  upon  due  public  notice, 
to  come  before  him  to  prove  their  debts,  and 
to  take  an  account  of  the  personal  estate  of 
the  deceased  to  be  applied  on  payment  of 
the  debts  and  other  charges  in  a  due  course 
of  administration.  In  McCartney  v.  TyT&,  94 
Va.  198,  26  S.  E.  419,  it  was  held  that  any 
creditor  interested  In  the  fund  might  Inter- 
pose the  bar  of  the  statute  of  limltatioDs. 
Werdenbaugh  v.  Reid,  20  W.  Va.  588;  1 
Story's  Equity  Jur.  (13th  Ed.)  S  548;  Wood- 
yard  V.  Polsley,  14  W.  Va.  211  (7). 

3.  Under  the  English  equity  procedure,  aft- 
er the  common  decree  had  been  entered  and 
the  case  had  been  referred  to  a  master,  the 
practice  was  not  entirely  uniform  as  to  the 
extent  Of  the  proof  required  of  persons  filing 
claims.  Where  one  creditor  desired  to  set 
up  the  bar  of  the  statute  of  limitations 
against  the  claim  of  another,  no  very  strict 
pleading  appears  to  have  been  required.  1 
Danieirs  Chan.  PI.  &  Pr.  ♦eSo;  2  Daniell's 
Chan.  PL  &  Pr.  •1210;  Green  v.  Snead,  30 
Beav.  231;  Woody ard  v.  Polsl^,  Bupra.  It 
is  not  necessary  in  this  case  to  go  to  the 
extent  of  adopting  In  full  the  English  prac- 
tice before  the  master.  Pendley,  as  a  person 
claiming  to  be  a  creditor  of  the  decedent,  was 
made  a  defendant  to  the  original  petition. 
He  set  out  his  claim  in  his  answer.  On  its 
face  it  was  barred  by  the  statute  of  limita- 
tions, unless  relieved  therefrom  by  reason 
of  acknowledgments  or  new  promises.  He  al- 
leged and  undertook  to  prove  that  it  was  so 
relieved  from  the  bar.  The  whole  case  was 
referred  to  an  auditor  for  a  proper  account- 
ing and  report  Pendley,  therefore,  went  be-  • 
fore  the  auditor,  undertaking  to  show  that  he 
had  a  claim  which  was  apparently  barred, 
but  which,  for  certain  reasons,  was  not  real- 
ly so.  The  other  creditors  could  contest  this 
fact;  and  there  was  no  necessity  for  a  for- 
mal plea  by  them  setting  up  the  statute  of 
limitations.  In  Willis  v.  Sutton,  116  Ga*  283, 
42  S.  E.  526,  it  was  held  that  where  an  action 
was  brought  upon  an  administrator's  bond, 
and  he  filed  a  plea  setting  up  that  there  was 
existing,  at  the  time  of  the  death  of  his  in- 
testate, a  partnership  between  him  and  the 
defendant,  and  seeking  to  discharge  himself 
as  administrator  from  liat>ility  on  account 
of  demands  which  he  had  as  sorviTlng  part- 
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lier  against  the  estate  of  his  deceased  part- 
ner, the  plaintiff  could  reply  to  the  claim  bo 
set  up  that  the  items  thereof  were  barred  by 
the  statute  of  limitations,  without  filing  a 
written  plea  to  that  effect,  when  there  was. 
no  order  requiring  such  plea  to  he  in  writing. 

4.  Under  the  evidence  on  the  subject  of 
the  note  held  by  Pendley;  was  the  findtag  of 
the  auditor,  which  was  approved  by  the  pre- 
siding judge,  so  erroneous  as  to  require  a  re- 
versal by  this  court?  In  the  early  case  of 
Martin  v.  Broach,  6  Ga.  21,  50  Am.  Dec.  306, 
it  was  held  that  "an  acknowledgment  or 
promise,  to  take  a  case  out  of  the  statute 
of  limitations,  must  specify  or  plainly  refer 
to  the  particular  debt,  or  demand,  or  cause 
of  action  which  is  sought  to  be  revived." 
And  this  ruling  has  since  been  followed. 
.Sedgwick  v.  Gerdlng,  55  Ga.  264;  Dobson  v. 
Dickson,  62  Ga.  639;  Gartrell  v.  Linn.  79  Ga. 
701,  4  S.  B.  918;  Paille  v.  Plant,  109  Ga.  247, 
34  S.  B.  274;  Kirven  v.  Thornton,  110  Ga. 
276,  34  S.  E.  848.  In  Walker  v.  Griggs,  32 
Ga.  119,  the  headnotes  state  that:  "Where 
tlie  promise  relied  on  refers  to  notes  general- 
ly, without  specifying  amounts,  dates,  etc., 
tlie  promise  is  insufQclent.  If  the  plaintiff, 
to  identify  the  note  sued  upon  as  the  subject 
of  the  written  promise,  Introduces  other 
proof  which  fails  to  satisfy  the  Jury  on  this 
point,  this  court  will  not  interfere  to  con- 
trol their  finding,  although  the  court  may  be 
of  the  opinion  tBat  the  aliunde  testimony 
preponderated  against  the  conclusion  of  the 
Jury.**  Under  these  rulings,-  the  auditor 
might  well  have  found  that  the  note  held  by 
Pendley  was  not  relieved  from  the  bar  of  the 
statute  of  limitations.  The  entries  of  credits 
upon  it  were  unsigned,  and  not  shown  to 
have  been  in  the  handwriting  of  the  debtor. 
The  receipts  which  were  relied  on  as  ac- 
knowledgments or  new  promises  were  found 
among  the  papers  of  the  decedent.  They 
were  signed  by  Pendley,  the  payee,  although 
the  body  of  some  of  them  were  in  the  hand- 
writing of  Harris,  the  maker  of  the  note 
now  sought  to  be  enforced.  They  refer  only 
in  a  vague  way  to  tUe  receipt  by  Poidley 
from  Harris  of  certain  amounts  "on  note," 
and  one  of  them  "as  credit  on  his  note." 
It  does  not  appear  whether  there  had  been 
any  other  note  or  notes  made  by  Harris  to 
Pendley.  The  calculation  which  was  intro- 
duced to  aid  in  the  identification  does  not 
coincide  accurately  with  what  Pendley  claim- 
ed to  be  due  on  the  note  now  brought  for- 
ward. The  evidence  of  the  witness  by  whom 
It  was  sought  to  identify  the  receipts  with 
the  note  and  the  calculation  was  quite  un- 
certain and  showed  differences  between-  him 
and  Pendley  in  regard  to  the  amount  due. 
Upon  the  whole  we  cannot  say  that  there 
was  any  error  in  the  finding  which  requires 
a  reversal. 

Judgment  afl^rmed.    All  the  Justices  con- 
ear. 


(m  Ga.  176) 
McSWAIN   ^t   al.   v.    HICKETSON/  Bh^ritL, 

et  aL 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

1.  BXECUTOBS    AND    AD1CINI8TBAT0B8— AlXOW- 

▲Nc«  TO  Widow. 

A  return  of  appraisers*  setting  apart  a  year's 
support,  which  does  not  purport  to  embrace 
the  entire  estate  of  the  decedent,  but  merely  desig- 
nated items  of  i^roperty,  which  contains,  as  one 
item,  the  followmg:  "175  acres  of  land,  more  or 
less,  of  lot  of  land  No.  49  in  the  6th  districts- 
is,  as  to  such  item,  too  vague  and  uncertain  to 
be  capable  of  enforcement. 

2.  Judome:nt— Res  Judicata. 

Where  a  mother  and  her  children  are  in 
possession  of  a  tract  of  land,  which  was  the 
property  of  a  deceased  husband  and  father  at 
the  time  of  his  death,  a  judgment  in  a  pro- 
ceeding to  eject  the  mother  as  an  intruder  is 
not  binding  upon  the  children,  when  it  appears 
that  they  are  not  her  tenants,  do  not  claun  un- 
der her,  but  are  asserting,  inaependently  of  her, 
their  title  as  heirs  at  law  oi  their  deceased 
father. 

3.  estoppei.  —  acoeftancb    of    benefits  — 
Knowledge. 

The  judge  erred   in  not  granting  the  in- 
junction as  prayed  for. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Coffee  Coun- 
ty;  T.  A.  Parker,  Judge. 

Action  by  Elizabeth  McSwain  and  others 
against  David  Ricketson,  sheriff,  and  another. 
Judgment  for  defendants.  Plaintiffs  bring 
error.    Reversed. 

Elizabeth  McSwain  and  others  brought  a 
petition  in  equity  against  Ricketson,  sheriff, 
and  J.  J.  Jowers,  alleging  that  the  plaintiffs 
were  the  children  and  heirs  at  law  of  Elijah 
Jowers,  four  of  them  being  sui  juris,  and. 
five  of  them  being  minors;  that  their  father 
died  seised  and  possessed  of  150  acres  of; 
land,  situated  on  the  west  side  of  lot  No.  ,49 
in  the  Sixth  district  of  Coffee  county,  Ga.,. 
known  as  the  **home  place"  of  Elijah  Jow- 
ers ;  that  there  Was  no  necessity  for  admin- 
istration upon  his  estate,  and  no  adminis- 
tration was  had;  that  plaintiffs  are  in  pos- 
session of  the  land ;  that  in  1906  J.  J.  Jow- 
ers made  an  affidavit  to  eject  Sarah  Jowers, 
their  mother,  from  the  land  as  an  intruder; 
that  she  filed  a  counter  affidavit,  and  the 
papers  were  returned  to  court,  and,  the  de- 
fendant- not  appearing,  judgment  was  enter- 
ed that  a  writ  Issue  directing  the  sheriff  to 
dispossess  the  defendant;  that  in  1907,  un- 
der such  writ,  Sarah  Jowers  wad  dispossess- 
ed ;  that  since  that  time  J.  J.  Jowers  has  in- 
sisted that  the  plaintiffs  be  also  dispossessed 
under  the  writ,  and  the  sheriff  has  stated 
that,  unless  restrained  by  law,  he  will  dis- 
possess them.  It  is  alleged  that,  unless  the 
sheriff  is  enjoined,  the  plaintiffs  will  be  dis- 
possessed and  irreparably  damaged.  The 
prayers  of  the  petition  were  that  J.  J.  Jow- 
ers and  the  sheriff  be  enjoined  from  inter- 
fering with  the  possession  of  plaintiffs,  for 
general  relief,  and  for  process.  By  amend- 
ment it  was  alleged  that,  if  the  plaintiffs 
were  dispossessed,  they  would  be  forced  to 
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get  homes,  either  by  renting  or  purchasing, 
elsewhere,  ana  if  J.  J.  Jow^ers  ia  placed  in 
possession  he  will  cat  the  timber,  and  such 
conduct  on  his  part  will  be  a  continuing 
trespass,  and  work  irreparable  damage,  and 
cause  a  multiplicity  of  suits.  The  answer  of 
J.  J.  Jowers  denied  that  three  of  the  plain- 
tiffs, who  were  sul  juris,  were  in  possession. 
It  admitted  the  averments  as  to  the  suing 
out  of  the  warrant  to  eject  Sarah  Jowers  as 
an  intruder,  and  the  proceedings  thereafter 
following,  and  also  admitted  that  it  was  the 
purpose  of  the  defendant  to  cause  the  sheriff 
to  dispossess  the  plaintiffs,  but  denied  the 
averments  in  reference  to  the  irreparable 
damages.  In  the  answer  to  the  amendment 
the  defendant  averred  that  all  of  the  timber 
suitable  for  sawmill  and  cross-tie  purposes, 
as  well  as  cypress  timber,  had  been  cut  off 
the  land,  and  that  the  timber  thereon  was  not 
sufficient  for  plantation  purposes,  and  that 
the  plaintiffs  were,  notwithstanding,  selling 
and  cutting  the  same.  The  defendant  J.  J. 
Jowers  also  filed  a  demurrer,  alleging  that 
the  plaintiffs  had  an  adequate  remedy  at  law 
and  that  there  was  no  equity  in  their  bill. 

At  the  hearing  it  was  established  by  evi- 
dence that  Sarah  Jowers  had  been  dispossess- 
ed in  the  manner  described  in  the  petition. 
The  evidence  was  conflicting  as  to  whether 
some  of  the  plaintiffs,  who  were  sul  juris, 
were  in  possession;  but  there  seems  to  have 
been  no  conflict  as  to  the  fact  that  the  minors 
were  in  possession  of  the  land.  The  defend- 
ants offered  in  evidence  a  certified  copy  of 
the  proceedings  before  the  ordinary  of  Coffee 
county  setting  apart  a  year's  support  to 
Sarah  Jowers  out  of  the  estate  of  her  hus- 
band. The  return  of  the  commissioners  did 
not  purport  to  set  apart  the  entire  estate, 
but  certain  property  was  set  apart  by  de- 
scription. One  item  of  the  return  was  in 
the  following  language:  "175  acres  of  land, 
more  or  less,  of  lot  of  land  No.  49  in  the  6th 
district"  The  plaintiffs  objected  to  this  evi- 
dence for  various  reasons,  among  them  being 
that  the  description  of  the  land  therein  was 
^o  vague  and  indefinite  that  no  title  or  right 
passed  under  the  Judgment  setting  apart  the 
year's  support  so  far  as  it  related  to  the 
l,and.  The  evidence  also  disclosed  various 
transactions  between  Sarah  Jowers  and  J.  J. 
Jowers,  In  which  she  seems  to  have  dealt 
with  the  land  in  conti'oversy  as  if  it  was  her 
own  property  and  she  had  a  right  to  sell  and 
convey  the  same.  It  appeared  from  the  evi- 
dence that  the  land  in  controversy  was  all  of 
the  land  owned  by  Elijah  Jowers  at  the 
time  of  his  death.  There  was  evidence  tend- 
ing to  establish  that,  in  the  different  trans- 
actions with  J.  J.  Jowers,  Sarah  Jowers  was 
attempting  to  secure  a  more  suitable  home 
for  herself  and  her  minor  children;  but  it 
does  not  appear  that  the  minor  children  had 
directly  received  any  benefit  from  these  trans- 
actions. -  On  the  contrary,  there  was  positive 
evidence  that  no  part  of  the  consideration 


of  the  deed  from  Sarah  Jowers  to  J.  J.  Jew* 
era  was  used  either  for  the  support  of  her- 
self or  her  minor  children.  There  was  evi- 
dence that  a  part  of  the  consideration  ot  the 
deed  was  the  payment  of  a  mortgage  made 
by  Elijah  Jowers  in  his  lifetime  upon  a 
mule,  which  was  also  set  apart  as  a  year's 
support  The  Judge  refused  the  Injunction 
so  far  as  it  sought  to  restrain  the  sheriff  from 
dispossessing  the  plaintiffis,  and  granted  it  so 
far  as  to  restrain  the  defendant  from  cutting 
the  timber  on  the  land  in  controversy.  The 
plaintiffs  excepted. 

Lankford  &  Dickerson,  for  plaintiffs  in  e^ 
ror.  O.  A.  Ward  and  F.  Willis  Dart,  for 
defendants  In  error. 

COBB,  P.  J,  (after  stating  the  facts  as 
above).    1.  Land  may  be  set  apart  as  a  year's 
support  and  the  effect  of  the  judgment  is 
to  vest  the  widow  with  such  title  or  Interest 
in  the  land  that  she  may,  in  order  to  raise 
money  for  the  purpose  for  which  the  year's 
support   is  set   aside,  convey   the   same  in 
her   own   name  and   divest  ail   Interest  of 
herself  and  her  minor  children  therein.    The 
judgment  setting  apart  the  year's  support 
being,  in  effect  a  conveyance  to  her  of  the 
interest  of  her  deceased  husband  in  the  prop- 
erty, the  description  of  the  property  must  be 
such  as  to  render  it  capable  of  identifica- 
tion.   If  the  description  is  so  vague  and  in- 
definite that  the  property  cannot  be  Identi- 
fied, the  title  to  the  estate  is  not  divested  by 
the  judgment  setting  apart  the  year's  sup- 
port.   That  certainty  which  is  required  in  a 
deed  or  other  conveyance  is  also  required  in 
a  judgment  setting  apart  a  year's  support 
certainly  so  far  as  land  is  concerned.    If 
the  judgment  now  in  question  had  purported 
on   its  face  to   have  set  apart  all  of  the 
property,   or   all   of  the  lands,  of  the  de- 
ceased, parol  evidence  would  have  been  ad- 
missible to  show  what  lands  were  owned  by 
the  deceased.     But  there  is  nothing  in  tbe 
judgment  to  Indicate  that  it  was  the  inten- 
tion of  the  commissioners  to  set  apart  the 
entire   estate.     They  dealt  with  the  prop- 
erty intended  to  be  covered  by  items,  certain 
articles  of  personal  property  being  designat- 
ed, and  then  what  purports  to  be  a  descrip- 
tion of  a  tract  of  land  is  inserted.    The  title 
to  the   estate  Is  not  divested,    unless  this 
description  is  sufficient  to  identify  the  land. 
The  only  description  is  175  acres,  more  or 
less,  in  a  lot  of  a  given  number  In  a  given 
district.     It  does  not  appear,  from  the  de> 
scription,  In  what  county  the  land  is  located, 
nor,  so  far  as  that  is  concerned,  in  what 
state.    It  might  be  inferred  that  it  is  in  tlie 
state  of  Georgia ;    but  can  we  infer  that  it 
was  necessarily  in  Ck>ffee  county?    Tbe  law 
does  not  require  that  a  year's  support  should 
be  set  apart  in  tbe  county  in  which  tbe  land 
is  located.    The  year's  support  is  set  apart 
in  the  county   in  which   the  decedent  died» 
and  tbe  property  set  apart  may  be  located 
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In  another  county.  And,  even  if  it  be  conced- 
ed tbat  lot  No.  49  In  tbe  sixth  district  of 
Coffee  county  was  referred  to,  what  portion 
of  that  lot  is  set  apart?  Even  the  number 
of  acres  is  not  definitely  stated.  The  words 
of  indefiniteness,  "more  or  less/'  are  used. 
The  shape  of  the  tract  is  not  referred  to, 
nor  can  it  be,  by  any  implication  arrived 
at  If  the  description  had  been  a  definite 
number  of  acres  in  a  given  corner  of  the  lot, 
the  land  could  have  been  identified.  Pay- 
ton  V.  McPhaul,  128  Ga. ,  58  S.  B.  50.    The 

description  of  the  land  was  so  vague  and 
indefinite  that  the  judgment  setting  apart 
the  year's  suj^ort,  so  far  as  this  item  was 
concerned,  was  absolutely  void.  Luttrell  v< 
Whitehead,  121  Ga.  699,  49  S.  E.  691;  Lee 
v.  English,  107  Ga.  152,  83  S.  E.  39.  This 
case  is  distinguished  from  the  case  of  Moore 
▼.  Moore,  126  Ga.  735,  55  S.  E.  950,  and  the 
cases  there  followed,  for  the  reason  that 
the  return  of  the  appraisers  did  not  purport 
to  set  apart  the  entire  estate. 

2.  The  children  of  Sarah  lowers  were  not 
parties  to  the  proceeding  to  eject  her  as  an 
intruder  They  were  not  her  tenants.  They 
did  not  claim  under  her.  Their  claim  of 
title  rests  upon  ownership  by  their  father  at 
the  time  of  his  death.  They  were  not  bound 
by  the  dispossessory  proceedings  against 
their  mother.  The  sherifT  has  no  authority 
to   dispossess  them   under  that  proceeding. 

8.  The  judgment  setting  apart  the  year's 
support  not  having  the  effect  to  divest  the 
title  of  the  heirs,  the  transactions  entered 
into  by  the  mother,  in  which  she  dealt  with 
the  same  as  if  she  had  acquired  title  in 
the  proceeding  setting  apart  the  year's  sup- 
port, did  not  estop  the  heirs  from  asserting 
their  title  to  the  property,  unless  it  appears 
that  they  have  received  some  benefit  from 
tbe  transactions  which  she  has  entered  into, 
with  a  full  knowledge  of  the  fact  that  she 
was  dealing  with  their  property.  While 
there  is  evidence  to  indicate  that  tbe  mother 
was  looking  after  the  interests  of  the  minor 
childr^i  and  sedcing  to  acquire  a  more  de- 
sirable home,  it  does  not  definitely  appear 
that  the  minor  children  have  received,  direct- 
ly or  Indirectly,  any  benefit  from  these  trans- 
actions. Nor  does  it  appear  that  the  adult 
beirs  have  received  any  benefit  therefrom. 
The  evidence  was  not  sufficient  to  make  out 
a  case  of  estoppel,  either  against  the  adult 
beirs  or  the  minor  children.  The  facts  devol- 
oped  at  the  final  hearing  may  show  a  differ- 
ent condition  of  affairs;  but,  so  far  as  in- 
dicated by  the  present  record,  there  was  no 
estoppel  upon  any  of  the  plaintiffs  as  to  their 
right  to  assert  their  title  as  heirs  at  law  to  tbe 
land  in  controversy.  There  was  a  confiict 
of  the  evidence  as  to  whether  some  of  the 
adult  heirs  were  in  possession,  but  there  was 
no  dispute  that  the  minor  heirs  were  in 
possession  of  the  property.  They  were  right- 
fully in  possession.  J.  J.  Jowers  has  shown 
no  right  to  dispossess  them,  and  the  Judge 
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should  have  granted  the  injunction  as  prayed 
for. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(129  Ga.  8Sr> 
TURNER  V.  NEWELIi  et  si. 
(Supreme  Court  of  Georgia.    Aug.  12,  1907.) 

1.  EsBOB,   Warr  op—Buj.  of  Exceptions- 
Pasties. 

Where,  in  a  suit  against  two  codefendants, 
the  verdict  and  judgment  is  adverse  to  tlie  de- 
fendants,^ and  one  of  them  makes  a  motion  for 
a  new  trial  which  is  overruled,  the  movant  can 
except  to  the  judgment  overruling  his  motion 
and  bring  tlje  case  to  the  Supreme  Court  with- 
out making  the  other  defendant  a  party  to  the 
bill  of  exceptions;  and  a  failure  to  do  so  will 
not  work  a  dismissal  of  the  writ  of  error.  Ruf- 
fin  V.  Paris,  75  Ga.  653;  Jordan  v.  Gaulden, 
73  Ga.  191. 

2.  RSFOBk'ATION  OP  iNSTBtJMENTS— VOLUNTABT 

Deed. 

As  a  general  rule  equity  will  not,  upon  peti- 
tion brought  by  the  grantee  in  a  voluntary  deed, 
reform  and  correct  the  same.  There  are  cases 
which  constitute  an  exception  to  this  rule,  but 
the  case  at  bar  does  not  fall  within  the  excep- 
tions; and  the  general  demurrer  of  the  judg- 
ment creditor,  whose  judgment  was  obtained  aft- 
er the  execution  of  the  deed  and  before  the  filing 
of  the  petition  to  reform  it,  and  who  had 
been  made  codefendant  with  the  grantor,  should 
have   been   sustained. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Carroll  Coun- 
ty;  R.  W.  Freeman,  Judge. 

Action  by  Fannie  E.  Newell,  for  herself 
and  as  next  friend,  against  W.  L.  Newell  and 
R.  F.  Turner,  Judgment  for  plaintiff,  and 
Turner  brings  error.     Reversed. 

Fannie  E.  Newell,  for  herself  and  as  next 
friend  for  several  named  minor  children,  filed 
an  equitable  petition  against  W  L.  Newell, 
the  husband  of  petitioner,  and  R.  F.  Turner. 
The  petition  alleges  that  on  the  31st  day  of 
March,  1899,  W.  L.  Newell  executed  to  peti- 
tioner and  said  minor  children  a  deed  to  a 
certain  tract  of  land,  but  that,  owing  to  a 
mistake  on  the  part  of  the  scrivener,  the 
land  which  was  sought  to  be  conveyed  by  the 
parties  to  the  deed  was  not  correctly  describ- 
ed therein;  that  subsequently  to  the  execu- 
tion of  the  deed,  and  possession  of  the  prop- 
erty by  the  plaintiff,  W.  L.  Newell  became 
indebted  to  R.  F.  Turner,  and  on  the  24th 
day  of  July,  1902,  the  latter  recovered  a 
judgment  against  W.  L.  Newell  upon  said 
indebtedness,  and,  a  fi.  f a«  having  been  is- 
sued upon  said  judgment  on  the  18th  day  of 
August  1902,  the  same  was  levied  upon  the 
land  claimed  by  plaintiff  under  the  above- 
mentioned  deed.  Petitioner  prayed  that  the 
deed  from  W.  L.  Newell  to  her  and  the  minor 
children  be  so  reformed  as  to  properly  de- 
scribe the  property  sought  to  be  conveyed 
thereby,  and  that  R.  F.  Turner  be  restrained 
and  enjoined  from  proceeding  with  the  levy 
of  said  fl.  fa.  on  the  land.  The  defendant 
Turner  filed  a  general  demurrer  to  the  peti- 
tion, and  also  demurred  on  the  ground  that 
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tbe  consideration  of  the  deed  referred  to  In 
the  petition  is  not  alleged  or  set  out.  The  de- 
fendant Newell  did  not  demur  or  plead.  Tjie 
court  overruled  the  demurrer,  and  Turner 
filed  exceptions  pendente  lite.  It  appears 
from  the  deed  which  the  plaintiffs  sought  to 
have  reformed  that  it  was  a  voluntary  con- 
veyance, the  only  consideration  being  "the 
natural  love  and  affection  which  he  [the 
grantor]  has  for  his  wife  and  three  children." 
On  the  trial  the  Jury  returned  a  verdict  find- 
ing in  favor  of  the  plaintiffs,  that  the  deed  be 
reformed  as  prayed  for,  and  that  the  land 
was  not  subject  to  the  fl.  fa.  Turner  made  a 
motion  for  a  new  trial,  which  was  overruled, 
and  he  excepted.  The  defendants  in  error 
moved  to  dismiss  the  writ  of  error,  because 
W.  li.  Newell  was  not  made  a  party  to  the 
bill  of  exceptions. 

W.  F.  Brown,  for  plaintiff  in  error.  S. 
Holdemess,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
1.  The  question  of  practice  raised  by  the  mo- 
tion to  dismiss  is  ruled  in  the  first  headnote. 

2.  But  one  question  made  by  the  record  In 
this  case  need  be  discussed,  and  that  is 
whether  equity  will  reform  a  voluntary  deed 
upon  proceedings  therefor  brought  by  the 
grantee;  and  the  principle  controlling  that 
question  seems  to  be  well  settled  by  the  ad- 
judication of  this  and  other  courts,  and  to  be 
80  recognized  by  text-writers.  That  principle 
is  set  forth  in  Story's  Eq.  Jur.  S  987 ;  'The 
general  principle  is  established  that  in  no 
case  whatsoever  will  courts  of  equity  inter- 
fere in  favor,  of  mere  volunteers,  whether  it 
be  upon  a  voluntary  contract,  or  a  cove- 
nant, or  a  settlement,  however  meritorious 
may  be  the  consideration,  and  although  they 
stand  in  the  relation  of  wife  or  child" — 
quoted  and  applied  by  the  Supreme  Court  of 
Michigan  (Shears  v.  Westover,  110  Mich.  505, 
68  N.  W.  266),  following  another  case  decided 
by  the  same  court.  See,  also,  the  cases  of 
Wait  V.  Smith,  92  111.  385,.  Baton  v.  Eaton,  15 
Wis.  259,  Bnos  v.  Stewart  (Cal.)  70  Pac. 
1005,  and  Gwyer  v.  Spaulding,  33  Neb.  573, 
50  N.  W.  681.  In  the  case  of  Powell  v. 
Powell,  27  Ga.  36,  73  Am.  Dec.  724,  it  was 
said :  "Is  there  anything  to  take  his  case  out 
of  the  general  principle?  It  is  said  that 
there  is.  It  is  said  in  the  first  place,  that 
the  case  of  a  voluntary  conveyance  in  favor 
of  a  wife  or  children  is  an  exception  to  that 
principle.  But  we  are  not  prepared  to  admit 
this  proposition.  The  English  decisions  seem 
to  be  against  it.  See  1  Story  E^q.  S  176,  and 
cases  cited;  Adams'  Equity,  78."  Jackson, 
O.  J.,  speaking  for  the  court  in  the  case  of 
Prater  v.  Sears,  77  Ga.  28,  touching  the 
question  of  the  reformation  of  a  voluntary 
deed,  said :  "On  the  face  of  the  accepted  con- 
veyance, it  is  a  mere  voluntary  deed.  On  the 
contract  sought  to  be  set  up,  it  is  a  bind- 
ing deed  for  value.  The  other  side  to  it  is 
dead.     If  a  mere  voluntary  conveyance,  a 


mistake  in  it  will  not  be  corrected  against 
heirs,  which  is  the  case  here ;  nor  will  a  spe- 
cific performance  of  it,  when  corrected,  be  de- 
creed." 

Counsel'  for  defendant  in  error  Insisted 
that,  as  the  grantees  had  gone  into  possession 
of  the  lands  the  description  of  which  is 
sought  to  be  corrected  and  reformed,  the  con- 
tract was  executed,  and  that  therefore  they 
are  entitled  to  the  relief  prayed,  and  rely 
upon  the  case  of  Wyche  v.  Green,  16  Ga.  49, 
in  which  the  court  held  that  "if  a  voluntary 
contract,  however,  be  actually  executed,  then 
a  court  of  equity  will  enforce  all  of  the  rights 
growing  out  of  the  contract  against  anybody." 
But  a  clear  distinction  is  pointed  out  in  Pow- 
ell V.  Powell,  supra,  between  the  case  of 
Wyche  v.  Green  and  cases  like  the  Powell 
Case  and  the  one  at  bar.  Such  a  mistake  as 
that  alleged  in  the  petition  "is  a  mere  failure 
in  a  bounty,  which,  as  the  grantor  was  not 
bound  to  make,  he  is  not  bound  to  per- 
fect" Adair  v.  McDonald,  42  Ga.  506.  The 
fact  that  the  recipients  of  the  bounty  had 
enjoyed  the  benefits  thereof  for  a  period  of 
several  years  gives  them  no  stronger  equi- 
table claim  upon  the  grantor  than  If  they 
had  never  enjoyed  them  at  all.  If  both  the 
grantors  and  grantees  were  in  the  same  posi- 
tion relatively  to  this  as  they  were  when  tbe 
deed  was  executed,  and  the  grantor  was 
consenting  thereto,  we  could  produce  authori- 
ty for  holding  that  the  deed  might  be  reform- 
ed and  corrected  by  a  court  of  equity;  but 
before  the  proceedings  were  instituted  to  re- 
form the  instrument  in  question  a  Judgment 
had  been  obtained  by  the  plaintiff  in  error 
against  the  grantor,  which  created  a  lien  in 
favoy  of  the  former  upon  all  the  property  of 
the  latter.  For  the  grantor  to  consent  to 
the  correction  and  perfection  of  an  Incorrect 
or  imperfect  voluntary  conveyance  is  an  act 
of  liberality  or  generosity,  an  act  similar  in 
its  nature  to  the  bestowal  of  a  bounty.  Such 
an  act  he  is  not  free  to  perform,  if  it  tends 
to  interfere  with  the  rights  and  Just  de- 
mands of  a  Judgment -creditor.  We  find  in 
this  salient  fact  a  strong  reason  for  holding 
that  the  present  case  is  not  entitled  to  be 
listed  among  the  exceptions  to  the  general 
rule  that  equity  will  not  interfere  to  reform 
a  voluntary  deed  because  of  mistake;  and 
the  general  demurrer  invoking  the  application 
of  that  rule  should  have  been  sustained. 

Judgment  reversed.    All  the  Justices  con- 
cur. 

(129  Ga.  U5) 
CENTRAL  OF  GEORGIA  RY.  CO.  v. 
BRANDENBURG. 

(Supreme  Court  of  Georgia.    Aug.  16,  1907.) 

1.  Railroads— -IN.TURT  to  Person  on  Tbacf 
—Action— Petition  . 

When  this  case  was  before  the  Supreme 
Court  on  a  former  occasion  (Kemp  v.  Central 
Ry.  Co.,  122  Ga.  559,  50  S.  E.  465).  it  was 
held  that  the  petition  was  good  as  against  ft 
general  demurrer,  but  that  the  special  demurrer 
should  have  been  sustained.    Before  the  remitti- 
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tar  was  entered,  the  plaintiff  offered  an  amend- 
ment to  the  petition,  attempting  to  care  the  de- 
fects pointed  out  in  the  special  demurrer  orig^ 
inally  filed,  as  well  as  in  tne  amendment  to  the 
special  demurrer,  which  was  filed  to  the  petition 
as  amended.  While  the  amendment  cared  some 
of  the  defects,  the  petition  as  amended. was  still 
subject  to  some  of  the  objections  raised  In  the 
special  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
YoL  41,  Railroads,  H  1331,  1337.] 

(Syllabus  by  the  Court) 

2,  Saicx. 

The  petition  as  amended  was  not  subject 
to  any  of  the  objections  set  out  in  the  special 
demurrer.  (Per  Cobb,  P.  J.,  and  Atkinson,  J., 
dissenting.) 

Error  from  Superior  Court,  BUlloch  Coun* 
ty;    B.  T.  Rawllngs,  Judge. 

Action  by  Mrs.  Kemp  against  the  Central 
of  Georgia  Railway  Company.  Pending  the 
action,  plaintiff  intermarried  with  one  Bran- 
denburg, and  the  action  was  continued  in  the 
name  of  A.  K,  Brandenburg.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
yersed. 

Mrs.  Kemp  brought  suit  for  damages  re* 
suiting  from  the  homicide  of  her  husband. 
The  petition  alleged  that  the  defendant,  by 
the  operation  of  its  locomotive  and  cars  in  a 
careless,  negligent,  and  improper  mann^» 
ran  over  and  killed  her  husband,  in  the  coun- 
ty of  Bulloch,  at  a  point  between  Parish  and 
Metter  stations;  that  the  killing  was  done 
by  a  passenger  train  going  west,  upon  a 
straight  track,  and  occurred  on  the  12th  day 
of  February;  and  that  the  conduct  of  the 
agents  and  employes  of  the  railroad  on  the 
occasion  in  question  was  wrongful  and  wan- 
ton. It  alleged  that  her  husband  was  26 
years  of  age,  able-bodied,  and  well  educated, 
and  was  a  farmer,  merchant,  and  school 
teacher,  and  earning  an  annual  income  of 
f  1,(X)0.  To  this  petition  the  defendant  filed 
both  general  and  special  demurrers.  These 
demurrers  were  overruled,  and  the  defendant 
excepted.  The  judgment  overruling  the  gen- 
eral demurrer  was  affirmed  by  this  court, 
and  the  judgment  overruling  the  special  de- 
murrer was  reversed.  Kemp  v.  Central  Ry. 
Co.,  122  Ga.  559,  50  S.  E.  465. 

Before  the  remittitur  was  entered  In  the 
trial  court  the  plaintiff  offered  an  amend- 
ment alleging,  In  substance,  that  the  defend- 
ant was  negligent  at  the  time  and  place  In 
question,  in  that  it  ran  Its  cars  at  a  high 
rate  of  speed,  greater  than  was  necessary  or 
usual,  or  was  required  to  make  the  schedule 
upon  which  the  train  was  run;  that  this 
amounted  to  recklessness;  that  at  the  place 
-where  the  husband  of  plaintiff  was  killed  the  - 
public  generally  were  accustomed  to  use  the 
roadway  of  defendant  as  a  path  or  passage- 
-way, and  the  servants  in  charge  of  the  train 
liad  reason  to  anticipate  that  there  would  be 
persons  passing  at  this  point,  and  they  neg- 
lig^ently  failed  to  keep  a  lookout  for  such 
persons ;  that  the  locomotive  was  not  equip- 
ped with  a  proper  headlight,  and  the  head- 
light was  not  burning  on  the  occasion  In 


question;  that  the  company  failed  'to  equip 
said  train  with  brakes,  or  air  brakes,  and 
other  appliances  necessary  and  requisite  for 
the  safe  operation"  of  the  train,  and  without 
which  the  servants  In  charge  thereof  could 
not  stop  the  train,  even  after  having  become 
aware  of  the  presence  of  the  plaintiff's  hus- 
band upon  the  track ;  that  the  servants  and 
agents  In  charge  of  the  train  were  careless 
and  negligent  in  failing  and  refusing  to  stop 
the  train  after  they  had  notice  of  the  pres- 
ence of  the  plaintiff's  husband  on  the  track 
and  in  imminent  danger  of  being  killed ;  that 
the  locomotive  and  cars  of  the  defendant 
were  old,  worn  oat,  improperly  equipped,  and 
not  suited  for  the  v^rpose  for  which  they 
were  used;  that  the  servants  in  charge  of 
the  train  failed  and  refusied  to  give  any  sig- 
nal at  the  crossing  near  which  the  husband 
of  plaintiff  was  killed,  and  to  slacken  the 
speed  of  the  train  on  approaching  the  cross- 
ing, thereby  failing  to  give  him  notice  of  the 
approach  of  the  train  in  time  for  him  to 
have  saved  himself;  that  the  train  was  run 
in  a  reckless  and  wanton  manner,  without 
regard  to  the  safety  of  the  persons  traveling 
along  the  highway;  that  the  servants  in 
charge  of  the  train,  after  the  presence  of 
plaintifTs  husband  on  the  track  was  known 
to  them,  failed  and  refused  to  reduce  the 
speed  of  the  train,  to  give  any  signal,  or  per- 
form any  other  act  required  to  avoid  the  kill- 
ing of  her  husband,  and,  even  after  the  pres- 
ence of  plaintiff's  husband  became  known, 
ran  said  train  in  a  reckless  and  wanton  man- 
ner, without  regard  to  his  life,  striking  and 
killing  him;  that  the  engineer  in  charge  of 
the  locomotive  was  an  old  man,  with  failing 
eyesight,  who  could  see  bwt  a  short  distance, 
and  was  therefore  an  Incompet^it  and  unfit 
person  for  the  duty  required  to  be  dischar- 
ged; that  the  engineer  and  fireman  failed 
and  refused  to  keep  a  lookout^  although  they 
were  running  on  a  straight  track,  with  noth- 
ing to  obstruct  their  view  for  half  a  mile  or 
more;  and  that  the  husband  of  plaintiff 
"was  entirely  free  from  any  fault  on  his 
part" 

The  defendant  filed  both  a  general  and 
special  demurrer  to  the  petition  as  amended. 
The  special  demurrer  raised  the  objections 
that  the  petition  did  not  show  any  duty  or 
diligence  on  the  part  of  defendant  to  the 
plaintiff's  husband;  that  there  was  nothing 
in  the  allegations  which  would  amount  to 
wantonness  on  the  part  of  the  defendant; 
that  it  appears,  from  all  of  the  averments, 
that  the  husband  of  plaintiff,  by  the  exercise 
of  ordinary  care,  could  have  avoided  the  con- 
sequences of  the  alleged  negligence  of  the  de- 
fendant; that  it  did  not  appear,  from  the 
averments,  how  the  alleged  acts  of  negli- 
gence caused  or  contributed  to  the  Injury  of 
plaintiff;  that  it  does  not  aver  in  what  re- 
spect the  locomotive  and  cars  were  Improper- 
ly equipped;  that  it  does  not  appear  what 
degree  of  diligence  was  due  by  the  defend- 
ant to  the  plaintiff's  husband;   that  it  does 
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not  appear  tbat  the  plaintllTs  husband  was 
at  or  upon  any  public  road  crossing,  or  so 
near  thereto  as  to  render  the  failure  of  the 
defendant  to  observe  the  statutory  signal  for 
public  road  crossing  negligence  relatively  to 
the  plaintiff's  husband;  that  it  was  not  al- 
leged in  what  respect  the  engineer  was  an 
incompetent  or  unfit  person,  nor  does  it  ap- 
pear in  what  manner  the  plaintiff's  husband 
was  free  from  fault,  nor  what  care  or  dili- 
gence was  exercised  by  him  to  avoid  the  in- 
Jury,  nor  by  what  right  or  in  what  capacity 
he  was  upon  the  track  at  the  time  of  the  in- 
jury, nor  how  near  he  was  to  a  public  road 
crossing,  nor  does  it  appear  whether  be  was 
walking,  sitting,  standing,  or  lying  upon  the 
track,  and  the  allegation  that  he  was  free 
from  fault  was  mcfrely  the  conclusion  of  the 
pleader. 

The  demurrer  was  overruled,  and  the  de- 
fendant filed  exceptions  pendente  lite.  The 
case  proceeded  to  ^al,  and  resulted  in  a  ver- 
dict in  favor  of  the  plaintiff  for  $5,000.  The 
motion  for  a  new  trial,  filed  by  the  defend- 
ant, was  overruled,  and  in  its  bill  of  excep- 
tions it  assigns  as  error  each  of  the  rulings 
Just  stated.  The  plaintiff,  while  the  suit 
was  pending,  Intermarried  with  Branden- 
burg, and  the  suit  Is  now  proceeding  under 
the  name  so  acquired  by  her. 

Lawton  &  Cunningham  and  H,  W.  John- 
son, for  plaintiff  in  error.  A.  Herington,  H. 
B.  Strange,  and  Evans  &  Evans,  for  defend- 
ant in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  The  special  demurrer  to  the  petition, 
as  amended,  raises  numerous  questions.  We 
all  agree  that  some  of  the  grounds  of  the 
special  demurrer  were  not  well  taken.  We 
are  not  agreed  as  to  the  proper  decision  of 
the  other  questions  raised  by  the  demurrer. 
Those  matters  upon  which  we  are  agreed, 
and  which  require  special  notice,  will  be 
first  dealt  with.  The  special  demurrer  raises 
objection  that  the  mere  allegation  that  the 
deceased  was  free  from  fault  is  too  general, 
and  that  the  facts  which  show  such  freedom 
from  fault  should  have  been  set  out  In  Al- 
len V.  Augusta  Factory,  82  Ga.  76,  8  S.  E. 
68,  Mr.  Chief  Justice  Bleckley  said:  "The 
allegation  that  the  deceased  was  without 
fault  is  too  general,  and  too  much  in  the 
nature  of  a  legal  conclusion,  to  serve  as  a 
substitute  foi;  the  proper  allegation  of  his 
want  of  knowledge."  It  Is  to  be  noted  that 
in  that  case  freedom  from  fault  depended 
largely  upon  want  of  knowledge  on  the  part 
of  the  plaintiff,  and,  of  course,  this  was  a 
matter  peculiarly  within  the  knowledge  of 
the  plaintiff  himself,  and  therefore  he  should 
not  be  allowed  to  place  himself  behind  merely 
a  general  allegation,  when  it  was  so  easy 
for  him  to  make  a  specific  averment.  In 
the  cases  of  Central  B.  Co.  v.  Hubbard,  86 
Ga.  623,  12  S.  E.  1020,  and  Georgia  R.  Co.  v. 
Hayford,  115  Ga.  937,  42  S.  E.  234,  it  was 


held  that»  as  against  a  general  denrarrer,  an 
allegation  that  the  plaintiff  was  without  fault 
was  sufficient  See,  in  this  connection,  Pierce 
V.  Seaboard  Air  Line  Ry.,  122  Ga.  664,  50  a 
E.  468.  It  is  to  be  noted  that  in  all  of  these 
cases  the  suit  was  by  an  employ^  or  the  widow 
of  an  employd  against  the  master.  Where  a 
servant  brings  suit  against  a  master  to  re- 
cover on  account  of  an  injury  resulting  from 
defective  machinery,  It  is  necessary  to  al- 
lege and  prove  that  the  defect  was  known 
to  the  master,  or  should  have  been  so  known 
by  the  use  of  ordinary  care,  and  that  it  was 
unknown  to  the  employ^,  and  that  he  had 
not  equal  means  of  knowing  the  danger.  Civ. 
Code  1895,  {  2612.  If  the  suit  is  by  a  rail- 
road employ^  for  a  personal  injury  arising 
from  the  acts  of  fellow  servants,  negligence 
on  the  part  of  the  other  employ^  and  free- 
dom from  negligence  on  his  own  are  both  nec- 
essary, and  these  must  be  alleged.  Civ. 
Code  1895,  {  2323. 

In  these  cases  absence  of  knowledge  or 
negligence  is  a  part  of  the  plaintiff's  case, 
and  must  be  alleged  as  such.    But  generally, 
in  other  cases,  where  suit  is  brought  by  one 
against  a  railroad  company  to  recover  for  a 
personal  injury,  the  plaintiff  is  not  bound 
to  allege  his  own  freedom  from  fault    Want 
of  ordinary  care  on  his  part  is  a  matter  of 
defense.    Its  negation  Is  not  essential  to  set- 
ting out  the  plalntilTs  case.    This  being  so, 
if  the  plaintiff  does  not  allege  that  he  was 
free  from  fault,  such  allegation  Is  not  subject 
to  demurrer  on  the  ground  that  it  is  too  gen- 
eral, and  fails  to  set  out  how  and  wherein 
he  was  not  negligent     If  a  cause  of  action 
is  duly  alleged  against  the  defendant,  entire 
freedom   from  fault  is  not  necessary  to  a 
recovery.    It  is  only  a  failure  to  use  ordinary 
care,  where  by  such  use  the  consequences  of 
the  defendant's  negligence  could  have  been 
avoided,  which  will  prevent  a  recovery.    If 
entire  freedom  from  fault  on  the  plaintiff's 
part  Is  alleged,  It  is  not  necessary  to  prove 
it  to  make  out  a  case  In  liis  favor.    If,  under 
the  evidence,  he  is  guilty  of  some  negligence, 
but  not  enough  to  bar  a  recovery  under  the 
rule  above  stated,  there  may  be  a  recovery; 
but  the  damages  would  be  diminished  in 
proportion  to  the  negligence  attributable  to 
each.     The  allegation  of  the  greater  (entire 
freedom  from  fault)  includes  the  less  (partial 
freedom   from  fault).     It  is  not  necessary, 
therefore,  to  allege  in  detail  how,  why.  and 
wherein  the  plaintiff  was  entirely  free  from 
fault    Besides,  when  It  is  allied  tbat  one 
Is  guilty  of  no  negligence  whatever,  this  nega- 
tives all  possible  negligence;    and  it  is  not 
necessary  to  recite  In  detail  all  possible  acts 
of  negligence  which  he  might  have  committed, 
and  then  deny  that  he  did  each  of  such  acts 
separately.    To  allege  that  one  did  nothing 
negligent  Is  enough.    It  Is  not  necessaiy  to 
describe  all  possible  n^Iigence,   merely  to 
deny  that  he  committed  it    So,  If  I  should 
say  that  I  did  nothing,  this  would  mean  tbat 
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I  did  not  do  anything  or  everything.  It 
would  not  be  any  more  complete  if  I  should 
describe  anything  or  eyerything,  and  then 
add  that  I  did  not  do  it 

In  the  present  case  the  allegation  that  the 
deceased  ^as  free  from  fault  was  an  unneces- 
sary averment.    As  it  was  unnecessary,  the 
defendant  certainly  had  no  right  to  require 
any  elaboration  of  the  averment,  or  any  more 
detail  in  reference  to  the  unnecessary  allega- 
tion than  the  plaintiff  saw  fit  to  offer.    If  the 
case  had  been  of  a  character  where  the  aver- 
ment was  a  necessary  part  of  the  plaintiff's 
case,  then  the  defendant  might  have  been  en- 
titled to  more  information  as  to  the  matter. 
The  office  of  a  special  demurrer  is  to  call  for 
Information  which  the  defendant  is  entitled  to 
have  under  the  law.    If  the  plaintiff  makes 
an  unnecessary  allegation,  the  right  of  the 
defendant  is  generally  either  to  have  it  strick- 
en or  require  it  to  be  proved,  if  the  averment 
is  of  such  a  character  as  to  be  descriptive  of 
the  transaction  in  question.    The  amendment 
to  the  petition  contained  a  paragraph  which 
alleged  that  the  defendant  was  negligent  "in 
failing  to  equip  said  train  with  brakes,  or 
air  brakes,  and  other  appliances  necessary 
and  requisite  for  the  safe  operation  of  such 
a  train  of  cars,  and  without  which  the  em- 
ploy^ and  servants  of  such  railway  company 
could  not  have  stopped  said  train  after  hav- 
ing  become  aware  of  the  presence  of  the 
plaintiff's  husband  upon  said  track  in  suf- 
ficient time  to  have  stopped  said  train  of  cars, 
had  they  been  properly  equipped.'*    This  was 
sufficient  to  put  the  defendant  on  notice  that 
the  negligence  claimed  was  the  failure  to 
equip  its  train  with  proper  appliances  for 
stopping  the  train,  whatever  those  appliances 
might  have  been.     It  was  notified  that  it 
would  be  required  to  defend  this  allegation 
of  negligence  in  such  way  as  to  prove  that  the 
train  was  equipped  with  such  appliances  as 
reasonable  diligence  required  them   to  use. 
Taking  all  of  the  averments  together,  the  ef- 
fect of  the  charge  of  negligence  against  the 
deffflidant  was  that  the  train  was  equipped 
in  such  way  that  it  could  not  be  controlled 
and  managed  in  an  emergency  such  as  faced 
it  at  the  time  that  the  presence  of  the  de- 
ceased upon  the  track  was  discovered.    The 
averments  were  sufficient  to  put  the  defend- 
ant on  notice  of  what  it  was  to  answer ;  and. 
If  the  train  was  equipped  in  the  manner  that 
the  diligence  required  by  law  demanded.  It 
could  easily  meet  the  charge  of  negligence  re- 
ferred to.     The  manner  in  which  the  train 
was  equipped  was  more  peculiarly  within  its 
own  knowledge  than  the  knowledge  of  the 
plaintiff,  and  the  details  as  to  the  equipment 
come  more  properly  from  it  In  response  to 
tbe  charge  of  negligence  than  It  would  from 
tbe  plaintiff  in  the  specification  of  negligence. 
On  the  remaining  questions  which  will  be 
specially  dealt  with  we  are  not  agreed;  and 
tlie  views  of  the  majority  of  the  court  will 
be  stated,  as  well  as  the  views  of  the  dis- 


senting members.  The  special  demurrer  to 
the  petition  as  amended  raises  the  question 
that  it  did  not  show  whether  the  deceased 
was  walking,  sitting,  standing,  or  lying  upon 
the  track;  nor  did  it  show  any  duty  of  dilK 
gence  on  the  part  of  the  defendant  to  the 
plaintilTs  husband,  nor  what  degree  of  dili- 
gence was  owed ;  nor  did  it  appear  that  the 
plaintiff's  husband  was  at  or  upon  a  public 
road  crossing,  or  so  near  thereto  as  rendered 
the  failulre  on  the  part  of  the  defendant  to 
observe  the  statutory  signals  required  at  such 
places  negligence  on  its  iwrt  relatively  to  the 
deceased;  nor  did  it  show  by  what  right  or 
in  what  capacity  the  deceased  was  upon  the 
track  at  the  time  of  the  alleged  injury.  The 
views  of  the  majority  of  the  court  on  these 
matters  are  thus  stated^  by  them : 

In  the  second  paragraph  of  the  original  pe- 
tition it  was  alleged  that  the  plaintiff's  hus- 
band was  killed  by  the  careless  and  negli- 
gent running  of  the  locomotive  and  cars  of 
the  defendant  company,  and  in  the  fourth 
paragraph  thereto  it  was  alleged  that  he  was 
wrongfully  and  wantonly  run  over  and  kill- 
ed by  the  locomotive  and  cars  of  the  defend- 
ant company.  On  the  first  trial  of  the  case 
the  special  demurrers  to  the  petition  were 
overruled  by  the  trial  Judge,  and  his  Judg- 
ment, in  this  respect,  was  reversed  by  this 
court  in  Kemp  v.  Central  Ry.  Co.,  122  Ga.  559, 
50  8.  E  465,  because  the  petition  did  not 
show  (1)  whether  the  deceased  was  an  em- 
ploy^,  licensee,  or  trespasser ;  (2)  whether  the 
homicide  was  at  a  public  crossing,  or  at  a 
point  distant  therefrom;  or  (3)  whether  the 
deceased  was  walking,  standing,  or  lying  on 
the  track,  and,  if  the  latter,  whether  he  was 
there  vohmtarily  or  because  of  some  sudden 
access  of  sickness.  In  the  amendment  to  the 
petition,  filed  before  the  remittitur  was  en- 
tered in  the  trial  court,  it  was  alleged  that 
the  homicide  of  the  plaintiff's  husband  was 
caused  by  the  negligent,  reckless,  and  wan- 
ton acts  of  the  agents  and  employes  of  the 
defendant  company  in  the  running  of  its  lo- 
comotive and  cars,  which  acts  were,  in  a 
loose  and  general  way,  sought  to  be  set  out 
in  the  amendment.  It  is  clear  to  our  minds 
that  the  plaintiff  did  not  intend,  by  the  vari- 
ous allegations  of  negligence  set  forth  in  the 
amendment,  to  limit  her  alleged  right  to  re- 
cover to  a  case  wherein  she  relied  solely  up- 
on the  alleged  wanton  homicide  of  her  hus- 
band; but  she  evidently  endeavored  to  set 
out  acts  of  negligence  on  the  part  of  the  de- 
fendant and  its  employes  which  caused  the 
death  of  her  husband,  and  which  did  not 
amount  to  wantonness,  and  upon  which  she 
relied  for  recovery.  This  being  true,  the 
amended  petition  was  as  much  subject  to  spe- 
cial demurrer  as  the  original  petition,  for 
failing  to  show  by  what  right,  or  in  what 
capacity,  the  plaintiff's  husband  was  at  or 
upon  the  defendant's  railroad  track  at  the 
time  he  was  killed,  whether  the  homicide 
was  at  a  public  crossing,  and  whether  he  was 
walking,  standing,  or  lying  upon  the  track. 
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The  rulings  made  in  this  case  when  It  was 
formerly  before  this  court  are  the  law  of  the 
case  and  must  control  it 

Mr.  Justice  ATKINSON  and  I  cannot  agree 
to  this  view.  In  our  opinion  the  petition  Is 
not  subject  to  the  objections  referred  to  in 
the  views  of  the  majority  above  set  forth. 
In  the  petition  as  it  originally  stood,  it  was 
material  for  the  defense  that  there  should 
be  some  Information  given  by  the  pleader  as 
to  the  position  of  the  deceased  on  the  track, 
but  under  the  amendment  this  becomes  no 
longer  material.  It  is  distinctly  alleged  that 
the  servants  in  charge  of  the  train  had  no- 
tice that  the  deceased  was  upon  the  track 
and  that  by  the  exercise  of  ordinary  care  they 
could  have  avoided  killing  him.  The  effect 
of  the  allegations  is  that  they  knew  of  his 
presence  and  used  no  effort  whatever  to  pre- 
vent injury  to  him.  If  this  was  true,  his 
death  was  the  result  of  a  wanton  act  For- 
rest V.  Ga.  R.  Co.,  128  Ga.  77,  57  S.  B.  98,  and 
citations.  If  the  allegations  of  the  petition 
as  to  the  manner  in  which  the  deceased  was 
killed  are  true,  the  defendants  would  be  lia- 
ble, without  reference  to  his  position  upon 
the  track  at  the  time  of  his  death.  The  pe- 
titlon«  in  effect,  charged  that  the  agents  and 
servants  of  the  railway  company  wantonly 
and  willfully  killed  the  deceased  after  they 
knew  that  he  was  upon  the  track  in  a  place 
of  danger.  To  say  that  this  allegation  is  de- 
fective, for  the  reason  that  it  did  not  allege 
whether  he  was  walking,  standing,  or  lying 
down,  would  be  the  equivalent  of  holding 
that  an  indictment  for  murder,  which  charg- 
ed that  the  accused  with  malice  aforethought 
did  kill  and  murder  a  named  person,  was 
subject  to  special  demurrer  upon  the  ground 
that  it  did  not  appear  whether  he  was  walk- 
ing, standing,  or  lying  down  at  the  time  he 
was  slain. 

The  amendment  alleged  that  the  defendant 
was  negligent  because  "the  locomotive  and 
cars  of  said  defendant  company,  which  ran 
over  and  killed  the  plaintiff's  husband,  were 
old  and  worn  out  and  Improperly  equipped, 
and  not  suited  for  the  purpose  for  which  they 
were  used  by  said  company,  rendering  them 
incapable  of  being  managed  or  controlled  in 
a  way  calculated  to  maintain  the  safety  of 
the  public,  and  in  such  a  way  as  to  have 
saved  the  life  of  the  said  Kemp,  even  when 
his  presence  on  the  track  and  his  imminent 
danger  of  being  killed  became  known  to  the 
servants  of  said  company  on  said  train,  and 
sufficient  time  before  he  was  struck  to  have 
saved  his  life,  had  said  locomotive  and  cars 
been  such  as  were  reasonably  suited  for  the 
purpose  for  which  they  were  used,  namely, 
that  of  a  passenger  train."  We  do  not  agree 
as  to  the  proper  construction  of  this  para- 
graph. The  majority  of  the  court  are  of  the 
opinion  that,  properly  construed,  the  para- 
graph contains  a  general  allegation  that  the 
defendant  was  negligent  in  reference  to  the 
entire  equipment  of  the  train,  and  that,  when 
^  construed*  the  allegation  is  too  general 


under  the  former  rulings  of  this  court  See 
Hudgins  ▼.  0)ca  Cola  Co.,  122  Ga.  695,  50  S. 
E.  974,  and  citations;  Seaboard  Air  Line  Ry. 
V.  Olsen,  123  Ga.  612,  51  S.  E.  591;  Louisville 
&  Nashville  R.  Co.  v.  Cody,  119  Ga.  371.  46- 
S.  E.  429;  Russell  v.  Central  Ry.  Co.,  119  Ga. 
705,  46  S.  E.  858.  Mr.  Justice  ATKINSON 
and  I  are  of  the  opinion  that  the  paragraph, 
properly  construed,  is  not  an  allegation  of 
negligence  as  to  the  equipment  generally,  but 
that  It  is  a  specific  allegation  that  the  train 
was  not  equipped  with  appliances  necessary 
to  stop  the  same.  The  majority  think  that 
the  special  demurrer  should  have  been  sus- 
tained; but  Mr.  Justice  ATKINSON  and  I 
are  of  contrary  views,  for  the  reasons  stated. 

The  numerous  other  grounds  of  special  de- 
murrer do  not  require  any  special  notice.  We 
are  all  of  the  opinion  that  they  are  with- 
out merit. 

Judgment  reversed. 

FISH,  C.  J.,  and  LUMPKIN  and  BECK, 
JJ.,  concur.  COBB,  P.  J.,  and  ATKINSON, 
J.»  dissent    EVANS,  J.,  disqualified. 


cm  Ga.  187). 
YOW  et  al.  v.  SULLIVAN  et  aL 
SULLIVAN  et  al.  v.  YOW  et  al. 
(Supreme  Court  of  Georgia.    Aug.  8,   1907) 

1.  Counties— Taxation— Independent  Levt. 

The  order  of  the  county  authorities  of 
Franklin  county  of  July  4,  1906,  providing  for  a 
tax  levy  for  the  expenses  of  the  county  for 
1905,  properly  construed,  is  not  a  new  and  in- 
dependent tax  levy  during  the  year  1906,  but  is 
an  amendment  to  the  tax  levy  of  September  9, 
1905,  making  the  same  conform  to  the  law  as 
laid  down  in  the  decision  when  this  controversy 
was  before  this  court  on  a  former  occasion. 

2.  Same— Creation  of  New  County— Liabil- 
ities UNDEB  Tax  Levy. 

A  new  county  was  created  by  an  act  ap- 
proved August  18,  1905,  and  was  organized  on 
December  6,  1905.  The  authorities  of  the  coun- 
ty from  which  a  portion  of  the  territory  of  the 
new  county  was  taken,  on  September  9,  1905, 
made  a  tax  levy  which  embraced  amounts  neces- 
sary to  pay  for  the  erection  of  new  bridges,  con- 
tracts for  which  were  entered  into  after  the 
date  of  the  act  creating  the  new  county.  Held, 
that  the  property  owners  in  the  new  county  are 
not  liable  for  that  portion  of  the  tax  levy  neces- 
sary for  the  purpose  of  erecting  such  bridges. 

3.  Same— .Tudgment— Reversal. 

No  sufficient  reason  has  been  shown  for  re- 
versing the  judgment 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Franklin  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  T.  R.  Yow  and  others  against 
R.  F.  Sullivan,  tax  collector,  and  another. 
From  the  Judgment,  both  parties  bring  error. 
Affirmed. 

Yow  and  others.  Including  the  Southern 
Railway  Company,  filed  a  petition  against 
the  tax  collector  and  the  sheriff  of  Franklin 
county,  alleging:  That  all  of  the  plaintiffs, 
except  the  railway  company,  were  residents 
in  that  portion  of  Stephens  county  which 
was  formerly  Franklin  county*  and  the  com- 
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paiiy  is  a  foreign  oorporatioD,  with  a*  line 
of  railway  through  those  two  counties,  nine 
miles  of  its  line  being  in  that  portion  of 
Stephens  county  above  referred  to.  That  on 
August  18,  1905,  an  act  was  passed  creating 
the  county  of  Stephens,  and  the  county  was 
organized  on  the  day  of  December, 

1905.  That,  notwithstanding  the  creation  of 
the  new  county,  the  ordinary  of  Franklin 
county,  on  September  9,  1905,  undertook  to  . 
levy  a  tax  upon  the  property  of  the  plain- 
tiffis,  who  filed  petition  to  enjoin  the  collec- 
tion of  the  tax,  and  an  order  was  passed 
granting  the  Injunction,  which  ruling  was 
affirmed  by  the  Supreme  Court    On  July  4, 

1906,  the  ordinary  of  Franklin  county,  with 
the  advice  of  the  county  commissioners,  un- 
dertook to  levy  a  tax  for  the  year  1905 ;  such 
levy  being  in  the  following  words:  "Georgia, 
Franklin  County.  July  4,  1906.  Whereas, 
the  ordinary  of  Franklin  county,  on  the  9th 
of  September,  1905,  did  pass  an  order  assess- 
ing county  taxes  on  all  property  and  every 
species  of  value  or  specifics  which  is  taxed 
by  the  state  and  which  was  subject  to  taxa- 
tion for  the  year  1905;  and  whereas,  an 
equitable  petition  was  filed  in  the  superior 
court  of  Franklin  county  on  the  20th  day  of 
December,  1905,  by  T.  R.  Tow  et  al.,  praying 
for  an  injunction  against  R.  F.  Sullivan,  tax 
collector  of  Franklin  county,  and  on  the  90th 
of  December,  1905,  his  honor,  R.  B.  Russell, 
judge  of  the  superior  court  of  Franklin  conn, 
ty,  granted  an  injunction,  and  enjoined  said 
tax  collector  from  collecting  taxes  due  the 
county  of  Franklin  by  petitioners,  and  said 
decision  having  been  affirmed  by  the  Su- 
preme Court  of  Georgia,  declaring  the  order 
of  the  ordinary  of  Franklin  county,  levying 
said  taxes  for  said  county,  to  be  void,  be- 
cause the  order  failed  to  specify  the  percent- 
age levied  for  each  specific  purpose  enumer- 
ated therein:  Therefore,  the  ordinary  of 
said  county,  in  pursuance  of  the  laws  of  this 
state,  which  require  the  ordinary  of  EYanklin 
county,  with  the  advice  of  the  county  commis- 
sioners of  roads  and  revenues  of  said  coun- 
ty, to  levy  a  percentage  tax  on  all  taxable 
property  sufficient  to  meet  the  requirements 
thereof  for  county  taxes  for  the  year  1905, 
and  It  is  ordered  by  the  ordinary  of  Frank* 
lin  county  *tbat  there  be  and  hereby  is 
levied  a  tax  of  $15.10  on  each  thousand  dol- 
lars of  taxable  property  for  the  year  1905, 
returned  by  each  taxpayer  and  upon  the 
tax  digest  of  said  county  of  Franklin  for 
1905,'  which  is  subject  to  taxation  ad  valor- 
em, and  which  tax  is  levied  for  the  follow* 
ing  purposes,  to  wit:  $1.10%  on  each  hun- 
dred dollars,  to  build  and  repair  courthouses 
and  jails,  bridges,  and  ferries,  and  other 
public  improvements  according  to  contract; 
10%  cents  on  each  hundred  dollars,  to  pay 
^erifTs,  jailer's,  and  other  officers'  fees  that 
may  be  legally  entitled  to  out  of  the  county ; 
eighty-four  one-hundredths  of  1  cent  on  each 
hundred  dollars,  to  pay  coroners  all  fees 
that  may  be  due  them  by  the  county  for  hold- 


ing inquest;  2%  cents  on  each  hundred  dol- 
lars, to  pay  expenses  of  the  county  for  bail- 
ififs  at  court,  nonresident  witnesses  in  crimin- 
al cases,  fuel,  servant  hire,  stationery,  and 
the  like;  8  cents  and  4V^  mills  on  each  hun- 
dred dollars,  to  pay  jurors  a  per  diem  com- 
pensation; 8  cents  and  4%  mills  on  each 
hundred  dollars,  to  pay  expenses  incurred 
in  supporting  the  poor  of  the  county,  as  pre- 
scribed by  the  Code;  8  cents  and  4%  mills  on 
each  hundred  dollars,  to  pay  expenses  of 
working  tlie  roads  under  the  alternative 
road  law;  2%  cents  on  each  hundred  dollars, 
to  pay  any  other  lawful  charge  against  the 
county.  It  is  also  further  ordered  that  the 
tax  collector  of  Franklin  county  collect  said 
taxes  as  provided  by  law,  and  pay  the  same 
to  the  county  treasurer  of  Franklin  county," 
— signed  by  the  county  commissioners  and  by 
the  ordinary.  Pursuant  to  this  tax  levy  the 
tax  collector  has  issued  executions  against 
all  of  the  plaintiffs,  except  the  railway  com- 
pany, and  will,  unless  restrained,  proceed 
to  collect  the  same.  The  Comptroller  Gener- 
al has  issued  execution  against  the  railway 
company,  based  on  such  levy,  which  has 
been  levied  by  the  sheriff.  By  an  act  passed 
in  1906,  the  county  affairs  of  Franklin  coun- 
ty were  taken  out  of  the  hands  of  the  or- 
dinary and  commissioners,  as  the  board  exist- 
ed on  July  4,  1906,  and  were  vested  in  a  new 
board  of  conmiissioners ;  this  act  taking  ef* 
feet  October  1,  1906.  It  is  alleged  that  the 
tax  levy  of  July  4,  1906,  is  illegal,  for  the 
reason  that  it  violates  that  provision  of  the 
Constitution  which  requires  that  all  taxes 
shall  be  levied  and  collected  under  a  general 
law,  and  no  authority  has  been  given  to  col- 
lect any  tax  under  such  a  levy  from'  a  resi- 
dent of  Franklin  county  as  it  now  exists; 
that  the  levy  cannot  be  the  basis  for  an  exe- 
cution against  the  railway  company,  for  the 
reason  that  the  levy  is,  by  its  terms,  limited 
to  property  "upon  the  tax  digest"  of  the 
county  for  1905;  that  it  is  void,  for  the  rea- 
son that  it  purports  to  levy  a  tax  of  $15.10 
on  the  thousand!  while  the  aggregate  of  the 
different  percentages  is  $15.16  on  the  thou- 
sand, and  the  first  item  does  not  Eqpecify  what 
per  cent,  is  to  be  used  to  build  and  repair 
courthouses,  jails,  bridges,  ferries,  and  other 
public  improvements,  and  there  was  no  con- 
tract outstanding  to  build  or  repair  court- 
houses, jails,  bridges,  etc.,  at  the  time  that 
the  original  levy  was  made  in  1905,  nor  at 
the  time  of  the  levy  of  July  4,  1906.  The 
county  authorities  bad  determined  to  build 
a  new  courthouse,  but  thereafter  a  bond 
election  was  held  for  the  purpose  of  raising 
money  for  this  purpose,  and  the  people  as^ 
sented  to  the  Issuance  of  the  bonds.  The 
plaintiffs  are  owners  of  property  now  em- 
braced in  Stephens  county,  and  are  not  liable 
for  the  tax  to  erect  a  courthouse  or  other 
public  improvements  In  Franklin  county;  the 
tax,  as  originally  levied,  and  the  contract  for 
the  courthouse  being  made  after  the  passage 
Of  the  act  creating  the  county  of  Stephens 
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The  prayer  is  that  the  tax  collector  and 
sheriff  be  enjoined  from  proceeding  to  col- 
lect the  executions. 

The  defendants  answered  that  the  tax  was 
levied  to  raise  the  necessary  funds  to  meet 
the  expenses  of  the  county,  and  that  at  the 
time  the  first  levy  was  made  there  was  a 
contract  outstanding  to  hulld  a  bridge  at  a 
cost  of  $2,500;  but  it  was  not  alleged  that 
the  contract  was  outstanding  at  the  time 
Stephens  county  was  created.  The  answer 
avers  that  the  county  authorities  are  not  pro- 
ceeding to  collect  any  taxes  on  the  second 
levy  from  those  taxpayers  who  paid  their 
taxes  under  the  first  levy,  and  there  is  no 
taxpayer  In  the  county  who  Is  not  required 
to  pay  the  tax  for  the  year,  and  there  is  no 
attempt  to  exempt  any  Individual  from  his 
taxes;  that  It  was  the  duty  of  the  county 
authorities  to  meet  all  the  necessary  expenses 
during  the  year  beginning  September  1,  1905; 
that  the  bridges  in  the  county  had  been  neg- 
lected several  years,  were  nearly  all  out  of 
repair,  and  many  of  them  were  In  such  con- 
dition as  to  require  the  building  of  new 
bridges,  and  the  levy  was  made  for  that  pur- 
pose, which  is  alleged  to  be  a  part  of  the 
current  expenses  of  the  county;  that  the 
courthouse  was  In  need  of  repair,  as  well 
as  the  Jail,  and  the  levy  was  intended  to 
embrace  these  expenses ;  that  there  had  been 
built,  under  contract  made  before  the  tax 
levy,  four  large  new  bridges,  and  a  number 
of  smaller  and  less  expensive  bridges,  at  a 
cost  of  more  than  $10,000,  and  the  repairs 
on  the  bridges  and  jails  have  cost  more  than 
$1,300,  and  It  Is  necessary  to  rebuild  the 
bridges;  that  contracts  for  other  bridges 
were  made  before  the  tax  was  levied,  and 
the  whole  amount  Is  necessary  for  this  pur- 
pose; and  that  the  county  of  Franklin  has  to 
maintain  not  less  than  50  bridges  over  rivers 
and  creeks.  It  Is  contended  that  the  levy. 
In  Its  entirety,  is  merely  for  the  purpose  of 
meeting  the  ordinary  current  expenses  of  the 
county  for  the  year  1905. 

At  the  'hearing  the  only  evidence  Intro- 
duced In  behalf  of  the  plaintiffs  was  an  affi- 
davit showing  that  the  county  of  Stephens 
was  organized  on  December  6,  1905;  and  the 
only  evidence  on  behalf  of  the  defendants  was 
the  affidavit  of  two  persons  In  reference  to 
the  bridges  of  Franklin  county  and  the  cost 
of  repairing  and  rebuilding  them.  The  judge 
ordered  an  injunction  against  the  collection 
of  the  tax  provided  for  In  the  first  item  of 
the  levy,  for  the  purpose  of  building  and  re- 
pairing courthouses,  etc.,  and  directed  that 
the  county  authorities  ascertain  what  amount 
of  that  levy  embraced  the  building  of  new 
bridges,  and  eliminate  the  same  therefrom, 
and,  when  this  is  done,that  the  executions  pro- 
ceed for  the  collection  of  so  much  of  that  Item 
as  is  necessary  for  the  repairing  of  the  court- 
house, jails,  etc.  The  order  recites  that  it 
is  necessarily  to  be  Inferred,  from  the  allega- 
tions of  the  petition  and  the  answer,  that 
Stephens  county  was  created  before  any  of 


the  indebtedness  for  new  bridges  waB  in- 
curred, except  as  to  the  bridge  over  North 
Broad  river,  and  that  it  was  admitted  at  the 
hearing  that  the  contract  to  build  this  bridge 
was  made  after  the  creation  of  Stephens 
county.  The  injunction  was  refused  upon  on 
all  the  grounds  other  than  that  stated.  The 
plaintiffs  excepted,  because  that  the  court 
erred  in  not  granting  the  injunction  gener- 
ally and  restraining  the  entire  tax  levy;  and 
the  defendants  except,  because  the  court 
erred  in  enjoining  the  tax  levy  so  far  as 
it  related  to  the  erection  of  new  bridgea 

J.  B.  Jones,  Fermor  Barrett,  and  John  J. 
Strickland,  for  plaintiffs  in  error.  J.  H.  »kel- 
ton  and  W.  B.  Little,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  original  tax  levy  of  Septem- 
ber 9,  1905,  was  before  this  court  in  the  case 
of  Sullivan  v.  Yow,  125  Ga.  326,  64  S.  B.  173. 
It  was  then  held  that  the  collection  of  the 
tax  under  such  levy  was  properly  enjoined, 
for  the  reason  that  the  order  levying  the  tax 
did  not  comply  with  the  provisions  of  the  law 
requiring  that  the  levy  should  specify  the  per 
cent  levied  for  each  specific  purpose.  It  was 
said:  "The  order  of  the  ordinary  levying 
the  ta^  not  conforming  to  the  plain  require- 
ments of  the  law,  all  proceedings  under  the 
tax  levy  In  Its  present  shape  were  properly 
enjoined.  ♦  •  ♦  All  proceedings  under 
the  tax  levy  were  properly  restrained  until 
the  county  authorities  make  the  levy  conform 
to  the  requirements  of  the  law.  In  the  light 
of  what  has  been  said,  the  county  authorities 
may  readily  make  the  levy  comply  with  the 
requirements  of  the  law,  as  to  the  statement 
of  the  percentage  of  each  Item,"  etc.  This 
court  did  not,  In  terms,  direct  that  the  tax. 
levy  should  be  amended ;  but  the  language  in 
the  opinion  clearly  indicates  that  this  could 
be  done.  The  order  was  held  unenforceable 
in  its  then  shape ;  but  there  was  no  ruling  to 
the  effect  that  the  order  was  void  In  the 
sense  that  it  could  not  be  amended  or  com- 
pleted by  supplying  the  omissions  which  ren- 
dered It  unenforceable  In  Its  then  condition. 
After  the  decision  in  that  case  the  county 
authorities  passed  an  order  which  Is  set  forth 
In  the  statement  of  facts.  It  Is  contended 
that  this  order  is,  in  effect  a  new  levy,  and 
that,  being  made  In  1906,  It  Is  a  nullity,  and 
no  taxes  can  be  collected  thereunder.  Xhe  ar- 
gument is  that  county  taxes  must  be  levied 
each  year,  and  that.  If  no  levy  is  made  during 
the  year,  the  county  authorities  have  no  pow- 
er, in  a  subsequent  year,  to  make  a  levy,  as 
such  action  is  retroactive  in  its  nature.  It 
would  certainly  be  a  great  hiatus  in  the  law 
if  this  is  true.  County  authorities  might  neg- 
ligently or  willfully  fall  or  refuse  to  make  a 
levy  before  the  end  of  the  year,  and,  if  the 
contention  of  counsel  is  correct,  persons  hav- 
ing claims  or  demands  against  the  county 
would  be  without  a  remedy.  We  will  not  un- 
dertake  to  determine  this  question  under  the 
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present  record;  for,  when  the  order  of  July 
4,  1906,  is  properly  construed,  we  think  it  is 
merely  an  amendment  of  the  levy  of  Septem- 
ber 9,  1905,  made  in  conformity  with  the 
suggestions  which  were  thrown  out  when  the 
contraversy  was  before  this  court  on  the 
former  occasion  The  order  recites  the  for- 
mer case,  and  the  decision  of  this  court,  and 
then  proceeds  to  make  a  levy  in  exact  con- 
formity with  the  ruling  of  the  court  in  ref- 
erence to  the  various  items  therein  contained. 
It  is  true  it  does  not  use  the  word  "amend," 
or  any  similar  expression ;  but,  when  the  or- 
der is  construed  in  its  entirety,  no  other  rea- 
sonable conclusion  can  be  reached  than  that 
the  county  authorities  were  attempting  to  car- 
ry into  effect,  in  reference  to  the  levy  of 
September  9,  1905,  the  law  as  laid  down  in 
the  decision  of  this  court 

2.  The  judge  held  that  the  property  own- 
ers of  that  portion  of  Stephens  county  which 
was  originally  Franklin  county  were  liable 
for  the  usual,  ordinary,  and  current  expenses 
of  the  county,  as  embraced  in  the  tax  levy 
made  after  the  county  was  created,  but  dur- 
ing the  year  of  its  creation.  He  also  held 
that  the  cost  of  the  erection  of  new  bridges 
was  not  a  usual,  ordinary,  and  current  ex- 
pense of  a  county,  and  that  the  property 
owners  in  the  new  county  were  not  liable  to 
be  taxed  for  the  same,  unless  there  were  out- 
standing contracts  at  the  time  that  the  new 
county  was  created;  that  the  property  own- 
ers in  the  new  county  could  be  justly  char- 
ged with  their  proportion  of  the  ordinary  ex- 
penses of  the  county  for  the  current  year  In 
which  the  county  was  created,  but  they 
could  not  be  justly  charged  for  permanent 
improvements  made  under  a  contract  which 
was  entered  into-  after  the  new  county  was 
created.  This  decision  is  In  accord  with  the 
reasoning  in  the  decision  of  Pope  v.  Mat- 
thews, 125  Ga.  841,  54  S.  B.  152.  In  that 
case  it  was  held,  where  a  contract  for  a  new 
courthouse  was  entered  into  after  the  new 
county  was  created,  but  before  it  was  or- 
ganized, that  the  property  owners  In  the  new 
county  were  not  liable  for  this  unusual  ex- 
pense, but  were  liable  for  all  usual  and  or- 
dinary current  expenses  for-  the  year  in 
which  the  county  was  created.  This  deci- 
sion was  based  upon  the  theory  that  the  new 
courthouse  was  a  new  permanent  improve- 
ment to  the  county,  which  necessarily  had 
not  been  and  would  not  be  of  any  benefit  to 
the  property  owners  of  the  new  county,  and 
therefore  the  entire  expense  must  be  borne 
by  the  property  owners  of  the  old  county. 
The  repairing  of  public  buildings,  bridges, 
and  like  structures,  brought  about  by  the 
use  of  the  same  in  past  years,  would  be  an 
expense  properly  chargeable  against  the  tax- 
payers of  the  county  as  it  existed,  and  it 
would  not  be  inequitable  or  unjust  to  require 
the  property  owners  in  the  new  county  to 
bear  their  proportion  of  the  expenses  of  this 
character  that  had  to  be  borne  during  the 
vear  in  which  thfl  new  county  was  created. 


8.  It  is  contended  that  the  execution  is- 
sued against  the  railroad  company  is  invalid 
for  the  reason  that  the  tax  levy  purports  to 
levy  a  tax  only  upon  the  property  in  the 
county  as  it  appears  upon  the  tax  digest  of 
the  county,  and  that  therefore  there  is  no 
basis  upon  which  the  Oomptroller  General 
can  issue  an  execution.  The  county  authori- 
ties are  authorized  to  levy  a  tax  upon  all 
taxable  property  in  the  county  and,  •  when 
levied,  it  may  be  collected  in  the  manner  pre- 
scribed by  law.  The  law  requires  the  ordi- 
nary to  certify  to  the  Comptroller  General  the 
amount  of  the  tax  levy  of  the  county,  and 
then  the  Ck>mptroller  General,  using  this  as  a 
basis,  ascertains  the  amount  of  taxes  due  by 
the  railroad  company  by  applying  the  rate 
to  the  returns  of  the  railway  company  in  his 
office.  County  authorities  have  no  power  to 
exempt  the  property  of  a  railroad  company 
from  taxation,  and  it  will  never  be  presumed 
that  such  was  their  intention.  The  rate  of 
tax  is  fixed  by  the  order  of  the  county  com- 
missioners. That  portion  of  the  order  which 
relates  to  the  tax  digest  of  the  county  will  be 
construed  to  refer  to  the  taxes  which  are  to 
be  collected  by  the  tax  collector.  The. order 
of  the  county  authorities  was  sufficient  to  au- 
thorize a  certificate  to  the  Comptroller  Gen- 
eral of  the  amount  of  the  tax  levy  for  the 
year,  and  with  that  certificate  before  him  he 
bad  authority,  under  the  law,  to  ascertain 
the  amount  of  taxes  due  by  the  railroad  com- 
pany, and,  upon  its  failure  to  pay,  to  issue 
execution  therefor.  The  decision  in  Georgia 
Railroad  Co.  v.  Hutchinson,  125  Ga.  762,  54 
S.  B.  725,  dealt  with  an  act  of  the  General 
Assembly  authorizing  the  levy  of  a  tax,  and 
not  with  the  order  of  the  county  authorities 
levying  the  tax  under  existing  laws.  In  that 
case  it  was  held,  where  an  act  limited  the 
authority  to  levy  a  tax  to  property  upon  the 
digest  of  the  caunty,  that  no  tax  could  be 
collected  upon  property  of  a  railway  com- 
pany. The  general  law  of  the  state  levies 
the  tax  for  county  purposes  on  railroad 
property,  and  the  mere  fact  that  the  county 
authorities,  in  the  order  providing  for  the 
collection  of  taxes,  apparently  limited  the 
tax  to  property  upon  the  digest  of  the  coun- 
ty, does  not  prevei^k  the  rate  therein  fixed 
from  being  the  bams  for  the  Comptroller 
General  to  fix  the  amount  due  by  the  rail- 
road company. 

It  is  also  contended  that  the  levy  was  ille- 
gal, for  the  reason  that  it  Is  stated  to  be  a 
levy  for  $15.10  on  the  thousand  in  the  aggre- 
gate, while  the  various  items,  added  togeth- 
er, amount  to  $15.16.  The  law  requires  that 
the  different  percentages  shall  follow  each 
item,  and  the  aggregate,  as  indicated  by  the 
addition  of  these  different  percentages,  would 
be  the  valid  tax  levy,  and  any  other  state- 
ment in  the  order  conflicting  therewith  would 
be  treated  as  simply  surplusage.  The  differ- 
ence bet^'een  the  amount  stated  In  the  pre- 
liminary part  of  the  order  and  the  aggregate 
of  the  percentages  was  evidently  due  to  a 
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clerical  error;  but  even  if  not»  tbe  aggre- 
gate Indicated  by  tbe  true  addition  of  tbe 
different  percentages  would  be  tbe  lawful 
levy.  It  was  not  necessary  tbat  tbe  first 
item  of  tbe  levy  sbould  specify  tbe  amount 
to  be  used  for  eacb  of  tbe  purposes  tberein 
indicated.  Tbe  levy  was  in  tbe  language  of 
tbe  Code.  See  Gaines  y.  Dyer,  128  Ga.  585, 
88  S.  E.  175. 

Ck>unsel  for  tbe  county  autborities,  in  tbeir 
bill  of  exceptions,  complain  tbat  tbe  effect  of 
tbe  order,  so  far  as  tbe  new  bridges  are  con- 
cerned, is  to  prevent  tbe  collection  of  tbe  tax 
from  tbe  Soutbem  Railway  Company  on 
tbat  portion  of  its  property  wbicb  is  located 
in  Franklin  county  as  tbat  county  now  ex- 
ists. We  do  not  tbinlc  tbat  tbis  is  a  proper 
construction  of  the  order  of  tbe  judge.  The 
purpose  of  tbe  petition  was  to  restrain  tbe 
county  authorities  of  Franklin  county  from 
collecting  what  was  alleged  to  be  illegal  tax- 
es upon  tbe  property  located  in  Stephens 
county,  and  tbe  order  is  to  be  construed  in 
tbe  light  of  tbe  case  as  made  by  tbe  plead- 
ings. Tbe  county  authorities  are,  under  tbe 
order,  required  to  eliminate  from  tbe  levy,  so 
far  as  tbe  property  owners  in  Stephens  coun- 
ty are  concerned,  all  amounts  to  be  used  in 
tbe  erection  of  new  bridges;  and,  when  this 
is  eliminated  from  tbe  executions,  they  can 
proceed  for  tbe  balance.  Tbe  property  own- 
ers of  Franklin  county  as  it  is  now  consti- 
tuted, whether  individuals  or  railway  com- 
panies, are  liable  for  the  entire  amount  fixed 
in  the  levy.  Tbe  original  levy  of  September 
9,  1905,  being  defective,  and  this  court  hav- 
ing held  that  proceedings  thereunder  were 
properly  enjoined  until  it  was  made  to  con- 
form to  the  law,  tbe  taxpayers  should  have 
been  given  a  reasonable  time,  after  the  levy 
was  amended,  to  pay  the  taxes  before  execu- 
tions were  issued.  There  is  no  complaint 
tbat  a  reasonable  time  has  not  been  allowed 
fbr  this  purpose.  The  action  of  the  county 
autborities  is  attacked  as  being  invalid,  and 
not  furnishing  a  basis  for  tbe  collection  of 
taxes  at  all.  In  tbe  case  as  presented  to  tbe 
trial  judge,  we  see  no  error  in  any  of  his 
rulings. 

Judgment  on  each  bill  of  exceptions  af- 
firmed.   All  tbe  Justicegi  concur. 


(2  Oa.  App.  288) 

SCHOFIELD  V.  LITTLE.    (No.  306.) 

(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  Ebbob,  Wbit  of— Pbesentation  and  Res- 
ervation OP  Ebbob  —  Exceptions  Taken 
Pendente  Lite. 

A  plaintiff  in  error  who  has  excepted  In  a 
proper  bill  of  exceptions  to  the  denial  of  his  mo« 
tion  for  a  new  trial  may,  at  the  hearing  in  this 
court,  assign  error  on  exceptions  taken  pen- 
dente lite  to  the  overruling  of  his  demurrer  to 
the  plaintiff's  petition,  though  no  mention  of  this 
interlocutory  matter  was  made  in  the  final  bill 
of  exceptions.  Such  exceptions  pendente  lite,  if 
transmitted  In  the  record,  havmg  once  been  cer- 
tified, need  not  be  certified  again. 


2.  Same. 

When  exceptions  are  made  pendente  lite  to 
the  ruling  of  tne  trial  court,  and  error  is  not 
assigned  thereon  in  the  main  bill  of  exceptions, 
error  must  be  assigned,  as  to  such  interlocutory 
exceptions,  before  the  beginning  of  the  argument 
in  this  court,  or,  if  there  is  no  such  argument» 
error  may  be  assigned  in  the  brief. 

3.  WoBK  AND  Labobt-Iiiplied  Pbokise. 

There  was  no  error  in  overruling  the  de- 
murrer. The  petition  set  forth,  as  a  cause  of 
action,  a  contract  of  employment,  with  an  im- 
plied assumpsit  for  the  reasonable  value  of  tha 
plaintiff's  service. 

4.  TBTAIr—lNSTEUOnONS— CONSTBUCnON    AS  A 

Whole. 

The  extracts  from  the  charge  of  the  court 
to  which  exceptions  are  taken,  numbered  1  to  6, 
when  considered  in  connection  with  the  entire 
charge,  are  not  erroneous. 

5.  Ebbob,  Wbit  of— Review— Abandonment 
OF  Alleged  Ebbob. 

The  charge  of  the  court  that  'it  is  admit- 
ted by  the  defendant  In  this  case  that  he  [the 
defendant]  owed  the  plaintiff  for  the  trip  to 
Milledgeville  and  attention  to  his  brother  while 
in  jail  does  not  require  a  new  trial,  in  view  of 
the  subsequent  agreement  of  counsel  for  both 
parties  that  the  defendant  did  make  the  admis- 
sion as  stated  by  the  court.  The  admission  is  an 
abandonment  of  the  contention  of  plaintiff  in  er- 
ror on  this  point 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  S  4219.] 

6.  CoNTBAcrs  —  AonoN    fob    Sebvicbs  — In- 

8TBUCTI0NS. 

To  charge  the  jury  that  "a  party  to  a  con- 
tract has  a  right  to  recover  when  he  has  per- 
formed his  service  in  pursuance  of  such  agree- 
ment and  contract"  is  equivalent  to  instructing 
the  jury  that  the  services  must  have  been  such 
as  were  called  for  by  the  contract,  and  must 
have  been  performed  according  to  the  terms  of 
the  contract.  Both  ideas  are  included  in  the 
words  "in  pursuance  of." 

7.  Wbit  of  Erbobt— Review— Habmxbss  Bb- 
BOB— Ebboneous  Instbuctions. 

The  jury  having  returned  a  verdict  finding 
for  the  plaintiff  without  naming  an  amount,  it 
was  not  error  for  the  court  to  instruct  the  jury, 
before  the^  retired  to  perfect  such  verdict,  that 
their  verdict  in  favor  of  the  plaintiff  should  be 
"for  such  a  sum  as  the  evidence  shows  the  serv- 
ices rendered  by  the  plaintiff  in  the  case  were 
reasonably  worth."  Such  instructions  were 
harmless,  as,  by  reasonable  intendment,  the  ver- 
dict announced  by  the  jury  was  a  nnding  in 
favor  of  the  plaintiff  for  the  full  amount  sued 
for. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4219.] 

8.  Tbial— I  NSTRucnoNB— Sufficiency. 

Where  the  court  in  its  charge  fully  defines 
to  the  jury  the  meaning  of  the  contract  and  ful- 
ly and  fairly  explains  to  them  the  contentions  of 
both  parties,  as  embodied  in  their  respective  un- 
derstanding of  its  contents,  the  omission  to  fur- 
ther instruct  the  jury  specially  that  they  must 
determine  what  the  contract  was,  its  exact  terms, 
the  consideration,  and  the  respective  obligations, 
liability,  and  undertakings  of  each  of  the  par^ 
ties  thereunder  was  immaterial.  The  evidence 
for  the  plaintiff  clearly  establishing  all  of  the 
essentials,  and  the  evidence  for  the  defendant 
explicitly  denying  the  same,  the  recital  of  the 
contentions  of  each  party,  fully  and  fairly,  and 
appropriate  instructions  to  the  jury  as  to  their 
finding  in  either  event,  dispensed  with  any  state- 
ment that  the  jury  should  determine  exactlv  what 
the  contract  was.  If  they  believed  the  defend- 
ant, there  was  no  contract  as  to  the  major  por^ 
tion  of  plaintifiTs  demand.  If  they  believed  tbe 
plaintiff,  the  court's  rehearsal  supplied  the  prop* 
er  instructions. 
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9.  Witnesses  —  Pees  —  Bxfbrt  —  Addition- 
al Compensation. 

While  no  statute  In  Georgia  allows  or  pro- 
hibits fees  to  expert  witnesses,  and  while  there 
can  be  no  charge  beyond  the  legal  fees  of  ordi- 
nary witnesses  for  attendance  on  the  court  in 
obedience  to  subpcena,  still,  as  a  physician  can- 
not be  required  to  make  any  examination  or  pre- 
liminarv  preparations,  or  to  listen  to  the  testi- 
mony, in  order  the  better  to  give  his  opinion  as 
an  expert,  he  may  for  such  servicee  demand  ex- 
tra compensation. 

(Syllabus  by  the  Court.) 

E2rror  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  between  J.  S.  Schofield  and  W.  J. 
Little.  From  the  judgment*  Schofield  brings 
error.    Affirmed. 

Miller  &  Jones,  for  plaintiff  in  error.  M. 
Felton  Hatcher  and  Richd.  Curd,  for  defend- 
ant in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(2  0&.  App.  896) 

TALLBT  T.  STATEL    (No.  687.) 
(Court  of  Appeals  of  Georgia.     July  25,  1907.) 

1.  Criminal    Law  —  Tbial  —  Exclusion,    of 

T^ITNESSES. 

While  section  1017  of  the  Penal  Code  of 
1895  gives  the  right  to  the  state  and  the  accused 
to  have  the  witnesses  of  the  other  examined  out 
of  the  hearing  of  each  other,  and  directs  that 
"the  court  shall  take  proper  care  to  effect  this 
object  so  far  as  practicable  and  convenient,"  yet 
this  matter  is  within  the  discretion  of  the  court, 
and  its  exercise  will  not  be  controlled  unless 
manifestly  abused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  I>ig. 
vol.  14,  Criminal  Law,  S  1549.] 

2.  Same— DiscBETiON  of  Coubt. 

Where  the  court,  at  the  request  of  the 
solicitor  and  over  the  objection  of  the  defend- 
ant, permitted  a  witness  for  the  state  to  remain 
in  court  and  assist  in  the  prosecution,  and  said 
witness  was  first  examined,  there  waa  no  abuse 
of  discretion. 
8.  Sams— Evidence. 

The  evidence  warranted  the  verdict. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Douglas  Coun- 
ty;  Price  Edwards,  Judge. 

A.  0.  Talley  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  S.  James  and  W.  A.  James,  for  plaintiff 
in  error.  W,  K.  Fielder,  SoL  Gen.,  for  the 
State. 

HILL,  C.  J.    Judgment  affirmed. 


<2  Ga.  App.  421) 

NAPIER  V.  BROWN.    (No.  371.) 
<C5ourt  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

1.   EbBOB,    WBIT   of— ASSIGNliSNTS   OF  EBBOB. 

"Where  the  error  alleged  is  the  granting  or 
denying  of  a  new  trial,  one  assignment  of  er- 
ror is  sufficient  to  reach  all  the  grounds  of  the 
motion  on  which  the  grant  or  refusal  is  based." 
The  motion  to  dismiss  is  therefore  overruled. 

r£id.  Note.— For  (*ase8  in  point,  see  Cent.  Dig. 
voL  3,  Appeal  and  Error,  §  3037.] 


2.  New  Tbiai.. 

The  trial  judge  did  not  abuse  his  discretion 
in  granting  a  new  trial. 

(Syllabus  by  the  Ourt.) 

BJrror  from  City  0)urt  of  Amerlcus;  0.  R. 
Crisp,  Judge. 

Action  between  J.  M.  Napier  and  J.  L. 
Brown.  From  an  order  granting  a  new  trial. 
Napier  brings  error.    Affirmed. 

H.  B.  Simmons  and  Shipp  &  Sheppard,  tot 
plaintiff  in  error.  Allen  Fort  &  Son  and 
Dykes  &  Nlsbet,  for  defendant  In  error. 

POWEJiU  J.    Judgment  affirmed. 


(2  Ga.  App.  449) 
SAPP  r.  STATE.    (No.  623.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

1.  Homicide  «  Yolurtabt  Manslaughteb — 
Evidence. 

"If  upon  a  sudden  quarrel  the  parties  fight 
upon  the  spot,  or  presently  agree  and  fetch  their 
weapons  and  fight,  and  one  of  them  is  killed, 
such  killing  is  voluntary  manslaughter,  no  mat- 
ter who  strikes  the  first  blow."  Gann  v.  State. 
80  Ga.  67.  The  mutual  intention  to  fight  need 
not  be  proved  directly,  but  may  be  inferred  by 
the  jury  from  the  conduct  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  I>ig. 
vol.  26,  Homicide,  »  86,  478.] 

2.  Cbiminal  I/AW— Review. 

There  being  evidence  in  the  record  upon 
which  the  verdict  can  legally  rest,  this  court  haa 
no  power  to  grant  a  new  trial. 

[fkl.  Note.— For  oases  in  point,  se^  Cent  Dig. 
vol.  15,  Criminal  Law,  S  3075.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Screven  Coun- 
ty; B.  T.  Bawlings,  Judge. 

Nelson  Sapp  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

E.  K.  Overstreet,  for  plaintiff  in  error. 
Alfred  Herrington,  Sol.  Gen.,  and  EL  A«  Boy- 
kin,  for  the  State. 


POWELL,  J.  The  accused  shot  at  one 
Brannen;  and  the  shot,  straying,  struck  a 
boy  standing  by,  and  killed  him.  It  is  con- 
ceded that  the  offense  is  the  same  as  if  Bran- 
nen had  been  killed,  instead  of  the  boy ;  and, 
indeed,  this  seems  to  be  the  law.  A  verdict 
of  guilty  of  voluntary  manslaughter  was  ren- 
dered,* and  the  Insistence  through  the  pres- 
ent writ  of  error  is  that  this  verdict  is  con- 
trary to  law  and  without  evidence  to  support 
it  It  appears  from  the  record  that,  a  day 
or  so  prior  to  the  homicide,  Brannen  had 
ordered  one  of  the  defendant's  boys  out  of  a 
mill  operated  by  Brannen's  father.  On  the 
day  of  the  fatal  rencounter  the  wife  of  the 
deceased  came  to  the  store  near  by  the  mill, 
and  remonstrated  with  Brannen  for  his  hav- 
ing ordered  her  boy  out  of  the  mill,  and  he 
made  her  leave  the  store.  We  will  give  the 
account  of  the  further  details  of  the  trans- 
action leading  up  to  the  shooting  in  Bran- 
nen's  words,  as  taken  from  the  record:  **I 
looked  out,  and  about  half  way  between  the 
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storehouse  and  the  mill,  which  was  about 
60  yards  distant,  and  I  saw  this  man  Sapp 
and  his  boy.  He  was  sitting  on  a  work 
bench,  and  I  saw  that  he  had  a  gun.  I  am 
pretty  sure  that  he  didn't  have  the  gun  In  his 
hand,  but,  as  well  as  I  can  remember,  he  and 
his  boy  were  setting  on  the  work  bench,  and 
the  gun  was  leaning  against  an  oak  tree, 
about  20  or  30  feet  from  them;  and  I  reason- 
ed out  in  my  own  mind  those  negroes  had 
been  working  there,  but  were  not  working 
there  that  day,  and  I  had  just  decided  that 
they  had  come  there  to  attack  me.  So  I 
picked  up  my  father's  gun  that  was  left  in 
the  comer  of  the  store,  and  I  cocked  it  *  It 
looked  as  if  I  was  going  to  have  trouble. 
Mr.  Andrews  says:  *What  are  you  going  to 
do,  Harry?'  And  I  says :  *I  guess  I  had  bet- 
ter prepare  myself  to  defend  myself.'  And 
I  started  on,  and  he  says:  *No;  put  the  gun 
down.'  And  I  took  the  gun  and  set  it  down 
there  still  cocked,  and  left  it  there  setting  in 
the  comer  and  started  over  to  my  father's. 
When  I  got  about  half  way,  the  negroes  were 
still  talking  among  themselves  in  a  low  tone 
of  voice,  and  looked  as  if  they  were  mad, 
and  saying  what  they  were  going  to  do  if  I 
didn't  let  their  boys  have  the  privilege  of 
going  in  the  millhouse,  and  such  as  that;  and 
this  Sapp  spoke  up— the  first  time  that  he 
had  spoke  to  me — and  he  says:  'Here  is  my 
boy  now,  and  he  can  whip  you.'  And  he 
says,  if  I  remember  right,  'We  can  fix 
you.'  And  he  says:  There  is  the  boy  right 
now.'  And  I  says:  'What  have  you  got  to 
do  with  it?  Shut  your  damn  black  mouth.' 
^  And  he  says,  *I  will  see,'  or  words  to  that 
effect,,  and  jumped  down  off  the  bench,  and 
run  towards  bis  gun,  and  I  noticed  he  was 
making  towards  his  gun.  I  was  only  a  few 
feet  distant  from  the  store,  and  I  broke  and 
run  back  to  the  store  and  picked  up  my  gun 
that  I  had  left  there,  and  run  out,  and,  of 
course,  the  gun  was  already  cocked,  and  as 
soon  as  I  cleared  the  doorway  I  saw  from 
the  negro's  actions  that  he  was  going  to 
shoot.  I  judged  that  he  was,  at  least,  and, 
of  course,  I  got  ready  to  shoot,  and  as  soon 
as  I  did  clear  the  doorway,  I  did  shoot  one 
barrel.  He  shot  also.  The  two  guns — you 
couldn't  distinguish  one  from  the  other.  I 
have  learned  since,  from  the  amount  of  shot 
that  struck  the  store,  that  it  was  a  very  full 
charge  at  least  in  the  gun."  It  further  ap- 
pears from  the  testimony  of  this  witness  that 
the  defendant's  gun  was  loaded  with  large 
shot.  Further  relevant  portions  of  the  tes- 
timony of  this  same  witness  are  as  follows: 
"I  did  go  back  to  get  a  gun  to  shoot  the 
negro.  I  did  it  to  defend  myself,  for  he  was 
going  after  a  gim  to  shoot  me  with.  I  start- 
ed back  to  the  store  with  the  full  determina- 
tion of  getting  my  gun  to  shoot  the  negro  to 
defend  myself.  When  I  got  to  the  door  and 
got  the  gun,  I  immediately  fired,  and  he  did 
too  at  the  same  time.  I  know  that  my  gun 
didn't  fire  first.    I  know  that  both  guns  were 


fired  so  close  together  that  yea  couldn't 
distinguish  which  one  fired  first.  I  claim 
that  he  was  about  as  quick  as  i  was.  When 
I  reached  the  door,  the  gun  was  sitting  side 
of  the  door,  and  I  picked  up  the  gun  and  fired 
immediately.  I  didn't  have  to  go  inside  of 
the  store  to  get  the  gun.  I  just  did  clear 
the  door  before  I  fired.  I  had  the  gun  on 
my  shoulder  when  I  fired.  I  don't  know 
whether  the  negro  had  the  gun  to  his  shoul- 
der when  he  fired  or  not  I  don't  know  how 
he  had  his  gun,  because  I  was  shooting  my- 
self. Before  I  started  back  to  the  store,  he 
didn't  have  his  gun  in  ^is  hands.  It  was 
standing  against  the  work  bench.  When  the 
negro  first  accosted  me;  he  was  sitting  on  this 
work  bench,  which  was  I  should  say  about 
20  yards  from  the  store,  and  I  had  got  very 
near  about  opposite  the  work  bench  on  my 
way  to  the  mill  before  he  spoke  to  me.  I 
was  about  30  feet  nearer  the  store  than  he 
was.  I  didn't  have  to  go  straight  I  was 
kinder  across  from  the  work  bench.  I  was 
about  15  yards  from  the  store  when  I  turned 
and  went  back  to  the  store.  He  would  have 
had  plenty  of  time  to  have  shot  me,  but  he 
didn't  have  his  gun.  It  was  leaning  against 
the  end  of  the  work  bench,  and  he  was  sit- 
ting on  the  other  end  of  it  He  jumped 
down  off  the  bench  and  started  to  run.  He 
was  within,  I  should  say,  25  feet  of  his  gun. 
He  was  nearer  his  gun  than  I  was  to  the 
store,  but  I  don't  think  it  was  possible  for 
him  to  have  got  his  gun  and  shot  me  before 
I  got  in  the  store,  because  he  had  to  get 
down  off  the  bench  and  go  to  his  gun  and 
piok  it  up  and  cock  it,  and  raise  it  in  a  shoot- 
ing position.  I  don't  know  whether  his  gun 
was  cocked  like  mine  or  not  It  may  have 
been,  I  don't  know.  So  far  as  I  know,  it 
wasn't  cocked.  He  would  have  had  to  move 
pretty  fast  if  he  had  shot  me  before  I  got 
back  to  the  store,  because  I  was  moving  pret- 
ty fast  The  reason,  one  reason  I  know  he 
was  going  for  his  gun,  he  said:  'We  come 
here  prepared  for  you.'  And  I  was  having 
the  argument  with  him.  It  was  an  opinion 
of  mine,  a  strong  belief.  When  I  started  out 
there,  Mr.  Andrews  requested  that  I  leave 
the  gun  on  the  Inside,  and  I  left  it  there.  I 
was  expecting  a  difficulty,  and  only  intend- 
ing to  defend  myself.  This  woman  had 
been  in  the  store  and  raised  this  difficulty 
and  went  out  there;  and  they  were  talking 
among  themselves,  and  when  I  got  a  part 
of  the  way  across  the  defendant  here  says, 
•We  come  to  fix  you,'  and  then  he  got  down 
and  started  for  his  gun,  or  started  in  the 
direction  of  it  I  don't  remember  really 
whether  the  gun  was  leaning  against  the  end 
of  the  work  bench  or  against  a  tree  nearby. 
When  he  turned  and  started,  he  went  in  the 
exact  direction,  of  the  gun,  and  I  knew  there 
wasn't  anything  else  for  him  to  be  going  for. 
So  I  went  for  mine,  and  when  I  shot  I  saw 
him  with  his  gun  to  his. face;  it  was  just 
a  glance,  only  a  few  seconds."    The  shot 


Ga.) 


HABRIS  T.  STATB. 


669 


fired  by  the  defendant  struck  thjB  boy.  The 
defendant  by  his  statement  set  up  a  com- 
plete case  of  self-defense.  There  was  other 
evidence  for  the  state,  but  since,  if  there  was 
any  theory  of  the  evidence  by  which  the  jury 
could  have  reached  the  verdict  rendered  (and 
that  set  out  above  seems  to  us  to  authorize 
It),  we  are  bound  to  adopt  it  and  affirm  the 
Judgment.  There  bein^  no  other  error  as- 
signed, we  do  not  deem  it  necessary  to  set 
out  more  than  we  have  already  done.  The 
verdict  seems  to  be  warranted  upon  the  the- 
ory of  mutual  combat.  The  words  and  con- 
duct of  the  defendant  as  detailed  above  seem 
to  us  to  have  authorized  the  jury  to  believe 
that  the  defendant  was  willing  to  fight  the 
matter  out,  and  that  Brannen  accepted  the 
implied  challenge.  "If  upon  a  sudden  quar- 
rel the  parties  fight  upon  the  spot,  or  pres- 
ently agree  and  fetch  their  weapons  and 
fight,  and  one  of  them  is  killed,  such  killing 
is  voluntary  manslaughter,  no  matter  who 
strikes  the  first  blow.''  Gann  v.  State,  30 
6a.  67,  a^d  citations.  This  principal  case 
has  been  frequently  cited  by  our  Supreme 
€k>urt  in  subsequent  cases,  and  is  a  clearly 
recognized  principle  of  our  law.  It  may  be 
true  that  at  the  time  the  defendant  actually 
fired  the  person  at  whom  he  shot  was  try- 
ing to  kill  him;  but^  before  this  fact  can  be 
set  up  in  justification  under  Pen.  Cknle  1895, 
S  73,  which  is  applicable  in  cases  of  mutual 
combat,  "It  must  appear  that  the  person 
killed  was  the  assailant,  or  that  the  slayer 
had  really  and  in  good  faith  endeavored  to  de- 
cline any  further  struggle  before  the  mortal 
blow  wasv  given."  Stiles  v.  State,  57  Ga. 
188;  Heard  v.  State,  70  Ga.  602.  If  the  tes- 
timony of  Brannen  be  true,  the  defendant,  by 
rushing  for  a  weapon,  coupled  with  a  threat 
and  an  apparent  present  purpose  of  using  the 
weapon,  became  the  assailant,  and  there  is 
no  evidence  that  he  declined  any  further 
combat.  According  to  the  record,  the  par- 
ties, by  their  mutual  preparations  for  the  ren- 
counter, by  their  quarrel,  by  their  lan- 
guage expressing  willingness  to  fight,  by 
their  simultaneous  display,  and  use  of  deadly 
weapons,  made  just  such  a  case  of  mutual 
combat  as  is  contemplated  by  the  language 
nsed  In  Gann*s  Case,  supra. 
Judgment  affirmed. 


(2  Oa.  App.  406) 

HARRIS  V.  STATE.    (No.  588.) 
(Court  of  Appeals  of  Georgia.      July  25,  1907.) 

1.  Gbivinal    Law— Instructions— Habmusss 

Ebbob. 

Where  it  appears,  without  contradiction, 
in  the  evidence,  that  the  offense  alleged  to  have 
been  committed,  if  committed  at  all,  occurred 
within  two  years  prior  to  the  filing  of  tlie  ac- 
cusation, an  instruction  that  the  state  only  has 
to  prove  tliat  the  transaction  **happened  two 
years  prior  to  the  date  alleged  in  the  accusa- 
tion," was  a  harmless  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  15,  Criminal  Law,  I  3154.] 


2.  SAUB— RULXS  OF  BVIDENCB. 

Rules  of  evidence,  especially  addressed  to 
the  discretion  of  the  court,  are  not  appropriate 
subject-matter  of  instructions  to  the  jury,  but 
those  given  the  pury  in  this  case  could  not  by 
any  possibility  be  harmful  to  the  plaintiff  in 
error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S§  1877-1882.] 

3.  Same. 

Where  the  jury  has  been  properly  and  ful- 
ly instructed  with  reference  to  the  statement  of 
the  defendant,  it  is  not  necessary,  in  the  ab- 
sence of  a  written  request,  to  contrast  the  state- 
ment with  the  evidence  or  to  give  in  charge  to 
the  jury  any  theory  dependent  upon  the  state- 
ment alone.  Nor  is  it  error  to  instruct  the 
jury  to  t&ke  the  testimony  and  the  law  as  given 
in  charge,  and  apply  it  to  the  testimony,  and  de- 
cide whether  or  not  they  believe  the  defendant 
did  commit  the  offense  alleged  against  him. 
•  [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  I  2005.] 

4.  Same  — Weapons  — Cabbtinq  Weapons  — 
Evidence— Review. 

The  verdict  is  authorized  by  the  evidence, 
and,  being  approved  by  the  trial  judge,  it  will 
not  be  set  aside  for  slight  errors  which  could 
neither  have  induced  nor  have  contributed  to  the 
finding  of  the  jury. 

[Ed.  Note.— For  <;ases  in  point,  see  Cent  Dig. 
vol.  15,  Crimhial  Law,  §  3084.] 

(Syllabus  by  the  Court.) 

BJrror  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Edward  Harris  was  convicted  of  carrying 
a  concealed  pistol  and  pointing  the  pistol  at 
another,  and  he  brings  error.    Affirmed.  - 

Payton  &  Hay,  for  plaintiff  in  error.  J. 
H.  Tipton.  Sol.,  for  the  State. 

RUSSELL,  J.  Ed.  Harris  was  arraigned 
In  the  city  court  of  Sylvester,  at  the  April 
term,  1907,  upon  two  accusations;  one  char- 
ging him  with  the  offense  of  carrying  a  con- 
cealed pistol,  and  the  other  charging  him 
with  the  offense  of  pointing  a  pistol  at  an- 
other, both  cases  growing  out  of  the  samQ 
transaction.  The  two  cases  were  tried  to- 
gether, and  the  jury  returned  a  verdict  of 
guilty  In  both  cases.  Harris  thereupon  filed 
his  motion  for  new  trial  in  both  cases ;  and, 
his  motions  being  overruled,  he  brings  writs 
of  error  to  this  court 

The  plaintiff  in  error  insists  that  It  is  not 
sufficiently  shown  by  the  evidence  that  the 
transaction  testified  to  by  the  witness  for  the 
state  was  within  the  statute  of  limitations. 
This  is  the  only  assignment  of  error  based 
upon  the  evidence;  and  we  think  It  without 
merit,  for  the  reason  that,  while  the  witness 
could  not  be  certain  that  the  occurrence  to 
which  she  was  testifying  was  in  the  year 
1905,  still  she  swore  positively  that  it  was 
on  the  thhrd  Sunday  in  February  of  year 
before  last  As  the  trial  was  had  in  1907, 
and  the  accusation  was  preferred  in  1906,  the 
testimony  was  amply  sufficient  to  show  that 
the  offense  was  committed  within  two  years 
prior  to  the  accusation.  The  remaining  ex- 
ceptions are  all  predicated  upon  alleged  ^- 
rors  in  the  charge  of  the  court 
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The  fourth,  fifth,  sixth,  seventh,  and  eighth 
grounds  of  the  motion  all  relate  to  the  charge 
of  the  court  on  the  suhject  of  impeachment 
Under  repeated  decisions  of  the  Supreme 
Court,  it  would  not  have  been  erroneous  for 
the  court  to  have  omitted  altogether  the 
charge  upon  this  subject;  at  least,  not  such 
an  error  as  would  grant  a  new  trial.  We 
find  no  error  In  the  instructions  as  given  to 
the  jury  upon  this  subject;  and,  if  a  fuller 
charge  was  desired,  it  should  have  been,  re- 
quested. A  brief  recapitulation  of  these 
grounds  convinces  us  that  there  was  no  error 
in  the  charge  of  the  court  on  the  subject  of 
impeachment  and  the  credibility  of  the  wit- 
nesses that  can,  under  any  previous  decision, 
be  held  to  have  been  harmful  to  this  defend- 
ant 

The  fourth  ground  of  the  motion  complains 
that  the  court  erred  in  charging  the  Jury  that 
"It  is  the  duty  of  the  Jury  to  malie  all  the 
witnesses  speak  the  truth,  if  that  can  be 
done,  and  not  Impute  perjury  to  any  wit- 
ness." In  view  of  the  conflicts  in  the  evi- 
dence of  the  prosecutrix,  Margaret  Caldwell, 
and  the  witness  Tison,  on  the  one  hand,  and 
J.  O.  Rogers,  on  the  other,  there  is  no  merit 
in  this  exception. 

In  the  fifth  ground  of  his  motion  the  de- 
fendant assigns  the  following  charge  of  the 
court  as  error:'  **If  there  be  a  conflict  be- 
tween the  testimony  of  witnesses,  it  is  your 
duty  to  reconcile  the  conflicting  testimony, 
and.  if  this  cannot  be  done,  then  you  are  to 
give  credit  to  those  witnesses  which,  in  your 
opinion  from  all  circumstances  of  the  case, 
are  most  entitled  to  credit;  the  Jury  being 
always  the  Judges  of  the  credibility  of  the 
witnesses."  The  plaintiff  in  error  contends 
that  this  charge  of  the  court  was  not  author- 
ized by  the  evidence;  and,  further,  that  it 
put  the  Jury  to  seeking  a  conflict,  impressed 
the  fact  that  the  defendant  had  not  brought 
witnesses  to  court  to  contradict  the  state's 
witnesses,  and,  further,  that  the  court,  hav- 
ing attempted  to  give  the  Jury  the  rules 
for  determining  the  credibility  of  the  witness- 
es, did  not  Instruct  them  with  that  fulness 
and  clearness  required  by  law.  In  support 
of  the  last  statement  counsel  cites  the  deci- 
sion in  Rouse  v.  State,  58  S.  E.  416,  that  "ref- 
erence in  the  charge  to  subjects  upon  which, 
by  law,  no  charge  is  necessary  without  re- 
quest, requires  that  the  Jury  be  properly  in- 
structed on  such  subjects  thus  referred  to." 
We  think  this  charge  is  authorized  by  the 
evidence,  and  that  it  does  not  put  the  Jury 
to  seeking  a  conflict,  because  one  already  ex- 
isted; nor  does  It  lu  any  sense,  contain  any 
intimation,  as  contended  by  plaintiff  in  error, 
that  defendant  had  not  brought  witnesses  to 
court  to  contradict  the  state's  witnesses.  In 
so  far  as  the  decision  in  the  Rouse  Case, 
supra,  is  concerned,  the  charge  is  not  In  con- 
flict with  the  principle  therein  announced, 
because  the  only  subject  in  which  reference 
Is  made  In  the  excerpt  quoted  is  to  the  duty 


of  the  Jury,  where  there  is  a  oonflict  In  the 
evidence,  and  the  rule  in  such  event  is  folly 
and  correctly  given  by  the  statement  that  it 
is  the  duty  of  the  Jury  to  reconcile  any  such 
conflict,  if  possible,  and  tliat  if  this  cannot 
be  done,  the  credit  Is  rather  to  be  given  to 
those  witnesses  which,  in  the  opinion  of  the 
Jury,  are  most  entitled  to  credit  This  is  a 
very  general  and  absolutely  harmless  refer- 
ence of  the  testimony  to  the  Jury,  without 
any  reference  to  any  of  the  rules  by  which 
they  should  measure  the  credibility  of  the 
witnesses.  The  principle  announced  in  the 
Rouse  Case  would  have  been  violated  if  the 
court  had  referred  to  any  one  or  more  of 
the  circumstances  by  which  the  credibility  of 
the  witnesses  may  be  measured,  and  In  the 
same  connection  had  omitted  to  mention  oth- 
er circumstances  usually  referred  to  the  Juiy 
to  be  used  by  them  hi  weighing  the  testimo- 
ny. For  instance,  if  the  court  had  called  the 
attention  of  the  Jury  to  the  fact  that  th^ 
might  consider  the  witnesses'  manner  of  tes- 
tifying, their  intelligence,  their  tneans  and 
opportunities  of  knowing  the  facts  as  to 
which  they  testifled,  and  the  nature  of  the 
facts  to  which  they  testifled,  it  would  have 
been  error  not  also  to  have  called  the  atten- 
tion of  the  Jury  to  the  fact  that  they  should 
consider  the  probability  or  improbability  of 
the  testimony  and  the  interest  or  lack  of  In- 
terest of  the  witnesses,  as  well  as  their  per- 
sonal credibility,  so  far  as  the  same  might 
legitimately  appear  from  the  trial.  In  other 
words,  to  use  the  principle  in  the  Rouse  Case 
as  it  is  sought  to  be  applied  by  counsel  for 
plaintiff  in  error,  the  Judge  would  have  had 
to  refer  to  one  or  more  of  the  circumstances 
which  may  tend  to  affect  the  credibility  of 
the  witnesses.  If  he  had  done  so,  he  would 
have  been  required  to  charge  fully  upon  the 
subject  But  as  he  was  not  required.  In  the 
absence  of  request,  to  charge  upon  this  sub- 
ject, there  was  no  error  In  not  referring  at 
all  to  any  of  the  rules  by  which  the  cred- 
ibility of  witnesses  is  measured.  So  far 
as  the  conflict  in  testimony  was  concerned, 
the  excerpt  taken  In  connection  with  the 
whole  charge,  was  properly  given  and  suflS- 
ciently  full  In  the  absence  of  a  written  re- ' 
quest 

The  sixth,  seventh,  and  eighth  grounds  as- 
sign error  on  extracts  taken  from  the  charge. 
That  portion  of  the  charge  referred  to  by 
these  three  exceptions  Is  as  follows:  "A  wit- 
ness may  be  impeached  by  disproving  the 
facts  testifled  to  by  him.  A  witness  may  be 
impeached  by  contradictory  statements  pre- 
viously made  by  him  as  to  matters  relevant 
to  his  testimony  and  to  the  case;  but,  be- 
fore contradictory  statements  can  be  proved 
against  him,  his  mind  should  be  called  with 
as  much  certainty  as  possible  to  the  time, 
place,  person,  and  circumstances  attending 
the  former  statement  for  laying  the  founda- 
tion before  introduciog  such  testimony.  A 
witness  may  be  impeached  by  avidence  of 
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general  bad  character.  The  impeaching  wit* 
neaa  shonld  be  first  asked  as  to  his  Imowl- 
edge  of  the  general  character  of  the  witness; 
and,  next,  as  to  what  that  character  is;  and, 
lastly,  he  may  be  asked  if,  from  that  character, 
he  would  believe  him  on  oath.  The  witness 
may  be  sustained  by  similar  proof  of  charac- 
ter." We  cannot  fully  approve  this  extract 
from  the  charge,  for  the  reason  that  It  was 
not  proper  to  give  to  the  jury  rules  which  are 
especially  addressed  to  the  discretion  of  the 
court;  but  we  fail  to  see  how  this  could 
have  been  harmful  to  the  defendant  This 
case  is  not  similar  to  that  of  B.  &  D.  R, 
Go.  V.  MltcheU,  92  Ga.  83,  18  S.  E.  290,  to 
which  we  are  cited.  Chief  Justice  Bleckley 
in  that  case  says:  "We  have  scrutinized  the 
evidence  very  carefully,  and  there  is  no  con-' 
flict  In  It  on  any  material  issue,  and  no 
charge  upon  the  subject  was  appropriate. 
No  harm  would  have  been  done  by  an  in- 
struction merely  to  reconcile  conflicts  In  the 
evidence,  if  any  existed  and  if  the  jury 
could  reeonclle  them;  but  to  put  the  Jury  on 
the  lookout  for  other  witnesses,  witnesses 
not  introduced  or  accounted  for,  was  rather 
a  dangerous  thing,  and  every  one  knows  to 
which  of  the  parties  this  was  dangerous." 
The  charge  excepted  to  in  that  case  was: 
"If  you  And,  from  the  evidence,  that  there  is 
a  conflict,  •  ♦  ♦  and  you  should  find  that 
there  is  a  witness  or  witnesses  accessible 
whose  evidence  would  throw  light  upon  that 
issue,  and  that  witness  or  those  witnesses 
were  not  introduced  or  accounted  for,  that 
circumstance  may  be  considered  by  you  in 
passing  on  that  issue.**  There  is  nothing 
similar  to  this  in  the  case  at  bar,  and  there 
is  conflict  in  the  evidence,  especially  between 
the  prosecutrix  and  the  witness  Rogers.  In 
the  Mitchell  Case,  supra,  the  Supreme  Court 
held  that  the  vice  in  the  charge  then  under 
consideration  was  that  the  court  assumed 
that  by  possibility  the  Jury  might  find  a  con- 
flict in  the  evidence.  In  this  case  the  con- 
flict really  exists. 

In  the  ninth  ground  of  the  amended  mo- 
tion error  is  assigned  as  to  the  following 
charge:  "The  state  contends  that  this  de- 
fendant did  on  the  occasion  alleged  In  the 
accusation,  or  within  two  years  prior  to  ttuit 
date — that  being  all  that  the  state  has  to  do 
in  a  criminal  case,  is  to  prove  the  transac- 
tion alleged  in  the  accusation  or  indictment 
having  happened  two  years  prior  to  the  date 
allied  in  the  accusation,*'  etc.  The  charge 
complained  of  is  not  a  correct  statement  of 
tlie  law.  The  court  should  have  instructed 
the  Jury  that  the  state  must  prove  the  alleged 
offense  to  have  been  committed  within  two 
years  prior  to  the  finding  of  the  indictment, 
or  the  filing  of  the  accusation,  as  the  case 
may  be.  But  no  harm  could  have  resulted 
to  the  defendant,  inasmuch  as  the  evidence 
^eas  uncontradicted  that  the  offense,  if  any, 
-was  committed  within  less  than  two  years 
prior  to  the  date  of  the  accusation.    If  there 


were  conflict  in  the  evidence  as  to  this  point, 
it  would  be  so  vital  as  perhaps  to  require  a 
new  trial.  There  being  no  dispute  as  to  this 
phase  of  the  case,  the  Inaccuracy  In  the 
charge  of  the  court  falls  into  the  category  of 
harmless  errors. 

Exceptions  are  taken,  in  the  tenth  ground 
of  the  motion,  to  the  charge  of  the  court  for 
failure  to  Instruct  the  Jury  as  to  what  facts 
constitute  the  crnne  referred  to  in  the  accu- 
sation; and  complaint  is  made  also  that  the 
extract  therein  contained  is  an  intimation  by 
the  court  to  the  Jury  as  to  the  evidence.  The 
charge  complained  of  is  as  follows:  "The 
state  alleges  and  contends  that  they  have 
proven  that  this  defendant  did  have  and  car- 
ry about  his  person,  not  in  an  open  manner 
and  fully  exposed  to  view,  a  certain  pistol." 
Were  this  extract  the  only  statement  of  the 
court  upon  the  subject,  we  might  concur  in 
the  argument  with  the  learned  counsel  for 
plaintiff  in  error  that  the  charge  is  erroneous. 
But  an  examination  of  the  entire  charge 
shows  that  the  court  deflned  to  the  Jury,  at 
the  very  outset  of  his  instructions,  and  in  the 
very  language  of  the  Code,  both  of  the  offens- 
es for  which  the  defendant  was  being  tried. 
In  the  absence  of  request  for  fullA:  expla- 
nation to  the  Jury,  the  deflnition  afforded  in 
the  terms  of  the  statute  is  sufficient,  and  the 
lack  of  further  instruction  is  not  reversible 
error. 

The  complaint  in  the  eleventh  ground  of 
the  motion  is  that  the  court  eliminated  the 
defendant's  statement  from  the  considera- 
tion of  the  Jury  by  concluding  with  the  fol- 
lowing injunction  to  the  Jury:  "You  take 
this  testimony,  gentlemen,  and  the  law  as 
given  you  in  charge,  and  apply  it  to  the  tes- 
timony, and  decide  whether  or  not  you  be- 
lieve the  defendant  did  commit  either  of- 
fense or  both  offenses  alleged  against  him.** 
The  Jury  were  properly  Instructed  as  to  the 
defendant's  statement  in  another  portion  of 
the  charge.  The  statement  is  not  in  any 
technical  sense  evidence;  and,  the  court 
having  already  referred  properly  to  the  state* 
ment,  there  was  no  error  in  the  charge  above 
quoted,  nor  did  it  eliminate  the  statement 
from  the  consideration  of  the  Jury. 

Upon  a  review  of  the  entire  charge,  with 
exception  of  the  errors  to  which  we  have 
referred,  and  which,  in  our  Judgment,  were 
clearly  harmless,  the  case  was  fairly  submit- 
ted to  the  Jury.  With  the  credibility  of  the 
prosecutrix  at  issue,  with  the  contentions  of 
the  defendant  as  fairly  stated  as  those  on  the 
part  of  the  state,  with  no  expression  of  opin- 
ion on  the  part  of  the  trial  Judge  to  Induce 
their  flnding,  we  are  not  prepared  to  say  that 
the  Jury  erred  in  their  verdict,  or  that  the 
court  erred  in  sustaining  it  by  overruling  the 
defendant's  motion  for  new  triaL  Upon  first 
view  the  assignments  of  error  seemed  grave, 
but,  considered  in  connection  with  the  charge 
as  a  whole,  they  either  disappear  from  sight 
or  become  so  shrunken  as  to  afford  no  ob* 
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9tractioxi  to '  administration  of  the  law.  As 
said  by  Cliief  Justice  Bleckley  In  Brown 
r.  Matthews,  79  Oa.  1,  4  S.  B.  13i  "A  charge 
torn  to  pieces  and  scattered  in  disjointed 
fragments  may  seem  objectionable,  although, 
when  put  together  and  considered  as  a  whole. 
It  may  be  perfectly  sound.  The  full  charge 
being  in  the  record,  what  it  lacks  when  di- 
vided is  supplied  when  the  parts  are  all  unit- 
ed. United  they  stand,  divided  they  faU." 
Judgment  affirmed. 


HARRIS  V.  STATE.    (No.  587.) 

(Court  of  Appeals  of  Georgia.     July  25,  1907.) 

Weapons— Cabbtino  Weapons. 

This  case  is  controlled  by  the  decision  in 
the  companion  case,  Harris  v.  State,  58  S.  B. 
669. 

(Syllabus  by  the  Ck>nrt) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Ed  Harris  was  convicted  of  pointing  a 
pistol  at  another,  and  brings  error.    Affirmed. 

Payton  &  Hay,  for  plaintiff  in  error.  J.  H. 
Tipton,  Sol.,  for  the  State. 

RUSSELL,  J«    Judgment  affirmed* 


(2  Qa.  App.  892) 

NEWSOMB  V.   STATE.    (No.  523.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

X  Indictment  — Time  of  CoMMrrriNO  Of- 
fense—Allegation&—Cebtifyinq  Question 
to  Supreme  Court. 

This  case  is  controlled  by  prior  decisions 
of  the  Supreme  Court,  which,  in  the  opinion  of 
this  court,  are  based  upon  sound  reason.  No 
Kufiicient  cause  appears  for  certifying  the  point 
involved  to  the  Supreme  Court,  or  for  asking 
that  court  to  review  and  overrule  its  previous 
decision  upon  the  subject. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.  27,  Indictment  and  Information,  S  253.] 

2.  Same— Motions  in  Abbest— Exceptions  to 
Indictment. 

Exceptions  which  go  merely  to  the  form  of 
the  indictment  or  accusation,  if  not  taken  before 
joinder  of  issue,  are  considered  to  be  waived. 
They  cannot  be  reached  by  a  motion  in  arrest 
of  judgment. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  27,  Indictment  and  Information,  S  629.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Moultrie;  R.  U 
Sblpp,  Judge. 

Ed.  Newsome  was  convicted  of  an  Illegal 
sale  of  intoxicating  liquors,  and  brings  error. 
Affirmed. 

J.  D.  McKenzIe,  Alfred  Kline,  and  James 
Humphreys,  for  plaintiff  In  error.  W.  F. 
Way,  Sol.,  for  the  State. 

RUSSELL,  J.  The  plaintiff  In  error  was 
convicted  on  the  16th  day  of  May,  1906,  up(m 
an  accusation  filed  that  day.  In  which  he  was 
charged  with  the  offense  of  selling  intox- 
icating liquors  in  Colquitt  county  on  the  29tli 


day  of  October,  1907.  He  waived  arraign- 
ment, copy  of  accusation,  and  list  of  witness- 
es, and  pleaded  not  guilty.  He  did  not  de- 
mur to  the  accusation.  On  the  trial  the  evi- 
dence showed  that  he  had  made  a  sale  of 
spirituous  liquor  in  Colquitt  county  on  the 
29tb  day  of  October,  1906.  He  moved  the 
court  to  direct  a  verdict  of  not  guilty,  on  the 
ground  that  the  accusation  alleged  a  crime 
at  some  subsequent  day  or  impossible  date^ 
and  that  the  accusation  was  not  sufficient, 
on  account  of  this  date,  to  authorize  a  con* 
viction.  The  court  overruled  this  motion, 
and,  after  argument  and  the  charge  of  the 
court,  a  Terdlct  was  rendered  finding  defend- 
ant guilty.  On  the  same  day  the  defendant 
made  a  motion  in  arrest  of  Judgment,  upon 
the  following  grounds:  First,  "becatise  the 
accusation,  upon  which  defendant  was  tried, 
alleged  and  charged  that  the  crime  was  conn 
mitted  on  a  day  and  time  subsequent  to  the 
day  and  time  of  filing  the  accusation  and  the 
trial  thereon;  the  day  of  filmg  being  May 
16,  1906,  and  the  day  and  time  alleged  and 
charged  in  said  accusation  being  October  29, 
1907";  second,  '^because  the  verdict  and 
Judgment  Is  void  and  of  no  effect,  based  upon 
an  accusation  charging  a  crime  subsequent 
to  the  date  of  filing  said  accusation."  The 
motion  in  arrest  of  Judgment  was  overruled. 
The  plaintiff  in  error  excepts  to  the  refusal 
to  direct  a  verdict  of  acquittal,  and  to  the 
Judgment  in  overruling  his  motion  In  ar- 
rest of  Judgment 

The  only  question  In  the  case  Is  whether 
conviction  was  warranted  on  the  accusation 
as  written.  The  insistence  of  the  plaintiff 
in  error,  that  every  indictment  or  accusation, 
to  support  a  valid  conviction,  must  charge 
the  crime  to  have  been  committed  on  a  def- 
inite date  previous  to  the  finding  of  the  in- 
dictment or  filing  of  the  accusation-,  even 
though  the  proof  might  be  any  time  within 
the  statute  of  limitations,  is  not  a  new  one  in 
this  state.  Counsel  for  plaintiff  in  error 
recognize  this  fact,  and  on  that  account  re- 
quest that  we  certify  this  case  to  the  Su- 
preme Court  in  order  that  that  court  may  re- 
view and  reverse  the  decisions  in  McMath  v. 
State,  55  6a.  d03,  Jones  v.  State,  55  Ga.  625. 
Williams  v.  State,  55  Ga.  391,  Harris  v.  State, 
58  Ga.  333,  Johnson  v.  State,  90  Ga.  444,  16  S. 
E.  92,  Adkins  v.  State,  103  Ga.  5,  29  S.  B. 
432,  Spencer  v.  State,  123  Ga.  133,  51  S.  B. 
294,  and  other  similar  cases.  If  the  deci- 
sion in  Adkins  t.  State,  supra,  were  the  last 
utterance  of  our  Supreme  Ck>urt  upon  the 
point,  and  if  the  Supreme  Court  had  not  so 
recently  passed  upon  the  question,  as  In  the 
case  of  Spencer  v.  State,  we  would  be  In- 
clined, simply  on  account  of  the  intimation  in 
the  Adkins  Case,  to  certify  the  case  to  the 
Supreme  Court  as  requested.  Regardless  of 
the  decisions  in  other  states,  and  as  to  wheth* 
er  the  Supreme  Court  was  wrong  in  basins 
the  decisions  in  the  cases  of  McMath  and 
Jones  upon  the  case  of  CJonner  y.  State,  25 


Qa.) 


MILL  T.  STATU 


673 


Ga.  510,  71  Am.  Dec.  184,  we  think  tbat  the 
3ate  On  which  the  offense  Is  laid  la  Immate- 
rial, unless  the  defendant,  before  pleading 
to  the  merits,  demurred  thereto.  The  defend* 
ant  must  demur  before  pleading,  or  else 
he  wijl  be  held  to  waive  his  right  to  have  the 
essential  elements  of  time  and  place  stated 
with  the  certainty  required  by  the  Code.  In 
Harris  y.  State,  58  Ga.  333,  Jackson,  J., 
delivering  the  opinion,  says:  '*Tbis  court 
has  often  held  that  after  arraignment  and 
plea  the  indictment  alleging  an  impossible 
day  or  the  day  after  the  bill  was  found  true 
would  be  held  good,  but  not  where  It  was  ex- 
cepted to  in  time  on  special  demurrer  in 
writing."  In  Bailey  v.  State,  65  Ga.  411,  the 
court  held  that  an  indictment  naming  neither 
a  day  nor  month  was  defective,  and  should 
be  quashed  on  special  demurrer  before  the 
arraignment ;  but  cited  the  Harris  Case,  and 
said  that  the  defendant  was  entitled,  if  he 
demanded  in  time,  to  have  a  perfect  Indict- 
ment in  form  as  to  the  essential  elements  of 
time  and  place,  and  when  he  demurred  spe- 
cially, before  arraignment,  he  ought  to  have 
the  time  stated  with  reasonable  certainty  at 
least.  The  Penal  Code  requires  that  all  ex- 
ceptions' that  go  merely  to  the  form  of  the 
indictment  shall  be  made  before  trial.  If 
they  are  not  made  then,  they  are  held  in 
contemplation  of  law  to  be  waived.  Hill  v. 
State,  41  Qa.  484,  86  Ga.  427.  The  case  can- 
not be  made  stronger  when  an  impossible 
date  is  stated  than  when  no  date  is  stated 
at  all;  and  yet  it  was  held  in  Phillips  v. 
State,  12  S.  E>.  650,  and  Braddy  v.  State,  102 
Ga.  568,  27  S.  £3.  670,  that  a  defect  in  an 
indictment  in  not  alleging  any  date  or  month 
when  the  alleged  offense  was  committed  must 
be  taken  advantage  of  before  arraignment, 
and  that  it  is  too  late'  after  conviction  to 
make  the  point  for  the  first  time. 
Judgment  affirmed. 


(2  Ga.  App.  388) 

MILL  V.  STATE, 

STATE  V.  MILL.  (Nos.  652,  620.) 

{Coort  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Cbiminal  Law  — Instructions  — Prepon- 

DirBANCK   OF  EVIDENCE. 

The  law  of  the  preponderance  of  evidence  is 
not  applicable  in  criminal  cases ;  and,  wliere  in 
a  particular  case  there  is  testimony  in  behalf  of 
tbe  state  and  the  defendant,  and  the  issue  to  be 
determined  depends  upon  tlie  weight  which  the 
jury  may  give  to  the  conflicting  evidence,  it  is 
error  to  charge  said  law. 

•2.  Same— Reasonable  Doubt. 

The  only  appropriate  charge  in  a  criminal 
case  on  the  snbject  of  the  weight  of  evidence  is 
the  fundamental  principle  that  the  state  is  re- 
quired to  prove  the  guilt  of  the  accused  beyond 
a  reasonable  doubt. 

8.  Saicb  —  Positive    and    Negative    Testi- 
mony. 

The  law  of  positive  and  negative  testimony 
was  not  applicable  to  the  facts  o£  this  case,  and 
a  charge  thereon  was  calculated  to  confuse  and 
mislead  tbe  jury,  and  was  especially  erroneous 


without  an  iostraction  that  In  weighing  the  testi- 
mony  of  witnesses  the  jury  should  also  consider, 
and  pass  npon  their  credibility. 

4w  Sams—New  Tbial. 

The  evidence  indicating  the  guilt  of  the  de- 
fendant is  weak  and  not  entirely  satisfactory; 
bat  there  is  some  slight  evidence  to  support  the 
verdict,  and  we  cannot  hold  that  the  court  erred 
in  the  exercise  of  its  discretion  In  refusing  to 
grant  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  U  307ir-3088.] 

6.  SA^tE— Cross-Bill  bt  State— Costs. 

There  is  no  law  by  which  the  state  can 
maintain  a  cross-bill  of  exceptions  in  a  criminal 
case;  and  in  such  a  case,  there  being  no  provi- 
sion of  law  for  taxing  the  cost  against  the  state, 
the  cost  will  be  taxea,  under  Civ.  Code  1895,  §f 
5512,  5501«  against  the  solicitor  bringing  the 
cross-bill. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Wrightsvllle; 
Wm.  Faircloth,  Judg6. 

Otto  Mill  was  convicted  of  maliciously  kill- 
ing a  bog,  and  brings  error,  and  the  state  as- 
signs cross-error.    Reversed. 

See  57  S.  E.  909. 

E.  L.  Stephens,  for  plaintiff  in  error.  J.  L. 
Kent,  Sol.,  for  the  State. 

HILL,  0.  J.  Otto  Mill  was  convicted  In 
the  city  court  of  Wrightsville  on  an  accusa- 
tion charging  him  with  the  offense  of  mali- 
ciously killing  a  certain  described  hog.  He 
filed  a  motion  for  a  new  trial,  which  was 
overruled.  This  is  the  second  time  that 
plaintiff  in  error  has  appeared  before  this 
court.  The  verdict  of  guilty  against  him 
was  set  aside  in  the  first  instance  because  of 
the  failure  to  prove  the  venue. 

If  we  had  authority  to  do  so,  we  Would 
be  Inclined  to  set  aside  the  verdict  and  grant 
a  new  trial  on  the  ground  of  the  weakness  of 
the  evidence  for  the  state;  but,  if  the  Jury 
believed  the  prosecutor,  there  was  some  evi- 
dence on  which  a  verdict  of  guilty  could  have 
been  predicated,  and  therefore  we  cannot 
hold  that  the  trial  judge  nbused  his  discre- 
tion in  refusing  to  grant  a  new  trial.  The 
only  evidence  against  the  defendant  is  that 
of  the  prosecutor,  who  testified  that  he  found 
his  hog  dead  just  outside  of  the  field  of  the 
defendant  with  wounds  upon  its  body,  in- 
dicating that  death  had  been  caused  by  vio- 
lence, and  the  statement  by  the  defendant  to 
him  that  he  had  killed  the  hog  and  thrown  it 
over  the  fence.  This  confession  was  denied 
by  the  defendant,  and  there  was  much  evi- 
dence in  his  behalf  which  tended  to  prove 
that  no  hog  had  been  killed  by  him,  several 
witnesses  swearing  that  they  had  made  dili- 
gent search  at  and  near  the  place  where  the 
prosecutor  located  the  body  of  the  dead  hog, 
without  finding  it,  and  several  other  witness- 
es testified  that  they  had  seen  the  hog  de- 
scribed by  the  prosecutor  as  having  been  kill- 
ed subsequently  alive  In  the  prosecutor's  lot,  ' 
and  there  were  no  marks  upon  its  .bo4y  ex- 
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cept  that  ItB  tall  had  been  recently  bitten  off 
or  cut  off.  The  defendant  stated,  on  his 
trial,  that  the  hog  in  question  had  been  com- 
mitting depredations  In  his  cornfield,  and 
that  he  set  his  dog  on  it  to  run  it  out,  and 
that  the  dog  had  bitten  off  the  hog's  tail.  The 
prosecutor  testified  that  this  tailless  hog  was 
not  the  one  that  the  defendant  had  killed,  but 
that  this  hog  had  been  without  a  tall  since 
its  *'pighood."  In  addition  to  the  weakness 
of  the  evidence  Indicating  guilt,  there  was 
shown  to  be  a  very  bad  state  of  feeling  be- 
tween the  prosecutor  and  the  defendant  In 
view  of  the  character  of  the  evidence,  we 
think  the  court  erred: 

1.  In  charging  the  law  of  the  preponder- 
ance of  evidence.  The  entire  charge  of  the 
court  is  not  given  in  the  record.  The  ex- 
cerpt from  tihe  charge  on  the  subject  of  the 
preponderance  of  evidence  led  the  jury  to  be- 
lieve that  they  would  be  authorized  to  base 
a  conviction  on  the  greater  weight  of  the  evi- 
dence. We  think,  under  the  facts  of  this 
case,  that  this  instruction  was  not  only  cal- 
culated to  mislead  the  jury,  but  was  hurtful 
to  the  defendant.  This  is  especially  true 
where  there  was,  as  in  this  case,  only  one 
witness  for  the  state  and  many  for  the  de- 
fendant, and  the  court  told  the  jury  that, 
while  they  could  consider  the  number  of  wit- 
nesses in  deciding  upon  the  weight  of  the  evi- 
dence, the  preponderance  was  not  necessarily 
with  the  greater  number.  Williams  v.  State, 
125  6a.  302,  54  S.  E.  108;  Jackson  v.  State, 
125  Ga.  101,  53  S.  E.  607. 

2.  The  court  charged  the  jury  the  law  of 
positive  and  negative  testimony  as  defined  in 
Pen.  Code  1895,  §  985.  This  charge  was  not 
applicable  to  the  facts  of  the  case,  and  was 
calculated  to  mislead  and  confuse  the  jury. 
Besides,  the  court,  in  this  connection,  failed 
to  instruct  the  jury  that  in  weighing  the  tes- 
timony of  the  witnesses  they  should  also  con- 
sider and  pass  upon  their  credibility.  This, 
we  think,  was  error.  Wood  v.  State.  1  Ga. 
App.  684,  58  S.  B.  271;  Phillips  v.  State,  1 
Ga.  App.  687.  57  S.  E.  1079. 

3.  Error  is  also  assigned  because  the  court 
failed  to  charge  the  jury  the  law  of  confes- 
sions; it  being  insisted  that  such  law  was  es- 
pecially applicable  in  this  case,  where  the 
only  evidence  incriminating  the  defendant 
was  his  confession,  and  this  confession  was 
corroborated  only  by  circumstances  proving 
the  corpus  delicti.  While  we  think  that  such 
charge  would  have  been  appropriate  to  the 
facts  of  this  case,  we  cannot  bold  that  court 
committed  error  in  not  so  charging  where 
there  was  no  request  to  do  so. 

For  the  reasons  stated  in  the  second  and 
third  paragraphs  in  the  foregoing  opinion,  the 
judgment  refusing  a  new  trial  is  reversed. 

There  is  no  law  in  this  state  authorizing 
the  state  to  maintain  a  cross-bill  of  excep- 
tions in  a  criminal  case. 

Judgment  reversed. 


(2  Qa.  App.  428) 
CENTRAL  OF  GEORGIA  RT.  CO.  T.  DEW- 
IS.    (No.  43&) 
(Coort  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

1.  DiscovEEY  —  Pboduction  of  Books  and 
Papers  —  Matebiai^ity  —  Qxtestion  ,  fob 
Court. 

Summons  of  garnishment  having  been  serv- 
ed upon  a  corporation,  and  it  having  answered 
by  its  agent,  denying  that  it  bad  any  money, 
property,  or  effects  belonging  to  the  defendant, 
which  answer  was  traversed  by  the  plaintiff, 
who  thereupon  served  the  garnishee  with  notice 
to  produce  certain  vouchers  and  original  checks, 
as  well  as  certain  letters  described  in  the  no- 
tice, which  were  not  produced,  it  was  error  for 
the  court  to  pass  an  order  peremptorily  requiring 
the  production  of  such  papers  until  satisfied  by 
competent  evidence  that  the  contents  of  such 
papers  were  in  fact  necessary  and  material  to  the 
issues  involved  between  the  parties.  It  was 
therefore  error  to  render  judgment  against  the 
garnishee  In  pursuance  of  such  peremptory  or- 
der. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  16,  Discovery,  I  115.] 

2.  Same. 

The  determination  of  the  materiality  of  evi- 
dence involves  the  exercise  of  a  judicial  func- 
tion; and  the  conclusion  of  a  witness  that  the 
contents  of  a  paper  are  material,  where  there  is 
no  proof  as  to  what  the  paper  contains,  is  no 
proof  that  the  papers  sought  to  be  produced  are 
In  fact  necessary,  and  cannot  relieve  the  court 
from  the  duty  of  passing  upon  the  question  of 
materiality. 
(Syllabus  by  the  Cofirt.) 

Error  from  City  Court  of  Macon;  Robt. 
Hodges,  Judge. 

Action  by  W.  C.  Lewis  against  the  Macon 
Fair  Association.  A  writ  of  garnishment 
was  served  on  the  Central  of  Georgia  Rail- 
way Company.  Judgment  for  plaintiff  on 
the  garnishment,  and  the  railway  company 
brings  error.    Reversed. 

R.  D.  Feagin  and  Wlmberly  &  Jordan,  for 
plaintiff  in  error.  Hardeman  &  Jones,  for 
defendant  In  error. 

RUSSELL,  J.  The  defendant  in  error 
brought  a  suit  against  the  Macon  Fair  As- 
sociation, and  had  sunmions  of  garnishment 
served  upon  the  plaintiff  In  error,  the  Cen- 
tral of  Georgia  Railway  Company.  The  gar- 
nishee answered  that  it  was  not  indebted, 
and  the  plaintiff  (present  defendant  in  er- 
ror) traversed  that  answer.  Oh  April  1, 
1007,  the  court  entered  Judgment  against 
the  garnishee  as  in  case  of  default  for  $1,- 
301.31,  and  to  this  judgment  the  garnishee 
excepts. 

The  action  of  the  court  was  based  upon 
the  failure  or  refusal  of  the  plaintiff  in  er- 
ror (the  garnishee  in  the  lower  court)  to 
satisfactorily  respond  to  a  notice  to  produce* 
and  upon  a  refusal  thereafter  to  produce  cer- 
tain vouchers  and  other  papers  after  being 
required  so  to  do  by  order  of  the  court  Er- 
ror is  assigned  upon  this  order  of  the  court 
rendering  judgment  by  default,  and  com- 
plaint is  also  made  that  there  was  no  proper 
service  of  the  notice  to  traverse.    It  ap- 
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pears  from  the  record  that  "on  Saturday, 
March  80,  1907,  the  case  was  called  for  trial 
before  the  judge  without  a  jury ;  and  counsel 
for  the  garnishee  asked  for  further  time 
within  which  to  respond  to  a  notice  to  pro- 
duce, filed  in  said  case  by  the  plaintiff  and 
served  upon  counsel  for  the  garnishee  on 
March  16,  1907,  stating  that  the  garnishee 
had  endeavored  to  get  the  papers  called  for, 
but  had  been  unable  to  hear  from  the  agents 
of  the  garnishee  in  Savannah,  Qa.,  In  whose 
custody  the  papers  (if  in  possession  of  the 
garnishee)  were."  The  notice  filed  in  the. 
case,  and  to  respond  to  which  counsel  for 
garnishee  requested  additional  time,  was  as 
follows:  "To  the  Central  of  Georgia  Rail- 
way Company:  You  are  hereby  notified  to 
produce  upon  the  trial  of  the  said  case  in 
the  city  court  of  Macon,  to  be  used  as  evi- 
dence for  the  plaintiff,  the  originals  of  all 
vouchers  •  issued  by  the  Central  of  Georgia 
Railway  Company  to  the  Macon  Fair  Asso- 
ciation, or  to  Eugene  Anderson,  secretary 
of  said  Macon  Fair  Association,  or  to  Bridg- 
es Smith,  president  of  said  Macon  Fair 
Association,  or  to  any  other  officer  or  agent 
of  said  Macon  Fair  Association,  or  to  any 
one  else  for  said  Macon  Fair  Association; 
also  the  original  checks  with  which  said 
vouchers  were  paid ;  also  the  copies  retained 
by  the  Central  of  Georgia  Railway  Company 
of  all  letters  transmitting  said  vouchers,  or 
any  of  them/'  This  was  signed  by  the  plain- 
tifiTs  attorneys,  and  an  acknowledgment  of 
service  thereon,  dated  March  16,  1907,  was 
signed  by  Mr.  Feagin  as  attorney  for  the 
garnishee.  Counsel  for  garnishee  stated  In 
his  place  that  he  had  delivered  the  notice  to 
produce  (the  copy)  to  Messrs.  Wimberly  & 
Jordan,  division  counsel,  at  Macon,  Ga.,  on 
March  20,  1907,  his  first  opportunity  to  do  so 
after  receiving  it  from  plalntiff*s  counsel, 
and  that  the  division  counsel  at  once,  on 
March  20,  1907,  wrote  to  the  proper  author- 
ities at  Savannah,  requesting  that  the  papers 
called  for  by  said  notice  be  forwarded  to 
Macon  at  once,  if  in  the  possession  of  the  gar- 
nishee, and  that  no  reply  had  been  received 
as  yet  to  said  request  The  court  then  an- 
nounced that  counsel  would  be  given  until 
9  o'clock  Monday  morning,  April  1,  1907,  to 
respond  to  said  notice  and  to  produce  said 
papers,  and,  over  the  objection  of  counsel 
for  the  garnishee,  passed  the  following  or- 
der and  judgment:  "The  within  notice  to 
produce  having  been  duly  served  on  March 
16,  1907,  and  it  appearing  that  the  papers 
required  are  in  existence  and  are  in  pos- 
session, power,  and  control  of  the  garnishee, 
the  person  notified  to  produce  the  same,  and 
that  said  papers  are  material  to  the  issue, 
ft  is  so  found,  and  it  is  thereupon  ordered 
that  the  garnishee,  the  Central  of  Georgia 
Railway  Company,  do  have  and  produce  the 
papers  described  in  the  within  notice  be- 
fore the  court  on  April  1,  1907,  at  9  o'clock 


a.  m.,  or,  In  default,  that  Judgment  be  en- 
tered thereon  and  thereupon  against  said 
garnishee  as  in  case  of  judgments  by  default 
This  March  30,  1907.'*  The  plaintiff  in  er- 
ror contends  that  this  judgment  was  error, 
because  there  was  no  evidence  before  the 
court  upon  which  to  base  it  The  judge  cer- 
tifies that  "counsel  for  the  party  giving  no- 
tice stated  in  his  place  that  the  papers  call- 
ed for  were  material  to  the  case,  and  that 
they  were  in  the  custody  of  the  garnishee 
In  the  city  of  Savannah,  Ga.,  and  were  not  in 
the  custody  or  control  or  possession  of  the 
applicant  and  that  as  a  matter  of  fact  the 
applicant  could  get  along  if  one  little  vouch- 
er were  produced  under  the  notice,  and  that 
the  same  was  in  garnishee's  possession  in 
Savannah,  Ga.  Counsel  for  the  garnishee  then 
said  that  he  wanted  further  time  to  produce 
this  voucher  which  was  in  Savannah,  and 
the  court  then  asked  would  Monday  follow- 
ing be  sufficient  time."  On  Monday,  April 
1,  1907,  before  the  case  was  called  by  the 
court  for  trial,  counsel  for  the  garnishee  filed 
the  following  demand  in  writing  for  a  jury : 
"Now  comes  the  Central  of  Georgia  Rail- 
way Company,  garnishee  in  the  above-stat- 
ed case,  and  at  the  term  of  court  at  which 
said  garnishment  was  answered  and  before 
the  trial  of  the  issue  raised  by  the  traverse 
to  the  answer  of  the  garnishees  filed  in 
said  case,  and  in  terms  of  the  law,  demands 
a  trial  by  jury,  on  the  issue  raised  by  the 
traverse  in  said  case."  Signed  by  the  gar- 
nishee's attorney.  When  the  case  was  called, 
counsel  for  the  garnishee  called  the  court's 
attention  to  this  demand  and  Insisted  that 
the  same  be  allowed;  but  the  court  refused 
to  consider  said  demand,  holding  that  the 
same  was  not  In  order,  and  called  upon  the 
garnishee  to  know  if  it  were  ready  to  re- 
spond to  the  notice  to  produce. 

Two  questions  are  raised  as  presented  by 
the  record,  to  wit :  Should  the  traverse  have 
been  dismissed?  Did  the  court  err  or  abuse 
its  discretion  in  entering  judgment  by  de- 
fault because  of  the  failure  of  the  garnishee 
to  produce  the  voucher?  A  notice  to  pro- 
duce is  a  harsh  procedure,  and  the  law 
relative  thereto  must  for  that  reason,  be 
strictly  construed  and  followed  closely.  We 
think  the  court  erred  in  granting  the  per- 
emptory order  requiring  the  garnishee  to 
have  the  papers  in  court  by  9  o'clock  a.  m. 
of  April  1,  1907,  and  also  in  the  judgment 
rendered  in  favor  of  the  plaintiff  against 
the  garnishee.  The  learned  counsel  for  de- 
fendant in  error  would  be  right  in  his  con- 
clusion of  law  if  his  premises  were  correct 
The  court  should  have  had  evidence  before 
it  on  which  to  base  the  proceedings  taken, 
and  the  party  giving  them  notice  (defendant 
in  error)  should  have  made  the  showing  re- 
quired by  Civ.  Code  1895,  I  5250.  Counsel 
for  defendant  in  error  relies  upon  the  recital 
of  the  court  In  the  bill  of  exceptions  that 
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"counsel  for  the  party  giving  notice  stated 
In  his  place  that  the  papers  called  for  were 
material  to  the  case,  and  that  they  were 
in  the  custody  of  the  garnishee  In  the  city 
of  Savannah,  Ga.,  and  were  not  in  the  cus- 
tody or  control  or  possession  of  the  appli- 
cant, and  that  as  a  matter  of  fact  the  ap- 
plicant conld  get  along  if  one  little  voucher 
were  produced  under  notice,  and  that  the 
same  was  in  garnishee's  possession  in  Savan- 
nah, Ga."  This  evidence  was  competent  and 
sufficient  in  some  respects,  and  yet  It  was 
fatally  defective  in  a  most  Important  par- 
ticular. It  was  shown  that  the  voucher  was 
in  Savannah  by  the  admission  of  the  coun- 
sel for  the  garnishee,  and  he  asked  for  time 
in  which  to  produce  it,  and,  although  it  was 
not  necessary,  under  the  ruling  in  Morrison 
V.  Hilbum,  126  Ga.  114,  64  S.  B.  938,  the 
Judgment  was  Introduced  in  evidence,  but 
there  was  no  evidence  as  to  the  contents  of 
the  paper  sought  to  be  produced,  nor  that 
they  were  material  to  the  issue,  and,  for 
this  reason,  the  court  should  not  have  grant- 
ed the  peremptory  order  in  the  first  place, 
and  rendered  a  judgment  in  favor  of  the 
plaintiff  and  against  the  garnishee  there- 
after. It  is  true  that,  according  to  the  cer- 
tificate of  the  presiding  Judge,  counsel  stat- 
ed that  the  papers  called  for  were  material, 
but  this  was  a  mere  conclusion  of  the  wit- 
ness, and  not  competent  evidence,  which  sub- 
stituted the  Judgment  of  the  counsel  as  to 
the  materiality  of  the  testimony  for  that  of 
the  court,  and  so  far  as  the  trial  court  knew 
or  could  know,  and  so  far  as  this  court  can 
know,  there  is  not  a  single  fact  as  to  the 
contents  of  the  papers  in  question  from 
which  It  can  be  Judicially  determined  wheth- 
er the  contents  of  the  papers  sought  to  be 
produced  are  or  are  not  material  to  the  is- 
sue, and  as  to  whether  the  witness  was  or 
was  not  correct  in  his  conclusion  of  law. 
At  any  rate,  in  the  exercise  of  harsh  reme- 
dies, the  law  should  be  strictly  construed. 
It  would  have  to  be  very  loosely  construed 
for  the  statement  of  a  witness,  no  matter 
how  truthful,  that  the  contents  of  a  certain 
paper  or  papers  are  material  to  be  allowed 
to  oust  the  Judicial  function  of  passing  up- 
on the  materiality  of  evidence.  Had  the 
trial  Judge,  upon  evidence  of  the  contents  of 
the  vouchers,  properly  held  them  to  be  ma- 
terial, we  might  be  able  to  determine,  upon 
review,  that  such  evidence  was  material,  and 
for  that  reason,  we  might  be  prepared  to 
say  that  the  Judgment  rendered  against  the 
garnishee  was  correct.  In  the  absence  of 
such  evidence,  the  Judge  could  not  say  that 
the  evidence  was  material.  Nor  can  we.  It 
is  unnecessary  to  discuss  the  remaining  as- 
signments of  error,  for  the  reason  that  the 
error  of  the  Judge  in  passing  upon  the  case 
without  sufficient  evidence  goes  to  the  root 
of  the  whole  case  and  demands  a  new  trial. 
Judgment  reversed. 


(2  Qtu  App.  481) 

LBB  T.  STATE.    (No.  556.) 
(Court  of  Appeals  of  Georgia.    Sept  19,  1907.) 

HOMICIDB—VOLUNTAET  MANSLiLUaHTEE— EVI- 
DENCE— ^iNSTEUCnONB. 

The  verdict  of  the  jury  is  sustained  by  the 
evidence,  the  la,w  was  correctly  presented  by  the 
trial  judge  in  his  charge,  and  no  reason  appean 
why  a  new  trial  should  be  granted. 

[Ed.  Note.— For  cases  in  point,  see  (^nt.  Dig. 
vol.  26,  Homicide,  $S  86,  430-437.] 

(Sylhibos  by  the  Court) 

Error  from  Superior  Ck>urt,  Clayton  Coun- 
ty; L.  S.  Roan,  Judge. 

Will  Lee  was  convicted  of  manslaughter, 
and  brings  error.    Affirmed. 

Watterson  &  Blalock,  Candlers,  Thomson 
&  Hirach,  and  R.  L.  D.  McAllister,  for  plaUi- 
tlff  In  error.  W.  S.  Howard*  Sol.  Gen.,  for  the 
State. 

RUSSELL,  J.  The  plaintiff  in  error  was 
indicted  for  murder,  and  convicted  for  volun- 
tary  manslaughter.  He  excepts  to  the  over- 
ruling of  his  motion  for  a  new  trial,  and  as- 
signs error  as  to  certain  instructions  given 
by  the  trial  Judge  In  his  charge  to  the  Jury, 
as  well  as  upon  the  Judge's  refusal  to  charge. 
He  complains  of  the  admission  of  evidence 
as  to  dying  declarations  and  of  the  failure 
of  the  state  to  Introduce  the  testimony  of  a 
certain  witness.  In  view  of  the  fact  that  the 
plaintiff  in  error  was  only  found  guilty  of 
voluntary  manslaughter,  and  not  of  murder, 
some  assignments  of  error  are  immaterial  in 
their  effect  on  the  defendant;  but  we  will 
consider  each  assignment  seriatim. 

The  first  assignment  of  error  alleges  that 
the  charge  of  the  court  confused  the  provi- 
sions of  sections  71  and  73  of  the  Penal  Code 
of  1895,  and  tended  to  create  upon  the  minds 
of  the  Jiu*y  the  impression  that  the  provisions 
of  section  73  qualify  and  limit  the  provisions 
of  section  71.  It  is  well  settled  that  section 
73  does  not  qualify  or  limit  the  law  of  Jus- 
tifiable homicide  contained  in  section  71,  Pen. 
CJode  1895.  Section  73  applies  exclusively  to 
cases  of  self-defense  Jn  a  mutual  combat  in 
which  both  parties  have  been  at  fault  Sec- 
tion 71  refers  to  cases  of  apparent  danger 
when  the  homicide  Is  committed  in  good 
faith  to  prevent  the  commission  of  any  of  the 
offenses  mentioned  In  section  70,  or  under  the 
fears  of  a  reasonable  man  that  such  an  of- 
fense will  actually  be  committed  unless  the 
person  who  is  actually  or  apparently  about  to 
commit  the  wrong  be  killed.  Our  Supreme 
Court  has  held  that  "instructions  as  to  these 
two  branches  of  the  law  of  Justifiable  homi- 
cide should  not  be  so  given  as  to  confuse  the 
one  with  the  other."  In  the  ca^es  of  Teasley 
V.  State,  104  Ga.  738,  30  S.  B.  938,  and  Bag- 
land  V.  State,  111  Ga.  211,  36  S.  B.  682,  new 
trials  were  granted  because  the  practical  ef- 
fect of  the  charges  therein  complained  of  was 
to  deprive  the  defendant  of  any  right  of  self- 
defense  unless  his  life  were  actually  in  dan 
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ger,  while  as  a  matter  of  law  the  defendant 
bad  an  equal  right  to  kill  in  order  to  prevent 
a  felony  npon  his  person  or  as  to  his  prop- 
erty. 

In  this  case  the  trial  judge,  after  charging 
the  jury  that  **if,  at  the  time  of  the  killing 
of  White  by  the  defendant  (if  the  defendant 
is  shown  to  have  killed  White),  the  circum- 
stances were  such  as  to  excite  the  fears  of  a 
reasonable  man  that  a  felony  was  about  to  be 
committed  on  his  person,  and  if,  under  the 
influence  of  such  fears,  if  such  existed,  Lee 
shot  and  killed  White,  he  would  not  be  guilty 
of  any  offense,  but  would  be  entitled  to  a  ver- 
dict of  noc  guilty/'  and  repeating  the  same 
principle  by  instructing  the  jury,  "If  you  be- 
lieve from  the  evidence  or  from  the  defend- 
ant's statement  the  deceased  was  not,  at  the 
time  be  was  slain  by  the  accused,  attempting 
to  commit  a  felony  on  the  person  of  the  ac- 
cused by  taking  his  life  or  otherwise,  yet  if 
the  circumstances  at  the  time  were  such  to 
the  defendant  as  a  reasonable  man  that  he 
believed  it  was  necessary  for  him  to  shoot  and 
kill  in  order  to  save  himself  from  an  assault 
amounting  to  a  felony  upon  him,  the  killing' 
would  be  Justifiable,"  proceeded  to  say:  "If 
a  person  kill  another  In  self-defense,  it  must 
appear  that  the  danger  was  urgent  or  was 
apparently  sb  to  the  defendant  at  the  time  of 
the  killing;  that  in  order  to  save  himself 
from  a  serious  personal  Injury,  or  to  save 
his  own  life,  the  killing  of  the  other  was  ab- 
solutely necessary.  It  must  appear,  also, 
that  the  person  killed  was  the  assailant,  or 
that  the  slayer  had  really  and  in  good  faith 
endeavored  to  decline  any  further  struggle 
when  the  mortal  blow  was  given." 

We  are  of  the  opinion  that,  had  the  court 
charged  section  73  in  immediate  connection 
with  the  Instructions  first  quoted,  the  excep- 
tion might  have  been  well  taken,  because 
the  jury  might  have  been  confused;  but  the 
judge,  after  saying  that  it  must  appear  that 
the  danger  was  so  urgent  and  pressing,  also 
referred  to  the  other  separate  defense  by  add- 
ing, "or  was  apparently  so  to  the  defendant,*' 
and  Instead  of  limiting  the  jury  to  a  killing 
done  in  order  to  save  the  defendant's  own 
life  he  adds  as  an  additional  right  of  the  de- 
fendant the  right  to  kill  "to  save  himself 
from  a  serious  personal  Injury,"  so  that,  in- 
stead of  confusion,  the  legal  right  contained 
in  sections  71  and  78  were  both  clearly 
pjresented  to  the  jury.  One  who  slays  an- 
other can  only  claim  immunity  under  the  doc- 
trine of  absolute  self-defense  when  the  dan- 
ger is  urgent  and  pressing,  and  the  danger 
must  at  least  appear  to  be  equally  as  urgent 
and  pressing  before  the  doctrine  of  reason- 
able fears  will  apply.  "The  doctrine  of  rea- 
sonable fear  as  a  defense  does  not  apply  in 
any  case  of  homicide  where  the  danger  ap- 
prehended Is  not  urgent  and  pressing,  or  ap- 
parently so  at  the  time  of  the  killing."  Jack- 
son T.  State,  91  Ga.  271, 18  S.  E.  298  (1),  44  Am. 
St  Rep.  22.   In  the  case  of  Williams  v.  State, 


120  Ga.  873,  48  S.  B.  368^  it  was  Insisted  that 
an  instruction  similar  to  the  one  of  which 
complaint  is  made  in  this  case  was  not  ap- 
plicable, and  could  only  be  applicable  in  a 
case  where  the  evidence  disclosed  a  mutual 
intent  to  fight;  but  the  Supreme  Court  re- 
fused to  concur  in  that  view. 

Plaintiff  in  error  also  insists  that  the 
law  contained  in  section  71  of  the  Penal  Ck)de 
of  1895  is  confused  with  that  contained  in 
section  73,  and  that  the  impression  was  creat- 
ed upon  the  minds  of  the  Jury  that  the  law 
contained  In  section  73  qualified  and  limited 
that  contained  in  section  71,  by  the  following 
charge  of  the  court :  "If  you  have  a  reason- 
able doubt,*  gentlemen,  as  to  whether  the  de- 
fendant acted,  when  he  shot,  under  circum- 
stances calculated  to  excite  the  fears  of  a 
reasonable  man,  or  whether  he  felt  at  the 
time  he  shot,  or  had  reason  to  feel  from  the 
circumstances,  that  It  was  necessary  to  shoot 
to  save  his  life,  limb,  or  person,  he  would 
be  justified  in  so  doing.  But,  gentlemen,  I 
charge  you,  further,  if  you  believe  from  the 
evidence  in  this  case,  or  from  the  statement 
of  the  defendant,  that  White,  the  deceased, 
made  an  assault  upon  the  defendant  with  a 
dangerous  weapon,  such  as  a  fire  poker,  and 
you  find  that  such  a  weapon,  if  it  had  been 
used  upon  the  defendant  by  White,  would 
have  been  a  weapon,  thus  used,  that  would 
likely  have  produced  death,  yet  if  you  believe 
that  the  deceased  desisted,  and  put  down  the 
weapon,  and  was  making  no  effort  with  such 
weapon,  or  any  other  weapon,  to  inflict  an 
injury  upon  the  defendant  at  the  time  he  was 
shot  by  the  defendant  and  it  further  ap- 
pears that  the  defendant  shot  him,  not  in 
the  fear  of  a  reasonable  man  that  he  was 
in  any  serious  personal  danger  at  the  time, 
but  that  he  shot  him  in  a  passion  aroused  as 
a  result  of  an  assault  that  had  ended,  and 
for  no  other  cause,  then,  gentlemen,  the  de- 
fendant would  not  be  justifiable  in  thus  kill- 
ing him,  but  would  at  least  be  guilty  of  the 
offense  of  voluntary  manslaughter."  In  our 
opinion  the  defendant  could  not  reasonably 
expect  a  more  favorable  charge  than  the 
foregoing,  and  there  is  no  merit  in  the  ob- 
jection that  sections  71  and  73  are  confused 
by  the  language  employed. 

The  instruction  just  quoted  is  also  objected 
to  because  of  the  use  of  the  words  "at  least," 
and  because  it  is  contended  that  the  law  re- 
lating to  homicides  growing  put  of  mutual 
combat  was  not  applicable  to  the  case.  We 
do  not  agree  to  the  contention  that  the  use 
of  the  words  "at  least"  amount  to  an  Intima- 
tion of  opinion  on  the  part  of  the  judge  as  to 
the  guilt  of  the  accused.  It  is  a  deprecatory, 
rather  than  an  Inflammatory,  expletive.  As 
a  matter  of  fact,  if  the  defendant  shot  the 
deceased  after  an  assault  already  ended  and 
when  he  was  in  no  possible  danger,  the  court 
could  have  very  aptly  instructed  the  jury 
that  the  killing  might  be  murder. 

As  to  the  remaining  objections,  it  Is  well 
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settled  that  mutual  combat  can  exist  where 
there  is  mutual  intent  to  fight,  though  only 
one  of  the  parties  strikes  a  blow  We  have 
not  discussed  the  two  foregoing  assignments 
of  error  more  at  length,  for  the  reason  that 
no  complaint  is  made  as  to  the  instructions 
given  by  the  trial  judge  on  the  subject  of 
voluntary  manslaughter,  and  the  evidence 
fully  authorized  the  verdict  of  the  jury  find- 
ing the  defendant  guilty  of  that  grade  of 
homicide. 

Certain  evidence  was  admitted  as  to  state- 
ments, alleged  to  have  been  made  by  the  de- 
ceased, which  it  is  contended  were  improper 
and  prejudicial  to  the  defendant.  Mrs.  Tig- 
ner  testified  that  the  deceased  said  it  was 
not  done  in  self-defense;  that  Will  Lee  did 
not  have  to  do  it;  that  he  regretted  very 
much  that  it  happened;  that  he  wanted  to 
live;  that  he  had  lots  to  live  for,  but  was 
not  afraid  to  die.  "He  said  that  he  would 
like  to  live  for  the  sake  of  his  old  mother, 
who  was  blind."  Upon  defendant's  counsel 
'  objecting  to  this  evidence,  and  moving  to 
strike  out,  the  court  sustained  the  objection 
by  merely  saying,  "yes,"  and  certified  that 
he  intended  thereby  to  sustain  the  objection, 
and  was  so  understood  by  counsel.  As  no 
further  ruling  of  the  court  was  invoked  con- 
sensus tollit  errorem,  the  plaintiff  ia  error 
cannot  be  heard  to  complain.  Niagara  Ins. 
Co.  V.  Williams,  1  Ga.  App.  603,  57  S.  B.  1018. 

We  cannot  sustain  the  objection  made  to 
the  admission  of  the  evidence  relating  to 
dying  declarations,  upon  the  ground  that  the 
proper  foundation  had  not  been  laid,  inas^ 
much  as  it  appears  to  show  that  there  was 
ample  evidence  that  the  deceased  was  in 
articulo  mortis  and  conscious  of  his  condi- 
tion. Certainly  the  evidence  was  sufllcient 
to  require  the  court  to  submit  to  the  jury, 
under  proper  instructions,  as  he  did,  the 
question  as  to  whether  the  statements  were 
really  dying  declarations.  Nor  did  the  court 
err  in  refusing  to  charge  the  requests  of  the 
defendant's  counsel  upon  the  subject  of  dy- 
ing declarations,  because  the  legal  principles 
contained  in  the  request,  so  far  as  pertinent 
to  the  case,  were  fully  covered  in  the  charge 
of  the  court  upon  that  subject. 

Plaintiff  in  error  insists  that  the  court 
erred,  in  refusing  to  charge  the  jury,  as  re- 
quested in  writing,  that  "where  a  party  has 
evidence  In  his  power  and  within  his  reach 
by  which  he  can  establish  a  fact.  If  it  be 
true,  or  a  condition,  if  it  exists,  and  omit? 
to  produce  it,  or,  having  more  certain  and 
satisfactory  evidence  in  his  power,  relies  up- 
on that  which  is  of  a  weaker  and  inferior 
nature  to  prove  his  claim,  a  presumption  aris- 
es that  the  facts  are  not  as  claimed  by  him, 
or  that  the  circumstances  do  not  exist" 
Movant  contends  that  this  charge  was  perti- 
nent and  applicable,  and  should  have  been 


given  to  the  jury,  for  the  following  reasons: 
"It  appeared  from  the  evidence  of  the  wit- 
ness R.  O.  Settles,  as  contended,  that  at  the 
time  when  movant  went  into  the  ofiBloe  of 
the  railroad  company,  just  prior  to  the  shoot- 
ing, there  was  present,  besides  the  deceased. 
White,  and  the  witness  Settles,  one  John 
Taylor,  who  heard  and  saw  everything  that 
occurred  between  the  deceased  and  movant 
up  to  the  time  of  the  shooting;  that  both 
Taylor  and  Settles  left  the  room  prior  to  the 
shooting,  Taylor  leaving  before  Settles;  that 
at  the  time  the  shooting  occurred  Settles  was 
in  such  a  position  that  he  could  not  possibly 
have  seen  the  parties,  but  that  when  Settles 
arrived  on  the  platform  outside  the  ofilce 
where  the  difficulty  took  place,  immediately 
afterwards,  he  found  Taylor  standing  just 
outside  a  window  commanding  a  view  of  the 
interior  of  the  office.  It  thus  appeared  from 
the  state's  own  evidence  that  the  only  witness 
to  the  shooting  was  Taylor,  who  was  present 
In  the  courtroom  at  the  time  of  the  trial, 
but  was  never  introduced  as  a  witness.  No 
reason  was  given  by  the  Solicitor  General 
why  Taylor  was  not  Introduced  in  evidence. 
It  affirmatively  appeared  that  Settles  did  not 
see  the  shooting,  and  that  there  was  no 
eyewitness,  unless  It  was  Taylor.  Taylor 
was  in  no  way  connected  with  deceased  or 
movant,  and  in  view  of  these  facts,  all  of 
which  appeared  on  the  trial  of  the  cas^ 
and  in  view  of  the  argument  of  counsel  for 
the  defendant  thereon,  movant  contends  that 
it  was  the  duty  of  the  court  to  have  submit- 
ted to  the  jury  the  question  whether  Taylor 
did  see  the  shooting,  and,  if  so,  to  charge  the 
rule  of  law  embodied  in  the  request  quot- 
ed." There  is  no  merit  in  this  ground  of  the 
motion,  in  view  of  the  fact  that  the  defend- 
ant could  have  introduced  the  witness  as  well 
as  the  state.  There  was  no  evidence  showing 
that  the  witness  Taylor  actually  saw  the  com- 
bat, or  that  his  testimony  would  be  any 
more  certain  or  satisfactory  than  that  of  the 
witness  Settles;  and  the  state,  as  any  other 
party,  has  the  right  to  rely  upon  the  rule 
that  the  testimony  of  a  single  witness  is 
generally  sufficient  to  establish  a  fact 

There  is  no  merit  in  any  of  the  remaining 
grounds  of  the  motion  for  new  trial,  all  of 
which  relate  to  requests  to  charge  which 
were  not  given  by  the  court  The  principle 
involved  in  each  of  these  requests  was  fully 
and  clearly  presented  to  the  jury  in  the 
charge  as  delivered,  and  no  possible  ground 
for  complaint  appears.  The  defendant  might 
well  have  been  convicted  of  the  offense  of 
murder.  He  certainly  has  no  reason  to 
complain  of  the  leniency  extended  by  the 
Jury  in  basing  their  verdict  upon  the  theoiy 
advanced  by  his  own  statement  as  to  the  of- 
fense, and  very  fully  and  fairly  presented  by 
the  judge  in  his  charge  to  the  Jury. 

Judgment  afilrmed. 
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DDAN  T.  DONAIiSON.    (No.  141.) 
(Coart  of  Appeals  of  Georgia.    Sept.  19,  1907.) 

1.  Justices    op  the   Peace— Jumsdictxow— 
Distress  Wabbaitt. 

Auy  justice  of  the  peace  within  the  county 
where  the  debtor  may  reside  or  where  his  prop- 
erty may  be  found  can  issue  a  distress  warrant 
for  r^nt,  and  unless  the  amount  claimed  exceeds 
$100  such  justice  has  jurisdiction  to  try  the 
issue  made  by  a  counter  affidavit,  whether  the 
defendant  resides  in  his  district  or  the  property 
be  found  in  his  district  or  not,  provided  the 
county  be  that  of  the  defendant's  residence. 

2.  EXECUTOBS— AcnoN»  BY— Distress. 

An  executor,  administrator,  guardian,  or 
trustee  can  sue  out  a  distress  warrant  in  his 
individual  capacity,  and  terms  indicating  a 
representative  capacity,  if  used,  may  be  treated 
and  disregarded  as  surplusage. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  $  1666.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  Albert  H.  Russell,  Judge  pro  hac. 

Action  by  J.  R.  Donalson,  executor  of  C. 
U.  Curry,  against  Frank  Dean.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Byron  Bower,  for  plaintiff  In  error.  A.  E. 
Thornton,  for  defendant  in  error. 

RUSSELL,  J.  J.  R.  Donalson,  as  executor 
of  the  will  of  C.  U.  Curry,  rented  certain 
premises  to  Frank  Dean.  The  rented  prem- 
ises were  part  of  the  estate  of  the  deceased. 
On  the  8th  of  November,  1905,  a  distress  war- 
rant was  Issued  by  W.  Q.  D.  Tonge,  notary 
public  and  ex  officio  Justice  of  the  peace  of 
the  513tb  district,  G.  M.,  of  Decatur  county, 
in  favor  of  Donalson,  executor,  and  against 
Dean,  for  the  sum  of  $100.  The  constable 
levied  on  certain  personal  property  of  the 
defendant  In  the  1,188th  district  of  said 
county.  The  defendant  filed  a  counter  affida- 
vit and  bond,  and  the  papers  were  returned 
to  the  justice  of  the  513th  district,  who  had 
Issued  the  warrant  When  the  case  was 
called  Id  its  order  the  defendant  filed  a  plea 
to  the  jurisdiction,  showing  that  he  resided 
in  the  1,188th  district,  G.  M.,  and  had  never 
resided  in  the  513th  district.  Counsel  for 
Donalson  in  open  court  admitted  the  facts 
set  up  on  the  plea.  Thereupon  defendant 
moved  to  ^ismlss  the  levy  and  quash  the  war- 
rant, upon  the  ground  that  the  justice  of  the 
513tb  district  had  no  jurisdiction  of  the  per- 
son or  property  of  the  defendant  The  magis- 
trate overruled  the  motions  and  refused  to 
transfer  the  case  to  the  court  which  defend- 
ant claims  had  proper  jurisdiction,  and  over 
defendant's  objection  proceeded  with  the  tri- 
al. On  the  trial  the  plaintiff  put  in  evidence 
the  affidavit  and  distress  warrant,  the  entry 
of  levy,  the  will  of  his  testator,  showing  that 
he  was  therein  named  executor,  and  testified 
that  as  executor  he  rented  the  premises  to 
Dean,  and  that  the  rent  was  due  and  unpaid. 
On  cross-examination  he  testified  that  Frank 
Dean  did  not  owe  him  anything  individually, 


that  there  was  no  contract  between  the  de- 
fendant and  himself  individually,  and  that 
the  amount  due  was  due  the  estate  of  C.  U. 
Curry,  the  deceased,  of  which  he  was  execu- 
tor. Plaintiff  having  then  closed,  the  defend- 
ant moved  that  the  levy  be  dismissed  and 
the  warrant  quashed,  and  for  a  judgment  in 
his  favor,  upon  the  ground  that  the  evidence 
showed  that'  whatever  debt  or  contract  ex- 
isted was  with  the  estate  of  C.  U.  Curry,  and 
not  with  Donalson,  and  that  the  proceedings 
were  one  for  James  R.  Donalson  individual- 
ly; the  words  **as  executor  of  the  estate  of 
C.  U.  Curry"  and  the  word  "executor"  be- 
ing merely  descrlptlo  personse.  This  motion 
the  court  also  overruled,  and  granted  a  judg- 
ment In  favor  of  the  plaintiff,  as  executor 
of  the  estate  of  C.  U.  Curry,  against  the  de- 
fendant (now  plaintiff  in  error)  and  the  se- 
curities on  his  bond.  The  plaintiff  in  error 
itislsted  that  both  rulings  were  erroneous, 
and  carried  the  case  by  certiorari  to  the  su- 
perior court;  but  the  certiorari  was  dismiss- 
ed by  his  honor,  Albert  H.  Russell,  judge 
pro  hac  vice. 

Three. questions  are  made  by  the  record: 
(1)  Could  the 'justice  of  the  peace  issue  the 
distress  warrant?  (2)  Did  the  justice  issu- 
ing the  warrant  have  jurisdiction  to  try  the 
issue  raised  by  the  counter  affidavit,  when 
it  was  admitted  that  the  defendant  lived  in 
a  different  district?  (3)  Was  the  plaintiff 
entitled,  under  the  evidence,  to  a  judgment  in 
his  favor? 

1.  As  has  heretofore  been  held  by  this  court 
in  Woolsey  v.  Lawshe,  1  Ga.  App.  817,  57  S. 
E.  1039,  any  justice  of  the  peace  of  the  coun- 
ty where  the  debtor  resides  or  has  property 
can  issue  a  distress  warrant ;  for  this  Is  the 
express  provision  of  section  4818,  Civ.  Code 
1895.  See,  also,  Almand  r.  Scott.  83  Ga. 
403,  11  S.  E.  653  (2) ;  Jones  v.  Wiley,  82  Ga. 
745,  9  S.  E.  614.  So  that  the  right  of  the 
justice  to  issue  the  distress  warrant  in  this 
case  cannot  be  questioned. 

2.  The  answer  to  the  second  question  is  not 
so  absolutely  clear,  so  far  as  direct  authori- 
ty is  concerned.  At  least,  we  have  been  un- 
able to  find  any  Georgia  case  where  it  has 
been  distinctly  decided  In  terms  that  any 
justice  of  the  peace  of  the  county  can  try  the 
Issue  made  by  distress  warrant  and  the  coun- 
ter affidavit  But  in  the  case  of  Jones  v. 
Wiley,  while  this  question  was  not  then  be- 
fore the  court.  Justice  SInmions,  in  rendering 
the  opinion,  draws  a  distinction  between  the 
foreclosure  of  liens  in  a  justice*s  court  and 
the  issuance  of  a  distress  warrant  and  the 
intimation  is  strong  that  the  justice  who  is- 
sues a  distress  warrant  if  the  amount  be  not 
greater  than  $100,  would  have  jurisdiction  to 
try  any  issue  arising  thereon.  The  motion 
made  in  this  case  was  to  dismiss  the  levy, 
and  Chief  Justice  Bleckley  in  Almand  v. 
Scott  83  Ga.  403,  11  S.  E.  653,  in  the  latter 
portion  of  the  third  headnote,  holds  that  the 
fact  that  a  distress  warrant  is  returnable  to 
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another  district  does  not  entitle  a  claimant  to 
tiave  the  levy  dismissed.  No  opinion  was  de* 
llvered  in  tlie  Almand  Case,  but  from  tbe 
statements  of  facts  in  tbat  case  It  appears 
tliat  it  was  tried  in  the  district  of  the  de- 
fendant's residence,  and  from  the  reading  of 
the  whole  third  beadnote  It  is  clear  that  the 
learned  Chief  Justice  construed  the  words 
"the  court  having  cognizance  thereof,**  in 
section  4819,  Civ.  Code  1895,  as  we  do,  as 
meaning  the  court  which  issued  the  warrant ; 
this  subject,  however,  to  the  exception  provid- 
ed In  section  4818,  that  if  the  sums  claimed 
to  be  due  exceed  $100  the  issue  shall  be  tried 
either  in  a  county,  city  or  a  superior  court. 
We  think  there  is  no  question  that  the  words 
"having  cognizance  thereof,"  quoted  above, 
give  the  justice  of  any  district  in  the  county 
of  defendant's  residence,  who  has  issued  a 
distress  warrant,  the  right  to  try  any  issue 
which  may  be  raised  by  a  counter  affidavit 
In  ordinary  parlance,  to  have  cognizance  of 
means  to  have  knowledge  of,  and  the  only 
court  necessarily  presumed  to  have  knowl-' 
e'dge  of  the  issuance  of  a  simimary  proceed- 
ing, such  as  a  distress  warrant,  would  be  the 
justice  who  has  issued  it  But  the  legal 
meaning  of  the  word  "cognizance"  is  broader 
than  Its  ordinary  meaning.  It  not  only  im- 
plies knowledge  of  the  subject-matter,  but 
power  to  deal  with  it.  **  'Cognizance*  is  a 
word  of  the  greatest  Import,  embracing  all 
power,  authority,  and  jurisdiction."  Web- 
ster V.  Commonwealth,  59  Mass.  386.  And  the 
Supreme  Court  of  Pennsylvania,  in  Clarion 
County  v.  Western  Hospital  for  Insane,  111 
Pa.  339,  3  Atl.  97.  held  that  he  word  "cog- 
nizance,*' as  used  in  a  statute  providing  that 
an  application  may  be  made  "to  any  judge 
learned  In  the  law  of  any  court  within  this 
commonwealth  having  immediate  cognizance 
of  the  crime,"  is  used  in  the  sense  of  "the 
right  to  take  notice  of  and  determine  a 
cause." 

3.  As  to  the  third  point,  it  is  sufficient  to 
say  that  there  is  no  variance  between  the 
judgment  rendered  and  the  affidavit  and  war- 
rant, and,  treating  the  words  "executor  of 
the  estate  of  C.  U.  Curry*'  as  being  really 
descriptio  personse,  both  the  proceedings  and 
the  judgment  may  be  treated  as  in  favor  of 
Donalson  as  an  individual.  And  yet,  as  It 
Is  undisputed  that  the' contract  of  rent  was 
made  by  the  defendant  for  realty  belonging 
to  the  estate  of  the  testator  and  that  Don- 
alson is  his  executor,  he  could  sue  and  re- 
cover, as  he  has.  as  an  Individual.  It  has 
frequently  been  held  that  a  note  made  pay- 
able to  an  administrator  is  the  property  of 
such  individual,  and  not  of  the  estate  of  his 
Intestate,  and  the  rule  would  be  the  same 
in  regard  to  any  other  contract  as  If  it  were 
evidenced  by  a  note.  "The  legal  title  to 
promissory  notes  and  other  evidences  of  debt 
taken  by  a  guardian,  executor,  or  adminis- 
trator Is  In  such  guardian,  administrator,  or 
executor,  and  he  has  the  right  to  collect  or 
9e\l  and  transfer  the  same,  passing  the  legal 


title  thereof  to  the  transferee.**  Fountain  v. 
Anderson,  38  Ga.  379  (^.  And  the  court 
proceeds  to  say  that,  although  the  purchaser 
of  a  note  in  such  a  case  may  know  that  the 
note  belonged  to  an  estate,  the  purcliaser 
is  not  liable  to  account  for  the  amount  of  the 
note  so  purchased  or  any  loss  accruing  there- 
by if  the  transaction  is  made  in  good  faith. 
"Every  guardian,  administrator,  or  executor 
is  prima  facie  liable  to  his  ward  or  the  es- 
tate represented  for  all  notes  taken  by  him" 
(and,  we  may  say,  for  all  debts  becoming 
due  to  him)  "in  the  discharge  of  the  duties  of 
his  office,  such  as  notes  taken  for  property, 
sold,  rented,  or  hired,  etc."  See,  also,  Zell- 
ner,  Administrator,  v.  Cleveland  et  al.,  69 
Ga,  633;  SaCfold  v.  Banks,  69  Ga.  289.  293. 
This  ruling  is  made  upon  the  theory  that  the 
descriptio  personse  should  be  rejected  as  sur- 
plusage, and  that  the  entire  proceeding  can 
properly  be  treated  as  being  carried  on  by 
Donalson  Individually.  So  far  as  the  evi- 
dence in  this  case  shows,  the  defendant  in 
error  could  have  sued  out  the  distress  war- 
rant In  the  first  Instance  in  his  own  name, 
under  the  third  exception  provided  In  section 
3037,  Civ.  Code  1895.  Morgan  v.  Morgan,  65 
Ga.  493:  Spence  v.  Wilson,  102  Ga.  764,  29 
S.  B.  713;  Fargason  v.  Ford,  119  Ga.  343, 
46  S.  E.  431,  and  cases  therein  cited. 
•    Judgment  affirmed. 


(2  Oa.  App.  iSTi) 
HARRIS  V.  STATE.    (No.  fiOa) 
(Court  of  Appeals  of  Georgia.    Sept  19,  1907.) 
Homicide— VoLHNT ART    Ma  wsl auohter— E v- 

iDENCB— Instructions— Vebdict. 

The  evidence  submitted  authorized  the 
charge  made  by  the  conrt  upon  the  subject  of 
voluntary  manslaughter,  as  well  as  the  verdict 
of  the  jury  finding  the  defendant  guilty  of  that 
offense.  The  case  is  controlled  upon  the  facts, 
as  to  part  of  tbe  evidence,  by  the  decision  in 
Gann  v.  State,  30  Ga.  67.  The  verdict  was  not 
a  compromise :  but,  the  evidence  presenting 
three  theories  as  the  truth  of  the  case,  the  right 
and  duty  of  selection,  being  upon  the  jury,  was 
properly  exercised  by  them. 

[Ed.  Note.— For  cases  in  point,  see  C6nL  Dig. 
vol.  26,  Homicide,  §§  56.  59,  540.] 

(Syllabus  by  the  0>urt) 

Error  from  Superior  Court,  Coweta  Coun- 
ty;  R,  W.  Freeman,  Judge. 

Ben  Harris  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

W.  A.  Post  and  W.  C.  Wright,  for  plalntlfT 
in  error.  J.  R.  Terrell,  Sol.  Gen.,  and  W.  I* 
StallingB,  for  the  State. 

RUSSELL,  J.  The  plaintiff  in  error  was 
indicted  for  the  offense  of  murder,  and  found 
guilty  of  the  offense  of  voluntary  manslaugh- 
ter. He  excepts  to  the  Judgment  overruling 
his  motion  for  new  trial.  Only  two  questions 
are  made  in  the  record:  Did  the  evidence 
authorize  the  verdict?  and  did  the  court  err 
in  charging  the  jury  upon  tiie  subject  of  vol- 
untary manslaughter? 

It  is  insisted  by  learned  counsel  for  plain- 
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tiff  in  erroi^  thait  a  new  trial  should  bave 
been  granted  on  eacb  of  the  grounds  of  the 
original  motion,  and  especially  on  the  ground 
set  forth  in  the  amended  motion,  which  com- 
plained that  the  court  erred  in  charging  the 
jury  the  law  of  yoluntary  manslaughter, 
for  the  reason  that  under  the  evidence  and 
statement  of  the  defendant  this  law  was 
wholly  inapplicable  to  the  case.  The  rule 
may  be  stated  to  be  that  where  the  evidence, 
In  every  view,  requires  a  finding  of  murder 
or  of  not  guilty,  the  law  of  voluntary  man- 
slaughter should  not  be  given  in  charge, 
though  if  the  evidence  and  defendant's  state- 
ment clearly  shows  that  the  defendant  should 
have  been  found  guilty  of  murder,  and  he 
is  only  convicted  of  voluntary  manslaughter, 
he  will  not  be  heard  to  complain,  although 
the  Jury  may  have  been  instructed  as  to  the 
law  of  voluntary  manslaughter  when  It  was 
not  applicable  to  the*case.  In  the  present 
case  the  court  properly  instructed  the  jury 
as  to  the  law  of  voluntary  manslaughter. 
The  charge  upon  this  subject,  which  is  ex- 
'  cepted  to  as  inapplicable  to  the  evidence,  is 
as  follows:  'Ton  will  observe,  gentlemen, 
that  one  of  the  material  facts  in  the  bill  of 
Indictment  to  which  I  call  your  attention  is 
that  if  it  be  true  thaf  Ben  Harris  did,  in  the 
county  of  CJoweta,  on  or  about  the  time 
charged  in  the  indictment  unlawfully  make 
an  assault  upon  Bete  Boozer,  as  charged  in 
the  bill  of  indictment,  with  a  loaded  gun, 
and  if  you  further  believe  that  the  assault 
was  unlawful,  yet,  gentlemen.  If  you  do  not 
believe  that  It  was  made  with  malice,  and  if 
you  believe  that  he  shot  and  killed  him,  yet, 
gentlemen.  If  you  do  not  believe  that  he  kill- 
ed him  with  malice  why  then,  as  before  stat- 
ed, you  could  not  convict  him  of  the  crime  of 
murder;  but  you  could  consider,  gentle- 
men, whether  or  not  under  the  evidence  in 
this  case  he  was  guilty  of  the  offense  of  vol- 
untary manslaughter.  Now,  manslaughter, 
the  law  says,  is  the  unlawful  killing  of  a  hu- 
man creature,  without  malice,  either  ex- 
press or  implied,  and  without  any  mixture  of 
deliberation  whatever.  Murder,  you  will  note, 
is  the  unlawful  killing  with  malice.  Man- 
slaughter is  the  unlawful  killing  without 
malice.  In  both  cases  the  killing  is  unlawful 
and  intentional.  The  deliberative  intent  to 
kill  is  the  distinctive  element  that  differen- 
tiates murder  from  manslaughter.  In  all 
cases  of  voluntary  manslaughter  the  result 
must  be  some  actual  assault  upon  the  person 
killing,  or  an  attempt  by  the  person  killed 
to  commit  a  serious  personal  injury  on  the 
person  killing,  or  other  equivalent  circum- 
stance to  Justify  the  excitement  of  passion, 
and  to  exclude  all  idea  of  deliberation  or 
malice,  either  express  or  implied.  Provoca- 
tion by  words,  threats,  menaces,  or  contemptu- 
ous gestures  shall  in  no  case  be  sufficient 
to  free  the  person  killing  from  the  guilt  and 
crime  of  murder.  The  killing  must  be  the 
result  of  that  sudden,  violent  impulse  of  pas- 


sion supposed  to  be  irresistible;  for  if  there 
should  have  been  an  interval  between  the  as- 
sault or  provocation  given  and  the  homicide, 
of  which  the  Jury  In  all  cases  shall  be  the 
Judges,  sufficient  for  the  voice  of  reasoi^  and 
humanity  to  be  heard,  the  killing  shall  be 
attributed  to  deliberate  revenge,  and  be  pun- 
ished as  murder.  You  will  observe,  gentle- 
men, from  the  definition  I  have  given  you,  to 
reduce  a  killing  that  is  unlawful  from  mur- 
der to  manslaughter,  the  law  says  there  must 
be  some  actual  assault  upon  the  person  kill- 
ing, or  an  attempt  by  the  person  killed  to 
commit  a  serious  personal  Injury  on  the  per- 
son killing,  or  other  equivalent  circumstances 
to  Justif^y  the  excitement  of  passion,  and  to 
exclude  all  idea  of  deliberation  or  malice, 
Now,  an  assault  is  defined  to  be  an  attempt 
to  commit  violent  injury  upon  the  person  of 
another.  A  serious  personal  injury  means 
an  injury  greater  than  a  provocation  by 
mere  words,  and  less  than  a  felony.  So, 
gentlemen,  you  look  to  the  evidence  in  this 
case,  and  determine  from  the  evidence  wheth- 
er or  not  this  man  Pete  Boozer,  the  deceased, 
made  an  assault  upon  the  person  of  Ben  Har- 
ris. If  he  made  an  assault,  gentlemen,  then 
determine  whether  it  was  a  felonious  as-' 
sault  If  he  made  an  assault,  gentlemen, 
but, it  was  not  a  felonious  assault,  why,  gen- 
tlemen, you  could  consider  whether,  or  not 
the  assault  made,  if  less  than  felonious, 
whether  or  not  such  an  assault  would  Justl^jr 
the  excitement  of  passion  and  exclude  all 
idea  of  deliberation  and  malice,  either  ex- 
press or  implied.  You  oan  consider,  gentle- 
men, whether  or  not  the  deceased,  Pete  Boo- 
ser,  made  an  attempt  to  commit  a  serious 
personal  injury  upon  tiie  defendant,  Ben 
Harris-^in  injury,  gentlemen,  that  would 
be  less  than  felony.  You  can  consider  wheth- 
er or  not  there  were  other  equivalent  cir- 
cumstances; tiiat  Is,  circumstances  that 
would  produce  the  same  state  at  mind  that 
an  assault  would  produce.  If  you  should  be- 
lieve, gentlemen,  that  this  excitement  of  pas- 
sion that  Is  supposed  to  be  irresistible  was 
thus  engendered  by  an  assault,  or  by  an  at- 
tempt to  commit  a  serious  personal  injury 
by  an  assault  that  is  less  than  a  felony,  on 
the  defendant,  or  if  there  were  other  equiva- 
lent circumstances  that  would  Justify  the  ^c- 
cltement  of  passion  and  to  exclude  all  idea 
of  malice,  either  express  or  implied,  and  if 
the  defendant  acted  under  such  a  passion, 
and  not  in  a  spirit  of  revenge,  and  shot  and 
killed  Pete  Boozer,  why  then,  gentlemen,  he 
would  not  be  guilty  of  murder;  but,  if  not 
acting  under  circumstances  of  Justification, 
he  would  be  guilty  of  the  offense  of  volun- 
tary manslaughter.  But  to  reduce  a  crime 
from  murder  to  voluntary  manslaughter  the 
killing  must  be  the  result  of  that  sudden, 
violent  impulse  of  passion  supposed  to  be 
Irresistible;  for  if  there  should  have  been 
an  interval  of  time  between  the  provocation 
and  thQ  homicide  sufficient  for  the  voice  of 
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reason  and  homanlty  to  be  heard,  of  which 
the  jury  in  all  cases  shall  be  the  Judge,  the 
killing  shall  be  attributed  to  deliberate  re- 
venge, and  shall  be  punished  as  murder.  So, 
gentlemen,  In  applying  the  law  of  voluntary 
manslaughter  to  this  case,  if  you  do  apply  it, 
you  may  look  to  the  evidence,  taking  into 
consideration  the  statement  of  the  defendant, 
to  see  what  assault  less  than  a  felony  was 
made  by  Pete  Boozer  upon  Ben  Harris.  If 
not,  see  what  attempt  was  made,  if  any,  to 
commit  a  serious  personal  injury  upon  Ben 
Harris,  if  any' was  made,  less  than  a  felony. 
Take  it  all  into  consideration,  gentlemen.  If 
such  an  assault  was  made,  or  such  an  at- 
tempt to  commit  a  serious  personal  Injury 
was  made,  by  the  deceased  upon  the  defend- 
ant, and  it  engendered  that  sudden,  violent 
impulse  of  passion  which  is  supposed  to  be 
irresistible,  and  the  defendant  acted  under- 
the  impulse  of  passion,  if  the  passion  was 
thus  engendered,  and  he  acted  under  it,  and 
shot  and  killed  Pete  Boozer  under  the  influ- 
ence of  this  passion,  and  not  in  a  spirit  of 
revenge,  as  before  stated,  he  should  not  be 
guilty  of  murder,  but  would  be  guilty  of  vol- 
untary manslaughter,  if  you  find  that  the 

'  killing  was  not  done  under  circumstances  of 
justification,  to  which  I  will  presently  call 
your  attention.  So  that,  gentlemen,  upon  this 
branch  of  the  case,  If  you  find  that  it  is 
true  that  Pete  Boozer  is  dead,  and  that  the 
defendant,  Ben  Harris^  killed  him,  as  charg- 
ed 4n  the  bill  of  Indictment,  and  you  should 
find  that  he  killed  him  intentionally,  aiid 
that  the  killing  was  unlawful,  and  you  find 
that  the  killing  was  the  result  of  that  sud- 

.  den,  violent  impulse  of  passion  supposed  to 
be  irresistible,  and  not  under  circumstances 
of  Justification,  and  you  further  believe  that 
the  Interval  between  the  assault  or  provoca- 
tion given,  If  any  was  given,  and  the  homi- 
cide, was  not  sufficient  for  the  voice  of  rea- 
son and  humanity  to  be  iieard,  of  which  time 
the  jury  In  all  cases  shall  be  the  judges, 
then,  gentlemen,  the  defendant,  under  such 
circumstances,  would  be  guilty  of  the  offense 
of  voluntary  manslaughter." 
We  have  quoted  the  above  portion  of  the 

'Charge  to  the  jtiry,  which  is  excepted  to  in 
its  entirety,  because  we  think  it  especially 
pertinent  to  the  evidence  and  clearly  express- 
ed to  the  jury;  and  in  view  of  the  evidence 
in  the  case  the  excerpt  from  the  charge  com- 
plained of  is  its  own  best  answer  to  the  com- 
plaint. We  ha^e  very  closely  scrutinized  the 
evidence  and  applied  It  to  the  above  quota- 
tion from  the  charge,  with  the  result  that  we 
are  satisfied  that  voluntary  manslaughter 
was  Involved  in  the  case.  The  jury  were 
properly  instructed  upop  the  subject,  and 
their  verdict,  finding  the  defendant  guilty 
■of  manslaughter,  was  authorized.  The  evi- 
dence in  the  case  was  very  voluminous.  It 
could  be  of  no  practical  benefit  to  indulge  in 
a  long  and  tedious  rehearsal  of  the  facts 
submitted  to  the  jury,  and  we  have,  there- 


fore, contented  ourselves  with  simply  stating 
the  conclusions  deducible  from  the  evidence. 
According  to  some  of  the  testimony  for  the 
state  the  deceased  was  standing  still  and  look- 
ing downward  when  he  was  shot  by  the  de- 
fendant This  evidence  would  au  thor Ize  a  ver- 
dict finding  the  defendant  guilty  of  murder. 
Evidence  from  a  number  of  witnesses,  intro- 
duced in  behalf  of  the  defendant,  say  that  the 
deceased  was  attacking  the  defendant  with 
an  extremely  dangerous  knife,  that  he  was  In 
Imminent  danger  of  losing  his  life,  and  that 
the  killing  was  necessary.  This  evld^ice.  If 
believed  by  the  jury,  would  have  required  a 
verdict  of  acquittal,  especially  in  view  of 
the  fact  that  it  was  supplemented  by  proof 
of  threats  made  by  the  deceased  against  the 
defendant  and  which  had  been  communicated 
to  the  defendant  But  in  addition  to  all  this 
there  was  also  evidence  clearly  showing  a  mu- 
tual intent  to  fight  on*  the  part  of  both  the  de- 
fendant and  the  deceased;  that  the  parties 
had  a  sudden  quarrel,  and  in  the  heat  of 
blood,  without  any  previous  deliberation  or 
malice,  and  both  being  armed  with  and  using* 
deadly  weapons,  the  defendant  killed  the 
deceased.  If  this  evidence  was  preferred  by 
the  jury,  a  verdict  for  voluntary  manslaugh- 
ter is  authorized.  As  the  jury  had  to  consid- 
er all  the  evidence,  and  base  their  verdict 
upon  such  of  the  testimony  as  they  preferred 
to  believe,  the  charge  of  tjie  court  was  clearly 
applicable. 

Omitting  two  of  the  witnesses,  whose  testi- 
mony the  jury  may  not  have  believed,  the 
case,  upon  its  facts,  is  controlled  by  the  de- 
cisions in  Gann  v.  State,  80  Ga.  67.  and  Car- 
uthers  v.  State,  95  Ga.  343,  22  S.  E.  837, 
which  are  very  similar.  It  does  not  appear 
from  any  source  that  there  was  premedita- 
tion, and  the  current  of  the  evidence  leads 
our  minds,  as  it  did  that  of  the  lower  court 
and  jury,  to  the  conclusion  that  upon  a  sud- 
den quarrel  the  parties  fought  upon  the  spot 
the  combat  being  with  deadly  weapons,  no 
undue  advantage  was  taken  on  either  side, 
and  the  killing  was  voluntary  manslaughter. 
As  said  by  Judge  Lyon  in  Ganh  v.  State, 
whenever  the  killing  is  the  result  of  irresis- 
tible passion,  "and  not  from  any  mixture  of 
malice  or  deliberation,  then  the  killing  is 
not  murder,  but  voluntary  manslaughter,  no 
matter  how  that  passion  may  be  aroused; 
for  if  there  is  no  malice,  either  expressed  or 
Implied,  or  criminal  neglect,  there  can  be  no 
murder.  ♦  ♦  •  When  the  provocation  giv- 
en Is  of  such  a  character  that  it  so  excites  the 
slayer  with  such  passion  that  he  cannot  re- 
sist its  Infiuence,  and  when  the  killing  is 
caused  by  such  passion,  and  not  solely  on 
account  of  the  provocation  given,  the  defend- 
ant is  guilty  of  manslaughter,  and  not  mur- 
der." Any  other  presentation  of  section 
65,  Pen.  Code  1895,  would  leave  a  large  num- 
ber of  cases  of  homicide  unprovided  for, 
which  are  neither  murder,  involuntary  man- 
slaughter, nor  justifiable.  See  1  Hale,  P. 
0.  453;   1  Hawkins,  81,  »  22,  29;  4  Black. 
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Com.  191.  If  "upon  words  of  reproach  or 
any  andden  fkrovocatioii  the  parties  come,  to 
blows,  and  a  combat  ensues,  no  undne  ad- 
yantage  being  sought  or  taken  on  either  side, 
and  death  ensues  under  such  circumstances, 
the  offense  of  the  party  killing  will  amount 
only  to  manslaughter."  1  Russell  on  Crimes, 
585. 
Judgment  affirmed. 


(a  Ga.  App.  486) 

HOWARD  ▼.  STATE..  (No.  507.) 
(Court  of  Appeals  of  Georgia.    Sept.  19,  1907.) 

Cbiictnal  Law— WarrrBN  Instructions. 

In  the  absence  of  any  written  request  for 
more  specific  instructions,  the  charge  as  a  whole 
sufficiently  and  without  material  error  submitted 
the  issues  involved,  and  the  verdict  is  amply  sup- 
ported by  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  14,  Criminal  Law,  |  2007.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Will  Howard  was  convicted  of  crime,  and 
brings  error.    AfBLrmed. 

Payton  &  Hay,  for  plaintiff  in  error,  J. 
H.  Tipton,  Sol.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(2  Ga.  App.  895) 

BURNAM  T.  STATE.    (No.  539.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Ebbob,  Wbit  of— Cebtifioation  of  Case-- 
Constitutional  Question. 

No  question  of  constitutional  construction 
is  involved,  such  as  to  require  certification  of 
the  case  to  the  Supreme  Court. 

2.  Same. 

The  court  erred  in  striking  the  plea  in  bar 
on  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  14,  Criminal  Law,  §  408.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Dodge  County; 
J.  H.  Martin,  Judga 

Le  Roy  Buruam  was  indicted  for  an  as- 
sault with  intent  to  murder,  and,  from  the 
Judgment  for  the  state  strilcing  his  plea  of 
former  jeopardy  and  acquittal,  he  brings  er- 
.  ror.    Reversed. 

De  Lacy  &  Bishop  and  John  R.  (>)oper, 
for  plaintiff  in  error.  E.  D.  Graham,  Sol. 
Gen.,  for  the  State. 

POWELL,  J.  The  defendant,  being  ar- 
raigned upon  an  indictment  charging  him 
with  an  assault  with  intent  to  murder  Mrs. 
Ray  on  January  31,  1905,  filed  a  plea  of  for- 
mer Jeopardy  and  former  acquittal.  He  al- 
leged that  at  a  preceding  term  of  the  court  he 
had  been  arraigned,  tried,  and  acquitted  on 
an  indictment  charging  him  with  the  murder 
of  M.  P.  Livingston,  "alleged  to  have  been 
committed  at  the  same  time  and  place  as  in 


the  present  Indictment,  and  an  acquittal  on 
the  same  evidence  was  had,  and  the  same  is- 
sues made  as  exist  and  would  necessarily  be 
made  in  this  case,  and  which  is  the  very 
same  offense  which  be  is  now  charged  with, 
and  called  upon  to  be  tried  in  this  very 
court"  It  was  further  alleged  that  the  two 
transactions  were  identical,  and  that  the* 
former  trial  was  in  a  court  of  competent  Ju- 
risdiction. A  copy  of  the  record  in  the  for- 
mer trial  was  attached.  The  Solicitor  Gen- 
eral filed  a  demurrer,  and  the  plea  was 
stricken. 

1.  We  fully  discussed  in  the  case  of  Fews 
▼.  State,  1  Ga.  App.  122,  58  S.  E.  64,  the  ques- 
tion as  to  whether  such  a  plea  presents  any 
necessity  for  constitutional  construction.  We 
do  not  deem  it  necessary  to  say  more  now 
than  is  there  said. 

2.  Of  course,  we  do  not  know  what  is  the 
real  truth  as  to  the  allegations  of  the  plea. 
If  the  facts  of  the  matter  are  such  as  they 
are  stated  to  be  by  the  Solicitor  General  4n 
his  argument  in  this  court,  the  acquittal  on 
the  first  indictment  was  probably  not  a  bar 
to  the  prosecution  of  the  second  case.  How- 
ever, by  filing  demurrers  instead  of  traverse, 
the  Solicitor  General  gave  to  the  allegations 
of  the  plea  a  constructive  verity,  which  In 
this  court  Is  absolute.  That  the  allegations 
of  the  plea  are  sufficient  against  demurrer, 
see  Lock  v.  State,  122  Ga.  7S0,  50  S.  E.  932 
(2).  The  same  transaction  test  adopted  in 
this  state  may  make  a  trial  for  the  murder 
of  one  person  a  bar  to  a  prosecution  for  as- 
sault with  Intent  to  murder  a  different  per- 
son. For  instance,  if  the  defendant  shot  at 
A.,  Intending  to  kill  him,  and  by  reason  of 
bad  marksmanship  struck  and  killed  B., 
whom  he  did  not  intend  to  kill,  the  transac- 
tions, the  assault  with  intent  to  murder  A., 
and  the  actual  murder  of  B.,  are  legally  the 
same.  As  intimated  by  this  court  in  the  Fews 
Case,  If  by  separate  shots  the  defendant 
wounded  two  persons,  the  transaction  would 
be  single  if  the  shooting  was  done  In  repelling 
a  Joint  assault  of  these  two  persons.  The 
intent  of  the  defendant  determines  the  mat- 
ter. Croker  v.  State,  47  Ga.  570 ;  Johnson  v. 
State,  65  Ga.  94 ;  Fews  v.  State^  supra. 

Judgment  reversed. 


(S  Oa.  App.  453) 
TAYLOR  et  al.  v.  FOLDS.    (No.  894.) 
(Court  of  Appeals  of  Georgia.    Aug.  15,  1907.) 

1.  Fraudulent  Conveyances— Sales— Stock 
IN  Bulk— Sale  to  PARxrtEB. 

The  act  of  August  17,  1903  (Acts  1903,  p. 
92),  regulating  sales  of  stocks  of  goods  in  bulk, 
being  in  derogation  of  the  common  law,  is  to  be 
strictly  construed.  A  sale  by  one  partner  of  his 
interests  in  a  mercantile  business  to  his  as- 
sociates is  not  within  the  purview  of  the  act. 

2.  Attachment— Claims  of  Third  Persons. 

The  evidence  demanded  the  verdict  finding 
the  property  not  subject. 

[Ed.  Note.— For  cases  in  point,  see  (Tent  Dig. 
vol.  5,  Attachment,  §§  110^1113.] 

(Syllabus  by  the  Court) 
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Error  from  Superior  Ckwirt,  Fulton  C!ounty; 
J.  T.  Pendleton,  Judge. 

Action  by  D.  J.  Folds  against  Max  Ney. 
On  levy  of  attachment  Charles  Taylor  and 
Rosa  Moskowltz  filed  a  claim.  Judgment 
for  plaintiff,  and  claimants  bring  error.  Re- 
versed. 

Frank  M.  Hughes  and  Morris  Macks,  for 
plaintiffs  in  error.  W.  0.  Munday,  for  de- 
fendant in  error. 

POWELIi,  J.  The  defendant  In  error, 
Folds,  sued  out  an  attachment  against  Max 
Ney,  setting  out  that  he  was  doing  business 
under  the  name  of  Central  Bakery,  and  ob- 
tained judgment  thereon.  This  attachment 
was  levied  upon  a  delivery  wagon  as  the  prop- 
erty of  defendant  Charles  Taylor  and  Rosa 
Moskowltz  filed  a  claim  to  the  property.  It 
appeared  from  the  testimony  that  the  debt 
for  which  the  attachment  issued  was  due 
Folds  for  repairs  made  by  him  upon  the 
wagon.  There  was  no  evidence  that  Ney  had 
title  to  or  possession  of  the  wagon  at  the 
date  of  the  levy  or  subsequently  thereto. 
Folds  did  not  know  at  the  time  he  did  the 
work  or  at  the  time  he  sued  but  the  attach- 
ment that  any  one  except  Ney  had  any  in- 
terest in  the  Central  Bakery.  The  wagon 
was  brought  to  his  shop  by  a  son  of  Rosa 
Moskowltz;  and  this  young  man  told  him  that 
Ney  would  pay  for  the  work.  Folds  also  tes- 
tified that  young  Moskowltz  afterwards  came 
and  got  the  wagon,  and  made  the  statement 
that  his  father,  A  Moskowltz,  had  bought 
out  Ney  and  would  pay  the  bill.  To  this 
testimony  the  claimant  objected,  but  the  court 
overruled  the  objection.  Folds  afterwards 
presented  the  bill  to  A.  Moskowltz,  who  de- 
clined to  pay  it  The  testimony  of  the  claim- 
ant showed  that  the  Central  Bakery  was  a 
partnership,  formerly  composed  of  N^,  Tay- 
lor, and  Rosa  Moskowltz.  Prior  to  the  levy 
Ney  had  sold  to  his  other  partners  his  inter- 
est in  the  business,  and  also  this  wagon.  At 
the  time  of  the  levy  Taylor  and  Mrs.  Mosko- 
wltz owned  the  wagon,  and  Ney  had  no  in- 
terest in  it  No  notice  of  the  retirement  of 
Ney  from  the  partnership  was  given.  The 
property  was  found  subject  The  claimants 
obtained  a  writ  of  certiorari;  but  at  the  hear- 
ing the  same  was  overruled,  and  the  claim- 
ants bring  error.  It  is  the  contention  of 
the  defendant  In  error  that  the  sale  from 
Ney  to  his  other  partners  was  void,  because 
violative  of  the  act  of  1903,  relating  to  %ales 
of  goods  in  bulk. . 

1.  While  at  least  one  state  (See  Block  ▼. 
Schwartz,  76  Pac.  22,  27  Utah,  387,  65  L. 
R.  A.  308,  101  Am.  St  Rep.  971)  has  declared 
that  a  law  similar  in  terms  to  our  act  of 
August  17,  1903  (Acts  1903,  p.  92),  regulating 
sales  of  goods  in  bulk,  is  unconstitutional 
and  beyond  the  police  powers  of  the  state, 
the  better  opinion  seems  to  be  that  such  laws 
are  valid.  McDaniels  v.  Connally  Shoe  Co., 
71  Pac.  37,  30  Wash.  549,  60  L.  R.  A.  W7, 


94  Am.  St  Rep.  889;  Carstarphen  Warehouse 
Co.  ▼.  Fried.  124  Ga.  544,  62  8..B.  598;  Par- 
ham  V.  Potts-Thompson  Liquor  Co.,  127  Ga. 
303,  56  S.  E.  460;  Sampson  ▼.  Brandon  Gro- 
cery Co..  127  Ga.  454,  56  S.  B.  488.  Yet  since 
this  statute  is  in  derogation  of  the  conmion 
law  and  tends  to  restrain  the  liberty  of  con- 
tract it  is  to  be  strictly  construed.  A  sale 
by  one  partner  of  his  Interest  in  a  mercantile 
business  to  his  other  partners  is  not  within 
the  letter  of  the  act;  and  the  courts  will 
not  by  construction  give  the  act  such  an  ex- 
tension as  to  include  it 

2.  The  sale  from  Ney  to  his  partners  not 
being  void  by  reason  of  the  act  of  1903,  it 
follows  that  the  property  was  not  subject 
The  title  to  the  property  was  not  adjudicated, 
as  against  the  claimants,  by  the  judgment 
upon  the  attachment  Rogers  v.  Bates,  19 
Ga.  545.  The  attachment  was  not  against 
the  Central  Bakery  as  a  partnership,  but 
against  Ney  alone;  and  therefore  the  cases 
of  Gazau  v.  Royce,  78  Ga.  512.  3  S.  B.  753, 
and  Deleon  v.  Heller,  77  Ga.  740,  holding  that 
an  attachment  against  a  partnership  which 
does  not  specify  the  names  of  the  partners  la 
not  void,  is  not  applicable.  Folds'  lien  arose 
only  upon  the  levy  of  the  attachment  The 
title  of  the  claimants  arose  prior  to  that  time, 
and  was  therefore  superior.  It  is  possible 
that  by  a  direct  action  Folds  might  have  sued 
Taylor  and  Mrs.  Moskowltz  and  have  ob- 
tained judgment  against  them  by  reason  of 
their  connection  with  the  partnership  for 
which  he  did  the  work  on  the  wagon;  but 
that  issue  was  not  and  could  not  have  been 
on  trial  in  the  claim  case.  The  quasi  equitable 
character  of  a  claim  case  Is  not  so  broad  as 
to  permit  the  introduction  of  a  collateral 
Issue  of  this  nature  EJspecIally  is  this  true 
in  the  absence  of  equitable  pleadings.  How- 
ard V  Porter,  99  Ga.  649,  27  S.  B.  725.  The 
fact  that  no  notice  was  given  by  Ney  of  his 
retirement  from  the  partnership  may  have 
caused  him  to  remain  liable  for  debts  con- 
tracted by  his  partners  in  the  partnership 
name,  but  did  not  have  the  effect  of  making 
the  property  of  his  partners  subject  to  at- 
tachments and  judgment  against  him  indi- 
vidually. The  statement  of  the  son  of  Mrs. 
Moskowltz  made  to  Folds  that  his  father 
would  pay  the  debt  contracted  by  Ney  was 
clearly  objectionable. 

Judgment  reversed. 


(S  Ga.  App.  405) 
JOHNSON  V.  STATR    (No.  584.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 
1.  Larceny— From  the  House— What  Cok- 

STITUTBS. 

To  Steal  articles  of  value  from  the  porch  of 
a  building  used  as  a  restaurant  it  being  shown 
by  the  evidence  that  said  porch  was  also  used 
as  a  part  of  the  restaurant,  is  larceny  from  the 
house,  and  it  is  not  error  to  instruct  the  jnry 
that  if  they  "find  from  the  evidence  that  the 
basinet  containing  these  articles  was  taken  from 
an  ice  box  which  was  jammed  up  between  the 
front  steps  and  the  front  part  of  the  restaarant 
and  if  you  further  find  that  the  ioe  box  wai 
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part  of  the  appurtenances  belonging  to  that  res- 
taurant, and  that,  besides  this,  tne  offense  is 
proven  to  you  beyond  a  reasonable  doubt,  ft 
would  be  larceny  from  the  house." 

[E^.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼01.  32,  Larceny,  |  47.] 

2.  Cbiminal  Law— iNBTBUcnoNB  —  Invabion 
OP  Pbovingk  of  Jubt— Intimation  op  Opin- 
ion. 

To  charge  the  jury  that  ''the  state  contends 
before  you,  gentlemen,  ttiat  this  defendant  was 
seen  by  a  certain  witness  to  take  and  start  away 
and  carr^  away  this  basket  containing  the  arti- 
cles testified  to  yon  about,  that  it  was  after- 
wards found  in  a  wagon  he  was  in  charge  of 
and  driving,  and  that  this  is  the  only  way  pos- 
sible to  account  for  the  theft,"  so  particularizes 
and  argumentatively  enforces  upon  the  jury  the 
inference  of  guilt  as  to  amount  to  an  intimation 
of  opinion,  witMn  the  terms  of  section  4334  of 
the  Civil  Code  of  1895,  and  is  reversible  error. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  14,  Criminal  Law,  H  1731,  1782,  1764.] 

8.  Same— Pboop  of  Good  Chasagteb  of  Db- 
FENDANrr— Mattbb  Not  Suffobtsd  by  Bvi- 

DBNCS. 

To  charge  the  jury  that  "good  character 
proven  by  a  reliable  witness  goes  to  the  credit 
of  a  witness,  but  I  charge  you,  further,  to  take 
all  the  surrounding  circumstances  of  this  case 
together,  and  see  if  you  can  learn  the  facts  and 
arrive  at  a  truthful  verdict."  is  not  a  correct 
charge  where  the  defendant  has  put  his  charac- 
ter in  issue.  It  does  not  give  the  junr  the  prop* 
er  rule  applicable  to  proof  of  good  character  of 
the  defendant.  It  was  unauthorized  by  the  evi- 
dence in  the  case,  for  the  reason  that  no  evi- 
dence was  adduced  as  to  the  good  character  of 
any  of  the  witnesses;  and,  in  the  absence  of  in- 
structions as  to  the  effect  of  evidence  of  good 
character,  the  latter  portion  of  the  charge  was 
calculated  to  diminish  the  force  of  the  evidence 
for  good  character  in  behalf  of  the  defendant,  if 
ft  did  not,  indeed,  entirely  withdraw  it  from 
the  consideration  of  the  jury. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Frank  Johnson  was  convicted  of  larceny 
from  the  house  and  be  brings  error.  Re> 
versed. 

J.  J.  Forehand  and  T.  R.  Perry,  for  plain- 
tiff In  error.    J.  H.  Tipton,  Sol.,  for  the  State. 

BUSSELL^  J.    Judgment  reversed. 


(2a«.  App.  897)  • 

BUTLER  v.  STATE.    (No.  550.) 
(Court  of  Appeals  of  Qeorgia.    July  25,  1907.) 

1.   CBTiaNAl^    Law— IWSTBUCTIONB. 

This  case  is  controlled  bv  the  decision  in 
the  case  of  Rouse  v.  State  (Oa.  App.)  58  S. 
E.  416. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1732.] 

Z  Same— Aboumentatx-vb  Instbuctions. 

To  charge  the  jury  as  follows:  '*See  in  this 
case  what,  if  anything,  the  evidence  shows  with 
reference  to  this  defendant's  connection  with 
the  keeping  or  maintaining  of  this  establishment. 
You  have  heard  the  testimony.  Did  he  furnish 
keys  to  persons,  enabling  them  thereby  to  gain 
access  to  this  establishment?  If  so,  for  what 
purpose  did  he  furnish  them?  Why  did  he  fur^ 
nish  them?  What  was  his  object  m  furnishing 
them?  Did  he* cash  checks  for  those  who  won 
monev  at  games  played  there?  if  he  did,  what 
was  his  reason  for  doing  so?  Did  he  have  an 
altercation  with  witness  Graham  with  reference 


to  the  destruction  of  cards  In  the  establishment? 
If  so,  what  concern  was  it  of  his?  Look  to  the 
evidence,  and  see  what  those  things  indicate. 
See  what  conclusion  the  evidence  leads  your 
minds  to.  Of. course,  those  things  may  happen 
without  showing  any  proprietorship.  That  is 
true  with  reference  to  the  last  transaction.  A 
man  who  would  resent  the  destruction  of  cards 
in  an  establishment  and  get  into  an  altercation 
with  another  on  that  account  would  not  neces- 
sarily be  concerned  in  the  proprietorship  of  the 
establishment.  All  those  things  are  matters  that 
the  jury  should  consider  in  connection  with  all 
the  facts  and  circunfStances.  See  what  those 
things  indicate"— is  so  prejudicially  argumen- 
tative, and  80  strongly  intimates  to  the  jury  that 
certain  facts  and  circumstances  have  been  prov- 
ed, as  to  render  the  grant  of  a  neyr  trial  obtiga* 
tory  upon  this  court.  Civ.  Code  1895,  I  4334; 
BaldwUi  y.  State,  47  S.  B.  558,  120  Ga.  18& 
(Syllabus  by  the  0>urt) 

Brror  from  Superior  Conrt,  Chatham  C3oim- 
ty;  P.  E.  Seabrook,  Judge. 

Frank  Butler  was  convicted  of  crime,  and 
brings  error.    Reversed. 

0*Ck>nnor,  O'Byrne  &  Hartridge  and  Bobt 
L.  Ckjlding,  for  plaintiff  in  error.  W*  W. 
Csbome,  Sol.  Gen.,  for  the  State. 

RUSSELL^  J.    Judgment  reversed. 


(S  Ga.  App.  m) 
FULTON  y.  ST^TH.    (No.  549.) 
(Ck>urt  of  Appeals  of  Georgia*   July  25,  1907.) 

Cbihinal  Law— Instbuctionb. 

This  case  is  controlled  by  the  decision  this 
day  rendered  in  the  case  of  Butler  v.  State,  2 
Ga.  App.  — ,  supra,  ante.  The  charge  of  the 
court  plainly  violated  the  provisions  of  CSv. 
Ck>de  1895,  |  4334. 
(Syllabus  by  the  Court) 

Error  from  Superior  Ourt,  Chatham  Coun- 
ty; P.  E.  Seabrook,  Judge. 

F.  B.  Fulton  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Twiggs  &  Oliver,  O'Connor,  and  O'Byme 
&  Hartridge,  for  plaintiff  In  error.  W.  W« 
Osborne,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


(a  Oa.  App.  398) 
HARPER  y.  STATE.    (No.  551.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

Cbiminal  Law— Apfeal— Rbvibw— Findinqs 

OF  Fact. 

As  to  the  exception  as  to  the  suflSciency 
of  the  evidence,  the  case  is  controlled  by  Plum- 
mer  v.  State,  57  S.  B.  969,  1  Ga.  App.  507,  and 
as  to  the  exception  to  the  charge  of  the  court 
it  is  controlled  by  the  long  line  of  decisions  cited 
in  Michie's  Digest,  139C. 

(Syllabus  by  the  Court) 

Error  from  Superior  (}ourt,  Henry  County; 
E.  J.  Reagan,  Judge. 

Jim  Harper  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Gleaton  &  Gleaton,  for  plaintiff  in  error. 
O.  H.  B.  Bloodworth«  Sol.  Gen.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 
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(2  Ga.  App.  411) 

WHITE  T.  STATE.    (No.  695.) 

(Gonrt  of  Appeals  of  Georgia.    July  25,  1907.) 

Homicide— I NSTBUcnoNS— Voluntary    Man- 
8LAUOHTEB— Justifiable  HomicD)e. 

The  charge  of  the  presiding  judge  was  not» 
for  any  reason,  erroneous.  It  is  a  clear,  im- 
partial, and  comprehensive  presentation  of  the 
law  applicable  to  the  evidence  adduced  in  the 
case. 

(a)  Evidence  for  the  state  showing  that  the 
killing  occurred  shortly  after  the  deceased's  at- 
tempt to  kill  the  defendant,  but  after  the  de- 
ceased had  been  disarmed,  and  while  the  deceas- 
ed was  making  an  assault  upon  the  defendant, 
fully  authorized  the  charge  of  the  court  upon  the 
subject  of  voluntary  manslaughter.  If  the  jury 
believed  this  testimony,  the  killing  could  be  at- 
tributed either  to  the  sadden  irresistible  im- 
pulse of  passion,  aroused  by  the  attempts  of 
the  deceased  to  slay  the  defendant  before  being 
disarmed,  or  to  the  fact  that  the  defendant,  no 
longer  being  in  danger  of  losing  his  life  or 
having  a  felony  committed  upon  his  person, 
killed  the  deceased  merely  to  prevent  an  assault 
or  an  assault  and  battery.  If  this  testimony 
was  believed  by  the  jury,  the  killing,  in  either 
event,  would  be  voluntary  manslaughter. 

(b)  There  was  no  error  in  not  charging  the 
jury  the  principle  of  law  contained  in  Pen.  Code 
1895,  §  72>  This  section  refers  only  to  homi- 
cides having  their  origin  in  a  forcible  attack  and 
invasion  of  the  property  or  habitation  of  anoth- 
er; and,  as  there  was  no  evidence  tending  to 
show  that  any  attack  or  invasion  of  the  habita- 
tion of  the  defendant  was  intended  by  the  de- 
ceased, but  that  on  the  contrary  he  was  a  guest 
or  visitor  at  defendant's  residence  before  the  be- 
ginning of  the  difficulty,  a  charge  upon  section 
72  would  have  been  unauthorized  and  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §  653.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Coweta  Coun- 
ty; R.  W.  Freeman,  Judge. 

Will  White  was  convicted  of  a  crime,  and 
he  brings  error.    Affirmed. 

A.  H.  Freeman,  for  plaintiff  in  error.  J. 
R.  Terrell,  Sol.  Gen.,  and  W.  L.  Stallings, 
for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(2  Ga.  App.  442) 

LIGHTSY  V.  STATE.    (No.  607.) 

(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

1.  Homicide  —  Instructions  —  Justifiable 
Homicide. 

This  case  is  controlled  by  repeated  rulings, 
of  the  Supreme  Court  that  the  law  embraced  in 
Pen.  Code  1895.  §  73,  does  not  qualify  or  limit 
the  law  of  justifiable  homicide  as  contained  in 
sections  70  and  71,  and  that  instructions  as  to 
these  two  separate  branches  of  the  law  of  justi- 
fiable homicide  should  not  be  so  given  as  to  con- 
fuse the  one  with  the  other,  to  tend  to  perplex 
the  jury  in  making  appropriate  application  of 
the  law  to  the  facts. 

2.  Criminal    Law— Instruction s— On    Mat- 
ter Not  Supported  ^y  Evidence. 

In  no  view  of  the  evidence  or  the  statement 
of  the  accused  was  the  law  of  justifiable  homi- 
cide as  laid  down  in  Pen.  Code  1^5,  §  73,  ap- 
plicable to  this  case,  and  the  court  erred  m 
giving  in  charge  that  section. 

[Ed.  Note.— For  cases  in  point,  see  Client.  Dig. 
vol.  2G.  Homicide,  $  622.] 


3.  Same. 

In  a  homicide  case,  where  the  evidence  and 
the  statement  of  the  accused  present  onlv  the 
conflicting  theories  of  mnrder  or  justifiabie  bomi- 
dde,  it  is  error  for  the  court  to  give  in  chaise 
the  law  of  voluntary  manslaughter,  and  a  ver- 
dict against  the  accused  for  that  olibnse  Should 
be  set  aside. 

4.  Error,  Writ  of— Review. 

The  other  assignments  of  error  are  with- 
out merit. 
(Syllabus  by  tlie  Ourt.) 

Error  from  Superior  0>art,  Chattooga 
County ;  A.  W.  Fite,  Judge. 

Bob  Ligfatsy  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.  Re- 
versed. 

J.  M.  Bellah,  F.  W.  Copeland,  and  W.  M. 
Henry,  for  plaintiff  in  error.  W.  H.  Ennis, 
Sol.  Qen.,  for  the  State. 

HILL,  O.  J.  Bob  Llghtsy  was  tried  for 
murder,  and  convicted  of  voluntary  man- 
slaughter, in  the  superior  court  of  Chattooga 
county.  He  made  a  motion  for  a  new  trial, 
which  was  overruled.  We  find  three  of  the 
grounds  meritorious. 

1.  Under  the  evidence  and  the  defendant's 
statement,  the  court  erred  in  giving  In  charge 
section  73  of  the  Penal  Code  of  1895.  The 
Supreme  Court  lias  repeatediy  ruled  that  this 
section  should  never  be  given  in  charge,  un- 
less there  is  some  evidence  tending  to  show 
that  there  was  a  mutual  combat  between  the 
accused  and  the  deceased,  or  an  agreement 
between  the  parties  indicating  a  mutual  in- 
tent to  fight  Among  the  many  cases  express- 
ly so  ruling,  we  cite  Powell  v.  State,  101  Ga. 
9,  29  S.  E.  309,  65  Am.  St.  Rep.  277,  where 
Mr.  Justice  Little  elaborately  treats  the  sub- 
ject of  Justifiable  homicide  under  Pen.  Code 
1895,  §§  70,  71,  73,  pointing  out  clearly  when 
either  or  all  of  these  sections  would  be  appli- 
cable and  when  not.  See,  also,  Stubbs  t. 
State,  110  Ga.  916,  86  S.  E.  200;  Wheeler  v. 
State,  112  Ga.  43,  37  S.  E.  126;  Freeman  v 
State,  112  Ga.  48,  37  S.  E.  172;  Heard  ▼ 
State,  114  Ga.  90,  39  S.  E.  909;  Jordan  ▼. 
State,  117  Ga.  405,  43  S.  B.  747.  In  this  case 
there  was  no  witness  to  the  act  of  killing. 
The  acctised,  by  his  statement,  put  his  de- 
fense squarely  on  Pen.  Code  1895,  §S  70,  71. 
The  evidence  in  behalf  of  the  accused 
strengthened  the  position  of  self-defense 
made  by  the  statement,  and  neither  by  the 
evidence  nor  the  statement  was  there  any  fact 
or  circumstance  tending  to  show  any  mutual 
combat  or  any  agreement  evidencing  a  mutu- 
al intention  to  fight  The  theory  of  the  state 
was  that  the  accused,  after  the  quarrel  with, 
the  deceased,  threatened  to  kill  him,  armed 
himself,  sought  and  found  him,  and  without 
any  real  or  apparent  danger  shot  him  as  soon 
as  he  saw  him.  It  is  not  necessary  to  give  in 
detail  the  evidence  of  the  state  and  the  ac- 
cused, or  to  attempt  to  evolve  the  truth  from 
these  conflicting  theories.  That  is  a  problem 
for  the  Jury.  It  Is  sufficient  to  state  general- 
ly that  under  neither  theory  was  the  law  of 
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mutual  combat  as  defined  by  Pen.  Code  1896, 
I  73,  in  any  respect  applicable.  The  evidence 
both  for  the  state  and  the  accused,  including 
the  defendant's  statement,  made  a  case  of 
murder  or  justifiable  homicide  under  Pen. 
Code  1895,  S§  70,  71.  Nevertheless,  the  court, 
after  giving  to  the  jury  a  charge  covering  the 
code  definitions  of  murder  and  voluntary 
manslaughter,  further  instructed  them  as  fol- 
lows on  the  subject  of  justifiable  homicide: 
**  Justifiable  homicide  is  the  killing  of  a  human 
being  in  self-defense,  or  in  defense  of  his 
person,  as  applicable  to  this  case.  A  bare 
fear  of  any  of  these  offenses  to  prevent  which 
the  homicide  is  alleged  to  have  been  commit- 
ted shall  not  be  sufficient  to  justify  the  killing. 
It  must  appear  that  the  circumstailces  were 
sufficient  to  excite  the  fears  of  a  reasonable 
man,  and  that  the  party  killing  really  acted 
under  the  influence  of  these  fears,  and  not  in 
a  spirit  of  revenge."  Again:  "If  a  person 
kill  another  in  his  defense,  it  must  appear 
that  the  danger  was  so  urgent  and  pressing 
at  the  time  of  the  killing  that,  in  order 
to  save  his  own  life,  the  killing  of  the  other 
was  absolutely  necessary;  and  it  must  also 
appear  that  the  person  killed  was  the  assail- 
ant, or  that  the  slayer  had  really  and  in  good 
faith  endeavored  to  decline  any  further  strug- 
gle before  the  niortal  blow  was  given,  or  that 
the  deceased  was  manifestly  Intending  or  en- 
deavoring, by  violence  or  surprise,  to  commit 
a  felony  upon  him."  Now,  this  charge  quali- 
fied the  right  of  self-defense  as  laid  down  in 
Pen.  Code  1895,  H  70,  71,  by  the  more  exact- 
ing limitations  of  Justifiable  homicide  under 
section  73.  This  charge  was  calculated  to 
Impress  the  Jury  with  the  fact  that  the  law. 
of  Justifiable  homicide  would  not  give  the 
right  in  self-defense  to  slay  one  who  was 
manifestly  Intending  and  endeavoring  by  vio- 
lence or  surprise  to  commit  a  felony  on  his 
person,  unless  it  also  appeared  that  the  de- 
ceased was  the  assailant,  that  the  slayer  had 
really  and  In  good  faith  endeavored  to  de- 
cline finy  further  struggle  before  the  mortal 
blow  was  given,  and  that  at  the  time  of  the 
killing  the  danger  was  so  urgent  and  pressing 
that,  in  order  to  save  his  own  life,  the  killing 
was  absolutely  necessary.  This  is  not  the 
law,  and  imposes  upon  one  who  is  entirely 
faultless,  and  who  exercises  his  right  of  self- 
defense  under  sections  70  and  71,  the  greater 
burden  imposed  upon  one  who  is  not  without 
•fault,  but  who  voluntarily  enters  into  a  dead- 
ly mutual  combat,  and  who  therefore  must 
show,  in  order  to  Justify  the  killing  of  his  ad- 
versary, an  absolute  necessity  to  do  so  to 
save  his  own  life.  It  is  true  that  the  Judge 
further  on,  in  applying  the  law  to  the  conten- 
tions of  the  parties,  restricted  his  charge  to 
the  law  of  Justifiable  homicide  as  laid  down  in 
Pen.  Code  1895,  §S  70,  71.  But  we  do  not 
think  this  corrected  the  erroneous  intermin- 
gling of  the  Code  sections,  but  rather  tended  to 
add  to  the  confusion  of  the  Jury  on  the  sub- 
ject 


2.  It  is  also  insisted  tliat  the  court  erred  in 
the  manner  in  which  he  charged  the  three 
Code  sections  under  consideration*  They 
were  all  charged  together  and  in  immediate 
connection  with  each  other,  and  without 
drawing  any  distinctions  between  the  sec- 
tions as  constituting  different  kinds  of  justi- 
fiable homicidoL  We  think  this  exception  la 
well  takei.  There  may  be  cases  of  homicide 
when  it  would  be  entirely  proper  to  charge 
all  three  of  these  sections  to  meet  different 
theories  presented  by  the  evidence ;  but,  when- 
ever it  is  proper  to  do  so,  the  court  should 
by  specific  instructions  make  clear  to  the 
jury  the  application  of  each  section  to  the- 
dlfferent  theories  arising  from  the  facts  and 
circumstances  of  the  particular  case. 

3.  In  our  opinion  there  was  no  evidence  in 
this  case  that  required  the  court  to  give  In 
charge  the  law  of  voluntary  manslaughter. 
If  the  evidence  relied  on  by  the  state  for  a 
conviction  was  the*  truth  of  the  case,  the  ac- 
cused was  guilty  of  murder.  If  the  state- 
ment of  the  accused  and  the  evidence  in  bis 
behalf  was  the  truth  of  the  case,  he  was  not 
guilty  of  any  offense,  but  his  defense  of  justi- 
fiable homicide  was  fully  sustained.  There 
is  no  fact  or  circumstance  in  the  record  upon 
which  a  verdict  for  voluntary  manslaughter 
can  be  legally  predicated,  and  such  verdict 
should  be  set  aside  as  contrary  to  law,  Me- 
Beth  V.  State,  122  Ga.  737,  50  S.  E  931; 
Berry  ▼.  State,  122  6a.  429,  50  S.  E.  345;  Tol- 
birt  V.  State,  119  6a.  970,  47  S.  B«  544. 

Judgment  reversed. 

(2  OfU  App.  431.) 
DAVIDSON  &  6RINSTEAD  v.  WAXEL- 
BAUM &  BRO.    (No.  446.) 
(Court  of  Appeals  of  Ceorgia.    Aug.  8,  1907.) 

1.  Pabtwbrship— Bvidbnc»--Declabations. 

While  the  testimony  of  an  alleged  partner 
is  competent  to  prove  uie  fact  of  partnership, 
ills  mere  declaration,  written  or  spoken,  is  not 
admissible  for  that  purpose.  Abel  v.  Jarratt, 
28  S.  E.  453,  100  6a.  732. 

[Ed.  Note.— For  cases  in  point,  see  C)ent.  Dig. 
vol.  38,  Partnership,  §  70.] 

2.  Sams. 

Where  there  is  Independent  prima  facie 
proof*bf  a  partnership,  the  declarations  of  ei- 
ther one  of  the  alleged  partners,  written  or 
spoken,  are  admissible  in  corroboration.  Ham 
V.  Brown,  58  S.  E  316;  Jones  v.  Harrell,  35 
S.  E  690,  110  6a.  380. 

3.  Errob,  Writ  of  —  Instructions  —  Excep- 
tions. 

A  general  exception  to  the  charge  as  not  be-  , 
ing  ''full  enough  to  clearly  explain  to  the  jury 
the  law  as  to  the  distinction  between  a  corpora- 
tion and  a  partnership,  and  did  not  fully  set 
forth  the  contention  of  the  defendant,"  is  not 
sufBciently  specific  and  presents  no  question  for 
the  determination  of  this  court.  Austell  v. 
James,  22  S.  E.  953,  97  6a.  334 ;  Chambers  v. 
Walker,  6  S.  E.  165,  80  6a.  642;  Foote  v.  Kel- 
ley,  55  S.  E.  1045,  126  6a.  799. 

4.  Trial— Instructions.    • 

The  written  request  to  charge,  in  so  far  as 
it  is  sound,  is  covered  by  the  general  charge  ia 
much  clearer  and  more  pertinent  language. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Digi 
vol.  46,  Trial,  $$  651-669.] 
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6.  Samb. 

The  entire  charge  in  this  caae  is  a  fall  and 
fair  presentation  of  tlie  issues  involved,  and  the 
law  applicable  thereto.  The  assignments  of  er- 
tor  are  wholly  without  merit,  and  the  yerdict  is 
amply  supported  by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judge. 

ActloD  between  Davidson  &  Orinstead  and 
-Wazelbaum  &  Bro.  From  the  judgment, 
Davidson  &  Grinstead  bring  error.    Affirmed. 

S.  W.  Sturgis  and  Jas.  A.  Thomas,  for 
plaintiff  in  error.  Hardeman  &  Jones,  for 
defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(2  Ga.  App.  432) 

DAVIDSON  &  GBINSTEAD  v.   WAXEL- 
BAUM  CO.    (No.  447.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 
Partnership— Evidence. 

This  case  is  controlled  by  the  decision  this 
day  rendered  in  No.  446  between  Davidson  ▼. 
Waxelbaum,  58  S.  E.  687, 
(Syllabus  by  the  C3oart.) 

Error  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judge. 

Action  between  Davidson  &  Grinstead  and 
the  Waxelbaum  Company.  From  the  judg- 
ment, Davidson  &  Grinstead  bring  error.  Af- 
firmed. 

•S.  W.  Sturgis  and  Jas.  A.  Thomas,  for 
plaintiff  in  error.  Hardeman  &  Jones,  for 
defendant  in  error. 

HILL»  G.  J«    Judgment  affirmed* 


(2  Oa.  App.  470) 

GOODWYN  ▼.  CENTRAL  OF  GEORGIA  RY. 

CO.    (No.  336.) 
(Court  of -Appeals  of  Georgia.    Sept  19,  1907.) 

1.  Evidence— Heabsat— Deolabations  as  to 

Pain. 

The  declaration  of  the  plaintiff,  made  to  a 
physician,  that  he  felt  no  sensation  of  pain  re- 
sulting from  sticking  a  needle  into  his  finger, 
does  not  fall  within  any  of  the  ezceptiona  to  the 
rule  as  to  hearsay,  and  was  properly  excluded. 
Atlanta  Street  Railroad  Company  v.  Walker, 
93  Ga.  4(J3.  21  S.  E.  48;  Broyles  v.  Prjsock,  97 
Ga.  643.  25  S.  E.  389;  Atlanta.  K.  &  N.  Ry.  Co. 
7.  Gardner,  122  Ga.  82,  49  S.  E.  818.  Espe- 
cially was  there  no  error  in  excluding  the  dec- 
larations of  the  plaintiff  as  to  his  physical  symp- 
toms and  suffering,  which  were  no  part  oi  the 
rcR  gestae  of  the  injury,  when  the  plaintiff  him- 
self as  a  witness  fully  described  the  character 
and  extent  of  his  injuries.  "The  higher  and  bet- 
ter evidence  is  that  of  the  person  who  has  actual 
knowledge  of  the  truth  of  the  pains  and  other 
feelings  to  which  the  complaint  relates."  At- 
lanta Street  II.  R.  O).  v.  Walker,  supra. 

[Ed.  Note.— For  cases  in  point,  see  (3ent.  Dig. 
vol.  20,  Evidence,  §§  1061,  1062,  2323;  vol.  3, 
Appeal  and  Error,  (  2915;  vol.  37,  Negligence, 
I  6.] 


2.  Ebbob,  Wbit  of— EXCXT7&I0N  or  Bvidbuck. 

An  objection  that  the  ccurt  erred  in  refus- 
ing to  allow  a  witness  to  answer  a  question 
asked  on  the  direct  examination  will  not  be 
considered,  where  the  expected  answer  is  not 
set  out,  80  that  the  court  can  determine  whether 
the  evidence  would  have  been  admissible.  Ha- 
gerstown  Steam  Engine  Co.  v.  Grizzard,  86  Ga. 
574,  12  S.  E.  939. 
8.  Evidence— £ZPEBT»— Opinions. 

The  testimony  of  the  engineer  of  the  back- 
ing train  that  at  the  time  he  struck  the  car  in 
which  plaintiff  was  at  work  he  was  moving  back 
at  the  usual  speed  necessary  for  switching  and 
making  couplings  of  that  character  waa  properly 
admitted.  Civ.  Code  1895,  §  5287. 
4s.  Negliqence— Obdinabt  Cabx  —  Reasona- 
ble Diligence. 

The  court  instructed  the  jury  that  the  law 
required  the  defendant  railroad  company  to  show 
that  at  the  time  of  the  inju^  its  agents  and 
servants  were  in  the  exercise  of  "ordinary  care." 
instead  of  charging  the  rule  of  diligence  in 
the  language  of  section  2321,  Civ.  Code  1895. 
to  wit,  "all  ordinary  and  reasonable  care  and 
diligence."  The  words  "ordinary  care**  embody 
the  same  degree  of  diligence  as  the  words  "ordi- 
nary and  reasonable  care  and  diligence,**  and 
have  sul)stantially  the  same  significance.  The 
words  "ordinary"  and  "reasonable,"  descriptive 
of  diligence,  are  synonymous,  and  ai^e  used  inter- 
changeably in  statutes  and  by  the  courts.  Espe- 
cially is  this  true  when  the  court  defined  cor- 
rectly the  meaning  of  "ordinary  care"  in  a 
proximate  portion  of  the  charge. 

5.  Same. 

The  court  charged  the  jury  that  "ordinary 
care"  is  "that  care  that  a  prudent  man  would 
exercise  under  like  or  similar  circumstances." 
The  use  of  the  word  "a,"  instead  of  the  word 
"every,"  made  no  material  change  in  the  defini- 
tion, and  could  not  have  misled  the  jury. 

6.  Dahaoes— MeAbube  of  Damaobb— Instbuc- 

TI0N8. 

The  court  instructed  the  jury  as  follows: 
"The  plaintiff  alleges,  and  asks  for  damages  for, 
pain  and  suffering.  In  determining  the  ques- 
tion as  to  whether  you  will  allow  damages  for 
pain  and  suffering,  the  court  can  give  you  no 
rule.  There  is  no  rule,  except  the  enlightened 
conscience  of  intelligent,  honest  jurors.  Con- 
sidered alone,  this  instruction  would  be  error; 
but,  in  connection  with  the  entire  charge,  it  is 
clear  that  the  court  in  this  excerpt  was  referring 
to  the  measure  of  damages  for  pain  and  suffer- 
ing, and  not  to  plaintiff's  right  to  recover  dam- 
ages for  pain  and  suffering. 

7.  Ebbob,  Wbit  op— Review. 

The  other  assignments  of  error  are  wholly 
without  merit,  and  the  verdict,  approved  by  the 
trial  court,  is  fully  warranted  by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pike  Ctounty; 
E.  J.  Reagan,  Judge. 

Action  by  R.  B.  Goodwyn  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

W.  W.  Lambdin,  R.  P.  Searson,  Jr.,  and 
Jno.  W.  Bennett,  for  plaintiff  in  error.  Hall 
&  Cleveland,  and  J.  F.  Redding,  for  defend- 
ant in  error. 

HILL,  C.  J.    Judgment  afllrmed. 

POWELL,  J.,  disqualified. 
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(2  Qa.  App.  473) 

UNDER  T.  HUTTON  &  GIBBS.    (No.  387.) 

(Gotirt  of  Appeate  of  Georgia.    Sept  19,  1907.) 

Ebbob,  Wbit  of— Rbvibw 

No  material  error  appean.  .and  the  undis- 
puted evidence  fully  supports  tne  finding  of  the 
court. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Wrightsville ; 
Wm.  Falrcloth,  Judge. 

Action  between  J.  B.  Linder  and  Button 
&  Gibbs.  From  the  Judgment,  Linder  brings 
error.    Affirmed. 

£.  L.  Stephens,  for  plaintiff  in  error.  J* 
L.  Kent,  for  defendant  in  error. 

HlLli^  (X  J.    Judgment  affirmed. 


(2  Qa.  App.  #79) 
CAUDELL  V.  SOUTHERN  RT.  CO.    (No. 

414.) 
(Court  of  Appeals  of  Georgia.    Sept  19,  1907.) 

Tbiai/— Nonsuit. 

The  plaintiff  having  failed  to  prove  his  case 
as  laid,  the  court  should  have  awarded  a  non- 
suit. The  defendant  having  introduced  no  testi- 
mony, the  direction  of  a  verdict  in  its  favor  was 
erroneous.  Proctor  &  Gamble  Co.  v.  Blakeley 
Oil  &  Fertilizer  Co.,  57  S.  E.  879. 

[Ed.  Note—For  cases  in  point,  see  Cent  Dig 
▼01.  46,  Trial,  fi  388.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Habersham 
County;    J.  J.  Eimsey,  Judge.. 

Action  by  Ella  Caudell  against  the  South- 
em  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed, and  Judgment  of  nonsuit  ordered. 

J.  C.  Edwards  and  J.  L.  Perkins,  for  plain- 
tiff in  error.  McMillan  &  Erwin,  for  defend- 
ant in  error. 

HILL,  C.  J.  The  Judgment  is  reversed, 
with  direction  that  in  the  trial  court  a 
Judgment  of  nonsuit  be  substituted  for  the 
Judgment  rendered. 


(2  Oa.  App.  482) 

RAGLAND  ▼.  STATE.    (No.  621.) 
(Court  of  Appeals  of  Georgia.    Sept  19,  1907.) 

ABSON— EVIDENCB^BUBDEN  OF  PBOOF. 

In  cases  of  alleged  arson,  where  nothing  ap- 
pears but  the  burnmg,  the  law  presumes  that 
the  fire  was  the  result  of  accident  or  some 
providential  cause,  and  the  burden  is  on  the 
prosecution  to  overcome  this  legal  presump- 
tion and  prove  beyond  a  reasonable  doubt  the 
existence  of  a. criminal  design.  In  the  opinion 
of  a  majority  of  this  court,  the  facts  and  cir- 
cumstances in  the  record  do  not  even  tend  to 
show  that  the  fire  was  a  felonious  one,  and  the 
verdict  is  without  legal  support,  and  must  be 
set  aside  and  a  new  trial  ordered. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Campbell  Coun- 
ty; L.  S.  Roan,  Judge. 

Scott  Ragland  was  convicted  of  arson,  and 
brings  error.    Reversed. 

58S.E.-44 


J.  H.  Longino,  for  plaintiff  in  error.  Wm. 
Schley  Howard,  Sol.  Gen.,  for  the  State. 

HILL,  C  J.    Judgment  reversed. 

POWELL,  J.  (specially  concurring).  I 
think  that  the  circumstances  introduced  by 
the  state,  tending  to  show  that  the  burning 
was  not  accidental,  but  was  felonious, 
were  sufficient  to  give  "scope  for  l^itimate 
reasoning  by  the  Jury,"  and  therefore  suffi- 
cient to  support  the  verdict  as  to  that  point; 
but  I  concur  with  the  majority  of  the  court 
in  holding  that  the  circumstances  by  which 
the  state  claims  to  have  connected  the  de- 
fendant  with  the  crime  are  too  wholly  in- 
conclusive to  Justify  a  verdict  of  guilty. 


(S  Ga.  App.  4M) 
LUNSFORD  et  al.  v.  STATE.    (No.  610.) 
(Court  of  Appeals  of  Georgia.    Sept.  19,  1907.) 

1.  Cbiminal  Law— Evidence— Review. 

The  verdict  against  W.  B.  Lunsford  is 
wholly  without  any  evidence  to  support  it  and 
is  therefore  contrary  to  law. 

[Ed.  Note.-^For  cases  in  point,  see  Cent  Ddg. 
vol.  15.  Criminal  Law,  §  3075.1 

2.  Same— Examination  op  Witnesses. 

The  examination  of  two  of  the  witnesses 
was  conducted  by  the  trial  judge  in  such  man- 
ner as  to  violate  the  spirit  of  section  4334  of  the 
Civil  Code  of  1895,  as  construed  by  this  court 
in  Sharpton  v.  State,  1  Ga.  App.  542,  57  S.  a 
929,  and  a  new  trial  is  ordered  for  both  .de- 
fendants. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  1^.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Worth  County; 
W.  N.  Spence,  Judge. 

W.  B.  Lunsford  and  others  were  ^convicted 
of  crime,  and  bring  error.    Reversed. 

Payton  &  Hay,  for  plaintiflfs  in  error.  W, 
B.  Wooten,  Sol.  Gen.   for  the  State. 

HILL^  C  J.    Judgment  reversed. 


Ca  Ocu  App.  472) 

SIMONS  &  CO.  V.  BURT.    (No.  38a) 
(C^urt  of  Appeals  of  Georgia.    Sept  19,  1907.) 

1.  Justices   of   the    Peaoe  —  Cebtiobabi — 
Judgment. 

The  judge  of  the  superior  court  is  without 
jurisdiction  to  render  a  nnal  judgment  on  a  cer- 
tiorari, where  there  is  no  question  of  law  which 
must  finally  govern  the  case,  but  only  issues  of 
fact  are  involved. 

2.  Same. 

Where  the  judge  of  the  superior  court  is  of 
the  opinion  that  the  verdict  against  plaintiff  in 
certiorari  is  without  evidence  to  support  it  the 
proper  judgment  is  to  sustain  the  certiorari  and 
remand  the  case  for  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Muscogee  Coun- 
ty; S.  B.  Hatcher,  Judge  pro  hac. 

Attachment  by  Simons  &  Co.  against  one 
McGhee.  B.  I.  Burt  interposed  a  claim  to 
the  fund  garnished.    Verdict  finding  the  fund 
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subject  and  claimant  brought  certiorari.  Fi- 
nal judgment  for  claimant,  and  plaintiffs 
bring  error.    Reversed. 

J.  B.  Chapman  and  A.  W.  Gozart,  for  plain- 
tiffs In  error.  T.  T.  Miller  and  Ed.  Wohl- 
wender,  for  defendant  In  error. 

HILL,  O.  J.  Simons  &  Cq,,  plaintiffs  In  er- 
ror, instituted  suit  by  attachment  against  Mc- 
Ghee,  which  was  levied  by  serving  summons 
of  garnishment  on  Pou  &  Ck).  The  answer 
of  the  garnishees  admitted  an  Indebtedness 
of  $127.70.  Burt  dissolved  said  garnishment, 
claimed  the  fund,  and  traversed  the  answer 
of  the  garnishees;  and  issue  was  joined 
thereon  by  plaintiffs  in  attachment  On  the 
trial  of  the  claim  case  in  the  justice  court  to 
which  the  attachment  was  made  reti^rnable, 
a  verdict  was  rendered  finding  the  fund  sub- 
ject to  the  attachment.  The  claimant  car- 
ried the  case  to  the  superior  court  by  cer- 
tiorari. On  the  hearing,  the  certiorari  was 
sustained  by  the  judge  pro  hac  vice,  and  a 
final  judgment  entered  In  behaif  of  the 
claimant  Exceptions  were  taken  to  this 
Judgment,  because  contrary  to  law  and  with- 
out evidence  to  support  it  and  for  the  rea- 
son that  such  final  judgment  depended  up- 
on an  issue  of  fact,  there  being  no  question 
of  law  which  must  finally  govern  the  case, 
and  the  court  erred  in  rendering  it 

The  claimant  by  his  evidence  showed  that, 
before  the  attachment  was  levied  by  service 
of  the  summons  of  garnishment,  he  had 
bought  from  the  defendant  In  attachment  110 
cords  of  wood,  which  had  been  shipped  by 
his  (claimant's)  directions  to  the  garnishees, 
to  whom  claimant  had  sold  said  wood.  It 
was  contended  by  plaintiffs  in  attachment 
that  the  sale  of  said  wood  was  not  complete; 
that  there  bad  been  no  separation  and  deliv- 
ery of  the  110  cords  of  wood  by  the  defend- 
ant In  attachment  to  the  claimant,  but  that 
said  110  cords  was  a  part  of  175  or  200'  cords 
which  were  shipped  by  defendant  in  attach- 
ment to  the  garnishees.  There  was  much 
conflict  In  the  evidence  as  to  whether  the 
sale  of  the  110  cords  was  a  completed  sale,  or 
only  an  executory  contract.  There  was  al- 
so conflict  in  the  evidence  as  to  the  amount 
of  wood  shipped  to  the  garnishees.  If  the 
judge  of  the  superior  court  was  of  the  opin- 
ion that  the  evidence  preponderated  in  favor 
of  the  claimant  or  plaintiff  In  certiorari,  he 
had  the  right  in  the  exercise  of  his  discre- 
tion, to  sustain  the  certiorari  and  remand  the 
case  for  another  t^ial;  but  he  erred  in  ren- 
dering a  final  judgment  This  would  be  so, 
even  where  there  was  no  conflict  in  the  evi- 
dence, if  there  was  no  controlling  question 
of  law,  "because  it  could  not  be  known  with 
certainty  that  the  evidence  on  another  trial 
would  be  the  same."  Williams  v.  Bradfleld, 
116  Ga.  705,  43  S.  B.  57;  Bass  Dry  Goods 
Co.  V.  Electric  Storage  Battery,  123  Ga.  640, 
51  S.  B.  579. 

We  think,  therefore,  that  the  court  erred  In 


rendering  a  'final  judgment  for  the  dainuint, 
and  we  reverse  this  judgment  sud  direct 
that  the  case  be  remanded  to  the  justlM 
court  for  a  new  trial. 
Judgment  reversed. 

(8  Ga.  App.  420) 
VANCE  V.   STATE.    (No.  242.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

CoNSTrrnnoNAL  Law— Equal  Pbotection  of 

Laws. 

This  court  having  dul:^  certified  to  the  Su- 
preme Court  the  constitutional  questions  made 
in  the  bill  of  exceptions,  and  that  court  having 
decided  that  the  act  of  1903  (Acts  1903,  pp.  90, 
91),  under  which  plaintiff  in  error  was  convict- 
ed, was  not  contrary  to  the  provisions  of  the 
Constitution  on  any  of  the  grounds  stated,  and 
there  being  no  other  assignment  of  error,  the 
judgment  of  the  trial  court  is  affirmed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  711.] 

(Syllabus  by  the  Ck>urt) 

Error  from  City  (Dourt  of  Americus;  G.  R. 
Crisp,  Judge. 

Governor  Vance  was  convicted  of  fraudu- 
lently procuring  money  under  contract  of  em- 
ployment, and  brings  error.  Case  certified  to 
Supreme  Ck)urt,  and  answers  certified.  57 
S.  El  889.    Judgment  affirmed. 

Williams  &  Harper,  for  plaintiff  In  error. 
Zach  Childers,  Sol.,  and  F.  A.  Hoop«r»  SoL 
Gen.,  for  the  State. 

HILL,  O.  J.    Judgment  affirmed. 


(2  Ga.  App.  421) 
McLENDON  BROS.  V.  FINCH.  (No.  880.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

1.  Covenants— Implied  Covenants— Sale  of 
Standino  Timber. 

A  conveyance  of  standing  timber  for  saw- 
mill purposes  being  a  sale  of  real  estate,  and 
not  a  lease,  the  provisions  of  Civ.  Code  1805,  S 
8613,  that  'Mn  a  sale  of  land  there  is  no  implied 
warranty  of  title,''  are  applicable  thereto. 
Where  the  vendor  has  given  such  a  conveyance 
containing  no  covenant  of  warranty,  and  has 
tBiken  purchase-money  notes  from  the  vendee, 
the  latter  cannot  defend  against  a  suit  upon  the 
notes  by  any  plea  predicated  upon  the  theory  of 
a  breach  of  an  implied  covenant  of  quiet  enjoy- 
ment under  such  instrument. 

2.  Evidence  —  Parol    Evidence    Affectino 
Deed. 

While  a  vendee  may  recover  from  his  ven- 
dor, who  includes  in  a  subsequent  conveyance  to 
a  third  person  the  land  already  sold  (upon  the 
theory  of  money  had  and  received),  such  portion 
of  the  consideration  of  the  second  conveyance 
as  is  represented  by  the  land  so  improperly  in- 
cluded (Niles  V.  Groover,  78  Ga.  461,  3  S.  Ei. 
899).  it  is  competent  for  the  vendor  to  show  that 
the  land  contained  in  the  first  conveyance  was 
inserted  in  the  second  conveyance  by  mutual 
mistalce,  and  that  no  part  of  the  consideration 
of  the  second  conveyance  was  given  therefor. 

(a)  If  a  vendor  fraudulently  makes  a  second 
deed  of  conveyance  to  the  same  land,  a  cause 
of  action  ez  delicto  will  arise  in  favor  of  the 
first  vendee,  if  he  suffers  damage  thereby,  al- 
though his  conveyance  may  have  contained  nc 
covenant  of  warranty. 

(b)  Such  a  cause  of  action,  being  ex  delicto, 
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cannot  be  set  off  asralnst  a  fait  upon  promissory 
notes. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
Tol.  20,  Evidence,  §  1912 ;  yoL  4S,  Set-Off  and 
Counterclaim,  §  32.] 

3.  Election  of  REiaBDix»— Right  ow  BkJBo- 

TION. 

A  person  who  has  suffered  an  actionable 
wrong  may  pursue  any  number  of  consistent 
concurrent  remedies  against  different  persons 
until  he  obtains  satisfaction  from  some  of  them. 
He  is  not  permitted  to  pursue  inconsistent  rem- 
edies. 

(a)  No  matter  what  right  the  party  wronged 
may  have  of  electing  between  remedies  or  of 
pursuing  different  defendants  for  the  same  cause 
of  action,  when  he  once  obtains  full  satisfac- 
tion from  one  source,  his  cause  of  action  ends, 
and  he  can  assert  it  no  further. 

(b)  If  the  plaintiff  in  a  suit  brought  upon  a 

?:iven  cause  of  action  accepts  a  sum  of  money  in 
nil  settlement  thereof,  he  cannot  thereafter  set 
up  the  same  cause  of  action  against  another 
whom  he  had  the  election  of  suing  in  the  first 
instance. 

(c)  A  settlement  of  a  cause  ofi  action  by  a 
partnership  estops  the  individual  partners,  at 
least  those  who  participated  or  acquiesced  there- 
in, from  afterwards  asserting  the  same  cause 
of  action  as  their  own. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Election  of  Remedies,  {  1.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Paulding  Coun- 
ty;  A.  L.  Bartlett,  Judge. 

Action  by  J.  T.  Finch  against  McLendon 
Bros,  on  promissory  notes.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

B.  B.  L.  Whitworth  and  J.  J.  Northcutt, 
for  plaintiffs  in  error.  A.  J.  Camp  and  W. 
E.  Splnks,  for  defendant  in  error. 

POWELL,  J.  In  March,  1902,  Finch,  for 
the  consideration  of  $1,000,  sold  to  Smith  & 
Tomlin  all  of  the  timber  on  pertain  lots  of 
land,  together  with  sawmill  prlyileges,  in- 
cluding right  of  ingress  and  egress,  but  limit- 
ed the  time  within  which  the  timber  was  to 
be  cut  and  the  privileges  exercised  to  two 
years  from  date.  The  instrument  of  convey- 
ance contained  no  clause  of  warranty.  As 
a  part  of  the  transaction  Smith  &  Tomlin 
gave  promissory  notes  for  the  purchase  mon- 
ey of  the  timber.  In  September,  1902,  Smith 
&  Tomlin  transferred  their  conveyance  to 
McLendon  Bros.,  and  Finch  took  the  notes  of 
the  latter  partnership  In  lieu  of  the  notes 
of  the  former.  Afterwards  the  partnership 
of  McLendon  Bros.  &  Smith,  composed  of 
the  same  persons  as  the  partnership  of  Mc- 
Lendon Bros,  with  the  addition  of  Smith, 
acquired  the  conveyance;  but  the  record  is 
silent  as  to  Just  how  this  was  done.  In 
May,  1903,  the  East  &  West  Railroad  Com- 
pany sought  to  condemn  a  right  of  way 
through  the  lands  on  which  the  timber 
stood;  and,  to  avoid  the  statutory  proceed- 
ings. Finch,  in  consideration  of  $800.  ezecut- 
sd  and  delive]:^d  to  the  railroad  company  a 
warranty  deed  to  the  strip  of  land  sought 
as  a  right  of  way,  and  made  no  exception  as 
to  the  timber.   At  the  time  this  conveyance 


was  executed  McLendon  Bros.  &  Smith  were 
in  possession  of  the  timber  and  were  actual- 
ly engaged  in  cutting  it  The  railroad  com- 
pany proceeded  to  open  and  grade  its  right 
of  way,  and,  in  addition  to  cutting  down 
a  considerable  quantity  of  the  timber,  also 
impeded  the  ingress  and  egress  to  and  from 
the  mill  and  timber  of  McLendon  Bros,  iflb 
Smith;  and  this  partnership  brought  suit 
against  the  railroad  company  for  these  dam- 
ages. In  settlement  of  this  suit  the  railroad 
company  paid  to  McLendon  Bros.  &  Smith 
$425,  and  took  from  them  a  receipt  in  full 
for  all  damages  done  by  the  cutting  of  the 
right  of  way.  Subsequently  to  this  transac- 
tion Finch  sued  McLendon  Bros,  upon  the 
notes  which  they  had  given  for  the  timber. 
In  defense  to  this  action  several  pleas  were 
filed,  all  of  them  based  upon  the*  fact  that 
Finch  had  executed  the  deed  to  the  railroad 
company  without  excepting  the  timber  and 
milling  rights  previously  conveyed.  They 
first  set  up  the  transaction  as  a  plea  of  fail- 
ure of  consideration,  asserting  that  the  sec- 
ond conveyance  was  a  violation  of  the  form- 
er contract,  anti  that  through  the  violation 
of  this  contract  the  defendants  had  been 
damaged  in  a  sum  far  in  excess  of  the 
amount  due  on  the  notes,  by  reason  of  the 
fact  that  the  railroad  company  had  destroy- 
ed their  timber  and  mill  rights,  and  that 
the  consideration  of  the  notes  had  therefore 
failed.  They  also  set  up  the  same  transac- 
tion in  the  form  of  a  plea  of  recoupment, 
and  prayed  judgment  for  the  excess  of  the 
damages  above  the  amount  of  the  notes. 
They  further  set  up  that,  in  conveying  the 
land  to  the  railroad  company.  Finch  had  also 
conveyed  the  timber;  that  the  timber  con- 
veyed was  of  the  value  of  $500;  that,  this 
amount  of  money  having  been  received  by 
Finch  for  timber  belonging  to  defendants,  he 
should  in  equity  and  good  conscience  ac- 
count to  them  for  it;  and  they  therefore 
prayed  a  set-off  of  this  amount  It  appear- 
ed from  the  testimony  that  the  railroad  com- 
pany had  notice  of  the  timber  conveyance 
at  the  date  on  which  they  bought  the  right 
of  way,  and  that  no  part  of  the  $800  consid- 
eration was  paid  on  account  of  the  timber. 
The  defendants  objected  to  this  testimony,  so 
far  as  it  went  to  show  that  Finch  had  re- 
ceived no  consideration  for  the  timber,  on 
the  ground  that  it  contradicted  the  recitals 
of  the  deed  from  Finch  to  the  railroad  com- 
pany, which  asserted  that  in  consideration 
of  $800  Finch  conveyed  the  land  and  did  not 
except  the  timber.  The  court  directed  a  ver- 
dict for  the  plaintiff,  and  the  defendants 
bring  error. 

1,  The  relation  between  the  parties  to  a 
conveyance  whereby  the  one  sells  to  the 
other  the  timber  on  land  is  that  of  vendor 
and  vendee,  and  not  that  of  landlord  and 
tenant;  and  the  conveyance  is  a  deed,  and 
not  a  lease,  although  the  time  within  which 
the  timber  is  to  be  cut  and  removed  is  limit- 
ed to  less  than  five  years.    Baxter  v*  Mattox, 
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106  6£U  344,  32  S.  E.  ^;  McRae  v.  Still  well, 
111  Ga.  65,  36  S.  B.  604,  55  L.  R.  A.  513; 
Morgan  y.  Perkins,  d4  Ga.  353,  21  S.  E.  574 ; 
Goody  T.  Gress  Lumber  Co.,  82  Ga.  793,  10 
S.  E.  218.  In  cases  of  landlord  and  tenant, 
no  estate  passes  out  of  the  landlord  further 
than  a  mere  usufruct,  which  is  not  assign- 
aMe  without  the  landlord's  consent..  Civ. 
Code  1895,  f  3115.  The  conveyance  of  tim- 
ber, on  the  other  hand,  authorizes  the  gran- 
tee, not  merely  to  use  It  and  return  it,  but 
to  take  it  away,  sell  it,  and  otherwise  jws- 
sess  it  The  time  limit  within  which  the 
timber  must  be  removed  is  not  a  limitation 
directly  upon  the  estate  owned  in  the  timber, 
but  upon  the  concurrent  license  of  ingress 
and  egress  necessary  to  the  use  of  the  tim- 
ber. These  conveyances  are  further  distin- 
guishable firom  leases,  by  reason  of  the  fact 
that  they  are  assignable  without  the  consent 
of  the  grantor.  McRae  v.  Stillwell,  111  Ga. 
65,  36  S.  E.  604,  55  L.  R.  A.  513 ;  Baxter  y. 
Mattox,  106  Ga.  355,  32  S.  B.  94.  The  con- 
veyance from  Finch  to 'Smith  &  Tomlin,  be- 
ing a  deed  and  not  a  lease,  is  within  the  pur- 
view of  Civ.  Code  1895,  $  3613,  that  "in  a 
sale  of  land  there  is  no  implied  warranty  of 
title."  It  is  to  be  treated  as  a  quitclaim 
deed.  McDonald  v.  Beall,  55  Ga.  289  (9, 
10)  ;  Wright  v.  Shorter,  56  Ga.  72  (4,  5) ; 
McDonough  v.  Martin,  88  Ga.  675,  16  S.  B. 
59,  18  L.  R.  A.  343;  Nathans  v.  Arkwright, 
66  Ga.  186.  Whether  It  is  such  a  deed  as 
falls  within  the  purview  of  Civ.  Code  1895, 
§  3609,  which  provides  that  a  title  after  ac- 
quired by  the  vendor  inures  to  the  benefit  of 
the  vendee,  is  not  in  point  in  this  case  and 
is  not  decided.  See  Morrison  v.  Whiteside, 
116  Ga.  459,  42  S.  E.  729;  and  Taylor  v. 
Wainman,  116  Ga.  795,  42  S.  E.  58.  But  it 
has  no  express  contract  of  warranty,  and 
none  will  be  implied.  This  conveyance  be- 
ing a  deed,  and  not  a  lease,  this  case  is  dis- 
tinguishable from  Perry  v.  Wall,  68  Ga.  70, 
and  Williams  v.  George,  104  Ga.  599,  30  S. 
B.  751 ;  for  statutes  declaring  **that  no  cove- 
nants shall  be  implied  in  a  conveyance  of 
real  estate  have  been  considered  as  not  ap- 
plying to  leases,  because  they  are  not  con- 
veyances of  real  estate  within  the  meaning 
of  the  statute."  Brewster  on  Conveyancing, 
§  211.  The  case  Is  likewise  distinguishable 
from  Sanderlin  v.  Willis,  94  Ga,  171,  21  S. 
B.  291,  and  Gibson  v.  Carreker,  91  Ga.  617, 
17  8.  B.  965;  for  in  those  cases  there  was 
involved  the  breach  of  the  express  covenant 
of  a  bond  for  title. 

We  have  thus  defined  the  character  of  the 
timber  conveyance  executed  by  Finch  to  Mc- 
Lendon  Bros.,  as  prefatory  to  the  statement 
that,  since  it  contained  no  covenant  of  war- 
ranty and  since  none  will  be  implied.  Finch 
committed  no  contractual  breach  by  his  sub- 
sequent deed  to  the  railway  company.  Finch 
having  committed  no  contractual  breach  in 
executing  the  second  conveyance,  It  follows 
that  the  court  did  not  err  in  disregarding 
such  of  the  defendant's  pleas  as  were  neces- 


sarily founded  upon  this  theory.  This  Is 
especially  applicable  to  the  plea  of  recoup- 
ment. Further,  as  to  the  plea  of  failure  of 
consideration,  let  us  inquire  as  to  what  was 
the  consideration  of  the  notes.  It  was  the 
execution  of  the  timber  conveyance  by  Finch 
and  the  passage  of  the  title  to  the  timber 
from  him  to  his  grantees.  Has  this  consid- 
eration failed  in  any  respect?  It  is  not  in- 
sisted that  the  conveyance  was  not  executed, 
or  that  the  title  did  not  pass.  The  title  did 
pass,  and  it  is  not  shown  to  have  failed  in 
the  slightest  degree;  for,  when  it  came  into 
conflict  with  the  railroad  company's  subse- 
quent deed,  it  prevailed  and  damages  were 
recovered  for  an  invasion  of  it  Tuere  was, 
therefore,  no  failure  of  consideration. 

2.  As  to  the  plea  in  wlilch  the  defendants 
sought  to  set  off  a  portion  of  the  money  re- 
ceived by  Finch  from  the  railway  company 
on  the  theory. of  money  had  and  receiveu  by 
him  for  their  benefit,  we  will  proceed  to  dis- 
cuss  this  point  for  the  moment,  without  ref- 
erence to  the  fact  that  the  defendants,  in- 
stead of  ratifying  the  deed  Finch  made  to 
the  railroad  company,  repudiated  it  and  as- 
serted their  superior  title,  and  took  payment 
from  the  company  In  settlement  for  the  val- 
ue of  the  timber  taken.    In  Niles  v.  Groover, 
78  Ga.  461,  3  S.  E.  899,  the  Supreme  Court 
held:    "Where  an  owner  of  land  sold  a  por- 
tion thereof  and  subsequently  sold  a  right 
of    way    to    a    railroad    company    passing 
through  both  his  own  land  and  that  which 
he  had  previously  sold,  in  an  action  for  mon- 
ey had  and  received,  brought  by  a  person 
holding  by  conveyances  under  the  original 
vendee  against  such  vendor,  she  would  be 
entitled  to  recover,  not  merely  the  value  of 
the  land  so  illegally  sold  by  the  vendor  as 
a  right  of  way,  but  the  amount  received  by 
him  for  that  portion  of  the  land  belonging 
to  her  which  he  thus  sold;    and  if,  in  the 
sale  to  tne  railroad  company,  all  parts  of 
the  land  conveyed  by  him  were  treated  as 
equally  valuable,  and  the  purchase  money 
was  paid  as  a  gross  sum,  then  the  plalntifT 
would  be  entitled  to  recover  a  proportion  of 
the   purchase   money   corresponding  to  the 
proportion  in  which  she  held  the  land  sold 
as  to  quantity."    In  that  case  the  deed  from 
Niles  under  which  Mrs.  Groover  claimed  was 
not  recorded,  and  the  subsequent  deed  made 
to   the  railway    company   was  supeiior  to 
hers,  so  that  no  redress  was  left  to  her  other  . 
than  to  demand  that  Niles  pay  her  the  mon- 
ey which  he  had  received  from  the  sale  of 
her  land.    We  think,  as  to  the  case  at  bar, 
that  if  Finch  had  received  from  the  railway 
company  any  money  on  accoimt  of  a  sale  of 
the  timber  belonging  to  the  defendants,  they 
might  have  ratified  the  sale  and  have  held 
him  responsible  for  so  much  money  as  be 
received  on  that  account    But  under  the  tes- 
timony no  sum  was  received  by  Finch  on  ac- 
count of  the  timber ;  and  this  testimony  was 
competent,  for  it  did  not  contradict  the  deed, 
but  merely  explained  the  recital  as  to  the 
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consideration.  See  Civ.  Code  1895»  I  8590. 
And  compare  Delvin  od  Deeds  (2d  Ed.)  | 
886.  Since  the  plaintiff  received  no  money 
from  the  sale  of  property  belonging  to  the 
defendant,  the  plea  of  set-off  on  this  ground 
necessarily  fell. 

We  do  not  mean  to  say  that  a  vendor  may 
not  become  responsible  to  his  vendee  by  the 
execution  of  a  second  deed  covering  the  same 
property,  even  though  the  first  conveyance 
be  by  quitclaim  only.  One  "who  fraudulent- 
ly makes  a  second  deed  of  conveyance  to  any 
land  or  real  estate*'  is  not  only  guilty  of  a 
crime  (Pen.  Ck>de  1895,  |  669),  but  commits 
an  actionable  wrong  against  the  person  injur- 
ed. In  this  case,  if  Finch,  having  conveyed 
the  timber  to  the  defendants,  although  by  on- 
ly a  quitclaim  deed,  had  deeded  the  land,  not 
omitting  the  timber,  to  the  railroad  company, 
and  it  had  taken  as  a  purchaser  without  no- 
tice, the  defendants  would  have  had  a  cause 
of  action  against  him;  but  it  would  have 
sounded  in  tort,  and  not  ex  contractu.  The 
plaintiff's  action  upon  the  notes  being  pure- 
ly ex  contractu,  the  defendants  could  not 
set  off  against  it  a  cause  of  action  arising 
in  their  favor  from  the  plaintiff's  having 
made,  even  though  fraudulently  and  tortious- 
ly  and  to  their  damage,  a  second  deed;  for 
a  cause  of  action  arising  ex  delicto  cannot 
be  set  off  against  an  action  ex  contractu* 
Civ.  Ck>de  1895,  $  4944;  McKleroy  v.  Sew- 
ell,  73  6a.  659, 

3.  So  far  we  have  discussed  the  questions 
as  if  the  defendants  in  the  court  below  had 
never  received  satisfaction  for.  these  very 
damages  by  which  they  sought  to  defeat  or 
diminish  the  plaintiff's  cause  of  action* 
However,  it  appears  from  the  record  that 
McLendon  Bros.  &  Smithy  a  firm  composed  of 
the  defendants  and  another,  had  sued  the 
railroad  company  for  a  recovery  of  these 
very  damages,  and  had  accepted  a  sum  of 
jnoney  in  full  settlement  of  the  cause  of  ac- 
tion. That  there  can  be  bat  one  satisfaction 
for  the  same  cause  of  action  is  elementary, 
and  the  justness  of  the  rule  must  appeal  to 
every  one  not  possessed  of  "an  unnatural  in- 
sensibility to  the  essential  fitness  of  things." 
No  matter  what  right  of  election  the  plaintiff 
may  have  as  to  choice  of  remedies,  or  as  to 
whom  he  shall  sue  or  join  as  parties  defend* 
ant  or  as  to  waiving  tort  and  suing  on  con- 
tract ;  still,  when  once  he  has  received  satis- 
faction for  the  cause  of  action,  his  right  to 
further  sue  in  any  form  forever  ends.  "A 
plaintiff  may  pursue  any  number  of  consist- 
ent concurrent  remedies  against  different  per- 
sons until  he  obtains  satisfaction  from  some 
of  them.*'  Civ.  Ck)de  1895,  %  4945.  He  is  not 
permitted  to  pursue  inconsistent  remedies. 
Equitable  Life  Assurance  Society  v.  May,  82 
Ga.  646,  9  S.  E.  597.  A  careful  reading  of 
the  opinion  by  Chief  Justice  Bleckley  in  the 
case  just  cited,  and  an  application  of  the 
principles  there  outlined,  will  make  it  plain 
that  it  is  utterly  inccnsistent  that  McLendon 
Bros,  should  sue  and  recover  from  the  rail- 


road company  on  the  theory  that  the  convey- 
ance which  they  held  to  the  timber  was  per- 
fect as  title  and  superior  to  the  deed  of  the 
railroad  company,  and  then  afterwards  seek 
to  recoup  or  set  off  against  Finch,  on  the 
theory  that  the  second  conveyance  impaired 
or  invalidated  the  first  conveyance;  and 
likewise  It  Is  inconsistent  that  they  should 
sue  and  recover  from  the  railroad  company 
on  the  theory  that  its  payment  to  Finch  for 
the  timber  afforded  no  protection  against 
their  prior  title,  and  afterwards  seek  to  ap- 
propriate to  their  benefit,  as  money  had  and 
received  to  their  use  any  portion  of  the  sum 
so  paid  to  Finch  by  the  company.  Nor  is  it 
any  reply  to  an  application  of  this  principle 
that  in  the  settlement  with  the  railroad  com-  ' 
pany  McLendon  Bros,  and  their  partner  ac- 
cepted less  than  the  amount  sued  for  and 
less  than  the  actual  damage  done  them. 
There  is  no  intimation  that  the  settlement 
was  unfair  or  fraudulent.  They  voluntarily 
accepted  the  sum  in  full  satisfaction.  They 
pursued  their  action  until  the  defendant 
therein  tendered  in  settlement  a  sum  which 
their  judgment  dictated  they  should  accept. 
Such  a  settlement  is  as  complete  an  estoppel 
against  another  suit  upon  the  same  cause  of 
action  as  a  judgment  recovered  and  paid  off 
would  have  been.  Atlanta  Elevator  (Com- 
pany V.  Fulton  Mills  106  Ga.  431,  32  S.  E. 
541. 

Nor  is  application  of  this  doctrine  to  b^ 
withheld  because  the  suit  and  satisfaction 
against  the  railroad  company  was  in  favor 
of  McLendon  Bros.  &  Smith,  while  McLen- 
don Bros,  alone  are  involved  in  the  present 
transaction.  It  appears  from  the  record  that 
McLendon  Bros.,  as  well  as  their  partner. 
Smith,  participated  in  the  settlement  made 
with  the  railroad  company  and  shared  in  the 
proceeds.  This  estops  them.  Compare  Mc- 
Rae  V.  Stillwell,  111  Ga.  65,  36  S.  E.  604,  55 
L.  R.  A.  513. 

The  verdict  directed  by  the  court  was  the 
only  legal  result  of  the  casew 

Judgment  affirmed. 

• 

(1  Oa.  App.  488) 
SIMS  V.  SCHEUSSLER.     (No.  829.) 
(Ck>urt  of  Appeals  of  Georgia.    Sept.  19,  1907.) 

1.  Evidence— DocuMENTABT— Copt. 

A  copy  of  an  instrument  required  by  law 
to  be  recorded,  taken  from  the  proper  registry 
and  duly  certified,  ia  presumptive  evidence  of 
the  existence  of  an  original. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §  1318.] 

2,  Saicb— Secondabt  Evidence. 

The  proper  custodian  of  a  canceled  mort- 
gage is  the  mortgagor,  and  of  an  outstanding  un- 
canceled mortgage  is  the  mortgagee.  Where  it 
appears  that  due  notice  has  been  served  on  the 
mortgagee  to  produce  the  original  mortgage,  and 
that  the  mortgagor  resides  beyond  the  juris- 
diction of  the  court,  a  snflScient  foundation  was 
laid  to  admit  as  secondary  evidence  a  properly 
certified  copy  of  the  mortgage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  638-641J 
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8.  Bills    and    Notes  —  Etidencb—Instbuc- 

TIONS. 

The  issues  in  the  case  and  the  law  appli- 
cable thereto  were  fully,  fairly,  and  correctly 
submitted,  and  no  material  error  appears,  except 
in  the  exclusion  of  certain  testimony  set  out 
in  the  opinion. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  County ; 
Harper  Hamilton,  Judge. 

Action  by  O.  W.  Sims  against  Christine  R. 
Scheussler.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Judgment  refusing 
new  trial  reversed. 

Denny  &  Harris,  for  plaintiff  In  error.  C. 
N.  Featberston  and  Dean  &  Dean,  for  de- 
fendant in  error. 

HILL,  C.  J.  Sims  brought  suit  against 
Mrs.  Scheussler  on  a  note  made  by  her  and 
indorsed  by  her  husband.  In  her  plea  she 
admitted  the  execution  of  the  note  and  that 
the  plaintiff  was  the  holder  thereof.  She  de- 
fended on  the  ground  that  the  note  was  with- 
out legal  consideration,  and  was  made  by  her 
in  assumption  of  the  debt  of  her  husband  to 
the  plaintiff,  or  as  security  for  such  debt, 
and  was  therefore  void  and  could  not  be  en- 
forced as  to  her.  The  Jury  found  In  favor 
of  the  defendant,  and  plaintiff's  motion  for  a 
new  trial  was  overruled. 

The  evidence  in  the  record  shows  that  Sims 
and  defendant's  husband  were  partners,  en- 
gaged in  the  hardware  business,  and  that 
prior  to  the  execution  of  the  note  sued  on 
Sims  sold  his  interest  in  the  business  to 
Scheussler  for  the  balance  of  the  purchase 
price  amounting  to  $2,460.96.  These  notes 
were  not  paid  at  maturity,  and  the  note  for 
$1,200  sued  on  was  the  outcome  of  efforts 
made  by  Sims  to  collect  them.  To  this  point 
the  evidence  presents  no  conflict  The  plain, 
tiff  contended  that,  soon  after  the  sale  of 
his  interest  in  the  hardware  business  to 
Scheussler,  the  latter  gave  his  wife  a  mort- 
gage for  $6,000  on  the  whole  stock  of  hard- 
ware goods ;  that,  when  he  made  an  effort  to 
collect  his  purchase-money  notes,  he  was  met 
by  this  claim  of  the  wife;  that  he  there- 
upon employed  an  attorney  and  threatened 
to  attack  the  validity  of  this  mortgage  as 
against  his  notes;  that  in  the  negotiations 
which  followed  the  wife  finally  gave  him 
the  note  sued  on  for  the  notes  held  by  him, 
made  by  her  husband  for  the  purchase  of 
the  goods  covered  by  the  mortgage,  in  full 
settlement  of  his  claim  of  priority  of  pay- 
ment out  of  said  stock  of  goods;  that  these 
purchase-money  notes  were  thereupon  trans- 
ferred and  delivered  to  the  defendant,  and 
the  mortgage  canceled  by  a  transfer  to  the 
mortgagee  of  the  stock  of  goods,  and  that 
the  consideration  of  the  note  sued  on  was 
the  notes  made  by  Scheussler  in  payment  of 
the  hardware  stock,  and  the  settlement  of 
any  claim,  legal  or  equitable,  based  upon 
said  notes;  that  therefore  the  note  sued  on 
and  made  by  the  wife  was  for  her  own  bene- 
fit, and  to  protect  her  interest  in  the  prop- 


erty covered  by  her  mortgage.  If  this  was 
the  truth  of  the  transaction,  the  note  made 
by  the  wife  was  a  valid  contract,  and  en- 
forceable against  her  under  the  law  of  this 
state.  A  wife  can  buy  the  notes  of  her  hus- 
band, or  she  can  make  a  valid  obligation  in 
settlement  of  such  notes,  if  they  ai^arently 
constitute  a  prior  claim  against  property  de- 
rived from  her  husband  and  to  which  she 
has  title  or  Interest  Daniel  v.  Royce,  96  Ga. 
566,  23  S.  E.  493;  Lowenstein  v.  Meyer,  114 
Ga.  709,  40  S.  E.  726;  Atlanta,  etc..  Land 
Co.  V.  Austin,  122  Ga.  374,  50  S.  E.  124. 

The  defendant  denied  the  foregoing  con- 
tention of  the  plaintiff.  She  denied  that  she 
held  any  mortgage  on  the  hardware  stock,  or 
had  any  interest  in  said  stock,  or  any  claim 
against  her  husband  in  connection  with  said 
stock  of  goods.  S)ie  contended  that  the 
note  sued  on  was  made  by  her  solely  for  the 
purpose  of  paying  or  assuming  the  debt  of 
her  husband  to  the  plaintiff,  as  represented  by 
the  notes  held  by  him  against  her  husband, 
and  that  her  said  note  was  given  by  her 
as  security  for  the  payment  of  said  notes 
by  her  husband.  If  this,  contention  was  the 
truth  of  the  transaction,  the  note  was  in- 
valid and  void  as  against  the  defendant 
Civ.  Code  1895,  S  2488.  Any  contract  of  the 
wife  to  which  a,  creditor  of  the  husband  is  a 
party,  the  purpose  of  which  is  to  make  the 
wife  the  husband's  surety,  or  by  which  she 
assumes  the  payment  of  her  husband's  debt 
is  invalid,  and  cannot  be  enforced  against  her. 
Berry  v.  Goodger,  80  Ga.  620,  6  S.  B.  19; 
Nelms  V.  Keller,  103  Ga.  746,  30  S.  E.  572; 
Carlton  v.  Bank,  96  Ga.  470,  23  S.  E.  388; 
Johnson  v.  Leffler  Co.,  122  Ga.  670,  50  S.  E. 
488;  White  v,  Stocker,  85  Ga.  200,  11  S.  E. 
604 ;  Bank  of  Cartersville  v.  Bayless,  96  Ga. 
684,  23  S.  E.  851;  Chastain  v.  Peak,  111  Ga« 
889,  36  S.  E.  967. 

The  evidence  in  the  case  was  dose  and  di- 
rectly conflicting  as  to  the  material  facts, 
and  It  was  doubtful  what  was  the  real  trans- 
action between  the  parties.  Every  fact  and 
circumstance  was,  therefore,  valuable  and 
weighty  which  tended  to  support  the  conten- 
tion of  either  side.  The  learned  trial  Judge 
in  his  charge  submitted  the  issues  and  the 
law  fairly,  fully,  and  correctly.  In  our  opin- 
ion, however,  he  erred  hi  excluding  certain 
testimony  offered  by  the  plaintiff.  A  copy 
of  a  mortgage  for  $6,000,  dated  December  29, 

1886,  in  favor  of  Mrs.  Christine  R.  Scheuss- 
ler, covering  a  stock  of  hardware,  as  security 
for  a  note  of  even  date  with  the  mortgage 
and  payable  to  Mrs.  Scheussler  January  10, 

1887,  recorded  in  the  clerk's  oflice  of  the  su- 
perior court  of  Fulton  county  Janulry  24. 
1887,  and  duly  certlfled  by  the  clerk  of  said 
court,  was  offered  In  evidence  by  the  plain- 
tiff. This  certified  copy  also  showed  a  can- 
cellation of  said  mortgage  signed  by  Mrs. 
C.  R.  Scheussler  on  April  30,  1888,  in  con- 
sideration of  the  transfer  by  the  mortgagor 
to  the  mortgagee  of  a  stock  of  hardware  de- 
scribed in  the  mortgage.    This  satisfaction* 
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the  eertlfled  copy  stated,  was  entered  of  rec- 
ord December  17,  1886.  Of  course,  this  last 
date  Was  a  palpable  clerical  error.  Before 
the  certified  copy  of  the  mortgage  and  note 
was  offered  in  evidence,  proof  was  made 
that  the  defendant  had  been  duly  served  with 
notice  to  produce  the  original,  and  that  she 
had  responded  that  she  was  unable  to  com- 
ply, and  denied  the  existence  of  the  original, 
or  that  It  had  ever  been  in  her  possession  or 
<:ontrol.  The  court  excluded  this  testimony 
on  the  ground  that  there  was  no  proof  of 
the  existence  of  the  original.  We  think  this 
was  error.  Clearly  the  ground  upon  which 
the  ruling  was  based  was  erroneous.  If  the 
testimony  was  for  any  reason  inadmissible, 
the  reason  for  Its  exclusion  would  be  imma- 
terial. In  our  opinion,  under  the  facts  be- 
fore the  trial  court,  this  testimony  was  com- 
petent If  the  mortgage  in  question  had  been 
paid  off  and  canceled,  the  proper  custodian 
was  the  mortgagor.  The  defendant  denied 
the  existence  of  the  original,  but  insisted  that, 
if  a  genuine  original  had  ever  existed,  the 
entry  from  the  record  showed  that  It  had 
been  paid  before  the  giving  of  the  note  sued 
on,  and  the  testimony  was,  therefore,  not 
relevant  and  material.  If  the  mortgage  had 
been  paid  off,  its  proper  custodian  was  the 
mortgagor,  and  the  evidence  showed  that  he 
had  died  out  of  the  State,  beyond  the  Juris- 
diction of  the  court,  seven  years  before  the 
suit  was  brought  If  the  mortgage  had  not 
been  paid  off,  its  proper  custodian  was  the 
mortgagee,  the  defendant,  who  had  been  duly 
served  with  notice  to  produce.  These  facts 
£how  proper  diligence  as  foundation  for  the 
Introduction  of  the  certified  copy.  The  exist- 
ence, genuineness,  and  contents  of  a  deed 
■Showed  to  be  lost  or  destroyed,  or  beyond  the 
Jurisdiction  of  the  court,  may  be  proved  by  a 
certified  copy  of  It,  if  it  lias  been  properly 
and  legally  probated  for  record.  Eady  v. 
Shivey,  40  Ga.  684;  Hayden  v.  Mitchell,  103 
Oa.  435,  30  S.  B.  287;  Brown  v.  Oattis,  55; 
Ga.  416;  Lunday  y.  Thomas,  26  Ga.  537; 
ClT.  Code  1895,  §  5172.  The  proper  registra- 
tion of  the  mortgage  was  presumptive  evi- 
dence of  the  existence  of  an  original,  and  the 
evidence  that  all  the  search  for  the  original 
had  been  made  which  the  law  required  en- 
titled the  plaintiff  to  the  benefit  of  this  sec- 
ondary evidence.  The  testimony  was  rele- 
vant and  material.  It  tended  to  strengthen 
the  contention  of  the  plaintiff  that  the  de- 
fendant had  an  Interest  In  the  stock  of  hard- 
ware sold  by  him  to  her  husband  In  which  he 
also  claimed  an  Interest,  and  that  her  note 
was  made  for  her  benefit  to  protect  that  in- 
terest 

We  think  the  court  also  erred  in  ruling  out 
the  statement  of  J.  H.  Lumpkin,  a  witness 
for  the  plaintiff,  that  "Mrs.  Scheussler  had 
some  kind  of  a  claim  on  the  property,"  re- 
ferring to  the  stock  of  hardware.  This  wit- 
ness had  testified  that  he  was  present  with 
the  plaintiff,  Mr.  Scheussler,  Mrs.  Scheuss- 
ler,  and  Mr.   Burton   Smith,    attorney   for 


plaintiff,  when  the  note  sued  on  was  signed 
by  Mrs.  Schexissler.  He  was  representing 
Mr.  and  Mrs.  Scheussler  as  attorney  In  the 
negotiations  leading  up  to  the  execution  of 
the  note,  and  gave  testimony  as  to  what  took 
place  at  the  negotiations,  stating  that  **Mrs. 
Scheussler  had  some  kind  of  a  claim  on  the 
property.  Whether  this  was  called  a  mort- 
gage, or  bill  of  sale,  or  transfer.  In  the  nego- 
tiations with  Sims  and  his  attorney  which 
resulted  In  the  giving  of  the  note  by  Mrs. 
Scheussler,  I  am  not  quite  positive."  Objec- 
tion was  made  to  the  statement  that  ''Mrs. 
Scheussler  had  some  kind  of  a  claim  on  the 
property,"  and  the  court  excluded  It  This 
was-  not  an  effort  to  prove  the  contents  of  a 
written  Instrument,  but  was  the  statement  of 
a  substantive  fact  Especially  was  this  tes- 
timony admissible  In  view  of  the  evidence  of 
Mrs.  Scheussler  that  she  had  no  claim  of  any 
sort  on  the  stock  of  hardware,  or  against  her 
husband.  That  she  had  some  kind  of  claim 
on  the  property  at  the  time  she  executed  the 
note  sued  on  was  material,  as  tending  to 
show  a  valid  consideration  for  the  note. 

The  other  assignments  of  error  are  without 
substantial  merit;  but  we  think  the  plaintiff, 
in  view  of  the  great  confilct  In  the  evidence, 
was  entitled  to  every  fact  and  circumstance 
relevant  to  the  issue  of  the  validity  of  the 
note  sued  on  and  tending  to  establish  the 
truth  of  his  contention. 

The  Judgment  refusing  a  new  trial  is  re- 
versed. 


(2  Ga.  App.  479)  ' 
KELLAM  V.  STATB.    (No.  540.) 
(Court  of  Appeals  of  Georgia.    Sept.  19,  1907.) 
Landlobd  and  Tenant  — Sale  of  Gbops-^ 

GBIMINAL  LlABILriY. 

The  facts  in  this  case  do  not  show  a  viola- 
tion of  section  672  of  the  Penal  Code  of  1895, 
and  the  verdict  Is  set  aside  and  a  new  trial 
Ordered. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Wrlghtsvllle ; 
Wm.  Falrcloth,  Judge. 

TUman  Kellam  was  convicted  of  a  viola- 
tion of  Pen.  Code  1895, 1  672,  and  brings  error. 
Reversed. 

E.  Ia  Stephens,  for  plaintiff  In  error.  J.  L. 
Kent,  Sol.,  for  the  State. 

HILL,  C«  J.  Plaintiff  in  error  was  a  ten- 
ant, and  was  convicted  of  a  violation  of  sec-, 
tlon  672  of  the  Penal  Cbde  of  1895.  The  evi- 
dence showed  that  the  tenant  delivered  to  the 
landlord  two  bales  of  cotton,  which  paid  his 
rent,  being  all  the  cotton  made  by  him  during 
the  year ;  that  he  also  owed  the  landlord 
$59  for  three  tons  of  guano,  advanced  to  him 
during  the  year  In  which  the  crop  was  made 
to  aid  In  making  It.  The  tenant  was  also  in- 
debted to  the  landlord  $114  paid  for  him  by 
the  landlord  before  he  moved  to  his  place. 
The  tenant,  in  addition  to  the  two  bales  of 
cotton  delivered  in  payment  of  rent,  tendered 
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to  the  landlord  all  the  "etur'  that  he  had 
made  during  the  year  on  the  place,  and  the 
landlord  refused  to  accept  It,  hecause  "it  was 
nothing  but  a  little  trash  of  com  and  fod- 
der, and  was  worthless."  The  tenant  also 
turned  over  to  the  landlord  his  mule,  bug- 
gy, and  harness,  and  the  landlord  allowed 
him  $110  for  the  property  on  what  he  owed 
him.  The  tenant  sold  the  seed  out  of  one  of 
the  bales  of  cotton  for  |5.16.  He  stated  that 
he  was  compelled  to  do  this  to  get  some- 
thing  to  eat,  as  the  landlord  did  not  furnish 
him  any  rations.  For  the  sale  of  these  seed, 
and  using  the  money  therefrom,  the  landlord 
prosecuted  the  tenant  for  a  violation  of  sec- 
tion 672,  Pen.  Code  1895. 

We  think  the  facts  in  this  case  do  not  show 
that  essential  element  of  this  offense,  a  fraud- 
ulent Intent.  The  tenant  seems  to  have  acted 
in  the  utmost  good  faith.  He  paid  his  rent 
in  full,  and  offered  to  turn  over  to  the  land- 
lord his  entire  crop,  which  was  refused,  and 
did  turn  over  to  the  landlord  his  mule,  bug- 
gy, and  harness.  The  tenant  owed  $59  for 
advances  made  to  make  the  crop.  His  mule, 
buggy,  and  harness,  according  to  the  land- 
lord, was  worth  $110.  This  was  more  than 
sufficient  to  pay  the  advances,  and  we  think 
should  have  been  first  applied  in  payment  of 
the  debt  for  the  advances.  But  it  does  not  ap- 
pear that  the  value  of  the  property  delivered 
to  the  landlord  by  the  tenant  and  the  value  of 
the  crop  which  he  tendered  to  the  landlord 
would  not  have  been  sufficient  to  have  fully 
paid  the  debt  due  for  advances  and  the  old 
debt  contracted  before  the  relation  of  land- 
lord and  tenant  existed.  The  facts  in  this 
case  show  that  the  tenant  was  acting  honestly, 
and  had  done  everything  possible  to  pay  his 
landlord,  and  had  in  fact  paid  him  In  full  for 
all  advances  made  to  aid  In  making  the  crop. 
It  would  be  unjust  to  let  this  verdict  stand, 
and  the  judgment  refusing  a  new  trial  is 
reversed. 

Judgment  reversed. 


(2  Oa.  App.  47S) 

A.  G.  RHODES  ft  SON  FURNITURE  CO. 

V.  FREEMAN.    (No.  411.) 
(Court  of  Appeals  of  Georgia.    Sept.  19,  1907.) 

1.  AcnoN— Waiveb  of  Tobt— Suit  on  Con- 
tract. 

Where  personal  property  of  A.  is  delivered 
Into  the  possession  of  B.  under  a  promise  to  be 
returned  on  a  certain  named  contingency,  and 

B.  refused  to  return  the  property  to  A.  on  the 
happening  of  said  contingency,  A.  has  an  election 
of  remedies.  He  can  sue  in  trover,  or  he  can 
waive  the  tort  and  bring  an  action  ex  contractu 
on  account  for  the  value  of  the  property. 

[Ed.  Note. — For  cases  in  noint,  see  Cent.  Dig. 
vol.   1,  Action,   §§  108,  199.] 

2.  Sale  —  Rescission  —  Reoovebt    of    Pbice 
PAin. 

There  was  no  error  in  overruling  the  cer- 
liorari. 

(Syllabus  by  the  Court.) 

Error    from     Superior    Court,    Richmond 
County;  H.  C.  Hammond,  Judge. 


Action  by  Diana  Freeman  against  the  A. 
G.  Rhodes  &  Son  Furniture  Company.^  Judg- 
ment for  plaintiff  was  affirmed  on  certiorari, 
and  defendant  brings  error.    Affirmed. 

Dorsey,  Brewster,  Howell  &  Heyman,  G.  A. 
Picquet,  and  Walter  Pearce,  for  plaintiff  In 
error.  Austin  Branch,  for  defendant  In  er- 
ror. 

HILL,  C.  J.  Defendant  In  error  brought 
suit  in  a  Justice  court  against  plaintiff  in  er- 
ror on  open  account  for  the  sum  of  $35  and 
obtained  a  judgment.  On  certiorari  this 
Judgment  was  affirmed.  The  uncontroverted 
facts  make  the  following  case:  The  Rhodes 
&  Son  Furniture  Company  sold  to  Diana 
Freeman  a  set  of  furniture  for  $165.  As 
part  of  the  purchase  price  she  was  to  be 
allowed  $35  for  an  old  set  of  furniture  which 
she  delivered  to  the  vendor.  The  purchase 
was  made  by  Diana  Freeman  on  condition 
that  it  should  be  approved  by  her  husband. 
He  did  not  approve,  and  Diana  demanded 
the  return  of  her  old  furniture  by  the  Rhodes 
Company  according  to  the  understanding; 
but  the  company  refused  to  return  it,  and 
subsequently  sued  out  an  attachment  for  the 
$130,  balance  of  the  purchase  money  of  the 
new  furniture,  and  seized  the  same,  and 
Diana  Freeman  brought  suit  on  account  for 
her  old  set  of  furniture.  It  is  contended 
by  plaintiff  in  error  that  the  Judgment  over- 
ruling the  certiorari  was  error  for  two  rea- 
sons: (1)  Because  the  Evidence  established 
a  conversion  of  the  furniture  by  the  Rhodes 
Company,  and  the  remedy  was  either  in  tro- 
ver for  the  conversion,  or  for  damages  on  ac- 
count of  the  breach  of  duty  by  the  company 
in  failing  to  comply  with  its  agreement,  and 
that,  such  suits  sounding  in  tort,  the  Justice 
court  was  without  Jurisdiction.  (2)  Because 
the  plaintiff  in  error,  as  defendant  in  the 
Justice  court,  pleaded  that  in  the  particular 
matter  out  of  which  the  claim  of  $35  arose 
it  had  sworn  out  a  purchase-money  attach- 
ment, and  that  said  cause  was  still  pending, 
the  evidence  supported  this  plea,  and  that, 
pending  the  controversy  In  the  attachment 
case,  plaintiff  could  not  maintain  her  suit 
for  the  old  set  of  furniture;  it  being  a  part 
of  the  purchase  money. 

1.  The  rule  is  well  settled  that  the  plaintiff 
may  waive  the  tort  and  sue  for  money  had 
and  received  to  his  use,  where  the  property 
has  been  turned  into  money.  James  ▼. 
Smith  &  Bros.,  62  Ga.  347;  Buchanan  v.  Mc- 
Clain,  110  Ga.  480,  35  S.  E.  665;  Clark  on 
Contracts,  p.  776.  It  is  only  where  personal 
property  has  been  wrongfully  taken  and  con- 
verted in  some  other  manner  than  by  a  sale, 
and  where  no  money  has  been  received  for  it, 
that  the  remedy  against  the  wrongdoer  is  re- 
stricted to  an  action  ex  delicto.  But  where 
personal  property  has  been  delivered  to  one 
under  a  contract,  express  or  implied,  to  be 
returned  on  certain  conditions,  and  such  per- 
sonal property  is  not  returned  as  agreed,  suit 
can  be  brought  either  in  tort,  or  the  tort  can 
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be  waived  and  salt  brougbt  in  asstimpslt  for 
the  value  of  the  property.  Spencer  v.  Hew- 
ett,  20  Ga.  426;  Buchanan  v.  McClain*  su- 
pra; Pomeroy,  Code  Remedies,  $  569.  The 
undisputed  evidence  in  thip  case  is  that  the 
contract  of  purchase  was  to  be  rescinded,  and 
the  old  set  of  furniture  returned  to  the  de- 
fendant in  error,  if  the  trade  was  not  ap- 
proved by  her  husband,  and  tliat  the  value  of 
the  said  old  set  of  furniture  was  $35.  The 
contingency  which  was  to  prevent  a  complete 
consummation  of  the  sale  did  happen,  but 
the  furniture  company  refused  to  rescind, 
and  kept  the  old  furniture,  and  sued  for  the 
purchase  price  of  the  new.  It  seems  clear 
that  the  plaintiff  in  the  court  below  had  a 
selection  of  remedies — suit  in  trover,  or  In 
assumpsit  for  the  value  of  the  property. 

2.  The  pendency  of  the  attachment  suit 
for  the  purchase  money  presented  no  legal 
reason  why  the  plaintiff  could  not  sue  for 
the  value  of  the  furniture.  The  evidence 
does  not  show  that  she  was  making  any  re- 
sistance to  the  attachment  suit  On  the  con- 
trary, it  seems  that  she  treated  the  contract 
of  sale  as  rescinded,  and,  falling  to  get  her 
property  returned  to  her,  was  suing  for  its 
agreed  value.  Under  the  facts,  and  without 
reference  to  any  mere  technical  question  of 
procedure,  we  think  the  justice  of  the  case 
is  with  the  defendant  in  error.  The  furni- 
ture coitpany  has  retaken  its  property,  and 
should  either  return  or  be  made  to  pay  for 
that  of  the  defendant  in  error. 

Judgment  affirmed. 


<129  Oa.  968) 

CURRY  V.  CURRT. 
(Supreme  Court  of  Georgia.    Aug.  14,  1907.) 

Ebbob,  Wan  of— Dismissal. 

It  appearing  from  the  official  entry  made 
upon  the  bill  of  exceptions  in  this  case  that  it 
was  not  filed  in  the  office  of  the  clerk  of  the 
trial  court  within  fifteen  days  from  the  date 
of  the  judge's  certificate,  the  writ  of  error  must 
be  dismissed. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  2320.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ck)art,  Clinch  County^; 
T.  A.  Parker,  Judge. 

Action  between  C.  W.  Curry  and  Jennie 
Curry,  administratrix.  From  the  Judgment, 
C.  W.  Curry  brings  errot.    Dismissed. 

J.  W.  Qulncey,  S.  C.  Townsend  and  W.  T. 
Dickerson,  for  plaintiff  in  error.  R.  G.  Dick- 
erson  and  L*.  A.  Wilson,  for  defendant  in 
error. 

COBB,  K  J.  The  bill  of  exceptions  was 
certified  by  the  judge  on  December  3,  19()6L 
Service  was  acknowledged  by  counsel  on  De- 
cember 26,  1906.  It  appears  from  the  official 
entry  of  the  clerk  of  the  trial  court  that  the  bill 
of  exceptions  was  filed  in  his  office  on  Decem- 
ber 26,  1906.  A  motion  is  made  to  dismiss 
the  writ  of  error  upon  the  ground  that  it 
was  not  filed  in  the  office  of  the  clerk  of  the 


trial  court  within  15  days  from  the  date  of 
the  judge's  certificate.  This  motion  must  be 
sustained.  Swafford  v.  Swafford,  125  Ga. 
386,  53  S.  E.  959,  and  cases-eited. 

Writ  of  error  dismissed.    AU  the  Justices 
concur. 


(ISe  Ga.  35) 

NELSON  et  al.  v.  SPENCE  et  aL 

(Supreme  Court  of  Georgia.    Aug.  10,    1907.) 

1.  Bankbxjftct— Eftect  on  Fobeolosubb. 

Where  the  main  purpose  of  the  suit  is  to 
foreclose  a  mortgage,  and  there  is  also  an  in- 
cidental prayer  for  relief  appropriate  to  in- 
solvency proceedings,  a  receivers  possession 
thereunder,  as  to  the  property  included  in  the 
mortgage,  will  not  be  affected  by  a  subs^uent 


adjadication    in    bankruptcy.^  Merry   v.   Jones, 
119  Ga.  643,  46  S.  E.  861. 

[Ed.  Note.-^For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Bankruptcy,  H  7-9.] 

2.  Reformation  of  Instbuhents  —  Omission 
BT  Mistake. 

Even  if  the  instrument  sought  to  be  fore- 
closed in  equity  is,  on  its  face,  not  a  mortgage, 
but  a  bill  of  sale  to  secure  a  debt,  it  is  within 
the  power  of  a  court  of  equity,  upon  proper 
allegations  of  omission  from  the  instrument^  . 
made  through  the  mutual  mistake  of  both  par> 
ties  thereto,  and  upon  sufficient  evidence  sub- 
mitted on  the  trial  to  sustain  the  alleg^ations 
of  such  an  omission  through  mutual  mistake, 
to  reform  the  instrument  so  as  to  make  the 
omitted  stipulation  a  part  of  the  instrument  in 
question, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Reformation  of  Instruments,  S  74.] 

3.  Same. 

The  amendment  offered  by  the  defendant 
in  error  to  his  orisrinal  petition  for  the  fore- 
closure of  the  alleged  Mortgage,  while  inartificial 
in  form  and  somewhft  indefinite  in  its  allega- 
tions, and  upon  this  ground  subject  to  special 
demurrer,  was,  in  the  absence  of  such  demurrer, 
sufficient  to  authorize  the  admission  of  evi- 
dence tending  to  show  that  both  parties  to  the 
instrument  intended  that  it  should  contain  words 
making  it  a  mortgage  covering  the  stock  of  goods 
as  "a  stock  in  bulk  changing  in  specifics,  and 
including    the    soda-fount    in    the   store.'' 

(a)  The  instrument  reformed  takes  effect 
from  the  time  when  it  was  originally  executed, 
except  as  to  bona  fide  purchasers  without  notice 
and  those  standing  in  like  relations,    i 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  §  112.] 

4.  Sake. 

After  the  amendment  seeking  to  have  the 
instrument  reformed,  it  was  competent  to  show 
by  parol  evidence  what,  the  intention  of  the 
parties  thereto  was,  as  upon  the  ascertainment 
of  their  mutual  intention  depends  the  determin- 
ation of  the  rights  of  the  plaintiff  in  the  equi- 
table petition  to  the  reformation  of  the  paper 
as  prayed.  Such  parol  testimony  was  not  ad- 
missible to  varv  or  explain  the  terms  of  the 
instrument  as  it  was  originally  executed,  but 
was  admissible  for  the  consideration  of  the  jury 
in  passing  upon  the  question  as  to  whether  cer- 
tain other  terms  should  be  added  to  it,  because 
they  were  orif^inally  intended  as  a  part  of  the 
paper,  but  had  been  omitted  from  it  by  mutual 
mistake  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  fi  156.] 

5.  Corporations— Mortgage— Pbesumptions. 

Where  the  name  of  a  corpk)ration  as  mort- 
gagor, together  with  its  common  seal,  is  affixed 
to  a  mortgage  by  one  signing  his  name  as  treas- 
urer of  such  corporation,  the  presumption  is 
that  such  officer  had  authority  to  execute  the 
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Iii8trar^«nt  in  behalf  of  the  corporation.  Carr 
▼.  Georgia  Loan  &  Trust  Co.,  108  Ga.  757,  83 
B.  ES.  IdO. 

[Ed.  Note.— For  cajses  in  point,  see  Cent.  Dig. 
▼ol.  12,  Corporations,  S  1728.] 

6L  Appeal— Habmless  Ebbob. 

The  presumption  in  favor  of  the  authority 
of  the  officers  executing  the  paper  referred  to 
was  rebuttable;  but,  there  being  no  evidence 
impeaching  the  presumptive  authority  in  this 
case,  the  admission  of  the  other  evidence  tending 
to  establish  the  authority,  if  error,  was  harm- 
less. 

7.  CoNTBACTs— Question  fob  Jubt. 

It  was  error  for  the  court  to  submit  to  the 
jury  the  decision  of  the  question  "as  to  whether 
this  instrument  sued  on  is  a  deed  or  bill  of 
sale,  or  whether  or  not  it  is  a  mortgage."  The 
-  construction  of  the  paper,  inasmuch  as  it  was 
unambiguous,  was  a  question  for  the  court. 
Besides,  while  the  paper  itself  is  free  from  am- 
biguity, this  part  of  the  charge  is  not,  as  it 
might  be  understood  by  the  jury  as  referring  to 
the  paper  as  it  stood  hefore  or  after  being  re- 
formed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  S  167.] 

8.  TbIAL— iNSTBUCnONS. 

The  court  having  properly  instructed  the 
jury  that  the  power  of  a  court  of  equity  to  grant 
relief  in  cases  of  the  kind  under  consideration  is 
exercised  with  caution,  and  that  to  justify  its 
exercise  the  evidence  must  be  clear,  unequivocal, 
and  decisive  as  to  the  mistake,  the  fact  that  the 
court  in  a  subsequent  part  of  the  charge  in- 
structed the  jury  that  it  was  incumbent  on  the 
plaintifiF  to  prove  by  a  preponderance  of  evi- 
dence that  such  a  mistake  had  been  made  before 
the  jury  would  be  authorized  to  overcome  the 
prima  facie  presumption  which  arises  upon  this 
instrument  upon  the  face  of  it  was  not  error  re- 
quiring the  grant  of  a  new  trial. 

9.  Fbauduxent   Conveyances  —  Knowledge 
OF  Gbantee.  g. 

The  court  charged  thpjury  as  follows:  "I 
charge  that  even  if  the  intent  to  delay  and 
defraud  creditors  existed  on  the  part  of  the  cor- 
poration. Perry's  Pharmacy,  but  that  at  the 
time  J.  M.  Spence  was  not  aware,  didn't  know, 
of  that  intent,  and  that  the  circumstances  were 
not  such  as  to  put  a  reasonable  man  upon  notice 
that  it  was  time  for  him  to  investigate  that  it 
was  a  suspicious  transaction,  then  I  charge 
you  on  that  issue  you  should  fiml  in  favor  of 
the  plaintiff,  J.  M.  Spence."  Tne  plaintiff  in 
the  foreclosure  proceedings  having  been  shown  to 
be  president  of  the  corporation,  a  part  of  whose 
duties  it  was  to  familiarize  himself  with  the 
books  and  accounts  of  the  corporation,  as  to 
transactions  between  tie  corporation  and  such 
officer,  whatever  intent  to  delay  or  to  defraud 
creditors  might  have  existed  on  the  part  of  the 
corporation  would  be  presumed  in  law  to  be 
known  by  the  president  thereof,  and  the  ruling 
requiring  ''circumstances  sufficient  to  put  a  rea- 
sonable man  on  notice,"  especially  as  the  jury 
were  not  cautioned  to  ^  take  into  consideration 
the  superior  opportunities  of  an  officer  for  ob- 
taining information  as  to  the  intent  with  which 
the  act  or  deed  was  done,  was  harmful  error. 

10.  Tbial—Instrttctions. 

It  appearing  that  the  plaintiff  in  the  fore- 
closure proceedings  was  president  of  the  cor- 
poration, and  there  being  no  controversy  under 
the  pleadings  and  evidence  as  to  this  fact,  the 
court  should  not  have  so  charged  the  jury  as  to 
leave  upon  their  minds  the  impression  that  it 
was  an  open  question  for  their  decision  wheth- 
er or  not  he  was  actually  an  officer  of  the  cor- 
poration. 

11.  Fbaudulent    Conveyances  —  Intent   op 

PABTIES— I N  STBUCnON . 

The  intention  and  purpose  of  the  parties  to 
the  instrument  under  consideration  in  the  mak- 
ing of  the  same  being  a  material  question  for 


determination,  it  was  error  for  the  court  to  re* 
fuse  an  appropriate  request  to  charge  embrac- 
ing the  following:  "You  may  take  into  con- 
sideration the  kinship,  friendship,  or  intimacy 
of  the  ^rties  concerned,  see  what  their  interests 
were.  You  may  look  to  the  whole  dealings  with 
the  corporate  affairs  of  Perry's  Pharmacy,  and 
from  all  the  circumstances  that  have  been 
brought  out  in  evidence  you  are  to  judge  of 
this  question." 
12.  Appeal— Review. 

Other  questions  made  in  the  record  are  not 
dealt  with,  as  it  is  not  probable  that  they  will 
arise  on  the  next  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Mitchell  Coun- 
ty ;  I.  J.  Hof mayer.  Judge  pro  hac. 

Action  by  J.  M.  Spence  against  Perry's 
Pharmacy.  R.  B.  Middleton,  receiver,  filed 
an  intervention.  L.  W.  Nelson,  trustee  in 
bankruptcy,  and  the  pharmacy,  joined  in  the 
intervention.  Verdict  for  plaintiff,  and,  from 
an  order  denying  a  new  trial,  the  interven- 
ers bring  error.    Reversed. 

J.  M.  Spence  filed  an  equitable  petition 
against  Perry's  Pharmacy,  alleging  that  he 
Is  the  holder  of  a  mortgage  on  the  entire 
stock  of  merchandise  carried  by  said  de- 
fendant ;  that  said  mortgage,  for  the  sum  of 
$4,200  principal,  is  due  and  unpaid;  that 
said  stock  is  not  of  sufficient  value  to  cover 
the  amount  of  the  mortgage,  and  that  it 
could  be  sold  for  a  larger  sum  at  private 
sale  than  at  public  sale.  Wherefore  he 
prayed  that  the  mortgage  be  foreclosed,  and 
that  *'a  receiver  be  appointed  to  take  charge 
of  all  of  the  assets  of  said  defendant,  in- 
cluding all  of  the  property  described  in  said 
mortgage,  all  notes  and  accounts,  choses  in 
action,  *  *  *  and  that  the  same  be  sold 
to  satisfy  said  mortgage."  A  copy  of  the 
instrument  sued  on  is  attached  to  the  peti- 
tion, the  material  portions  of  which  are  as  fol- 
lows :  "Six  months  after  date  we  promise  to 
pay  to  the  order  of  J.  M.  Spence  $4,200,  for 
value  received."  It  further  provides  for  in- 
terest from  maturity  at  the  rate  of  8  per  cent., 
and  10  per  cent,  attorney's  fees,  and  contains 
a  waiver  of  '*all  homestead  and  exemption 
rights  which  I  or  my  family  may  be  en- 
titled to  under  the  constitution  or  laws, 
state  or  federal.  ♦  ♦  ♦  And,  in  order  to 
secure  the  payment  of  the  said  indebtedness, 
we  hereby  bargain,  sell  and  convey  to  the 
payees  of  this  note,  their  heirs  and  assigns, 
the  following  property:  ♦  ♦  ♦  All  of  the 
stock  of  merchandise  carried  by  Perry's  Phar- 
macy in  their  store  at  Camilla,  Qa.,  consisting 
of  [itemizing  said  stock],  and  all  other  ar- 
ticles carried  in  their  stock  not  herein  men- 
tioned." And,  in  case  said  debt  was  not  paid 
at  maturity,  the  payee  was  authorized  to 
seize  and  take  possession  of  said  property  and 
sell  the  same,  after  advertising  the  sale  for 
10  days,  at  public  outcry  in  front  of  the 
courthouse  door,  and  apply  the  proceeds  to 
the  payment  of  said  indebtedness.  The  In- 
strument was  signed  as  follows:  "Perry*s 
Pharmacy  [L.  S.]  T.  B.  Perry,  Sec  &  Treas. 
[li.  S.]    T.  B.  Twltty,  V.  Pres.  [L.  S.]"    After 
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considering  the  petition,  the  Judge  at  cham- 
bers passed  an  order  appointing  T.  B.  Perry 
permanent  receiver,  '*to  take  charge  of  all 
the  mortgaged  property  described  in  said 
petition,  and  to  take  charge  of  the  store  of 
defendant,  and  to  carry  on  the  buslliess  of 
the  same  in  the  ordinary  way,  keeping  a  full 
account  of  his  doings  until  further  order  of 
the  court"  xAt  the  following  term  R.  B. 
Middleton,  receiver  of  the  Rodrigues  Cigar 
Company,  a  creditor  of  Perry's  Pharmacy, 
filed  an  intervention,  attacking  for  fraud  a 
certain  sale  of  goods  by  Perry's  Pharmacy 
to  the  Robbins-Thompson  Drug  Company,  and 
alleging  that  the  instrument  in  favor  of  J.  M. 
Spence  was  made  for  the  purpose  of  delay- 
ing, hindering,  and  defrauding  the  other  cred- 
itors of  said  defendant,  "that  said  so-called 
mortgage  is  void  and  fraudulent,  for  the  rea- 
son that  it  was  made  to  prefer  an  officer  of 
said  corporation  after  said  corporation  was 
insolvent,"  and  that  said  instrument  was  a 
violation  of  the  provisions  of  the  act  of  the 
General  Assembly  relating  to  the  sale  of 
goods  in  bulk.  Acts  1903,  p.  02.  The  inter- 
vener prayed  that  the  mortgage  in  favor  of 
J.  M.  Spence  be  declared  to  be  null  and  void, 
and  that  this  intervener's  claim,  and  all 
other  just  claims  of  such  creditors  as  may 
hereafter  intervene,  be  proved  and  allowed 
against  the  assets  of  Perry's  Pharmacy,  and 
that  T.  B.  Perry  be  removed  as  receiver. 
Subsequently  other  creditors  intervened,  al- 
leging the  insolvency  of  Perry's  Pharmacy, 
and  praying  that  a  receiver  be  appointed  un- 
der the  provisions  of  the  insolvent  trader's 
act  At  the  hearing  the  motion  to  remove 
T.  B.  Perry  from  his  position  as  receiver 
was  denied,  and  he  was  ordered  to  take 
charge  of  that  part  of  the  goods  of  the  Rob- 
bins-Thompson  Drug  Company  which  had 
been  purchased  from  Perry's  Pharmacy.  Aft- 
er the  filing  of  the  original  petition  by  J.  M. 
Spence,  Perry's  Pharmacy  was  adjudicated 
a  bankrupt  in  the  District  Court  of  the  Unit- 
ed States,  and  L.  W.  Nelson  was  appointed 
and  qualified  as  trustee  in  bankruptcy.  He 
joined  in  the  intervention  of-  Middleton  et  al., 
and  prayed  that  T.  B.  Perry,  receiver,  be  di- 
rected to  turn  over  to  him,  the  trustee  in 
bankruptcy,  all  the  assets  of  the  Perry's 
Pharmacy.  The  interveners  also  filed  a  de- 
murrer to  the  foreclosure  proceeding  insti- 
tuted by  Spence,  on  the  ground  that  "said  al- 
leged mortgage  [In  favDr  of  Spence]  is  no 
mortgage,  but  shows  upon  its  face  that  it  is 
a  deed  to  secure  a  debt,"  and  because  it  con- 
veys title  only  to  those  goods  in  the  stock 
of  Perry's  Pharmacy  at  the  time  of  the  execu- 
tion of  the  instrument,  and  does  not  operate 
npon  after-acquired  goods.  Nelson,  trustee, 
filed  a  plea  in  abatement  to  the  original  fore- 
closure proceeding,  based  on  the  latter  ground 
of  the  demurrer.  The  intervention  was 
amended  by  alleging,  in  substance,  that  the 
instrument  sought  to  be  foreclosed  by  Spence 
was  void,  because  not  properly  executed  by 
Perry's  Pharmacy,  that  said  instrument  was 


tainted  with  usury,  and  that  Perry's  Pharma- 
cy is  not  indebted  to  Spence  in  the  sum 
named  in  the  said  Instrument  Spence 
amended  hia  petition  by  alleging  that  "it 
was  the  intention  of  the  parties  to  said  mort- 
gage from  Perry's  Pharmacy  to  J.  M.  Spence 
that  it  should  cover  the  stock  of  goods  In 
said  mortgage  described,  including  the  soda 
fount,  as  a  stock  of  goods  in  bulk  changing 
in  specifics,  and  by  mutual  mistake  these 
words  were  omitted  from  the  instrument" 
and  prayed  that  the  mortgage  be  so  reformed 
as  to  conform  to  the  intention  of  the  parties. 
The  Interveners  objected  to  the  allowance  of 
this  amendment  on  the  ground  that  it  set 
up  a  new  cause  of  action,  an<|  because  it 
sought  to  vary  the  terms  of  an  unambiguous 
written  instrument  The  objection  was  over- 
ruled, and  they  excepted  pendente  lite.  At 
the  hearing  of  the  application  of  Nelson, 
trustee,  the  court  passed  an  order  directing 
"that  the  notes,  accounts,  choses  in  action, 
books  and  papers  of  the  Perry's  Pharmacy, 
also  the  property  received  by  the  receiver 
from  the  Robbins-Thompson  Drug  Company, 
be  delivered  by  T.  B.  Perry,  receiver,  to  L. 
W.  Nelson,  trustee  in  bankruptcy,  and  that 
the  application  of  the  trustee  in  bankruptcy 
to  have  the  assets  and  money  taken  posses- 
sion of  or  arising  under  the  original  mort- 
gage foreclosure  in  favor  of  J.  M.  Spence  be 
refused."  The  Interveners  excepted  pendente 
lite  to  this  order.  Upon  the  trial  the  jury 
returned  a  verdict  finding  that  "the  paper 
sued  on  by  the  plaintiff  [Spence]  was  intend- 
ed by  parties  thereto  as  a  mortgage,"  and 
that  "it  was  the  intention  of  the  parties  to 
include  the  soda  fount,"  and  also  in  favor  of 
the  plaintiff  upon  the  mortgage.  The  inter- 
veners made  a  motion  for  new  trial,  which 
was  overruled,  and  they  excepted,  assigning 
error  upon  this  judgment  and  upon  their 
exceptions  pendente  lite. 

D.  F.  Crosland,  R.  J.  Bacon,  Jr.,  and  B. 
B.  Lane,  for  plaintiff  in  error.  E.  E.  Cox, 
A.  G.  Powell,  M.  E.  O'Neal,  S.  A.  Roddin- 
berry,  and  Theo.  Titus,  for  defendant  in 
error. 


BECK,   J.     Judgment  reversed. 
Justices  concur. 


AU   the 


(129  Ga.  1£1) 
SEIFERT  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  Georgia.    Aug.  4,  1907.) 

Telegbaphs— Delay  in  Delivebt— Petition. 
A  petition  in  a  suit  against  a  telegraph 
company  alleged  that  a  telegram  to  a  physician 
had  been  delivered  to  the  defendant  for  trans- 
mission, which  showed  upon  its  face  that  he  was 
called  for  the  purpose  of  relieving  the  plaintiff 
from  suffering  that  she  was  then  enduring ;  that 
the  telegraph  company  negligently  failed  to 
transmit  and  deliver  the  telegram  within  a  rea- 
sonable time;  that  on  account  of  such  failure 
the  suffering  of  plaintiff  continued  for  many 
hours,  which  coula  and  would  have  been  reliev- 
ed if  the  telegram  had  been  promptly  delivered 


700 


58  SOUTHEASTERN  REPORTER. 


(Oa. 


and  the  phvsiofan  had  responded  thereto,  which, 
it  is  alleged,  he  would  have  done ;  and  that  after 
the  lapse  of  many  hours  the  physician  came  and 
promptly  relieved  the  suffering  of  the  plaintiff. 
The  only  damages  alleged  were  the  mental  and 
physical  suffering  which  the  plaintiff  endured 
during  the  time  that  the  physician  would  have 
come,  if  the  tele|:ram  had  been  promptly  deliv- 
ered, and  the  time  that  he  actually  arrived. 
Heldt  that  the  petition  set  forth  no  cause  of  ac- 
tion for  the  damages  alleged,  and  was  properly 
dismissed  on  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  i  68.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Mrs.  E.  C.  Seifert  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Mrs.  Seifert  sued  the  telegraph  company, 
alleging:  That  her  husband  delivered  to  the 
defendant  a  message  in  the  following  words : 
"To  Dr.  R.  C.  Mosely,  Bollngbroke,  Ga.: 
Come  at  once.  Mrs.  Seifert  worse.  E.  C. 
Seifert"  The  defendant  received  the  mes- 
sage and  undertook  to  transmit  it  with  rea- 
sonable dispatch.  The  charges  demanded 
were  paid.  The  message  was  delivered  to 
the  defendant  at  12:50  p.  m.  on  July  18th, 
and  was  not  delivered  to  the  addressee  until 
8:35  a.  m.  on  the  19th.  The  delay  was  due 
to  the  gross  negligence  of  the  defendant 
The  message  eould  have  been  transmitted 
in  15  minutes,  and  delivered  in  6  minutes 
after  its  arrival.  The  office  of  the  addressee 
was  within  50  yards  of  the  office  of  the  de- 
fendant in  the  village  of  Bollngbroke,  and 
his  residence  was  also  in  that  village.  When 
the  message  was  delivered  to  the  telegraph 
company,  the  agent  was  informed  that  the 
plaintiff  was  ill  and  suffering  Intensely,  and 
that  the  message  was  to  her  physician,  and 
that  it  was  of  the  utmost  importance  that  it 
should  be  transmitted  without  delay;  and 
the  agent  agreed  to  do  so.  On  July  18th 
the  plaintiff  became  suddenly  worse,  and 
began  to  suffer  the  most  intense  pain  from 
an  illness  which  had  begun  on  July  5th. 
Dr.  Mosely  was  her  attending  physician. 
Those  with  her  were  unable  to  offer  the 
slightest  relief.  The  physician  would  have 
come  at  once,  had  he  received  the  telegram. 
The  home  of  the  plaintiff  was  only  five  miles 
from  Bollngbroke,  and  Dr.  Mosely  could  have 
reached  her  in  30  minutes  after  he  received 
the  message,  and  he  could  have  relieved  her 
within  10  minutes  after  his  arrival,  and 
when  he  did  arrive,  on  the  19th,  he  imme- 
diately relieved  her  of  her  most  acute  suf- 
fering. No  other  physician  was  accessible. 
The  husband  of  the  plaintiff  was  compelled 
to  hire  a  buggy  and  drive  through  the  coun- 
try to  Bollngbroke  and  secure  the  physician. 
The  failure  of  the  defendant  to  prompt- 
ly transmit  the  telegram  caused  the  plaintiff 
19  hours  of  the  most  intense  suffering,  which 
affected    her   general    health,    retarded    her 


recovery,  and  caused  her  to  fall  Into  in  ill- 
ness from  which  she  suffered  and  stiH 
suffers.  The  defendant  was  informed  of  her 
suffering,  and  of  its  character,  and  of  the 
necessity  for  relief,  and  the  importance  of 
prompt  transmission  and  delivery  of  the 
telegram;  and  the  telegram  was  sent  by 
her  husband  for  her  and  in  her  behalf,  for 
the  reason  that  she  waa  unable  to  attend  to 
the  matter.  The  defendant  filed  demurrers, 
both  general  and  special,  which  weie  sus- 
tained, and  the  plaintiff  excepted. 

N.  E.  &  W.  A.  Harris,  for  plaintiff  In 
error.  Jos.  H.  Hall  and  Warren  Boberta 
for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  Where  an  agent  sends  a  trlegram 
for.  an  undisclosed  principal,  the  principal 
may  bring  an  action  in  his  own  name  for 
damages  resulting  from  error  in  transmis- 
sion which  brought  about. a  delay  in  deliver- 
ing the  telegram.  Propeller  Towboat  Co.  v. 
Western  Union  Tel.  Co.,  124  Ga.  478,  52  S. 
E.  766;  Harkness  v.  Western  Union  Tel.  Co., 
73  Iowa,  190,  34  N.  W.  811,  5  Am.  St.  Rep. 
672.  An  undisclosed  principal  may  bring 
a  suit  in  his  own  name  for  the  breach  of  the 
contract  made  by  his  agent  with  a  telegraph 
company,  in  which  it  agreed  to  transmit  and 
deliver  a  telegram  with  reasonable  dispatch, 
or  for  a  breach  of  any  duty  arising  out  of 
the  contract,  and  recover  such  damages  as 
are  appropriate  to  the  form  of  action  in 
which  the  suit  is  brought  It  is  said  that 
the  suit  by  the  plaintiff  in  this  case  is  well 
brought,  for  the  reason  that  her  husband 
merely  acted  as  her  agent  in  sending  the 
telegram ;  that  she  was  the  undisclosed  prin^ 
cipal  in  the  contract  made  between  him  and 
the  telegraph  company,  and  therefore  any 
right  of  action  which  arose  out  of  the  bteack 
of  the  contract,  whether  it  sounded  in  con- 
tract or  in  tort  could  be  asserted  by  her  in 
her  name.  The  averments  of  the  petition 
are  possibly  sufficient,  as  against  a  general 
demurrer,  to  show  that  there  was  an  agency, 
and  that  the  transaction  did.  not  arise  merely 
from  the  fact  that  the  relation  of  husband 
and  wife  existed  between  the  parties.  For 
the  purposes  of  the  present  case  we  will 
treat  the  action  as  well  brought  in  the  name 
of  the  plaintiff. 

The  purpose  of  the  pleader  was  evidently 
to  bring  an  action  sounding  in  tort,  and  the 
petition  will  be  so  construed.  The  only  dam- 
ages alleged  are  those  resulting  from  the 
physical  and  mental  suffering  endured  by  the 
plaintiff  during  the  hours  that  elapsed  be- 
tween the  time  that  the  doctor  WDuld  have 
arrived  if  the  telegram  bad  been  promptly 
delivered  and  the  time  at  which  he  did  ar- 
rive, being  about  19  hours.  The  averments 
of  the  petition  made  a  clear  cast  of  gross 
negligence  against  the  defendant  Accord- 
ing to  the  averments  there  was  absolutely 
no  reason  why  there  should  have  been  such 
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an  unreasonable  delay  in  transmitting  and 
delivering  the  telegram.  In  an  action  sound- 
ing in  tort,  before  there  can  be  a  recovery 
for  any  damages,  it  must  appear  from  the 
allegations  that  there  has  been  a  breach  of 
some  duty  which  the  telegraph  company  owed 
to  the  plaintiff,  and  ttiat  the  damages  claim- 
ed were  the  natural  and  legitimate  conse- 
quences of  such  breach  of  duty.  The  com- 
pany owed  a  duty  to  the  plaintiff  to  trans- 
mit and  deliver  the  telegram  within  a  rea- 
sonable time.  There  was  undoubtedly  a 
breach  of  this  duty.  Was  the  damage  sus- 
taine<l  by  the  plaintiff  the  natural  and  legit- 
imate consequences  of  this  breach  of  duty? 
Whether  there  can  be  a  recovery  of  damages 
resulting  from  mental  angoish  and  pain, 
when  there  has  been  no  physical  tort  com- 
mitted, is  a  matter  about  which  the  courts 
of  this  country  are  not  in  accord.  In  Chap- 
man V.  Western  Union  TeL  Co.,  88  Ga.  763, 
15  S.  B.  901,  17  L.  R.  A.  430,  30  Am.  St.  Rep. 
183,  it  was  held  that  the  addressee  of  a  tele- 
gram was  not  entitled  to  recover  of  the  tele- 
graph company  damages  on  account  of  the 
mental  pain  and  suffering  alleged  to  have  re- 
sulted from  the  failure  of  the  company  to  de- 
liver a  message  in  due  time.  In  the  opinion 
Mr.  Justice  Lumpkin  says:  'The  law  pro- 
tects the  person  and  purse.  The  person  in- 
cludes the  reputation.  Johnson  v.  Brad- 
street  Co.,  87  Ga.  79.  IS  S.  B.  250.  The 
body,  reputation,  and  property  of  the  citizen 
are  not  to  be  invaded  without  responsibility 
in  damages  to  the  sufferer.  But,  outside 
these  protected  spheres,  the  law  does  not  yet 
attempt  to  guard  the  peace  of  mind,  the 
feelings,  or  the  happiness  of  every  one,  by 
giving  recovery  of  damages  for  mental  an- 
guish produced  by  mere  negligence.  There 
is  no  right,  capable  of  enforcement  by  process 
of  law,  to  possess  or  maintain  without  dis- 
turbance any  particular  condition  of  feeling. 
The  law  leaves  feeling  to  be  helped  and 
vindicated  by  the  tremendous  force  of  sym- 
pathy. The  temperaments  of  individuals  are 
various  and  variable,  and  the  imagination 
exerts  a  powerful  and  incalculable  influence 
in  injuries  of  this  kind.  There  are  moral  ob- 
ligations too  delicate  and  subtle  to  be  en- 
forced in  the  rude  way  of  giving  money  com- 
pensation for  their  violation.  Perhaps  the 
feelings  find  as  full  protection  as  it  is  pos- 
sible to  give  in  moral  law  and  a  responsive 
public  opinion.  The  civil  law  is  a  practical 
business  system,  dealing  with  what  is  tang- 
ible, and  does  not  undertake  to  redress  psy- 
chological injuries." 

There  were  other  courts  which  took  a 
contrary  view  of  this  question  at  the  time 
that  the  Chapman  Case  was  decided,  and 
since  that  decision  rulings  have  been  made 
In  other  jurisdictions  which  are  in  conflict 
with  the  rule  as  adopted  by  this  court  On 
account  of  these  rulings,  and  statutes  passed 
In  the  different  states,  it  may  be  safely  as- 
serted that  in  more  than  a  majority  of  the 


states  where  the  question  has  been  dealt 
with,  either  by  the  courts  or  by  the  Legis- 
latures, provision  has  been  made  for  the 
recovery  of  damages  for  mental  pain  and 
suffering  in  a  number  of  cases  where  the 
transaction  does  not  involve  a  physical  tort 
See,  in  this  connection,  Western  Union  Tel. 
Co.  V.  Motley,  87  Tex.  38,  27  S.  W.  62; 
Western  Union  Tel.  Co.  v.  Coffin,  88  Tex.  94, 
30  S.  W.  896;  Western  Union  Tel.  Co..  v. 
Adams,  75  Tex.  531,  12  S.  W.  857,  6  L.  R.  A. 
844,  16  Am.  St  Rep.  920;  Cashion  v.  West- 
em  Union  Tel.  Co.,  123  N.  C.  267,  81  S.  B. 
493;  Bonner  v.  Western  Union  Tel.  Co.,  71 
S.  C.  308,  51  S.  B,  117;  Watson's  Pers.  Inj. 
I  393  et  seq.,  462.  It  will  be  seen  that  even 
in  those  states  where  recovery  Is  allowed 
for  mental  anguish,  independently  of  any 
contemporaneous  physical  injury,  the  dam- 
ages recoverable  must  be  the  natural  and 
proximate  result  of  the  breach  of  duty  out  of 
which  it  is  claimed  they  arose.  Without 
reference  to  what  may  be  the  rule  elsewhere 
as  to  the  recovery  of  damages  merely  for 
mental  anguish,  independently  of  a  physical 
tort,  this  court  is  committed,  under  the 
Chapman  Case,  to  the  proposition  that  there 
can  be.  In  this  state,  no  recovery  of  dam- 
ages in  such  a  case.  The  plaintiff,  therefore, 
cannot  maintain  her  suit  so  far  as  it  at- 
tempts to  recover  damages  for  mental  pain 
and  suffering. 

But  the  petition  also  alleged  that  the  suf- 
fering endured  by  her  was  physical,  and  that 
this  could  have  been  relieved  if  the  tele- 
gram had  been  transmitted  and  delivered 
within  a  reasonable  time.  The  case  resolves 
Itself,  therefore,  into  the  question  as  to 
whether  the  telegraph  company  is  liable  for 
the  damages  resulting  to  the  plaintiff  from 
physical  suffering  which  she  was  enduring 
at  the  time  that  the  telegram  was  delivered 
to  the  company  for  transmission,  and  which 
she  continued  to  endure. up  to  the  time  that 
the  physician  arrived.  Can  it  be  said  that 
her  suffering  was  the  natural  and  proximate 
result  of  the  failure  of  the  telegraph  com- 
pany to  transmit  and  deliver  the  message 
within  due  time?  If  so,  the  plaintiff  is  en- 
titled to  recover.  If  not  no  recovery  can 
be  had.  Civ.  Code  1805,  S  3912,  declares 
that  *'lf  the  damages  are  only  the  imaginary 
or  possible  result  of  the  tortious  act.  or  other 
and  contingent  circumstances  preponderate 
largely  in  causing  the  Injurious  effect  such 
damages  are  too  remote  to  be  the  basis  of 
recovery  against  the  wrongdoer."  The  suf- 
fering which  the  plaintiff  was  enduring  at 
the  time  that  the  telegram  was  delivered  for 
transmission  was,  of  course,  neither  the  nat- 
ural nor  proximate  result  of  any  act  of  the 
defendant.  The  suffering  which  was  endured 
during  the  19  hours  that  elapsed  after  the 
physician  should  have  arrived  and  before 
he  did  arrive  was  not  caused  by  any  act  Qf 
the  defendant.  The  suffering  was  not  the 
result  of  any  breach  of  duty,  either  of  omls- 
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sion,  or  of  commission,  of  the  defendant. 
This  snffering  would  bave  been  brought 
about  if  there  had  been  no  telegraph  com- 
pany and  no  message.  But  It  is  said  that 
relief  would  have  come  if  the  telegram  had 
been  delivered  within  a  reasonable  time,  and 
that  there  would  have  been  a  cessation  of 
the  suffering,  and  the  wrongful  act  of  the 
defendant  was  in  so  conducting  its  business 
as  that  the  plaintiff  was  not  relieved  from 
the  physical  suffering  which  sue  was  endur- 
ing. The  mental  suffering  which  the  plain- 
tiff endured  could  not  be  the  subject  of  re- 
covery, under  the  ruling  in  the  Chapman 
Case.  The  physical  suffering  stands  upon  no 
different  footing.  There  may  possibly  be 
cases  where  there  is  mental  suffering  and 
no  physical  suffering,  though  all  pain  neces- 
sarily involves  consciousness  and  mental  per- 
ception. There  cannot  be  a  case  where  there 
is  physical  suffering  without  more  or  less 
mental  suffering.  Atlanta  &  West  Point  Rail- 
road Co.  V.  Potts,  128  Ga.  397,  57  S.  B.  686. 
The  mental  suffering  of  the  plaintiff  is  not 
recoverable,  for  the  simple  reason  that  it 
Is  not  the  natural  and  proximate  result  of 
the  negligence  of  the  defendant  Neither  was 
the  physical  suffering  the  natural  and  proxi- 
mate result  of  the  defendant's  negligence. 
It  had  Its  origin  and  continuance,  not  in 
the  defendant's  conduct,  but  in  the  malady 
with  which  she  was  afflicted.  In  the  origin 
and  continuance  of  it  the  defendant's  con- 
duct was  not  in  any  sense  the  preponderating 
causa  We  are  aware  of  the  fact  that  there 
is  a  case  in  which  the  right  to  recover  upon 
facts  very  similar.  In  fact  almost  identical 
with  the  present  case,  has  been  sustained. 
Carter  v.  Western  Union  Tel.  Co.,  141  N.  a 
374,  54  S.  E.  274.  But  It  is  to  be  noted  that 
this  case  arose  in  a  state  where  a  recovery 
for  mental  pain  and  suffering,  independent  of 
any  physical  tort,  was  allowable.  There  was 
no  error  in  sustaining  the  demurrer. 

Judgment     affirmed..      All     the     Justices 
concur. 
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BROWN  V  McBRIDE  et  aL 

(Supreme  Court  of  Georgia.    Aug.  12,  1907.) 

1.  Wiixs  —  Execution  —  Evidence  —  Sio- 

NATIXRB  OF  WITNESS. 

When  it  Is  sought  to  prove  a  will  in  solemn 
form,  where  one  of  the  subscribing  witnesses 
is  absent,  it  is  competent  to  prove  the  signature 
of  such  witness,  after  proving  that  the  witness 
is  inaccessible.  Such  proof  for  the  purpose 
mentioned  is  equivalent  to  proof  that  tne  wit- 
ness is  dead  or  beyond  the  jurisdiction  of  the 
court 

1  (a).  In  such  a  case  a  witness  is  competent 
to  testify  as  to  his  belief  who  will  swear  that 
he  knows  or  would  recognize  the  handwriting 
of  the  subscribing  witness.  The  source  of  his 
own  knowledge  is  a  question  for  investigation, 
and  goes  entirely  to  the  credit  and  weight  of 
the  evidence.  The  testimony  objected  to,  fairly 
interpreted,  should  be  construed  as  meaning  that 
the  witness  knew  the  signature  of  the  sul^crib- 
ing  witness  to  the  will,  and  would  recognize  it. 

[Ed.  Note.-^For  cases  in  point,  see  Cent.  Dig. 
TOL  49,  Wills,  I  687 ;  vol.  20,  Evidence,  §  2247.] 


2.  Same— Sanity  of  Testatob— Evidence. 

In  an  application  to  probate  a  will  la 
solemn  form,  where  the  sanity  of  the  testator 
is  the  question  at  issue,  it  is  not  erroneous  to 
allow  nonexpert  witnesses  to  testify  as  to  their 
opinion  of  tne  condition  of  the  testator's  mind, 
after  stating  the  facts  upon  which  they  based 
their  opinion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  116,  118.] 

8.  Witnesses— Impeaghicent. 

Where  a  witness  upon  his  direct  examina- 
tion testified  that  the  testator  was  of  sound 
mind,  and,  for  the  purpose  of  impeachment,  a 
written  contract  was  introduced,  which  had  been 
executed  by  the  witness,  wherein  it  was  recited 
that  the  testator  was  non  compos  mentis,  it  was 
competent,  after  the  introduction  of  such  con- 
tract, for  the  witness,  in  explanation,  to  testify 
that  he  did  not  know  the  meaning  of  the  terms 
"non  compos  mentis"  as  used  in  the  contract 

[Ed.  Note.— 'For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  8  1261.] 

4.  Wills— Execution— Evidence. 

The  excerpts  from  the  charges  of  the  court 
complained  of  stated  correct  principles  of  law, 
and  were  applicable  to  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  8  651.] 

5.  Same— Proof  in  Solemn  Form— Evidence. 

Upon  an  application  to  prove  a  will  in  sol- 
emn form,  it  is  not  erroneous  to  exclude  from 
evidence,  upon  the  ground  of  irrelevancy,  letteis 
of  administration  and  the  bond  of  the  adminis- 
trator from  the  court  of  ordinary,  originating 
in  a  proceeding  for  administration  upon  the 
estate  of  the  deceased  before  the  will  was  offered 
for  probate  in  solemn  form.  Nor  was  it  er-. 
roneous  to  exclude  from  evidence,  upon  the 
ground  of  irrelevancy,  a  written  order  signed  by 
the  attorneys  of  one  other  than  the  proponnder 
of  the  will,  addressed  to  the  caveator,  requesting 
him  to  pay  certain  amounts  of  money  to  certain 
creditors  of  the  estate  of  the  deceased. 

6.  Same— Execution. 

A  will  is  properly  executed  if  signed  by  the 
testator,  and,  after  signing  it,  he  acknowledges 
to  three  subscribing  witnesses  that  he  signed  it 
and  thereupon  the  three  witnesses,  in  the  pres- 
ence of  the  testator  and  in  the  presence  of  eadi 
other,  sign  the  will  as  witnesses  thereto.  It  is 
not  erroneous,  therefore,  upon  an  application 
to  prove  the  will  in  solemn  form,  to  refuse  a 
request  to  ^ive  to  the  jury  a  charge  which  eon- 
tains  the  following:  *'If  it  appears  from  the 
evidence  in  the  case  that  Clegg  signed  the  will 
in  the  presence  of  the  attesting  witnesses,  or  of 
one  of  the  attesting  witnesses,  then  it  would  not 
have  been  executed  according  to  law,  and  could 
not  be  probated  in  solemn  form,  but  your  verdict 
would  be  against  the  will." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49.   Wills,  §  249.] 

7.  Trial— Instructions. 

In  the  absence  of  a  timely  written  request 
it  is  not  erroneous  for  the  court  to  omit  to 
charge  the  law  upon  the  subject  of  impeach- 
ment of  witnesses.  Boynton  v.  State,  115  Ga, 
587  (8),  41  S.  E.  995,  and  citations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4G,  Trial,  §  648.] 

8.  Appeal— Review. 

Upon  the  trial  certain  rulings  were  made 
to  which  exceptions  pendente  lite  were  allowed, 
and  upon  which  error  is  assigned  in  the  bill 
of  exceptions.  These  questions  were  snffident- 
ly  dealt  with  when  the  case  was  before  this 
court  on  a  former  occasion  (Hooks  ▼.  Brown, 
125  Ga.  122,  53  S.  E.  583),  and  it  is  not  now 
necessary  to  deal  with  them. 

9.  Continuance. 

Upon  the  motion  to  continue,  the  evidence 
was  of  such  character  as  to  show  no  abuse  of 
discretion  in  ordering  the  trial  to  proceed. 
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10.   WnXfr— PsOBilTB. 

Upon  a  careful  examination,  the  evidence 
appears  to  be  of  such  character  as  to  support 
the  verdict  finding  m  favor  of  the  validity  of 
the  will. 

[Ed.  Note.— 'For  cases  in  point,  see  Cent.  Dig, 
▼ol.  4a,  Wills,  §§  700-710.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Lee  County;  Z. 
A.  Littlejobn,  Judge. 

Proceedings  by  J..  M.  McBride  for  the  pro- 
bate of  the  will  of  one  Clegg.  S.  B.  Brown 
filed  a  caveat.  From  a  Judgment  probating 
the  will,  he  brings  error.    Affirmed. 

Allen  Fort  &  Sons  and  E.  A«  Hawkins,  for 
plaintiff  in  error.  Ware  Q.  Martin,  Jas. 
Taylor,  and  Shipp  &  Sheppard,  for  defend- 
ant in  error. 

ATKINSON,  J.  1.  The  issue  arose  out  of 
an  application  to  probate  a  will  in  solemn 
form.  Clegg  was  the  testator.  G.  A.  McDon- 
ald, J.  M.  Rhodes,  and' A.  A.  Kerney  were 
the  subscribing  witnesses.  There  was  no  tes- 
timony by  any  witness  that  the  testator  act- 
ually signed  the  will  in  the  presence  of  any 
of  the  witnesses,  but  there  was  testimony  to 
the  effect  that  all  three  of  the  witnesses  sign- 
ed the  will  in  the  presence  of  the  testator, 
and  in  the  presence  of  each  other.  Upon  this 
point,  Kerney  testified  by  interrogatories:  "I 
was  a  witness  to  the  will;  signed  the  origi- 
nal will  as  a  witness  at  the  request  of  Judge 
D.  H.  Pope.  George  McDonald  and  John 
Rhodes  were  the  other  witnesses.  I  do  not 
know  whether  the  other  two  witnesses  were 
present  when  Clegg  signed  the  will,  but  my 
best  judgment  and  recollection  is  that  I  was 
not  present  when  Clegg  signed  the  will.  I 
and  the  other  two  witnesses  signed  the  will 
in  the  presence  of  the  testator,  as  witnesses, 
and  in  the  presence  of  each  other."  Neither 
McDonald  nor  Rhodes  testified.  It  was  prov- 
ed on  the  trial  that  McDonald  was  dead.  It 
was  shown  that  the  signature  to  the  will 
was  the  genuine  signature  of  the  testator. 
There  was  also  evidence  to  the  effect  that 
some  15  years  before  the  trial  Rhodes  had 
left  the  country,  and  had  not  been  heard 
of  since.  Frequent  inquiries  had  been  made 
to  ascertain  his  whereabouts,  and  all  efforts 
to  locate  him  had  proved  unavailing.  He 
had  killed  a  man  before  leaving.  A  witness 
who  saw  him  at  the  time  he  was  leaving 
testified :  "Rhodes  told  me  on  the  train  that 
he  had  had  some  trouble,  and  had  to  leave. 
He  told  me  he  was  going  'up  the  country,' 
was  what  he  said.  He  did  not  say  how  far, 
and  I  haven't  either  met  or  seen  him  since 
or  heard  from  him."  There  was  other  tes- 
timony tending  to  show  an  inability  to  dis- 
cover Rhodes'  whereabouts.  It  was  not  af- 
finnatively  shown  that  he  was  either  dead 
or  beyond  the  limits  of  the  state.  Having 
tn  this  manner  shown  the  absence  of  the  two 
witnesses,  the  propounder  of  the  will  then 
offered  evidence  for  the  purpose  of  proving 
the  signatures  of  such  absent  witnesses  en- 


tered upon  the  original  will.    For  this  pur« 
pose,   several   witnesses  were   permitted  to 
testify,  in  substance:    "I  would  say  to  the 
best  of  my  knowledge  that  the  signature  of 
J.  M.  Rhodes  to  the  paper  presented  to  me 
is  the  signature  of  J.  M.  Rhodes.     I  have 
seen  it  a  good  many  times.     I  have  had  a 
good  many  deals  with  him."    The  testimony 
was  admitted  over  the  objections  (a)   that 
the  evidence  was  iliegal  and  insufficient  to 
prove  the  signature  of  J.  M.  Rhodes;    (b) 
that  there  was  no  proof  that  Rhodes  was 
dead  or  beyond  the  jurisdiction  of  the  court. 
For  the  same  purpose,  another  witness  tes- 
tified:   "That  is  Mr.  McDonald's  and  that  is 
Mr.  Virgil  A.  Clegg's  signature.    That  is  the 
signature  of  McDonald."    This  evidence  waa 
objected  to  upon  the  ground  that  it  was  il- 
legal and  insufficient  to  prove  the  signature 
of  McDonald;    the  witness  not  having  tes- 
tified  to   ever    having   seen   him    write   or 
that  he  knew  his  signature  or  his  handwrit-  , 
ing.    Under  the  provisions  of  Civ.  Code  1895,. 
§  8282,  a  will  is  proved  in  solemn  form  when 
"the  will  is  proven  by  all  the  witnesses  in 
existence  and  within  the  jurisdiction  of  the 
court,  or  by  proof  of  their  signatures  and 
that   of  the   testator,    the   witnesses   being 
dead,   and  ordered  to  record."     There  was 
proof  in  this  case  that  the  witness  McDonald 
was   dead,   and   sufficient   proof   accounting 
for  the  absence  of  the  witness  Rhodes  to 
show  that  he  was  inaccessible,  and  that  his 
testimony  could  not  be  had.     Under  these 
conditions,    we   think   a   sufficient    showing^ 
was  made  to  justify  tt^e  court  in  hearing  evi- 
dence upon  the  handwriting  of  both  witness- 
es.   The  reason  is  equally  as  cogent  for  prov- 
ing the  will  by  proof  of  handwriting  of  the 
subscribing  witness  when  the  witness  is  in- 
accessible to  the  court  and  cannot  be  founds 
in  order   that  his   testimony   may  be   pro- 
cured, although  he  may  at  the  time  be  found 
within  the  jurisdiction  of  the  court,  as  if 
he  were  dead,  or,  if  living,  as  if  he  were 
living  without  the  jurisdiction  of  the  court. 
See,  in  this  connection,  Robinson  v.  State,^ 
128  Ga.  254,  57  S.  E.  315.    The  court  was  au- 
thorized to  hear  evidence  for  the  purpose  of 
determining  whether  the  witness  had  been 
shown  to  be  accessible  or  not.    Evidence  was 
submitted  upon  that  proposition,  which  was 
of  such  character  as  fully  sustained  the  con- 
clusion of  the  court  that  the  witness  was 
inaccessible.    The  witness  being  inaccessible, 
it  was  the  duty  of  the  court  to  meet  the 
necessity  which  arose  on  account  of  the  ab- 
sence of  the  witness  by  admitting  testimony 
in  proof  of  the  signature  of  the  witness  to 
the  will.    When  it  is  attempted  to  prove  the 
will  by  proof  of  the  signature  of  the  subscrib- 
ing witness,  any  witness  is  competent  to  tes- 
tify as  to  his  belief  who  will  swear  that  he 
knows  or  would  recognize  the  handwriting; 
the  source  of  his  own  knowledge  being  a 
question  for  investigation  and  going  entirely 
to  the  credit  and  weight  to  be  gi^en  his  evi* 
dence.    Civ.  Code  1895.  (  5246.    While  the 
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testimony  which  was  admitted  did  not  in  so 
many  words  say  that  the  witness  **knows  or 
would  recognize  the  handwriting/'  yet  a  rea- 
sonable interpretation  of  the  testimony  will 
admit  of  no  other  construction  than  that  the 
witness  meant  that  he  knew  or  would  recog- 
nize the  handwriting.  If  it  had  heen  desired 
to  press  him  further  upon  the  extent  or  source 
of  his  information,  it  would  have  been  com- 
petent upon  cross-examination  to  do  so;  but, 
in  the  absence  of  anything  further,  we  think 
the  testimony  shows  upon  its  face  that  it  was 
admissible  in  evidence  for  the  purpose  of- 
fered, and,  after  admission,  its  credit  was 
for  the  jury. 

2.  Ann  Willis,  a  nonexpert  witness,  testi- 
fied,! with  rei^ect  to  the  sanity  of  the  testa- 
tor: "I  judged  his  mind  was  good."  This 
testimony  was  objected  to  upon  the  ground 
that  It  was  an  expression  of  opinion  of  a 
nonexpert  witness,  without  stating  the  facts 
upon  which  the  opinion  was  based.  It  ap- 
pears from  the  testimony  of  the  witness  that 
^e  resided  on  the  testator's  place  and  was 
acquainted  with  him.  She  further  testified, 
in  substance,  as  follows:  "All  his  business 
be  pretty  much  looked  after  himself.  He 
gave  directions.  He  had  a  business  transac- 
tion the  day  before  he  died  concerning  a  bar- 
rel of  whisky.  He  appeared  all  right  He 
closed  the  transaction  by  writing  a  paper 
and  giving  it  to  the  gentleman  with  whom  he 
had  the  conversation,  and  told  him  to  carry 
it  to  somebody  in  Leesburg.  Mr.  Glegg  wrote 
the  paper  himself,  and  died  the  next  day." 
J.  A.  McDonald,  another  nonexpert  witness, 
testified:  "I  talked  with  him.  He  was  all 
right."  This  evidence  was  objected  to  upon 
the  ground  that  it  was  an  expression  of  opin- 
ion relating  to  the  mental  condition  of  the 
testator,  without  stating  the  facts  upon 
which  the  opinion  was  based.  An  examina- 
tion of  McDonald's  testimony  shows  that  he 
was  a  neighbor  of  testator,  lived  about  a 
mile  from  him,  that  he  had  seen  him  just  a 
few  days  before  his  death,  and  had  had  a 
conversation  with  him  about  his  farm.  The 
testator  told  the  witness  that  he  was  going 
to  town,  and  afterwards  he  saw*  him  on  his 
way  to  town  two  or  three  times.  He  after- 
wards left  home  and  went  to  Albany,  re- 
mained a  few  days  under  treatment,  and 
came  back  home.  Witness  was  working  for 
the  testator  at  the  time,  and  saw  him  fre- 
quently. He  says  the  testator  attended  to 
his  business  himself  and  gave  directions  him- 
self;  that  there  was  no  difference  between 
the  general  way  of  transacting  business  then 
and  prior  to  that  time.  The  reason  for  the 
objection  urged  against  the  admissibility  of 
the  evidence  is  not  supported  by  the  recitals 
of  the  record.  Both  witnesses  testified  to 
such  an  acquaintance  with  the  testator  and 
to  his  demeanor  in  the  transaction  of  busi- 
ness in  the  conduct  of  his  farm  as  to  author- 
ize an  expression  of  their  opinions  before 
the  jury  as  to  his  mental  condition.  The 
opinions,  of  course,  were  to  be  taken  in  the 


light  of  the  facts  upon  which  they  "were  bas- 
ed ;  and,  in  view  of  the  testimony  of  the  wit- 
nesses as  a  whole,  we  can  see  no  error  in  the 
admission  of  the  testimony  in  evidence  over 
the  objection  urged  thereto.  See,  in  this 
connection.  Proctor  v.  Pointer,  127  Ga.  134, 
66  S.  E.  Ill;  Slaughter  v.  Heath,  127  Ga. 
748  (6),  67  S.  E,  60. 

3.  McBride  was  called  by  the  propounder 
of  the  will  to  show  that  the  testator  was 
sane  and  mentally  competent  to  execute  a 
will.  The  caveators  introduced,  for  the  pur- 
pose of  impeachment,  a  certain  written  con- 
tract signed  by  McBride,  in  which  it  was  de- 
clared that  the  testator  was  non  compos 
mentis.  It  was  com];>etent  by  way  of  ex- 
planation for  the  witness,  on  redirect  exam- 
ination, to  testify  that  he  did  not  know  the 
meaning  of  the  term  **non  compos  mentis"  as 
used  in  the  paper  which  he  signed.  The 
question  here  is  one  of  impeachment,  and  not 
whether  a  party  is  bound  by  the  recitals  of 
the  contract  which  he  signed. 

4.  One  of  the  grounds  of  the  motion  for 
new  trial  is  as  follows:  "Because  the  court 
erred  in  giving  in  charge  to  the  jury  the  fol- 
lowing charge,  to  wit:  'And  it  is  also  re- 
quired, under  the  law,  that  the  propounders 
shall  produce  all  the  witnesses  to  that  will 
for  the  purpose  of  showing  by  them  the 
proper  execution  of  that  will,  unless  .those 
witnesses  are  dead,  or  out  of  the  Jurisdiction 
of  the  court,  if  they  cannot  show  them  to  be 
dead,  or  without  the  jurisdiction  of  the 
court,  or  beyond  the  limits  of  the  state.  If 
they  fail  to  show  that  the  Witnesses  are 
dead,  or  cannot  show  that  they  are  absolute- 
ly beyond  the  limits  of  the  state  or  bounda- 
ries of  the  State,  yet  if  they  show  an  effort 
and  an  endeavor  by  diligence,  a  diligent  ef- 
fort to  locate  a  witness,  and  that  they  can- 
not locate  the  witness,  that  they  have  been 
diligent  in  trying  to  ascertain  the  where- 
abouts of  the  witness,  if  it  is  shown  that  the 
witness  is  gone,  and  that  they  have  been  dili- 
gent in  ascertaining  the  residence  of  said 
witness,  if  they  failed  to  do  so  after  making 
such  diligent  search,  that  would  be  sufilcient 
accounting  for  the  absence  of  such  witness 
under  the  law.' "  For  the  reasons  indicated 
in  the  first  division  of  this  opinion,  the  fore- 
going is  a  correct  proposition  of  law,  and  it 
appears  to  be  applicable  to  the  facts  as  in- 
dicated by  the  record. 

Another  ground  of  the  motion  for  new  tri- 
al is  as  follows:  "Because  the  court,  after 
giving  in  charge  the  following,  to  wit:  *In 
the  propounding  of  a  will,  the  burden  of  the 
proof  is  upon  the  propounder  (that  is,  in  this 
case,  upon  those  who  are  setting  it  up,  the 
execution,  those  affirming  it  to  be  the  will  of 
V.  A.  Clegg),  to  show  all  the  facts  necessary 
to  make  a  good  will,  and  this  includes  not 
only  the  fact  of  execution,  but  that  the  will 
is  the  free  act  of  a  man  competent  under  the 
law  to  make  a  will.  Those  are  necessary, 
gentlemen,  in  setting  up  and  propounding  a 
will  in  common  form' — erred  in  qualifying 
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the  same,  under  the  contention  of  caveator 
that  greater  proof  of  the  knowledge  of  the 
contents  by  the  testator  was  necessary  in 
this  case,  the  capacity  of  the  testator  being 
Involved  as  follows:  'While  that  Is  true,  If 
it  Is  shown  by  satisfactory  proof,  the  execu- 
tion of  the  will  by  the  testator,  the  signing 
of  it,  and  that  the  testator  could  read  and 
write  and  knew  the  contents  of  the  will,  so 
far  as  knowing  the  contents  of  the  will  on 
the  part  of  the  testator,  that  would  be  suf- 
ficient to  carry  the  burden  in  that  respect; 
if  they  can  show  the  execution,  that  it  is  the 
signature  of  the  testator,  and  that  the  testa- 
tor was  present,  who  was  competent  to  read 
and  write,  nothing  else  appearing,  that  would 
be  sufficient  to  carry  the  burden,  so  far  as 
knowing  the  contents  of  the  will  Is  concern- 
ed."* This  ruling  Is  also  correct.  See,  in 
this  connection.  Slaughter  v.  Heath,  127  Ga.' 
748  (9),  57  S.  E.  69. 

5.  The  eighteenth  ground  of  the  motion  for 
new  trial  complains  that  the  coart  erred  in 
excluding  upon  the  ground  of  irrelevancy, 
upon  objection  being  urged,  certain  letters 
of  administration  granted  upon  the  estate  of 
the  testator  to  his  daughter,  together  with 
the  petition  for  administration,  signed  by 
the  attorneys  of  the  applicant,  and  also  the 
administrator's  bond  filed  by  the  administra- 
tor. It  was  urged  that  the  evidence  was 
material  as  a  circumstance  tending  to  show 
that  the  court  of  ordinary  had  denied  the 
probate  of  the  will  of  V.  A.  Olegg  by  grant- 
ing letters  of  administration;  that  it  was 
the  judgment  of  a  court  having  jurisdiction 
of  tbe  subject-matter,  and  was  notice  to  the 
world  that  said  Clegg  died  intestate.  The 
nineteenth  ground  of  the  motion  for  new 
trial  complained  of  a  like  ruling  of  the  court 
in  excluding  from  evidence  a  certain  paper 
which  was  signed  by  the  attorney  of  the 
daughter  of  the  testator,  addressed  to  S.  B. 
Brown,  the  caveator,  requesting  Brown  to 
pay  certain  amounts  of  money  to  certain  par- 
ties designated  as  creditors  of  the  estate  of 
V.  A.  Clegg,  the  testator.  There  was  no 
error  in  excluding  either  of  these  papers  from 
evidence.  Neither  was  in  the  slightest  de- 
gree material  upon  any  question  raised  upon 
the  application  to  prove  the  will  in  solemn 
form. 

6.  Th^  court  refused,  upon  application  of 
the  caveator,  to  charge  the  following  writ- 
ten request :  **The  law  requires  that  the  tes- 
tator must  sign  the  will  in  the  presence  of 
the  attesting  witnesses,  or  the  testator  must 
acknowledge  the  signing  of  the  will  in  the 
presence  of  the  subscribing  witnesses.  If  it 
appears  from  tbe  evidence  in  the  case  that 
Clegg  signed  the  will  not  In  the  presence  of 
the  attesting  witnesses,  or  one  of  the  at- 
testing witnesses,  then  it  would  not  have 
been  executed  according  to  law,  and  could 
not  be  probated  in  solemn  form,  but  your 
finding  shoQld  be  against  the  will.  The  law 
requires  that  there  should  be  three  attesting 
witnesses,  and  that  the  testator  should  have 
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signed  in  their  presence.  In  investigation  of 
the  question  of  whether  or  not  a  testator  is 
of  sound  mind,  if  it  should  appear  that  at 
any  particular  time  the  insanity  of  the  tes- 
tator has  been  shown,  then  the  presumption 
of  law  is  that  this  condition  of  Insanity  con- 
tinues until  this  presumption  is  rebutted  by 
satisfactory  proof.'*  This  request  contains 
at  least  one  inaccurate  expression  which 
justified  the  court  in  refusing  to  give  it  in 
charge.  The  court  was  requested  to  charge : 
"If  it  appears  from  the  evidence  in  the  case 
that  Clegg  signed  the  will  not  in  the  presence 
of  the  attesting  witnesses,  or  of  one  of  the 
attesting  witnesses,  then  it  would  not  have 
been  executed  according  to  law,  and  could 
not  be  probated  in  solemn  form,  but  your 
finding  should  be  against  the  will."  This  is 
not  a  correct  statement  of  the  law.  The  wit- 
nesses need  not  have  seen  the  testator  sign 
the  will.  It  would  have  been  sufficient  If 
all  of  the  witnesses  In  the  presence  of  each 
other,  and  in  the  presence  of  the  testator, 
signed  the  will,  after  he  had  signed  it,  upon 
his  acknowledgment  of  having  signed  it,  al« 
though  they  did  not  see  him  affix  his  signa- 
ture. Such  an  execution  would  have  com* 
plied  with  the  terms  of  the  statute.  Civ. 
Code  1896,  i  8272.  See,  In  this  connection, 
Beall  V.  Mann,  5  Oa.  456-459.  The  request 
was  not  so  qualified  as  would  have  authoiw 
ized  its  submission  to  the  jury. 

Judgment  affirmed.    All  the  Justices  con- 
cur* 


029  Oft.  174) 

BRUNSWICK   &    B.   R.   CO.   T.   HOODEN- 
PYLB. 

(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

1.  Railboaus •- Fbiohtxnino    Hobses— Un- 
usual Noises. 

A  railway  company  is  not  legally  respon- 
sible for  proaucing  noises  which  are  unusual, 
or  ereater  than  is  customary  in  the  running  of 
its  locomotive  and  cars,  unless  such  noises  are 
unnecessary.  Morgan  v.  Central  Railroad,  77 
Ga.  788;  Georgia  Railway  &  Electric  Co.  v. 
Joiner,  120  Ga.  905,  48  S.  E.  336,  and  cita- 
tions. 

Where,  however,  a  petition  alleged,  in  sub- 
stance, that  those  in  charee  of  a  locomotive 
being  operated  on  the  road  of  the  defendant 
company  caused  great  and  unusual  volumes  of 
steam  to  be  suddenly  emitted  from  the  loco- 
motive, which  made  a  loud  and  unusual  noise^ 
and  enveloped  plaint iff^s  horse,  being  driven  near 
by  on  a  public  street  of  a  city,  thereby  greatly 
frightening  the  animal;  that  by  reason  of  the 
attempt  of  the  horse  in  its  fright  to  run  away, 
and  the  endeavor  of  plaintiff's  driver  to  nrevent 
it,  a  portion  of  the  wagon  was  backea  upon 
defendant's  track:  that,  notwithstanding  those 
in  charge  of  the  locomotive  saw  the  wagon  on 
the  track,  the  frightened  condition  of  the  horse, 
the  inability  of  the  driver  to  control  the  ani- 
mal, and  the  great  peril  of  plaintiff,  who,  on 
account  of  a  sudden  jerk  of  the  wagon  by  the 
horse  in  its  fright,  had  fallen  down  in  the 
wagon  and  was  unable  to  extricate  himself  from 
the  contents  of  the  vehicle  and  alight  therefrom, 
and  though  the  locomotive  was  being  run  so 
slowly  that  it  could  easily  have  been  stopped 
before  reacbmg  the  wagon,  such  employ^  made 
no  effort  to  stop  the  locomotive,  but  ran  the 
same  against  plaintiff's  wagon  before  the  horse 
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could  be  made  to  pull  it  from  the  track,  thereby 
▼lolently  throwing  plaintiff  to  the  ground  and 
greatly  injuring  him  in  the  particOlars  described; 
and  that  the  defendant  company  was  not  only 
neglifirent  because  of  the  emitting  of  the  steam 
in  the  manner  and  under  the  circumstances  set 
forth,  but  was  also  negligent  because  of  the 
failure  to  stop  the  locomotive  before  it  struck 
the  ^Rgon—held,  that  the  petition  was  not  open 
to  general  demurrer  on  the  ground  that  it  did 
not  allege  that  the  noise  made  by  the  escaping 
steam  was  unnecessary. 

[Ed,  Note.— -For  cases  in  point,  see  Cent.  Dig. 
fol.  4a,  Railroads,  i  1110.] 

2.  Erbob,   Wbit  of— Recobd—Review— Rul- 
ings ON  E^^rIDENCE. 

Even  if  in  any  event  the  asking  of  leading 
Questions  and  the  admbsion  of  the  answers  there- 
to is  cause  for  a  new  trial,  the  mere  propound- 
ing of  such  questions  is  not,  when  it  does  not 
appear  what,  it  any,  were  the  answers  thereto. 
City  of  Rome  v.  Stewart,  116  Ga.  738,  42  S; 
E.  1011,  and  citations.  See,  also,  Phinazee  v. 
Bunn,  123  Ga.  230,  51  S.  E.  300. 

[Ed.  Note.~-For  cases  in  point,  see  Gent.  Dig. 
Tol.  3,  Appeal  and  Error,  S  2899.] 

8.  Evidence— Heabs AT. 

When  the  plaintiff,  upon  being  asked  why 
he  left  a  place  where  he  was  being  treated  by 
Bpecialists,  answered,  **Because  they  could  do 
nothing  for  me,"  the  answer  was  not  objection- 
able as  being  hearsay. 

4.  Wbit  of  Ebbob— Assignments  or  Ebbob— 
Objections  to  Evidence. 

An  assignment  of  error  upon  the  admission 
of  specified  evidence  as  a  whole  was  not  well 
taken  when  some  of  such  evidence  was  admis- 
sible. Collins  Park  R.  Co.  v.  Ware,  112  Ga. 
663,  37  S.  E.  975  (3). 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  (  3033.] 

5.  Evidence— Opinion  Evidence. 

"The  opinion  of  a  witness  is  not  admissible 
In  evidence  when  all  the  facts  and  circumstances 
are  capable  of  being  clearly  detailed  and  de- 
scribed so  that  the  jurors  may  be  able  readily  to 
form  correct  conclusions  therefrom.'*  Mayor  of 
Milledgeville  v.  Wood,  114  Ga.  370,  40  S.  B. 
239;  O'Neill  Mfg.  Co.  v.  Harris,  127  Ga.  640, 
56  S.  E.  739,  and  cases  cited. 

6.  Ebbob,  Wbit  of— Review. 

Where  the  opinion  of  a  witness,  under  the 
rule  just  stated,  was  inadmissible,  the  ruling 
of  the  court  in  rejecting  it  will  be  sustained, 
though  based  on  another  and  insufficient,  or  even 
wrong,  reason. 

[Ed.  Note.— For  cases  in  point,  see  Cent-  Dig. 
vol.  3,  Appeal  and  Error,  S  3413.] 

7.  Appeal— Review. 

It  was  not  cause  for  a  new  trial  that  the 
court  declined  to  permit  the  defendant's  counsel, 
on  cross-examination  of  the  plaintiff,  to  pro* 
pound  to  him  the  following  question :  "Did  you 
not  notice  this  locomotive  pop  off  down  there 
half  an  hour  before  that?"  Even  if  the  question 
had  been  allowed  and  had  been  answered  in 
the  affirmative,  the  answer  would  not  have 
shown  that  the  locomotive  was  then  emitting 
steam  in  the  same  manner  and  in  such  volumes 
as  it  was  when  plaintiff's  horse  was  frightened. 

8.  Tbial— Remabkb  of  Coubt. 

The  court  did  not  err  in  stating  the  con- 
tentions of  the  plaintiff.  This  is  especially 
elear  in  view  of  the  amendment  to  the  petition, 
the  effect  of  which  was  to  make  it  allege  that 
the  defendant  company  owned,  and,  at  the  time 
of  the  occurrence  complained  of,  was  operating 
on  its  track,  the  engine  and  car  which  struck 
the  plaintiff. 

9.  Same— Instbuctions. 

The  instructions  of  the  court  to  the  jury 
as  to  the  contentions  of  the  defendant  were  not 
such  as  to  lead  "the  jury  to  infer  that  defendant 
admitted  causing  the  accident  and  the  conse- 


quent injury  to  plaintiff."  Nor  were  these  in- 
structions such  as  to  place  "upon  defendant  a 
burden  not  imposed  by  the  declaration  nor  the 
law'';  that  is,  of  showing  that  the  noise  made 
by  the  escaping  steam  was  necessary. 

10.  Railboads  —  Injuries  at  Cbossino  —  In- 
stbuctions. 

The  court  charged:  "So  that  when  an  in- 
jury is  shown  to  have  been  sustained  by  a  pei^ 
son  by  the  running  of  the  cars  or  the  locomotives 
of  a  railroad  company,  the  presumption  of  law 
is  that  they  were  negligent,  and  that  presumih 
tion  remains  until  the  railroad  company  intro- 
duces evidence  and  shows,  or  shows  by  evidence 
introduced,  that  it  was  not  negligent."  This 
charge  was  not  fairly  subject  to  the  exception 
that  it  "probably  led  the  jury  to  believe  that 
it  was  necessary  to  rebut  this  presumption  by 
the  evidence  introduced  by  the  defendant,  and 
that  they  were  not  allowed  to  consider  evidence 
introduced  by  plaintiff  to  determine  whether 
this  presumption  had  been  overcome."  Tlie 
words  "or  shows  by  evidence  introduced,"  used 
by  the  court,  clearly  indicated  that  the  evi- 
dence introduced  by  plaintiff  should  be  consid- 
ered by  the  jury  on  the  point  in  question. 

11.  Daicages— Amount. 

In  view  of  the  evidence  for  the  plaintifl 
as  to  the  extent  of  his  injuries  and  the  pain 
suffered  by  him  In  consequence  thereot  tlifs 
court  cannot  say  that  the  verdict  was  so  ex- 
cessive as  to  require  a  new  trial. 

12.  Railboads— INJUBT  at  Cbossino. 

The  verdict  was  not  without  evidence  to 
support  it,  and  the  cQurt  did  not  err  in  refusing' 
to  grant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Glynn  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  J.  N.  Hoodenpyle  against  the 
Brunswick  &  Birmingham  Railroad  Oom- 
pany.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

W.  A.  Wlmblsh,  Twitty  ft  Reese,  and  J.  D. 
Sparks,  for  plaintiff  in  error.  F.  H.  Harris, 
Ernest  Dart,  &ad  Conrtland  Symmea,  for  de- 
fendant in  error. 


FISH,  C.  J.    Judgment  affirmed. 
Justices  concar. 


All  the 


(120  Oa.  2M) 
LOUISVILLE  &  N.  R.  00.  et  al.  ▼.  HURT. 
(Supreme  Court  of  Georgia.  Aug.  10,  1007.) 
Actions— MisjoiNDEB  of  Causes— Petition. 
The  petition,  when  properly  construed,  set 
forth  two  separate  and  distinct  causes  of  action, 
one  of  them  arising  ex  contractu  and  the  other 
ex  delicto,  and  was  subject  to  demurrer  on  the 
ground  that  there  was  a  misjoinder  of  caoaes 
of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  H  409-489.] 
(Syllabus  by  the  0>urt) 

Error  from  Superior  Court,  Guerdon  County; 
A.  W.  Flte,  Judge. 

.Action  by  J.  F.  Hurt  against  the  Louis- 
ville &  Nashville  Railroad  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

Julian  F.  Hurt  sued  the  LonlBville  &  Nash- 
ville Railroad  CV>mpany  and  tbe  Atlanta, 
Knoxville  &  Northern  Railway  Company,  al- 
leging that  the  former  company,  desiring  to 
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complete   its  line  of  railroad  through  the 
county  of  Gordcm,  and  acting  under  the  chai^ 
ter  of  the  latter  company,  and  with  Its  knowl« 
edge,  permission,  and  c(»isent,  sent  out  agents 
for  the  purpose  of  procuring  rights  of  way; 
that  said   agents   approached  the  plaintiff, 
who  represented  himself  and  his  sister,  Mrs. 
Newman,  and  proposed,  if  plaintiff  and  his 
sister  would  give  the  company  a  right  of  way 
through  their  lands  in  the  county  named,  that, 
in  return  for  such  concession,  the  company 
would  locate  one  of  its  depots  and  stations 
on  said  land,  and  a  town  would  grow  up 
around  it,  and,  in  this  way,  the  ralue  of  the 
land  of  plaintiff  would  be  greatly  enhanced; 
that  believing  such  an  arrangement  would  be 
of  advantage,  and  not  knowing  Just  where 
the  line  of  road  would  run,  the  plaintiff  and 
his  sister  executed  and  delivered  deeds  con* 
veying  rights  of  way  to  the  Louisville  Prdp- 
erty  Ck>mpany,  a  subsidiary  corporation  of 
the  first-named  defendant  for  the  purpose  of 
acquiring  and  holding  real  estate  that  It  might 
need   in    the   construction   of   its    railroad. 
While  petitioner  does  charge  that  the  agents 
of  the  defendant  intentionally  misled  him, 
it  is  charged  that  he  believed  the  statements 
and  acted  upon  them,  and  would  never  have 
made  the  deed  but  for  such  statements,  and 
that    to    repudiate    the    statements    would 
amount  to  a  fraud.    The  petition  charges 
that  the  agent  of  the  defendant  located  the 
line  of  road  partly  on  the  lands  of  the  plain- 
tiff and  partly  on  the  lands  of  his  sister,  and 
have  graded  and  constructed  the  same  ready 
for  the  laying  of  the  track,  and  absolutely  re- 
fuse to  locate  a  st^ticm  or  depot  either  on 
the  land  of  himself  or  of  his  sister.    The  land 
taken  by  the  railroad  amounts  to  two  acres, 
and  is  worth  at  least  $100  per  acre.    In  grad- 
ing the  line,  the  plaintiff  was  further  dam- 
aged $500  by  the  diversion  of  the  waters  of 
a  creek  and  by  the  manner  in  which  the  cul- 
yerts  were  constructed.    To  this  petition  each 
of  the  defendants  filed  separate  demurrers, 
both  general  and  special.    In  each  of  the  de- 
murrers the  point  is  made  that  there  la  a 
misjoinder  of  causes  of  actions;  there  being 
two  causes  of  action  alleged,  one  arising  out 
of  contract  and  the  other  out  of  tort    The 
demurrers  were  overruled,  and  the  defend- 
ants excepted.    The  trial  resulted  in  a  ver- 
dict in  favor  of  the  plaintiff,  and  the  defend- 
ants excepted  also  to  a  judgment  overruling 
a  motion  for  a  new  trial. 

D.  W.  Blair,  F.  A.  Cantrell,  and  F.  a 
Tate,  for  plaintiffs  in  error.  T.  W.  Skelley 
and  R.  J.  &  J.  McCamy,  for  defendant  in  er- 
ror. 

OOBB,  P.  J.  (after  stating  the  facts  as 
above).  It  is  conceded  by  counsel  that,  under 
the  ruling  in  Atlanta,  Knoxville  &  Northern 
Railway  Co.  v.  Newman,  128  Ga.  281,  57  S. 
£.  514,  the  petition  set  forth  no  cause  of  ac- 
tion against  the  Atlanta,  Knoxville  &  North- 
em  Railway  Company.    The  Judgment,  there- 


fore, will  be  reversed  in  any  event  no  Ult  bm 
that  company  is  concerned.    Treating  the  pe- 
tition as  one  in  which  suit  against  the  Louis- 
ville &  Nashville  Railway  Company  alone  Ifl 
brought,  is  it  subject  to  the  objection  that  it 
sets  forth  two  causes  of  action,  one  ex  con- 
tractu and  the  other  delicto,  and  is  therefore 
subject  to  demurrer  upon  the  ground  that 
there  is  a  misjoinder  of  causes  of  action? 
The  concluding  paragraphs  of  the  petition  un- 
questionably set  forth  a  cause  of  action  ex 
delicto.    This  is  conceded.    The  qu^tion  is: 
What  Is  the  character  of  the  cause  of  action 
set  forth  in  the  first  part  of  the  petition, 
which  relates  to  the  agreement  to  build  a 
depot  and  establish  a  station  on  the  land  of 
the  plaintiff?    The  definite  allegation  of  the 
petition  is  that  the  defendant,  through  its 
authorized  agents,  agreed  to  do  this.    If  they 
did,  the  undertaking  amounted  to  a  contract 
between  the  parties.    They  have  reused  to 
do  it,  and  hence  there  has  been  a  breach  of 
the  contract,  and  damages  are  claimed  for 
this  wrong.    Unquestionably,   if   the  agree- 
ment between  the  railroad  company  and  the 
plaintiff  was  an  enforceable  contract,   the 
plaintiff,  in  an  action  ex  contractu,  could  re- 
cover damages  for  its  breach.    But  counsel 
say  that  their  petition,  properly  construed, 
is  not  brought  for  a  breach  of  the  contract 
Their  contention  is  that  the  defendant  obtain- 
ed the  plaintiff's  land  by  fraudulent  misrep- 
resentations, and  that  they  have  a  right  to 
bring  an  action  for  damages  and  make  it  pay 
for  the  land  taken.    Counsel  do  not  character- 
ize the  form  of  action  which  they  claim  the 
petition  sets  forth;  but  in  the  way  in  which 
it  is  described  by  them  it  must  be  considered 
in  the   nature  of  an   action  'for   decelt-Hi 
cause  of  action  made  up  out  of  the  two  ele- 
ments of  fraud  and  injury.    The  basis  of  the 
cause  of  action,  whatever  it  may  be,  is  the 
contract    The  right  of  action  of  the  plaintiff 
must  therefore  be  one  that  can  be  enforced 
either  in  an  action  ex  contractu  for  a  breach 
of  the  contract  or  in  an  action  for  a  tort 
arising  out  of  a  breach  of  some  duty  which 
the  contract  imx)oses.    As  was  said  by  pre- 
siding Justice  Lumpkin,  in  Louisville  &  Nash- 
ville Railroad  Co.  v.  Splnks,  104  Ga.  605,  SO 
S.  E.  968 :    "Every  person  who  makes  a  con- 
tract of  any  kind  is,  of  course,  under  a  duty 
of  performing  it;   but  It  would  never  do  to 
hold  that  every  breach  of  a  civil  contract 
though  necessarily  in  a  sense   involving  a 
breach  of  the  duty  thereby  Imposed,  would 
give  rise  to  an  action  ex  delicto."    In  order 
to  sustain  that  part  of  the  petition  which  re- 
lates to  the  agreement  to  locate  a  station,  it 
will  be  necessary  to  construe  the  suit  as  a 
cause  of  action  for  deceit  or  in  the  nature 
thereof.    Before  this  can  be  done  It  must  ai>- 
pear  that  there  was  actual  fraud  In  the  state- ' 
ments  relied  on.    The  petition  expressly  nega- 
tives intentional   fraud.    We  do  not  think 
that  the  petition  can  be  properly  construed 
as  setting  forth  a  cause  of  a<^tlon  as  for  a  de- 
celt    It  Is  an  action  for  the  damages  result- 
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Ing  from  a  failure  to  comply  with  the  con- 
tract There  is  no  duty  alleged  growing  out 
of  the  contract,  except  merely  the  duty  of  per^ 
formance  In  manner  and  form  as  the  contract 
provides  for.  If  ftn  action  of  tort  would  lie 
in  this  case,  then  an  action  of  tort  would  lie 
in  any  case  where  the  vendee  of  the  land  re- 
fuses to  pay  the  purchase  money.  Proi)erly 
construed,  the  petition  seta  forth  two  causes 
of  action,  one  ex  contractu  and  the  other  ex 
delicto,,  and  was  suhject  to  the  demurrers 
urged  against  It 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(129  Oa.  246) 

GIDM5NS  et  al.  v.  GIDDBNS. 

(Supreme  Court  of  Georgia.    Aug.  12,  1907.) 
New  Trial— Qbounds. 

No  complaint  beln^  made  that  any  error  of 
law  was  committed  upon  the  trial,  the  only 
grounds  of  a  motion  for  a  new  trial  being  that 
the  verdict  was  contrary  to  law  and  to  the  evi- 
dence, and  without  evidence  to  support  it,  and 
the  evidence,  though  conflicting,  being  amply 
sufficient  to  authorize  the  verdict,  there  was  no 
abuse  of  discretion  in  refusing  a  new  trial. 

[Ed.  Note.— <For  cases  in  point  see  Cent  Dig. 
vol.  37,  New  Trial,  S  144.] 

(Syllabus  by  the  Court) 

Error  from  Superior  €k>urt  Talbot  County ; 
W.  A.  Little,  Judge. 

Action  between  Orrie  Giddens  and  others 
and  Belle  Giddens.  From  the  Judgment  Or- 
rie Giddens  and  others  bring  error.  Af- 
firmed. 

J.  J,  Bull,  for  plaintiffs  In  error.  Persons 
&  McGehee,  for  defendant  in  error. 


FISH,  C.  J.    Judgment  afEhrmed. 
Justices  concur. 


All  the 


(129  Oa.  271) 

MARTIN   V.    HUNTER. 
(Supreme  Court  of  Georgia.    Aug.  14,  1907.) 

Injunction. 

Tliere  was  no  abuse  of  discretion  in  grant- 
ing  an  injunction  in  this  case. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court  Ware  County; 
T.  A.  Parker,  Judge. 

Action  by  W.  A.  Martin  against  J.  L.  Hun- 
ter. From  a  judgment  Martin  brings  error. 
Affirmed. 

W.  T.  Dickerson  and  Wilson,  Bennett  & 
I/ambdin,  for  plaintiff  in  error.  S.  (X  Town- 
send,  for  defendant  in  error. 


LUMPKIN,   J.     Judgment  affirmed, 
the  Justices  concur. 


All 


(129  Ga.  2S2) 

HINTON  V.  BREWER. 

(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

Insane  Persons— Inquisition— Costs. 

One  who,  after  suing  out  a  commission  of 
lunacy,  voluntarily  dismi^sea  the  proceeding,  is 


not  compelled  to  pay  the  costs  which  have  ac- 
crued therein  as  a  condition  precedent  to  insti* 
tutin^  a  second  proceeding  of  the  same  character 
relative  to  the  same  person  and  involving  the 
same  questions  which  were  presented  by  the  first 
[Ed.  Note.— ^For  cases  in  point  see  Cent  Dig. 
vol..  27,  Insane  Persons,  i  39.] 

"(Syllabus  by  the  Ck>ttrt) 

Error  from  Superior  Court  Elbert  Coud> 
ty ;  H.  M.  Holden,  Judge. 

Action  between  E.  E.  Hinton  and  S.  S. 
Brewer.  From  the  Judgment  Hinton  brings 
error.    Affirm^. 

See  57  S.  E.  748. 

Z.  B.  Rogers  and  P.  P.  Proffitt  for  plain- 
tiff  in  error.  O.  P.  Harris,  for  defendant 
in  error. 

FISH,  C.  J.  The  sole  question  presented 
by  the  record  In  this  case  is  whether  the 
costs  of  a  former  proceeding  to  obtain  an 
adjudication  that  a  person  is  of  unsound 
mind,  and  the  appointment  of  a  guardian 
for  such  person,  must  be  paid  by  the  peti- 
tioner in  such  proceeding  as  a  condition  pre- 
cedent to  his  instituting  a  second  proceeding 
for  the  same  purposes.  Under  the  provisions 
of  Civ.  Code  1895,  §  '5043,  a  plaintiff  cannot 
recommence  his  suit  where  it  has  been  non- 
suited, dismissed  or  discontinued,  without 
the  prepayment  of  the  costs  already  incurred. 
Is  a  proceeding  for  a  commission  of  lunacy 
a  suit  within  the  meaning  of  the  provisions 
of  that  section?  In  our  opinion  it  is  not  A 
proceeding  for  a  commission  of  lunacy  is 
begun  in  the  interest  of  the  public  and  the 
person  alleged  to  be  of  .unsound  mind;  and, 
if  voluntarily  discontinued,  costs  should  not 
be  Imposed'  upon  the  petitioner,  if  the  pro- 
ceeding was  instituted  in  good  faitlL  We 
quote  from  22  CJyc.  1137:  "In  the  absence  of 
statutory  regulation,  the  matter  of  the  al- 
lowance of  costs  in  original  lunacy  proceed- 
ings rests  in  the  equitable  discretion  of  the 
court  having  Jurisdiction,  and  the  same  rule 
obtains  in  respect  of  costs  upon  a  traverse  or 
supersedeas  of  the  inquisition.  Where  there 
is  a  finding  of  insanity,  the  costs  of  the  in- 
quiry are  ordinarily  to  be  paid  by  the  insane 
person  or  his  estate ;  it  being  considered  that 
these  are  in  the  nature  of  necessary  expenses 
incurred  for  the  benefit  of  the  party  and  for 
which  he  or  his  estate  is  impliedly  Iwund. 
Where  the  proceedings  result  In  a  finding  of 
sanity,  costs  will  not  be  allowed  as  of  course 
against  the  prosecutor.  If  the  proceedings 
were  commenced  In  good  faith  and  for  the 
supposed  benefit  of  the  alleged  lunatic;  but 
where  proceedings  are  promoted  without 
probable  cause  or  maliciously,  the  prosecutor 
will  be  held  liable  for  the  costs."  dv.  Code 
1895,  S  2583,  provides :  -It  shall  be  the  duty 
of  each  ordinary  of  this  state  to  draw  his 
warrant  upon  the  treasurer  of  his  county  for 
such  sum  or  sums  as  shall  be  actually  neces- 
sary or  requisite  to  defray  the  expenses  of 
trying  every  commission  of  lunacy,  and  of 
carrying  or  conveying  an  insane  person  from 


6a.) 


WHBBLBE  V.  FIDELITY  A  CASUALTY  CO. 


700 


sneh  county  to  the  State  Lunatic  Asylum, 
when  such  insane  person  shall  be  lawfully 
committed  to  such  asylum:  provided,  that 
DO  money  shall  be  drawn  from  the  county 
treasury  for  the  purposes  herein  set  forth, 
where  the  estate  of  such  insane  person  Is 
sufficient  to  defray  such  expenses."  It  would 
seem  from  the  language  of  this  section  that 
the  costs  of  trying  commissions  of  lunacy 
should  be  paid  out  of  the  treasury  of  the 
county,  except  where  the  person  as  to  whom 
such  proceeding  is  had  is  found  to  be  Insane 
and  bis  estate  is  sufficient  to  defray  such 
expenses.  But  whether  or  not  this  be  a 
proper  ccmstructlon  of  this  section,  or  wheth- 
er the  petitioner  for  a  commission  of  lunacy 
is,  under  given  circumstances,  liable  for  the 
costs  of  the  proceeding,  we  hold  that  he  is 
not  bound  to  pay  the  costs  of  such  a  proceed- 
ing, voluntarily  dismissed  by  him,  as  a  con- 
dition precedent  to  the  institution  of  a  sec- 
ond proceeding  of  like  character  against  the 
same  person  whose  mental  condition  was  the 
subject  for  Inquiry  in  the  first  , 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(129  Ga,  2S7) 

WHBELBB    V.    FIDELITY    ft    CAQUAI/TY 

CO.  OF  NEW  YORK. 

(Supreme  Court  of  Qeorgia.    Aug.  12,  1907.) 

INST7BAN0B— ACOIDENT      POLIOT— ACTION— PE- 
TITION. 

Tlie  petition  sets  forth  no  cauge  of  action, 
and  was  properly  dismissed  on  demnrrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼01.  28,  Insurance,  i  1164.] 

(Syllabus  by  the  Court) 

Error  from  Superior  0)urt,  Chatham  Coun- 
ty; Geo.  T.  C:ann,  Judge. 

Action  by  F.  F.  Wheeler  against  the  Fi- 
delity &  Casualty  Company  of  New  York. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Wheeler  sued  the  Fidelity  &  Casualty  Com- 
pany, alleghig,  that  the  defendant  was  in- 
debted to  him  in  a  stated  sum  on  a  policy 
of  accident  Insuranca  The  policy  Insured 
the  plaintiff  against  ''disability  or  death  re- 
sulting directly,  and  independently  of  all 
other  causes,  from  bodily  Injuries  sustained 
through  external,  violent  and  accidental 
means  (suicide,  sane  or  insane,  not  included)." 
The  policy,  in  different  clauses,  made  stipu- 
lations in  reference  to  the  terms  upon  which 
the  insured  would  or  would  not  be  entitled 
to  indemnity;  such  clauses  containing  such 
expressions  as:  "If  said  injuries  shall,"  etc 
The  policy  also  contained  the  following 
clause:  *'In  case  a  person  other  than  the  in- 
sured or  his  legal  representatires  is  specifi- 
cally named  as  beneficiary,  then,  and  not 
otherwise,  this  policy  shall  also,  in  considera- 
tion of  the  premium,  insure  the  person  so 
named  as  beneficiary  against  disability  or 
death,  resulting  directly,  and  independently 
of  all  other  causes,  from  bodily  injuries  sua- 


tabled  through  external,  violent,  and  acci^ 
dental  means  (suicide,  sane  or  insane,  not  in- 
cluded), and  received  by  said  person  while 
riding  aft  a  passenger  in  or  on  a  public  con* 
veyance  propelled  by  steam,  electricity,  com- 
pressed air  or  cable,  and  provided  for  passen* 
ger  service,  including  a  passenger  elevator.'* 
It  was  alleged  that  Lela  Wheeler,  wife  of 
the  plaintiff,  was  specifically  named  as  the 
beneficiary  in  the  policy,  and  that  she  died 
as  the  result  of  a  gunshot  wound  accidental- 
ly inflicted.  The  shot  that  killed  her  was 
fired  from  a  passing  street  passenger  car, 
propelled  by  electricity.  The  conductor  of 
the  car  got  Into  an  altercation  with  a  pas- 
senger, and  shot  at  the  passenger  in  the 
car,  and  the  bullet  struck  the  plaintiff's  wife 
while  she  was  going  up  the  front  steps  of 
her  home  on  the  street  along  which  the  car 
was  passing.  It  was  alleged  that  the  solicit- 
ing agent  of  the 'defendant  at  the  time  the 
policy  was  sold,  represented  that  the  plain- 
tiff would  be  indemnified  In  the  sum  named 
in  the  policy  in  the  event  that  his  wife 
should  die  as  the  result  of  an  external,  vio- 
lent, or  accidental  means,  whether  received 
on  a  car  or  otherwise;  that  the  agent  stated 
that  it  was  a  new  form  of  insurance  which 
furnished  greater  protection  than  any  policy 
that  had  ever  been  Issued;  that  this  was  an 
inducement  held  out  to  the  plaintiff  to  take 
the  policy.  By  amendment  it  was  alleged 
that  at  the  time  the  plaintiff  paid  the  re- 
newal premium  the  defendant  was  issuing 
two  forms  of  policies  for  the  same  premium, 
in  one  of  which  the  liability  was  not  confin- 
ed and  limited,  and  in  the  other  of  which  It 
was  confined  and  limited  by  express  words; 
and  that  the  plaintiff  paid  the  renewal  pre- 
mium upon  the  faith  of  the  representation 
made  to  him  that  the  policy  covered  all  of 
the  injuries  of  the  nature  and  character 
of  those  which  resulted  in  the  death  of  his 
wife.  The  defendants  filed  a  general  demur- 
rer ;  and  also  a  special  demurrer  to  that  por- 
tion of  the  petition  relating  to  the  repre- 
sentations of  the  soliciting  agent  upon  the 
ground  that  whatever  representations  might 
have  been  made  were  merged  Into  the  written 
contract  and  the  terms  of  the  writing  could 
not  be  varied  by  parol  testimony. 

R.  R.  Richards,  for  plaintiff  in  error.  Qaiv 
rard  &  Meldrim,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  If  the  stipulation  in  the  policy  pro- 
viding for  indemnity  to  the  insured  for  loss 
resulting  from  the  death  or  disability  of  his 
wife  is  interpreted  as  it  stands  alone,  there 
can  be  but  little  question  that  under  the 
terms  of  the  stipulation  there  was  to  be  no 
liability  upon  the  company  unless  the  death 
or  disability  resulted  from  an  injury  to  the 
wife  while  she  was  a  passenger  upon  a  car  or 
an  elevator.  The  words  are  clear  and  un- 
equivocaL  This  clause  in  the  policy  is  en- 
tirely free  from  ambiguity.  But  it  is  said 
this  clause  should  be  interpreted  in  the  light 
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ef  the  entire  contract,  and  this  Is  the  correct 
rule.  And  if  there  Is  any  other  clause  or 
stipulation  in  the  policy  which  would  enlarge 
the  liability  of  the  company  to  the*plaintiff 
growing  out  of  accidents  to  the  wife,  then 
the  company  would  he  liable  to  the  extent  to 
which  the  terms  of  the  policy  enlarged  the 
liability,  but  no  further.  The  insured  Is  in- 
demnified against  disability  and  death  re- 
sulting from  bodily  injury  sustained  through 
external,  violent,  or  accidental  means,  except 
In  those  cases  where  the  disability  or  death 
may  result  from  causes  made  the  subject  of 
express  exceptions  Jn  the  policy.  The  policy 
then  asserts  that  "if  said  injuries"  shall  dis- 
able the  Insured,  etc.,  the  company  will  pay  a 
certain  amount  per  week,  "if  said  bodily  in- 
juries" are  received  by  the-  insured  while 
riding  as  a  passenger  in  a  public  conveyance, 
etc.,  the  amount  paid  to  be  stated  amounts, 
etc. ;  and  again,  "if  said  injuries"  shall  not 
wholly  disable  the  insured,  the  indemnity 
shrill  be  paid  In  a  prescribed  manner.  And 
in  other  clauses  there  are  different  stipula- 
tions in  reference  to  the  indemnity,  preceded 
by  the  words,  "If  said  injuries."  The  clause 
containing  the  stipulation  upon  which  the 
present  suit  is  based  follows  all  of  these 
clauses.  It  is  argued,  because  there  is  in 
that  clause  the  expression,  "This  policy  shall 
also,  in  consideration  of  the  premiums,  in- 
sure the  person  so  named  as  beneficiary 
against  disability  and  death,"  etc.,  that  all 
stipulations  preceding  this  clause  are  carried 
into  it,  and  authorize  a  claim  of  indemnity 
in  the  event  of  the  death  or  disability  of  the 
beneficiary  under  the  same  conditions  where 
such  claim  could  be  made  by  the  insured  him- 
self ;  that  the  subject-matter  of  the  policy  is 
indemnity  against  death  or  disability  by  ac- 
cidental means  of  every  character,  except 
those  expressly  excepted,  of  both  the  insured 
and  the  beneficiary ;  and  that,  when  the  pol- 
icy Is  construed  as  a  whole,  the  Insured  is 
Indemnified  against  the  death  or  disability  of 
himself,  and  also  against  the  death  or  disabil- 
ity of  the  beneficiary.  We  cannot  agree  to 
this  view.  While  we  recognize  the  rule  that 
a  policy  of  Insurance  must  be  construed  most 
strongly  against  the  insurer,  still  the  words 
of  the  policy  must  be  given  the  meaning 
which  they  ordinarily  bear;  and  where  it  Is 
manifest  that  it  was  the  Intention  of  the  in- 
surer that  liability  should  attach  only  In  giv- 
en circumstances,  the  law  will  uphold  the 
contract  according  to  Its  true  intent  and  im- 
port We  do  not  think  there  is  any  ambiguity 
whatever  in  the  clause  of  the  policy  providing 
for  indemnity  resulting  from  death  or  dis- 
ability of  the  beneficiary.  Nor  do  we  think 
there  is  any  stipulation  in  the  policy  which 
can  be  properly  held  to  vary  or  alter  the 
plain  and  evident  meaning  of  the  terms  In 
this  clause.  The  writing  being  unambiguous, 
parol  evidence  as  to  what  was  said  by  the 
parties  at  the  time  It  was  executed  will  not 
be  admitted  to  vary  or  alter  the  terms  of  the 
writing.    The  petition  set  forth  no  cause  of 


action,  and  was  properly  dinniflsed  <m  de- 
murrer. 

Judgment  afllrmed.    All  the  Justioee  ooa- 
cur* 


(129  Oil  &6) 
HOLTZBNDORFF  v,  DB  laBNNB. 
(Supreme  Court  of  Georgia.    Aug.  10,  19070 

New  Tbial  —  iNSTBUcnoNs  —  Bxpsbssion  of 

Opinion. 

Where  the  court,  in  its  charge  to  the  jury, 
expresses  an  opinion  upon  a  material  question 
of  fact  as  to  which  the  evidence  is  conflicting,  it 
is  cause  for  a  new  trial. 

[Ed.  Note.— For  cases  in  pomt,  see  Gent.  Dig. 
vol  37,  New  Trial,  U  57-61.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  CShatham  Coun- 
ty;   Geo.  T.  Cann,  Judge. 

W.  J.  De  Renne  filed  a  distress  warrant 
on  the  property  of  Nannie  L.  Young.  8.  T. 
Holtzendorfl  interposed  a  claim.  Judgment 
finding  the  property  subject,  and  claimant 
foring!^  error.    Reversed. 

Shelby  Myricls,  for  plaiirtifl  in  error.  W. 
G.  Charlton  and  Geo.  W.  Owens,  for  defend- 
ant in  error. 

FISH,  C.  J.  A  distress  warrant  In  fayor 
of  W.  J.  De  Renne  against  Nannie  L.  Young 
was  levied  on  certain  furniture  and  house- 
hold goods,  which  were  claimed  by  S.  T. 
Holtzendorff.  Upon  the  trial  of  the  issue 
as  to  whether  or  not  the  properly  was  sab- 
ject  to  the  distress  warrant,  the  evidence 
submitted  in  behalf  of  the  claimant  tended 
to  show  that,  24  days  prior  to  the  levy,  the 
claimant  purchased  the  property  levied  upon 
from  the  defendant,  Mra  Young,  and  receiv- 
ed from  her  a  bill  of  sale  to  the  same,  and 
very  soon  afterwards  moved  it  from  the 
house  where  it  then  was  to  another  house, 
where  he  rented  it  to  Mrs.  Young's  mother, 
who  was  in  possession  of  it  at  the  time  of 
the  levy.  The  evidence  in  behalf  of  the 
plaintiff  tended  to  show  that  Mrs.  Young 
was  in  possession  of  the  property  for  some 
time  prior  to  the  alleged  sale,  subsequently 
thereto,  and  at  the  time  of  the  levy.  So 
there  was,  therefore,  a  sharp  conflict  in  the 
evidence  as  to  whether  or  not  Mrs.  Young 
retained  possession  of  the  property  after  the 
alleged  sale  by  her  to  the  claimant  The 
court  instructed  the  Jury  as  follows :  "Wheth- 
er the  retention  of  possession  by  the  vendor 
in  this  case,  Mrs.  Young,  of  the  property,  has 
been  sufficiently  explained  to  remove  the  pre- 
sumption of  fraud,  is  a  question  for  the 
jury  to  determina  *  *  *  The  possession 
of  Mrs.  Young  of  a  whole  or  part  of  the 
property  sold  by  her  to  Holtzendorff  after 
judgment  against  her  and  at  the  time  of  the 
levy  is  presumptively  a  possession  as  own- 
er." The  jury  returned  a  verdict,  finding 
the  property  subject  and  a  stated  amount  of 
damages  against  the  claimant  for  filing  the 
claim  for  delay  only.    The  claimant  auids 
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a  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted. 

Error  was  assigned  in  the  motion  upon  the 
above-quoted  Instructions  of  the  court,  on 
the  ground  that  the  court  therein  assumed 
that  the  question  of  possession  in  the  de- 
fendant, Mrs.  Young,  was  not  a  disputed 
fact,  and  that  the  language  used  by  the 
court  amounted  to  an  expression  of  opinion 
that  possession  of  the  property  In  question 
by  Mrs.  Young  had  been  actually  shown  aft- 
er the  time  claimant  contended  that  he  had 
purchased  It  from  her.  We  think  the  assign- 
ment of  error  was  well  taken.  Instructing 
the  jury  that  it  was  for  them  to  determine 
'^whether  the  retention  of  possession*'  of 
the  property  by  Mrs.  Young,  after  the  al- 
leged sale  of  the  same  by  her  to  the  claim- 
ant, had  been  sufficiently  explained  to  re- 
move the  presumption  of  fraud,  was  equiva- 
lent to  an  expression  of  opinion  by  the  court 
that  Mrs.  Young  had  retained  possession 
after  the  alleged  sale.  The  same  is  true  of 
the  instruction  that:  "The  possession  of 
Mrs.  Young  of  a  whole  or  part  of  the  prop- 
erty sold  by  her  to  Holtzendorfl  after  Judg- 
ment against  her,  and  at  the  time  of  the 
levy,  is  presumptively  a  possession  by  the 
ovmeir."  The  court  therefore  should  have 
granted  a  new  trial.  While  other  questions 
are  made  in  the  record,  under  the  view  that 
we  have  taken  of  the  case,  it  is  unnecessary, 
to  deal  with  them. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(129  Ga.  214) 

HARLBY  V.   RIVERSIDE   MILLS. 
(Supreme  Court  of  Georgia.    Aug.  9,  1907.) 
Relbasb— Cancellation— Rbtubn   of  Bene- 
fits. 

One  who,  for  valuable  considerations,  in- 
cluding the  payment  to  him  of  a  given  sum  of 
money,  hna  released  another  from  all  further 
liability  for  personal  injuries  sustained  by  the 
releasor,  cannot,  even  upon  legal  grounds,  ob- 
tain a  rescission  of  such  contract  of  release, 
and  recover  upon  the  original  cause  of  action, 
wifiiout  first-  restoring  or  offering  to  restore,  to 
the  releasee  what  he  paid  for  such  release. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  42,  Release,  i  45.] 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
County ;   H.  C.  Hammond,  Judge. 

Action  by  Harry  H.  Harley  against  the 
Riverside  Mills.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

B.  B.  McCowen,  for  plaintiff  in  error.  O. 
Henry  and  R.  S.  Cohen,  for  defendant  in 
error. 

FISH,  C.  J.  Harry  H.  Harley  brought  an 
action  against  the  Riverside  Mills  for  dam- 
ages from  personal  injuries  alleged  to  have 
hedn  sustained  by  him  on  February  8,  1902, 
by  reason  of  the  negligence  of  the  defendant 
In  furnishing  to  the  plaintiff,  its  employ^  a 


machine  with  which  to  perform  the  work  as- 
signed tp  him  which  was  defective  and  not 
suited  to  the  purpose  for  which  It  was  used* 
The  petition  was  dismissed  on  demurrer,  and 
the  plaintiff  excepted.  In  sustaining  the 
demurrer  the  court  passed  the  following  or- 
der: "It  appearing  that  petitioner  had  re- 
ceived a  certain  sum  from  defendant's  com- 
pany in  payment  of  the  damages  received, 
and  had  brought  suit  against  said  defendant 
company  after  having  signed  a  release  with- 
out restoring  to  said  company  the  amount 
received  in  settlement,  it  is  ordered  that 
the  demurrer  filed  in  said  case  be  sustained." 
So  much  of  the  petition  as  bears  on  the  ques- 
tion presented  was  as  follows:  "That  de- 
fendant corporation  recognized  its  obliga- 
tion to  petitioner,  and  through  its  superin- 
tendent, James  H.  Vivian,  obtained  a  re* 
lease  for  said  liability  from  petitioner  on  or 
about  the  18th  of  February,  1902,  under 
promise  to  take  petitioner  back  in  their  em- 
ployment as  soon  as  he  was  able  to  knock 
about  at  his  half  regular  salary  of  $1.40  per 
day  until  well,  and  then  to  give  petitioner 
employment  at  $1.40  per  day  as  long  as  he 
should  live."  In  connection  with  this  al- 
legation, there  was  attached,  as  an  exhibit  to 
the  petition,  a  copy  of  the  release  contract, 
executed  by  plaintiff  on  February  18,  1902, 
in  the  presence  of  two  witnesses,  one  of 
them  a  notary  public.  This  contract,  after 
reciting  that  the  plaintiff  on  February  8, 
1902,  had  the  misfortune  to  lose  a  portion  of 
his  left  hand  on  a  planer  in  the  defendant's 
shop,  contained  the  following  language: 
"Whereas  the  Riverside  Mills  have  agreed  to 
pay  all  doctors'  bills  in  connection  with  said 
accident  and  also  pay  me  half  time,  namely 
seventy  cents  per  day,  until  I  am  discharged 
by  their  physician,  now,  therefore,  this  in- 
denture witnesseth  that  in  consideration  of 
the  payment  of  all  doctors*  bills  in  connec- 
tion with  said  accident,  and  the  further 
payment  of  half  time  to  me  by  the  Riverside 
Mills,  until  I  am  discharged  by  their  physl-* 
cian,  the  receipt  of  first  payment  of  which  half 
time  is  hereby  acknowledged,  namely  $4.20 
for  six  days'  lost  time  week  ending  February 
15,  1902,  I  have  remised,  released,  and  for- 
ever discharged,  and  by  these  presents  do 

*  *  *  remise,  release,  and  forever  dis- 
charge the  Riverside  Mills  ♦  ♦  ♦  of 
and  from  all  *  *  *  cause  and  causes  of  ac- 
tion, suits,  debts,  •  •  •  damag^  ♦  •  • 
claims  and  demands  whatsoever  In  law  and 
equity,  which  against  the  said  Riverside 
Mills,   I  ever  had,   now  have,  or  which   I 

•  •  •  may  have,  •  •  •  by  reason  of 
the  accident  which  happened  to  me  on  or 
about  February  8»  1902,  as  aforesaid."  The 
petition  further  alleged:  "That  in  recogni- 
tion of  said  agreement  [the  alleged  agreement 
made  with  plaintiff  by  defendant's  superin- 
tendent], petitioner  was  permitted  to  return 
to  work,  and  received  his  half  pay,  until 
about  wellt  when  petitioner,  without  reason- 
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able  cause  6ir  fault  on  his  part,  was  discharged, 
In  violation  of  said  agreement,  thereby  ren- 
dering the  release  signed  by  petitioner  null 
and  void."  There  was  a  prayer  that  the  re- 
lease be  declared  of  no  effect,  and  that  plain- 
tiff recover  a  stated  amount  of  damages  on- 
account  of  his  Injuries. 

Counsel  for  plaintiff  In  error  contends, 
in  his  brief,  that  the  acknowledgment  of 
"having  received  $4.20  for  six  days*  lost 
time,"  contained  in  the  contract  of  release, 
"should  [not]  be  construed  into  an  acknowl- 
edgment that  be  had  not  earned  it,  when 
it  entered  into  the  general  average  of  his 
pay  while  convalescent  The  release  does 
not  say  for  lost  time  to  date,  but  only  for 
time  lost  to  the  15th,  when  the  contract  was 
entered  into  on  the  18th,  and  after  he  had 
according  to  the  petition  taken  up  his  light 
duties  at  the  mill.  The  idea  was  to  average 
his  pay  while  disabled  at  70  cents  per  day, 
including  the  time  lost  when  he  earned  noth- 
ing, to  the  time  when  well  and  earning  almost 
full  pay ;  the  $4.20  received  being  for  salary, 
and  not  in  settlement  of  his  claim  for  dam- 
ages." The  essential  weakness  of  this  con- 
tention consists  In  the  fact  that  counsel  seek 
to  construe 'the  release  contract  in  connec- 
tion with  allegations  ,as  to  a  promise  made 
by  defendant's  superintendent,  on  or  about 
the  time  that  this  contract  was  signed,  which 
promise  does  not  appear  in  the  written  in- 
strument. It  is,  perhaps,  not  material;  but 
we  may  say,  in  passing,  that  the  statement 
that  the  contract  was  entered  into  after  the 
plaintiff,  "according  to  the  petition,  had 
taken  up  his  light  duties  at  the  mill,"  is  not 
supported  by  the  petition,  as  it  fails  to  state 
when  the  plaintiff  "was  permitted  to  return 
to  work,  and  received  his  half  pay."  This 
contention  of  counsel  as  to  the  construction 
to  be  placed  upon  the  contract  of  release  is 
not  supported  by  the  language  of  that  con- 
tract, which  states  that  the  $4.20  received 
by  the  plaintiff  was  for  six  days'  lost  time 
during  the  week  ending  February.  15,  1902, 
and  in  consideration  of  the  payment  of  this 
sum  of  money,  and  the  assumption  of  the 
other  specific  obligations  by  the  defendant, 
the  plaintiff  executed  the  release.  Nor  does 
it  appear  from  the  contract  of  release  that  It 
was  obtained  by  defendant  under  its  promise 
to  take  plaintiff  back  into  its  employment,  as 
soon  as  he  was  able  to  "knock  about,"  at 
half  his  rc^lar  wages,  until  well,  and  then 
to  give  him  employment  for  the  balance  of 
his  life  at  $1.40  per  day.  And,  of  course, 
suqh  parol  promise  or  agreement,  even  if 
made  contemporaneously  with  the  execution 
of  the  written  contract,  by  defendant's  super- 
intendent, or  any  one  else  representing  It, 
could  not  be  added  to  the  written  contract  of 
release.  The  petition,  taken  in  connection 
with  the  release  contract,  which  Is  made  a 
part  thereof,  when  properly  construed,  is 
an  effort  to  rescind  such  contract,  for  no  legal 
reason,  and  without  restoring,  or  offering  to 


restore,  to  defendant,  the  other  party  to  the 
contract,  the  money  plaintiff  had  received 
by  virtue  of  the  same;  and  then,  with  this 
contract  out  of  the  way,  to  recover  damages 
for  the  Injuries  sustained  by  plaintiff.  Elven 
if  the  plaintiff  had,  by  the  allegations  of  his 
petition,  shown  a  legal  reason  for  a  rescis- 
sion of  the  contract,  such  as  fraud  in  its 
procurement,  he  could  not  have  obtained  a  re- 
scission, without  refunding,  or  offering  to  re- 
fund, the  money  which  he  bad  received  there- 
under. East  Tenn.,  Va.  &  Ga.  Ry.  Co.  v. 
Hayes,  83  Ga.  558,  10  S.  E.  350;  Id.,  89  Ga. 
264,  15  S  E.  861;  Western  &  Atlantic  R. 
Go.  V  BurkOr  97  Ga.  560,  25  S.  El  498; 
Strodder  v.  Souther  Granite  Co.,  94  Ga.  626, 
19  S.  E  1022;  Id.,  99  Ga.  596,  27  S.  E.  174; 
Bowden  v.  Achor,  95  Ga.  243,  22  S.  E.  254. 
It  follows  that  there  was  no  error  in  sus- 
taining the  demurrer  to  the  petition. 
Judgment  affirmed.    All  the  Justices  concur. 


(129  Ga.  2S7) 

STOCKING  ▼.  MOURY. 

(Supreme  Court  of  Georgia.    Aug.  13,  1907.) 

Vendob  and  Pubchaseb  —  Purohasb-Monet 
Note— Action— Execution  —  Affidavit   of 

iLLEOAilTY. 

Where   land  was  sold,   a  promissory  note 

e'ven  for  the  purchase  money  by  the  vendee, 
md  for  title  executed  by  the  vendor,  the  note 
subsequently  indorsed  by  the  payee  and  trans- 
ferred to  a  third  party,  who,  upon  the  maturity 
of  the  same,  brought  suit  thereon  and  re- 
covered a  general  judgment  against  the  maker 
and  indorser,  with  a  special  lien  on  the  land, 
and  the  execution  issued  u^on  such  judgment 
was  levied  upon  the  land,  it  was  not  a  good 
ground  of  illegality  to  such  execution  that,  aft- 
er the  rendition  of  the  judgment,  the  land  had 
been  conveyed  by  the  payee  of  the  note,  who 
then  held  the  legal  title  thereto,  to  the  other 
defendant,  the  maker  of  the  note,  in  order  that 
the  execution  might  be  levied  thereon  as  th« 
latter's  property,  in  accordance  with  the  provi- 
sions of  Civ.  Code  1S05,  i  5432. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty; C.  H.  Brand,  Judge. 

On  levy  of  execution  by  David  Moury,  A. 
N.  Stocking:  filed  affidavit  of  illegality.  Judg- 
ment for  plaintijf  in  execution,  and  claimant 
brings  error.    Affirmed^ 

See  57  S.  E.  704. 

D.  K.  Johnston,  for  plaintiff  In  error.  H* 
W.  Dent  and  J.  A.  Perry,  for  defendant  in 
error. 


EVANS,  J.    Judgment  affirmed* 
Justices  concur. 


All  tlM 


(12S  Go.  256) 

SISTRUNK  et  al.   v.   PENDLETON.   Judge. 

(Supreme  Court  of  Georgia.    Aug.  18,  1907.) 

1.  Exceptions,    Bill   of  —  Mandahus  —  Re- 
fusal TO  Sign  Bill  of  Exceptions. 

In  passine  upon  an  application  for  manda- 
mus to  comjpeT  a  judge  to  certify  a  bill  of  .ex- 
ceptions which  is  presented  in  proper  form,  thif 
court  will  not  look  into  the  merits  of  any  as- 
signment of  error  therein  made ;  but  mandamus 
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will  not  lie  to  compel  the  trial  judge  to  sign  and 
certify  a  bill  which  is  bo  defective  in  form  as  to 
necessitate  a  dismissal  of  the  writ  of  error  in 
case  it  should  be  certified  and  brought  to  this 
court 

2.    SaMB— SUTFIOIXIVCT. 

It  appearing  that  persons  who  are  essential 
parties  to  a  bill  of  exceptions  sued  out  in  this 
case  are  neither  named  nor  designated  as  such 
in  the  bill  presented,  and.  that  the  only  attempt 
to  do  so  is  by  using  with  reference  to  them  the 
words  "et  al.'*  and  *M:enants."  following  the  name 
of  one  who  is  a  proper  defendant  in  error,  such 
bill  of  exceptions  is  fatally  defective  for  want 
of  necessary  parties.  Farr  v.  Farr,  118  Ga.  577, 
38  S.  E.  962;  Orr  v.  Webb.  112  Ga.  806,  88 
S.  E.  9& 
(Syllabus  by   the  Court) 

Application  by  J.  E.  Slstmnk  and  others 
for  writ  of  mandamns  against  J.  L  Pendle- 
ton, Judge.    Writ  denied. 

BECK,  J.  Mandamus  nisi  denied.  All  the 
Justices  concur. 


(128  Ga.  aST) 

SMITH   et  aL   ▼.  MAYOR  AND  COUNCIL 
OP  MACON. 

(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

1.  (Institutional  Law  — Dus  Process   or 
Law. 

The  decision  in  the  case  of  Toney  ▼  Macon, 
119  Ga.  83,  46  S.  E.  80,  upon  review,  ia  ad- 
hered to  and  approved. 

2.  Same— Equal  Protection  or  the  Laws. 

That  provision  of  the  act  of  1903  (Acts 
1903,  p.  579),  amending  the  charter  of  the  city 
of  Macon,  which  authorizes  the  city  authorities 
to  determine  which  of  the  existing  roads  and 
alleys  in  the  territory  annexed  to  the  city  by 
the  act  shall  be  declared  to  be  public  streets  of 
the  city,  does  not  abridge  the  privileges  and  im-* 
munities  of  the  citizens  of  the  annexed  terri- 
tory, nor  deprive  them  of  property  without  due 
process  of  law,  nor  deny  to  them  the  equal  pro- 
tection of  the  law,  within  the  meaning  of  the 
fourteenth  amendment  to  the  (Constitution  of 
the  United  States. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Constitutional  Law,  §§  807,  683.] 

8.  Statutes— Title  of  Act. 

The  act  of  1903  (Acts  1903,  p.  579),  amend- 
ing the  charter  of  the  city  of  Macon,  is  not, 
for  the  reasons  urged  in  the  present  case,  subject 
to  the  objection  that  it  contains  in  the  body  of 
the  same,  matter  variant  from  the  title  thereof. 
4.  Constitutional  Law— Extension  op  Citt. 

Limits. 

The  act  above  referred  to  is  not  unconsti- 
tutional for  any  reason  urged  against  it  in  the 
present  case. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Jfudge. 

Action  by  William  Smith  and  others 
against  the  mayor  and  council  of  the  city  of 
Macon.  Judgment  for  defendants,  and  plain* 
tiffs  bring  error.    Affirmed. 

Smith,  and  more  than  60  others,  In  behalf 
of  themselves  and  others  In  a  similar  situa- 
tion that  might  thereafter  unite  with  them, 
brought  an  equitable  petition  against  the 
mayor  and  council  of  the  city  of  Macon,  al- 
leging: That  they  are  residents  and  owners 
of  real  estate  In  the  territory  described  In 


the  act  approved  August  12,  1903  (Acts  19<% 
p.  579),  purporting  to  extend  the  limits  of 
the  city  of  Macon.  The  city  authorities  of 
Macon  have  issued  tax  executions  against 
pl&intlffs,  and  are  proceeding  to  enforce  the 
same  by  levy  and  sale,  claiming  the  act  un- 
der the  authority  of  the  act  above  referred 
to.  The  act  of  1903  is  violative  of  that  pro- 
vision in  the  (Constitution  of  this  state  which 
declares:  "All  government,  of  right,  origi- 
nates with  the  people,  is  founded  upon  their 
will  only,  and  is  Instituted  solely  for  the 
good  of  the  whole.  Public  officers  are  the 
trustees  and  servants  of  the  people,  and  at 
all  times  amenable  to  them."  Civ.  Code, 
1895,  S  6698.  The  act  is  also  violative  ol 
that  provision  in  the  fonrte^ith  ameudment 
to  the  Constitution  of  the  United  States, 
which  declares:  "No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  with* 
out  due  process  of  law,  nor  deny  to  any  per- 
son within  Its  jurisdiction  the  equal  protec- 
tion of  the  laws.'*  Civ.  Code  1896,  S  6030. 
The  act  conflicts  with  this  provision,  for  the 
following  reasons:  (a)  It  places  upon  the 
annexed  territory  their  proportionate  part 
of  the  existing  debt  of  the  city  of  Macon, 
amounting  to  $900,000,  when  the  residents 
thereof  had  no  voice  in  the  creation  of  the 
debt,  (b)  It  imposes  upon  residents  of  the 
annexed  territory  penalties  for  failure  to 
make  sewer  connections  not  Imposed  upon 
the  other  residents  of  the  dty.  (c)  It  dis- 
criminates against  the  residents  of  the  new 
territory  by  annexing  without  a  vote,  as  was 
allowed  under  the  act  of  1900  (Acts  1900,  p. 
336),  when  other  territory  was  annexed,  (d) 
It  discriminates  against  the  residents  of  the 
annexed  territory  in  the  matter  of  the  sale 
of  liquor,  (e)  It  permits  the  dty  authori- 
ties to  determine  which  of  the  existing 
streets  and  alleys  shitll  be  adopted  and  main- 
tained as  such,  thus  vesting  the  authorities 
of  the  city  with  the  arbitrary  power  to  re- 
fuse to  maintain  any  street  In  the  annexed 
territory.  The  act  also  violates  the  Consti- 
tution of  this  state,  for  the  following  rea- 
sons: (a)  It  contains  matter  In  the  body 
not  referred  to  In  the  title ;  such  matter  be- 
ing the  authority  to  issue  bonds  to  the  con- 
stitutional limit  without  a  vote.  The  title 
purports  to  amend  the  charter  of  the  city, 
and  the  body  does  not  refer  to  the  charter, 
and  does  not  purport  to  amend  the  same. 
The  title  purports  to  provide  for  the  amend- 
ment or  repeal  of  all  existing  laws  for  ex- 
tension of  the  corporate  limits,  and  there  is 
in  the  body  no  repeal  of  any  agisting  law  on 
the  subject  (b)  The  provision  of  the  act  in 
reference  to  the  sale  of  liquor  constitutes  a 
surrender  of  the  police  power,  and  is  also  a 
special  law,  and  there  Is  an  existing  general 
law  on  the  subject,  (c)  The  act  authorizes 
the  city  authorities  to  work  the  county 
chain  gang  on  the  streets  of  the  annexed  ter^ 
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rltory,  In  violation  of  the  act  of  November 
27,  1901.  Acts  1901,  p.  221.  (d)  The  act 
does  not  allow  a  vote  by  the  residents  of  the 
territory  to  be  annexed,  on  the  question  of 
annexation,  notwithstanding  a  provision  to 
that  effect  in  the  act  of  1900.  Acts  1900,  p. 
836.  (e)  The  act  provides  penalties  against 
residents  of  the  annexed  territory,  not  im- 
posed on  other  residents  of  the  city.  The 
prayer  was  for  an  injunction  to  restrain  the 
sale  of  the  property  of  the  plaintiffs  under 
the  tax  executions,  for  general  relief,  and 
procesa  In  an  amendment  allowed  on  No- 
vember 30,  1906,  it  is  alleged  that  only  one 
street  in  the  annexed  territory  has  been 
worked,  graded,  or  improved  since  the  act  of 
1903  was  passed.  This  street  is  the  main 
thoroughf&re  of  the  territory,  upon  which 
the  residents  are  exclusively  white  persons. 
The  plaintiffs  are  all  negroes,  and  the  streets 
upon  which  they  reside  have  received  no  at- 
tention whatever.  Since  the  petition  was 
filed,  the  property  of  plaintiffs  has  all  been 
sold  at  the  tax  sales  and  bought  in  by  the 
city.  The  prayer  of  the  amendment  is  that 
the  tax  sales  be  set  aside  and  the  deeds 
thereunder  canceled.  There  was  also  an 
amendment  striking  15  of  the  plaintiffs.  The 
defendants  filed  a  motion,  in  the  nature  of  a 
general  demurrer,  to  dismiss  the  petition,  be- 
cause it  set  forth  no  cause  of  action,  and 
there  was  nothing  therein  alleged  which  en- 
titled the  plaintiffs  to  the  relief  prayed. 
The  court  sustained  this  motion,  and  the 
plaintiffs  excepted. 

W.  D.  McNeil  and  J.  E.  Hall,  for  plaintiffs 
in  error.  Mlnter  Wlmberly  and  Jesse  Har- 
ris, for  defendants  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  Many  of  the  questions  involved 
in  the  present  case  were  decided  in  the  case 
of  Toney  v.  Macon,  119  Ga.  83.  46  S.  B.  80. 
We  have  been  asked  to  overrule  that  decision, 
but  must  decline  to  do  *so.  Nothing  has  been 
suggested  which  arouses  any  misgivings  as  to 
the  soundness  of  the  rulings  therein  made, 
and  the  decision  is  therefore  adhered  to  and 
reaffirmed. 

2.  We  will  now  deal  with  such  questions 
in  the  present  case  as  are  not  controlled  by 
the  rulings  in  the  case  above  referred  to. 
The  second  section  of  the  act  in  question  is 
as  follows:  •*The  mayor  and  council  of  the 
city  of  Macon  shall  have  full  power  and  au- 
thority, and  are  hereby  vested  with  power 
and  authority,  to  select,  lay  out,  and  name 
such  of  the  roads  and  alleys  in  the  territory 
hereinbefore  set  forth,  to  be  adopted  and 
known  as  streets  and  public  alleys  of  the 
city  of  Macon.  The  mayor  and  council  of 
the  city  of  Macon  shall  not  be  liable  in  any 
amount  for  any  failure  to  keep  in  repair  any 
of  the  roads  or  alleys  in  said  territory,  un- 
less the  same  shall  have  been  first  selected, 
named,  and  laid  out  as  streets  or  alleys.'* 
Acts  1903,  p.  581.  This  section  simply  con- 
fers upon  the  municipality  the  power,  usual- 


ly given  to  all  municipalities,  to  detennine 
what  shall  be  its  highways  and  thorough- 
fares. The  General  Assembly  has  the  author- 
ity to  establish  and  abolish  highways,  and 
It  may  delegate  this  authority  to  municipali- 
ties. Marietta  Chair  Ck>.  v.  Henderson,  121 
Ga.  399,  49  S.  E.  312.  This  is  all  that  has 
been  attempted  in  the  act  now  In  questioiL 
When  the  city  authorities  select  an  ^Listing 
road  or  alley  in  the  annexed  territory  as  a 
street  of  the  city,  it  becomes  thereby  an  es- 
tablished street  of  the  city,  and  cannot  be 
thereafter  vacated  except  In  the  manner  pre- 
scribed by  haw.  The  effect  of  the  act  Is  real- 
ly to  authorize  the  city  authorities  to  vacate 
such  of  the  roads  and  alleys  in  the  annexed 
territory  as,  in  their  discretion,  they  shall  see 
proper  not  to  select,  lay  out,  and  name  as 
streets  of  the  city.  There  can  be  no  question 
as  to  the  authority  of  the  General  Assembly 
to  thus  deal  with  Its  highways.  If,  however, 
any  of  the  roads  or  alleys  were  established 
public  highways  at  the  date  of  the  passage 
of  the  act,  and  the  city  authorities  fall  or 
refuse  to  select  them  as  streets  of  the  city, 
thus  carrying  into  effect  the  power  to  vacate 
delegated  to  them,  those  whose  property  may 
be  damaged  by  this  act  of  the  municipality 
may  not  be  without  a  remedy.  See,  in  this 
connection.  Marietta  Chair  Co.  v.  Henderson, 
121  Ga.  399-404,  49  S.  E  312.  There  is  noth- 
ing in  the  act  in  question,  in  reference  to  the 
power  given  to  the  city  authorities  over  the 
roads  and  alleys  of  the  annexed  territory, 
which  violates  the  provisions  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States. 

3.  The  title  to  the  act  of  1903  la  In  the  fol- 
lowing words:  "An  act  to  amend  the  charter 
of  the  city  of  Macon,  providing  for  the  ex- 
tension of  the  corporate  limits  of  said  city, 
and  also  providing  for  amendment  or  repeal 
of  all  existing  laws  relating  to  the  extension 
of  the  corporate  limits  of  the  city  of  Macon, 
and  for  other  purposes."  Acts  1903,  p.  579. 
The  body  of  the  act  does  not,  in  terms,  de- 
clare that  it  is  an  amendment  to  the  charter, 
but  the  subject-matter  is  such  that  there  can 
be  no  doubt  that  such  was  the  legislative  pur- 
pose. It  deals  with  matter  appropriate  only 
to  an  amendment  to  the  charter.  It  is,  in 
substance,  an  amendment  to  the  charter,  and 
it  is  entirely  immaterial  that  it  Is  not  so 
declared  in  terms.  The  act  authorizes  the 
city  authorities  to  issue  bonds  for  the  purpose 
of  establishing  a  system  of  sewers.  There 
is  nothing  in  the  act  to  indicate  that  these 
bonds  were  to  be  issued  in  any  other  manner 
than  that  prescribed  by  the  Constitution  and 
general  laws  of  the  state  on  the  subject  If 
there  is  any  ambiguity  in  the  act  on  this  sub- 
ject, the  doubt  will  be  resolved  by  according 
to  the  General  Assembly  the  intention  to  fol- 
low the  Constitution.  If  the  language,  prop- 
erly construed,  shows  a  contrary  Intention, 
so  much  of  the  act  as  is  subject  to  this 
criticism  can  be  disregarded,  and  the  re- 
maining portions  of  the  act  will  be  upheld. 
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The  title  is  broad  enough  to  embrace  the  pro- 
visions in  reference  to  the  issue  of  bonds. 
It  contains  the  words  "and  for  other  pur- 
poses,'' and  these  words  authorize  any  legisla- 
tion germane  to  the  general  purpose  of  the 
act,  which  was  to  amend  the  charter  of  the 
city.  Mayor  of  Macon  t.  Hughes,  110  Ga. 
796,  36  S.  B.  247.  The  act  of  1900  (Acts 
1900,  p.  836),  amending  the  charter,  was  not 
a  general  law  within  the  meaning  of  the  Gon- 
stitution  which  would  inhibit  the  General 
Assembly  from  thereafter  enacting  another 
amendment  to  the  charter  providing  for  the 
annexation  of  described  territory,  and,  at  the 
same  time,  keep  in  force  the  act  of  1900  as 
authority  for  future  annexation  in  the  man- 
ner therein  prescribed.  The  act  of  1903  pro- 
vided it  should  not  have  the  effect  to  repeal 
the  act  of  1900,  except  as  to  the  territory  em- 
braced in  the  act  of  1903.  This  was  permis- 
sible legislation,  and  the  title  of  the  act  was 
broad  enough  to  cover  it  The  act  distinctly 
stated  that  it  was  an  act  providing  for  the 
amendment  or  repeal  of  existing  laws  relat- 
ing to  the  extension  of  the  corporate  limits. 
These  words  would  authorize  the  legislation 
in  section  5  (page  582)  of  the  act,  even  if  the 
words  "and  for  other  purposes"  did  not  ap- 
pear in  the  title.  The  act  of  1900  is  amended 
by  the  act  of  1903,  and  also  partially  repeal- 
ed. A  partial  repeal  of  an  act  in  a  subse- 
quent act  is  an  amendment  of  the  act  therein 
dealt  with, 

4.  It  is  contended  that  the  act  of  1908  is 
invalid,  for  the  reason  that  it  authorizes  the 
working  of  the  county  chain  gang  on  the 
roads  in  the  annexed  territory,  in  violation 
of  the  act  of  1901  (Acts  1901,  p.  221).  In 
what  respect  it  violates  the  act  of  1901  is  not 
pointed  out,  and  we  are  at  a  loss  to  ascer- 
tain the  point  intended  to  be  raised.  This 
general  attack  raises  no  question  for  deci- 
sion, and,  in  addition  to  this,  nothing  Is 
said  in  the  brief  of  counsel  on  the  subject 
Even  if  the  pleadings  had  raised  any  question 
for  decision,  we  would  treat  it  as  aban- 
doned. The  act  of  1903  is  not  unconstitution- 
al for  any  reason  urged  against  it  in  the  pres- 
ent case. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(129  Ga.  287) 

WALKER  V.  HILLTBR, 

(Supreme  Couit  of  Georgia.    Aug.  10,  1907.) 

Judgment— Parties. 

In  a  proceeding  to  foreclose  a  mortgage  on 
realty,  signed  by  two  persons,  where  a  plea  in 
bar  filed  by  one  of  tliem  is  admitted  to  be 
good,  and  the  only  evidence  submitted  is  the 
note  and  mortgage,  wliicli  contains  a  written 
assignment  to  the  plaintiff,  it  is  not  error  for 
the  court  to  direct  a  verdict  sustaining  the  plea 
of  the  defendant,  which  is  admitted  to  be  good, 
and  in  favor  of  the  plaintiff  for  the  amount  due 
on  the  note  and  mortgage  against  the  other  de- 
fendant, and  against  the  land  embraced  in  the 
mortgage. 
(Syllabus  by  the  GourtO 


Error  from  Superior  Gourt,  Floyd  Gounty; 
Moses  Wright,  Judge. 

Action  by  J.  F.  HlUyer  against  Galeb 
Walker.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Henry  Walker,  for  plaintiff  in  error.  W. 
M.  Henry»  for  defendant  in  error. 


EYAKS,  J.    Judgment  affirmed. 
Justices  concur. 


AU  th» 


(C2  W.  Va.  813) 
STATE  V.  HARDEN. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 
Sept.  6.  1907.) 

1.  Intoxigatino     Liquors^Lioensb— Poweb 
OF  Municipal  AuTHOBrriES. 

The  power  reserved  to  the  Legislature  by 
section  46  of  article  6  of  the  Gonstitution  of 
this  state  [Gode  1906,  p.  Ixiii],  to  regulate  or 
prohibit  the  sale  of  intoxicating  liquors,  sus- 
tains legislation,  vesting  in  the  councils  of 
cities  ana  towns  sole  power  to  grant  or  refuse 
state  licenses  for  such  sales  within  the  corporate 
limits  thereof. 

[Ed,  Note.--For  cases  in  point,  see  Gent.  Dig. 
vol.  29,  Intoxicating  Liquors,  {  7.] 

2.  Samk. 

So  much  of  section  24  of  article  8  of  the 
Gonstitution  [Gode  1906.  p.  Ixxiv]  as  commits  to 
county  courts  the  superintendence  and  adminis- 
tration of  the  internal  police  and  fiscal  affairs 
of  their  counties,  under  such  regulations  as  may 
be  prescribed  by  law,  and^  provides  that  no  li- 
cense for  sales  of  intoxicating  liquors  in  any 
municipal  corporation  shall  be  granted  without 
the  consent  of  the  municipal  authorities,  is 
operative,  as  to  the  jurisdiction  to  grant  or  re- 
fuse licenses  for  such  sales,  only  so  long  and  to 
such  extent  as  the  Legislature,  by  committing 
to  county  courts  such  jurisdiction,  makes  the 
function  a  part  of  the  police  aifairs  of  the  coun- 
ties 

3.  Statutes— GoNSTBUcnow. 

In  ascertaining  the  intention  of  the  people 
in  adopting  a  Gonstitution,  all  parts  of  the 
Gonstitution  must  be  considered,  every  article, 
section,  clause,  phrase,  and  wora  allowed  some 
effect,  and  all  parts,  clauses,  phrases,  and  words 
harmonized,  if  possible.  No  part  or  word  in  it 
can  be  ispored,  discarded,  treated  as  meaning- 
less, or  denied  purpose  and  effect,  unless  there 
be  Irreconcilable  contradiction  and  repugnancy. 
[Bd.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  10,  Gonstitutional  Law,  {  9.] 

4.  Intoxicating  Liquors— Regulation. 

As  section  24  of  article  8  [Gode  1906,  p. 
Ixxiv]  gives  jurisdiction  to  county  courts,  under 
such  regulations  as  may  be  prescribed  by  law, 
a  construction,  denying  power  in  the  Legisla- 
ture to  withhold,  or  take,  from  them  the  power 
to  ^rant  or  refuse  licenses  for  the  sale  of  in« 
toxicating  liquors,  would  render  the  word  **regu- 
lating,"  in  section  46  of  article  6  [Gode  1906,  p. 
Ixiii],  useless  and  ineffective  of  any  purpose, 
contrary  to  a  rule  of  interpretation,  universally 
observed  by  courts. 

6.  Gonstitutional  Law  —  GoNSTBUcnoN  bt 

Legislature. 

A  contemporaneous  construction  or  inter- 
pretation, given  to  a  Gonstitution  by  the  Legis- 
lature, and  acquiesced  in  by  the  people  and  the 
courts  for  a  long  period  of  time,  will  not  be 
disturbed  or  overthrown,  unless  it  be  plainly 
wrong. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Die 
voL  10,  Gonstitutional  Laws,  {{  14,  IS.] 
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6^  Same— Intebfrbtatioit  of  Fbauebs. 

In  determinlne  the  meaning  of  a  conatitn- 
tional  provision,  tne  interpretation  pnt  upon  it 
by  its  framerB  in  drafting  it,  and  the  peoj^le  in 
puttinji:  it  into  operation,  as  shown  by  existing 
conditions  and  laws,  left  undisturbed  and  ex- 
pressly recognized  and  continued,  ought  to  have 
great  weight. 

[Ed.  Note.— For  caaes  in  point,  see  Gent  Dig. 
vol.  10,  Constitutional  Law,  {  13.] 

7.  Statutes— CJoNSTEucnoN— Repeal. 

A  statute  revising  the  whole  subject-matter 
of  a  former  one,  or  a  former  series  of  statutes, 
becomes,  by  reason  of  its  scope  and  purpose,  to 
the  full  pxtent  of  the  terms  used  and  necessarily 
impliejd,  the  exclusive  rule  and  law,  governing 
the  subject,  and  is  therefore  a  substitute  for 
the  former  statute  or  statutes,  repealing  such 
.  parts  thereof  as  are  inconsistent  with  the  new 
act,  and  not  a  mere  amendatory  act,  adding  to 
or  detracting  from  the  former  law. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {  242.] 

8.  Same. 

The  purpose  of  such  a  statute  is  the  provi- 
sion of  a  new,  complete,  and  comprehensive 
system  of  law  for  the  government .  of  its  sub- 
ject-matter, and  the  method  of  drafting  and 
passing  it  Is  not  the  erection,  upon  former  laws 
as  a  substructure,  of  a  mere  superstructure,  but 
the  laying  of  new  foundations  and  the  erection 
of  a  new  and  complete  structure,  using  only 
such  of  the  old  materials  as  are  deemed  suit- 
able, so  that  the  work  consists,  not  of  mere 
alteration  and  remodeling,  nor  of  exclusion,  nor 
of  the  double  process  of  exclusion  and  inclu- 
sion, but  of  inclusion  only,  by  means  of  express 
and  implied  enactments  and  re-enactments  and 
express  and  implied  adoptions  of  existing  laws. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  242.] 

9.  Same. 

The  language  of  such  a  statute,  relating 
to  a  given  subject  within  the  scope  and  purpose 
of  the  act,  is  presumed  to  be  the  full  and  com- 
plete expression  of  the  legislative  will  and  in- 
tention'respecting  that  matter;  and  for  the  law 
on  that  subject  resort  cannot  be  had  to  other 
statutes,  unless  the  lan^^uage  used  is  incapable 
of  conveying  any  meaning  or  has  expressly  or 
impliedly  auopted  them..  Statutes  formerly '  in 
effect  relating  to  the  same  matter  are'  not  con- 
sidered as  laws  in  pari  materia. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  242.] 

10.  Same— Intent  of  Lbgislatues. 
However  awkward,  informal,  and  unusual 

the  language  of  a  statute  may  be,  the  legislative 
will  and  intention  manifested  by  it  must  be 
ascertained  by  the  court  and  enforced  as  the 
law.  The  intention  expressed  is  paramount  to 
form  and  must  have  the  force  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  S  261.] 

11.  Same. 

Awkwardness,  Informality,  and  terseness  of 
expression  in  a  statute  cannot  be  imputed  to 
incompetency  or  lack  of  wisdom  on  the  part  of 
the  Legislature,  nor  to  the  perpetration  of  fraud 
and  trickery  upon  it. 

12.  Same— Pbesumptions. 

An  interpretation  of  a  statute  or  clause 
thereof  which  gives  it  no  function  to  perform, 
and  makes  it  a  mere  repetition  of  another 
clause,  must  be  rejected  as  unsound,  for  it  is 
presumed  that  the  Legislature  had  a  purpose  in 
using  every  word  and  clause  found  in  a  statute, 
and  intended  the  terms  used  to  be  effective. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {  283.] 

13.  Same— Ambiguity. 

Ambiguity  in  a  statute  or  other  instrument 
consistn  of  susceptibility  of  two  or  more  mean- 


ings and  uncertainty  as  to  which  was  intended. 
Mere  informality  in  phraseology  or  clumsiness 
of  expression  does  not  make  it  ambiguoos,  if 
the  language  imports  one.  meaning  or  intention 
with  reasonable  certainty. 

14.  Same— IMFLIGATIONS. 

That  which  is  necessarilv  implied  la  a  stat- 
ute, or  must  be  included  in  it  in  order  to  maks 
the  terms  actually  used  have  effect,  according  to 
their  nature  and  ordinary  meaning,  is  as  much 
a  part  of  it  as  if  it  liad  been  declared  in  express 
terms. 

15.  Intozioatino    LIQUOB0— Licenses- Pow* 
BBS  OP  Town. 

Tested  by  these  well-settled  rules  of  inter- 
pretation and  construction,  section  35,  c  40,  p. 
88,  of  the  Acts  of  1891,  the  declared  and  mani- 
fest object  of  which  was  the  provision  of  a 
complete  system  of  law  for  the  government  of  the 
town  of  Point  Pleasant,  as  e&own  by  its  title 
and  enactments,  reading  as  follows,  *The  council 
shall  prescribe,  by  ordinance,  the  manner  in 
which  licenses  of  all  kinds  shall  be  applied  for 
and  granted,  and  it  shall  require  the  payment 
of  the  taxes  thereon  before  delivery  to  the  per- 
son applying  therefor,"  vests  in  the  council  of 
said  town  sole  power  to  grant  or  refuse  state 
as  well  as  municipal  licenses  for  the  sale  of 
intoxicating  liquors. 
10.  Same. 

The  language  of  said  section  is  not  ambigu- 
ous, but,  if  it  were,  it  could  mean  nothing  eise. 
when  read  in  the  light  of  section  40,  p.  90,  of 
the  same  act,  showing  knowledge  on  the  part  of 
the  Legislature  of  an  alleged  previous  amend- 
ment made  to  the  charter  of  said  town  purport- 
ing to  confer  such  authori^  upon  the  ooundl  in 
express   term. 

17.  Statutes— Construction. 

In  seeking  the  meaning  and  intent  of  a 
statute,  regard  must  be  had  to  its  subject-matter 
and  all  the  surrounding  drcomstanoea  known 
to  the  Legislature. 

[Ed.  Note.— For  case^  in  point,  eee  Gent.  Dig; 
vol.  44,  Statutes,  S  291.] 

18.  Same— Pbesumptions. 

The  Legislature  is  presumed  to  have  had 
full  knowldge  of  the  subject-matter  of  statutes 
passed  by  it. 

19.  Constitutional  Law— Legislativb  Pow- 
ebs. 

The  province  of  the  Legislature  is  to  make 
and  repeal  laws,  not  to  determine  what  is,  or 
has  been,  the  law,  for  that  is  judicial  &etion 
within  the  exclusive  province  of  the  courts. 

20.  Statutes  —  Constbuction  —  Pbssump- 

TIONS. 

Courts  will  not  presume  that  the  Legisla- 
ture, in  referring  to  all  the  .amendments  made 
to  tne  charter  of  a  town,  did  not  take  notice 
of  one  of  them,  because,  since  the  passage  of  the 
act,  making  such  reference,  its  vali^ty  baa 
been  denied,  for  it  was  not  within  the  domain 
of  legislative  action  and  power  to  paas  upon  the 
question  of  its  validity. 

McWhorter  and  Miller,  JJ.,  dissentiiig* 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Mason  County. 
John  Harden  was  convicted  of  an  illegal 
sale  of  liquors,  and  brings  error.    Reversed. 

L.  C.  Somerville,  W.  R.  Gunn,  John  U 
Wbltten,  Henry  M.  Russell,  J.  8.  Splicer, ' 
and  MoHohan,  McCllntlc  &  Mathews,  for 
plaintiff  in  error.  The  Attorney  General,  L. 
8.  Echols,  Lace  Marcum,  and  Rankin  WUey, 
for  the  State. 

POFFENBARGER,    J.    Whether   tke  08^ 
fendant,  John  Harden,  had  a  valid  11<3 
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to  sell,  at  retail,  spirltuoiiB  liquors,  lelne, 
porter,  ale,  beer  and  drinks  of  a  like  nature, 
at  the  time  he  made  the  sale  of  liquor 
charged  in  the  indictment  against  him  as 
haying  been  unlawfully  made,  is  the  sole 
question  presented  by  this  record.  That 
he  made  a  sale  of  liquor  in  the  town  of  Point 
Pleasant,  Mason  county,  W.  Va.,  within  one 
year  next  preceding  the  finding  of  the  In- 
dictment, is  fully  proven  and  not  contested. 
Whether  his  license  was  valid  or  not  must 
be  determined  by  the  application,  to  the 
provisions  of  the  charter  of  the  town  of 
Point  Pleasant,  which  the  defendant  insists 
conferred  upon  the  council  of  said  town 
sole  authority  and  power  to  grant  such  li- 
censes for  such  sales  within  the  corporate 
limits  of  said  town,  of  principles  of  law 
and  settled  rules  of  interpretation.  The 
question  is  purely  a  legal  one.  It  is  in  no 
sense  a  moral  question  or  a  question  of 
public  policy.  It  is  to  be  determined  solely 
by  legal  tests,  and  not  by  the  personal 
views,  opinions,  or  preferences  of  anybody 
assuming  to  speak  for  the  general  public. 
It  is  a  question  of  what  the  Legislature  had 
the  power  to  say  and  what  it  did  say,  as  de- 
termined  by  rules  of  law.  In  construing 
statutes,  courts  have  nothing  to  do  with, 
and  cannot  consider,  matters  of  public  policy, 
moral  justice,  or  expediency,  except  Ib  so 
far  as  the  Legislature,  by  some  language 
used  in  the  statute,  has  evinced  an  inten- 
tion to  pursue  or  advance  some  particular 
policy.  "Statutes  cannot  be  declared  in- 
valid on  the  ground  that  they  are  unwise, 
or  unjust,  or  unreasonable  or  immoral,  or 
because  opposed  to  public  policy,  or  the 
spirit  of  the  Ck)nstitution.  ,  Unless  a  statute 
violates  some  express  provision  of  the  Cour 
Btitution,  it  must  be  held  to  be  valid.  These 
principles  are  supported  by  numerous  au- 
thorities, some  of  which  are  referred  to  in 
the  margin."  Lewis*  Suth.  Stat.  Ck)nst.  { 
85,  referring  to  probably  75  or  100  decisions, 
including  Dewey  v.  United  States,  178  U. 
8.  510,  20  Sup.  Ot  081,  44  L.  Bd.  1170,  in 
which  Mr.  Justice  Harlan  said,  in  reference 
to  the  duty  of  the  court:  "Our  province  is 
to  declare  what  the  law  is,  and  not,  under 
the  guise  of  interpretation  or  under  the  in- 
fluence of  what  may  be  surmised  to  be  the 
policy  of  the  government,  so  to  depart  from 
sound  rules  of  construction  as  in  effect  to 
adjudge  that  to  be  law  which  Congress  has 
not  enacted  as  such."  And  further:  "Of 
course,  our  duty  is  to  give  effect  to  the  will 
of  Congress  touching  this  matter;  but  we 
must  ascertain  that  will  from  the  words 
Congress  has  chosen  to  employ,  interpret- 
ing such  words  according  to  their  ordinary 
meaning,  as  well  as  in  the  light  of  all  the 
circumstances  that  may  fairly  be  regarded 
as  having;  been  within  the  knowledge  of  the 
legislative  branch  of  the  government  at  the 
time  It  acted  on  the  subject."  In  Brewer  v. 
Blougher,  14  Pet  (U.  S.)  178,  10  L.  Bd.  408, 
Chief  Justice  Taney  said:    "The  expediency 


and  moral  tendency  of  this  new  law  of  in- 
heritance is  a  question  for  the  Legislature 
of  Maryland,  and  not  for  this  court"  Nor 
is  the  court  at  liberty  to  Inquire  into  the 
motives  of  the  legislators  in  voting  for  a 
law  or  to  impeach  the  law  on  the  ground  of 
fraud  or  corruption,  either  at  the  suit  of  a 
private  person  or  the  state.  Lewis'  Suth« 
Stat  Const  {  496;  Slack  v.  Jacob,  8  W,  Va. 
612.  It  is  conclusively  presumed  that  the 
Legislature  has  acted  from  pure  motives 
and  had  wisdom  enough  to  preclude  their 
having  been  imposed  upon  or  deluded  into 
unwise  legislation,  ^om  these  rules  and 
principles  no  court  can  depart  without  viola- 
tion of  law,  In  deference  to  public  clamor 
or  for  any  other  purpose.  Though  every 
man  In  the  state  should  demand  of  the 
court  that  it  annul  a  law  or  refuse  to  sus- 
tain it,  because.  In  the  estimation  of  the 
public,  it  is  an  unwise  law,  or  an  immoral 
law,  tiie  court  could  not  comply  with  the 
demand.  Their  application  must  be  made 
to  the  Legislature,  the  only  tribunal  having 
power  to  grant  such  relief.  What  I  have 
said  here,  by  way  of  preface  to  this  opinion, 
is  not  Intended  as  a  reflection  upon,  or  a 
criticism  of,  any  of  my  associates,  whose 
Judgment  has  constrained  them  to  differ 
from  me,  as  to  the  conclusion  and  Judgment 
in  this  case,  or  the  grounds  thereof.  What 
I  have  thus  said  has  been  superinduced  by 
the  wide  public  interest  manifested  in  cases 
arising  under  the  liquor  laws  of  this  state, 
of  which  the  court  takes  Judicial  notice,  to 
the  end  that  the  public  may  the  better  un- 
derstand what  the  province  of  the  court  is 
and  what  it  is  not  and  to  show  that  the 
courts,  in  disposing  of  cases,  can  no  more 
lean  to  the  one  side  than  to  the  other,  from 
considerations  of  fear,  or  out  of  deference 
to  public  opinion,  or  by  way  of  conforming 
to  persona!  views  and  opinions  concerning 
public  policy  and  expediency,  in  disposing 
of  any  case. 

A  preliminary  but  vital  question. in  the 
case  is  whether  the  Legislature  has  power 
to  confer  upon  municipal  corporations  sole 
and  exclusive  power  to  grant  or  refuse  li- 
censes for  the  sale  at  retail  of  spirituous  liq- 
uors within  their  corporate  limits.  That  it 
may  do  so,  and.  to  that  extent  deprive 
county  courts  of  their  Jurisdiction  in  respect 
to  such  sales  or  traflic,  has  been  expressly 
decided  by  this  court  in  Ward  &  Co.  v. 
County  Court  61  W.  Va.  102,  41  S.  B.  154, 
and  Wilson  v.  Ross,  40  W.  Va.  278,  21  S.  B. 
868;  and  in  Moundsville  v.  Fountain,  27  W. 
Va.  182,  Judge  Green,  speaking  for  this 
court  .expressed  the  opinion  that  the  Legis- 
lature is  not  restrained,  by  the  Constitution, 
from  taking  the  Jurisdiction  out  of  the 
hands  of  a  county  court  and  vesting  it  in  a 
municipal  corporation.  What  was  said  in 
Moundsville  v.  Fountain  is  probably  an  obi-' 
ter  dictum,  but  the  other  two  cases  have 
expressly  and  unequivocally  enunciated  the 
doctrine  as  a  matter  of  positiva  and  direct 
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adjudication;  tbat  question  being  in  each  of 
the  cases  necessarily  and  inevitably  involv- 
ed. Ward  V.  County  CJourt  declares,  in  point 
2  of  the  syllabus:  "The  provision  of  chap- 
ter 44,  p.  144,  Acts  1899,  that  the  council  of 
the  city  of  Grafton  shalJ  have  exclusive 
power  to  grant  liquor  licenses  within  it,  la 
not  repugnant  to  section  24,  art  8,  of  the 
Constitution,  or  any  other  clause  therein." 
Wilson  V.  Ross  asserts  the  same  proposition 
in  the  following  terms:  "The  act  of  Febru- 
ary 24,  1869,  amending  the  charter  of  the 
town  of  Ceredo,  confers  upon  the  council  of 
that  town  the  sole  iwwer  to  grant,  or  not 
grant,  a  state  license  for  the  sale  of  intoxi- 
cating liquors  within  the  limits  of  said  town. 
Such  act  is  not  repugnant  to  the  Constitu- 
tion of  the  state  (see  section  46  of  article  6, 
and  section  24  of  article  8,  of  the  state  Con- 
stitution), and  such  sole  power  to  grant  such 
license  or  not  is  recognized  by  section  11  of 
chapter  32  of  the  Code  as  vested  in  the  mu- 
nicipal authorities  of  such  town." 

While  it  is  undoubtedly  within  the  power 
of  this  court  to  overrule  its  own  erroneous 
decisions  and  declare  them  never  to  have 
been  law,  except  for  the  purpose  of  the  par- 
ticular cases  in  which  they  were  rendered, 
and  though  it  is  sometimes  done,  such  ac- 
tion is  never  taken  until  after  the  court  has 
become  fully  convinced  of  their  unsound- 
ness. Nothing  produced  in  the  argument  of 
this  case  impresses  upon  my  mind  any  seri- 
ous question  as  to  the  correctness  of  the 
views  and  conclusions  expressed  by  the  court 
in  the  cases  referred  to.  The  argument 
against  them  is  all  predicated  upon  that 
portion  of  section  24  of  article  8  of  the  Con- 
stitution which  reads  as  follows  [Code  1906, 
p.  Ixxiv]:  '*The  county  courts,  through 
their  clerics,  shall  have  the  custody  of  all 
deeds  and  other  papers  presented  for  record 
in  their  counties,  and  the  same  shall  be  pre- 
served therein,  or  otherwise  disposed  of,  as 
now  is,  or  may  be  prescribed  by  law.  ♦  ♦  ♦ 
They  shall  also,  under  such  regulations  as 
may  be  prescribed  by  law,  have  the  super- 
intendence and  administration  of  the  inter- 
nal police  and  fiscal  affairs  of  their  counties, 
including  the  establishment  and  regulation 
of  roads,  ways,  bridges,  pubHc  landings, 
ferries  and  mills,  with  authority  to  lay  and 
disburse  the  county  levies.  Provided,  that 
no  license  for  the  sale  of  Intoxicating  liq- 
uors in  any  Incorporated  city,  town  or  vil- 
lage, shall  be  granted  without  the  consent 
of  the  municipal  authorities  thereof,  first 
had  and  obtained.'*  if  this  provision  stood 
alone,  unlimited  and  unqualified  by  anything 
else  in  the  Constitution  relating  to  the  sale 
of  intoxicating  liquors,  the  contention  for 
exclusive  jurisdiction  in  the  county  court, 
beyond  the  reach  of  legslative  powers,  would 
be  plausible;  but  it  does  not  stand  alone  and 
unqualified.  Section  46  of  article  6  [Code 
1906,  p.  Ixiit],  relating  to  the  powers  of  the 
Legislature  under  the  Constitution,  says: 
"Laws  may  be  passed  regulating  or  prohibit* 


ing  the  sale  of  intoxicating  liquors  within 
the   limits  of   this    state."     Section   24   of 
article  8   does  not  expressly  say  that  the 
county  courts  shall  have  sole  and  exclusive 
power  to  grant  or  refuse  licenses  for  fmch 
sales.    In  order  to  so  hold  and  declare,  the 
court  would  be  bound  to  say  that  the  mat- 
ter of  granting  or  refusing  licenses  belongs 
to  the  internal  police  and  fiscal  affairs  of 
the  counties,  and,  ordinarily,  this  might  be 
true;  but  it  was  competent  for  the  people,  in 
adopting  the  Constitution,  to  say  that,  for 
certain  purposes,  among  which  is  the  matter 
of  Jurisdiction  to  regulate  or  prohibit,  it  shall 
not  be  deemed  a  part  of  the  internal  police 
and  fiscal  affairs  of  a  county,  but  a  part  of 
the  police  and  fiscal  powers  of  the  state,  and 
left  under  the  control   of   the  Legislature. 
Section   46  of   article  6   seems   plainly    to 
have  been  intended  to  effect  this  result,  and, 
in  the  absence  of  any  constitutional  provi- 
sion to  the  contrary,  it  would  be  so.    At  the 
time  of  the   adoption   of  the   Constitution, 
many,  no  doubt  most,  of  the  county  courts 
of  the  state,  possessed  and  were  exercising, 
under  the  statute  then  In  force,  power  to 
grant  or  refuse  licenses.     It  was  apparent 
therefore,  to  the  framers  of  the  Constitution 
and  the  people,  that,  until  the  Legislature 
should  see  fit  to  exercise  this  power,  under 
section  46  of  article  6,  the  county  courts 
would    continue,    under    the    then    existing 
law,  so  to  exercise  jurisdiction,  respecting 
the  granting  or  refusing  of  licenses.    There 
was  a  possibility  that  the  Legislature  might 
never  see  fit  to  remove  this  jurisdiction  from 
the  county  courts  and  vest  it  elsewhere.    In 
view  of  these  considerations,  the  ft-amers  of 
the  Constitution  and  the  people  deemed  it 
wise  to  impose  a  limitation  upon  the  powers 
of  both  the  Legislature  and  the  county  courts, 
for  the  protection  of  municipal  corporations* 
by  ordaining  the  provision  "that  no  license 
for  the  sale  of  intoxicating  liquors  in  any 
Incorporated  city,  town  or  village,  sball  be 
granted  without  the  consent  of  the  munic- 
ipal authorities  thereof,  first  had  and  obtain- 
ed."   A  Constitution,  for  the  most  part,  may 
be  construed  as  a  great  compact  or  agree- 
ment, entered  Into  by  all  the  people  of  the 
state,  for  and  on  behalf  of  themselves  and 
those   who    shall    come   after   them,    until 
such  time  as  it  is  abolished,  changed,  or 
modified. 

An  elementary  rule  of  construction,  appll-- 
cable  to  every  kind  of  written  instruments. 
Is  that  all  parts  of  the  instrmnent  under  con- 
sideration shall  be  considered,  and  every 
portion,  paragraph,  clause,  and  word  given 
effect,  if  it  be  susceptible  of  such  construc- 
tion, and,  whether  it  be  so  susceptible  or  not, 
all  of  its  parts  must  be  considered,  and  no 
court  is  warranted  in  expunging  or  declaring 
meaningless  or  ineffective  any  word,  phrase, 
or  clause,  except  in  the  case  of  irreconcilable 
conflict  and  repugnance.  It  Is  equally  as 
well  settled  by  authority,  and  consonant  witb 
reason  and  common  sense,  tbat  no  mere  im- 
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plication,  not  necessary,  In  the  sense  that  It 
is  so  plain  that  the  contrary  thereof  cannot 
be  supposed,  can  ever  be  permitted  to  over- 
come, break  down,  or  cut  out,  as  meaning- 
less or  irreconcilable,  an  express  provision  of 
a  Constitution  or  any  other  instrument  The 
language  of  section  46  of  article  6  is  plain, 
positive,  and  unqualified.  It  says  laws  may 
be  passed  regulating  or  prohibiting  the  sale 
of  intoxicating  liquors  within  the  limits  of 
this  state.  There  is  no  qualification  orjimi- 
tation  as  to  the  mode  of  regulation.  That  is 
left  by  the  language  of  this  section,  to  the 
discretion  of  the  Legislature.  No  other  ex- 
press provision  of  the  Ck)nstitution  seems  to 
qualify  or  restrain  it  in  any  manner  or  to 
any  extent,  except  the  proviso  which  has 
been  quoted  from  section  24  of  article  8. 
Whether  that  is  a  limitation  upon  the  power 
reserved  by  section  46  of  article  6,  we  do  not 
undertake  to  determine,  because  it  is  unnec- 
essary. No  such  question  arises  in  the  case. 
But,  if  it  is,  it  does  not  by  any  express  terms 
say  that  jurisdiction  for  the  granting  or  re- 
fusing of  licenses  is  irrevocably  vested  in  the 
county  courts.  It  suffices  the  purposes  of 
that  proviso  to  say  that,  when  the  county 
courts,  by  virtue  of  laws  passed  by  the  Leg- 
islature, have  the  power  to  grant  licenses, 
they  shall  not  license  the  sale  of  liquors  in 
any  incorporated  city,  town,  or  village  with- 
out the  consent  of  the  municipal  authosities 
thereof  first  had  and  obtained.  This  gives 
that  proviso  effect,  a  broad  effect,  operative 
on  both  county  courts  and  the  Legislature, 
and  that  is  all  the  rule  of  construction  re- 
quires of  the  court.  There  is  no  authority 
or  Justification  in  any  rule  of  interpretation 
for  carrying  It  beyond  this,  so  far  as  to  cut 
down  the  word  "regulating"  In  section  46  of 
article  6. 

That  part  of  section  24,  art.  8,  which  says 
the  county  court,  under  such  regulations  as 
may  be  prescribed  by  law,  shall  have  the  su- 
perintendence and  administration  of  the  in- 
ternal police  and  fiscal  affairs  of  the  coun- 
ties, may  also  have  effect,  a  broad  sweeping 
effect,  without  cutting  down  or  impairing  the 
language  of  section  46  of  article  6.  Until 
the  Legislature  otherwise  ordains,  the  mat- 
ter of  licenses  may  be,  and  probably  is,  in  a 
legal  sense,  a  part  of  the  internal  police  and 
fiscal  affairs  of  the  counties.  Said  section 
46  says,  not  that  the  Legislature  shall,  but 
that  it  may,  pass  laws  regulating  or  prohibit- 
ing the  sale  of  intoxicating  liquors  within  the 
limits  of  the  state.  This  is  broad  enough 
to  authorize  the  Legislature  to  confer  such 
power  upon  the  county  court  It  would  be 
one  mode  of  regulating  the  traffic,  but  not 
the  only  one  conceivable.  It  was  apparent 
to  the  framers  of  the  Constitution  that  this 
might  be  the  mode  selected  by  the  Legisla- 
ture, and,  in  that  event  the  county  courts 
would  have  the  superintendence  and  supervi- 
sion of  the  traffic  in  liquors  to  the  extent 
aforesaid.  That  in  a  practical  sense,  the 
people  could  vest  any  particular  power  in  the 


county  court  permanently  or  temporarily, 
absolutely  or  conditionally,  is  plain.  That 
they  had  the  power.  In  adopting  the  Consti- 
tution, to  accomplish  this,  is  beyond  question. 
The  Constitution  is  the  paramount  law,  and 
the  people  of  the  state  were  the  authors  of 
it  Their  power  to  do  anything  they  saw 
fit  that  did  not  infringe  upon,  of  fall  under 
the  CQudemnation  of,  some  provision  of  the 
Constitution  of  the  United  States,  was  abso- 
lutely without  limit  In  framing  the  Con- 
stitution and  adopting  it,  they  used  language 
which,  according  to  its  literal  interpretation, 
reserves  to  the  Legislature  unlimited  power 
over  the  liquor  traffic.  Effectual  regulation 
might  require  that  the  superintendence  and 
administration  of  the  liquor  traffic  be  wholly 
withdrawn  from  the  county  courts  and  plac- 
ed elsewhere.  It  was  a  matter  which  So  im- 
pressed itself  upon  the  authors  of  the  Con- 
stitution that  they  felt  called  upon  to  deal 
with  it  and  provide  for  its  regulation,  by  a 
special  clause  in  the  Constitution.  If  they 
deemed  it  a  part  of  the  police  and  fiscal  af- 
fairs of  the  counties,  they  may  have  foreseen 
the  necessity,  at  some  time,  of  power  in  the 
Legislature  to  withdraw  it  from  the  county 
courts  and  commit  it  to  some  other  tribunal 
or  officer,  and  they  used  in  the  Constitu- 
tion language  of  sufficient  breadth,  and  apt 
phraseology,  to  accomplish  this  result  and 
language  which  cannot  be  made  to  have  any 
other  effect  without  qualifying  or  restrain- 
ing it  by  a  mere  unnecessary  implication, 
arising  from  language  used  hi  another  part 
of  the  Constitution. 

Courts  are  bound,  in  construing  a  Consti- 
tution, statute,  or  other  instrument,  to  pre^ 
sume  that  the  authors  of  the  instrument  had 
some  purpose  in  inserting  every  clause  found 
in  it  and  every  word  of  the  clause,  and  in- 
tended it  to  have  some  effect  If  we  say  sec- 
tion 46  of  article  6  only  reserves  to  the  Legis- 
lature the  power  to  prohibit  the  sale  of  iur- 
toxicating  liquors  and  to  prescribe  regula- 
tions for  the  government  of  county  courts  in 
granting  or  refusing  licenses,  we  deny  to  so 
much  of  that  clause  as  relates  to  regulation 
any  purpose  whatever.  It  was  wholly  unnec- 
^sary  and  vainly  and  futllely  inserted  in  the 
Constitution,  if  it  meant  no  more  than  this, 
for  section  24  of  article  8  made  the  super- 
intendence and  administration  of  the  coun- 
ty courts  subject  to  "such  regulations  as  may 
be  prescribed  by  law."  Unless  we  say,  there- 
fore, that  the  power  to  regulate  reserved  to 
the  Legislature  by  section  46  of  article  6 
meant  something  more  than  this,  we  must 
say  that  it  means  nothing,  and  that  we  are 
not  at  liberty  to  say,  as  will  be  shown  by 
abundant  authority  hereinafter  cited. 

The  power  to  regulate  the  traffic  in  liquor  . 
is,  I  repeat,  a  part  of  the  sovereign  power 
of  the  state,  in  the  absence  of  some  consti- 
tutional provision  eliminating  it  therefrom 
and  vesting  it  elsewhere.  Such  powers  are 
not  generally  cut  off,  except  by  express  pro- 
visions, and  never  by  any  implication,  nii^ 
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less  it  be  a  necessary  one.  There  must  be 
something  in  the  Constitution  so  plainly  ef- 
fecting this  separation  or  delegation  of  i>ow- 
er  that  the  contrary  cannot  be  reasonably 
supposed.  Every  presumption  is  against  it 
This  court,  in  Dillon  v.  County  Court  of 
Braxton  Co.,  55  S.  B.  382,  declared,  in  refer- 
ence to  the  power  of  taxation,  that:  "It  Is 
so  high  and  extraordinary  in  character  that 
it  is  presumed  to  remain  in  the  Legislature 
until  the  contrary  Is  shown  by  express  pro- 
vision or  the  equivalent  thereof.  ♦  ♦  • 
Hence  It  cannot  be  maintained  that  the  peo- 
ple, in  adopting  the  Constitution,  recognized 
a  legislative  power  of  this  kind  in  these  local 
tribunals,  which  they  signified  their  inten- 
tion to  leave  In  their  hands  by  not  expressly 
divesting  them.  No  clause  in  the  Constitu- 
tion, either  in  express  terms  or  by  necessary 
implication,  denies  to  the  lawmaking  body 
the  exercise  of  this  species  of  legislative 
power,  which  must  reside  in  it,  if  it  has  not 
been  taken  away."  This  same  rule  must  be 
applicable  to  a  subject  deemed  by  the  people 
to  be  so  important  as  to  require  a  special 
provision,  respecting  it,  in  the  organic  law 
of  the  state. 

The  rule  of  contemporaneous  construction 
also  sustains .  the  decisions  of  this  court 
in  Wilson  v.  Ross  and  Ward  v.  County  Court, 
and  the  dictum  in  Moundsville  v.  Fountain. 
At  the  date  of  the  adoption  of  the  Constitu- 
tion in  1872,  and  long  before  that  time,  cer- 
tain municipal  corporations  of  this  state  had 
the  sole  and  exclusive  power,  under  the  stat- 
ute, to  grant  or  refuse  license.  This  is  as- 
serted by  Judge  Green  in  Moundsville  v. 
Fountain,  and  the  act  of  the  Legislature 
passed  November  28,  18G3  (Laws  1863,  p.  144, 
c.  113)  recognizes  that  state  of  affairs.  Sec- 
tion 3  (page  145)  of  that  act  says:  "Where 
the  council  of  a  city  or  town  is,  by  its  char- 
ter or  any  law  of  this  state,  authorized  to 
grant  or  refuse  licenses  for  any  particular 
purpose,  no  license  issued  under  this  act 
shall  be  deemed  to  authorize  any  person  to  do 
any  act,  or  carry  on  any  business,  calling  or 
profession  within  the  corporate  limits  of  such 
city  or  town  without  having  obtained  license 
therefor  as  required  by  the  by-laws  or  ordi- 
nances of  such  city  or  town,  but  all  licenses 
granted  under  such  by-laws  or  ordinances 
shall  be  assessed  with  and  pay  to  the  state 
the  same  taxes  as  other  licenses  of  like  kind, 
in  addition  to  any  tax  payable  thereon  to 
such  city  or  town."  Section  4  of  that  act 
says:  "Licenses  to  keep  a  hotel  or  tavern; 
or  to  sell  drinks  or  refreshments  at  a  public 
theatre ;  or  to  sell  at  retail  spirituous  liquors, 
wines,  porter,  ale,  beer,  or  any  drink  of  like 
nature;  or  to  keep  for  public  use  or  resort  a 
bowling  alley  or  saloon,  billiard  table  or  table 
of  like  kind,  shall  be  issued  only  when  au- 
thorized by  resolution  of  the  board  of  su- 
pervisors of  the  county,  except  where  the 
council  of  a  city  or  town  are  authorized,  as 
aforesaid,  to  grant  such  licenses,  in  which 
case  they  shall  be  issued  only  when  author- 


ized by  such  council."  Chapter  82  of  the 
Code  of  1868  recognizes  the  same  condition 
of  things.  These  laws,  conferring  upon  cer- 
tain municipal  oori)oration8  sole  and  exclusive 
power  to  grant  or  refuse  licenses  for  the  sale 
at  retail  of  spirituous  liquors,  were  In  force 
at  the  adoption  of  the  Constitution.  Noth- 
ing in  the  Constitution  expressly  repeals 
them.  On  the  contrary,  the  O>nstitutlon  it- 
self provides  as  follows :  "Such  parts  of  the 
common  law,  and  of  the  laws  of  this  state  as 
are  in  force  when  this  article  goes  into  opera- 
tion, and  are  not  repugnant  thereto,  shall  be 
and  continue  the  law  of  the  state  until  alter- 
ed or  repealed  by  the  Legislature."  Article 
8,  S  21  [Code  1906,  p.  Ixzlil].  These  statutory 
provisions,  recognizing  such  powers  in  munic* 
ipal  corporations,  have  remained  in  the  Code 
and  acts  of  the  Legislature  from  1863  down  to 
the  present  time,  and  some  of  these  powers 
were  held  long  before  1863,  as  in  the  case  of 
the  city  of  Wheeling.  This  fact  signifies  that 
the  L^Islature  has  construed  the  Constitu- 
tion, from  the  very  date  of  the  adoption  of 
that  instrument  down  to  the  present  time,  as 
authorizing  it  to  confer  upon  municipal  co^ 
porations  the  power  in  question,  and  the 
courts  and  people  of  the  state  have  ac- 
quiesced in  that  construction  for  more  than 
40  years,  and  even  longer. 

Now,  the  rule  declared  by  an  authority  of 
no  less  renown  than  John  Marshall,  Chi^ 
Justice  of  the  United  States,  In  the  great 
case  of  McCulloch  v.  Maryland,  4  Wheat  (IT. 
S.)  316,  421,  4  L.  Bd.  579,  is  that  this  ac- 
quiescence is  so  potent  on  the  question  of  the 
construction  of  a  Constitution  that  courts 
will  give  heed  to  it  and  adopt  it,  unless  it 
appears  to  be  plainly  wrong.  After  having 
said  that  the  power  to  incorporate  a  national 
bank  "being  considered  merely  as  a  means^ 
to  be  employed  only  for  the  purpose  of  carry- 
ing into  execution  the  given  powers,  th»e 
could  be  no  motive  for  particularly  mention- 
ing it,"  he  continued  as  follows:  "The  pro- 
priety of  this  remark  would  seem'  to  be  gen- 
erally acknowledged  by  the  universal  acquies- 
cence in  the  construction  which  has  been  uni- 
formly put  on  the  third  section  of  the  foortli 
article  of  the  Constitution.  The  power  to 
'make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  be- 
longing to  the  United  States'  is  not  more  com- 
prehensive, than  the  power  'to  make  all  laws 
which  shall  be  necessary  and  proper  for  car- 
rying into  execution'  the  powers  of  the  gov- 
ernment. Yet  all  admit  the  constitutionality 
of  a  territorial  government,  which  Is  a  cor- 
porate body."  The  same  rule  had  been  laid 
down,  some  16  years  before,  by  Mr.  Justice 
Patterson,  of  the  same  court.  In  Stuart  t. 
Laird,  1  Cranch  (U.  S.)  299.  2  L.  Ed.  115.  in 
the  following  terms:  "Another  reason  for 
reversal  Is  that  the  judges  of  the  Supreme 
Court  have  no  right  to  sit  as  circuit  Judges, 
not  being  appointed  as  such,  or,  in  other 
words,  that  they  ought  to  have  distinct  com- 
missions for  that  purpose.    To  this  objection^ 
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which  is  of  rec^t  date,  It  is  stifflcient  to  ob- 
serve thai  practice  and  acquiescence  tinder 
it  for  a  period  of  several  years,  commencing 
with  the  organization  of  the  judicial  system, 
affords  an  irresistible  answer,  and  has  indeed 
fixed  the  construction.  It  is  a  contemporary 
interpretation  of  the  most  forcible  nature. 
This  practical  exposition  is  too  strong  and  ob- 
stinate to  be  shaken  or  controlled.  Of  course^ 
the  question  is  at  rest,  and  ought  not  now 
to  be  disturbed."  In  Holmes  v.  Hunt,  122 
Mass.  505,  23  Am.  Rep.  381,  the  learned 
Chief  Justice  Gray  said,  concerning  the  con- 
stitutionality of  the  provisions  of  a  certain 
statute,  that  it  had  been  substantially  re^n- 
acted,  upon  each  revision  of  the  statutes  of 
the  commonwealth  since  1817,  a  period  of  60 
years,  and  continued  as  follows:  "They  have 
been  constantly  applied  in  practice,  and  re- 
peatedly expounded  by  this  court  without  a 
doubt  of  their  validity  being  suggested,  for 
nearly  60  years.  After  so  long  a  practical 
construction  and  acquiescence  by  the  Legisla- 
ture, by  the  courts,  and  by  all  parties  to  ju- 
dicial proceedings,  it  would  require  a  very 
clear  case  to  warrant  the  court  in  setting 
them  aside  as  unconstitutional."  See,  also, 
Packard  v.  Richardson,  17  Mass.  122,  9  Am. 
Dec.  123;  Ck>mmonwealth  v.  Parker,  2  Pick. 
(Mass.)  550;  Gooley's  Cons.  Lim.  60;  Ful- 
Ungton  V.  Williams,  08  Ga.  807,  27  S.  B.  183; 
State  V.  Holcomb,  46  Neb.  88*  64  N.  W.  437; 
Wallace  >.  Bradahaw,  54  N.  J.  Law,  175,  23 
Atl.  758. 

That  certain  municipal  corporations  in  the 
state  had  sole  and  exclusive  poww  to  grant 
and  refuse  licenses  at  the  date  of  the  draft- 
ing of  the  Oonstitution,  and  its  adoption  by 
the  people,  together  with  the  absence  of  any 
express  provision  in  the  Constitution  which 
purports  to  take  away  such  sole  and  exclu- 
sive power,  and  the  presence  of  a  clause  iQ 
the  Oonstitution  continuing  in  force  all  laws, 
operative  at  the  date  of  its  adoption,  argues 
conclusively  that  there  was  no  intention,  on 
the  part  of  the  people,  to  put  Into  the  hands 
of  county  courts  jurisdiction  to  grant  li- 
censes within  the  municipal  corporations 
which  then  had  such  sole  and  exclusive  ju- 
risdiction. Hence  It  is  thus  made  manifest 
that  section  24  of  article  8  of  the  Ck>nstltution 
was  not  intended  to  confer  upon  county 
courts  sole  and  exclusive  jurisdiction  through- 
out all  the  counties  of  the  state  to  grant  or 
refuse  licenses;  and  it  never  had,  nor  could 
have  had,  the  application,  force,  and  effect 
claimed  for  it  by  those  who  regard  it  as  hav- 
ing lodged  that  jurisdiction  irrevocably  in  the 
county  courts.  Thus,  it  appears  that  the 
framers  of  the  Constitution  themselves  con- 
strued their  own  product  as  this  court  and 
the  Legislature  have  since  construed  it. 

No  doubt  all  this  reasoning  and  atithority 
would  have  been  set  forth  by  the  able  judges 
who  prepared  the  opinions  in  Wilson  v.  Ross 
and  Ward  &  Co.  V.  County  Court,  had  they 
deemed  it  necessary.  It  is  not  to  be  assumed, 
by  members  of  the  legal  profession  or  the 
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public  in  general,  that  courts,  in  delivering 
opinions,  set  forth  in  every  Instance  all  the 
reasons  that  can  be  assigned  for  thefar  cob- 
clualouB,  and  they  are  not  required  to  do  sow 
Unfortunately,  however,  it  has  happened,  in 
respect  to  these  decisions,  that,  upon  the  as- 
sumption that  all  the  reasoning  was  set  forth 
in  the  opinions  that  could  be  given,  the  de- 
cisions themselves  have  been  repeatedly  call- 
ed in  question,  and  I  have  here  discussed  the 
matter  at  considerable  length  for  the  purpose 
of  disabusing  the  public  mind  of  the  impres- 
sion that  the  conclusion  reached  in  them  is 
unsound,  or  dubious  in  Its  foundation. 

The  remaining  question  is  whether  the  Leg- 
islature, having  the  power,  as  has  been 
shown,  to  confer  upon  municipal  corporations 
sole  and  exclusive  authority  to  grant  licenses 
for  the  sale  at  retail  of  ^irituous  liquors, 
has  exercised  that  power  in  respect  to  the 
town  of  Point  Pleasant  The  claim  that  it 
has  done  so  is  based  upon  two  grounds,  one 
of  which  is  constituted  by  the  provisions  of 
chapter  40,  p.  72,  of  the  Acts  of  1891.  The 
other  is  an  alleged  amendment,  made  to  the 
charter  of  the  town  of  Point  Pleasant,  by  the 
circuit  court  of  Mason  county,  by  an  order  en- 
tered in  its  chancery  order  book,  on  the  9th 
day  of  May,  1883,  which  amendment  the  court 
made,  or  attempted  to  make,  under  and  by 
virtue  of  chapter  78,  p.  112,  of  the  Acts  of 
1877,  providing  for  the  amendment  of  the 
charters  of  municipal  corporations  containing 
a  p(ypulatlon  of  less  than  2,000,  which  act 
has  since  been  incorporated  into  chapter  47 
of  the  Code  as  section  47a  [Code  1006,  p.  810, 
i  1805].  The  material  parts  of  the  order 
read  as  follows:  "It  is  adjudged,  ordered 
and  decreed  that  the  charter  of  said  town  of 
Point  Pleasant  be  amended  as  follows,  to 
wit:  'The  council  of  said  town  of  Point 
Pleasant  shall  have  the  sole  power  to  grant 
all  licenses  within  the  corporate  limits  of 
said  town.'  Said  amendment  shall  go  into 
effect  from  and  after  this  day."  As  the  au- 
thority claimed  by  the  town  is  based,  by  this 
court,  upon  the  act  of  1891,  what  I  intend  to 
say,  concerning  the  amendment,  will  be  post- 
poned, until  after  an  examination  and  analy- 
sis of  the  provisions  of  the  act  of  1891. 

The  town  of  Point  Pleasant  was  not  in- 
corporated by  any  circuit  court  under  the  pro- 
visions of  chapter  47  of  the  Code,  but  by  a 
special  act  of  the  General  Assembly  of  Vir- 
ginia, passed  on  the  19th  day  of  December, 
1794.  This  act  of  incorporation  was  amend- 
ed and  re-enacted  by  an  act  of  the  General 
Assembly  of  Virginia,  passed  on  the  30th  day 
of  March,  1860.  Acts  1859-W,  p.  368,  c.  201. 
The  sections  of  the  act,  necessary  to  be  con- 
sidered upon  this  inquiry,  read  as  follows: 

"Sec.  35.  The  council  shall  prescribe,  by 
ordinance,  the  manner  in  which  licenses  of  all 
kinds  shall  be  applied  for  and  granted,  and 
it  shall  require  the  payment  of  the  taxes 
thereon  before  delivery  to  the  person  apply- 
ing therefor. 

"Sec.  36>.  The  provisions  of  the  twenty- 
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ninth  section  of  chapter  32  of  the  Code  of 
West  Virginia,  relating  to  state  licenses,  shall 
be  deemed  applicable  to  licenses  of  a  similar 
character  to  those  therein  mentioned,  when 
granted  by  or  under  authority  of  the  council 
of  said  town.  Licenses  for  the  keeping  of 
dogs  shall  also  expire  on  the  thirtieth  day  of 
April  next  after  they  are  granted,  and  all 
other  licenses  may  be  for  such  time  as  the 
council  shall  determine." 

"Sec.  40.  All  acts  or  parts  of  acts  incon- 
sistent with  this  act  are  hereby  repealed; 
but  this  act  shall  not  be  construed  to  repeal, 
change,  or  modify  any  previous  act  not  in- 
consistent with  this  act  authorizing  said  town 
to  contract  debts,  or  to  borrow  money,  or  to 
take  away  any  of  the  powers  conferred  upon 
said  town,  or  upon  the  mayor  or  council  or 
any  of  the  officers  thereof,  conferred  by  gen- 
eral law,  or  by  any  amendment  of  its  char- 
ter heretofore  made  by  the  circuit  court  of 
Mason  county,  except  so  far  as  the  same  may 
be  inconsistent  with  the  powers  hereby  con- 
ferred." 

From  the  language  used  by  the  Legisla- 
ture in  the  provisions  of  said  act,  chapter  40, 
considered  and  analyzed  under,  and  in  the 
light  of,  the  rules  of  interpretation  and  con- 
struction observed  and  enforced  by  the  courts 
of  the  land,  the  intention  of  the  Legislature, 
concerning  power  In  the  council  of  the  town 
of  Point  Pleasant  to  grant  or  refuse  licenses, 
for  state  as  well  as  for  municipal  purposes, 
must  t)e  ascertained;  and,  when  so  ascer^ 
tained,  it  must  have  force  and  effect,  no  mat- 
ter what  views  the  court  may  entertain  as  to 
the  wisdom,  expediency,  or  morality  of  the 
statute.  We  are  not  at  liberty  to  resort  to 
mere  surmise  or  conjecture  as  to  what  the 
Legislature  intended.  Eixcept  to  a  limited-  ex- 
tent, and  in  a  qualified  sense,  we  cannot  look 
outside  of,  or  beyond,  the  language  used  in 
the  act,  and,  in  so  far  as  it  is  allowable,  to 
look  beyond  the  terms  of  the  act,  nothing  can 
be  considered  or  allowed  to  affect  the  ques- 
tion except  those  matters  to  which  the  lan- 
guage of  the  statute  refers  in  some  manner. 
While  there  are  presumptions  which  the 
court  must  keep  in  mind  and  enforce,  where 
there  is  necessity  for  it,  and  where  the  lan- 
guage of  the  statute  is  such  as  to  make  them 
applicable,  and  though  things  not  expressly 
mentioned,  but  deemed  to  have  been  within 
the  knowledge  of  the  Legislature,  and  to  have 
been  influential  in  the  selection  of  the  terms 
used  by  that  body,  may  be  regarded,  never- 
theless, everything  considered,  upon  the  in- 
quiry for  the  legislative  intention,  must  have 
some  substantial  connection  with  the  terms 
used.  If  it  be  something  that  is  not  express- 
ly mentioned,  it  must  be  manifest  that,  by 
reason  of  its  connection  with  the  subject-mat- 
ter of  the  statute  or  its  purpose  and  object, 
it  entered  into  the  deliberations  of  the  Legis- 
lature in  the  passage  of  the  act 

In  determining  what  the  language  of  a 
contract,  statute,  or  other  instrument  means, 
It  is  absolutely  necessary  to  bear  in  mind  the 


subject-matter  of  the  instrument,  and  equal- 
ly important  to  have  regard  to  the  purpose 
intended  to  be  accomplished  and  effected 
concerning  the  thing  to  which  the  instrument 
relates.  To  illustrate,  if  the  paper  be  a  con- 
tract, the  first  Inquiry  is  whether  it  relates 
to  land,  horses,  cattle,  or  some  other  subject 
If  it  appears  to  relate  to  land,  the  next  In- 
quiry is  the  identity  of  the  land,  or  rather 
the  ascertainment  of  what  particular  land  it 
relates  to.  Then  we  look  to  see  whether  the 
language  of  the  contract  purports  to  be  a 
lease  or  a  conveyance  of  it,  and,  if  it  be  a 
leasee  we  must  find,  from  the  terms  of  the 
contract,  the  purpose  of  the  lease,  the  use  to 
which  the  land  is  to  be  put  In  most  Instan- 
ces, the  instrument  is  described  as  a  deed, 
lease,  or  contract,  as  the  case  may  be,  and 
that  necessarily  has  weight  in  determining 
what  it  is,  if  the  other  terms  are  uncertain 
In  their  meaning.  All  this  is  nothing  more 
than  mere  conmaon  sense,  formulated  into 
rules,  and  it  applies  to  statutes  just  as  mucb 
as  to  ordinary  instruments  evidencing  con- 
tracts between  man  and  man. 

The  titie  of  every  statute  sets  forth  its 
object  and  purpose  and  discloses  its  subject- 
matter.  The  titie  of  the  act  now  constituting 
the  charter  of  the  town  of  Point  Pleasant 
read  in  the  light  of  the  two  previous  acts 
which  it  amends  and  re-enacts,  shows  that 
the  subject-matter  is  the  municipal  corpora- 
tion known  as  the  town  of  Point  Pleasant 
It  also  shows  what  purpose  was  intended 
with  reference  to  that  corporation.  It  says 
the  purpose  is  not  to  deal  with  some  par- 
ticular powers  of  that  corporation,  by  amend- 
ing, repealing,  or  altering  the  provisions  of 
the  previous  acts,  but  to  "designate  the  lim- 
its of  said  town  •  •  •  and  to  prescribe 
and  define  the  powers  and  duties  of  the  aur 
thorities  thereof."  It  was  not  intended  to 
deal  specifically  with  that  charter,  but  gen- 
erally, comprehensively,  and  completely,  so 
that  histead  of  looking  to  chapter  44  of  the 
acts  of  the  General  Assembly  of  Virginia, 
passed  on  the  19th  day  of  December,  1794, 
and  chapter  201,  p.  368,  passed  by  said  Gen- 
eral Assembly  on  the  30th  day  of  March, 
1860,  and  chapter  47  of  the  Ck)de  of  West 
Virginia,  to  ascertain  the  limits  and  powers 
and  duties  of  the  corporation,  it  should  be 
necessary  in  the  future  to  look  only  into 
chapter  40,  p.  72,  of  the  Acts  of  1891.  The 
rules  of  construction,  applicable  to  a  statute 
having  such  a  purpose  as  this,  differ  from 
those  applicable  to  a  statute  dealing  specially, 
and  in  a  limited  sense,  with  its  subject- 
matter.  It  becomes  a  substitute  for  all  other 
statutes  previously  enacted,  relating  to  the 
same  subject-matter,  in  so  far  as  the  pro- 
visions of  the  previous  statutes  are  incon- 
sistent with  its  terms.  By  reason  of  its 
scope  and  purpose,  it  becomes,  to  th^  full  ex- 
tent of  the  express  terms  used,  and  neces- 
sarily implied,  the  exclusive  rule  and  law 
upon  that  subject,  and  for  that  reason  toy 
provision  of  any  previous  statute  whidi  coa- 
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fllctB  with  it  is  repealed  by  Implication,  and 
this  is  mere  matter  of  intention,  arising  by 
Inference  from  the  character  of  the  act 

The  rule  that  statutes  relating  to  the  same 
subject  are  to  be  construed  together  and 
harmonized^  if  possible,  has  no  application 
in  construing  an  act  Intended  to  be  complete 
in  itself.  Lewis'  Suth.  Stat  Ck>n.  S  447. 
Hamilton  t.  Kathbone,  175  U.  S.  414,  20 
Sup.  Ct  155,  44  L.  Ed.  219,  in  which  Mr. 
Justice  Brown  said:  "Where  the  meaning  of 
the  Revised  Statutes  is  plain,  it  [the  court] 
cannot  recur  to  the  original  statutes  to  see  if 
errors  were  committed  in  revising  them." 
And,  again:  "The  whole  doctrine  applicable 
to  the  subject  may  be  sununed  up  In  the 
single  observation  that  prior  acts  may  be 
resorted  to  to  solve,  but  not  to  create,  an 
ambiguity."  And  further:  'The  main  ob- 
ject of  the  revision  was  to  incorporate  all 
the  existing  statutes  in  a  single  volume,  that 
a  person  desiring  to  know  the  written  law 
upon  any  subject  might  learn  it  by  an  ex- 
amination of  that  volume,  without  the  neces- 
sity of  referring  to  prior  statutes  on  the  sub- 
ject" Am.  &  Eng.  Ency.  Law,  vol.  26,  p. 
731,  says:  "Where  the  later  of  two  acts 
covers  the  whole  subject-matter  of  the  ear- 
lier one,  not  purporting  to  amend  it,  and 
plainly  shows  that  it  was  intended  to  be  a 
substitute  for  the  earlier  act,  such  later  act 
will  operate  as  a  repeal  of  the  earlier  onO) 
though  the  two  are  not  repugnant"  For 
this,  numerous  cases  are  cited,  among  which 
is  Dist  of  Columbia  v.  Hutton,  143  U.  S.  18, 
12  Sup.  Ct  369,  36  L.  Ed.  60,  fully  sustain* 
ing  the  text  as  well  as  the  proposition  that 
the  old  and  new  statutes  are  not  regarded  as 
laws  in  pari  materia.  The  court  said:  "The 
powers  wliich  are  conferred  are  organic 
powers.  We  look  to  the  act  Itself  for  their 
extent  and  limitations.  It  it  not  one  act  in 
a  series  of  legislation,  and  to  be  made  to 
fit  into  the  provisions  of  the  prior  legisla- 
tion. A  subsequent  statute  revising  the 
whole  subject-matter  of  a  former  one,  and 
evidently  intended  as  a  substitute  for  it 
though  it  contains  no  express  words  to  that 
effect  must  on  principles  of  law,  as  well  as 
in  reason  and  common  sense,  operate  a  re- 
peal of  the  former  law."  Herron  v.  Carson, 
26  W.  Va.  62.  This  is  reiterated  In  exactly 
the  same  terms  in  State  v.  Mines,  38  W.  Va. 
125,  18  S.  E.  470.  In  the  opinion  in  the  lat- 
ter case,  Judge  Brannon  said:  "Where  the 
later  statute  makes  full  and  complete  provi- 
sion touching  the  subject  common  to  both,  and 
it  is  evident  that  the  Legislature  intended 
to  review  the  legislation  on  that  subject  &nd 
that  the  later  act  should  be  deemed  a  full 
and  complete  provision  on  the  subject,  the 
former  statute  is  at  an  end."  In  United 
States  V.  Claflin,  97  U.  S.  546,  24  L.  Ed.  1082, 
1085,  the  rule  was  declared  in  the  following 
terms:  "Whenever  a  new  statute  covers  the 
whole  subject-matter  of  an  old  one,  and  adds 
tfffenseSy  varying  the  procedure^  the  latter 


operates  by  way  of  substitution,  and  not 
cumulatively.  The  former  is  therefore  im« 
plledly  repealed."  That  case  related  to  the 
construction  of  a  criminal  statute,  but  the 
rule  is  applicable  to  all  statutes.  In  Eck- 
loff  V.  District  of  Columbia,  135  U.  S.  240, 
10  Sup.  Ct  752,  34  L.  Ed.  120,  and  in  Dis- 
trict of  Columbia  v.  Hutton,  143  U.  S.  18,  12 
Sup.  Ct  369,  36  L.  Ed.  60,  it  was  applied  to 
an  act  of  Congress,  relating  to  the  powers 
and  duties  of  the  commissioners  of  the  Dis- 
trict of  Columbia,  with  reference  to  the  ap- 
pointment and  maintenance  of  the  police 
force.  In  the  former  case,  Mr.  Justice  Brew- 
er said:  "The  court  below  placed  its  deci- 
sion on  what  we  conceive  to  be  the  true  sig- 
nificance of  the  act  of  1878.  As  said  by  that 
court  it  is  to  be  regarded  as  an  organic  act 
intended  to  dispose  of  the  whole  question 
of  a  government  for  this  District.  It  is,  as 
it  were,  a  Constitution  of  the  District  It  is 
declared  by  its  title  to  be  an  act  to  provide 

'  *a  permanent  form  of  government  for  the 
District*  The  word  *permanenf  is  sug- 
gestive. It  implies  that  prior  systems  had 
been  temporary  and  provisional.  As  per- 
manent it  is  complete  in  itself.  It  is  the 
system  of  government  The  powers  which 
are  conferred  are  organic  powers.  We  look 
to  the  act  itself  for  their  extent  and  limita- 
tions. It  is  not  one  act  in  a  series  of  legis- 
lation, and  to  be  made  to  fit  into  the  pro- 
visions of  the  prior  legislation;  but  is  a 
single  complete  act  the  outcome  of  previous 
experiments,  and  the  final  judgment  of  Con- 
gress as  to  the  system  of  government  which 
should  obtain.  It  is  the  Constitution  of  the 
District,  and  its  grants  of  power  are  to  be 
taken  as  new  and  independent  grants,  ex- 
pressing in  themselves  both  their  extent  and 
limitations.  Such  was  the  view  taken  by 
the  court  below,  and  such  we  believe  is  the 
true  view  to  be  taken  of  the  statute."  In 
the  latter  case,  involving  the  same  act  of 
Congress,  this  was  reiterated  and  approved. 
The  decisions  of  our  own  court  in  which 
the  rule  was  enforced,  involved  statutes  re- 

'  lating  to  civil,  not  criminal,  matters.  See, 
in  addition  to  the  authorities  cited  for  the 
rule,  Norris  v.  Crocker,  13  How.  (U.  S.)  429, 
14  L.  Bd.  210;  Michell  t.  Brovni,  1  Ell.  & 
Ell.  267;  Ex  parte  Baker,  2  Hurl.  &  N.  219; 
Parry  v.  Croydon  Gas  Co.,  16  C.  B,  (N.  S.) 
568.  It  is  a  rule  by  which  to  test  a  statute 
as  to  the  legislative  Intention,  and  just  af» 
clearly  applicable,  when  the  question  is 
whether  new  and  additional  matter  has  been 
Incorporated,  as  when  It  is  whether  old  mat- 
ter has  been  eliminated.  Under  it  the  elim- 
ination of  old  matter  is  effected  by  implica- 
tion. The  incorporation  of  new  matter  cuts 
out  all  inconsistent  old  matter,  without  ex- 
press declaration  of  intention  to  do  so.  Be- 
fore the  passage  of  chapter  40,  p.  72,  of  the 
Acts  of  1891,  the  charter  of  Point  Pleasant 
(chapter  201,  p.  368,  Acts  Gen.  Assem.  1859- 
60)  limited  the  powers  of  the  council,  re- 
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spectlng  licenses,  to  municipal  licenses. 
Chapter  40,  p.  72,  of  tbe  Acts  of  1891,  omitted 
that  section  of  the  act  of  1860,  and  substitut- 
ed for  it  tl^e  language  of  sections  35  and  36 
of  the  act  of  1891.  The  new  language,  not 
the  old,  therefore,  determines  the  legislative 
intention  respecting  that  matter.  The  old 
section  is  thus  hnpUedly  repealed  under  this 
rule,  If  inconsistent  with  the  new,  as  well  as 
expressly  repealed  by  the  first  clause  of  sec- 
tion 40  of  the  act  of  1891. 

To  what  has  been  said  concerning  the  ob- 
ject and  purpose  of  chapter  40  of  the  Acts 
of  1891,  as  disclosed  by  its  title,  It  is  to  be 
added  that  the  same  intention  is  further  evi- 
denced by  the  provisions  of  the  act,  cover- 
ing almost  every  conceivable  subject  of  mu- 
nicipal power.  Section  1  (page  73)  consti- 
tutes certain  inhabitants  of  the  state  a  body 
politic  and  corporate  under  the  name  of  the 
town  of  Point  Pleasant  Section  2  defines 
the  territorial  limits  of  the  towiL  Section 
3  (page  74)  divides  the  territory  into  wards. 
Section  4  gives  power  to  change  the  bound- 
aries of  the  wards  and  increase  them  in  num- 
ber, to  not  more  than  five.  Section  5  names 
the  officers,  prescribes  their  qualifications, 
and  provides  for  their  election.  Section  6 
(page  75)  provides  for  the  holding  of  elec- 
tion, prescribes  the  qualifications  of  voters 
and  trial  of  election  contests.  Section  7  fixes 
the  terms  of  office.  Section  8  prescribes  the 
oaths  of  office.  Section  9  requires  the  coun- 
cil to  prescribe  the  powers  and  define  the 
duties  of  its  appointed  officers,  except  in  so 
far  as  they  are  prescribed  and  defined  in  the 
act,  and  to  fix  the  comp^isation  of  such  of- 
ficers. Section  10  (page  76)  relates  to  the 
general  powers  qf  the  council.  Section  11 
(page  78)  gives  authority  to  remove  elected 
and  appointed  officers  and  fill  vacancies. 
Section  12  prescribes  rules  for  meetings  and 
procedure  of  the  council.  Section  13  (page 
79)  prescribes  the  duties  of.  the  clerk  and 
how  the  records  shall  be  kept.  Secti<Mi  14 
lays  down  a  rule  for  keeping  the  minutes 
and  taking  the  yeas  and  nays.  Section  15 
(page  80)  prescribes  the  duties  of  the  mayor 
and  fixes  his  salary.  Section  16  relates  to 
proceedings  and  enforcement  of  ordinances. 
Section  17  (page  81)  provides  for  the  enforce- 
ment of  judgments.  Section  18  prescribes 
the  duties  of  the  jailer.  Section  19  (page 
82)  provides  for  the  keeping  of  a  docket  by 
the  mayor.  Section  20  provides  for  appeals 
In  certain  classes  of  cases  from  Judgments 
in  town  cases.  Section  21  prescribes  the 
mode  of  trial  of  such  appeals.  Section  22 
prescribes  the  judgment  In  certain  classes 
of  cases,  and  provides  for  enforcement  there- 
of. Section  23  0;>age  83)  provides  for  appeals 
in  other  cases.  Section  24  relates  to  the 
duties  of  the  marshaL  Section  25  (page  84) 
provides  for  arrests  and  trial  for  violation 
of  ordinances.  Section  26  prescribes  how  set* 
tiements  shall  be  made  by  the  marshal,  and 
fixes  his  compensation.  Section  27  (page  85) 
gives  remedies  against  the  marshaL    Section 


28  provides  for  deputy  marshals,  and  makes 
the  marshal  chief  of  police.  Section  29  pre- 
scribes the  duties  of  the  assessor.  Section 
30  (page  86)  relates  to  finances  and  exp«idl« 
tures.  Section  81  imposes  a  penalty  for  non- 
payment of  taxes  within  the  time  specified. 
Section  32  gives  a  lien  on  real  estate  for  tax- 
es. Section  83  (page  87)  relates  to  the  tax 
duplicate.  Section  34  prescribes  the  duties 
of  the  treasurer.  Section  35  (page  88)  relates 
to  the  granting  of  licenses.  Section  36  re- 
lates to  the  duration  of  licenses.  Section  37 
(page  89)  provides  for  condemnation  proceed- 
ings for  public  purposes.  Section  38  relates 
to  pavements.  Section  39  (page  90)  relates 
to  the  status  of  the  then  officers  and  ordi- 
nlinces  of  the  town.  Section  40  repeals  all 
acts  or  parts  of  acts  inconsistent  with  said 
act,  but  preserves  to  the  town  the  benefit  of 
all  previous  acts,  provisions  of  general  law, 
and  amendments  previously  made  by  the 
circuit  court  of  Mason  county,  except  so 
far  as  the  same  may  be  inconsistent  with  the 
powers  conferred  by  said  act  And  section 
41  requires  the  council  to  provide  voting 
places  in  the  several  wards  for  holding  an 
election  on  a  certain  day.  A  clause  in  sec- 
tion 10  relating  to  the  general  powers  of  the 
council  provides  that  it  shall  have  pow^  to 
prevent  "the  desecration  of  the  Sabbath  Day» 
profane  swearing,  the  illegal  sales  of  intoxi- 
cating liquors,  drinks,  mixtures  and  prepara- 
tions." As  this  clause  does  not  purport 
either  to  give  or  withhold  power  to  grant 
or  refuse  licenses,  but  only  to  give  power 
to  prevent  illegal  sales  of  intoxicating  liq- 
uors, drinks,  mixtures,  and  preparations,  no 
consideration  need  be  given  It  It  does  not 
say  how  sales  shall  be  legalized,  or  who  shall 
legalize  them,  but  only  that  the  conncU  may 
prevent  illegal  sales. 

While  chapter  40  of  the  Acts  of  1891  is 
thus  manifestly  a  complete  act,  covering  the 
whole  subject-matter  of  the  corporate  pow- 
ers of  the  town  of  Point  Pleasant,  constitu- 
ting the  organic  law  of  the  corporation,  as 
said  by  the  Supreme  Court  of  the  United 
States,  In  reference  to  the  act  of  Congress 
relating  to  the  District  of  Columbia,  both 
Impliedly  and  expressly  repealing  all  prevl- 
ons  Inconsistent  legislation,  whether  general 
or  special.  It  was  not  ordained  in  the  paa^ 
sage  of  this  act  that  no  previously  existins 
powers,  consistent  with  the  powers  confer- 
red by  it,  should  not  be  held  or  exercised  by 
the  town  of  Point  Pleasant  It  was  the 
intention,  disclosed  by  express  declaration 
of  the  Legislature,  that  powers  conferred 
by  such  previous  legislation,  consistent  with 
the  powers  conferred  by  chapter  40,  p.  72,  of 
the  Acts  of  1891,  should  thereafter  be  held 
and  exercised  by  the  town.  In  several  in- 
stances, general  statutes  are  expressly  adopt- 
ed by  chapter  40.  For  instance,  the  mode 
of  appealing  from  Judgments  of  the  mayor* 
except  in  cases  specially  provided  for,  shall 
be  allowed  as  in  similar  cases  before  justices 
Section  20  adopts  the  provisions  of  €haptef 
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162  of  tbe  Code,  relating  to  recognizances 
In  criminal  cases.  Section  21  says  tbe  dr- 
cnit  court,  on  appeal  from  Judgments  of  tbe 
mayor  in  tbe  cases  specially  provided  for, 
"sball  proceed  to  try  tbe  same  in  its  order, 
as  appeals  from  Justices  of  tbe  peace  are 
tried.'*  Section  25  says  tbe  marsbal  and  bis 
sureties  sball  be  liable  to  all  tbe  fines,  pen- 
alties, and  forfeitures  tbat  a  constable  is 
liable  to,  for  any  dereliction  of  duty  in  of- 
fice, to  be  recovered  in  tbe  sam^  manner,  and 
In  tbe  same  courts,  tbat  sucb  fines,  penal- 
ties, and  forfeitures  are  recovered  against 
constables.  Section  32  provides  tbat,  if  any 
real  estate  witbin  said  town  be  returned  de- 
linquent for  tbe  nonpayment  of  taxes  due 
tbereon,  a  copy  of  sucb  delinquent  list  may 
be  certified  by  tbe  council  to  tbe  auditor, 
and  tbe  same  may  be  sold  for  tbe  town  taxes 
and  interest  and  conmaissions  tbereon,  in 
tbe  same  manner,  at  tbe  same  time,  and  by 
tbe  same  officer,  as  real  estate  is  sold  for 
nonpayment  of  state  taxes.  Tbese  instances 
will  serve  to  illustrate  wbat  is  meant  by 
saying  tbls  complete  and  comprebensive  cbar- 
ter  of  tbe  town  of  Point  Pleasant  bas  adopt- 
ed and  made  parts  of  it  many  of  tbe  general 
laws  of  tbe  state. 

In  addition  to  adoptions  by  express  refei^ 
ence  and  declaration,  as  in  tbe  instances  Just 
specified,  tbere  is  a  general  adoption  in  tbe 
peculiar  clause  found  in  tbe  repealing  sec- 
tion (section  40)  wbicb  declares  *tbat  tbls 
act  sball  not  be  construed  *  *  *  to  take 
away  any  of  tbe  powers  conferred  upon  said 
town,  or  upon  tbe  mayor  or  council  or  any  of 
tbe  officers  tbereof,  <!onferred  by  general 
law,  or  by  any  amendment  of  its  cbarter 
beretofore  made  by  tbe  circuit  court  of  Ma- 
son county,  except  so  far  as  tbe  same  may 
be  inconsistent  witb  tbe  powers  bereby  con- 
ferred." Viewed  in  tbe  llgbt  of  tbe  subject- 
matter  and  purpose  of  tbe  act,  as  disclosed  by 
Its  title  and  its  provisions,  tbe  reasonable 
and  fair  construction  of  tbls  clause  is,  not 
tbat  It  is  a  proviso,  saving  clause,  or  excep- 
tion, but  an  adoption  of  all  sucb  special  and 
general  provisions  of  pre-existing  law,  confer- 
ring powers  upon  said  corporation  as  are 
not  inconsistent  witb  tbe  provisions  of  tbe 
act.  It  is  not  in  tbe  form  of  a  proviso.  It 
Is  Introduced  by  tbe  conjunction  ''but,"  and 
not  tbe  word  "provided,"  Its  language  is 
not  limited,  and  does  not  relate,  to  tbe  sav- 
ing or  validation  of  acts  done  under  previous 
laws,  but  to  the  powers  wbicb  tbe  corpora- 
tion sbould  bave  authority  to  exercise  in 
tbe  future.  Even  if  it  bad  been  preceded 
by  tbe  word  "provided,"  or  its  equivalent, 
its  office  and  purpose  would  be  determined, 
not  by  its  form,  but  by  tbe  intention  of  the* 
Legislature  as  gathered  from  tbe  whole  in- 
strument In  Stanley  v.  CJolt,  72  U.  S.  119, 
18  L.  Ed.  502,  Mr.  Justice  Nelson  said :  '*It 
is  true  tbat  tbe  word  'proviso'  is  an  appropri- 
ate one  to  constitute  a  common-law  condl- 
tion  in  a  deed  or  will;  but  this  is  not  tbe  fix- 
ed and  Uivariable  meaning  attached  to  it  by 


tbe  law  in  these  Instruments.  On  tbe  con- 
trary, it  gives  way  to  tbe  intent  of  tbe  par- 
ties as  gathered  from  an  examination  of  ths 
whole  instrument,  and  bas  frequently  been 
thus  explained  and  applied  as  expressing 
simply  a  covenant  or  limitation  in  trust" 
And  the  court  declared  the  doctrine  in  tbe 
syllabus  of  the  case  In  these  terms:  "The 
word  'proviso'  bas  frequently  been  applied 
as  expressing  simply  a  covenant  or  limitation 
In  trust"  In  Georgia  Bailroad  &  Bank- 
ing Ck>.  V.  Smith,  128  U.  S.  174,  9  Sup.  Gt 
47,  32  ti.  Ed.  377,  the  same  court  declared 
as  follows:  'The  general  purpose  of  a  pro- 
viso is  to  except  tbe  clause  covered  by  it 
from  provisions  of  the  statute,  or  to  qualify 
a  portion  of  the  statute.  But  it  Is  often 
used  as  a  conjunction  to  an  Independ^it  para- 
graph." In  Chesapeake  &  Potomac  Telephone 
Co.  V.  Manning,  186  U.  S.  238,  22  Sup.  Gt 
881,  48  L.  Ed.  1144^  the  same  doctrine  was 
declared  and  applied.  Tbe  distinction  and 
principle  are  not  unknown  to  this  court  In 
Ches.  &  O.  Ey.  Go.  v.  Pack,  6  W.  Va.  397, 
403,  Judge  Hoffman  said:  ''The  proviso 
might,  without  very  serious  change  of  gram- 
matical arrangement  be  regarded,  not  as  a 
part  of  tbe  section  re-enacted,  but  as  an  in- 
dependent section  following  it" 

In  view  of  tbe  clear  purpose  of  tbe  Leg- 
islature, as  shown  by  tbe  title  and  provi- 
sions of  the  statute  under  consideration,  I 
have  no  hesitancy  in  saying  tbat  the  ob- 
ject and  intent  of  the  clause  found  in  section 
40  was,  not  to  continue  in  force  previously 
existing  laws,  conferring,  or  purporting  to 
confer,  powers  upon  tbe  council  of  tbe  town* 
not  inconsistent  with  tbe  provisions  of  the 
act,  but  to  make  them  operative  and  effective 
as  new  laws,  by  virtue  of  tbat  act  &nd  not 
by  virtue  of  the  statutes  in  which  they  origi- 
nally appeared.  I  do  not  regard  this  conr 
elusion  as  confilcting  with  tbe  following  rule 
laid  down  \n  State  v.  Mines,  38  W.  Y&.  126, 
18  S.  B.  470:  ''When  a  statute  is  amended 
and  re-enacted  with  the  words,  'so  as  to  read 
as  follows,'  or  words  of  like  effect  those 
parts  of  the  re-enactment  embraced  in  the 
former  law  are  not  considered  as  repealed 
and  re-enacted,  but  as  law  all  along  continu- 
ously from  their  original  enactment"  In 
respect  to  tbe  clause  now  under  considera- 
tion, tbat  rule  does  not  apply.  It  does  not 
repeat  tbe  words  of  the  general  a^nd  special 
laws  adopted,  and  it  is  not  an  act  merely 
amending  a  part  of  tbe  statute  or  statutes. 
Let  it  be  observed,  too,  that  the  rule  quoted 
does  not  say,  as  matter  of  fact  and  strict 
law,  tbat  the  old  law  is  not  declared  or  af- 
firmed anew,  bom  again,  but  only  that  It  is 
"considered"  as  having  been  in  force  unin- 
terruptedly, so  as  to  make  it  work  out  cer- 
tain results  as  to  past  transactions.  Here, 
we  look  at  it  from  a  different  point  of  view, 
its  future  effect  in  respect  to  which  tbere 
is  no  necessity  for  the  interposition  of  a  fic- 
tion, and  fictions  can  only  be  resorted  to 
when  necessary  to  work  out  Justice  and  equi- 
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ty,  nev^r  to  defeat  It  This  statute  Is  broad- 
er in  its  scope  than  the  one  on  which  the  rule 
is  predicated,  covering  a  whole  subject  If 
we  say  the  language  of  the  clause,  **thi8  act 
shall  not  be  construed  *  *  *  to  take 
away  any  of  the  powers  conferred  upon  said 
town,  or  upon  the  mayor  or  council  or  any 
of  the  officers  thereof,  conferred  by  general 
law,  or  by  any  amendment  of  its  charter 
heretofore  made  by  the  circuit  court  of  Ma- 
son county,  except  so  far  as  the  same  may  be 
Inconsistent  with  the  powers  hereby  con- 
ferred," means  no  more  than  that  these  pow- 
ers shall  be  saved  and  continued  in  force 
by  exception,  we  render  it  wholly  useless 
and  meaningless,  for  section  40  would  then 
stand  precisely  as  if  the  Legislature  had 
stopped  after  saying,  '*all  acts  or  parts  of 
acts  inconsistent  with  this  act  are  hereby  re- 
pealed." Under  no  rule,  known  to  the  courts, 
does  a  statute,  to  which  there  is  appended 
such  a  repealing  clause,  do  away  with  any 
pre-existing  statute  or  law  not  inconsistent 
with  it  Without  a  word  added,  the  town 
would  still  have  had  the  benefit  of  all  pow- 
ers conferred  by  any  previous  law,  whether 
to  borrow  money,  contract  debts,  or  do  any- 
thing else,  not  inconsistent  with  the  powers 
specially  conferred  by  the  act  We  are 
bound,  therefore,  to  say  that  the  Legisla- 
ture intended  something  more  than  a  mere 
continuation  of  statutes  and  amendments  on 
their  old  footings.  What  could  it  have  in- 
tended different  from  that  other  than  a  re- 
declaration, reaffirmance,  and  adoption  of 
previous  laws,  as  new  provisions  or  parts  of 
the  new  act?  Nothing  else  has  been  sug- 
gested or  can  be  conceived,  and  we  are 
bound  to  say  that  the  Legislature  intended 
this  clause  to  have  some  effect  "In  the 
construction  of  a  statute,  every  part  of  it 
must  be  viewed  in  connection  with  the  whole, 
so  as  to  make  its  parts  harmonious,  if  prac- 
ticable, and  give  a  sensible  and  intelligent 
effect  to  each.  It  is  not  to  be  presumed  that 
the  Legislature  intended  any  part  of  the  stat- 
ute to  be  without  meaning."  Bank  v,  CJoun- 
ty  Ck)urt  36  W.  Va.  341,  15  S.  E.  78;  Lewis' 
Suth.  Stat  Cons.  |  491,  p.  919.  ''It  is  pre- 
sumed, as  well  on  the  ground  of  good  faith 
as  on  the  ground  that  the  Legislature  would 
not  do  a  vain  thing,  that  it  intends  its  acts 
and  every  part  of  them  to  be  valid  and  capa- 
ble of  being  carried  into  effect"  Id.  S  497,  p. 
926.  **The  Intention  of  the  lawmaker,  if 
plainly  expressed,  must  have  the  force  of* 
law,  though  it  may  be  in  the  form  of  a  pro- 
viso; the  intention  expressed  is  paramount  to 
the  form."     Id.  §  352,  p.  674. 

Besides  general  laws  expressly  adopted, 
others  may  be  found  to  have  been  adopted 
by  necessary  implication.  For  illustration, 
section  32,  relating  to  the  sale  of  real  es- 
tate for  nonpayment  of  municipal  taxes,  may 
be  taken.  It  does  not  require,  in  express 
terms,  the  recordation  of  the  delinquent  list 
in  the  office  of  the  clerk  of  the  county 
court    That  it  shall  be  so  recorded  has  been 


Judicially  declared  by  this  court  on  the 
theory  that  the  duty  to  do  so  is  necessarily 
implied  in  the  requirement  that  the  land 
shall  be  sold  in  the  same  manner,  at  the 
same  time,  and  by  the  same  officer,  that  real 
estate  is  sold  for  the  nonpayment  of  state 
taxes.  Hogan  v.  Piggott  56  S.  £.  189.  If 
the  Legislature,  in^  passing  chapter  40  of  the 
Acts  of  1801,  had  said  nothing  concerning 
the  powers  of  the  council  of  the  town  of 
Point  Pleasant  respecting  the  granting  or 
refusal  of  licenses,  it  would  probably  be 
clear  that  by  necessary  implication,  or  by 
the  terms  of  chapter  47  of  the  Code,  the  ex- 
tent of  its  powers  relating  to  that  subject 
and  the  mode  of  exercising  them,  would  be 
prescribed  and  governed  by  that  chapter. 
But  it  was  not  silent  It  acted.  What  it  in- 
tended, therefore,  must  be  ascertained  from 
the  terms  it  used  respecting  the  powers  of 
the  council  as  to  such  licenses.  One  ques- 
tion is  whether  or  not  it  legislated  on  that 
subject  And  that  depends  upon  the  mean- 
ing of  the  terms  it  used.  If  it  did  legislate 
on  that  subject  its  Intention  must  likewise 
be  determined  from  the  language  it  has  used 
in  the  sections  relating  thereto.  From  the 
very  nature  and  object  of  the  act  assuming 
to  prescribe  and  define  the  powers  and  duties 
of  the  authorities  of  the  town,  all  of  its  pow- 
ers and  duties,  so  that  it  should  be  neces- 
sary only  to  look  into  the  provisions  of  that 
act,  including  provisions  expressly  and  im- 
pliedly adopted  from  other  statutes,  for  such 
powers  and  duties,  the  absence  of  any  ex- 
press provision  at  all  on  so  important  a  sub- 
ject as  this  would  be  strange  and  unexpected. 
It  would  be  contradictory  of  express  t^rms 
and  the  general  purport  of  the  statute.  It 
would  be  in  the  nature  of  a  legislative  freak, 
if  we  are  at  liberty  to  assume  that  there 
could  be  such  a  thing.  In  view  of  the  pre- 
sumption so  raised  that  the  Legislature  did 
not  intend  to  define  the  powers  of  the  corpo- 
ration, respecting  this  matter,  as  well  as 
every  other  one  that  could  arise,  it  must  be 
assumed  that  the  language  of  sections  35  and 
36  of  the  act  was  intended  to  express  the 
legislative  will  on  that  subject  and  to  con- 
stitute, together  with  such  general  provi- 
sions of  law  as  are  made  applicable  to  the 
subject  by  necessary  implication,  all  the 
provisions  of  the  charter  of  the  town  re- 
lating to  it  Why  should  the  Legislature,  in 
direct  contradiction  of  its  expressed  purpose, 
and  its  manifest  effort  to  define  the  pow- 
ers of  said  corporation,  all  of  them,  fail  to 
act  on  this  one?  Is  the  court  at  liberty  to 
assume  such  stupidity  on  the  part  of  the 
lawmaking  body  of  the  state?  The  Legisla- 
ture spoke  on  the  subject  and  we  are  bound 
to  say,  not  only  that  it  intended  something 
by  the  language  it  used,  but  also  that  it 
intended  its  language  to  be  the  sole  and  ex- 
clusive rule  and  declaration  of  its  Intention, 
as  to  the  powers  of  the  council,  respecting 
licenses. 
That  the  power  to  grant  or  refuse  licenses 
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was  a  subject  of  deliberation  by  the  Legis- 
lature, at  the  time  of  the  passage  of  the 
act  In  question,  Is  disclosed  not  only  by  the 
terms  of  the  act,  but  also  by  the  Journals  of 
both  branches  of  the  Legislature.  As  orig- 
inally Introduced,  the  bill  contained  43  sec- 
tions, of  which  sections  35,  36,  37,  and  38 
related  to  the  matter  of  licenses.  Sections 
35  and  36  read  as  follows : 

"Sec.  35.  The  coimcll  shall  also  have  pow- 
er to  grant,  refuse  or  revoke  licenses,  to 
owners  or  keepers  of  hacks,  carts  or  wagons, 
drays,  and  of  every  other  description  of 
wheeled  carriage  kept  or  used  for  hire  in 
said  town ;  to  levy  and  collect  a  tax  thereon, 
and  to  subject  the  same  to  such  regulation 
as  the  interest  or  convenience  of  the  inhab- 
itants of  said  town  in  the  opinion  of  the 
council,  shall  require;  to  grant,  refuse  and 
revoke  licenses  to  theatrical  exhibitions,  pub- 
lie  shows,  musical  performances,  and  all  per- 
formances by  which  admission  is  obtained 
by  the  payment  of  money  or  other  rewards; 
and  for  keeping  dogs  within  the  town,  and 
for  anything  else  for  which  a  state  license 
is  DOW  or  may  hereafter  be  required;  and 
to  levy  and  collect  taxes  on  the  same;  and 
to  grant,  revoke  and  refuse  any  license  to 
sell  or  offer  for  sale,  and  to  prohibit  the  sale 
or  offering  for  sale,  of  any  brandy,  whiskey, 
rum,  gin,  wine,  porter,  ale,  or  beer,  or  any 
other  spirituous,  vinous  or  malt  liquors,  or 
any  intoxicating  liquor,  drink  or  mixture  or 
preparation  whatever,  within  said  town  or 
within  one  mile  of  the  corporate  limits  there- 
of, and  shall  require  a  tax  thereon  of  not  less 
than  one  hundred  dollars  nor  more  than  two 
hundred  dollars,  and  to  enforce  the  author- 
ity hereby  granted  by  reasonable  fines  and 
penalties. 

"Sec  36.  When  any  such  license  is  granted 
hy  the  council  to  sell  or  offer  for  sale,  brandy, 
whiskey,  rum,  gin,  wine,  porter,  ale  or  beer, 
or  any  other  spirituous,  vinous  or  malt  liq- 
nors,  or  any  intoxicating  liquor,  drink  or 
mixture,  it  shall  take  from  the  person  so 
licensed  a  bond,  with  approved  security,  in 
a  penalty  of  not  less  than  three  thousand 
dollars,  payable  to  the  state  of  West  Vir- 
ginia, and  conditioned  as  prescribed  in  sec- 
tion twenty-two,  of  chapter  thirty-two,  of 
the  Code  of  West  Virginia.  The  council  may 
provide  for  the  punishment  of  such  per- 
son for  the  violation  of  any  of  the  conditions 
of  said  bond,  and  suits  may  be  brought  and 
maintained  against  such  person  and  his 
sureties  on  sucn  bond,  for  the  same  objects, 
by  the  same  persons,  in  the  same  manner 
and  with  like  effect,  as  upon  a  bond  taken 
under  the  section  mentioned;  and  also,  for 
any  fines  and  costs  that  may  be  imposed  by 
the  mayor  for  any  offense  against  the  town, 
under  its  ordinances,  involving  a  breach  of 
the  conditions  of  such  bond,  and  the  council 
may  revoke  any  such  license  for  a  breach  of 
any  of  the  conditions  of  such  bond,  or  for 
other  good  cause  shown,  but  the  person  hold- 
ing the  license  must  first  have  reasonable  no- 


tice of  the  time  and  place  of  hearing  and 
adjudicating  in  the  matter,  as  well  as  the 
cause  alleged,  and  he  shall  be  entitied  to 
be  heard,  in  person  or  by  counsel.  In  opposl- 
tion  to  said  revocation." 

The  bill  passed  the  Senate^  after  amend- 
ment by  inserting,  before  the  words  *'and 
to  grant,  revoke  and  refuse  any  license  to 
sell,"  the  words  "shall  have  the  sole  power." 
It  was  80  passed  by  a  vote  of  nineteen  yeas 
and  no  nays.  After  it  went  to  the  House,  it 
was  referred  to  the  judiciary  committee, 
which  reported  it  back  with  the  following 
recommendation:  "Strike  out  all  section  35 
from  and  after  the  word  'same,'  in  line  18 
of  engrossed  bill,  and  insert  the  following: 
*But  no  license  to  sell,  offer  or  expose  for 
sale  any  brandy,  whiskey,  rum,  gin,  porter, 
ale  or  beer,  or  any  other  spirituous,  vinous 
or  malt  liquor,  or  any  intoxicating  liquor, 
drink,  mixture  or  preparation  thereof,  within 
said  town  or  within  one  mile  of  the  cor- 
porate limits  thereof,  shall  be  authorized  or 
granted  except  as  provided  in  chapter  32 
of  the  Code  of  West  Virginia;  and  where 
any  such  license  is  granted  as  aforesaid, 
with  the  assent  of  the  corporate  authorities 
of  said  town,  the  same  may  be  revoked  by 
said  town  authorities,  for  good  cause  shown 
after  reasonable  notice  of  the  intention  to  do 
so  to  the  person  holding  said  license.  And 
the  corporate  authorities  of  said  town  may 
prescribe  by  ordinance  the  amount  of  town 
taxes  to  be  paid  upon  every  such  license, 
but  not  less  in  any  case  than  one  hundred 
dollars.  The  corporate  authorities  shall  al- 
so have  power  to  require  and  take  from 
every  person  to  whom  any  such  license  is 
granted,  a  bond  with  good  security,  in  the 
penalty  of  not  less  than  one  thousand  dol- 
lars, conditioned  as  prescribed  in  section  18 
of  chapter  32  of  the  Code,  and  the  town 
shall  have  the  same  remedy  on  said  bond  as 
is  prescribed  hi  said  section.*  Strike  out  all 
of  section  36.  And  recommended  that  the 
bill  pass  as  amended."  When  the  bill  was 
taken  up  on  second  reading,  with  the  amend- 
ments proposed  by  the  committee,  the  amend- 
ments proposed  were,  by  unanimous  consent, 
withdrawn.  Then  sections  35  and  36  of  the 
bill  were  wholly  stricken  out,  leaving  41 
sections,  instead  of  43,  and  making  sections 
37  and  38  of  the  original  bill  35  and  36  of 
it  as  so  amended.  It  was  then  passed  to 
Its  third  reading  and  afterwards  passed  in 
that  form,  and  the  amendment  was  agreed 
to  by  the  Senate. 

As  so  passed,  it  contains  sections  35,  36, 
and  40  as  they  now  appear  in  chapter  40  of 
the  Acts  of  1891.  These  sections  have  been 
quoted.  Sections  35  and  36  relate  specifically 
to  the  matter  of  licenses.  They  do  not  adopt 
in  express  terms,  by  reference  or  otherwise, 
any  general  law  on  the  subject,  applicable  to 
county  courts  or  municipal  corporations. 
They  do  not  say  or  imply,  by  any  terms  used, 
that  the  licenses  thereby  reterred  to  are 
municipal  licenses.    They  do  not  say  or  imply 
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Obapter  47  of  the  Code.  But,  Inasmnch  as 
It  was  not  all  stricken  out,  we  must  de* 
tennine  wbat  the  remaining  portion  of  it 
means,  and  that  can  only  be  done  by  the  ap- 
plication of  well-settled  rules  of  construction. 
The  remaining  language  is  not  ambiguous. 
It  is  merely  general.  It  gives  power  by  im- 
plication, rather  than  in  express  words ;  but 
the  implication  is  an  absolutely  necessary 
one,  for,  without  it,  the  terms  used  would  be 
meaningless  and  IneCTectiTe,  as  has  been 
shown.  While  the  House  struck  out  two  sec- 
tions, leaving  comprehensive  terms  relating 
to  the  subject-matter  thereof,  it  did  not  so 
change  the  title  of  the  bill  as  to  make  its 
object  the  amendment  of  certain  sections  of 
the  old  charter  act  and  make  it  a  partial,  in- 
complete law.  It  did  not,  by  reference  or 
otherwise,  incorporate  anything  as  a  substi- 
tute for  the  matter  stricken  out.  What  rea- 
sons impelled  the  several  members  to  vote 
for  the  bill  in  that  form,  or  what  actuated 
them  in  changing  its  form,  the  court  cannot 
inquire.  What  they  or  any  of  them  said  on 
the  occasion  is  not  admissible.  26  Am.  &  Eng. 
Ency.  Law,  638;  United  States  v.  Trans- 
Miss.  Ass'n,  166  U.  S.  318,  17  Sup.  Ct  540, 
41  L.  Ed.  1007;  Am.  Net.  &  T.  CJo.  v.  Wor- 
thington,  141  U.  S.  473,  12  Sup.  Ct  55,  85  L. 
Ed.  821.  Nor  can  we  assume,  or  allow  it  to 
be  proved,  that  anything  was  put  Into  or 
taken  out  of  the  bill,  by  fraud,  trickery,  or 
imposition.  Slack  v.  Jacob,  8  W.  Va.  612. 
We  must  take  the  language  as  it  is  and  de- 
termine what  it  means. 

That  the  striking  out  of  sections  35  and 
86  of  the  original  bill,  containing  the  Senate 
amendment,  is  insufficient,  in  view  of  the 
character  and  purpose  of  the  bill,  and  what 
was  left  In  it,  relating  to  the  granting  of 
licenses,  to  show  that  the  Legislature  did  not 
Intend  what  the  remaining  words  Import, 
seems  manifest  from  the  disposition  made 
of  a  shnilar  question  by  this  court  in  Coal  & 
Coke  Co.  V.  Tax  Commissioner,  59  W.  Va.  605, 
680,  631,  53  S.  E.  928.  In  that  case,  the  words 
"including  chattels  real,"  found  in  the  bill  as 
it  passed  the  House,  were  stricken  out  of  one 
clause  by  the  Senate.  This  was  relied  upon, 
by  counsel  for  the  coal  company,  as  con- 
clusive evidence  that  it  was  not  intended  to 
put  chattels  real  on  the  tax  list  at  all,  and 
certainly  not  those  owned  by  corporations. 
In  reply  to  that  contention,  this  court  said, 
through  Judge  Brannon:  "Why,  then,  did 
not  the  Legislature  strike  out  'chattels  real' 
from  section  61?  Why  did  it  not  strike  from 
section  80,  cl.  *a,'  the  words  'including  chat- 
tels real,'  thus  charging  individuals  and  firms 
not  incorporated  with  them?  Why  did  it 
still  later  in  the  consideration  of  the  bill  in- 
sert. In  section  108,  charging  taxes,  a  clause 
reading:  '(pp)  The  value  of  all  chattels  real 
of  every  person,  firm  or  incorporated  com- 
pany'? This  last  most  explicit  language 
flatly  says  that  corporations  shall  be  taxed 
for  chattels  real."    It  was  held  that  chattels 


real,  belonging  to  corporations,  were  tax- 
able under  the  statute,  notwitlistanding  a 
clause  of  a  section  said  in  explicit  terms, 
after  referring  to  clauses  naming  every  other 
species  of  property,  and  omitting  chattels  real, 
that  the  property  mentioned  in  them  should 
constitute  all  the  property  on  which  any  such 
corporation  should  be  liable  to  pay  taxes. 
The  court  very  properly,  in  that  case,  as  in 
all  others,  gave  force  and  effect  to  the  plain, 
explicit,  and  positive  terms  of  the  statute  as 
it  was  finally  passed,  notwithstanding  the 
circumstance  that  some  similar  language  had 
been  stricken  out  of  the  bill  in  Its  progress 
through  the  Legislature.  If  the  language  had 
been  ambiguous,  susceptible  of  two  or  more 
different  meanings,  or  applications,  without 
doing  violence  to  its  terms,  the  circumstance 
of  the  elimination  of  certain  language,  while 
the  bill  was  pending,  might  be  sufficient  to 
determine  which  meaning  or  application  was 
intended.  That  was  not  the  condition  of  the 
language  of  the  tax  statute  in  the  case  Just 
referred  to,  nor  of  the  language  in  section  35 
of  chapter  40  of  the  Acts  of  1891,  which  we 
have  under  consideration.  It  is  plain  and 
explicit  and  positive.  The  only  criticism  that 
can  be  made  upon  it  is  that  It  expresses  the 
legislative  intention  in  an  awkward  and  un- 
usual form,  a  matter  of  no  consequence  what- 
ever, so  long  as  the  Intention  plainly  ap- 
pears, as  It  does.  "The  intention  expressed 
is  paramount  to  form'*  and  "must  have  the 
force  of  law."  Lewis'  Suth.  Stat  Cons.  | 
452 ;  Chesapeake  &  Pot  Tel.  Co.  v.  Manning, 
186  U.  S.  239,  22  Sup.  Ct  881,  46  L.  Ed.  1144. 
If  the  language  used  were  ambiguous*  so 
as  to  give  room  for  construction  or  interpre- 
tation, by  reference  to  extrinsic  circumstan- 
ces, or  facts,  the  same  conclusion  would  re- 
sult from  a  view  and  analysis  of  the  lan- 
guage used  hi  section  35,  read  in  the  light  of 
the  clause  in  section  40,  relating  to  the 
amendments  to  the  charter  of  the  town  by 
the  circuit  court  of  Mason  county.  Among 
these  amendments  was  the  one  made  on  the 
9th  day  of  May,  1883,  which  has  been  quoted 
and  purported  to  confer  upon  the  conncil 
sole  power  to  grant  all  licenses  within  the 
corporate  limits  of  the  town.  The  language 
of  that  clause  is  broad  enough  to  include  all 
amendments  so  made.  It  is  presumed  that 
the  Legislature  has  knowledge  of  the  sub- 
ject-matter of  its  action.  The  spectacle  of 
a  Legislature,  passing  laws  concerning  a  sub- 
ject or  thing,  about  the  facts  of  which  it  did 
not  have  knowledge,  would  be  strange,  if 
not  absurd.  It  would  be  repugnant  to  com- 
mon reason,  just  as  much  so  as  in  the  case 
of  two  men,  making  a  contract,  unless  the 
contrary  affirmatively  appears.  Therefore 
the  courts  say  that  the  words  of  a  statute 
are  to  be  interpreted  in  the  light  of  the  sub- 
ject-matter. Brewer  v.  Blougher,  14  Pet 
(U.  S.)  178,  196,  10  L.  Ed.  408;  United 
States  V.  Caldwell,  86  U.  S.  264,  22  L.  Ed. 
114 ;  Am.  &  Eng.  Ency.  Law,  604.  The  char- 
ter of  the  town  of  Point  Pheasant,  at  the 
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time  the  Legislature  acted  upon  it  in  pass* 
ing  chapter  40  of  the  Acts  of  1891,  appeared 
to  have  been  amended  by  the  circuit  court 
of  Mason  county  so  as  to  ccHifer  this  porwer. 
The  act  thus  shows  that  the  Legislature 
knew  the  amendment  had  be^i  made.  It 
was  not  its  province  to  determhie  whether 
any  of  those  amendments  were  valid  or  not 
That  Is  not  the  business  of  Legislatures. 
They  have  no  power  to  determine  such  ques- 
tions. They  are  Judicial  questions  and  cog- 
nizable only  in  a  judicial  forum.  The  Legis- 
lature therefore  did  not  "because  it  could  not 
assume  or  declare  expressly,  or  otherwise, 
that  the  amendment  in  question  was  not  a 
valid  one;  in  other  words,  that  this  amend- 
ment is  not  included  in  the  clause  of  section 
40,  because,  in  the  opinion  of  the  Legislature, 
it  was  not  an  amendment  CJourts  cannot 
assume  that  a  Legislature  has  meddled  with, 
something  that  in  common  parlance,  "is 
none  of  its  business/'  That  must  be  shown, 
l>efore  It  can  be  considered.  ''The  Legisla- 
ture cannot  authoritatively  declare  what  the 
law  is  or  has  been.  That  Is  a  Judicial  func- 
tion and  pertains  to  the  court*'  Lewis*  Suth. 
Stat  Cons.  §  358,  p.  683;  Ogdcn  v.  Black- 
ledge,  2  Cranch  (U.  S.)  272,  2  L.  Ed.  276; 
South  Ottowa  V.  Perkins,  94  U.  S.  260,  24 
L.  BO.  154 ;  In  re  Hanley*8  Estate,  15  Utah, 
212,  49  Pflia  829,  62  Am.  St  Rep.  926,  931 ; 
RatcllfTe  v.  Anderson,  31  Grat  (Va.)  105, 
81  Am.  Rep.  716."  "It  is  always  competent 
to  change  an  existing  law  by  a  declaratory 
statute,  and,  where  the  statute  is  only  to 
operate  upon  future  cases,  it  is  no  objection 
to  its  validity  that  it  assumes  the  law  to 
have  been  in  the  past  what  it  is  now  de- 
clared that  it  shall  be  in  the  future.  But 
the  legislative  action  cannot  be  made  to  re- 
troact  upon  past  controversies,  and  to  re- 
verse decisions  which  the  courts,  in  the  ex- 
ercise of  their  undoubted  authority,  have 
made,  for  this  would  not  only  be  the  exercise 
of  Judicial  power,  but  It  would  be  its  exer- 
cise in  the  most  objectionable  and  oCTenslve 
form,  since  the  Legislature  would,  In  effect 
sit  as  a  court  of  review,  to  which  parties 
might  appeal  when  dissatisfied  with  the  rul- 
ings of  the  courts.**  Cooley's  CJon.  LIm.  11. 
It  is  not  to  be  assumed,  therefore,  that  the 
Legislature,  having  no  power  to  determine 
whether  the  amendment  made  by  the  circuit 
court  was  valid  or  Invalid,  assumed  that  it 
was  invalid,  and  therefore  did  not  Include  it 
in  its  reference  generally  to  the  amendments 
made  by  the  circuit  court.  The  declaration 
that  nothing  in  the  act  shall  be  construed  to 
take  away  power  conferred  by  any  amend- 
ment made  by  the  circuit  courf  not  incon- 
sistent with  this  act,  is  the  same  in  meaning 
as  if  it  had  been  that  the  council  shall  have 
the  powers  conferred  by  all  the  amendments, 
not  Inconsistent  with  this  act,  made  by  the 
circuit  court  It  reaches  all  the  amendments, 
not  merely  one  of  them.  Though  negative  in 
form,  it  is  affirmative  in  meaning  and  effect 
Can  the  words  "any  amendment*'  be  limited 


to  one  amendment?  If  so,  which  oneT  The 
impossibilily  of  applying  them  to  any  one  in 
particular  proves  that  they  extend  to  all. 
That  body  knew,  is  presumed  to  have  known, 
that  there  was  attached  to  the  charter  of  the 
town  a  paper  purporting  to  be  an  amend- 
ment conferring  Just  such  power  as  the  lan- 
guage contained  in  section  35  of  the  act  nec- 
essarily implies.  The  existence  of  that  os- 
tensible, if  not  valid,  amendment  was  a  cir- 
cumstance known  to  the  Legislature,  when 
it  used  language  hi  section  35  wliich  pur- 
ports, by  necessary  Implication,  to  confer  the 
very  power  which  the  amendment  purported 
to  give.  This  shows,  by  legislative  terms, 
the  ophiion  of  the  Legislature  that  the  town 
already  had  that  power.  Courts  may  take 
cognizance  of  facts  known  to  the  Legislature^ 
which  tend  to  throw  light  upon  the  question 
of  intent  This  is  settled  beyond  all  ques- 
tion. Piatt  V.  Union  Pacific  Ry.  Co.,  99  U. 
S.  48,  25  L.  Ed.  424;  Church  v.  United 
States,  143  U.  S.  457,  12  Sup.  Ct  511,  36  L. 
Ed.  226;  Railway  Co.  v.  United  States,  91 
U.  S.  72,  23  L.  Ed.  224;  The  Delaware,  161 
U.  S.  472,  16  Sup.  Ct  516,  40  L.  Ed.  771; 
Amer.  Net  &  T.  Co.  v.  Worthington,  141  U. 
S.  468,  12  Sup.  Ct  55,  85  L.  Ed.  821.  They 
may  consider  all  the  surrounding  circum- 
stances and  history  of  the  times.  See,  in  ad- 
dition to  cases  Just  cited,  Daniel  v.  Simms, 
49  W.  Va.  554,  39  S.  E.  090;  C.  &  O.  Ry. 
Co.  V,  De^  Water  Ry.  Co.,  57  W.  Va.  641, 
60  S.  B.  890.  Here  we  need  not  look  beyond 
the  language  of  the  statute  itself,  to  ascer- 
tain that  the  Legislature  knew  amendments 
had  been  made  by  the  circuit  court  to  the 
charter  of  the  town  of  Point  Pleasant  It 
declared  its  knowledge  of  them  in  the  act 
One  of  them  is  disclosed  by  the  record.  It  is 
not  only  a  circumstance  known  to  the  Legis- 
lature, but  a  part  of  the  subject-matter  of 
the  statute.  This  evidence  of  belief,  on  the 
part  of  the  Legislature,  that  the  town  had,  by 
virtue  of  the  amendment,  sole  power  to  grant 
licenses,  accompanied  by  the  declaration  of 
a  rule  of  action  for  the  council,  predicated 
on  the  assumption  of  such  power  and  refer- 
able to  no  other  conceivable  hypothesis, 
makes  the  legislative  intention  to  grant  such 
power  so  plain  that  nothing  can  be  urged 
against  it  but  mere  conjecture  and  surmise. 
Two  of  my  associates  fully  concur  with 
me  in  the  view  that  section  85  of  chapter  40 
of  the  Acts  of  1891,  read  in  the  light  of  sec- 
tion 40,  confers  upon  the  town  council,  the 
power  in  question,  and  we  reverse  the  Judg- 
ment of  the  circuit  court  predicated  upon  the 
theory  of  a  want  of  such  power  in  the  coun- 
cil. I  am  prepared  to  go  further,  and  say 
that  If  section  35  were  not  in  the  statute, 
the  power  claimed  by  the  town  of  Point 
Pleasant  would  be  sustained  by  section  40 
alone,  of  chapter  40  of  the  Acts  of  1891.  It 
is  plain,  as  has  been  pointed  out,  that  the 
clause  in  that  section  relating  to  the  amend- 
ments made  by  the  circuit  court  of  Mason 
county  is  not  a  saving  dause  nor  an  excep 
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tion.  It  l8  an  Independent  provision  Intend* 
ed  to  add  to  the  preceding  sections  of  the  act. 
I  have  shown  that,  unless  It  is  so  regarded, 
it  Is  a  futile  and  vain  expression,  effecting  no 
purpose,  and  performing  no  function  what* 
ever,  and  we  are  not  permitted,  by  the  rules 
of  law,  to  place  such  a  construction  upon  it 
The  Legislature  treated  and  regarded  the 
amendments  made  by  the  circuit  court,  not 
some  of  them,  but  all  of  them,  for  It  refers 
to  all  of  them,  as  valid  and  conferring  pow- 
ers. The  language  used  in  the  dause  as- 
sumes that  these  amendments  conferred  pow* 
ers,  for  it  says  nothing  in  the  act  shall  be 
deemed  to  take  away  the  powers  conferred  by 
them.  How  could  there  be  anything  to  take 
away,  in  respect  to  this  amendment,  if  it  con- 
ferred no  power,  or  was  not  regarded  as  con- 
ferring power?  In  saying  power  conferred 
by  the  amendment  should  not  be  taken  away, 
the  Legislature,  by  necessary  implication, 
said  the  amendment  had  conferred  power. 
The  language  used  by  the  Legislature,  I  re- 
peat, assumes  that  the  amendment  conferred 
power,  whether  It  did  or  not,  and  deals  with 
it  is  an  amendment  conferring  power.  It 
calls  it  an  amendment  If  it  conferred  any 
power,  it  could  have  been  none  other  than  the 
very  power  in  question.  In  assuming  that 
it  did  confer  such  power  and  declaring  that 
nothing  in  the  act  should  be  construed  to 
take  it  away,  the  Legislature  clearly  and 
positively  expressed  its  will  that  the  town 
council  should  have  such  power  in  the  future, 
whether  it  had  had  it  in  the  past  or  not  It 
is  a  question  of  intention,  and,  when  the  in- 
tention is  apparent  it  must  be  given  effect 
without  any  regard  to  the  form  in  which  it  is 
expressed.  If  the  amendment  was  hivalid, 
and  not  law,  and  not  embodied  in  any  act  of 
the  Legislature  or  Code,  that  circumstance  is 
immaterial.  The  Legislature  had  the  power 
to  incorporate  it  Into  the  act,  and,  upon  its 
Identification,  wherever  found.  It  became  a 
part  of  the  act 

In  Delaplane  v.  Crenshaw,  15  Qrat.  (Va.) 
457.  one  question  was  whether  a  certain  al- 
leged custom  or  usage,  relating  to  the  inspec- 
tion of  flour,  had  been  incorporated  into  the 
statute,  concerning  the  same  subject  The 
law  provided  for  an  inspection  of  flour,  which 
inspection  consisted  partly  in  boring  small 
holes  in  the  heads  of  the  barrels  and  making 
a  draft  of  flour  from  each  hole,  to  be  inspect- 
ed. In  early  days,  when  the  production  of 
flour  was  not  large,  the  draft  flour  thus 
taken  out  amounted  to  but  little,  and  it  was 
the  practice  of  the  inspectors  to  keep  it  as 
well  as  receive  compensation  in  money  for  the 
inspection.  Later,  when  the  production  of 
flour  became  large,  the  draft  flour  was  a 
matter  of  consequence.  In  the  statement  of 
the  case,  it  is  shown  that  at  the  time  of  the 
decision  the  inspector  had  received,  in  draft 
flour,  about  1,500  barrels  from  one  flrm.  In 
view  of  the  importance  of  the  matter,  an  ac- 
tion was  brought  to  determine  whether  he 
was  entitled  to  it-   One  of  his  contentions 


was  the  intention  of  the  Legislature,  in  revis- 
ing the  inspection  statute  and  reducing  the 
rate  of  compensation,  to  sanction  this  usage, 
by  Incorporating  it  into  the  statute.  It  never 
had  been  law,  nor  had  it  ever  been  reduced 
to  writing  in  any  form.  Judge  Lee,  in  deliv- 
ering the  opinion  of  the  court,  said :  "But  it 
is  contended  that  If  the  custom  cannot  oper- 
ate proprio  vigore  to  vest  the  right  claimed  in 
the  inspector,  yet  that  it  has  been  suflAclently 
recognized  by  statute,  and  thus  has  received 
the  legislative  sanction.  Certainly,  if  it  has 
been  recognized  either  expressly  or  by  nec^ 
essary  implication,  it  would  thereby  receive 
vitality,  and  the  right  claimed  oould  well  be 
asserted  as  conferred  by  the  statute."  But 
upon  investigation,  he  found  that  the  statute 
had  not  by  any  terms  used,  or  in  any  man- 
ner, recognized,  mentioned,  or  referred  to  the 
custom. 

The  language  of  the  statute  under  consid- 
eration here  is  clearly  within  the  reasoning 
of  Judge  Lee.  The  statute  mentions  the 
amendment  In  Match,  1815,  Congress  pass- 
ed an  act  entitled  "An  act  to  vest  more  ef- 
fectually In  the  state  courts,  and  the  Dis- 
trict Courts  of  the  United  States,  jurisdic- 
tion" in  the  cases  therein  mentioned.  It  wiU 
be  observed  that  the  purpose  of  the  act  as 
Indicated  by  its  title,  was  to  deal  with  a 
matter  of  jurisdiction  in  the  state  courts  and 
the  District  Courts  of  the  United  States.  No 
reference  is  made  in  the  title  to  the  Circuit 
Courts  of  the  United  States,  and  the  juris- 
diction intended  to  be  conferred  was  not  a 
jurisdiction  which  the  Circuit  Courts  had 
under  any  other  statute.  Notwithstanding 
this,  the  fourth  section  of  the  act  declared 
"that  the  District  Court  of  the  United  States 
shall  have  cognizance,  concurrent  with  the 
courts  and  magistrates  of  all  states,  and  the 
Circuit  Courts  of  the  United  States,  of  all 
suits  at  common  law,  where  the  United 
States,  or  any  officer  thereof,  under  the  au- 
thority of  any  act  of  Congress,  shall  sue,  al- 
though the  debt  claim,  or  matter  in  dispute, 
shall  not  amount  to  $100.00."  Chief  J.ustice 
Marshall  said:  "The  jurisdiction  of  the  Dis- 
trict Courts,  then,  over  suits  brought  by  the 
Postmaster  General  for  debts  and  balances 
due  the  general  post  office,  is  unquestionable: 
Has  the  Circuit  Court  jurisdiction?  The  lan- 
guage of  the  act  is  that  the  District  Court 
shall  have  cognizance  concurrent  with  the 
courts  and  magistrates  of  the  several  states, 
and  the  Circuit  Courts  of  the  United  States, 
of  all  suits,  etc  What  is  the  meaning  and 
purport  of  the  words  'concurrent  with*  the 
Circuit  Courts  of  the  United  States?  Are 
they  entirely  senseless?  Are  they  to  be  ex- 
cluded from  the  clause  in  which  the  Legisla- 
ture has  inserted  them,  or  are  they  to  be 
taken  into  view,  and  allowed  the  efPect  of 
which  they  are  capable?  The  words  are  cer- 
tainly not  senseless.  They  have  a  plain  and 
obvious  meaning.  And  it  Is,  we  think,  a 
rule,  that  words  which  have  a  meaning  are 
not  to  be  entirely  disregarded  in  construing 
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a  statute.  We  cannot  understand  this  clause 
as  if  these  words  were  excluded  from  It 
They,  perhaps,  manifest  the  opinion  of  the 
Legislature  that  the  jurisdiction  was  in-  the 
Circuit  Courts,  but  ought,  we  think,  to  be 
construed  to  give  it,  if  it  did  not  previously 
exist.  Any  other  construction  would  destroy 
the  effect  of  those  words.  The  District  Court 
cannot  take  cognizance  concurrent  with  the 
Circuit  Courts,  unless  the  Circuit  Courts  can 
take  cognizance  of  the  same  suits.  For  one 
body  to  do  a  thing  concurrently  with  another 
is  to  act  in  conjunction  with  that  other.  The 
phrase  may  imply  that'  power  was  previously 
given  to  that  other;  but  if,  in  fact,  It  had 
not  been  given,  the  words  are  capable  of  im- 
parting it.  If  they  are  susceptible  of  this 
construction,  they  ought  to  receive  it,, be- 
cause they  will  otherwise  be  totally  inopera- 
tive, or  will  contradict  the  other  parts  of  the 
sentence,  which  show  plainly  the  intention 
that  the  District  Court  shall  have  cognizance 
of  the  subject  and  shall  take  it  to  the  same 
extent  with  the  Cirpuit  Courts.  It  has  been 
said,  and  perhaps  truly,  that  this  section  was 
not  framed  with  the  intention  of  vesting  ju- 
risdiction in  the  Circuit  Courts.  The  title  of 
the  act,  and  the  language  of  the  sentence,  are 
supposed  to  concur  In  sustaining  this  proposi- 
tion. The  title  speaks  only  of  state  and  dis- 
trict courts.  But  it  is  well  settled  that  the 
title  cannot  restrain  the  enacting  clause;  It 
iB  true  that  the  language  of  the  section  in- 
dicates the  opinion  that  jurisdiction  existed 
in  the  Circuit  Courts,  rather  than  an  inten- 
tion to  give  It;  and  a  mistaken  opinion  of  the 
Legislature  concerning  the  law  does  not  make 
law.  But  if  this  mistake  is  manifested  in 
words  competent  to  make  the  law  in  future, 
we  know  of  no  principle  which  can  deny  them 
this  effect.  The  Legislature  may  pass  a  de- 
claratory act,  which,  though  Inoperative  on 
the  past,  may  act  in  future.  This  law  ex- 
presses the  sense  of  the  Legislature  on  the 
existing  law,  as  plainly  as  a  declaratory  act, 
and  expresses  it  in  terms  capable  of  con- 
ferring the  jurisdiction.  We  think,  there- 
fore, that  in  a  case  plainly  within  the  judi- 
cial i)ower  of  the  federal  courts,  as  prescribed 
In  the  Constitution,  and  plainly  within  the 
general  policy  of  the  Legislature,  the  words 
ought  to  receive  this  construction."  Post- 
master General  v.  Early,  12  Wheat  (U.  S.) 
136,  6  L.  Ed.  677. 

In  South  Ottowa  v.  Perkins,  94  U.  S.  260, 
24  L.  Ed.  154,  Mr.  Justice  Bradley  said,  in 
speaking  of  an  act  of  the  Legislature  of 
Illinois  which  referred  to  a  previous  uncon- 
stitutional act  as  being  in  force:  "The  Legis- 
lature could  not  thus,  In  1869,  give  validity 
to  a  void  act  as  an  act  passed  in  1857,  which 
was  not  constitutionally  passed  in  that  year, 
for  that  would  be  an  evasion  of  the  Constitu- 
tion. It  could  at  most  give  it  vitality  as  a 
new  act  from  the  date  of  the  act  of  1869. 
But  this  it  does  not  profess  to  do.  It  only 
adopts  its  provisions  for  the  purposes  of  the 
act  then  passed.*'    Unlike  the  statute  we  are 


construing,  the  new  statute,  discussed  by  Mr« 
Justice  Bradley,  shuply  referred  to  the  prcv 
visions  of  the  unconstitutional  statute  as  hav- 
ing been  "in  force  February  18,  ISG?.**  It  did 
not  purport  by  its  terms  to  adopt  that  stat- 
ute, nor  to  express  legislative  will  as  to  its 
future  status.  If  it  had,  it  is  plain  from  the 
language  used  by  the  justice  that  It  would 
have  been  operative  from  the  date  of  the  pas- 
sage of  the  act  of  1869,  therein  incorporat- 
hig  it 

The  doctrine  of  Postmaster  General  v.  Ear- 
ly was  stated  with  approval  by  Mr.  Justice 
Strong  in  United  States  y.  Claflln,  97  U.  S. 
546,  24  L.  Ed.  1082-83.  It  is  to  be  observed, 
with  reference  to  the  statute  construed  in 
Postmaster  General  v.  Early,  that  it  used  no 
word  stating  In  a  formal  manner  that  the 
Circuit  Courts  shall  have  jurisdiction.  It 
says  the  District  Courts  shall  have  concur- 
rent jurisdiction  with  the  Circuit  Courts, 
merely  assuming  that  the  Circuit  Courts  al- 
ready had  jurisdiction,  and  not  saying  that 
they  should  have.  This  is  true  of  the  statute 
we  are  considering,  In  so  far  as  It  relates  to 
the  amendmoits  made  by  the  Circuit  Court; 
but,  while  It  does  not  say  in  so  many  words 
the  amendment  shall  be  law  in  the  future, 
it  makes  the  amendment  a  part  of  the  stat- 
ute. It  incorporates  it  Into  the  statute.  Can 
we  say  the  Legislature  had  no  purpose  in  do- 
ing that?  The  rules  hereinbefore  stated  for- 
bid this.  Shall  we  say  the  Legislature  thus 
adopted  It  to  have  effect  in  future,  if  the 
courts  should  determine  that  it  originally 
was  valid,  and  to  have  no  effect  if  they 
should  say  it  was  originally  invalid?  This 
Interpretation  might  do,  if  the  clause  in  ques- 
tion were  a  mere  proviso  or  saving  clause, 
relating  to  past  acts,  done  under  tiie  amend- 
ment; but  I  have  shown,  I  think,  conclusive- 
ly, that  it  is  not,  but  is,  on  the  contrary,  a 
new  and  independent  clause,  adding  to  what 
precedes  it,  and  not  merely  limiting  or  quali- 
fying it  after  the  fashion  of  the  proviso  or 
exception.  Let  it  be  remembered  that  this 
conclusion  would  render  the  clause  noneffec- 
tive. If  valid,  it  would  remain  so  without 
the  aid  of  this  clause.  If  invalid,  this  clause, 
90  construed,  would  still  leave  it  invalid. 
How  could  we  reconcile  this  view  of  condi- 
tional adoption  with  the  doctrine  laid  down 
in  Postmaster  General  v.  Early?  It  would  be 
absolutely  Impossible  to  do  so.  Let  it  be  re- 
membered, too,  that  the  doctrine  of  that  case 
is  not  mere  obiter,  but  matter  of  express  and 
solemn  decision  and  application  of  the  prin- 
ciple. How  could  we  reconcile  it  with  the 
expression  of  opinion  of  Judge  Lee  in  Dela- 
plane  v.  Crenshaw,  an  obiter  dictum,  it  is 
true,  but  one  pregnant  with  reason  and 
emanating  from  one  of  the  ablest  jurists  of 
his  time?  How  shall  we  wipe  out  this  doc- 
trine in  the  face  of  its  recognition  and  ap- 
proval by  the  Supreme  Court  of  the  United 
States  in  comparatively  recent  cases? 

Though  the  authorities  cited  would  be  am- 
ply sufficient  to  Justify  the  position  I  have 
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taken,  they  are  by  no  means  the  only  au- 
thorities upon  that  question.  Allison  y.  Cor- 
ker. 67  N.  J.  Law,  696,  62  Atl.  362,  60  L.  R. 
A.  664,  propounds  the  doctrine  that,  if  a 
document  of  any  kind  be  incorporated  into 
a  statute  by  any  reference  sufficient  to  iden- 
tify it,  it  becomes  as  much  a  part  of  it,  and 
as  eCFective  as  a  part  of  it,  as  if  it  were 
copied  into  It  with  positive  and  affirmative 
declarations  of  legislative  will.  In  that  case, 
the  question  was  whether  an  unconstitution- 
al statute  had  been  validated  by  a  statute 
subsequently  passed.  The  court  said:  "Por 
the  purposes  of  this  case,  it  may  be  conceded 
that  the  unconstitutional  provisions  referred 
to  were  Inseparable  from  the  legislative  in- 
tent, so  that  In  each  case  the  entire  statute 
was  unconstitutional.  The  question  raised, 
therefore,  is  fairly  presented.  The  argument 
is  that  an  unconstitutional  statute  is  a  nul- 
lity. Granting  this,  it  does  not  follow  that 
It  may  not  be  Imported  into  valid  legislation 
by  appropriate  reference.  It  is  entirely  with- 
in the  legislative  power  to  give  effect  to  docu- 
ments without  their  full  recital.  Statutes 
validating  agreements  of  lease,  merger,  or 
consolidation  of  railroad  corporations  are 
usually  cast  In  that  form.  ♦  •  ♦  The 
matter  is  one  purely  of  identification.  Sure- 
ly nothing  can  be  more  definite  than  a.  ref- 
erence to  a  document  that  has  been  regularly 
promulgated  as  a  public  statute."  The  act  In 
question  in  that  case  was  an  act  concerning 
public  roads  and  lights  and  creating  boards 
for  the  control  and  management  of  the  same. 
In  providing  for  the  election  of  road  com- 
missioners, the  statute  undertook  to  limit  the 
right  of  franchise  to  the  freeholders  of  the 
respective  townships.  The  Supreme  Court 
said  that,  as  the  qualification  of  voters  was 
fixed  by  the  Constitution,  and  the  right  of 
franchise  extended  to  all  persons  who  could 
bring  themselves  within  the  constitutional 
qualifications,  and  the  right  to  vote  was  not 
limited  to  freeholders,  the  statute  was  for 
that  reason  unconstitutional  and  void.  In 
1896,  an  act  was  passed,  not  incorporating 
the  whole  of  that  statute,  nor  saying  that, 
from  and  after  the  taking  effect  of  the  act 
of  1896,  the  unconstitutional  act  of  March, 
1893,  should,  as  amended  by  the  act  of  1896, 
thereafter  have  effect,  but  merely  amending 
the  objectionable  sections  In  the  act  of  1893. 
In  Allison  v.  Corker,  it  was  held  that,  al- 
though the  act  of  1893  may  have  been  wholly 
void  because  of  the  unconstitutionality  of  the 
provisions  of  certain  sections,  the  elimination 
of  these  objections  by  the  act  of  1896  vali- 
dated the  whole  of  the  act  of  1893,  although 
the  other  portions  of  that  act  were  not  re- 
enacted,  incorporated  into  the  new  statute, 
nor  expressly  adopted  by  reference.  The 
court  simply  held  that  the  Intention  of  the 
Legislature  to  put  the  act  into  future  force 
was  plainly  manifested  by  the  striking  from 
the  void  statute,  of  that  which  had  made  It 
void,  although  It  did  not  use  express  lan- 
guage, or  the  legislative  terms  usually  em- 


ployed for  that  purpose.  In  other  words,  the 
act  of  1896  did  not  expressly  declare  that  the 
whole  of  the  act  of  1893  should  thereafter 
have  the  force  of  law,  or  should  be  deemed 
to  have  been  In  effect  since  the  1st  of 
March,  1893,  and  continue  to  be  law,  but 
simply  amended  sections  of  it,  and  put  them 
In  force,  and  the  court  said  this  sufficiently 
manifested  hitention  to  put  the  whole  act 
Into  effect 

How  much  stronger  is  the  present  case? 
Section  40  of  chapter  40  of  the  Acts  of  1891 
assumes  that  the  amendments  made  by  the 
circuit  court  of  Masdn  county  vested  power 
in  the  town  council,  and  says  nothing  in  this 
act  shall  be  construed  to  take  away  those 
powers.  Add  to  this  reasonable  and  com- 
mop-sense  view  the  consideration  that,  if  the 
purpose  of  this  clause  was  not  the  adoption 
of  these  amendments,  it  could  not  have  had 
any  purpose,  and  could  not  be  In  any  sense 
or  degree  effective,  and  thus  apply  the  well- 
settled  and  universal  rule  of  construction. 
To  this  add  the  further  consideration  that 
the  purpose  of  the  act  was  the  provision  of  a 
new  and  complete  system  of  government  for 
the  town  of  Point  Pleasant,  and  the  method 
of  executing  that  purpose  was  not  the  bond- 
ing, upon  former  laws  as  a  substructure,  of  a 
mere  superstructure,  but  the  laying  of  new 
foundations,  and  the  building  from  the 
ground  up  of  a  new  and  complete  structure, 
using  only  such  of  the  old  materials  as  were 
deemed  suitable,  so  that  the  work  consisted 
of  construction  and  erection,  not  mere  altera- 
tion or  remodeling,  and,  in  all  substantial  re- 
spects, of  the  process  of  Inclusion,  not  excln- 
sion,  nor  of  the  double  process  of  inclusion 
and  exclusion ;  and  the  position  I  have  taken, 
so  well  sustained  by  the  principles  adverted 
to,  becomes  Immensely  strengthened  by  an- 
other well-settled  rule  of  Interpretation. 

In  my  opinion,  it  is  Immaterial  that  tlie 
amendment,  admittedly  void  for  the  purposes 
of  this  part  of  the  OQ;>lnion,  was  in  the  form 
of  a  court  decree,  and  not  of  a  statute.  Void 
deeds  and  contracts,  often  validated  by  stat- 
utes, are  never  in  statutory  form.  The  cus- 
tom in  question  in  Delaplane  v.  Crenshaw, 
cited,  was  not  even  reduced  to  writing ;  nor 
was  there  any  memorandum  of  the  supposed 
circuit  court  Jurisdiction,  assumed  in  the  stat- 
ute, under  consideration  in  Postmaster  Gen. 
V.  Early,  cited.  It  was  a  mere  figment  of  the 
legislative  mind.  In  Chappell  v.  United 
States,  81  Fed.  764,  26  a  a  A.  600,  an  act  of 
Congress,  declaring  the  state  laws  should 
govern  the  practice  In  the  federal  courts  sit- 
ting in  the  several  states,  was  under  consid- 
eration, and  the  fact  that  the  laws  so  adopted 
were  not  federal  laws,  but  laws  of  a  differ- 
ent jurisdiction,  was  regarded  as  Immaterial. 
A  statute  of  New  York,  adopting  certain  pro- 
visions of  an  unofficial  book,  known  as  the 
"Revised  Statutes,"  and  not  found  in  the  ofll- 
cial  Revised  Statutes,  was  sustained,  and 
the  adopted  matter  held  to  be  a  part  of  It. 
Will  of  Kavanaugh,  126  N.  Y.  418,  26  N.  S. 
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470,  Nor  has  section  30  of  article  6  of  the 
Ck>n8tltntion  anything  to  do  with  the  case. 
This  is  not  a  case  of  reyival  of  a  repealed 
statute,  or  amendment  of  an  existing  one,  by 
reference  to  its  title  or  otherwise.  Allison  y. 
Corker,  cited ;  State  v.  Cahi,  8  W.  Va.  720. 

In  yiew  of  the  conclusion  to  which  a  ma- 
jority of  the  members  of  the  court  haye  come, 
sustaining  the  Harden  license  on  the  proyi- 
slons  of  the  act  of  1891,  I  see  no  necessity 
for  any  discussion  of  the  validity  of  the 
amendment  made  by  the  circuit  court  In 
1883.  The  validity  of  no  act  done  under  that 
amendment  between  1883  and  1801  is  in  ques- 
tion. The  act  of  1891  is  clearly  a  substitute 
for  all  the  laws,  relating  to  the  powers  of 
the  council  of  the  town  of  Point  Pleasant, 
that  were  in  force  and  effect  at  the  date  of 
the  passage  of  that  act.  To  that  act,  and 
such  other  laws,  general  and  special,  as 
have  been  adopted  by  it,  we  must  look  In 
ascertaining  what  powers  the  town  has,  and 
not  elsewhere.  But,  in  view  of  the  argument 
and  opinion  expressed  by  Judge  Miller  in  a 
dissenting  opinion,  I  feel  constrained  to  say 
something  on  the  subject,  lest  my  silence 
should  be  taken,  by  the  profession,  as  a 
concurrence  in  the  views  expressed  by  him, 
or  as  indicating  a  lack,  on  my  part,  of  any 
good  reason  foY  not  concurring.  I  do  not 
want  to  be  regarded  as  having  been  silent 
from  mere  obstinacy.  Nor  do  I  wish  to  feel 
the  necessity  in  any  way  of  explaining  my 
attitude,  on  any  future  occasion,  requiring  ac- 
tion on  this  matter,  should  one  arise. 

The  constitutionality  of  chapter  47  of  the 
Ck>de,  passed  by  the  Legislature  in  obedience 
to,  and  by  way  of  execution  of,  section  89  of 
article  6  of  the  Constitution,  requiring  that 
body  to  provide,  by  general  laws,  for  the  In- 
corporation of  cities,  towns,  or  villages,  con- 
taining a  population  of  less  than  2,000,  or 
for  amending  the  charters  of  such  cities, 
towns,  and  villages,  has  been  declared  by 
this  court.  In  Re  Town  of  Union  Mines,  39 
W.  Va.  179,  19  S.  E.  398,  the  court  held  as 
follows:  "Chapter  47  of  the  Code,  in  rela- 
tion to  the  incorporation  of  cities,  towns, 
and  villages,  in  so  far  as  It  confers  on  the 
circuit  court  functions  in  their  nature  Judi- 
cial and  administrative,  although  in  further- 
ance of  the  legislative  department  of  the 
state  government,  is  constitutional  and  val- 
id." The  same  declaration  has  been  made 
In  exactly  the  same  language  in  Elder  v.  In- 
corporators of  Central  City,  40  W.  Va.  222, 
21  S.  E.  738.  In  both  of  these  cases,  this 
court  declined  appellate  Jurisdiction  over 
proceedings  in  the  circuit  courts  for  the  in- 
corporation of  cities,  towns,  and  villages,  un- 
der the  provisions  of  chapter  47  of  the  Code, 
on  the  theory  and  express  holding  that  the 
action  of  the  circuit  court  was  only  quasi 
Judicial,  or  that,  if  it  was  not  quasi  Judicial, 
it  was  an  administrative  function,  the  con- 
ference of  which  upon  circuit  courts  was  ex- 
pressly authorized  by  the  Constitution.  In 
the  former  case,  Judge  Dent  said:    "In  dis- 


charging these  functions,  the  circuit  court 
does  not  act  under  the  Judicial  toanch  of  the 
government  and  is  not  subject  to  its  super- 
vision, except  by  mandamus  or  prohibition  in 
a  proper  case,  but  acts  as  a  part  of  the 
legislative  branch  of  government  under  the 
express  authority  of  the  Constitution,  and  is 
subject  to  its  supervision  and  control  only, 
however,  by  Imiieachment  or  amendment  or 
repeal  of  the  law.  Hence  its  action  in  dis- 
charging these  legislative  Judicial  functions 
cannot  be  reviewed  by  this  court  by  a  writ 
of  error  or  other  ordinary  appellate  writ, 
notwithstanding  their  Judicial  character." 
The  second  point  of  the  syllabus  in  that  case 
declared  the  same  doctrine  In  these  words: 
'^he  circuit  court,  in  the  discharge  of  such 
functions,  acts  as  a  subordinate  branch  or 
tribunal  of  the  legislative,  not  of  the  Judi- 
cial, department,  and  is  not  subject  to  the  ap- 
pellate Jurisdiction  of  the  Supreme  Court  of 
Appeals  of  this  state."  This  part  of  the  syl- 
labus is  not  repeated  in  Elder  v.  Central 
City,  cited,  nor  Is  the  language  of  the  opinion 
of  the  court  to  exactly  the  same  effect 
Judge  Holt  says,  by  way  of  conclusion: 
"But  the  majority  of  the  court  being  of  ophi- 
ion  that  the  matter  is  only  administrative, 
and  that  this  court  has  no  Jurisdiction  In  a 
matter  merely  quasi  Judicial,  the  writ  of 
error  must  be  dismissed  as  improvldently 
awarded.*'  Notwithstanding  the  declination 
of  appellate  Jurisdiction  in  these  two  cases, 
they  seem  to  decide  whether  or  not  the  stat- 
ute, purporting  to  confer  Jurisdiction  upon 
the  circuit  court,  was  constitutional.  Under 
that  statute,  the  circuit  court  had,  in  each 
case,  exercised  Jurisdiction.  If  the  statute 
did  not  confer  Jurisdiction,  because  unconsti- 
tutional, in  so  far  as  it  authorized,  or  at- 
tempted to  authorize,  action  in  the  matter  of 
Incorporation  by  the  circuit  courts,  then  the 
circuit  courts  had  acted  without  Jurisdiction, 
and  their  want  of  Jurisdiction  itself  and 
alone  may  have  conferred  appellate  Jurisdic- 
tion on  the  Supreme  Court  Freer  v.  Davis, 
51  W.  Va.  1,  43  S.  E.  164,  59  L.  R.  A.  556,  94 
Am.  St  Rep.  895;  Clark  v.  Count7  Court,  55 
W.  Va.  278,  47  S.  B.  162.  In  this  last  case^ 
Judge  ^filler  said:  "Where  the  subject-mat- 
ter in  controversy  is  sufficient  and  the  bar 
of  the  statute  has  not  intervenedt  the  right 
of  a  party  to  a  void  Judgment  or  decree,  to 
have  the  same  reviewed  and  reversed,  if 
prejudiced  thereby,  is  unquestioned.'*  How- 
ever this  may  be,  even  though  these  declara- 
tions, tested  by  strict  law,  be  mere  dicta,  I 
think  the  reasoning  for  the  conclusion  is 
well,  clearly,  and  correctly,  but  tersely,  stat- 
ed by  Judge  Holt  in  Elder  v.  Central  City. 
"He  says:  "The  statute  itself  erects  the  lo- 
cal body  of  citizens  into  a  municipal  corpora- 
tion upon  their  bringing  themselves  within 
its  provisions  and  upon  complying  with  its 
terms,  all  of  which  are  specific  and  fixed 
therein  (see  Thomp.  Corp.  |  110  et  seq.); 
and  whether  the  facts  thus  required  exist  in 
the  particular  case,  the  circuit  court  after 
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due  notice  to  all  oonoemed  and  an  oppor- 
tunity to  be  heard  against  the  application, 
ascertains  and  determines.  This  is,  at  least, 
an  administrative  or  quasi  Judicial  function, 
which  the  circuit  court  may  be  authorissed  to 
perform.  See  latter  clause  of  section  12,  art. 
8,  Const."  In  saying  the  statute  itself  erects 
the  local  body  of  citizens  Into  a  municipal 
corporation,  upon  bringing  themselves  with- 
in its  provisions,  and  upon  complying  with 
its  terms,  Judge  Holt  not  only  adhered  to  the 
language  and  spirit  of  the  statute,  but  stated 
what  is  characteristic  of  many  grants,  rights, 
and  powers  made  by  the  Legislature  and 
conferred  by  the  common  law.  His  meaning 
is  that  the  grant  of  the  right  to  be  a  corpora- 
tion, and  to  have  corporate  powers  Is  com- 
plete and  final  so  far  as  the  Legislature  Is 
concerned;  there  remaining  nothing  to  be 
done  by  it.  It  is  a  grant  of  a  right  to  such 
people  as  are  able  to  bring  themselves  with- 
in the  conditions  annexed  to  It,  and  as  shall 
actually  do  so.  It  is  not  a  grant  without 
conditions.  It  is  not  a  self-executing  statute. 
It  is  true,  but  it  is  a  grant  to  the  people,  to 
become  effective  upon  their  bringing  them- 
selves within  its  terms  and  conditions,  with- 
out any  further  action  on  the  part  of  the 
Legislature. 

How  broad  is  the  application  of  this  prin- 
ciple when  we  come  to  think  about  it!  The 
laws  of  descent  and  distribution,  the  laws 
providing  for  the  alienation  of  property  by 
deed  and  will,  the  laws  providing  for  the  in- 
corporation of  private  Joint-stock  companies, 
about  the  constitutionality  of  which  there  can 
be  no  possible  question,  involve  this  same 
principle.  No  person  can  Inherit  or  take,  un- 
der the  statutes  of  descent  and  distribution, 
until  he  comes  within  the  conditions  annexed 
to  the  grant  of  the  right  of  inheritance.  Can 
we  say  that  these  statutes  are  self-executing, 
and  have  already  vested  rights  to  properly 
In  persons  who  are  not  yet  bom?  As  to 
these  persons,  as  well  as  to  those  who  are 
now  in  being,  the  rule  declared  by  law  ex- 
ists. The  only  difference  is  that  those  who 
are  now  in  being  are  within  the  conditions 
of  the  rule,  while  those  who  are  not  yet  born 
have  not  come  within  its  conditions. «  As  to 
the  former,  the  right  has  become  concrete, 
absolute,  and  unconditional;  as  to  the  lat- 
t^,  it  exists  conditionally  and  in  the  ab- 
stract It  is  a  law,  however,  in  each  case, 
prescribed  by  the  power  of  the  state.  It  Is 
a  rule  of  action,  actually  in  operation,  vest- 
ing rights  in  persons  now  living,  and  deter- 
mining in  advance  the  rights  of  those  who 
shall  hereafter  come  into  being.  Take  the 
statute  providing  for  the  incorporation  of 
private  corporations.  Almost  any  sort  of  a 
corporation  can  be  organized  xmder  the  gen- 
eral laws;  but  they  do  not  exist  until  after 
organization,  and,  in  the  organisation  of 
them,  the  Legislature  does  not  participate. 
It  has  fully  and  completely  performed  its 
function  by  prescribing  the  rule  and  laying 
down  the  conditions  to  be  complied  with  by 


those  who  desire  to  avail  themselves  of  the 
right  which  the  Legislature  has  given  to  be 
a  corporation.  They  must,  in  order  to  vest 
themselves  with  corporate  powers,  enter  in- 
to an  agreement,  the  form  and  substance  of 
which  is  prescribed  by  the  statute;  tbey 
must  sign  that  agreement  and  acknowledge 
it;  they  must  deliver  it  to  the  Secretary  of 
State,  together  with  a  certain  amount  of 
money,  and  he  then  Issues  the  certificate  of 
incorporation.  Nobody  pretends  that  the 
Secretary  of  State  organizes  the  corporation 
or  grants  the  power  to  be  a  corporation,  or 
exercises  any  legislative  power  whatever. 
His  issuance  of  the  certificate  is  but  the  per- 
formance of  one  of  the  conditions  upon  wblch 
the  Legislature  has  said,  in  advance,  the 
right  to  be  a  corporation  shall  be  dependent. 
Now  that  statute  says  any  number  of  per- 
sons not  less  than  five  may  form  a  corpora- 
tion in  that  way.  Such  persons  as  see  flit  to 
organize  corporations  only  avail  themselves, 
by  organizing  it,  of  a  right  granted  to  any 
other  equal  number  of  persons  to  do  the 
same  thing.  As  the  organization  of  a  pri- 
vate corporation  is  always  a  matter  of  agree- 
ment, and  there  is  nothing  to  settle  between 
the  parties  who  organize  It,  that  they  can- 
not settle  among  themselves,  there  was  no 
necessity  for  the  interposition  of  any  third 
party  to  settie  differences  among  them.  As 
it  must  be  a  matter  of  agreement,  there  can 
be  no  differences  to  settie.  It  is  a  matter  of 
agreement  or  no  corporation.  This  is  not 
true  in  the  case  of  the  incorporation  of  mn- 
nlcipal  corporations.  If  those  desiring  the 
formation  of  such  a  corporation  had  to  'wait 
until  every  man  in  the  territory  proposed  to 
be  incorporated  should  agree  to  it,  very  few 
corporations  of  that  kind  would  ever  be 
formed.  That  was  apparent  to  the  Legisla- 
ture. Hence,  the  necessity  for  a  provision 
to  meet  this  exigency,  differing  from  the  pro- 
vision made  in  the  case  of  private  corpora- 
tions. But  this  does  not  betoken  or  argue 
that  the  principle  underlying  the  grant  of 
the  right  to  be  a  municipal  corporation  dif- 
fers from  the  principle  on  which  the  grant 
of  the  right  to  be  a  private  corporation  op- 
erates. It  is  simply  a  difference  in  the  mod<e 
prescribed  for  taking  the  benefit  of  the  grant. 
It  is  simply  the  requirement  of  compliance 
with  an  additional  condition,  annexed  to  the 
grant,  because,  from  the  very  nature  of  the 
thing  granted,  it  was  necessary  to  prescribe 
a  further  condition,  in  order  to  make  the 
grant  effective  and  fruitful. 

Now,  what  does  the  statute  say?  Simply 
that  the  inhabitants  of  any  territory  in  any 
county,  not  less  than  one-quarter  of  one 
square  mile  in  extent,  and  numbering  not  less 
than  100  persons,  may,  by  pursuing  a  certain 
course,  convert  themselves  into  a  body  politic 
and  corporate,  for  the  benefit  of  the  public, 
and,  incidentally,  themselves  and  such  other 
persons  as  may  see  fit  to  reside  in  the  same 
territory  along  with  them,  whether  bom  or 
>et  to  be  born,  so  long  as  the  corporation 
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Bball  continae  to  exist.  The  variooB  steps  by 
which  this  la  accomplished,  the  enumeration 
of  the  conditions  to  be  complied  with,  to  en^ 
able  these  people  to  obtain  the  benefit  of  the 
grant,  hardly  need  to  be  fully  set  forth.  They 
are  required  to  cause  a  census  to  be  taken, 
showing  the  population  of  the  territory,  a 
surrey  and  map  to  be  made,  notice  to  be  given 
of  the  Intention  to  make  application  to  the 
circuit  court  for  the  certificate  of  incorpora- 
tion,  and  an  election  to  be  hejd,  to  determine 
whether  it  is  the  wish  of  a  majority  of  the 
qualified  voters  of  the  territory  to  take  ad- 
vantage of  the  right  of  local  self-government 
by  means  of  a  municipal  corporation.  Wheth- 
er these  things  have  been  done  in  a  given  case 
are  mere  matters  of  fact,  but  it  was  apparent 
to  the  Legislature  that  there  might  be  dis- 
agreement as  to  the  state  of  facts,  and  at- 
tempts on  the  part  of  the  minority  to  over- 
ride the  will  of  the  majority,  by  means  of 
fraud  or  trickery  Therefore  it  was  necessary 
to  authorize  some  person  or  tribunal,  in 
addition  to  issuing  a  certificate,  to  settle  any 
such  disagreements,  and  to  ascertain,  in  an 
authoritative  manner,  what  the  facts  are, 
whether  the  population  of  the  territory  is 
sufficient,  whether  a  fair  expression  of  the 
will  of  the  voters  has  been  taken,  and  what 
that  will  1&  Is  not  this  investigation  and 
determination  such  in  character  as  Is  peculiar 
to  courts,  rather  than  to  Legislatures  or  ex- 
ecutive officers?  Is  it  strange,  then,  that  the 
Legislature  should  have  chosen,  for  this 
purpose,  that  tribunal  which  the  experience  of 
all  ages  and  all  people  has  fixed  and  developed 
as  the  most  appropriate  and  best  qualified 
one  for  determining  such  questions  and  per- 
forming such  functions,  namely,  a  court  of 
general  jurisdiction?  Now,  as  the  matters  to 
be  determined  by  the  court  are  not  those  of 
rights  between  man  and  man,  such  as  prop- 
erty rights  and  relative  rights  of  personal 
status,  the  determination  of  them  may  not, 
and  probably  is  not,  judicial  in  the  full  sense 
of  the  term ;  but,  as  has  been  said  by  Judge 
Holt,  the  function  fs  in  the  nature  of  a  ju- 
dicial one,  a  quasi  judicial  function  and 
jurisdiction.  However  that  may  be,  the 
thing  ultimately  determined  by  the  court  is 
not  whether  the  people  of  that  territory  have 
a  right  to  be  a  corporation.  That,  the  Leg- 
islature has  said  to  all  the  people  of  the  state, 
who  are  within  the  conditions  annexed.  The 
thing  determined  by  the  court  is  whether  the 
people  desiring  to  form  such  a  corporation 
have  put  themselves  within  the  conditions 
which  the  liegislature  has  said  shall  be  com- 
plied with,  before  the  grant  shall  become 
eflTective.  just  as  it  determines  whether  a  man 
is  within  the  conditions  which  the  law  says 
make  him  an  heir  to  property.  That,  in 
awarding  the  certificate,  the  court  performs 
a  mere  ministerial  function,  not  in  any  sense 
le^slative,  after  having  incidentally  deter- 
mined, judicially  or  quasi  judicially,  that  the 
oonditions  have  been  complied  with,  Just  as 
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the  Secretary  of  State  Issues  a  certificate  of 
incorporation  to  a  joint-stock  company,  after 
having  ascertained  that  the  applicants  for 
that  certificate  have  performed  the  conditions,- 
which  the  Legislature  has  said  they  should 
perform,  as  a  means  of  availing  themselves  of 
the  right  granted,  seems  so  clear  to  me  that  I 
do  not  see  how  any  person  could  doubt  it 

In  view  of  the  peculiar  nature  of  a  mu- 
nicipal corporation,  and  the  respects  in  which 
it  differs  from  a  private  corporation,  the 
Legislature  saw  fit  to  impose  another  condi- 
tion, not  wholly  dependent  upon  the  will  of 
those  desiring  to  form  the  corporation,  nor 
within  their  power  to  perform.  That  was 
couched  in  these  terms:  "The  circuit  court 
may,  at  Its  discretion,  by  an  order  entered 
of  record,  direct  the  clerk  of  said  court  to 
issue  a  certificate  of  the  incorporation  of 
such  city,  town  or  village** — in  substantial 
agreement  with  a  form  prescribed  by  the 
statute.  This  may  authorize  the  withhold- 
ing of  the  certificate  after  all  the  other  con- 
ditions have  been  complied  with.  Whether 
it  does  or  not  we  are  not  in  condition  now 
to  decide,  for  the  question  is  not  before  the 
court  But  assuming  that  it  does,  what  of 
it?  Is  this  power  to  grant  it  or  withhold  it 
in  the  discretion  of  the  court  legislative  pow- 
er? Not  by  any  means.  It  is  a  mere  matter 
of  approval  or  disapproval  on  a  view  of  the 
whole  situation,  after  having  heard  the 
parties  pro  and  con,  annexed  to  the  grant 
as  another  condition.  It  is  not  full,  nor  un- 
limited discretion  over  the  subject-matter. 
It  gives  no  authority  to  issue  the  certificate^ 
if  the  other  conditions  have  not  been  per^ 
formed.  It  is  a  discretion  to  refuse  only» 
not  to  frant  Legislative  discretion  and 
power  includes  both.  Suppose  a  philanthro- 
pist in  donating  $100,000  to  some  city  or 
town,  for  the  erection  of  a  library,  on  condi- 
tion that  the  city  or  town  contribute  to  the 
fund  an  additional  $100,000,  and  agree  to 
maintain  the  library,  and  on  the  further 
condition  that  some  person  agreed  upon  be- 
tween him  and  the  authorities  of  the  town, 
or  named  by  him  alone,  shall  be  of  opinion 
that  under  all  the  circumstances,  it  is  ad- 
visable for  the  philanthropist  to  make  that 
particular  donation.  Suppose  the  third  par- 
ty says  no.  Does  he  withhold  the  gift  or 
defeat  the  donation?  By  no  means.  The  do- 
nation is  defeated  under  a  clause  in  the  of- 
fer or  grant  of  the  donatidh,  by  a  contingen- 
cy which  has  arisen,  and  which  was  antici- 
pated and  intended  to  defeat  it  if  it  arose.  ^ 
Its  defeat  was  predestined  and  foreordained 
ftom  the  inception  of  the  transaction.  Sup- 
pose the  third  party  gives  his  approval,  and 
the  gift  is  effectuated.  Now,  who  made  that 
gift?  Did  the  third  party  make  it  or  he 
out  of  whose  coffers  the  $100,000  came?  The 
answer  to  this  question  is  so  self-evident  and 
apparent  as  to  make  it  almost  useless  to 
say  the  grant  was  made  by  the  latter,  and 
that  he  merely  loaded  it  down  with  a  condi- 
tion.    So  here,  the  grant  \m  made  by  tbP 
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•tate,  although  the  approval  of  the  circuit 
oourt  was  made  a  condition  upon  which  it 
•hould  become  effective.  Now,  what  the  na- 
ture or  extent  of  this  discretion  is»  it  is 
unnecessary  to  discuss;  but  it  may  be  sug- 
gested that  it  was  apparent  to  the  Legisla- 
ture that  there  might  be  a  doubt  In  the 
mind  of  the  court  as  to  whether  some  of 
the  conditions  to  be  performed  by  the  clti- 
sens  had  been  complied  with.  Whether,  for 
Instance,  a  fair  expression  of  the  will  of 
the  people  had  been  taken;  the  court  being 
powerless  to  order  another  election.  Wheth- 
er the  requisite  territory  was  included; 
there  being  no  authority  in  the  court  to  or- 
der a  new  survey  Whether  the  census  was 
fraudulent  or  true;  no  authority  having 
been  given  to  order  the  taking  of  a  new 
census.  It  may  be  also  that  It  occurred  to 
the  Legislature  that  there  might  be  commun- 
ities in  which,  owing  to  the  illiterate  or 
vicious  character  of  the  inhabitants,  contra- 
ry to  the  normal  conditions,  prevailing  in 
the  state,  in  which  the  power  of  local  self- 
government  would  be  dangerous,  rather  than 
beneficial,  and  ought  not  to  be  had.  The 
Legislature  may  well  have  assumed  that, 
contrary  to  the  usual  conditions  prpvailing, 
under  which  the  circuit  court  would  have  no 
hesitancy,  and  ought  not  to  have  any  hesi- 
tancy, in  complying  with  the  expressed  'will 
of  the  majority,  in  granting  a  certificate  of 
Ihcoi'poration,  there  might  be  abnormal  condi- 
tions in  certain  communities,  due  to  the  pres- 
ence of  a  large  and  vicious  iiopulation,  in- 
habiting the  particular  territory,  temporari- 
ly, in  whic)i  the  right  of  local  self-govern- 
ment would  be  abused  and  prostituted  to  im- 
proper ends  and  purposes,  injurious  to  the 
public,  and  in  which  the  application,  though 
having  the  form  of  a  proper  one,  should  not 
have  been  made  in  good  faith.  Would  not 
this  make  the  effectuation  of  the  grant  de- 
pend upon  a  question  of  fact  or  law  to  be 
determined  by  the  circuit  court,  even  under 
this  clause  of  the  statute,  and  not  upon  the 
arbitrary  will  of  the  court?  Is  it  not  the 
duty  and  province  of  courts  to  construe*  stat- 
'  utes  and  enforce  them  according  to  the  leg- 
islative intention,  viewing  them  in  the  light 
of  the  subject-matter  and  the  legislative 
policy  disclosed  by  the  terms  and  purposes 
of  the  statutes?  Would  the  rules  of  con- 
struction be  violated  or  strained  by  saying 
the  Legislature  never  intended  to  bestow  the 
right  under  such  circumstances?  This  con- 
struction would  eliminate  the  element  of  ar- 
bitrariness on  the  part  of  the  court.  The 
court  would  thus  declare,  not  its  will,  but 
the  win  of  the  Legislature.  But,  supiK)se 
it  were  dependent  upon  the  arbitrary  will  of 
the  judge  of  the  court,  would  it  be  any  the 
less  a  condition?  Any  man  in  the  state  has 
a  right  to  operate  a  ferry  If  he  puts  himself 
within  the  conditions  annexed  by  the  law 
giving  the  right.  Yet  the  courts  may,  in 
their  discretion^  say  he  shall  not  exercise 
that  right — that  the  conditions  do  not  war- 


rant it,  and  that  it  therefore  refuses  the  per- 
mission. Is  that  the  exercise  of  legislative 
power?  Not  at  all.  The  proceeding  com- 
mences in  the  county  court  and  may  be  con- 
tinued, by  appellate  process,  into  the  Su- 
preme Ck>urt,  and  yet  the  thing  sought  is 
nothing  more  than  a  right  conditionally 
granted  by  a  legislative  act,  and  the  condi- 
tion is  approval  by  the  court,  on  a  view  of 
all  the  facts  and  circumstances.  Ferry  Co. 
V.  Russell,  52  W.  Va.  356,  43  S.  B.  107 ;  Wil- 
liamson  v.  Hays,  25  W.  Va.  609.  The  broad 
discretion  vested  in  the  county  court  is  giv- 
en in  these  words,  "to  determine  whether 
the  ferry  ought  to  be  established  or  not" 
In  Ferry  Co.  v.  BusselU  Judge  Brannon, 
speaking  for  this  court  said:  "The  evidence 
does  not  show  that  the  travel  will  support 
three  [ferries].  It  shows  that  it  will  not 
*  *  *  Another  element  in  the  question  ie 
that  Russell  had  a  ferry  granted  by  author- 
ity and  it  is  property,  and  the  report  and 
evidence  show  that  it  will  be  injured  by  the 
proposed  ferry.  You  say  that  his  property 
cannot  bar  the  public  need  I  say  so  too.  It 
cannot  bar  it  but  it  goes  into  the  scales.** 
Where  did  the  court  get  this?  Not  from  any 
express  words  of  the  statute.  It  is  merely 
the  dictate  of  reason  and  common  sense^ 
which  the  court  rightly  assumed  the  Legis^ 
lature  intended  to  make  a  part  of  the  stat- 
ute, and  to  have  weight  with  the  court  in 
determining  whether  the  ferry  ought  to  be 
established.  It  is  found  In  the  statute  by 
construction.  What  rule  of  law  forbids  a 
like  exposition  and  enforcement  of  chapter 
47  of  the  Code?  If  it  be  so  construed,  how 
does  it  confer  any  legislative  power  on  the 
court? 

All  discretion  Is  not  legislative  discretion. 
E)very  man  in  the  exercise  of  his  private  pow- 
ers and  rights  exercises  discretion.  In  doing 
so,  he  neither  becomes  a  judge  nor  a  law- 
maker. Many  discretionary  powers  are  vested 
in  the  executive  ofllcers  of  the  state.  All  the 
courts  possess  and  exercise  discretionary 
powers.  How  often  has  it  been  said  by  this 
court  that  certain  actions  of  the  circuit 
courts  were  within  their  sound  discretion, 
and  therefore  not  reviewable?  How  often  do 
we  find  matters  left  by  the  Legislature,  with- 
in the  discretion  of  the  Governor,  the  audit- 
or, and  other  executive  officers?  Discretion 
does  not  belong  peculiarly  to  any  depart- 
ment of  the  government.  On  the  contrary, 
it  Is  essential  to  the  due  and  effective  execu- 
tion of  the  powers  of  each  of  the  three  great 
departments.  There  are  many  instances  in 
which  the  Governor  has  before  him  transac- 
tions which  possess  all  the  forms  and  ap- 
pearances of  judicial  proceedings.  In  the 
execution  of  his  power  to  remove  subordinate 
officers,  for  cause  or  without  cause,  he  often 
brings  them  before  him  on  a  specification  of 
charges  and  hears  evidence  in  some  form. 
The  hearing  of  interested  parties,  before  act- 
ing in  respect  to  any  particular  matter,  li 
characteristic  of   the    Legislature^    of   the 
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courts,  and  of  the  executive.  The  hearing 
given  by  the  Governor  in  such  a  case»  how- 
ever, is  not  a  judicial  hearing,  and,  in  re- 
moving a  man  from  office,  he  does  not  act 
judicially.  The  function  is  purely  an  ex- 
ecutive one.  The  investigation  and  hearing, 
given,  as  a  preliminary  step,  although  judicial 
in  form,  and  although  quasi  judicial  in  na- 
ture, is  a  mere  incident  of  the  exercise  of  the 
executive  power  to  remove.  Does  the  Leg- 
islature act  judicially,  when  It  gives  a  hear- 
ing before  a  committee  for  the  purpose  of 
obtaining  information  and  procuring  formal 
recommendations,  concerning  the  subject- 
matter  of  a  proposed  law?  Not  at  all.  Take 
the  case  of  a  county  court,  sitting  as  a  board 
of  canvassers,  and  performing  a  purely  minis- 
terial function,  in  the  ascertainment  of  the 
true  returns  and  declaration  of  the  result 
of  the  election.  This  court,  in  Brazie  v.  Com- 
missioners, 25  W.  Va.  213,  declared  that,  in 
the  performance  of  this  ministerial  duty,  the 
commissioners  incidentally  perform  a  judicial 
function,  but  that  function  was  so  purely  sub- 
ordinate as  not  to  change  the  character  of  the 
ministerial  power  to  which  it  was  incident 

Moreover,  the  separation  of  the  executive, 
legislative,  and  judicial  powers  of  the  state, 
enjoined  by  the  Constitution,  is  not  such  an 
absolute  separation  as  to  make  these  powers 
independent  They  are  co-ordinate,  working 
together,  and  carrying  into  effect  conjointly 
the  sovereign  power  of  the  state.  Though 
touching  one  another  at  all  points,  and  knit- 
ted together  just  as  are  all  parts  of  the 
human  body,  each  performing  its  peculiar 
function,  all  three  must  be  in  constant  opera- 
tion and  be  to  some  extent  united.  Lewis' 
Suth.  Stat  Cons.  S  2,  says :  "This  separation 
Is  deemed  to  be  of  the  greatest  importance, 
absolutely  essential  to  the  existence  of  a 
just  and  free  government.  This  is  not,  how- 
ever, such  a  separation  as  to  make  these 
departments  wholly  Independent,  but  only  so 
that  one  department  shall  not  exercise  the 
power  nor  perform  the  functions  of  another. 
They  are  mutually  dependent,  and  could  not 
subsist  without  the  aid  and  co-operation  of 
each  other.  Under  the  Constitution,  the 
Legislature  is  empowered  to  make  laws.  It 
has  that  power  exclusively.  The  executive 
has  the  power  to  carry  them  by  all  executive 
acts  into  effect  and  the  judiciary  has  the 
exclusive  power  to  expound  them  as  the  law 
of  the  land  between  suitors  in  the  administra- 
tion of  justice.  The  Legislature  can  do  no 
executive  acts,  but  it  can  legislate  to  regulate 
the  executive  office,  prescribe  laws  to  the 
executive  which  that  department,  and  every 
grade  of  its  officers,  must  obey.  The  Leg- 
islature cannot  decide  cases,  but  it  can  pass 
laws  which  will  furnish  the  basis  of  decisions, 
and  the  courts  are  bound  to  obey  them.  The 
functions  of  each  branch  are  as  distinct  as 
the  stomach  and  lungs  in  our  bodies.  They 
are  intended  to  co-operate,  not  to  be  antag- 
onistic   They  are  functions  in  the  same  sys- 


tem. When  each  functionary  does  its  ap- 
propriate work,  no  interference  or  conflict 
is  possible."  Story,  in  his  work  on  the  Con- 
stitution, at  section  525,  says:  *'When  we 
speak  of  a  separation  of  the  three  great 
departments  of  the  government  and  main- 
tain that  that  separation  is  Indispensable  to 
public  liberty,  we  are  to  understand  this 
maxim  In  a  limited  sense.  It  is  not  meant 
to  affirm  that  they  must  be  kept  wholly  and 
entirely  separate  and  distinct,  and  have  no 
common  link  of  connection  or  dependence,  the 
one  upon  the  other,  in  the  slightest  degree. 
The  true  meaning  is  that  the  whole  power  of 
one  of  these  departments  should  not  be 
exercised  by  the  same  hands  which  possess 
the  whole  power  of  either  of  the  other  de- 
partments, and  that  such  exercise  of  the 
whole  would  subvert  the  principles  of  a  free 
Constitution.  This  has  been  shown  with 
great  clearness  and  accuracy  by  the  author 
of  the  Federalist"  In  Wheeling  Bridge  & 
Terminal  Railway  Co.  v.  Paull,  39  W.  Va. 
142,  19  S.  E.  551,  this  court  expressed  the 
same  idea*  in  the  following  terms:  *'But 
the  Constitution*  within  itself,  after  the  dec- 
laration of  this  general  doctrine,  proceeds  to 
make  many  laps  of  the  various  departmeAti^ 
so  as  to  make  them  mutually  dependent  upon 
and  supporting  each  other;  thus  welding 
them  into  an  harmonious  whole,  or  three 
distinct  departments  In  one,  for  the  preserva- 
tion, at  the  smallest  expense  possible,  of  the 
largest  freedom  of  individual  rights  con- 
sistent with  the  general  welfare.  Were  It 
practicable  to  keep  these  three  departments 
wholly  distinct,  the  increase  of  the  necessary 
offices  and  officers  would  be  so  great,  and 
the  expense'  thereof  so  burdensome,  as  to 
render  the  cost  of  the  administration  of  the 
government  unbearable,  especially  to  the 
citizen  taxpayer  who  must  contribute,  and 
yet  not  share  In  the  distribution  of  the 
taxes.  So  that  while  we  find  that  the  Con- 
stitution, as  much  as  possible,  keeps  the  heads 
of  the  three  departments  comparatively  dis- 
tinct and  independent  of  each  other,  yet,  as 
we  move  down  the  scale,  these  several  powers 
become  interwoven  with  each  other,  until  we 
find  the  comtnon  council  of  every  village  ex- 
ercising legislative,  executive,  and  judicial 
functions,  indiscriminately,  by  authority  of 
the  same  Constitution  which  declares  that 
these  functions  shall  be  kept  distinct" 

In  view  of  this  interpretation  of  the  dec- 
laration of  the  Constitution  that  the  three 
departments  of  government  shall  be  kept 
separate,  what  does  it  signify  that  there 
is  a  scintilla  of  legislation  in  the  function 
performed  by  the  circuit  court  in  granting 
a  certificate  of  incorporation,  if,  indeed,  there 
be  one?  It  is  not  an  exercise  of  the  whole 
of  legislative  power,  respecting  the  organiza- 
tion of  municipal  corporations.  The  grant 
of  the  right  by  the  Legislature,  to  the  people 
to  be  a  corporation  is  the  pHnclpal  .element 
in  the  erection  of  a  body  t>olitic  and  cor- 
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porate.  The  function  performed  by  the  court 
is  of  minor  and  secondary  importance,  and 
would  be  wholly  Ineffectlye  and  futile,  bnt 
for  the  grant  made  to  the  people  by  the 
Legislature.  Moreover,  the  court  has  no 
power  of  initiation.  The  statute  gives  It  no 
power  to  impose,  upon  people  who  have  not 
asked  for  It,  the  organization  of  a  corpora- 
tion. Furthermore,  it  has  no  discretion  to 
grant,  but  only  to  refuse,  the  certificate.  Can 
this  be  the  exercise  of  the  whole  legislative 
power  over  the  subject?  But  I  do  not  con- 
cede that  there  is  even  a  scintilla  of  legis- 
lation in  the  function  performed  by  the  cir- 
cuit court.  It  simply^  hears  the  interested 
parties,  those  who  come  forward  professing 
to  represent  a  majority  of  the  voters  of  the 
community,  demanding,  as  against  the  mi- 
nority, a  right  which  the  Legislature  has 
given,  and  the  remonstrances  of  the  minority, 
asserting  that  the  conditions  upon  which 
the  Legislature  declared  the  right  should 
vest,  do  not  exist  The  latter  may  show, 
among  other  things,  that  the  survey,  census, 
and  election  were  fraudulent  'They  may 
show,  in  addition  to  this,  or  without  this,  that 
the  whole  population  of  the  community,  with 
the  exception  of  one  man,  are  mere  tenants 
of  that  one  man  under  a  lease  which  will  ex- 
pire in  two  years  or  less  time,  and  that  the 
sole  purpose  of  the  applicants  for  incorpora- 
tion is  the  burdening  of  that  one  man's  prop- 
erty with  taxation,  and  that  the  aflfairs  of 
the  proposed  corporation,  after  It  shall  have 
been  organized,  will  be  so  manipulated  by 
these  people  as  to  give  themselves  the  benefit 
of  the  taxation,  through  the  filling  of  useless 
lucrative  offices,  provided,  and  otherwise. 
To  meet  -such  a  case  of  bad  faith  and  abuse 
of  the  law,  accidental  and  unusual  in  its  cir- 
cumstances, and  putting  the  application  be- 
yond the  pui'pose  of  the  statute,  the  Leglsla- 
lure  might  well  have  said  that  the  circuit 
court  should  have  power  to  refuse  the  cer- 
tificate of  Incorporation,  in  its  discretion, 
and,  because  of  the  Impossibility  of  laying 
down  all  the  abnormal  conditions  which  may 
be  found  to  exist  in  the  numerous  communi- 
ties of  the  whole  state,  we  may  well  say  that 
the  Legislature  necessarily  employed  the 
phrase  '*in  its  discretion,"  intending  that 
the  court  should  regard  the  survey,  census, 
and  expression  of  popular  will,  as  making 
out  a  prima  facie  case,  to  meet  conditions  or- 
dinarily found  throughout  the  state,  but  to 
be  overthrown  by  proof  of  abnormal  or  ex- 
traordinary conditions  prevailing  in  a  given 
community.  This  makes  the  function  per- 
formed by  the  court  a  mere  judicial  deter- 
mination of  questions  of  fact,  and  declara- 
tion of  law,  according  to  legislative  intention 
expressed  in  the  statute. 

What  then,  does  the  certificate  of  incor- 
poration amount  to?  Not  the  grant  of  the 
right  to  be  a  corporation.  Merely  a  declara- 
tion, ministerial  or  judicial,  that  the  condi- 
tions, annexed  by  the  Legislature  to  the 
grant,  have  been  found  by  the  court  to  have 


been  performed,  in  so  far  as  any  duty  was 
devolved  by  the  act  upon  the  inhabitants  of 
the  territory,  and  to  liave  existed,  in  so  far 
as  they  were  conditions  not  within  the  con- 
trol, or  dependent  upon  the  will,  of  the  in- 
habitants. Is  it  not  the  duty  of  the  court  to 
give  effect  to  a  statute,  by  such  construction 
as  will  make  it  constitutional,  when  it  is 
possible  to  do  so?  Cannot  the  words  *'in  the 
discretion  of  the  court"  being  general,  and 
necessarily  so,  owing  to  the  impossibility  of 
naming  every  possible  exigency  and  condi- 
tion with  which  the  court  may  be  confronted 
on  .these  applications  for  incorporation,  be 
80  construed  as  to  leave  not  even  a  modicum 
of  legislation  in  its  action?  If  necessary  to 
do  so,  in  order  to  effect  such  an  elimination, 
can  we  not  say  that  the  Legislature  intend- 
ed, in  the  absencOi  of  the  disclosure  of  some 
peculiar  circumstance,  showing  abnormal 
conditions,  that  the  court  upon  an  appllca« 
tlon  showing  the  requisite  territory  and 
population  and  expression  of  the  will  of  the 
voters  so  clearly  as  to  leave  no  doubt.  Is 
bound  to  grant  the  certificate  of  incorpora- 
tion; and  that  its  discretion  to  refuse 
amounts  to  nothing  more  than  the  power  of 
declaring  judicially  that  the  prima  facie 
case,  made  by  such  showing,  has  been  over- 
come by  proof  of  peculiar  circumstances,  In- 
tended by  the  Legislature  to  overthrow  it? 
That  no  mode  of  review  has  been  provided  is 
wholly  unimportant  Is  not  the  action  of  a 
justice  in  rendering  a  judgment  for  less  than 
$15,  and  of  a  circuit  court  in  rendering  one 
for  less  than  $50,  judicial  action?  No  appeal 
lies  in  either  case.  No  doubt,  scores  of  other 
illustrations  could  be  given.  Nor  does  it 
argue  anything  that  a  right  of  review  is 
given  in  ferry  cases. 

It  is  plain,  in  respect  to  the  organization 
of  municipal  corporations,  that  the  Legisla- 
ture devolves  upon  courts  only  the  duty  of 
settling  questions  of  fact  and  declaring  the 
law  thereon— just  what  it  does  in  cases  of 
pure  judicial  cognizance.  An  illustration  of 
the  application  of  the  same  principle  is 
found  in  the  statute  enforcing  the  ix)wer  of 
eminent  domain.  The  appropriation  of  pri- 
vate property  to  public  use  is  made  by  the 
assertion  and  exercise  of  the  power  of  the 
Legislature,  not  the  power  of  the  courts  nor 
of  the  persons  or  corporations  to  whom  the 
property  is  turned  over  for  public  use.  The 
power  of  the  court  is  interposed  for  no  oth* 
er  purpose  than  to  determine  judiclaliy- 
whetber  the  applicant  has  put  himself  with- 
in the  conditions,  annexed  by  the  Legisla- 
ture, to  the  grant  of  the  right  to  one  man  to 
take  and  use  the  property  of  another  for  the 
particular  purpose  in  question.  It  must  be 
a  public  use  or  purpose.  What  is  a  public 
use  is  a  question  left  ordinarily  to  the  de- 
termination of  the  court  It  cannot  be  taken 
except  upon  payment  of  just  compensation. 
What  is  just  compensation  is  left  to  judicial 
determination.  In  this  case,  the  court  has 
no  power  of  initiation.    It  makes  no  grant  of 
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any  right  Tt  creates  nothing,  ordains  noth- 
ing. It  merely  determines  questions  of  law 
and  fact  arising  in  the  execntion  and  carry- 
ing into  effect  of  the  grant  made  by  the  Leg 
islatnre.  Its  order,  declaring  that  the  use 
for  which  the  property  is  sought  is  a  public 
ni»e,  and  that  the  compensation  ascertained 
is  a  Just  compensation  and  has  been  paid,  is 
logically  and  substantially  nothing  more  than 
a  certificate  to  the  effect  that  the  conditions 
annexed  to  the  grant  have  been  performed  or 
exist  Of  course,  the  same  questions  do  not 
arise  in  the  two  cases  for  there  is  a  dis- 
similarity in  the  subject-matter;  but  is  it 
not  plain  that  the  principle  in  each  case  la 
exactly  the  same? 

Take,  as  another  illustration,  the  appoint- 
ment of  trusteed  to  hold  the  title  to  proper- 
ty belonging  to  religious  congregations.  Un- 
der section  47  of  article  6  of  the  Ck>nstitu- 
tion  [Code  1906,  p.  Ixilij,  declaring  that  no 
charter  of  Incorporation  shall,  be  granted 
to  any  church  or  religious  denomination,  but 
that  provision  may  be  made  by  general  lawa 
for  securing  the  title  to  church  property,  and 
for  the  sale  and  transfer  thereof,  so  that  it 
may  be  sold,  used,  or  transferred  for  the 
purposes  of  such  church  or  religious  de- 
nomination, the  Legislature  passed  chapter 
67  of  the  Code  [Code  3906.  p.  1074],  provid- 
ing for  the  appointment  of  trustees  by  the 
circuit  courts,  to  tske  and  hold  the  legal 
title  to  such  property.  The  object  of  this 
statute  was  to  enable  religious  congregations 
and  denominations  to  have  a  means  of  pre- 
serving a  record  of  the  legal  title  to  their 
property,  and  to  liave  that  title  vested  in 
somebody,  so  that  the  property  might  be 
protected  by  all  proper  actions  and  legal 
proceedings  in  the  name  of  the  trustees,  and 
conveyances  thereof  made,  as  other  prop- 
erty is  protected  and  handled.  It  was  made 
for  the  benefit  of  religious  congregations.  It 
was  a  grant  by  the  Legislature  of  a  right  to 
them.  It  was  the  execution  by  the  Legis- 
lature of  its  sovereign  power,  vested  by  the 
Constitution,  to  regulate  the  holding  of  real 
property  by  religious  denominations.  It  does 
not  force  upon  them  the  duty  of  appointing 
trustees,  and  so  fixing  in  them  the  legal  title. 
It  extends  the  right  to  do  so.  It  is  a  grant 
of  a  right  by  the  Legislature  to  religious  de- 
nominations and  congregations.  They  must 
be  *  such  bodies  so  as  to  come  within  the 
conditions  prescribed  by  the  statute,  and 
an  application  must  be  made  for  appoint- 
ment of  trustees.  Now  this  Jurisdiction  to 
appoint  such  trustees,  as  well  as  trustees 
for  secret  orders,  colleges,  academies,  high 
schools,  sons  of  temperance,  orphan  asylums, 
children's  homes,  and  other  benevolent  as- 
sociations, is  exercised  by  the  circuit  courts 
throughout  the  state,  and  has  been  since  the 
adoption  ot  the  Constitution  and  even  before. 
The  circuit  court  is,  by  this  statute,  made  a 
mere  ministerial  agency  through  which  such 
faistitutions  may  claim  the  right  granted  to 
them  by  the  Legislature.    It  is  difficult  to 


see  any  element  of  Judicial  power  In  them. 
There  may  be  none.  The  duty  appears  to  be 
purely  ministerial,  and  it  is  vested  in  a  court 
of  general  Jurisdiction  In  soma  instances* 
the  exercise  of  this  power  calls  for  action 
quasi  Judicial  in  its  nature*  There  may  be 
controversies  to  settle  as  to  whether  the  in- 
stitution is  of  the  kind  mentioned  in  the  stat- 
ute, whether  the  person  appearing  on  behalf 
if  it  has  been  authorized  to  make  the  ap- 
plication, and  whether  the  persons  designat- 
ed by  him  for  appointment  are  persons 
whom  the  congregation  desires  to  have  ap- 
i;>otnted.  While  the  determination  of  such 
controversies  is  Judicial  in  form  and  Judicial 
in  nature.  It  is  only  quasi  Judicial  in  trutn 
and  in  law,  because  it  arises  in  the  perform- 
ance of  a  ministerial  function  by  the  court 

Take,  as  another  illustration,  the  provl 
sions  made  for  the  sale  of  lands  of  infants, 
on  the  theory  that  their  Interests  will  be  sub- 
served thereby.  Nobody  proceeds  against 
the  land,  and  nobody  has  a  debt  against  it 
or  any  right  to  put  it  to  sale.  It  is  not  in 
any  sense  the  ordinary  adversary  Judicial 
proceeding.  The  proceeding  is  merely  the 
means  by  which  an  infant  exercises  the  right 
given  him  by  the  statute  to  make  an  irrevo- 
cable and  binding  contract  of  sale  of  his  real 
estate,  when  his  condition  and  that  of  his  es- 
tate are  such  that  the  sale  will  conserve 
his  best  Interest  Whether  It  will  or  not  is 
a  Judicial  question,  referred  by  the  statute 
to  the  court,  and  the  court  Is  charged  with 
the  further  duty  of  seeing  that  the  require- 
ments of  the  law,  looking  to  the  preservation 
of  the  proceeds,  are  complied  with.  Many 
courts  designate  the  function  as  the  execu- 
tion of  a  legislative  power.  Ammons  v  Am- 
mons,  50  W.  Va.  390,  40  S.  B.  490;  Bright  T. 
Boyd,  1  Story  (V.  S.)  478,  Fed.  Cas.  No. 
1,875.  This  is  not  any  more  Judicial  perhape 
than  is. the  action  of  the  court  in  condemna- 
tion proceedings  or^  in  the  appointment  of 
trustees.  All  these  instances,  and  others  that 
could  be  pointed  out,  &(how,  howeyer,  that  the 
work  of  the  courts  is  not  confined  strictly 
and  absolutely  to  matters  of  pure  and  un- 
adulterated Judicial  action  In  ordinary  ad- 
versary proceedings.  Purely  ministerial  func- 
tions are  cast  by  the  Legislature  on  the 
courts,  and  in  doing  so  the  Legislature  does 
not  overleap  any  of  the  bounds  set  by 
the  Constitution.  Mhiisterial  power  belongs 
alike  to  the  executive,  legislative,  and  Judi- 
cial branches.  To  say  that  the  Legislature 
shall  not  confer  upon  the  circuit  court  any 
ministerial  powers,  not  incident  to  the  exer- 
cise of  its  Judicial  powers,  would  be  equiya- 
lent  to  erecting  or  declaring  a  fourth  depart- 
ment of  the  government  for  the  officers  of 
which  the  Constitution  has  made  no  provi- 
sion. It  does  not  say  the  soyereign  powers 
of  the  state  shall  be  divided  Into  four  de- 
partments, viz.,  the  executive,  legislative.  Ju- 
dicial, and  ministerial,  but  only  three. 

I  do  not  think  the  general  principles  de^ 
clared  by  the  cases,  cited  by  Judge  Miller,  aa 
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tending  to  cast  doubt  upon  the  constitntlon- 
'  ality  of  so  much  of  chapter  47  of  the  Code 
as  confers  power  upon  the  circuit  courts, 
are  In  conflict  with  the  views  here  expressed ; 
but  the  application  of  some  of  these  general 
principles,  made  by  the  courts  in  Norwalk 
Ry.  Co/s  Appeals,  69  Conn.  576,  87  Atl.  1080, 
38  Atl.  708,  39  L.  R.  A.  794,  and  in  Re  North 
Milwaukee,  93  Wis.  616,  67  N.  W.  1033,  33 
L.  R.  A.  638,  may  not  be  applicable  here  as 
persuasive  authority,  because  the  terms  of 
the  two  statutes  construed  in  those  cases 
were  essentially  different  from  the  language 
of  our  statute.  However,  I  think  those  de- 
cisions are  unsound.  The  question  decided 
in  the  former  case  was  stated,  by  the  Judge 
who  delivered  the  opinion  of  the  court,  in 
the  following  terms:  **The  act  of  1893  con- 
fers upon  city  councils  certain  powers  in 
establishing  regulations  for  the  location,  con- 
struction, and  operation  of  street  railways, 
and  requires  a  council,  if  requested  by  a 
railway  company,  to  take  some  action  with- 
in 60  days,  and  to  notify  the  company  in 
writing  of  its  action.  Whenever  a  council 
fails  to  give  such  written  notice,  the  act 
of  1895  confers  the  same  powers  upon  the 
^superior  court  or  any  judge  thereof,*  to 
be  exercised  on  application  of  a  railway  com- 
pany, and  calls  this  application  an  'appeal/ 
The  power  so  conferred  on  the  court  is  de- 
scribed in  the  act  of  1893  as  the  power  to 
approve  and  adopt  a  location  and  lay  out  a 
street  railway,  with  such  modifications  there- 
in as  shall  seem  proper,  in  respect  to  the 
streets  to  be  occupied,  the  location  of  the 
same  as  to  grade  and  to  the  center  line  of  the 
streets,  and  changes  to  be  made  In  the  street, 
the  kind  and  quality  of  the  track  to  be  used, 
the  motive  power  to  be  used,  and  the  method 
of  applying  the  same.**  The  part  of  the 
statute  which  that  court  held  void  reads  as 
follows:  "And  whenever  such  warden  and 
burgesses,  mayor  and 'common  council,  or 
selectmen  shall,  under  the  provisions  of  sec- 
tion 2  of  chapter  169  [page  308]  of  the  Public 
Acts  of  1893,  be  deemed  to  have  refused  to 
approve  and  accept  any  plan  presented  by 
any  street-railway  company,  said  street-rail- 
way company  shall  have  a  like  right  of  ap- 
peal therefrom  to  said  superior  court,  or  any 
Judge  thereof;  and  said  court  or  Judge  shall 
have  the  same  powers  with  reference  to 
said  plan  and  the  acceptance  or  modifica- 
tion thereof  that  said  principal  authorities 
would  have  had  under  the  provisions  of 
said  act,  and  may  make  all  such  orders 
with  reference  thereto  as  may  be  deemed 
equitable.*'  The  powers  that  the  principal 
authorities  had  under  the  statute  were  as 
follows:  To  ''accept  and  adopt  such  plan 
(the  plan  proposed  by  the  railway  company] 
or  make  such  modifications  therein,  as  to 
them  shall  seem  proper.**  All  this  had  to  be 
read  in  the  light  of  another  clause  of  the 
statute,  which  said :  "No  such  company  shall 
construct   a  railway,   lay   down   tracks,  or 


change  Its  motive  power  except  In  accord- 
ance with  a  plan  approved  by  the  authorities 
aforesaid.*'  The  court  said:  "^^he  meaning 
of  the  act  of  1803.  relating  to  street  rail- 
ways, is  uncertain  in  several  particulars; 
but  there  can  be  no  doubt  that  it  confers  on 
municipal  authorities,  in  addition  to  certain 
executive  i)owers,  the  power  of  establishing 
regulations  and  conditions  (within  the  lim- 
itations prescribed)  which  shall  control  all 
the  street  railways  in  the  state,  in  the  loca- 
tion, construction,  and  operation  of  railways. 
There  can  be  no  doubt  that  making  such  reg- 
ulations is  essentially  and  distinctively  a  leg- 
islative function.  It  is  also  certain  that  the 
Judicial  power  does  not  include  the  exercise  of 
such  a  legislative  function,  and  that  the  duty 
of  making  such  regulations  cannot  be  imposed 
upon  the  superior  court,  because  it  involves 
the  exercise  of  legislative  power  by  the  court, 
and  because  a  power  in  the  Legislature  to 
impose  such  duties  is  inconsistent  with  the 
existence  of  an  Independent  and  separate  Judi- 
cial department  of  government"  It  Is  to  be 
observed  here  that  the  statute  did  not  ex- 
pressly give  the  right  to  the  railway  company 
to  occupy  the  streets  otherwise  than  condi- 
tionally. It  seemed  to  make  that  right 
dependent  solely  upon  the  will  of  the  council 
of  the  town.  It  said:  '*No  stfch  company 
shall  construct  such  railway,  lay  down 
tracks,  or  change  Its  motive  power  except  In 
accordance  with  the  plan  approved  by  the 
authorities  aforesaid" — meaning  the  corpo- 
rate authorities  of  the  town.  On  the  refusal 
of  permission  to  occupy  or  to  alter  the  mode 
or  extent  of  the  occupation  of  the  streets, 
authority  was  given  the  court  to  prescribe 
the  manner  and  extent  of  the  occupation  or 
alteration.  Here  is  where  the  superior  court 
found  fault  with  the  statute  and  discovered 
what  It  held  to  be  an  attempted  conference 
of  legislative  power  upon  the  Judiciary.  It 
seems  to  me  that  the  court  might  well  have 
found  the  intention  of  the  Legislature,  as 
disclosed  by  the  two  provisions  of  the  atatute, 
to  grant  to  the  railway  companies  the  right 
to  make  these  alterations,  by  agreement  with 
the  council,  if  possible,  and,  if  not,  then  upon 
compliance  with  such  reasonable  conditions 
as  the  court  should  find  and  determine  to  be 
equitable  and  Just  under  the  circumstances  of 
the  case.  The  alterations  were  to  be  made  in 
the  public  highways,  over  which  the  L^sla- 
ture  has  absolute  power  and  control  with  ref- 
erence to  their  use.  The  Legislature  might 
have  given  the  right  to  make  such  alterations 
as  the  railway  companies  should  see  fit  to 
mal^e,  not  inconsistent  with  the  reasonable  use 
of  the  highways  for  other  purposes,  independ- 
ently of  any  action  or  wish  of  the  council. 
Having  the  power  to  grant  such  absolute 
right,  why  could  it  not  grant  the  same  right 
to  a  limited  extent,  by  the  imposition  of 
such  restraints  and  restrictions,  as  a  court 
might  deem  equitable  under  the  circumstan- 
ces?   Does  not  the  whole  include  every  part? 
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The  role  of  conduct  for  the  court  was  pre- 
scribed In  the  statute  in  these  words;  *'Maj 
make  all  such  orders  with  reference  thereto 
as  may  be  deemed  equitable."  Is  not  the 
ascertainment  and  determination  of  what  Is 
equitable  more  of  a  judicial  than  legislative 
function? 

A  very  similar  authority  and  power  is 
conferred  upon  the  courts  of  this  state  in 
reference  to  railroad  crossings.  Where  one 
railroad  company,  desiring  to  lay  its  track 
across  the  track  of  another,  is  unable  to 
agree  upon  the  mode  and  manner  of  effect- 
ing the  crossing,  a  suit  in  equity  may  be 
prosecuted  in  the  circuit  court  for  the  deter- 
mination of  what?  Not  whether  there  is 
a  right  to  cross.  That,  the  Legislature  has 
solemnly  ordained.  It  is  for  the  purpose  of 
determming  what,  under  the  peculiar  circum- 
stances of  the  situation,  is  equitable  and 
Just  between  the  parties,  as  to  how  the  cross- 
ing shall  be  made,  and  amounts  to  a  restric- 
tion of  the  grant,  by  the  imposition  of  such 
conditions  as  are  Just  and  equitable  un- 
der the  circumstances,  the  ascertainment  of 
which  belongs  more  properly  to  the  Judiciary 
than  to  any  other  branch  of  the  government. 
Is  it  anything  more  than  is  done  by  the  stat- 
ute enforcing  the  power  of  eminent  domain? 
The  fitness  of  a  court,  for  determining  what 
Is  a  public  use,  and  what  is  Just  compensa- 
tion for  pr<^erty  taken,  was  so  apparent 
that  it  did  not  occur  to  the  framers  of  the 
Gonstitution  that  there  was  necessity  for  au-; 
thorizing  the  Legislature  to  make  such  a 
reference  to  it  It  was  merely  assumed  that 
such  a  reference  would  be  the  natural  dis- 
position of  it,  for  the  proviso,  not  the  body 
of  the  section,  requires  the  compensation  to 
be  fixed  by  a  Jury  of  12  freeholders,  if  de- 
manded by  either  of  the  parties.  In  the 
Norwalk  Case,  one  member  of  the  court  dis- 
sented and  filed  a  vigorous  opinion,  which 
seems  to  me  to  show  that  the  decision  is 
against  the  great  weight  of  authority  as  well 
as  reason.  He  says:  **It  was  undoubtedly 
competent  for  the  General  Assembly  to  grant 
this  franchise,  and  to  guard  against  Its  im- 
proper exercise  by  giving  the  city  supervisory 
powers.  It  was  equally  within  its  appro- 
priate domain  to  grant  an  appeal  to  some 
suitable  tribunal  for  any  unreasonable  condi- 
tions which  the  city  might  impose.  ♦  ♦  ♦ 
I  think,  however,  that  the  appeal  to  Judge 
Hall  may  fairly  be  regarded  as  a  Judicial 
proceeding  calling  for  the  exercise  of  Judicial 
power.  He  was  bound  to  dispose  of  it  in 
accordance  with  the  fundamental  rules  of 
law.  •  ♦  ♦  A  difference  of  opinion  be- 
tween a  municipal  corporation  and  private 
corporation  as  to  what  is  a  reasonable  use  of 
a  legislative  franchise  affecting  the  public 
hl^rways,  which  difference  must  be  settled 
before  the  franchise  can  be  used  at  all,  seems 
to  me  to  present  a  case  which  it  is  eminently 
proper  to  place  within  the  Jurisdiction  of  a 
court.  ♦  •  ♦  Had  the  General  Assembly 
authorized  a  railway  company,  whose  plan 


of  construction,  though  duly  submitted  to 
the  city  authorities,  had  neither  been  ap-. 
proved  nor  disapproved,  to  apply  to  the  su- 
perior court  for  a  mandamus  to  compel  them 
to  act,  there  could  have  been  no  objection  to 
such  a  remedy."  This  view  as  to  legislative 
power  has  been  expressed  by  this  court  in 
Armstrong  v.  County  Court,  54  W.  Va.  502, 
46  S.  E.  131  A  conclusion  exactly  the  opiK)- 
site  of  that  announced  by  a  majority  of  the 
court  in  the  Norwalk  Case  was  declared  in 
Zanesville  v  Zanesville  Telegraph  &  Tele- 
phone Co.,  64  Ohio,  67.  59  N.  B.  781,  62  L.  R. 
A.  150,  83  Am.  St  Rep.  725,  mentioned  by 
Judge  Miller  in  construing  a  very  similar 
statute.  The  sixth  and  seventh  points  of  the 
syllabus,  conforming  exactly  with  the  views 
I  have  hereinbefore  expressed,  read  as  fol- 
lows: "Telephone  companies,  organized  un- 
der the  laws  of  this  state,  have  the  right,  by 
virtue  of  sections  3454,  3461-1,  and  3471  of 
the  Revised  Statutes,  to  construct  their  lines 
along  the  streets  and  public  ways  of  munici- 
pal corporations,  in  accordance  with  the  or-< 
der  of  the  probate  court,  made  In  pursuance 
of  section  3461,  directing  in  what  mode  the 
lines  shall  be  so  constructed,  when  the  mu- 
nicipal authorities  and  the  company  fail  to 
agree,  or  the  former  unreasonably  delay  to. 
enter  into  an  agreement  with  the  company. 
The  power  to  make  such  order,  as  provided 
tn  section  3461,  Is  not  inappropriately  confer- 
red on  the  probate  court,  and  that  court  has 
complete  Jurisdiction  of  a  proceeding  insti- 
tuted therein  in  conformity  with  that  sec- 
tion. The  provision  is  not  obnoxious  to  the 
Constitution  of  the  state,  on  the  ground  that . 
the  power  it  confers  is  distinctively  leglsla* 
tlve  or  administrative,  but  is  constitutional 
and  valid."  The  statute  in  that  case  said: 
"And  if  they  cannot  agree,  or  the  municipal 
authorities  unreasonably  delay  to  enter  into 
any  agreement,  the  probate  court  of  the  coun- 
ty, in  a  proceeding  instituted  for  the  pur- 
pose, shall  direct  in  what  mode  such  tele- 
graph line  shall  be  'constructed  along  such 
street,  alley,  or  public  way,  so  as  not  to  In- 
commode the  public  In  the  use  of  the  same." 
In  reaching  this  conclusion  the  court  quoted 
and  applied  from  the  opinion  of  Judge  Sel- 
den,  in  Cooper's  Case,  22  N.  Y.  84,  the  fol- 
k>wing,  which  seems  to  me  to  assert  the 
true  principle:  .  "It  is  certainly  clear,  as  a, 
general  rule,  that  whenever  the  law  confers 
a  right  and  authorizes  an  application  to  a 
court  of  Justice  to  enforce  that  right,  the 
proceedings  upon  such  an  application  are 
to  be  regarded  as  of  a  Judicial  nature." 
Proceeding,  the  Ohio  court  says:  "It  is 
competent  for  the  state,  through  its  legisla- 
tive department,  to  grant  to  telephone  and 
telegraph  companies  organized  under  its  au- 
thority the  right  to  construct  their  lines  in 
the  streets  of  municipalities,  and  in  the  pres- 
ent instance  the  grant  was  so  made.  The 
inability  or  failure  of  the  council  to  come 
to  an  agreement  with  the  company  in  re- 
gard to  the  mode  of  using  the  streets  for 
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that  purpose  practically  amounts  to  a  denial 
of  the  company's  right,  the  remedy  for  the 
enforcement  of  which  is  that  provided  by 
section  3461  Rey.  St  The  administration 
of  that  remedy  does  not  involve  the  exercise 
of  any  continuing  supervisory  powers  over 
the  municipal  or  telephone  corporation,  nor 
the  adoption  or  execution  of  admlDistrative 
regulations  for  the  government  of  either,  but 
consists  of  an  order  made  by  the  court  in 
the  usual  manner  of  legal  proceedings,  after 
a  hearing  of  the  allegations  and  evidence  of 
parties  who  are  brought  before  the  court  by 
proper  process." 

The  Milwaukee  Case  holds  luiconstltution- 
al  a  statute  very  similar  to  ours,  providing 
for  the  incorporation  of  municipal  corpora- 
tions conferring  upon  the  court  power  in 
the  following  terms.  "If  the  court  after 
sach  hearing  shall  be  satisfied  of  the  cor- 
rectness of  any  such  survey  or  re-survey 
and  census,  that  all  the  requirements  of  the 
statute  have  been  complied  with,  •  ♦  • 
It  shall  make  an  order  declaring  that  such 
territory,  the  boundaries  of  which  shall 
therein  be  set  forth  by  courses  and  distances, 
and  which  may  be  enlarged  or  diminished  by 
such  court  from  the  boundaries  specified  in 
such  application,  as  justice  may  require, 
shall  be  an  incorporated  village  by  the  name 
specified  in  such  application,  or  by  such 
other  name  as  the  court  shall  deem  proper, 
If  the  electors  thereof  shall  assent  there- 
to as  hereinafter  provided."  Judge  Miller 
very  well  says  this  case  is  contrary  to  the 
weight  of  authority.  It  would  be  a  useless 
consumption  of  time  and  waste  of  energy  to 
point  out  and  enumerate  the  numerous  deci- 
sions which  stand  against  It  They  propound 
the  doctrine  which  I  have  stated,  and  the 
vice  of  that  decision  lies  in  its  departure 
from  those  principles.  All  the  other  cases 
cited  by  Judge  Miller  on  this  question  affirm 
the  principles  I  have  stated.  Hence  it  be- 
comes unnecessary  to  analyze  them.  The 
Norwalk  and  Milwaukee  Gases  are  plainly 
exceptional,  stray,  isolated,  sporadic,  and 
Indefensible  decisions,  such  as  may  be  found 
occasionally  standing  against  a  host  of  well- 
considered  cases,  enunciating  almost  any 
proposition  of  law.  I  say  this  with  the  ut- 
most deference  to  the  learned  judges  who 
delivered  the  opinions  in  those  cases,  feel- 
ing it  to  be  my  duty  not  to  attempt  to  dis- 
tinguish where  there  is  no  distinction,  nor 
to  attempt  to  reconcile  where  recbnciliation 
is  impossible.  Such .  attempts  always  tend 
to  unsettle  the  law,  and  mislead. 

I  have  discussed,  analyzed,  and  illustrated 
this  general  principle,  sustained  by  the  great 
weight  of  authority  throughout  this  country, 
at  this  great  length,  because  it  is  the  prin- 
ciple by  which  the  validity  of  the  legislative 
act,  under  which  the  circuit  court  of  Mason 
county  acted,  in  amending  the  charter  of  the 
town  of  Point  Pleasant,  must  be  tested.  If 
the  Legislature  granted  the  power  to  the 
town  of  Point  Pleasant,  as  well  as  to  all  oth- 


er municipal  corporations  In  the  state,  and 
not  merely  to  the  circuit  court,  authority  to 
grant  the  power  on  behalf  of  the  Legislature, 
then  it  stands  upon  the  same  footing  as  the 
power  conferred  upon  the  court  in  respect  to 
the  organization  of  municipal  corporations. 
If  it  .did«   it  was  the  legislative  grant  of 
power  to  the  corporation  that  eflTected  the 
amendment  not  the  action  of  the  court.  Just 
as  in  the  case  of  the  organization  of  such 
corporations,  and  the  function  performed  by 
the  court  was  a  mere  judicial  function,  or 
a  ministerial  function,  involving  judicial  ac- 
tion as  an  incident  thereof.    The  act  provides 
for  alteration,  change,  or  amendment  of  the 
charter  of  any  city,  town,  or  village  contain- 
ing a  population  of  less  than  2,000,  on  the 
application  of  any  five  or  more  freeholders 
thereof,  filed,  in  the  form  of  a  petition,  in 
the  circuit  court  of  the  county,  stating  clearly 
the  object  of  the  petitioners,  and  setting  forth 
accurately  the  proposed  amendments,  as  well 
as  any  other  facts  necessary  to  enable  the 
court    to    decide    whether    the    alteration* 
change,  or  amendment  shall  be  made  as  pro- 
posed.    Upon  the  filing  of  the  petition,  the 
court  Is  to  enter  an  order  in  the  chancery  or- 
der book,  stating  the  object  of  the  petition- 
ers, a  copy  of  which  order,  attested  by  the 
clerk,  must  be  posted  at  the  front  door  of 
the  courthouse  and  published  in  a  newspa- 
per, if  one  be  published  in  the  city,  town, 
or  village,  and,  if  not  it  shall  be  posted  at 
four  public  places  in  the  city,  town,  or  vil- 
lage.    Provision   is   then  '  made  for   remon- 
strance by  any  of  the  freeholders  of  the  city, 
town,  or  village,  and  for  the  taking  of  deposi- 
tions and  affidavits  to  enable  the  court  to  de- 
cide whether  or  not  the  prayer  of  the  peti- 
tioners shall  be  granted.    The  court  is  vest- 
ed with  full  power  to  reject  the  prayer  of 
the  petitioners,  and  if  no  answer  is  filed  the 
court  may,   upon  the  petition  alone,   grant 
the  relief  prayed  for  or  the  object  sought  to 
be  obtained,  and  have  such  orders  entered. 
certificates  made,   and  other  acts  done    as 
may  be  necessary  to  enable  it  to  decide  the 
case  fairly  upon  its  merits.    Section  5  (page 
113)  reads  as  follows:    "If  the  court  grants 
the  amendment  or  amendments  prayed  for, 
it  or  they  shall  be  written  out  in  full   in 
proper  form ;  shall  be  signed  by  the  judge  of 
said  court,  and  attested  by  the  clerk,   and 
recorded  in  the  chancery  order  book  of  the 
court  and,  if  not  inconsistent  with  the  laws 
of  this  state,  shall  become  part  or  parts  of 
the  charter  of  such  city,  town  or  village." 

It  is  difficult  to  conceive  any  language  bet- 
ter  calculated  to  give,  by  way  of  amendment 
the  broadest  powers  that  the  Legislature 
could  give,  consistently  with  existing  laws. 
The  amendment  Is  not  confined,  by  the  lan- 
guage of  the  statute,  to  any  particular  kind 
or  class.  It  gives  power  to  alter,  change,  or 
amend  the  charter.  A  later  section  assnmes 
that  the  court  may  grant  uot  one  amendment 
but  amendments.  Another  section  Implies 
that  the  object  of  the  petition  may  be 
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thing  other  than  the  enftirgement  or  dim- 
inution of  the  l)oiindarle8.  In  order  to  glye 
It  any  effect,  we  must  say  the  statute  was 
inteiided  to  giye  power  of  amendment  In  re- 
spect to  something  other  than  the  addition 
of  territory,  or  change  the  boundary  lines,  be- 
cause chapter  47,  in  section  48  thereof,  had 
already  made  ample  provision  for  that,  and 
the  act  of  1877  did  not  expressly  repeal  it 
and  it  has  since  been  carried  along  in  that 
chapter  as  a  part  of  it  That  section  48  of 
chapter  47,  antedating  the  act  of  1877,  and 
the  Acts  of  1877,  were  intended  to  operate 
together  and  to  be  harmonized,  is  made  plain 
by  the  incorporation  of  the  act  of  1877  into 
chapter  47  as  section  47a  thereof.  It  is  not 
limited  to  the  matter  of  amendment  respect- 
ing boundaries.  Its  scope  is  defined  by  sec- 
tion 5,  p.  113,  of  the  act  of  1877,  which 
says  that  the  amendment  or  amendments  so 
made  shall  become  part  or  parts  of  the  char- 
ter, if  not  Inconsistent  with  the  laws  of  this 
state.  What  does  die  letter  of  this  language 
of  the  statute  import?  Plainly  that  a  mu- 
nicipal corporation  of  the  class  named  has 
the  right  to  amend  its  charter,  so  as  to  give 
itself  any  power,  no  matter  what,  that  the 
Legislature  itself  could  give,  provided  it  be 
not  inconsistent  with  some  law  of  the  state. 
To  this  extent,  it  is  a  wholesale  grant  of  pow- 
er to  municipal  corporations  of  that  class. 
It  is  not  a  grant  to  the  court  of  power  to 
amend,  any  more  than  the  grant  of  a  right 
to  be  a  corporation  Is  a  grant  of  power  to  the 
court  The  court  is  not  authorized  to  take 
the  initiative.  It  cannot  move  in  the  matter 
except  upon  the  application  of  five  or  more 
freeholders  of  the  corporation.  It  has  no 
discretion  to  grant,  but  only  to  refuse.  It 
sits  to  determine,  among  other  things,  wheth- 
er the  amendment  asked  for  is  inconsistent 
with  the  laws  of  the  state.  Is  not  that  one  of 
the  functions  of  a  Judicial  tribunal?  It  is  the 
only  tribunal  authorized  by  the  law  to  deter- 
mine what  is,  and  what  is  not  law.  If  it  Is 
not  inconsistent  with  law,  that  the  petition- 
ers are  prima  facie  entitled  to  the  relief  ask- 
ed may  be  the  correct  view  to  take,  but  this 
may  be  overthrown  by  the  action  of  the  re- 
monstrants, in  showing  it  to  be  against  the 
will  of  a  majority  of  the  voters  or  freehold- 
ers, or  in  disclosing  some  peculiar  condition, 
making  the  power  asked  oppressive,  unjust, 
or  demoralizing  to  the  community,  Just  as  in 
the  case  of  an  application  for  a  certificate  of 
incorporation.  Ck>urts  must  construe  stat- 
utes so  as  to  make  them  effective,  if  possible. 
They  cannot  fold  their  arms  and  say  a  stat- 
ute is  void,  merely  because  they  do  not  readi- 
ly, and  at  first  blush,  see  what  the  Legisla- 
ture Intended.  Th^  must  seek  out  the  in- 
tention and  carry  it  into  effect  as  far  as  pos- 
sible. Does  it  require  any  imagination  to  see 
that  this  discretion  is  the  same  kind  as  that 
conferred  in  reference  to  original  incorpora- 
tion? Are  there  not  normal  and  abnormal 
conditions  to  be  considered  here,  as  there? 
Cannot  a  court  distinguish  between  them? 


Is  the  grant  of  the  right  of  amendment  and 
alteration,  so  made  to  municipal  corporations, 
upon  the  conditions  annexed  to  the  grant 
unoonstituticmal  because  it  is  a  wholesale 
grant  because  the  powers  so  granted  are  not 
enumerated  and  q;)eclfically  defined?  Is  a 
power  of  attorney  void,  on  the  ground  of  un- 
certainty or  otherwise,  because  it  gives  to 
the  attorney  the  power  to  do  all  things  which 
the  principal  himself  could  do?  Practically 
all  powers  of  attorney  are  drawn  in  that 
form.  Is  not  that  certain  which  can  be  made 
certain? 

When  the  Legislature  says  that  a  munici- 
pal corporation  may  have,  by  way  of  amend- 
ment to  its  charter,  any  power  and  all  pow- 
ers, not  inconsistent  with  law,  where  is  the 
element  of  uncertainty  in  the  grant?  There 
is  a  right  of  election,  for  it  is  not  to  be  as- 
sumed that  any  one  corporation  would  want 
or  could  exercise,  all  powers,  not  inconsistent 
with  general  laws ;  but  this  does  not  make 
the  grant  uncertain.  If  one  man  sell  to  an- 
other any  or  all  of  the  horses  in  a  certain 
field,  as  the  vendee  may  elect,  or  of  a  certain 
breed  or  color  in  such  field,  at  a  certain  price 
per  head,  the  contract  would  be  an  absolutely 
good  one.  So  here,  the  powers  granted  are 
designated  and  defined  in  a  general  way. 
They  are  all  the  powers,  not  inconsistent 
with  general  laws,  which  the  Legislature 
could  grant  to  a  corporation,  if  it  could  legis- 
late specially  for  such  corporation,  and  the 
corporations  may,  upon  election,  and  compli- 
ance with  the  conditions  annexed,  take  any 
of  them  they  desire.  This  is  the  proposi- 
tion decided  by  the  Mississipirf  cases,  cited  in 
Judge  Miller's  opinion.  And  Judge  Miller 
very  truly  and  properly  says  the  Mississippi 
case  did  not  involve  the  qnestlan  of  imposing 
legislative  duties  upon  the  court  If  there 
was  any  legislative  duty,  or  delegation  of 
legislative  powers  in  it  the  duty  was  imposed 
upon,  or  the  delegation  made  to,  the  Govern- 
or or  the  Attorney  General,  executive  officers, 
representing  the  executive  department,  and 
the  Constitution  as  emphatically  inhibits  such 
delegation  to  the  executive  department  as  it 
does  to  the  Judicial  department  It  says  the 
three  departments  shall  be  separate.  It  is 
plain,  therefore,  that  there  was  no  delegation 
of  legislative  power,  either  to  the  Judicial  or 
the  executive  department.  There  was  no 
such  delegation  at  all.  It  was  a  legisla- 
tive grant  of  power,  upon  condition,  made 
direct  to  the  corporations  or  the  people, 
which  is  not  important  And  the  only  func- 
tion performed  by  the  Governor  or  Attorn^ 
General  was  a  mere  ministerial  one,  involv- 
ing the  Incidental  exercise  of  discretion,  a 
matter  which  l)elongs  to  all  tliree  of  the  de- 
partments. The  Mississippi  case  not  only 
sustains  the  position  that  there  is  no  delega- 
tion of  legislative  power  involved,  but  the 
further  position  that  the  wholesale  grant  of 
powers  so  made  by  the  statute  is  not  void  for 
uncertainty  or  for  want  of  enumeration,  spec- 
ification, and  minute  definition  of  each  pow- 
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cr  so  granted.  The  provision  of  the  Missis- 
sippi Ck)nstitution  was,  in  substance,  the  same 
4is  that  of  our  Constitution.  It  did  not  re- 
serve, independently  of  legislative  action,  to 
the  people  of  any  community  the  right  to  in- 
corporate and  take  unto  themselves  all  such 
corporate  powers  as  were  not  inconsistent 
with  general  law,  as  does  the  California  Con- 
stitution, which  has  been  sustained  as  valid 
by  repeated  decisions  of  tliat  state.  It  au- 
thorized the  Legislature  to  pass  general  laws 
for  the  incorporation  of  municipalities  and 
the  amendment  of  their  charters.  Just  as  our 
Constitution  does.  The  Legislature,  in  pass- 
ing this  general  law.  Imposed  upon  the  At- 
torney General  and  Governor  the  duty  which 
our  statute,  made  for  the  purpose  of  carry- 
ing into  effect  the  same  kind  of  a  constitu- 
tional provision,  has  imposed  upon  the  circuit 
courts.  If  the  Mississippi  court  had  seen  in 
this  statute  an  attempted  devolution,  upon 
the  executive  department,  of  legislative  pow- 
er, it  would  have  declared  the  statute  void 
for  that  reason.  It  sustained  the  statute 
because  there  was  no  such  devolution,  and 
ours  must  be  sustained,  so  far  as  that  matter 
is  concerned,  because  there  is  no  such  devolu- 
tion. It  sustained  the  statute,  notwithstand- 
ing it  made  a  wholesale  grant  of  powers, 
because  it  was  not  in  violation  of  any  princi- 
ple of  law  of  which  the  court  had  any  knowl- 
edge, and  ours  must  be  sustained  for  the 
same  reason.  It  cannot  be  overthrown  for 
Some  supposed  reason  which  the  court  can- 
not define  or  state.  The  wisdom  of  such  ac- 
tion on  the  part  of  the  Legislature  is  not  a 
question  for  judicial  determination.  Courts 
have  nothing  to  do  with  the  wisdonl  or  policy 
of  legislative  action,  as  has  been  shown  by 
authorities  cited  at  the  outset  of  this  opinion. 
Such  legislation  may  be  unwise  and  impolitic, 
but  It  cannot  be  overthrown  by  the  courts  for 
•that  reason.  •*The  courts  have  no  right  to  set 
aside,  arrest  or  nullify  a  law  passed  in  re- 
lation to  a  subject  within  the  scope  of  legis- 
■lative  authority,  on  the  ground  that  it  con- 
flicts with  their  notions  of  natural  right,  ab- 
solute Justice,  or  sound  morality."  Slack  ▼. 
Jacob,  8  W.  Va.  612,  Syl.,  point  5. 

^mething  has  already  been  said  concern- 
ing the  Intention  of  the  Legislature  in  mak- 
ing this  conditional  grant  of  power  to  munici- 
pal corporations  by  way  of  amendment  to 
their  charters.  Judge  Miller  assumes  that 
the  amendment  must  not  be  inconsistent  with 
chapter  47  of  the  Code.  He  says  so.  His  ar- 
gument is  that  chapter  47  of  the  Code  is  a 
law  of  the  state,  which  is  true,  and  as  the 
amendment,  in  order  to  be  effective  and  valid, 
must  not  be  Inconsistent  with  the  laws  of  this 
state,  it  must  not  be  inconsistent  with 
chapter  47.  This  view.  It  seems  to  me.  Ignores 
or  overlooks  the  important  consideration  that 
the  statute  granting  these  amendments  is  a 
part  of  chapter  47,  which  makes  it  impossible 
for  any  such  amendment  to  be  inconsistent 
With  that  chapter.  In  other  words,  chapter 
47.  embodying  as  a  part  of  it  the  act  of 


1877,  confers,  pro^rlo  vigore,  certain  powers 
upon  municipal  corporations^  constitutes  the 
charter  of  these  corporations,  and  then  says 
it  (chapter  47),  viewed  as  the  charter  of  the 
corporation,  may  be  altered,  changed,  or 
amended,  in  any  respect  and  to  any  extent, 
not  inconsistent  with  the  laws  of  the  state. 
In  other  words,  it  says  chapter  47  itself,  be- 
ing the  charter  of  every  corporation  organis- 
ed under  it,  may  be  altered,  changed,  or 
amended  in  any  manner,  not  inconsistent 
with  l&v(.  What  else  is  there  but  chapter 
47  to  change,  alter,  or  amend?  Nothing.  If 
it  cannot  be  altered,  changed,  or  amended, 
then  the  provision  allowing  amendment  be- 
comes a  dead  letter.  Courts  cannot  kill  stat- 
utes in  any  such  manner.  How  can  any 
amendment  be  inconsistent  with  the  provl-  . 
sions  of  a  chapter  which  gives  such  power  to 
amend?  When  a  corporation  is  organized 
under  chapter  47,  the  provisions  of  that  chap- 
ter constitute  its  charter,  and  that  charter 
says  the  corporation  miy  have  any  power, 
not  inconsistent  with  the  general  law,  which 
the  corporation  may  see  fit  to  claim  or 
elect  to  take,  by  way  of  alteration,  change^ 
or  amendment  of  its  charter — ^its  charter, 
chapter  47  itself,  the  only  charter  it  lias. 
This  was  not  true  of  the  town  of  Point 
Pleasant  at  the  date  of  the  amendment  of  its 
charter,  because  it  had  not  been  incorpo- 
rated under  chapter  47.  It  was  chartered  by 
special  act  of  the  Legislature  in  1794^  and 
its  charter  was  amended  by  special  act  of  the 
Legislature  in  1800 ;  but  the  additional  pow* 
ers  given  to  corporations  of  its  class  by  chap- 
ter 47  were  conferred  upon  it  by  that  chapter. 
But  this  act  of  1877  was  applicable  to  said 
town  in  1877  and  1883,  because  it  then  be- 
longed to  the  same  constitutional  class  of  cor- 
porations, having  less  than  2,000  population. 
To  say  this  statute,  granting  amendments  to 
the  charters  of  municipal  corporations  of 
that  class,  contemplates  no  amendment  in- 
consistent with  chapter  47,  makes  it,  I  re- 
peat, a  nullity.  It  would  be  impossible  to 
amend  it  In  respect  to  the  number  of  its 
oflScers  or  their  powers  and  duties,  or  terms 
of  office,  for  any  change  in  any  respect  would 
be  inconsistent  with  that  chapter,  except  in 
a  few  instances  in  which  it  authorizes  specif- 
ic changes,  such  as  increasing  the  number  of 
wards  and  numl)er  of  coundlmen,  consistent- 
ly with  the  growth  of  the  town.  The  altera- 
tion might  be  in  respect  to  powers  to  pave 
streets,  pave  sidewalks,  put  in  sewers,  and  a 
vast  number  of  other  things  not  bearing  any 
relation  to  the  liquor  traffic.  It  is  an  impor- 
tant statute,  the  principle  of  which  must  be 
upheld  in  some  form  to  enable  the  Legisla- 
ture to  execute  a  power  and  duty  enjoined  up- 
on it  by  the  Constitution.  In  dealing  with 
it,  the  court  must  not  regard  it  as  subserving 
some  particular  purpose  or  interest 

Judge  Miller's  conclusion,  that  the  amend- 
ment must  not  be  inconslstoit  with  (diapter 
47,  is  predicated  largely  on  the  clause  in  the 
certificate  of  incorporation,  prescribed  by  sec- 
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tion  9 'Of  chapter  47  of.  the  Ck>de,  reading 
as  follows:  "And  it  appearing  to  the  satis- 
faction of  the  court,  that  all  of  the  provi- 
sions of  chapter  forty-sevoi  of  the  Code  of 
West  Virginia  have  heen  complied  with  by 
the  applicants  for  said  incorporation,  and 
said  city  (town  or  village)  is  duly  anthorlssed 
within  the  corporate  limits  aforesaid  to 
exercise  all  the  corporate  powers  conferred 
by  the  said  chapter  from  and  after  the  date 
of  this  certificate."  That  relates  to  an  un- 
amended charter.  On  the  organization  of  a 
cori)oratlon,  under  chapter  47,  it  talces  the 
powers  enumerated  and  defined  In  that  chap- 
ter. That  chapter  is,  in  one  sense,  the  town's 
charter,  and,  in  another,  a  general  law  un- 
der which  other  corporations  may  be  organ- 
ized. All  corporations  so  organized  have 
those  powers,  and  no  others.  Their  powers 
are  uniform.  They  are  all  put  on  the  same 
footing  exactly.  In  the  absence  of  any 
amendments,  each  has  the  powers  enumerat- 
ed, defined,  and  granted  by  that  chapter. 
But  that  chapter,  as  amended  by  the  act  of 
1877,  gives  to  each  of  these  corporations,  on 
Its  organization,  certain  powers,  and  the  ad^ 
ditional  power  to  claim  and  take  by  election 
other  powers,  additional  powers,  and  to  elim- 
inate, by  change  and  alteration,  some  of  the 
powers  given  by  chapter  47,  and  the  prin- 
ciple of  the  amendment  is  the  same  as  the 
principle  under  which  the  organization  is 
effected  in  the  first  instance.  It  stands  upon 
a  grant  of  power  direct  from  the  Legislature 
to  the  corporation  or  the  people  thereof, 
to  become  effective  upon  the  performance  of 
certain  conditions.  These  other  additional 
and  different  powers  do  not  go  to  the  cor- 
poration at  the  inception  of  its  existence. 
It  was  competent  for  the  Legislature  to 
have  given  them  all  in  the  first  instance  if 
It  had  seen  fit  to  do  so,  and,  while  the  court 
may  see  no  particular  reason  why  it  should 
not  have  authorized  them  in  the  first  in- 
stance, as  did  the  Legislature  of  Mississippi, 
it' is  the  province  of  the  Legislature,  and  not 
of  the  court,  to  say  whether  it  shall  be  so 
done  or  not.  As  the  Legislature  has  said 
that  a  corporation  shall  begin  its  existence 
with  certain  specific  and  clearly  defined  pow- 
ers, and  make  such  changes  thereafter  as  it 
may  see  fit  to  make,  provided  these  changes 
do  not  contravene  any  of  the  general  laws  of 
the  state,  the  courts  must  allow  the  statute 
to  operate  according  to  the  intention  of  the 
Legislature.  It  was  a  mere  matter  of  ex- 
pediency and  public  policy  with  which  the 
courts  have  nothing  to  do. 

The  argument  of  Judge  Miller  seems  to 
rest  also  upon  the  Idea  that  the  Constitu- 
tion, by  implication  or  otherwise,  requires  all 
municipal  corporations  of  less  than  2,000 
population  to  have  imiform  charters.  I  have 
found  nothing  in  the  Constitution  which  ex- 
pressly says  so,  nor  is  there  anything  in  it, 
or  the  circumstances  under  which  it  was 
adopted,  from  which  such  an  Implication  can 


arise.  At  the  date  of  the  adoption  of  thQ 
Constitution,  there  were  numerous  towns  and 
villages  in  the  state,  falling  in  that  class, 
holding  charters  granted  by  special  acts  of 
the  Legislature  and  widely  differing  in  thf* 
powers  conferred.  All  these  charters  were 
continued  in  force.  Not  one  of  them  was 
annulled.  The  Constitution  therefore  reoog^ 
nlzed  and  sanctioned,  by  implication,  lack  of 
uniformity  in  the  charters  of  such  corpora- 
tions, section  39  of  article  6,  forbidding  the 
passage  of  special  laws  for  the  incorporation 
of  cities,  towns,  or  villages,  or  amending  the 
charter  of  any  city,  town,  or  village,  contain- 
ing a  population  of  less  than  2,000,  and  ear 
Joining  upon  the  Legislature  the  duty  of  pro- 
viding, by  general  laws,  for  these  and  all 
other  purposes,  for  which  provision  can  be 
so  made,  does  not  say  that  the  general  law 
shall  be  uniform  In  operation  as  well  as 
generaL  The  requirement  that  the  law  be 
general  does  not  imply  that  it  be  uniform  in 
its  operation  and  effect  in  the  full  sense  of 
the  terms.  State  v.  County  Court  of  Brax- 
ton Co.,  55  S.  E.  382.  But,  if  it  did,  is  not 
this  statute,  conditionally  granting  amend- 
ments, uniform  in  its  operation?.  It  makes 
exactly  the  same  grant  to  every  corporation 
in  the  state  failing  within  that  class.  It 
makes  a  conditional  grant  to  each  and  every 
one  of  them,  the  right  to  change  its  char- 
ter in  any  respect  not  inconsistent  with  the 
laws  of  the  state.  It  does  not  force  this 
change  upon  any  corporation.  It  makes  it  a 
matter  of  election  with  the  corporation,  or 
rather  the  freeholders.  In  so  far  as  the  act 
is  carried  into  effect  by  the  action  of  the 
Legislature,  it  is  both  general  and  uniform. 
It  stands  on  exactly  the  same  footing  in  this 
respect  as  the  provisions  of  chapter  47,  giv- 
ing the  right  to  incorporate.  Those  ppvi- 
sions  extend  to  the  inhabitants  of  every  one- 
quarter  of  one  square  mile  of  territory  in  the 
state,  having  a  population  of  not  less  than 
100  persons,  the  right  to  be  a  body  politic 
and  corporate;  and  these  provisions  are  not 
defeated  for  want  of  uniformity  or  general- 
ity, because  the  Inhabitants  of  some  of 
these  territories,  having  the  requisite  popu- 
lation, see  fit  to  incorporate,  and  others  do 
not  Viewed  in  the  abstract,  it  is  both  gen- 
eral and  uniform,  as  is  every  other  geneial 
law,  such,  for  instance,  as  the  law  of  in- 
heritance. Viewed  in  the  concrete,  it  is  uni- 
form  and  capable  of  becoming  general,  Just 
as  other  general  laws,  operating  prospective- 
ly.  The  purpose  and  object  of  the  clause  of 
the  Constitution,  above  referred  to,  has  been 
declared  by  this  court  to  be  something  other 
than  the  requirement  of  uniformity  in  char- 
ters. Judge  Holt  said,  in  Elder  v.  Central 
City,  40  W.  Va.  222,  21  S.  E.  738:  "In  1872, 
the  organization  of  many  parts  of  the  state 
Into  municipal  corporations,  for  the  purpose 
of  local  self-government,  had  become  a  mat- 
ter of  frequent  and  urgent  necessity.  The 
f ramers  of  the  Constitution  thought,  that  this 
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need  In  the  great  majority  of  cases  oould  be 
met  more  efficiently  and  impartially  by  a 
general  law  than  by  a  great  multitude  of  spe- 
cial enactments.''  He  regarded  It  as  a  mere 
matter  of  convenience,  saving  time,  expense, 
and  trouble.  Ordinarily,  the  Legislature  is 
in  session  only  45  days  out  of  730,  and,  to 
compel  the  people  of  a  community  to  wait 
two  years  for  an  act  of  Incorporation  would 
have  been  unreasonably  burdensome.  It 
would  occasion  not  only  delay  and  expense, 
but  uncertainty,  owing  to  the  great  rush  of 
matters  pressed  upon  the  Legislature  in  this 
short  session,  by  reason  of  which  many  meri- 
torious bills  fail  for  want  of  time  to  con- 
sider them.  Moreover,  the  people  wanted  the 
Legislature  relieved  from  the  useless  burden 
of  labor  and  consumption  of  time*  formerly 
bestowed  upon  these  charter  bills,  to  the  end 
that  that  body  might  have  more  time  for  the 
consideration  of  general  laws  and  such  spe- 
cial laws  as  were  necessary  for  which  gen- 
eral laws  could  not  be  substituted.  In  the 
case  of  Town  of  Union  Mines,  39  W.  Va.  179, 
19  S.  B.  398,  Judge  Dent,  speaking  for  the 
court,  said :  "But  the  Ck>nstitution,  to  relieve 
the  Legislature  from  being  hampered  with 
this  inquiry  in  every  case,  requires  the  Legis- 
lature to  enact  a  general  law  for  the  incor- 
poration of  all  cities,  towns,  and  villages  of 
less  than  2,000  Inhabitants."  If  every  amend- 
ment made  by  the  Legislature  by  general  law 
had  to  be  carried  Into  the  charter  of  every 
corporation  of  that  class,  this  plain  object 
of  the  constitutional  provision  under  con- 
sideration would  be  defeated,  for  every  pro- 
posed amendment  would  then  bring  to  the 
Legislature  the  representatives  of  every  mu- 
nicipal corporation  in  the  state  belonging  to 
the  class  named,  and  give  them  the  right  to 
be  J^ard,  for  it  would  become  part  of  the 
charter  of  every  such  corporation.  Instead 
of  minimizing  the  work  of  the  Legislature 
and  simplifying  its  mode  of  dealing  with 
these  corporations,  it  would  complicate  the 
matter  and  add  to  the  legislative  burdens. 
Such  a  construction  of  the  provision  would 
defeat  the  very  thing  this  court  has  declared 
to  have  been  Its  purpose.  It  would  make 
the  provision  a  felo  de  se.  In  view  of  these 
important  considerations,  amply  Justifying 
and  vehemently  calling  for  the  insertion  of 
this  clause  in  the  Constitution,  ought  the 
court  to  add  on  a  lot  more  of  mere  fanciful 
suggestions  of  reasons,  and  give  weight  to 
them  in  the  construction  of  that  clause,  so 
as  to  make  it  mean  what  it  plainly  does  not 
mean,  when  viewed  in  the  light  of  conditions 
which  were  recognized  and  sanctioned  by  it 
and  the  framers  of  the  Constitution  in  which 
it  is  found,  and  such  in  character  as  to  defeat 
what  has  been  declared  to  be  its  object?  If 
lack  of  uniformity  in  municipal  corporations 
of  this  class  was  regarded  by  the  people  as  an 
evil  which  they  desired  to  eradicate,  is  it 
not  strange  that,  having  the  power  to  annul 
all  the  special  charters  then  existing,  diflPer- 
ing  from  one  another  even  more  than  one  star 


ditfers  from  another,  they  did  not  do  im>,  bnt» 
on  the  contrary,  expressly  declared  that  all 
these  laws  in  force  at  the  adoption  of  the 
Constitution  should  remain  in  force  until  al- 
tered by  the  Legislature?  Matters  of  this 
kind,  bearing  on  the  question  of  intention, 
are  not  fancies,  conjectures,  or  surmises. 
They  are  stubborn  facts,  not  to  be  offset,  nor 
the  inferences  arising  from  them  overcome^ 
by  groundless  suggestions  of  other  considera* 
tiona. 

To  me^  therefore,  it  is  perfectly  clear  that, 
by  the  amendment  in  question,  the  council  of 
the  town  of  Point  Pleasant  acquired  the  sole 
power  to  grant  or  refuse  licenses  of  all  kinds, 
unless  the  exercise  of  that  power  would  have 
been  Inconsistent  with  some  law  of  the  state 
other  than  any  provision  of  the  Constitution 
to  which  attention  has  been  directed,  and 
other  than  chapter  47  of  the  Code.  Whether 
it  is  or  not,  I  have  no  occasion  to  inquire, 
since  my  declared  purpose  in  writing  on  this 
branch  of  the  case  is  now  fully  accomplished, 
namely,  the  statement  of  reasons  for  neither 
concurring  in  certain  views  expressed  by 
Judge  Miller,  nor  allowing  them  to  pass  un* 
challenged.  Whether  the  amendment  made 
by  the  circuit  court  in  1883  is  inconsistent 
with  any  law  of  the  state  is  not  a  constitu- 
tional question,  but  one  of  legislative  inten- 
tion to  be  ascertained  from  a  view  of  the 
statutes. 

As  chapter  40  of  the  Acts  of  1891  clearly 
vested  in  the  council  of  the  town  of  Point 
Pleasant  sole  power  to  grant  licenses  for  the 
sale  of  intoxicating  liquors,  the  license  grant- 
ed by  It  to  the  defendant  Harden  was  valid. 
In  holding  it  invalid,  the  circuit  court  of 
Mason  county  erred,  and  as  the  validity  of 
his  license  is  the  only  question  in  the  case^ 
this  conclusion  not  only  reverses  the  Judgment 
and  sets  aside  the  verdict,  but  finally  disposes 
of  the  case,  under  the  operation  of  a  rule 
lately  declared  by  this  court  in  Ruffner  Broa. 
Y.  Insurance  Co.,  63  S.  E.  943,  and  other  cases. 

McWHORTBR  and  MILLER,  JJ.,  dlnait» 
reserving  the  right  to  file  optniona 

■■*"™'  aft  N.  c.  Be) 

BOWSER  et  al.  v.  WBSCOTT.* 

(Supreme  Court  of  North  Carolma.    Sept.  17» 
1907.) 

1.  Public  Lands— Lands  of  Stais— Bntbt-^ 

PSOTBST— NATUSB    OF    PbOCKEDINOS. 

A  protest  against  an  entry  on  land  allured 
to  belong  to  the  state  as  authorized  by  Revisal 
1905,  S  1709  et  seq.,  is  not  a  civil  action  to 
try  title  to  land,  but  is  a  special  proceeding  un- 
der the  entry  laws  to  ascertain  if  the  entryman, 
80  far  as  the  protestant  only  is  concerned,  is 
entitled  to  enter  the  land  described  in  the  entry. 

2.  SAln!^— BuBDEN  of  Proof. 

Revisal  1905,  S  1709,  provides  that,  if  any 
person  shall  claim  title  to  or  interest  in  land 
covered  b^  an  entry,  he  shall,  within  the  time 
of  advertisement  provided  in  the  previous  sec- 
tion, file  his  protest  in  writing  with  the  entry 
taker  against  the  issuing  of  a  warrant  thereon, 
whereupon  the  claimant  on  notice  bv  the  derk 
shall  appear  at  the  next  term  of  the  superior 

*8e«  nots  at  end  of  cam. 
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court,  and  show  cause  why  his  entry  shall  not 
be  declared  inoperative  and  void.  Held  that, 
where  a  protest  is  filed  under  such  section,  the 
burden  of  proof  is  on  the  entryman  to  show  that 
the  land  was  unappropriated  and  subject  to  en- 
try as  against  the  protestant  at  the  time  his  en- 
try was  made. 
Walker  and  Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Ck>iirt,  Dare  Ck>!mty; 
W.  R.  Allen,  Judge. 

Protest  by  Crlssie  Bowser  and  another 
against  an  entry  made  by  George  T.  We8(*ott 
on  land  alleged  to  belong  to  the  state,  under 
Revisal  1905,  §  1709  et  seq.  From  a  Judgment 
in  favor  of  the  entryman,  protestanta  appeal 
Reversed. 

D.  M.  Strlngfield  and  Ward  &  Grimes,  for 
appellants.    W.  M.  Bond,  for  appellee. 

BROWN,  J.  It  is  contended  by  the  learned 
counsel  for  the  enterer  that  there  are  admis- 
sions in  the  record  that  the  protestants  have 
no  title  to  the  land  entered,  and  that  under 
the  ruling  in  Johnson  v.  Wescott,  1S9  N.  a 
29,  51  S.  EL  784,  the  protest  should  be  dis- 
missed and  the  enterer  permitted  to  take  out 
his  grant  We  fail  to  find  any  such  admission 
in  the  record.  It  is  admitted  that  the  pro- 
testants on  the  trial  (ailed  to  connect  them- 
selves by  evidence  with  the  possession  of 
Ben  Etheridge,  Barbara  Frost,  or  Ned  Bow- 
ser; but  that  Is  far  from  being  an  admission 
of  record  that  protestants  have  no  title' or 
possession  of  the  land  in  controversy,  and 
that  it  is  open  to  entry.  The  evidence  tends 
to  prove  that  protestants  are  in  actual  pos- 
session of  the  land  and  were  at  the  time  the 
entry  was  made;  that  there  was  a  field  cul- 
tivated on  it  in  1871;  that  Barbara  Frost 
cleared  the  land  and  was  in  actual  posses- 
sion of  it  for  25  years;  that  Ben  Btheridge 
moved  on  the  land  30  years  ago;  and  that 
Ned  Bowser  had  been  cutting  all  over  the 
land  for  the  same  length  of  time.  There  is 
other  evidence  which  It  is  unnecessary  to 
discuss  in  the  view  we  take  of  the  case. 
B*urther  reflection  convinces  us  that  we  should 
adhere  to  our  decision  in  Walker  v.  Carpenter 
(at  last  term)  144  N.  O.  — ,  57  S.  E.  461, 
by  which  the  burden  of  proof  is  placed  upon 
the  enterer  to  show  at  least  so  far  as  the 
IHX»testant  is  concerned  that  the  land  is  un- 
appropriated and  open  to  entry.  The  question 
had  never  been  presented  before,  nor  any- 
thing analogous  to  it  that  we  can  find.  We 
therefore  cannot  '^travel  with  ease  along  the 
highway  of  precedent,"  and  must  be  guided 
by  what  we  think  is  a  proper  construction 
of  the  statute  and  the  evident  intent  of  ttie 
Cteneral  Assembly  in  enacting  it  It  is  a 
source  of  satisfaction  to  feel  that  If  we  are 
in  error  that  body  will  doubtless  correct  it  in 
due  season. 

In  the  first  place,  let  it  be  understood  that 
we  do  not  Intend  to  reverse  the  ordinary  rule 
of  proof  in  an  action  to  try  title  to  land,  as 
this  is  not  a  civil  action  within  the  meaning 
of  the  statute.  It  is  a  simple  proceeding  un- 
der the  entry  laws  to  ascertain  if  the  enterer^ 


60  far  as  the  protestant  only  Is  concemedt 
has  a  right  to  enter  the  land  described  in 
the  entry.  It  is  well  to  note  the  history  of 
the  protest  section  of  the  entry  laws  as  hidi- 
cating  the  purpose  of  the  General  Assembly 
to  relieve  what  wsjb  possibly  a  hardship  up- 
on many  landowners  of  the  state,  for  it  is 
fundamental  that  a  statute  should  be  so  con- 
strued, if  reasonably  possible,  as  to  give 
effect  to  the  remedy  intended.  Prior  to  the 
amendment  to  the  entry  laws,  when  the  pro- 
test proceedings  were  introduced,  an  entry 
could  not  be  protested.  The  first  enterer,  by 
paying  the  small  stipend  required  by  the 
statute,  after  survey,  secured  his  grant  from 
the  state,  and  became  the  prima  facie  owner 
of  the  land.  The  person  who  contested  his 
right  had  to  bring  suit  to  vacate  and  set  aside 
the  grantf  or,  if  sued  himself,  after  the 
grant  had  been  put  in  evidence,  had  still  to 
assume  the  burden  of  making  out  an  inde- 
feasible title.  And  this  is  the  law  now  where 
the  grant  has  been  Issued  and  legal  proceed* 
ings  commenced.  Thus  it  was  In  the  power 
of  land  speculators  to  enter  lands  generally 
without  the  least  lnvestigati<m  of  the  owna> 
ship,  and,  by  paying  a  mere  pittance  for 
their  grants,  to  put  the  apparent  owners  and 
possessors  of  the  lands  to  proof  of  their  title. 
If  they  failed  upon  some  slight  technicality, 
these  enterprising  land  hunters  acquired  title. 
This  condition  of  the  law  continued  from  the 
earliest  times  up  to  1888,  wh^  for  the  first 
time  the  rl^^t  to  protest  an  entry  was  given, 
and  provision  made  for  establishing  in  the 
superior  court  the  rights  of  the  enterer  before 
grant  issued.    Section  2765  of  the  Cknle. 

We  are  unable  to  find  any  trace  of  such 
proceeding  in  the  legislation  of  the  state 
prior  to  that  time.  When  the  state  had  large 
bodies  of  public  lands  open  to  entry,  the  old 
law  worked  no  great  hardship,  for  the  loca- 
tion of  those  lands  was  well  known;  but 
now  that  the  state  owns  practically  no  bodies 
of  land  that  are  open  to  entry,  only  timber 
hunters,  and  not  the  state,  are  benefited  by 
adhering  to  it  By  incurring  the  trifling 
cost  of  an  entry,  and  without  incurring  any 
expense  whatever  of  investigating  titles,  the 
enterer  was  enabled,  not  only  to  put  the 
owner  of  land  to  the  great  expense  and  bur- 
den of  demonstrating  the  title  in  court,  but 
to  avail  himself  of  any  defect  which  lapse 
of  time,  death  of  witnesses,  or  lost  deeds 
and  records  may  occasion.  To  remedy  this 
great  hardship  must  have  been  the  purpose 
of  the  General  Assembly  in  adopting  the  pro- 
visions of  the  Code  of  1883.  What  else 
could  have  been  the  prompting  motive  for 
such  legislation?  If  we  still  place  upon  the 
protestant  the  burden  to  make  out  his  title 
in  order  to  defeat  a  simple  entry,  it  seems 
to  us  we  defeat  the  only  purpose  of  the  act, 
for  the  protestant  then  is  in  no  better  posi- 
tion in  contesting  an  entry  than  he  would 
he  in  seeking  to  vacate  and  set  aside  a  grant 
A  grant  is  the  solemn  deed  of  the  state  un- 
der its  great  seal,  and  he  who  attacks  it 
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and  neeks  to  vacate  it,  should  ajBsnine  the 
burden  of  proof,  for  the  presumption  is  that 
the  sovereign  owns  the  land  she  undertakes 
to  convey.  But,  while  It  is  presumed  the 
state  once  owned  the  lands  within  its  borders, 
there  is  no  presumption  that  It  remains  va- 
cant and  is  open  to  entry.  Laying  an  entry 
is  the  act  of  the  enterer,  and  not  the  act  of 
the  state,  and  there  Is  no  pr^umption  that 
the  lands  he  appropriates  are  open  to  entry. 
'*So  far  as  the  state  is  concerned,  it  is  a 
matter  of  indifference  who  appropriates  the 
land,  provided  it  to  be  paid  for."  Ashley  v, 
Sumner,  57  N.  C.  123.  "It  is  not  material 
to  the  state  what  vacant  land  is  granted; 
but  such  entries  are  not  allowed  to  Interfere 
with  the  rights  of  other  citizens."  Pearson, 
C.  J.,  in  McDiarmid  v.  McMillan,  58  N.  0.  31. 
We  quote  these  extracts  for  the  purpose  of 
showing  the  state's  indifference  to  entries 
of  land,  while,  on  the  contrary,  the  interests 
of  the  citizen  possibly  gave  him  a  very  lively 
interest  In  them.  It  was  therefore  we  think 
In  the  interests  of  the  citizens  who  own  and 
occupy  land  that  the  act  of  1883  was  enacted 
to  the  end  that  the  right  to  make  the  entry 
may  be  established  before  a  grant  is  issued. 
This  act  was  repealed  by  the  next  General  As- 
sembly and  the  old  law  restored.  Chapter 
132,  p.  199.  Acts  1885.  But  we  find  that  the 
General  Assembly  of  1891  repealed  the  i*e- 
pealing  act,  leaving  the  law  as  enacted  in 
the  Code  of  1883,  and  as  it  now  appears  In 
the  Revlsal  of  1905.  We  can  see  no  reason 
for  restoring  the  act  of  1883  unless  it  was  in 
some  measure  intended  to  protect  a  bona  fide 
claimant  and  possessor  of  land  against  the 
hardships  entailed  by  indiscriminate  entries 
and  to  compel  careful  investigation  before 
making  entries.  If  we  still  place  the  onus  pro- 
bandi  on  the  protestant  In  his  contest  with 
the  enterer,  the  act  of  1883  might  as  well  not 
have  been  restored. 

It  Is  contended  that  we  are  compelling  the 
enterer  to  prove  a  negative,  to  produce  proof 
exclusively  within  the  knowledge  of  the  pro- 
testant and  practically  to  perform  an  Im- 
possibility by  showing  that  no  one  has  any 
Interest  in  the  land  entered.  The  first  propo- 
sition is  discussed  in  Walker  v.  Carpenter, 
and  we  will  not  repeat  here  what  is  there 
said.  In  that  case  we  attempted  to  analyze 
the  statute  and  to  show  that  by  its  terms 
the  claimant  must  establish  on  the  trial  his 
right  to  enter  the  land.  With  due  deference 
for  the  opinions  of  others,  we  think  it  would 
be  to  entirely  destroy  the  beneficient  pur- 
pose of  the  act  to  hold  that  this  requirement 
can  be  fulfilled  by  putting  in  evidence  a  sim- 
ple entry,  the  ex  parte  act  of  the  one  who 
offers  it 

Neither  are  we  compelling  the  enterer  to 
produce  proof  exclusively  within  some  one 
else's  knowledge  or  to  perform  an  Impossl* 
bility.  The  notice  required  by  the  act  is 
intended  to  inform  the  neighborhood  that  the 
enterer  claims  a  right  to  enter  a  certain  piece 
of  land,  the  boundaries  of  which  are  given. 


If  no  one  protests  against  such  right,  the 
grant  issues  as  a  matter  of  course,  if  the 
statute  in  other  respects  has  been  complied 
with.  If  a  protest  is  filed,  then  the  enterer 
mpst  make  good  his  right  as  against  the  pro- 
testant only,  and  not  against  all  the  world. 
If,  in  response  to  the  notice,  only  one  person 
protests,  the  law  presumes  that  the  enterer 
has  infringed  upon  the  rights  of  no  one  else. 
Under  our  present  registration  act,  which 
bears  the  name  of  our  learned  Brother,  Mr. 
Justice  Connor,  it  is  as  possible  for  the  en-, 
terer  to  run  out  the  adjoining  boundary  of 
the  protestant  and  to  investigate  his  title 
deeds  as  it  is  for  the  protestant  to  do  it  him- 
self. Without  the  registration  law  of  1885 
we  would  be  compelled  to  admit  the  force  of 
the  contention.  Since  then  the  record  of  title 
to  land  is  an  open  book,  free  to  the  examina- 
tion of  all,  and  we  suspect  this  consideration 
had  something  to  do  with  the  passage  of  the 
act  of  1891.  We  think  there  is  a  marked  dis- 
tinction between  this  case  and  the  cases  cited 
In  behalf  of  the  enterer.  McOormick  v.  Mour 
roe,  46  N.  O.  13,  and  Board  of  Education  v. 
Makely,  139  N.  C.  31,  51  S.  E.  784.  The  form- 
er was  decided  30  years  before  the  act  we 
are  construing  was  passed,  and  is  entirely 
consistent  with  what  is  hereinbefore  said  in 
respect  to  the  burden  of  proof  when  a  grant 
is  attacked.  The  case  further  holds  that 
where  there  is  an  exception  in  a  grant  the 
onus  of  proof  lies  upon  the  party  who  would 
take  advantage  of  the  exception,  in  which 
ruling  we  fully  concur.  The  Makely  Case 
was  likewise  an  attack  upon  a  grant  issued 
by  the  state,  and  the  decision  is  In  full  accord 
with  what  we  have  herein  said  in  reject  to 
grants.  In  our  opinion  the  ex  parte  act  of 
an  Individual  is  not  to  be  invested  with  that 
presumption  of  rightfulness  which  attends 
the  act  of  the  state,  and  there  is  nothing  in 
either  case  which  militates  against  this  view, 
as  we  read  them.  We  can  say  the  same  of 
McNamee  v.  Alexander,  109  N.  C.  242,  13 
S.  E.  777,  In  which  this  court  refused  to  en- 
join the  Secretary  of  State  from  issuing  a 
grant  upon  the  ground  that  the  plaintiff  had 
a  complete  remedy  given  by  section  2786  of 
the  Code,  now  section  1748  of  the  Revisal  of 
1905.  In  conclusion  we  will  say  that  in  ad- 
hering to  our  former  opinion  we  are  not 
laying  down  a  rule  of  proof  of  our  own  in- 
vention, but  are  giving  effect  to  legislation 
which  has  never  been  construed  before.  The 
effect  of  the  decision  can  only  be  to  make 
those  who  undertake  to  enter  land  more 
particular  in  making  a  preliminary  investiga- 
tion of  the  title  to  the  land  they  seek  to  ap- 
propriate. 
New  trlaL 

WALKER,  J.  (dissenting).  The  case  shows 
that  the  protestants,  who  are  the  nomin- 
al, and,  as  I  think,  the  real  and  substan- 
tial, plaintiffs  in  the  record,  failed  to  show 
that  they  had  any  title  to  or  interest  in  tbe 
land,  or  to  prove  any  facts  upon  which  they 
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could  base  a  claim  thereto.  The  presiding 
Judge  ruled,  first,  that  the  protestants  must 
show  title  or  Interest  In  order  to  get  a  stand- 
ing in  court;  and,  second,  that  they  must 
take  the  burden  of  proving  that  the  land  was 
not  the  subject  of  entry.  It  is  Impossible  for 
me  to  perceive  why  both  rulings  were  not  cor- 
rect The  first  is  plainly  In  accordance  with 
the  very  words  and  requirements  of  the  stat- 
ute, for  it  is  expressly  provided  therein,  as 
a  condition  precedent  to  the  right  to  fild 
and  maintain  a  protest,  that  the  protestants 
shall  have,  or  at  least  claim,  title  to  or  in- 
terest in  the  land  covered  by  the  entry,  and 
this  requirement  is  introduced  by  strict  words 
of  condition.  "If  any  person  shall  claim 
title  to  or  an  Interest  in  the  land  covered 
by  the  entry,  he  shall  file  his  protest  in  writ- 
ing." Revlsal  1905,  $  1709.  The  protestants 
have  therefore  failed  to  show  themselves 
qualified  to  contest  the  right  of  the  defendant 
under  his  entry.  In  their  protest  they  assert 
that  they  are  the  owners  of  the  land,  but 
there  was  no  evidence  of  this  fact  in  the 
case,  although  they  attempted  to  establish  it. 
The  claim  of  the  protestant  must,  of  course, 
be  bona  fide,  and  the  evidence  must  in  some 
way  connect  him  with  the  title  or  interest. 
The  case  might  well  end  here,  I  think,  with 
an  affirmance  of  the  Judgment,  as  to  my  mind 
at  least  nothing  is  clearer  than  that  by  the 
explicit  language  of  the  statute  the  protestant 
must  have  an  interest  in  the  controversy  and 
for  a  very  good  reason.  The  state  is  con- 
cerned only  to  protect  those  who  have  acquir- 
ed vested  rights  or  interests  in  her  lands, 
and,  where  no  such  private  Interest  exists,  her 
policy  is,  and  ever  has  been,  to  encourage 
the  entry  of  lands,  so  that  they  may  be 
cultivated,  improved,  and  enhanced  in  val- 
ue, and  thereby  increase  its  wealth  and  pros- 
perity. It  surely  was  not  Intended  to  pro- 
mote a  litigious  or  vexatious  spirit  among  the 
people  by  permitting  any  interloper,  who  may 
imagine  that  he  has  a  grievance  against  his 
neighbor,  to  attack  the  validity  of  his  entry. 
The  state  does  not  seek  to  encourage  litiga- 
tion of  that  kind.  Its  well-settled  policy 
has  been  the  reverse  of  it  "Interest  reipub- 
licce,  ut  sit  finis  lltlum." 

The  onus  of  proof  was  properly  placed  upon 
the  protestant  by  the  court.  It  has,  perhaps, 
been  truly  said  in  regard  to  the  burden  of 
proof  that  there  Is  no  one  rule,  or  set  of  har^ 
monious  rules,  which  furnish  a  sure. and  uni- 
versal test  for  the  solution  of  any  given  case, 
and  that  there  is  not  and  cannot  be  any  gen- 
eral solvent  for  all  cases.  But  certain  gen- 
eral principles  have  been  recognized  as  af- 
fording sufficient  aid  in  determining  upon 
whom  should  rest  the  burden  of  proof.  In  view 
of  the  particular  nature  of  the  case  under 
consideration.  Some  of  the  more  important 
ones  may  be  thus  enumerated:  (1)  He  who 
alleges  an  affirmative  must  take  the  burden 
of  proving  it  Millsaps  v.  McCormlck,  71 
N.  C.  531;  Bdmonston  v.  Shelton,  49  N.  0. 
^1 ;  Hinson  v.  King,  50  N.  G.  393 ;   Coving- 


ton V.  Leak,  65  N.  C.  594.'  (2)  He  who  asserts 
the  existence  of  a  fact  essential  to  his  suio 
cess  must  establish  it,  even  though  it  may  be 
alleged  in  a  negative  form.  Willett  v.  Rich, 
142  Mass.  856,  7  N.  B.  776,  56  Am.  Rep.  684; 
Nash  V.  Hall,  4  Ind.  444.  (3)  When  a  fact 
la  peculiarly  within  the  knowledge  of  a  party, 
or  the  evidence  which  will  show  it  Is  more 
available  to  him,  or  he  has  more  means  of 
knowledge  concerning  the  fact  to  be  establish- 
ed than  the  other  party,  he  must  assume  the 
burden  of  proving  it  State  v.  Privett,  49  N. 
C.  103;  Cook  v.  Gulrkin,  119  N.  O.  17,  25  S. 
E.  715,  and  cases  dted.  And  this  is  said  to 
be  tme  even  if  the  proposition  involved  be 
negative  instead  of  affirmative.  Robinson  v. 
Robinson,  51  lU.  App.  817.  (4)  Where  the 
burden  of  proof  is  may  be  determined  by  con- 
sidering which  of  the  parties  would  succeed 
if  no  evidence  was  <^ered  and  by  the  effect 
of  striking  from  the  record  the  allegation  to 
be  proved.  The  onus  is  on  the  party  who 
under  such  a  test  would  fall.  16  Cyc.  p,  932; 
Porter  v.  Sill,  63  Miss.  357 ;  Martin  v.  Macey, 
4  Ky.  Law  Rep.  625.  (5)  The  burden  of  proof 
is  on  the  party  alleging  a  breach  of  duty  or 
the  commission  of  a  wrong,  even  though  it  in- 
volves a  negative,  so  It  has  been  said.  Baird 
V.  Brown,  28  La.  Ann.  842.  The  foregoing 
rules  are  supported  by  Stephen's  Digest  of 
Evidence  (May'a  Ed.  of  1886)  pp.  143,  144, 
145,  146,  and  notes.  There  are,  of  course, 
other  rules  to  the  same  effect  which  might 
also  be  considered,  but  those  mentioned  win 
suffice  it  seems  to  me  in  this  case  to  de- 
termine upon  whom  Is  the  burden  of  proof. 
The  affirmative  of  an  allegation  is  not  al- 
ways determined  by  its  form.  Here  the 
protestants  allege  that  the  entry  is  void, 
because  the  lands  were  not  the  subject  of 
entry.  The  allegation  would  be  precisely 
the  same  if  he  had  said  that  the  entry  was 
not  valid  and  thus  expressed  the  Idea  neg- 
atively. But  this  does  not  destroy  its  af- 
firmative character,  no  more  than  the  same 
kind  of  change  In  the  form  of  an  allegation 
that  a  deed  or  other  Instrument  is  void.  The 
statute  says  that,  when  the  protest  Is  filed, 
a  notice  shall  issue  to  the  enterer  to  show 
cause,  not  why  his  entry  is  valid,  or  why  he 
should  have  a  grant,  as  the  court  virtually 
construes  it  but  ''why  his  entry  shall  not  be 
declared  Inoperative  and  void."  This  lan- 
guage clearly  implies  that  the  law  regards  It 
as  prhna  facie  valid  if  the  formalities  re- 
quired by  the  statute  have  been  observed,  as 
was  the  case  here,  because  the  law  will  never 
presume  a  wrong,  and,  upon  the  baro  entry 
without  any  proof  whatever,  adjudge  that 
the  enterer  has  violated  the  law  by  laying 
his  entry  on  land  not  vacant  or  otherwise  not 
subject  to  entry;  nor  will  it  "declare*'  an 
act,  which  is  apparently  valid,  to  be  void 
without  some  proof  of  its  invalidity.  It  pro- 
ceeds upon  proof,  and  not  upon  mere  conjec- 
ture, and  gratuitously  imputes  evil  to  no  man. 
It  presumes  innocence  of  wrong,  until  there  Is 
evidence  to  the  contrary,  and  it  will  assume 
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that  an  entry  which  has  not  the  appearance 
of  any  wrong,  but  which,  on  the  contrary, 
has  been  shown  to  have  been  made  according 
to  the  prescribed  forms  of  the  law,  is  rightful, 
and  for  this  and  other  sufficient  reasons  it 
Eeqolres,  not  that  it  shall  be  yalldated  by 
proof  from  the  enterer,  bnt  that  he  should 
show  cause  why  it  should  not  be  invalidated 
by  proof  from  the  protestant.  Is  there  any 
precedent  in  the  books  for  a  court  to  declare, 
or  to  decree  (which  is  in  effect  the  same 
thing),  an  act  which  is  apparently  valid  to  be 
void,  without  at  least  some  proof  of  its  in- 
validity? If  there  is.  It  reverses  the  very  el- 
ementary principle  of  all  Judicial  procedure. 
I  am  unable  to  see  any  practical  difference 
between  this  case  and  McCJormlck  v.  Monroe, 
46  N.  C  13,  and  Board  of  Education  v.  Make- 
ly,  139  N.  a  81,  51  S.  E.  784.  In  the  last 
case,  at  page  35  of  139  N.  O.,  at  page  786  of 
51  S.  E.,  we  said:  "This  is  not  an  action 
to  recover  the  realty,  but  is  brought  for  the 
avowed  purpose  of  removing  a  cloud  from 
the  plaintiffs'  alleged  title,  and  for  that 
purpose  to  have  vacated  and  canceled  the 
grant  issued  by  the  State  to  the  defendant 
Plaintiffs  are,  therefore,  as  we  have  said, 
the  actors,  and  they  allege  the  affirmative  of 
the  issue  to  be  the  truth  of  tbe  matter."  The 
opinion  of  Pearson,  J.,  in  McCormick  v. 
Monroe,  seems  to  have  a  direct  bearing  upon 
this  important  question.  In  that  case  the 
defendant,  in  attacking  a  grant,  relied  upon 
an  exception  in  it,  upon  the  ground  that  the 
land  described  in  the  exception  had  previous- 
ly been  entered  and  granted.  The  learned 
Judge  said:  "The  only  question  is:  Upon 
whom  does  the  onus  lie?  Clearly  upon  the 
defendant"  And  again :  '*This  is  but  an  in- 
stance of  the  familiar  rule  that  the  afhrma- 
tive  must  be  proved."  A  reading  of  that 
opinion  will  show  that  practically  the  same 
question  was  involved  as  we  have  in  this 
case.  He  further  says:  "Another  view  of 
the  subject  may  be  taken.  Suppose  no  part 
of  the  land  had  been  previously  granted.  If 
the  onus  be  on  the  plaintiff  (the  enterer  and 
grantee),  he  can  never  recover  one  acre  of  it, 
yet  it  is  admitted  that  he  is  entitied  to  250 
acres  of  it  *  *  *  It  is  settled  that,  where 
the  land  is  the  subject  of  entry,  the  grant 
is  voidable  (if  attacked  directly  for  fraud, 
irregularity,  etc.)-  Where  the  land  is  not 
the  subject  of  entry,  the  grant  is  void,  and 
n:ay  be  so  treated  in  ejectment  or  tres- 
pass." But  the  burden  is  always  upon  the 
party  who  attempts  to  assail  it,  as  Judge 
Pearson  demonstrates,  by  applying  one  of 
the  cardinal  maxims  of  the  law,  and  he  at- 
taches no  importance  to  the  fact  that  a  grant 
bad  actually  issued  upon  the  entry.  It  Is  the 
fact,  upon  which  the  attack  is  based,  to  wit, 
d  previous  entry  or  grant,  that  must  be  estab- 
lished by  him  who  affirms  the  invallUity  of 
the  subsequent  grant,  or  who  would  except 
any  part  of  the  land  from  the  operation  of 
the  grant  or  from  its  general  description  by 
reason  of  the  existence  of  that  fact    This 


ophilon  of  Judge  Pearson  has  been  approved. 
Qudger  ▼.  H^isley,  82  N  0.  481;  King  v. 
Wells,  94  N.  Ca  344;  Dugger  v.  McKesson, 
100  N.  a  11,  6  B.  E.  746;  Midgett  v.  Wharton, 
102  N.  a  14,  8  S.  E.  778,  Manufacturhig 
Co.  T.  Frey,  112  N.  a  161,  16  S.  B.  902. 
Many  other  cases  might  be  cited  Illustrating 
and  ttifordng  the  same  rule,  bnt  those  we 
have  selected  will  suffice  to  show  that  when 
a  party  attacks  an  entry  or  grant  because 
the  land  described  in  it  has  been  previously 
entered  or  granted,  or  because  it  Is,  for  any 
other  reason,  not  the  subject  of  entry,  he 
must  prove  it,  or  fail  in  his  suit  There  is 
no  presumption  that  land  has  been  previous- 
ly entered  or  granted.  If  there  is  any  pre- 
sumption at  all  in  such  cases,  it  is  precisely 
the  other  way,  namely,  that  it  has  not  been. 
It  is  for  this  reason,  among  others,  that  we 
unanimously  decided  in  Board  of  Education 
V.  Makely,  139  N.  a  31.  51  S.  B.  784,  that 
where  the  plaintiff  claimed  that  a  grant  was 
void  and  should  be  canceled  because  it  con- 
veyed swamp  land,  which  was  not  the  sub- 
ject of  entry,  the  burden  was  upon  him  to 
show  it;  and  that  case  was  not  ejectment, 
but  the  suit  was  brought  by  the  board  of 
education,  acting  for  and  representing  the 
state  in  its  sovereign  capacity*  to  set  aside 
the  grant  The  two  cases  may  perhaps  be 
distinguished  by  reason  of  a  slight  differ 
ence  in  their  facts,  but  the  principle  unde^ 
lying  them  cannot  be.  It  has  always  been 
understood  that  where  a  grant  is  assailed 
because  it  was  based  upon  an  entry  which 
in  its  turn  was  laid  upon  land  not  vacant, 
the  burden  is  upon  the  party  assailing  the 
grant ;  and  the  decision  in  this  case,  it  seems 
to  me,  shakes  the  foundation  of  all  the  law 
upon  this  question  which  has  heretofore  been 
considered  as  settled.  In  Whitney  v.  Moi^ 
row,  50  Wis.  197,  6  N.  W.  494,  the  right  of 
the  plaintiff  to  recover  depended  upon  the 
question  whether  the  land  had  been  entered 
or  occupied  in  1828,  and  the  court  said  that, 
in  the  absence  of  proof.  It  could  not  be  held 
that  it  had  been  so  occupied,  and  as  the  ex- 
istence of  that  fact  was  essential  to  the 
plaintiffs*  success  they  should  have  proved 
it  under  the  general  rule  *'that  the  obliga- 
tion of  proving  any  fact  lies  upon  the  party 
who  substantially  asserts  the  affirmative  of 
the  issue."  That  case  seems  to  furnish  a 
clear  and  striking  analogy  to  the  one  we  now 
have  in  hand. 

The  second  of  the  principles  above  stated, 
that  he  who  asserts  the  existence  of  a  fact 
essential  to  his  success  must  prove  it  is 
clearly  applicable  to  this  case,  as  the  pivotal 
fact  asserted  here  is,  that  the  land  was  not 
vacant  and  this  rendered  the  entry  void. 
The  same  may  be  said  of  all  the  above  re- 
maining rules.  It  must  be  remembered  that 
the  statute  requires  the  protestant  to  show 
that  he  has  a  title  or  interest;  and  whether 
he  has  or  not  is  peculiarly  and  necessarily 
within  his  own  knowledge,  and  the  evidence 
to  establish  that  fact  is  more  available  tn 
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bim  tban  to  his  adversary.  The  plaintiffs 
actually  allege  in  the  protest  that  they  are 
the  owners  of  the  land. 

As  to  the  fourth  of  the  rules  enumerated* 
it  may  be  said  that,  if  no  evidence  is  offer- 
ed in  the  case,  the  protestant  must  fail,  as 
the  entry  being  regular  in  form,  under  the 
statute,  there  is  no  presumption  against  it, 
and,  there  being  no  proof  of  the  fact  that 
the  land  was  not.  vacant,  there  is  nothing 
upon  which  a  Judgment  for  the  protestant 
can  be  based.  Finally,  the  law  never  pre- 
sumes a  wrong,  but  its  maxim  is  that  all  acts 
are  taken  to  have  been  rightly  and  regularly 
done.  "Omnia  prtesumuntur  rite  esse  acta." 
Under  this  maxim  the  formal  requisites  of  the 
statute  having  been  complied  with,  the  enter- 
er  will  not  be  presumed  to  have  committed 
the  wrong  of  having  entered  land  which  was 
not  vacant.  The  entry  of  land  under  such  cir- 
cumstances would  be  not  only  a  legal  but  a  mo- 
ral wrong,  and  the  law  never  Imputes  wrong, 
and  surely  never  convicts  of  it,  until  some 
proof  is  forthcoming  from  the  accuser.  The 
enterer  therefore  has  made  out  a  prima  facie 
case,  which  must  stand  until  overthrown  by 
proof  coming  from  the  protestants. 

But  the  crucial  test  in  this  case  is  that 
the  law  will  not  require  an  impossibility  of 
any  one.  ''Lex  non  cogit  ad  impossibilia." 
It  does  not  seek  to  compel  a  man  to  do  that 
which  it  must  know  he  cannot  possibly  per- 
form. Broom's  Legal  Maxims  (6th  Am.  Ed.) 
p.  184.  How  can  the  enterer  show  that  the 
land  was  vacant  or  had  not  been  entered? 
The  protestant  can  easily  show  that  he  has 
acquired  the  title  by  entry  and  grant,  or  in 
some  other  way,  or  even  that  it  had  been  en- 
tered by  another  than  himself,  if  that  were 
sufficient  under  the  statute;  but  the  enterer 
would  be  compelled  to  survey  every  entry  and 
grant  recorded  in  the  register's  office,  and  even 
then  he  would  not  have  exhausted  all  the 
proof  of  this  requisite  fact,  for  the  state's 
title  to  the  land  may  have  been  acquired  by 
another,  or  lost  by  It,  in  some  other  manner. 
How  can  it  be  successfully  denied  that  to  do 
this  is  practically  impossible?  Again,  if  we 
compare  the  ability  of  the  two  litigants  to 
adduce  evidence  in  the  case,  we  find  that 
the  Protestant's  greatly  exceeds  that  of  the 
enterer.  He  is  required  to  show  only  his 
own  title  to,  or  interest  in,  the  land  covered 
by  the  entry,  and  every  man  is  conclusively 
presumed  to  be  prepared  with  proof  of  that 
kind,  because  his  interest  is  surely  enlisted 
.on  that  side.  The  law  therefore  charges 
him  with  knowledge  of  his  own  title  and  of 
all  the  facts  which  could  tend  to  establish 
it  Every  reason  that  can  be  suggested 
would  seem  to  demonstrate  that  the  pro- 
testant is  the  party  who  must  assume  the 
burden  of  proof  in  such  a  case  as  this  one. 

The  provision  of  the  statute  that  the  en- 
terer shall  set  forth  the  lines  or  boundaries 
of  adjoining  tracts  in  his  entry  should  count 
for  nothing,  for  the  land  may  be  so  located  as 
to  be  sufficiently  described  under  the  statute, 
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by  natural  boundaries,  and,  besides,  the  prox- 
imity of  land  which  has  already  been  granted 
to  the  tract  In  question  has  no  tendency  in 
law  to  show  that  the  latter  was  not  vacant 
when  entered.  Nor  can  I  attach  any  Import- 
ance to  the  argument  that  the  enterer  Is  the 
actor,  for  the  reason  that  lie  asserts  his  right 
to  enter  the  land.  The  conclusive  answer  is 
that  he  has  already  entered  it,  and  the  prot- 
estant seeks,  in  this  proceeding,  to  have  "the 
entry  declared  inoperative  and  void,"  to  use 
the  language  of  the  statute.  He  Is  therefore 
the  aggressor,  or  the  one  who  affirms  the  in- 
validity of  the  entry,  and  he  should  by  every 
rule  of  law  and  justice  be  required  to  prove 
it  In  McNamee  v.  Alexander,  109  N.  C.  246, 
18  S.  E.  777,  this  court,  in  a  similar  suit  to 
vacate  an  entry,  placed  the  burden  of  proof 
upon  the  plaintiff  who  attacked  it 

It  is  indeed  strange  that  we  should  dis- 
agree as  to  whether  the  enterer  showed  any 
title  to  or  interest  in  the  land  in  dispute. 
"It  was  admitted  that  the  protestants  could 
not  connect  themselves  with  the  possession  of 
Ben  Etberidge,  Barbara  Frost,  or  Neal  Ben- 
son, so  far  as  it  had  been  shown."  Indeed,  no 
possession  was  shown  which  operated  to  rip- 
en a  title  in  any  one,  whether  protestants  con- 
nected themselves  with  the  possession  or  not 
It  must  be  borne  in  mind  that  here  the  only 
attempt  was  to  show  title  by  possession  under 
color.  How  then  can  the  Ck)nnor  act  of  legis- 
lation apply?  Would  an  investigation  of  the 
books  show  who  had  been  in  possession?  And 
right  here  let  us  inquire  why  the  burden 
should  be  put  upon  the  enterer,  even  if  the 
books  did  disclose  the  title.  Is  it  not  much  eas- 
ier for  the  protestant  to  carry  the  burden,  as 
he  is  perfectly  familiar  with  his  own  title? 

And,  again,  the  proof  of  title  may  be 
mixed,  depending  partly  upon  grants  or  deeds 
and  partly  upon  possession,  estoppel,  and 
other  elements  which  go  to  make  up  a  good 
title.  When  the  enterer  lays  his  entry,  he 
acquires  an  equitable  title  to,  or  at  least 
an  Interest  In  or  right  to,  the  land  (Plem- 
mons  V.  Fore,  37  N.  C.  312),  which  is  some- 
times denominated  an  inchoate  right  or 
equity,  and  which  may  be  assigned  and  which 
Is  regarded  as  a  valuable  one  and  protected 
by  the  law  as  much  so  as  any  other  vested 
right  or  estate  (Bryan  v.  Hodges,  107  N.  G. 
492,  12  S.  E.  430),  and  which  according 
to  ordinary  rules  can  only  be  defeated  by 
showing  a  better  right  in  another.  Even  a 
subsequent  enterer  and  grantee  must  take 
the  burden  of  showing  a  superior  right  as 
against  a  prior  entry,  even  when  no  grant 
has  issued  thereon.  It  is  a  great  mistake  to 
suppose  that  the  title  to  all  the  public  lands 
of  the  state  have  passed  out  of  it  by  entry 
and  grant  or  in  any  other  way.  The  reports 
of  the  Secretary  of  State,  which  are  public 
documents  and  of  which  we  take  judicial 
notice,  will  show  the  contrary.  State  v. 
Railroad,  141  N.  C.  846.  54  8.  B.  294.  The 
presumption,  therefore,  that  any  lands  enter- 
ed are  vacant,  still  prevails,  and  we  can  find 
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DO  case  iB  which  It  bai  even  been  intimated 
that  this  presumption  has  ceased  to  operate, 
and  we  know  of  no  reason  why  it  should  not 
now  have  its  full  force. 

I  concurred  in  the  able  dissenting  opinion 
of  Justice  Hoke  filed  in  Walker  t.  Car- 
penter, 144  N.  a  — ,  til  S.  B.  461,  and  for  the 
reasons  therein  so  clearly  and  forcefully  stat- 
ed, as  well  as  for  those  herein  set  forth  by 
me,  I  am  tmable  to  agree  with  the  majority 
of  the  court  The  great  importance  of  the 
question  involved,  and  the  effect  of  the 
ruling  in  this  case  upon  prior  decisions  of 
this  court,  is  my  only  reason  for  having  said 
anythUig  about  it  That  the  policy  of  the 
state,  which  has  heretofore  been  enforced, 
will  be  defeated  by  this  decision,  seems  to 
me  clear,  and  the  entry  of  the  imbllc  lands 
seriously  embarrassed.  If  not  prevented. 

HOKE,  J.,  concurs  In  the  dissenting  opin- 
ion of  WALKBB,  J. 


NOTB. 
Orants  of  Pvlilie  Xioiids. 

I.   BUVTBT  AND   BUBVKT. 

[a]  (U.  S.  ISlSJi  Act  April,  1783,  c.  2,  open- 
ing the  land  office  and  fixing  the  price  of  land 
at  £10  for  each  100  acres,  and  authorizing  any 
citizen  to  enter  a  claim  for  any  lands,  pro- 
vided such  claim  does  not  exceed  5.000  acres, 
does  not  prohibit  a  person  from  making  several 
entries  amounting  in  the  whole  to  more  than 
6,000  acres,  nor  from  purdiasing  the  rights 
acqaired  by  entries  or  from  uniting  several  en- 
tries in  one  survey  and  patent— Polk  v.  Wen- 
dal,  13  U.  S.  (9  Crancb)  87,  3  L.  Bd.  665. 

[b]  (N.  C.  1802)  Lands  lying  in  one  county 
cannot  Im  entered  in  another  county.— Avery 
V.  Strother,  1  N.  C.  558. 

[c]  (N.  G.  1806)  The  books  of  an  entry  taker 
are  not  notice  of  an  entry  having  l)een  made.— 
Merril    v.  Sloan,  5  N.  0.  121. 

[d]  (N.  G.1817)  No  cases  in  relation  to  the 
entrv  of  vacant  land  are  affected  by  the  act  of 
1778,  except  those  which  arose  from  the  dis- 
continuance of  land  offices.  In  all  other  cases 
the  first  enterer  must  prevail.— McNeil  ▼.  Lew- 
is, 4  N.  a  517. 

Jfi]  (N.  C.  1820)  By  statute  of  1777,  every 
tizen  of  the  state,  or  who  should  become 
such,  was  authorized  to  enter  lands  of  the  state ; 
but  the  statute  required  them  to  subscribe  the 
oath  of  allegiance  l)efore  making  the  entry. 
Held,  that  an  entry  by  one  who  had  not  taken 
such  oath  was  invalid,  and  not  rendered  valid 
by  his  subsequently  taking  the  oath.— Thomp- 
son V.  EIngland,  8  N.  C.  137. 

[fl  (N.G.1820)  So,  where  A.,  beins  eUtiUed 
to  land  by  occupancy,  but  not  entitled  to  enter 
the  same  by  reason  of  his  not  having  taken  the 
oath,  procured  B.  to  enter  the  land  on  his 
claim,  who  did  so,  and  obtained  a  grant  to  him- 
self, on  a  bill  filed  by  A.,  after  having  become 
a  citizen  of  the  state  by  taking  the  oath  of 
allegiance,  it  was  held  that  the  transaction  wbb 
an  evasion  of  the  law.  and  a  fraud  upon  the 
state,  and  that  the  bill  must  be  dismissed.— 
Thompson  v.  England,  8  N.  G.  137. 

[g]  (N.  C.  1820)  A  deputy  surveyor  cannot 
survey  land  entered  by  himself ;  and  if  he  does 
so,  and  another  deputy  fraudulently  makes 
out  a  plot  from  his  field  book,  and  obtains  a 
grant  to  himself  of  the  land,  the  former  will 


not  be  entitled  to  call  upon  the  latter  for  a 
conveyance  of  the  legal  title  to  himself.— Avery 
V.  Walker.  8  N.  G.  140. 

[h]  (N.  G.  1827)  A  grantee  cannot  survey  his 
own  entry.— Greenlee  v.  Tate,  12  N.  G.  300. 

[i]  (N.  G.184^  An  entry  upon  vacant  public 
land  creates  an  equity  which,  upon  payment  of 
the  purchase  money  m  due  season,  entitled  the 
person  entering  to  a  grant  in  preference  to  a 
person  who  has  entered,  and  paid  theprice  in 
the  meantime.— Plemmons  v.  Fore,  3?  N.  G. 
312. 

U]  (N.  G.  1843)  The  act  of  assembly  of  1842, 
giving  until  1845  to  complete  the  title,  by  pay- 
ing the'  price,  under  lapsed  entries  made  since 
1836,  will  not  give  sudi  entries  a  preference 
over   those   made  subsequently   to   such   lapse. 

Xn  which  the  price  is  paid  within  the  time 
wed  by  the  statute.— Bryson  v.  DolMon,  38 
N.  a  138. 

[k]  (N.G.  1845)  An  entry  taker  cannot  ap- 
point a  deputy,  nor  can  the  acts  of  one  in  the 
capacity  of  a  deputy  be  rendered  valid  by  the 
subsequent  acquiescence  of  the  entry  taker  in 
what  he  has  done.— Maxwell  v.  Wallace,  38  N. 
G.  593. 

[1]  (N.  G.  1847)  Where  a  father  made  an  en- 
try of  land  in  his  own  name,  and  afterwards  di- 
rected the  entry  in  his  son's  name,  and  in  the 
meantime  another  entry  was  made,  it  was  held 
that  the  son  was  not  entitled  to  have  a  grant 
to  the  second  enterer  prior  to  his  own  set  aside. 
— Russ  V.  Hawes,  40  N.  G.  18. 

[m]  (N.  G.  1849)  One  who  makes  an  entry, 
and  has  it  surveyed,  cannot  afterwards  shift 
its  location  to  the  detriment  of  a  subsequent 
enterer.— Munroe  v.  McGormick,  41  N.  G.  85. 

[n]  (N.  G.  1849)  Where  B.  made  an  entry  of 
land  prior  to  a  conflicting  entry  made  by  A., 
and  before  B.  discovered  that  the  land  he  enter- 
ed, including  a  rock  quarry,  was  vacant,  he 
had  agreed  to  purchase  part  of  a  tract  of  land 
which  A.  claimed,  and  which  was  supposed  to 
include  the  rock  quarry,  but  in  the  agreement 
the  rock  quarry  was  reserved  to  A.,  it  was  held 
that  this  formed  no  reason  in  equity  why  B. 
should  not  enter  the  rock  quarry,  when  he 
found  it  to  be  vacant.— Allen  v.  Gilreath,  41  N. 
G.  252. 

[o]  (N.  G.  1858)  A  prior  entry,  which  is 
vague,  acquires  no  priority,  as  against  other 
enterers,  until  it  is  made  certain  by  a  survey.— 
Gurrie  v.  Gibson,  57  N.  G.  25. 

[p]  (N.  G.  1858)  A  person  who  makes  a  vague 
and  indefinite  entry  of  land,  which  he  ascer- 
tains does  not  cover  the  land  aimed  at,  cannot 
shift  the  entry  to  another  piece  of  land  which 
was  entered  before  such  attempted  transfer,  es- 
pecially if  he  has  notice  of  the  prior  entry.— 
Ashley  v.  Sumner,  57  N.  G.  121. 

[q]  (N.  a  1859)  A  prior  entry  of  vacant  land, 
not  acted  on,  but  abandoned,  under  a  misappre- 
hension of  its  efficacy,  although  known  to  a  sub- 
sequent enterer,  who  complies  with  the  law  and 
gets  a  grant  from  the  state,  can,  in  no  degree, 
help  out  a  still  later  entry  and  grant,  for  such 
abandoned  entry  becomes  null  and  void  after 
the  time  prescribed  for  its  effectuation  has  ex- 
pired.—Stanly  V.  Biddle,  57  N.  G.  383. 

[r1  (N.  G.  1859)  There  is  no  policy  of  the  sUte 
which  requires  that  an  entry  shall  have  lapsed 
before  another  can  be  made.— Stanly  v.  Biddle. 
57  N.  G.  383. 

[s]  (N.  G.  1860)  In  locating  a  pre-emption 
right,  under  Act  1850,  I  7,  in  respect  to  Gnero- 
kee  land,  one  entltlea  to  locate  under  the 
agent's  certificate  is  not  bound  to  respect  the 
advantage  or  convenience  of  one  who  has  an  im- 
provement in  the  vicinity,  and  who  also  has  a 
certificate  of  a  pre-emption  right,  obtained  how- 
ever subsequently  to  the  other.^Bamett  v. 
Woods,  58  N.  a  428. 
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[t)  ftf.  a  1875)  Battle's  Revisal,  c  41.  t  2, 
pennltting  nonresidenta  to  enter  and  take  out 
gianta  for  vacant  land  of  the  eetate,  proyided 
they  ''comply  with  the  laws  of  the  state  in  re- 
lation to  such  entries,'*  construed  to  require  the 
oiterer  to  become  a  resident  within  the  time 
prescribed  for  perfecting  the  entry.— Mockridfs 
y.  Howerton,  72  N.  a  221. 

[u]  (N.  a  1877)  No  estate  or  interest  in  laqi 
is  acquired  by  an  entry,  only  a  right  of  prefer- 
ence. So,  wnere  A.  and  B.  enter  land  Jointly, 
and  afterwards  B.  declines  to  take  out  a  grant 
from  the  state,  and  A.  takes  out  one  in  his  own 
name,  paying  the  purchase  money  therefor,  Keld^ 
that  B.  has  no  estate  in  the  land.— Hall  y.  Hol- 
lifield,  76  N.  C.  47a 

[y]  (N.  0. 1877)  A  grant  issued  pursuant  to 
an  entiy  in  the  name  or  for  the  benefit  of  a 
nonresident  is  voidable  at  the  suit  of  the  state. 
—Wilson  y.  Western  North  Carolina  Land  Ck>., 
77  N.  C.  445. 

[w]  (N.  G.  1877)  A  grant  taken  out  upon  an 
entry  made  by  a  nonresident,  by  a  person  papa- 
ble  of  taking  and  holding  under  the  laws  of  the 
state,  is  valid.— Wilson  v.  Western  North  Caro- 
lina Land  Co.,  77  N.  C.  445. 

[z]  (N.  C.  1887)  Plaintiff  claimed  land  under 
a  grant  from  the  state.  Entry  on  the  land  was 
made  in  one  county,  and  the  survey  and  other 
proceedings  necessary  to  the  issue  of  the  grant 
were  had  in  that  county,  and  the  grant  describ- 
ed the  land  as  situated  therein.  The  land,  how- 
ever, was  wholly  situated  in  another  county. 
Heu^  that  the  entry,  and  other  proceedings  in 
connection  with  it,  and  the  grant  under  it, 
were  void,  as  not  complying  with  the  provisions 
of  Cod^,  H  2751,  27£^,  prescribing  what  lands 
shall  be  the  subject  of  entry,  in  what  way  en- 
tries shall  be  made,  and  appointing  an  entry 
taker  for  each  county.— Harris  v.  Norman,  96 
N.  a  59,  2  S.  E  72. 

[y]  (N.C.1887)  Code,  I  2784,  which  provides 
that  where  a  claimant  makes  an  entiy  on  land 
in  one  county  near  the  county  line,  not  knowing 
exactly  where  the  line  is,  the  entry  shall  extend 
to  ana  include  adjoininj^  lands  situated  across 
the  line  in  an  adjoining  county,  and  all  grants 
issued  or  entries  made  for  such  lands,  when  the 
money  has  been  paid  into  the  state  treasury, 
shall  be  valid,  as  against  any  entries  thereafter 
made  or  grants  issued,  does  not  apply  where  the 
land  is  wholly  situated  in  an  adjoining  county. 
—Harris  v.  Norman,  96  N.  C.  ^,  2  8.  E.  72. 

[a]  (N.  C.  1888)  Under  Code,  |  2765.  provid- 
ing that  public  lands  may  be  entered  by  the 
claimant  producing  to  the  entry  taker  a  writing 
describing  the  land,  a  copy  of  which  the  entry 
taker  shall  enter  in  a  book,  an  entry  of  land 
placed  in  the  entry  taker's  book  without  his 
authority,  by  a  claimant  of  the  land,  is  of  no 
validity.— Pearson  y.  Powell,  100  N.  a  86,  6 
8.  E  18& 

[ss]  (N.  a  1890)  An  entry  of  land  creates  an 
equity  in  it,  which,  upon  the  payment  of  the 
prescribed  purchase  money  to  the  state,  within 
the  time  limited  by  the  law  (Code,  S  2765 ;  Rev. 
St.  c.  42,  S  11 ;  Acts  1809,  c.  771),  will  entitle 
the  enterer  to  a  grant.— Bryan  y.  Hodges,  107 
N.  q.  492,  12  &  E.  430. 

IL  Lauds  Subject  to  Qbaut  ob  Bntbt. 

[a]  (U.  8. 1827)  The  act  of  North  Carolina  of 
17C3,  for  the  relief  of.  officers  and  soldiers  in 
the  continental  line,  provided  that  certain  boun- 
ties of  lands  shall  be  granted  to  them,  and  that 
a  certain  quantity  of  land  should  be  granted 
to  each  head  of  a  family,  and  to  every  single 
man  of  21  years  or  upwards,  provided  no  such 
land  should  include  any  salt  creeks  or  salt 
springs  which  are  hereby  reserved  as  public 
property,  together  with  604  acres  of  the  ad- 
joining lands,  for  the  common  nae  and  benefit 


of  the  inhabitants  of  that  county,  and  not  sub- 
ject to  future  appropriations.  HpIH,  that  the 
commissioners  appointed  by  the  act  in  behalf  of 
the  state  "to  examine  and  superintend  the  lay- 
ing of  the  land  in  one  or  more  tracts  grant- 
ed to  the  officers  and  soldiers  had  implied  pow- 
er to  survey  and  reserve  a  salt  creek,  and,  nav- 
ing  done  so,  the  land  was  not  subject  to  entry 
or  survey  as  vacant  land.— Edwards  v.  Darby. 
25  U.  8.  (12  Wheat.)  206.  6  Lu  Ed.  603. 

[b]  (N.C.1822)  Lands  covered  by  navigable 
waters  are  DOt  subject  to  entry  under  the  act 
of  1777.— Tatum  v.  Sawyer,  9  N.  C.  226. 

[e]  (N.  C.  1846)  At  conmion  law,  land  covered 
by  water  was  the  subject  of  grant,  except  where 
the  tide  regularly  ebbed  and  flowed.— Hatfield 
y.  Grimstead,  29  N.  C.  139. 

[d]  (N.  C.  1858)  Land  lying  between  the  high 
and  low  water  lines  of  the  tides  of  the  ocean 
or  a  navigable  stream  is  not  subject  to  private 
appropriation,  under  the  acts  authorizing  the 
entry  and  grant  of  lands  by  the  state.— Ward  v. 
Willis,  51  N.  C.  183,  72  Am.  Dec.  570. 

[e]  (N.  C.  1858)  All  the  unappropriated  swamp 
lands  in  this  state  were,  by  the  acts  of  1825 
and  1836,  vested  "in  the  Literary  Board*' ;  and 
the  provision  for  entering  and  taking  posses- 
sion spoken  of  by  the  act  of  1850  applies  only 
to  such  lands  as  may  have  been  forfeited  for 
lionregistration  of  the  grants  by  which  they 
were  held  under  the  act  of  1836,  or  for  the  non- 
payment of  taxes  under  the  act  of  1842.— White 
v.  Perry,  51  N.  C.  198. 

[f]  (N.C.1867)  Though  confiscated,  the  lands 
aranted  by  the  crown  in  1745  to  Henry  Mc* 
CuUoch  were  not  in  1822  vacant  and  unap* 
propriated  lands  in  the  sense  of  Rev.  Code,  c 
42,  §  1,  providing  that  no  land  is  the  subject  of 
entry  and  grant  except  ''vacant  and  unappro- 

Sriated  lands."— Hoover  v.  Thomas,  61  N.  C. 
84. 

[g]  (N.C.  1882)  Lands  once  granted  by  the 
state  to  individual  citizens  do  not  become  *'va- 
cant  lands,"  within  the  meaning  of  Battle's 
Bevisal,  c  41,  S  1,  providing  for  entry  of  state 
lands,  where  the  state  subsequently  acquires 
title  to  them,  but  abandons  the  actual  use  to 
which  they  were  put.— State  v.  Beyers,  86  N. 
C.   588. 

[h]  (N.C.1886)  Land  covered  by  navigable 
water  is  not  the  subject  of  entry  and  grant. 
— Ho^  y.  Williams,  95  N.  C.  831,  59  Am. 

IIL  Validitt  or  Gbart. 

[a]  (N.  C.  1834)  A  grant  can  only  be  repealed 
at  the  suit  of  the  state  or  of  a  prior  grantee.— 
Crow  v.  Holland,  15  N.  0.  417;  Featherston  v. 
Mills,  Id.  596. 

[b]  (N.  C.  1835)  Under  Acts  1777,  1783  (Rev. 
St.  cc.  114,  185),  requiring  grants  to  be  re- 
corded in  the  secretary's  office,  slight  immate- 
rial mistakes  in  the  recording  of  a  grant  will 
not  void  it— Den  v.  Pugh,  18  N.  C.  210. 

[c]  (N.  a  1838)  Under  the  act  of  1794,  a 
grant  from  a  state,  conveying  more  than  640 
acres  of  land,  is  good.— Mendenhall  y.  Cassells, 
20  N.  a  43. 

[d]  (N.  C.  1839)  If  a  grant  covers  in  part 
land  not  liable  to  entry,  or  which  has  been 
previously  granted,  it  will  be  good  for  the  land 
comprehended  in  it  which  had  not  been  grant- 
ed and  was  liable  to  entry.- Hough  v.  Dumas, 
20  N.  C.  473. 

[e]  (N.C.1848)  A  patent  described  the  land 
by  metes  and  bounds,  which  upon  calculation 
included  8,699  acres,  and  after  such  descrip- 
tion were  the  following  words:  'Including  with- 
in its  bounds  5,699  acres  of  land  which  is  ex- 
cepted in  this  grant."  Held,  that  the  exception, 
being  vague  and  nncerta'in,  must  be  inopera- 
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tive  and  cannot  restrain  the  general  terms  of 
the  grant  according  to  the  description  in  the 
patent.— Waugh  t.  Richardson,  30  N.  G.  470. 

[t]  (N.  0.1848)  There  being  no  statute  pre- 
scribing the  time  within  which  grants  must 
be  issued,  where  the  entry  money  haA  been 
paid,  a  person  who  pays  the  entry  money  may 
take  out  his  grant  when  he  chooses,  subject  to 
this  risk  that  if  another  person  enters  the  same 
land  without  notice  of  the  prior  entry,  and  first 
obtains  his  grant,  this  shall  oe  preferred.— Krous 
V.  Long,  41  N.  G.  259. 

M  (N.  G.  1851)  Parties  claiming  under  a  Jun- 
ior grant  cannot  impeach  an  elder  one  directly, 
much  less  collaterally.— Holland's  Heirs  y.  Grow, 
34  N.  a  275. 

[h]  (N.  G.  1852)  A  grant  founded  on  an  en- 
trr,  made  on  land  subject  to  entry,  cannot  be 
collaterally  impeached  for  defects  in  the  entry, 
or  irregularity  in  any  preliminary  proceeding. 
— Stanmire  v.  Powell,  35  N.  C.  312. 

[i]  (N.  G.  1852)    But  when  the  law  forbids  the 

entry  of  the  yacant  land  in  a  particular  tract 

'Of  country,  a  grant  for  a  part  of  such  land 

is  absolutely  yold ;    and  that  may  be  shown  in 

ejectment— Stanmire  y.  Powell,  35  N.  G.  312. 

[j]  (N.  G.  1853)  A  grant  for  yacant  land,  is- 
sued on  the  certificate  of  commissioners  au- 
thorized by  law  to  act  in  the  premises,  cannot 
be  impeached  collaterally  for  fraud,  mistake,  or 
irregularity,  in  the  proceedings  before  the  oom- 
missioners.- lioyinggood  y.  Burgess,  44  N.  G. 
407. 

[k]  (N.  G.  1854)  A.  made  an  entry  which  lost 
its  priority  by  lapse  of  time,  and  3.  made  an 
entry  of  the  same  land  which  lapsed  in  like 
manner.  Held  that,  under  the  act  of  1850,  both 
entries  stood  on  the  same  footing,  and  that  A.. 
haying  obtained  a  grant  after  B.'s  entry  had 
lapsed,  was  entitled  to  the  land.— Horton  y. 
Cook,  54  N.  G.  270. 

[1]  (N.  G.  1866)  The  acts  of  1783,  1819,  1836, 
and  others,  in  reference  to  the  sale  of  lands 
lying  in  the  county  of  Gherokee,  prior  to  the 
act  of  1852,  confer  only  a  special  authority 
upon  the  officers  therein  named,  so  that  in  or- 
der to  giye  yalidity  to  a  nant  issued  under 
these  statutes,  it  must  be  shown  to  be  strictly 
within  their  proyisions.- Harshaw  y.  Taylor, 
48  N.  a  513. 

IV.  ByzDBNcn. 

[a]  (tJ.  8. 1811)  In  ejectment,  no  eyidence 
other  than  of  an  entry  under  a  grant  from  the 
state  of  North  Carolina  can  be  reoeiyed  to  im- 
peach the  yalidity  of  the  state  grant— Polk  y. 
Hill,  FM.  Gas.  No.  11,248  [1  Brunner,  Gol.  Gas. 
126]. 

(bj  (N.  G.  1835>  Under  Acts  1777,  1783  (Rey. 
St  oe.  114,  185),  requiring  grants  to  be  record- 
ed in  the  secretary's  office,  tne  burden  of  show- 
ing the  recordation  is  on  the  one  who  makes 
the  objection,  and  not  on  the  grantee.— Den  y. 
Pugh,  18  N.  G.  210. 

[cl  JN.  G.  1849)  After  a  possession  from  1802 
to  is22,  and  from  1827  to  1845,  it  was  held  that 
a  grant  from  the  state  could  be  presumed,  not- 
withstanding the  interruption  of  the  possession 
for  fiye  years.— Reed  y.  Ejamhart,  32  N.  G.  516. 

[d]  (N.  G.  1850)  Where  there  was  a  continued 
possession  of  land  for  47  years,  though  the  one 
in  possession  had,  during  that  time,  declared 
that  he  did  not  belieye  there  was  a  grant,  and 
A^ttempted  to  procure  a  grant  from  the  state, 
it  was  held  that  the  eyidence  should  go  to  the 
jury  whether  a  grant  had  been  made,  and  that 
a  grant  could  be  presumed,  notwithstanding  the 
admissions  of  the  one  in  possession.- Bullard  y. 
Barksdale,  33  N.  G.  461. 

[e]  (N.  G.  1853)  An  agreement  made  by  a  jun- 
ior grantee,  in  a  grant  from  the  state,  in  re- 

tion  to  his  possession  of  a  part  of  his  land. 


ooyered  by  an  older  grant,  with  the  widow  of 
the  elder  grantee,  who  continued  in  possession, 
is  eyidence  that  she  had  an  interest  in  the  land, 
and  therefore  the  right  to  make  an  agreement: 
and  at  all  eyents,  the  junior  grantee,  and  all 
claiming  under  him,  are  estopped  from  callins 
the  matter  in  question.— Bryson  y.  Slag;le,  44  N. 
G.  449. 

SCf]  (N.  a  1887)  Where  it  appears  by  the  eyi- 
dence of  a  long  series  of  conyeyances,  and  sup- 
plemental oral  testimony,  that  the  successiye 
grantees  from  whom  plaintifEs  deduced  their  ti- 
tle had  exercised  control  in  the  character  of 
owners  oyer  certain  marsh  and  beach  lands, 
held,  that  such  eyidence  is  sufficient  to  submit 
the  question  to  the  jury  as  to  whether  the  title 
to  the  lands  had  been  devested  out  of  the  state. 
— Baum  y.  Currituck  Shooting  Club,  96  N.  C. 
310,  2  S.  B.  673. 

[g]  (N.  G.  1887)  In  order  to  establish  the  pre- 
sumption that  the  original  title  of  the  state  to 
real  estate  has  become  divested  by  the  issue  of 
a  grant,  it  is  not  necessary  to  show  that  the 
succ^sive  occupants  were  in  privity  of  estate. — 
Davidson  v.  Arledge,  97  N.  G.  172,  2  8.  E.  378. 

[h]  (N.  a  1888)  Where  defendant  daims  un- 
der a  grant  in  1796,  of  59,000  acres,  evidence 
is  admissible  that  a  large  number  of  persons 
have  settled  on  the  land,  to  show  that  the  lands 
were  not  vacant  and  subject  to  entry,  in  1881, 
when  plaintiff's  grant  was  issued.— Dugger  y. 
McKesson,  100  NT  G.  1.  6  S.  B.  746. 

[i]  (N.  G.  1893)  Where  a  patent  sets  out  the 
boundaries  of  a  grant  of  land,  and  contains  an 
exception  that  "within  which  bounds  there  hath 
been  heretofore  granted  22,360  acres."  the  ex- 
ception, is  not  void  for  uncertainty,  when  it  csn 
be  made  certain  by  a  showing  what  land  was 
included  in  the  first  grant— fiastem  Carolina 
Land,  Lumber  &  Mfg.  Co.  y.  Frey.  112  N.  C 
158,  16  S.  E.  902,  distinguishing  Wau|^  y. 
Richardson  (1848)  80  N.  G.  470. 

V.  Relibt  to  CLAIlCAinS. 

ra]  (U.  S.  1885)  That  a  grant  of  state  land  hi 
North  Carolina  was  founded  upon  *'a  fraudu- 
lent entry,  and  obtained  by  false  and  fraudulent 
practices,"  cannot  be  availed  of  in  an  action  of 
ejectment  brought  by  a  senior  grantee  to  va- 
cate such  grant-Oliver  y.  Pullam  (a  C.)  24 
Fed.  127. 

[b]  (N.  G.  1806)  In  a  bill  in  equity  to  com- 
pel defendant  to  convey  the  tract  of  land  pro- 
cured from  the  state  in  fraud  of  complainant's 
prior  entry,  on  the  question:  whether  defend- 
ant had  notice  of  the  prior  entry,  proof  that  the 
surveyor  who  surveyed  the  land  for  defendant 
had  notice  of  such  prior  entry  is  insufficient  to 
show  that  defendant  had  such  notice;  the  rale 
that  notice  to  an  agent  is  notice  to  his  principal 
not  applying  to  the  case  of  surveys  of  entries 
of  public  lands  made  by  public  surveyors  in 
the  discharge  of  their  duties.— Merril  y.  Sloan, 
5  N.  G.  121. 

[c]  (N.C.  1819)  A  scire  facias  to  repeal  a 
patent  should  set  out  particularly  the  patent  of 
the  plaintiff,  or  his  tiUe  derived  from  a  patent, 
with  its  boundaries  and  location;  also  a  copy 
of  the  patent  with  its  boundaries,  granted  to 
the  defendant,  or  the  person  under  whom  be 
claims,  with  all  their  correct  names,  and  also 
how  the  two  patents  conflict;  and  it  should 
also  aver  the  reasons  why  the  defendant's  pat- 
ent should  be  canceled.  If  the  defendant  de- 
nies any  of  the  plaintiff*s  allegations,  issaes 
upon  those  allegations  and  denials  must  be 
found  by  a  jury ;  otherwise,  the  court  will  not 
give  judgment— Holland's  Heirs  v.  Grow,  27  N 

[d]  (N.G.1834)  A  junior  patentee  cannot 
maintain  a  scire  facias  to  repeal  an  elder  pat- 
ent though  his  entry  was  prior  to  that  of  the 
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etentee  In  the  elder  patoit— Feathenton  t. 
ills,  15  N.  C.  690. 

[e]  (N.  a  1837)  Under  the  act  of  1708»  an- 
thorizing  an  entry  and  grant  of  such  lands  "as 
have  not  been  before  granted,"  a  grantee  of 
lands  already  granted  to  another  cannot  main- 
tain proceedings  to  repeal  the  prior  grant, 
though  his  entry  was  first,  and  as  the  record 
showed  that  the  lands  were  already  granted,  he 
took  no  right  enabling  him  to  question  the  va* 
lidity  of  the  prior  grant-^'KeUy  ▼.  Clayton* 
19  N.  a  246. 

[f  ]  (N.  C.  1839)  Under  the  act  of  1798,  a 
grantee  may  proceed  to  yacate  a  subsequent 
grant  fraudulently  obtained,  with  knowledge 
of  his  preyious  grant,  though  the  subsequent 
grant  coyers  a  part  only,  of  the  land  included 
u  his  grant— Hoyt  y.  Rich,  20  N.  G.  673w 

fg]  (N.  C.  1849)  The  proviso  in  AcU  1842.  c 
35,  saying  the  rights  of  junior  entries  *^for 
which  the  purchase  money  may  have  been  paid," 
is  to  be  constrned  as  not  preferring  a  lapsed 
entry  before  a  junior  entry^  subsisting  at  the 
passing  of  the  act,  on  which  the  purchase  mon- 
ey was  afterwards  duly  paid,  and  a  grant  ob- 
tained in  due  time.— Bucnannan  y.  Fitzgerald, 
41  N.  a  121. 

Ua]  (N.C.1851)  On  a  petition  to  yacate  a 
junior  grant  by  several  persons,  of  whom  one 
only  has  any  existing  title  to  the  premises,  the 
misjoinder  is  no  bar  to  a  judgment  vacating  a 
grant— Holland's  Heirs  T.  Crow,  84  N.  C.  275. 

[i]  (N.  0. 1851)  The  relators  haye  a  right  to 
this    remedy    whether   they    prove   any    actual 


damage  or  not;  the  subsequent  grant  beins, 
per  se,  a  cloud  upon  the  owner's  title.— Hol- 
bmd's  Heirs  v.  Crow,  34  N.  C.  275. 


m  (N.  a  1850)  A  board  of  commissioners  for 
the  allowance  of  pre-emption  rights  having  de- 
cided against  the  complainant,  ne  brought  his 
bill,  alleging  that  the  decision  was  founded  on 
"gross  perjury'*;  that  the  board  were  mis- 
taken in  their  views  of  law,  were  mistaken  as 
to  the  facts,  etc  Held,  that  the  allegations  of 
the  complaiuant  weve  not  sufficiently  explicit 
to  entitle  him  to  relief,  even  in  a  court  of  law, 
by  granting  a  new  trial ;  and  the  court  doubt- 
ed whether  it  had  jurisdiction  to  grant  relief 
in  any  case  against  a  decision  of  a  board  of 
commissioners,  by  injunction.— Burgess  v.  Lov- 
engood,  55  N.  C.  457. 

[k]  (N.C.  1856)  An  allegation  that  a  certif- 
icate for  a  pre-emption  right  was  obtained  from 
oommissioners  by  perjury,  without  specifying 
such  perjury,  and  oy  mistake  of  the  commis- 
sioners both  in  law  and  fact,  is  not  sufficient 
to  authorize  a  court  of  equity  to  interfere  with 
the  action  of  the  commissioners.— Burgess  v. 
Lovengood,  55  N.  C.  457. 

[1]  (N.  a  1860)  Where  a  person,  haying  made 
an  improvement,  and  complied  with  the  act 
of  assembly,  allowing  a  pre-emption  right,  got 
a  certificate  of  purchase  and  had  a  survey  made, 
hot  was  excluded  from  it  by  a  grant  made 
to  an  inhabitant  of  another  state,  under  a 
mistaken  construction  of  the  act  by  the  state's 
agent,  it  was  held  that  he  had  an  equity  to  have 
a  conveyance  from  such  grantee  for  the  part  of 
his  survey  covered  by  such  erroneous  grant— 
Bamett  y.  Woods,  58  N.  0.  428. 

[m]  (N.  a  1887)  Plaintiff  claimed  land  under 
a  grant  from  the  state.  Entry  on  the  land  was 
made  in  one  county,  and  the  survey  and  other 
proceedings  necessary  to  the  issue  of  the  grant 
were  had  in  that  county,  and  the  grant  describ- 
ed the  lands  as  situated  therein.  The  land, 
however,  was  wholly  situated  in  another  coun- 
ty, and  was  at  the  time  of  the  supposed  entry 
and  grant  Held,  that  it  was  not  necessary  to 
declare  the  grant  void,  in  an  action  for  that 

Surpose,  for  the  grant  when  presented  in  evi- 
ence  would  appear  invalid  on  its  face,  and 
would  therefore  be  inadmissible  as  evidence  of 


titIe.~Harrl8  y.  Nonnan,  96  N.  G.  59,  2  S.  E.  72. 
[n]  (N.  0. 1888)  An  Uijuncdon  will  not  be 
granted  to  one  making  a  junior  entry  on  land 
to  restrain  one  making  a  senior  entry  from  re- 
ceiving, and  the  secretary  of  state  from  issuing, 
a  grant  where  the  application  is  based  solely 
upon  alleged  void  irregularities  in  the  senior 
entry.— Brem  y.  Houck,  101  N.  a  627,  8  S.  Bb 
865. 

[o1  (N.  G.  1891)  The  claimant  of  title  to  sev- 
eral contiguous  tracts  of  land  cannot  enjoin  the 
Secretary  of  State  from  issuing  grants  thereto 
vpon  yoid  entries,  on  the  ground  that  they  will 
prove  a  cloud  upon  his  title,  because  he  is  not 
entitled  to  such  relief  unless  in  rightful  posses- 
sion, in  which  case  his  remedy  at  law  is  ade- 
quate, as  under  Code,  f  1277,  by  recording 
surveys  of  their  outer  Unes,  so  as  to  exhibit 
their  outer  boundaries  as  if  the  whole  territory 
were  one  tract,  his  possession  of  one  is  pos- 
session of  all,  enabling  him  to  redress  an  inva- 
sion of  any  of  them;  in  addition  to  which  he 
may  under  Code,  i  2786,  brin^  an  action  in  the 
superior  court  of  the  county  in  which  the  land 
lies,  to  repeal  and  vacate  grants  issued  ^'against 
law,"  or  obtained  "by  false  suggestion,  sui^ 
prise,  or  fraud."— McNamee  ▼•  Coke»  lOO  N.  a 
242,  13  B.  E.  777. 


a45  N.  C.  81) 
TURNAGB  et  uz.  y.  JOYNEB  et  al. 

(Supreme  Gourt  of  North  Carolina.     Sept.  17, 
1907.) 

1.  JuDOMSRT— Rks  Judicata- DErAcn.T  Judo- 

A  judgment  is  none  the  less  ayailable  on 
the  question  of  rea  judicata  because  it  is  a  de- 
^ult  judgment 

[Ed.  Note.-«For  cases  in  point  lee  Cent  Dig. 
vol.  30,  Judgment  I  1164.] 

2.  SAlCB-nJUDGlCBNTe   IF    BjECnCKNT. 

A  judgment  in  ejectment  for  plaintiff,  the 
purchaser  at  a  sale  under  a  power  in  a  mort- 
gage, against  the  mortgagor,  the  complaint  al- 
leging plaintiff  was  the  owner  in  fee  simple,  is 
res  judicata  on  the  question  of  title,  in  an  action 
by  the  mortgagor  against  such  purchaser  to  have 
it  decreed  that  the  sale  was  void  because  the 
purchaser  bought  as  agent  for  the  mortgagee; 
equitable  defenses  being  available  in  ejectment 
[Ed.  Note.-For  cases  in  point  9m  Cent  Dig. 
yot  SOi  Judgment  I  1241.] 

Appeal  from  Superior  Courts  Pitt  Countx; 
Neal,  Judge. 

Action  by  H.  R.  Turnage  and  wife  against 
Jacob  Joyner  and  others.  Judgment  for  de- 
fendants.   Plaintilfg   appeal.    Affirmed. 

Lb  L  Moore,  far  appellants.  Jarvia  St 
Blow  and  Skinner  ft  Whedbee,  for  appellees. 


CLARK,  a  J.  W.  G.  Lang,  mortgagee, 
sold  the  land  now  In  controyemy  under  a 
power  of  sale  in  a  mortgage  executed  to  him 
by  M.  R.  Tumage  and  wife,  plaintiffs  here- 
in. It  was  duly  advertised  and  sold.  The 
regularity  of  the  proceedings  is  not  ques- 
tioned. J.  A.  Lang  was  purchaser  of  the 
land  at  said  sale  February  8,  1897.  Soon 
thereafter  J.  A.  Lang  brought  an  action 
against  Tumage  and  wife  to  recoyer  said 
land,  and  in  his  complaint  alleged  that  he 
was  '*the  owner  in  fee  simple"  af  the  land 
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(describing  It),  and  that  Turnage  and  wife 
held  possession,  asking  Judgment  to  recoyer 
It  and  damages  for  the  detention.  The  de- 
fendants filed  no  answer,  and  Judgment  by 
default  final  was  entered  at  March  term^ 
1897,  of  the  superior  court  for  that  county, 
and  the  writ  of  possession  issued,  under 
which  J.  A.  Lang  was  put  in  possession 
April  19,  1897.  J.  A.  Lang  conveyed  to  W. 
O.  Lang  March  23,  1897,  and  the  land  has 
been  In  his  possession,  or  In  the  defendant's 
claiming  under  him,  ever  since.  This  action 
was  begun  January  28,  1905;  the  plaintiff 
averring  that  J.  A.  Lang  bought  at  the  mort- 
gage sale  as  agent  for  his  father,  the  mort- 
gagee, claiming  that  hence  the  sale  was  void, 
and  asking  that  the  defendants  be  decreed 
trustees  of  the  plaintiffs,  and  for  an  account 
of  rents  and  profits.  The  answer  denies  that 
J.  A.  Lang  bought  as  agent  for  his  father, 
and  sets  up  as  further  defense  the  Judgment 
between  J.  A.  Lang  and  the  defendants  at 
March  term,  1897,  as  an  estoppel;  that  the 
claim  is,  furthermore,  a  stale  claim  by  rea- 
son of  the  delay  for  nearly  eight  years  to 
assert  it;  and  also  pleaded  the  seven-year 
statute  of  limitations.  At  the  close  of  the 
evidence  the  court  intimated  an  opinion  that 
the  plaintiffs  were  estopped  and  could  not 
recover,  whereupon  they  took  a  nonsuit  and 
appealed. 

In  the  former  proceeding  of  ejectaient  the 
judgment  determined  only  the  possession,  and 
did  not  prevent  another  action,  if  it  went 
against  the  plalntifit;  for  it  did  not  pass 
upon  the  title.  Under  the  present  system  a 
Judgment  in  an  action  for  the  recovery  of  land 
is  conclusive  of  "all  matters  presented  by  the 
pleadings  or  which  may  be  properly  predi- 
cated upon  them."  Tyler  v.  Capehart,  125 
N.  C.  64,  34  S.  El  108.  The  complaint  in  the 
former  action,  between  these  parties  at  March 
term  of  the  superior  court,  alleged  that  the 
plaintiff  therein,  J.  A.  Lang,  was  the  "ownei;^ 
in  fee  simple''  of  the  premises,  that  they  werei^ 
withheld  by  the  defendant,  and  asked  to  re- 
cover possession.  This  put  the  title  in  issue. 
Certainly  J.  A.  Lang  was  not  seeking  to  re- 
cover i)ossession  as  mortgagee;  for  he  was 
not  mortgagee,  but  was  asserting  his  title 
as  purchaser.  The  Judgment  by  default  final 
was  as  conclusive  of  his  allegation  of  owner- 
ship in  fee  as  if  there  had  been  an  issue 
framed  and  the  fact  found  by  a  Jury  thereon. 
It  was  held  In  Johnson  v.  Pate,  90  N.  C.  334, 
that  a  "Judgment  rendered  upon  demurrer 
Is  as  conclusive,  by  way  of  estoppel,  as  a  ver- 
dict finding  the  facts  confessed  would  have 
been."  That  case  also  holds  that  in  an  ac- 
tion to  recover  realty,  if  title  is  averred,  the 
Judgment  is  as  conclusive  thereof  as  if  it 
were  an  action  for  personal  property.  To 
the  same  purport  are  many  other  cases:  Da- 
vis V.  Higgins,  87  N.  C.  298;   Ck)wles  T.  Ver- 


guson,  90  N.  C.  313;  Bickett  y.  Nash,  101 
N.  G.  583,  8  S.  B.  350;  Allen  y.  Balllnger, 
103  N.  O.  14,  8  S.  B.  913;  Falls  v.  Gamble, 
66  N.  G.  462.  This  last  case  holds  that  if, 
under  the  present  system,  the  plaintiff  does 
not  wish  the  Judgment  to  be  conclusive  of  the 
title,  he  must  restrict  his  allegations  to  a 
right  to  the  possession.  Falls  y.  Gamble  Is 
cited  with  approval.  Isler  y.  Harrison,  71 
N.  G.  64;  Yates  y.  Yates,  81  N.  G.  401.  In 
Tuttle  y.  Harrill,  85  N.  G.  461,  Ruffin,  J.,  says, 
speaking  of  the  estoppel  by  Judgment  there 
pleaded:  "That  was  an  action  at  law,  it  is 
true,  being  for  the.  possession  of  the  land 
upon  the  strict  legal  title  of  the  then  plain- 
tiff (now  defendant).  Still,  constituted,  as 
our  courts  now  are.  It  was  open  to  the  defend- 
ant In  the  action  to  set  up  any  equitable  de- 
fenses he  might  have,  and,  if  able  to  show  a 
perfect  equitable  right  In  himself  (sucb  as 
he  seeks  to  assert  In  his  present  action)  to 
defeat  a  recovery  upon  the  legal  title  of  the 
plaintiff,  it  was  his  folly  not  to  have  as- 
serted this  claim,  and  he  must  be  conclnded 
by  the  Judgment  rendered  in  the  cause.'* 
That  case  Is  exactly  "on  all  fours"  with  this. 
It  has  been  cited  and  approved  on  this  point. 
Davis  y.  Higgins,  87  N.  C.  300;  Anderson  y. 
Rainey,  100  N.  G.  837,  5  S.  E.  182;  Gase  Mfg. 
Go.  y.  Moore  et  aL,  144  N.  O.  — ,  57  S-  Bl 
213.  In  effect,  It  practically  overrules  what 
wa9  said  by  the  same  learned  Judge  in  'Witt- 
kowskl  y.  Watklns,  .84  N.  G.  456;  but  it  is  In 
accord,  as  above  shown,  with  the  other  rul- 
ings of  this  court,  which  are  reaffirmed  by  us. 

It  is  not  necessary  to  pass  upon  the  other 
two  defenses  set  up;  but  we  are  inclined  to 
think  they  are  both  valid.  Bven  if  the  pur- 
chase had  been  by  J.  A.  Lang,  as  agent  for 
the  mortgagee  in  point  of  fact,  though  nomi- 
nally for  himself,  such  purchase  was  not 
void,  but  merely  voidable,  and  the  conduct  of 
plaintiffs  in  leaving  the  country,  asserting  no 
claim  or  right  for  eight  years,  until  lands 
rose  in  value,  would  seem  an  abandonment 
of  claim.  There  are  certainly  no  surroond- 
>  ing  circumstances,  such  as  nonage,  intimida- 
tion, oppression,  and  the  like,  which  should 
induce  a  court  of  equity  to  overlook  the 
lapse  of  time.  Nor  are  we  prepared  to  say 
that  the  lapse  of  seven  years,  after  the  ouster 
by  Judgment  and  an  adversary  holding  there- 
under and  under  the  subsequent  deed  of  J. 
A.  Lang  to  W.  6.  Lang,  is  not  full  protection. 
The  decree  and  deed  are  both  color  of  title 
certainly,  and  the  holding  was  adyerse  from 
the  execution  of  the  writ  of  possession  In 
April,  1897.  However,  It  is  not  necessary  to 
pass  upon  either  of  these  points,  and  we  are 
not  to  be  understood  as  doing  so. 

We  hold  that  the  Judge  properly  decided 
that  the  former  Judgment  between  these  par- 
ties was  an  estoppel  as  to  the  land  In  con- 
troversy in  this  action. 

Affirmed. 
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riSHElL  T  BROWNINQ  et  aL 

(Supreme  Coart  of  North  Carolina.    Sept.  17« 
1907.) 

1.  DowEB— Rights  of  Widow  Pending  As- 

SIGNMENIV-POSSEBSION  OF  liANDS. 

Until  allotment  of  dower,  the  widow  haa 
no  right  to  retain  possession  of  her  deceased 
husband's  lands  against  the  heir  or  those  claim- 
ing under  him.  • 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  17.  Dower,  i  108.] 

2.  Ck)yBnANTS— Seisin-oBbsaoh. 

Where  an  intestate's  land  was  sold  by  his 
administrator  to  pay  debts  without  any  assign- 
ment of  dower ,  and  the  purchaser  thereafter 
convened  the  land  to  plaintiff,  the  possession  of 
the  widow  and  heirs  of  the  intestate  was  not  a 
breach  of  the  purchaser's  covenant  of  seisin 
which  is  applicable  to  title  and  not  to  possession. 
[Eid.  Note.— For  cases  in  point,  see  Gent.  Dig. 
VOL  14,  Govenants,  H  104-100.] 

a  Same  —  Govenant  of  Wabbantt  —  Quiet 

Enjoyment. 

A  covenant  of  warranty  in  a  deed  ia  sub- 
ject to  the  same  construction  as  a  covenant  for 
quiet  enjoyment,  and  is  broken  only  by  an  evic- 
tion or  disturbance  of  possession  by  a  paramount 
title. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
yoL  14,  Govenants,  M  157-168.] 

4.  Same  —  Wasbantt  Against  Aix  Claims 

AND  Demands. 

A  covenant  of  warranty  of  quiet  enjoyment 
in  a  deed  against  the  claims  of  any  and  all  per- 
sons whatsoever  was  confined  to  "all  lawful 
claims  and  demands/'  and  did  not  constitute 
a  contract  to  indemnify  plaintiff  against  daima 
of  trespassers. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  14,  Govenants,  S  132.] 

&   Same— INCUMBBANCES. 

Where  prior  to  an  assignment  of  dower  in- 
teatate's  land  was  sold  by  his  administrator  to 
pay  debts,  the  widow's  outstanding  inchoate 
dower  right  constituted  a  breach  of  covenant 
against  incumbrances  contained  in  a  purchaser's 
deed  of  the  land  so  purchased  to  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
yoi.  14,  Govenants,  §§  111-129.] 

6.  Same— Measubb  of  Damages. 

In  an  action  for  breach  of  covenant  against 
incumbrances  consisting  of  a  widow's  unassigned 
dower  rifi[ht,  plaintiff^  not  having  suffered  any 
actual  injury  nor  paid  anything  to  remove  in- 
cumbrances, could  only  recover  nominal  dam* 
agea. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Govenants,  S  239.] 

7.  Same. 

Gertain  of  intestate's  land  having  been  sold 
by  his  administrator  to  pay  debts  prior  to  an 
assignment  of  dower  to  intestate's  widow,  the 
purchaser  conveyed  the  land  to  plaintiff  with  a 
covenant  against  incumbrances.  Plaintiff  was 
denied  possession  by  intestate's  widow  and  heirs, 
but  recovered  possession  against  them  in  an 
action  in  which  it  was  held  that  they  were  tres- 
passers. Held,  that  plaintiff  could  not  recover 
on  his  covenant  against  incumbrances  the  amount 
paid  for  counsel  fees  in  his  suit  to  recover  pos- 
session and  interest  on  the  purchase  money  dur- 
ing the  time  he  was  out  of  possession. 

Appeal  from  Superior  Gourt,  Warren  Goun- 
ty;   Lyon,  Judge. 

Action  by  D.  A.  Fishel  against  B.  B.  Brown- 
ing and  another.  From  a  Judgnoent  for  de- 
fendants, plaintiff  appeals.    Affirmed. 


The  plaintiff  alleges:  That  the  feme  de- 
fendant, being  the  owner  of  the  land  describ- 
ed in  the  complaint,  with  the  written  assent 
of  her  husband,  the  male  defendant,  for  a 
full  and  yalnable  consideration,  conveyed 
said  land  to  him  by  deed  bearing  date  July 
6,  1904.  The  said  deed  contains  the  follow- 
ing covenants:  **And  the  said  Howard 
Browning  and  wife  covenant  to  and  with  the 
said  D.  A.  Fishel,  his  heirs  and  assigns,  that 
tliey  are  seized  of  said  premises  in  fee,  and 
have  right  to  convey  the  same  in  fee  simple, 
as  it  was  conveyed  to  them;  that  the  same 
are  free  from  all  incumbrances  and  that  they 
will  warrant  and  defend  the  said  title  to  the 
same  against  the  claims  of  all  persons  whatr 
soever."  That  upon  the  delivery  of  said  deed 
to  them,  and  in  accordance  with  their  con- 
tract with  defendants,  plaintiff  undertook  to 
enter  upon  the  said  land,  when  he  was  **met 
by  the  widow  and  heirs  of  one  Louis  Baker, 
who  were  in  possession  and  who  forbade  his 
entrance  and  disputed  bis  right  and  title  to 
the  same,  which  fact  was  at  once  reported 
to  defendants."  The  feme  defendant  acquir- 
ed title  to  said  land  by  virtue  of  a  sijile,  and 
deed  pursuant  thereto  made  by  the  adminis- 
trator of  Louis  Baker,  deceased,  for  the  pur- 
pose of  making  assets  to  pay  debts.  The 
heirs  of  said  Baker  resisted  the  recovery  by 
plaintiff  of  said  land  in  an  action  brought  by 
him,  and  by  independent  proceeding,  as  well 
as  by  motion  in  the  original  cause,  alleging 
that  no  process  was  served  upon  them.  The 
widow  resisted  recovery,  alleging  that  she 
was  entitled  to  have  dower  allotted  in  said 
land.  That  the  litigation  for  the  recovery  of 
the  land  continued  two  years,  plaintiff  being 
finally  successful.  That  plaintiff  expended 
on  account  of  said  litigation  $287  in  cost  and 
counsel  fees.  That  the  interest  on  the  pur- 
cliase  money  during  the  said  litigation  was 
$102,  no  part  of  wliich  defendants  have  paid, 
although  requested  to  do  so.  Plaintiff  fur- 
ther alleges  that  the  bargain,  contract,  and 
covenant  of  the  defendant  E.  P.  Browning  set 
forth  in  said  deed,  to  sell  and  deliver  said 
lands  to  him  and  to  warrant  and  defend  the 
title  thereto,  was  broken  by  her  failure  to 
deliver  possession  thereof  to  plaintiff;  that 
thereby  plaintiff  suffered  loss,  and  was  en- 
damaged and  forced  and  compelled  to  incur 
the  expense  and  outlay  above  set  out;  and 
that  the  defendant  E.  P.  Browning  is  liable 
to  him  therefore  as  the  measure  of  his  dam- 
ages by  reason  of  the  breach  of  the  said  con- 
tract and  covenant  in  failing  to  deliver  said 
lands  to  plaintiff  and  in  falling  to  defend  the 
title.  He  demands  judgment  for  the  sum  of 
$389  and  interest  Defendants  demurred  to 
the  complaint,  and  assigned  as  grounds  there- 
for, first,  that  said  action  is  for  alleged  dam- 
ages due  by  reason  of  a  false  covenant  of 
warranty  of  title,  and  the  plaintiff  does  not 
allege  in  said  complaint,  as  a  breach  of  con- 
tract, an  ouster  or  eviction  by  paramoimt 
legal  title;  second,  that  the  complaint,  upon 
its  face,  discloses  that  the  defendant's  wlfei 
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13.  P.  Browning,  bad  a  good  and  sufficient 
title  to  the  property,  and  that  the  plaintiff 
got  such  title  in  fee  by  the  deed  of  the  de- 
fendant, and  that  the  plaintiff  recovered  pos- 
session of  the  property  under  their  said  deed ; 
third,  that  the  complaint  shows  that  the 
plaintiff  was  entitled  under  his  deed  from 
the  defendant  to  the  possession  of  the  prop- 
erty, the  interest  of  the  tenant  In  dower  (the 
dower  not  having  been  allotted)  being  subordi- 
nate to  that  of  the  heirs;  fourth,  that  the 
complaint  shows  that  the  dower  had  not  been 
allotted,  and  the  tenant  in  dower  therefore 
had  no  right  to  hold  possession  against  the 
title  of  the  purchaser,  the  plaintiff.  From  a 
Judgment  sustaining  the  demurrer  plaintiff 
appealed. 

T.  T.  Hicks  and  Tasker  Polk,  for  appel- 
lant. Walter  A.  Montgomery  and  John  H. 
Kerr,  for  appellees. 

CONNOR,  J.  (after  stating  the  case  as 
above).  The  deed  set  forth  In  the  complaint 
contains  several  covenants:  (1)  The  cove- 
nant of  seisin  and  right  to  convey.  (2)  (Cove- 
nant against  incumbrances.  (3)  General  war- 
ranty, which  is.  under  our  decisions,  a 
covenant  for  quiet  enjoyment  It  is  not 
clear  that  the  plaintiff  intends  to  allege 
a  breach  of  the  covenant  of  seisin.  Giv- 
ing, however,  the  language  of  the  com- 
plaint a  liberal  construction,  for  the  purpose 
of  discovering  such  allegation,  we  are  of 
the  opinion  that,  for  the  purposes  of  this 
appeal,  the  feme  defendant  was  seised  of  the 
land,  that  she  had  title  thereto  with  right 
of  entry  subject  to  the  incumbrance  of  the 
right  of  dower  in  the  widow  of  liouis  Baker. 
It  is  conceded  that,  with  this  exception,  she 
had  the  title  of  Baker.  Whatever  contro- 
^  versy  the  heirs  made  in  regard  to  the  validity 
of  the  proceeding  by  the  administrator  and 
the  sale  made  thereunder  is  conceded  to  have 
been  without  foimdation.  It  is  further  conced- 
ed that  the  widow  was  entitled  to  have  her 
dower  allotted  in  the  land,  and  that  no  allot- 
ment was  made.  It  has  always  been  held 
by  this  court  that  until  allotment  the  widow 
has  no  right  to  retain  possession  of  her  de- 
ceased husband's  lands  against  the  heir  or 
those  claiming  under  him.  In  Spencer  r. 
Weston*s  Heirs,  18  N.  C  213,  Daniel,  J.,  said: 
"The  widow  has  no  right  of  dower  until  it 
has  been  assigned  to  her.  •  •  •  It  is 
not  until  her  dower  has  been  duly  assigned 
that  a  widow  acquires  a  vested  estate  for 
life,  which  will  entitle  her  to  maintain  eject- 
ment On  recovering  at  law,  the  sheriff  de- 
livers the  demandant  possession  of  her  dower 
by  metes  and  bounds."  Webb  v.  Boyle,  63  N. 
C.  271.  In  State  v.  Thompson,  130  N.  a 
680,  41  S.  E.  486,  defendant  was  indicted  for 
forcible  entry  and  detainer.  It  appearing 
that  the  prosecutrix  was  in  possession,  after 
the  death  of  her  husband,  no  dower  having 
been  assigned,  Furches,  C.  J.,  said:  **She 
was  not  the  owner  of  the  land  from  her  own 
evidence,  which  tends  to  show,  and  we  will 


assume  did  show,  that  the  land  she  lived  <m 
belonged  to  her  husband  before  his  death  and 
descended  to  ills  helrs»  as  no  will  is  alleged 
or  shown.  She  was  oititled  to  dower,  but 
this  land  had  not  been  assigned  or  allotted 
to  her.  And  the  fact  that  she  was  his  widow 
and  entitled  to  dower  gave  her  no  right  to 
any  part  of  the  land."  Whether  in  this  state, 
in  the  absence  of  any  statute,  she  la  entitled, 
under  chapter  7,  Magna  Charta,  to  her  quar- 
antine, is  not  presented  on  this  record,  for  the 
same  reason  assigned  in  Spencer  v.  Weston's 
Heln,  supra,  that  it  does  not  appear  that  the 
mansion  house  was  situate  on  the  land  in 
controversy.  10  Am.  &  Eng:  Enc.  148.  We 
are  of  the  opinion,  therefore,  that  the  posses- 
sion of  the  heirs  and  widow  of  Baker  was  not 
a  breach  of  the  covenant  of  seisin,  or  ^^the 
right  to  convey  In  fee  simple  as  the  same  was 
conveyed  to  them.'*  The  covenant  of  seisin 
refers  to  the  title,  and  not  the  possession. 
Rawle  on  Gov.  60,  61. 

Passing,  for  the  present,  the  next  covenant, 
we  find  in  the  deed  the  usual'  covenant  €t 
warranty,  which,  as  said  by  Taylor,  G.  J.,  in 
Herrin  r.  McEntyre,  8  N.  C  410,  is  subject 
to  the  same  construction  as  a  covenant  for 
quiet  enjoyment  This  is  common  learning 
with  ua  What,  then,  are  the  plaintiff's 
rights,  treating  the  covenant  as  one  for  quiet 
enjoyment  sometimes  called  "the  sweeping 
covenant"?  HoweU  v  Richards,  11  East  833. 
A  breach  of  this  covenant  occurs  when  there 
is  an  eviction  or  disturbance  of  the  posses- 
sion by  title  paramount  Usually  the  action 
is  based  upon  an  eviction,  either  actual  or 
constructive,  of  the  covenantee  after  be  has 
entered  upon  or  t>een  put  into  possession  by 
his  covenantor.  Where  title  passed  by  deeds, 
operating  by  livery  of  seisin,  the  breach 
could  not  otherwise  occur  because  the  trans- 
fer of  actual  possession  was  essential  to 
perfecting  the  conveyance.  After  the  enactp 
ment  of  the  statute  of  uses,  when  title  passed 
by  virtue  of  the  declaration  of  the  use  and 
the  transfer  of  the  possession  by  operation 
of  the  statute,  it  frequently  happened  that 
transfers  of  title  occurred  when  some  person 
other  than  the  bargainor  was  in  the  actual 
occupation  of  the  land.  We  are  not  concern- 
ed, in  this  discussion,  with  the  effect  of  the 
statutes  against  champerty  passed  to  prevent 
speculation  in  disputed  titles.  In  such  cases 
where  the  bargainee,  whose  entry  was  barred 
by  an  adverse  occupant,  called  upon  his  bar- 
gainor, who  had  given  him  a  covenant  of 
quiet  enjoyment,  to  make  good  his  covenant 
or  pay  damages  for  its  breach,  he  was  met 
with  the  answer  that  he  had  suffered  no  evic- 
tion, and  therefore  had  no  right  of  action. 
The  law  was  so  held  by  a  number  of  courta 
Parker,  G.  J^  Bald :  "No  entry  having  been 
made  by  the  grantee,  under  his  deed,  an  evic- 
tion could  not  have  taken  place."  Ghappeli 
V.  Bull,  17  Mass.  220.  Several  other  courts 
adopted  this  view.  In  Grist  v.  Hodges,  14 
N.  C.  198,  the  question,  for  the  first  time, 
came   before   this   court    Ruffin,   J^   said: 
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^be  existence  of  an  Incambrance,  or  the 
mere  recovery  in  a  possessory  action,  under 
which  the  bargainee  has  not  actually  been 
disturbed,  are  held  for  technical  reasons  not 
to  be  breaches  of  a  covenant  for  quiet  pos- 
session, or,  in  other  words,  of  our  warranties. 
But  that  is  a  very  different  case  from  this, 
In  which  the  bargainee  never,  in  fact,  was 
in  possession,  but  was  icept  out  by  the  pos- 
session of  another,  under  better  title  exist- 
Ing  at  the  time  of  the  sale  and  deed  and  ever 
since.  •  •  *  The  existence  of  a  better 
title,  with  an  actual  possession.  Is  of  itself 
a  breach  of  the  covenant  It  is  manifestly 
Just  that  it  should  be  so  considered,  for 
otherwise  the  covenantee  would  have  no  re- 
dress, but  by  making  himself  a  trespasser  by 
an  actual  entry,  which  the  law  requires  of 
nobody."  The  learned  Justice  places  his  con- 
clusion upon  the  ground  that,  as  between  the 
bargainor  and  bargainee,  the  statute  of  uses 
immediately,  upon  the  execution  of  the  deed* 
carries  the  possession  to  the  bargainee."  As 
between  the  parties,  the  bargainee  is,  on 
strict  legal  principles,  in  If  however,  there 
be  in  reality  an  adverse  possession,  he  can 
be  so  only  for  an  instant,  because  *'the  im- 
plication against  the  truth  will  be  no  fur- 
ther than  is  necessary  to  make  the  title  ef<- 
fectual  for  its  purposes.*^  The  bargainee  will 
be  taken  to  have  been  evicted  eo  instanti  the 
possession  by  operation  of  the  statute  takes 
place.  Thus,  by  a  refinement,  substantial 
Justice  is  done.  In  Shattuck  v  Lamb,  65  N. 
Y.  499,  22  Am.  Rep.  656,  the  question  is  ably 
discussed,  and  the  same  conclusion  reached  by 
Earl,  C.  He  reviews  all  of  the  cases.  Dwight, 
C,  dissented,  saying  that  many  cases  in  the 
various  states  follow.  Grist  v  Hodges  "bi 
which  the  theory  is  stated  with  admirable 
force,"  quoting  the  language  of  Mr.  Rawle. 
Peters  v.  Bowman,  98  U.  S.  56,  25  L.  Ed.  91. 
The  defendants  insist  that,  conceding  the 
eviction  upon  the  authority  of  Grist  v.  Hod- 
ges, supra,  there  was  no  superior  or  para- 
mount title  in  the  evictors,  that  the  right  to 
sue  arises  only  upon  an  eviction  under  para- 
mount title.  The  plaintiff  says  that,  conced- 
ing the  general  rule,  his  covenant  is  not  con- 
fined to  an  eviction  under  paramount  tltle^ 
but  extends  to  **the  claims  of  all  persons 
whatsoever/'  thus  protecting  him  against 
damage  by  reason  of  an  eviction  by  tres- 
passers. This  question  appears  to  have  been 
much  mooted,  and  the  early  English  authori- 
ties contradictory.  The  learned  counsel  for 
the  plaintiff  calls  to  our  attention  the  form 
of  the  covenant  of  general  warranty  given 
by  Mr.  Washburn,  which  is  confined  to  "all 
lawful  claims  and  demands,"  etc.,  whereas, 
he  says  the  covenant  for  quiet  enjoyment  in- 
cludes indemnity  against  **the  claims  of  any 
and  all  persons  whatsoever."  Mr.  Rawle 
siiys:  "There  were  several  old  authorities 
which  held  that  a  covenant  thus  absolutely 
expressed  extended  to  all  interruptions  and 
disturbances  whatsoever,  whether  lawful  or 
tortious;   and,  although   authority   was  not 


wanting  in  opposition  to  this  doctrine,  tha 
law  seems  not  to  have  been  settied  until  the 
case  of  Hayes  v.  Bickerstaff,  4  Vaughan,  118. 
That  case  decided  that  the  covenant,  how- 
ever generally  expressed,  must  be  understood 
as  applying  merely  to  the  acts  of  those  claim- 
ing by  title.  In  the  first  place,  it  would  be 
unreasonable  that  a  man  should  covenant 
against  tortious  acts  of  strangers  which  he 
could  not  see  or  prevent;  secondly,  the  law 
gives  a  remedy  against  the  wrongdoer ;  third- 
ly, the  covenantee  might  thus  have  a  double 
remedy,  and  receive  a  double  compensation; 
and,  fourthly,  it  would  enable  him  to  injure 
the  covenantor  by  colluding  with  a  stranger 
to  make  a  tortious  entry"  Bawle  on  Ck)ve- 
nants,  147.  Certain  exceptions  to  the  rule  are 
stated;  but,  as  none  of  them  apply  to  this 
appeal,  it  is  not  necessary  to  discuss  them. 
In  Piatt  on  Covenants,  a  Law  Lib.  312,  a 
form  is  given,  said  to  be  in  general  use,  con- 
cluding, as  In  this  record:  "Or  any  other 
person  or  persons  whomsoever."  The  author 
says:  "A  general  covenant  for  quiet  enjoy*- 
ment  was,  in  earlier  times,  holden  to  extend 
to  tortious  evictions  or  interruptions,  but  this 
doctrine  was  never  fully  acquiesced  In;  and 
a  different  rule  is  now  established,  so  that 
at  present,  when  we  eqpeak  of  a  covenant  pro- 
viding against  the  acts  of  all  men,  it  is  to 
be  understood  of  all  men  claiming  by  title, 
for  the  law  will  not  adjudge  that  the  wrong- 
ful acts  of  strangers  are  covenanted  against. 
Hence,  if  one  who  has  no  right  ousts  or  dis- 
seises a  purchaser,  he  shall  not  have  an  ac- 
tion against  the  vendor ;  the  reason  being  that 
the  law  has  already  furnished  the  means  of 
redress  by  giving  the  injured  party  an  action 
of  trespass  against  the  wrongdoer."  So 
Lord  EUenborough,  (X  J.,  in  Nacsh  v.  Pal- 
mer, 1  Bam.  &  Ores.  29,  says:  '*The  rule 
has  been  correctiy  stated  that,  where  a  man 
covenants  to  indemnify  against  all  persons, 
this  is  but  a  covenant  to  indemnify  against 
lawful  title."  Wotton  v.  Hele,  2  Saund.  pt. 
2,  177.  "The  covenant  for  quiet  enjoyment 
is  the  same  as  the  covenant  of  warranty  in 
all  its  practical  effects.  It  is  an  assurance 
to  the  grantee  that  his  enjoyment  of  the 
land  conveyed  shall  not  be  disturbed  by  law- 
ful means,  but  does  not  attempt  to  protect 
him  against  mere  disturbances  by  trespass- 
ers." Hopkins,  Real  Prop.  448;  Underwood 
V.  Birchard,  47  Vt  305.  While  the  precise 
question  has  not,  so  far  as  our  investigations 
go,  been  before  this  court,  we  find  the  gen- 
eral principle  recognized  as  in  Midgett  v. 
Brooks,  34  N.  C.  145,  55  Am.  Dea  405.  Nash, 
J.,  says :  *The  words  In  the  deed  we  are  con- 
sidering, upon  their  face,  import  a  promise 
or  agreement  on  the  part  of  the  vendor  that 
Midgett  shall  enjoy  the  premises  free  from 
disturbance  from  any  one  claiming  by  title 
paramount;  and  that  Is  a  covenant  for 
quiet  enjoyment"  We  therefore  conclude 
that,  while  there  was  an  eviction  within  the 
terms  of  the  covenant,  the  plaintiff's  action, 
upon  their  covenant,  fails  because  it  appears^ 
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from  the  facts  set  forth  in  the  complaint, 
that  the  evictors  had  no  title.  They  were 
mere  trespassera  This  is  shown  by  the  re- 
soit  of  plaintiff's  action  brought  to  eject 
them. 

There  is,  however,  in  the  deed  a  covenant 
against  incumbrances.  The  learned  counsel 
for  defendants  concede  tliat  the  dower  right 
of  the  widow,  independent  of  her  wrongful 
possession,  was  an  incumbrance  upon  the  title 
which  constituted  a  breach  of  the  covenant 
It  is  well  settled  that  the  right  of  dower 
is  such  an  incumbrance  upon  the  land  as 
works  a  breach  of  the  covenant  Gore  v 
Townsend,  105  N.  0.  228,  U  S.  E.  leo,  8  U 
R.  A.  443;  1  Jones  on  Conveyances,  $  867. 
The  difficulty  with  which  plaintiff  is  con- 
fronted in  this  action  is  that  iie  does  not 
claim,  or  show,  any  damage  sustained  by  rea- 
son of  such  incumbrance,  but  expressly  ex- 
cludes any  such  claim  by  alleging  that  his 
measure  of  damage  is  the  amount  paid  by 
way  of  counsel  fees  and  cost  and  the  Interest 
on  the  entire  purchase  money.  This  certainly 
cannot  be  correct  As  said  by  Mr.  Rawle, 
the  rule  which  has  been  adopted  as  to  the 
measure  of  damages  for  breach  of  this  cove- 
nant is  very  simple.  If  the  incumbrance  is 
contingent  in  its  character,  and  if  nothing  has 
been  paid  by  the  plaintiff  towards  removing 
or  extinguishing  it,  and  if  it  has  inflicted  no 
actual  injury  upon  him,  he  can  obtain  but 
nominal  damages,  as  he  is  not  allowed  to  le- 
cover  a  certain  compensation  for  running  the 
risk  of  an  uncertain  injury.  Rawle  on  Gov. 
129;  Hale  on  Dam.  869.  Until  dower  was 
allotted,  the  widow  has  no  right  to  interfere 
with  plaintiff's  possession.  As  she  never  had 
dower  allotted  he  sustained  no  damage  by 
reason  of  the  existence  of  her  right  to  do  so. 
It  may  be  that  for  the  purpose  of  relieving 
his  estate  from  the  uncertain  extent  of  the 
Incumbrance  the  plaintiff  may  have  filed  a 
petition  against  the  widow  for  the  allotment 
of  her  dower.  The  heir  could  do  so  after  the 
expiration  of  three  months  from  the  death 
of  her  husband.  Revisal  1905,  f  S0S8. 
Whether,  without  doing  so,  the  plaintiff 
could  sue  upon  the  covenant,  alleging  that, 
by  reason  of  the  incumbrance,  the  market 
value  of  his  title  was  depreciated  in  a  sum 
either  certain  or  capable  of  being  made  so, 
is  not  presented  upon  this  appeal,  because 
there  is  no  such  allegation  The  complaint 
is  drawn  upon  the  theory  that  counsel  fees 
actually  paid  and  interest  on  the  entire  pur- 
chase money  constitute  the  measure  of  dam- 
ages for  the  breach  of  covenant  against  an  in- 
cumbrance which  could,  in  no  possible  event, 
have  affected  more  than  one-third  in  value  of 
the  land  during  the  life  of  the  widow.  Is- 
sue was  joined  upon  the  demurrer.  His 
honor  was  clearly  correct  in  holding  that 
plaintiff  was  not  entitled  to  recover  upon  the 
complaint  It  may  be  that,  by  an  amendment 
of  the  complaint,  he  would  have  been  entitled 
to   at   least   nominal   damages.    His   honor 


would  liave  permitted  such  amendment  if  so 
requested,  but,  as  plaintiff  elected  to  stand 
by  his  complaint  as  drawn,  and  as,  for  the 
reasons  we  liave  pointed  out  he  is  not  en- 
titled to  maintain  his  action,  we  can  only 
affirm  the  judgment  It  is  well  understood 
that,  if  the  facts  set  forth  in  the  complaint 
show  a  remediable  legal  wrong  the  action 
shall  not  be  dismissed  because  of  the  relief 
demanded.  Here,  however,  while  the  plain- 
tiff shows  tliat  he  held  defendants'  deed  con- 
taining a  covenant  against  incumbrances,  and 
that  a  contingent  incumbrance  was  in  exist- 
ence, he  further  shows  that  prior  to  the  bring- 
ing of  his  action  the  possibility  of  damage  by 
reason  of  such  incumbrance  came  to  an  end 
by  the  death  of  the  widow.  >  He  says: 
"Plaintiff  avers  tliat  the  bargain,  contract 
and  covenant  •  •  ♦  was  broken  by  her 
failure  to  deliver  possession  thereof  to  plain- 
tiff,*' and  that  "thereby  plaintiff  suffered  loss, 
and  was  endamaged  and  forced  and  compelled 
to  incur  the  expense  and  outlay  above  set 
out  and  that  the  defendant  E.  P.  Browning 
is  liable  to  him  therefor  as  the  measure  of 
his  damages  by  reason  of  the  breach  of  the 
said  contract  and  covenant  in  failing  to  de- 
liver said  lands  to  plaintiff  and  in  failing  to 
defend  the  title."  This  language,  under  the 
most  liberal  construction  does  not  aver  any 
damage  by  reason  of  the  breach  of  the  cove- 
nant against  incumbrance. 

Upon  a  careful  consideration  of  the  com- 
plaint we  concur  with  his  honor  in  sustain- 
ing the  demurrer. 

Affirmed. 
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SANDERS  et  al.  v.  BELUB  et  aL 

(Supreme  Court  of  South  Carolma.    Sept  18, 
1907.) 

1.  Officbbs— PuBijc   Officers— DKFisinoN. 

Apart  from  the  statute,  the  distmction  be- 
tween a  public  officer  and  an  employ^  is  that  the 
former  is  charged  with  duties  involving  an  ex- 
ercise of  somt  part  of  the  sovereign  power  in  the 
performance  of  which  the  public  is  concerned, 
and  which  are  continuing  and  not  occaslonaL 
while  one  merely  performmg  dnties  required  of 
him  by  persons  employing  him  under  an  express 
contract  or  otherwise,  thoueb  the  employer  is  a 
public  officer  and  the  employment  be  a  public 
work  or  business,  is  a  mere  employ^. 

[Ed.  Note.— -For  cases  in  point  see  Gent   Dig. 
vol.  37,  Officers,  f  1] 

2.  Paupers— Poor  Law  Officers— Poobhousx 
Superintendent. 

Civ.  Ck)de  1902,  f  785,  provides  that  the 
county  board  of  commissioners  shall  have  gen- 
eral supervision  of  the  county  poorhouse;  and 
section  786  declares  that  the  board  shall  be  em- 
powered to  appoint  a  superintendent  with  such 
assistance  as  may  be  needed  to  provide  means 
for  the  employment  of  the  inmates.  Act  1901 
(23  St.  at  Large,  p.  754)  declares  that  the  term 
^'public  officer*'  shall  include  all  officers  of  the 
state  previously  commissioned,  the  trustees  of 
the  various  colleges  of  the  state,  members  of 
the  various  state  Doards,  dispensary  constables, 
and  other  persons  whose  duties. a/e  defined  by 
law.  Heldf  that  a  poorhouse  superintendent  ap- 
pointed by  a  county  board  of  commissioners  was 
a  public  officer. 
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S.  Injunction— IRTEKFSBBNOB  with  Ofvicbb 
— Adequate  Revedt  at  Law. 

Injunction  will  not  lie  to  restrain  an  in- 
cumbent of  the  office  of  poorhouae  superintend- 
ent from  interfering  with  any  successor  duly  ap- 
pointed by  a  county  board  of  commissioners;  the 
appointee  having  an  adequate  remedy  by  quo 
warranto. 

i.   PaTTPEBS— .POOBHOUSS    SUPEBINTBNDENT  — 

7ebm  op  Office 

Under  Civ  Ck>de  1902,  f  780,  empowering 
the  county  board  of  commissioners  to  appoint  a 
poorhouse  superintendent,  but  failing  to  fix  the 
term  of  such  superintendent's  office,  such  term 
Is  coeiztensive  with  the  term  of  .the  board. 

&  OmOEBS— ROKOVAI.. 

Ck)n8t.  art.  3.  f  27,  providing  that  officers 
shall  be  removed  from  office  for  incapacity,  mis- 
conduct, or  neglect  of  duties  in  such  manner  as 
may  be  provided  by  law,  with  no  mode  of  trial 
or  removal  as  provided  in  Constitution,  does 
not  abrogate  the  general  rule  that  an  appointive 
officer  may  be  removed  at  the  pleasure  of  the 
appointing  power;  his  term  of  office  not  having 
been  fixed  by  law. 
6L  Save— Implied  RbmovaIi. 

Where  the  power  to  remove  an  appointive 
officer  at  the  pleasure  of  the  appointing  power 
exists,  the  appointment  of  another  person  to 
hold  the  office  operates  as  a  removal  of  the  in* 
cumbent  from  the  time  he  receives  notice  of 
the  jnew  appointment. 

7.  PaUPEBS  —  POOBHOUSE     SUPEBINTENDENT^ 

Removal. 

The  custom  of  a  retiring  county  board  of 
commissioners  to  elect  a  superintendent  of  a 
poorhouse  and  farm  for  a  period  extending  be- 
yond their  own  term  could  not  prevent  the  new 
board  of  commissioners  from  appointing  a  new 
superintendent  to  displace  the  aapointee  of  the 
old  board  for  a  term  coextensive  with  the  term 
of  office  of  the  new  board. 

Appeal  from  Common  Pleas  Circuit  Court 
o£  Union  Comity;   D.  B.  Hydrick,  Judge. 

Suit  by  Joseph  Sanders  and  others  against 
J.  F.  Belue  and  others.  From  an  order  re- 
fusing a  temporary  injunction,  plaintiffs  ap- 
peal.   Affirmed. 

J.  A.  Sawyer,  for  appellants.  Townsend 
&  Townsend,  for  respondents. 

WOODS,  J.  The  county  board  of  com- 
missioners of  Union  county  on  January  7, 
1907,  appointed  the  plaintiff  S.  O.  Howell 
superintendent  of  the  poorhouse  and  farm. 
The  preceding  coimty  board  of  commissioners 
on  October  15,  1906,  had  undertaken  to  ap- 
point the  defendant  J.  Fincher  Belue  superin- 
tendent for  the  term  of  one  year  from  that 
date.  Claiming  the  right  .to  hold  the  posi- 
tion under  this  appointment  until  October 
15,  1907,  the  defendant  Belue  refused  to 
surrender  to  Howell  the  property  in  his 
charge  as  superintendent  Thereupon  How- 
ell and  two  of  the  county  board  of  commis- 
sioners, Joseph  Sanders  and  W.  Fowler  Bobo, 
brought  this  action  to  restrain  the  defendant 
Belue  from  interfering  with  Howell  in  tak- 
ing possession  of  the  property  of  the  poor- 
house and  farm  and  discharging  his  duties 
as  superintendent  Judge  Aldrich  refused 
the  application  for  temporary  injunction,  and 
plaintiffs  appeal. 

If  the  auperintendent  of  the  county  poor- 
house and  farm  is  an  officer,  then  it  is  con- 
ceded the  plaintiff  Fowler  has  an  adequate 


remedy  at  law  by  quo  warranto,  and  ther« 
would  be  no  ground  to  ask  for  equitable  re- 
lief by  injunction.  The  only  statutory  provi- 
sions bearing  on  the  question,  except  the 
statutory  definition  of  a  public  officer,  are 
these  sections  of  the  Civil  Code  of  1902: 

''Sec.  785.  The  county  board  of  commis- 
sioners shall  have  general  supervision  over 
the  paupers  and  the  poorhouse  and  farm  of 
the  county,  and  tne  said  board  shall  provide 
all  necessary  buildings  for  the  accommoda- 
tion of  the  poor  of  the  county,  with  sufficient 
tillable  land  to  give  employment  to  all  pau- 
pers able  to  work,  and  said  buildings  and 
lands  shall  be  designated  as  the  poorhouse 
and  farm  of  the  county. 

''Sec.  786.  Said  board  shall  be  empowered 
to  make  all  necessary  rules  and  regulations 
for  the  government  of  the  county  poorhouse 
and  farm,  to  appoint  a  superintendent  with 
such  assistants  as  may  be  needed,  to  provide 
means  for  the  employment  as  may  be  best 
suited  to  the  inmates  of  the  poorhouse,  to 
see  that  every  pauper  able  to  work  is  em- 
ployed, and  to  appoint  one  or  more  physi- 
cians to  the  poorhouse,  who  shall  furnish 
medical  aid  to  the  indigent  sick." 

Accepting  any  or  all  of  the  many  defini- 
tions of  public  office  which  have  been  laid 
down  by  Jurists,  it  is  still  often  difficult  to 
say  whether  a  particular  position  is  an  office 
or  a  mere  employment  United  States  v. 
Hartwell,  73  U.  S.  385,  18  L.  Ed.  830;  Unit- 
ed States  V.  Germaine,  99  U.  S.  608»  25  L. 
Ed.  482;  Bliason  v.  Coleman,  86  N.  C.  235; 
State  V.  Hocker  (Fla.)  63  Am.  St  Rep.  181, 
note ;  Opinion  of  Justices,  3  Me.  481 ;  23  Am. 
&  Eng.  Enc.  322;  McComick  v.  Thatcher,  8 
Utah,  294,  30  Pac.  1091,  17  L.  R.  A.  243.  note. 
Laying  aside  for  the  moment  the  statutory 
definition  of  a  public  officer,  we  venture  to 
think  an  examination  of  these  and  other  au- 
thorities will  lead  to  the  approval  of  the 
following  definitions  as  sufficiently  express- 
ing the  generally  accepted  distinction  be- 
tween a  public  officer  and  an  employ^:  One 
who  is  charged  by  law  with  duties  involving 
an  exercise  of  some  part  of  the  sovereign 
power,  either  small  or  great,  in  the  perform- 
ance of  which  the  public  is  concerned,  and 
which  are  continuing,  and  not  occasional  or 
intermittent  is  a  public  officer.  Conversely, 
one  who  merely  performs  the  duties  required 
of  him  by  persons  employing  him  under  an 
express  contract  or  otherwise,  though  such 
persons  be  themselves  public  officers,  and 
though  the  employment  be  in  or  about  a  pub- 
lic work  or  business,  is  a  mere  employ^. 
The  position  of  superintendent  of  the  poor- 
house and  farm  is  created  by  statute  law, 
and  not  by  the  county  board  of  commission- 
ers. The  person  to  be  appointed  to  the  posi- 
tion is  designated  by  statute  a  "superintend- 
ent" and  that  term  itself  connotes  the  as- 
sumption of  responsibility  and  the  exercise 
of  discretion  in  the  details  of  the  manage- 
ment of  the  poorhouse  and  farm,  though  sub- 
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iect  to  tbe  general  superviBlon  of  the  county 
board  of  commissioners.  The  care  for  the 
indigent  is  universally  recognized  as  falling 
within  the  sovereign  power  of  the  state,  and 
hence  the  superintendent,  in  managing  the 
details  of  the  Institution  provided  by  the 
state  for  the  indigent  and  helpless,  exercises 
a  part  of  tbe  sovereign  power.  The  public 
is  evidently  concerned  in  the  performance  of 
these  duties;  and  it  is  equally  evident  the 
duties  are  not  intermittent  or  occasional, 
but  continuing  throughout  every  moment 
from  appointment  to  removal  or  resignation. 
The  position,  therefore,  comes  within  all  the 
terms  of  the  generally  accepted  definitions 
of  a  public  officer,  as  distinguished  from  an 
employ^. 

Act  1901  (23  St  at  Large,  p.  754)  containa 
this  definition  of  a  public  officer :  **The  term 
'public  officers'  shall  be  construed  to  mean  all 
officers  of  the  state  that  have  heretofore 
been  commissioned,  and  trustees  of  the  vari- 
ous colleges  of  the  state,  members  of  the  va- 
rious state  boards,  dispensary  constables, 
and  other  persons  whose  duties  are  defined 
by  law."  The  literal  meaning  of  the  words 
"other  persons  whose  duties  are  defined  by 
law"  could  hardly  have  been  intended;  for 
the  duties  of  guardians,  administrators,  and 
other  trustees  are  defined  by  law,  and  yet 
it  could  scarcely  have  been  the  intention 
to  include  such  persons  in  the  definition  of 
public  officers.  The  intention  probably  was 
to  Include  in  the  definition  all  persons  whose 
public  duties  are  defined  by  law.  But,  taking 
the  definition  either  in  this  sense  or  accord- 
ing to  its  literal  meaning,  it  includes  the 
superintendent  of  the  poorhouse  and  farm. 
The  thought  will  hardly  be  entertained  for 
a  moment  that  the  defining  of  the  duties  nec- 
essary to  make  one  a  public  officer  necessari-. 
ly  means  setting  them  out  with  such  precision 
as  to  leave  no  room  for  the  exercise  of  dis- 
cretion in  details  of  management  If  this 
were  so,  very  few  county  officers  would  fall 
within  the  definition.  The  Century  Diction- 
ary gives  this  meaning  to  the  word  "define," 
when  used  in  connection  with  the  duties  of  a 
public  office:  "To  fix,  establish,  or  prescribe 
authoritatively."  When  the  statute  empow- 
ers the  county  board  of  commissioners  to  ap- 
pomt  a  superintendent  of  tbe  county  poor- 
house  and  farm,  it  is  only  a  change  of  lan- 
guage and  not  of  meaning  to  say  it  empow- 
ers them  to  appoint  a  person  whose  duties 
shall  be  to  superintend  the  poorhouse  and 
farm.  This  is  defining  the  public  duties  of 
a  person  so  appointed;  for  to  superintend 
means  to  have  charge  and  direction  of.  The 
statute,  in  placing  upon  the  person  appoint- 
ed the  duties  of  superintending  a  public 
institution  subject  to  the  supervision  of 
the  county  board  of  commissioners,  defines 
his  duties  with  about  as  much  accuracy  as 
the  nature  of  the  office  will  admit  The  stat- 
utory definition  of  a  public  officer,  as  well  as 
that  which  was  generally  accepted  before  the 


statute  was  passed,  takes  In  the  superintend- 
ent of  the  poorhouse  and  farm. 

While  it  follows  from  this  conclusion  the 
Judgment  must  be  affirmed,  the  remedy  of  the 
plaintiff  being  by  quo  warranto,  and  not  by 
Injunction,  yet  the  substantive  question  of  the 
right  of  the  two  claimants  to  the  office  is  of 
public  interest,  and  should  be  settled  without 
putting  the  parties  to  the  delay  and  expense 
of  protracted  litigation.  Ck)nst.  art  1,  §  11, 
provides:  "No  person  shall  be  elected  or  ap- 
pointed to  ofijce  in  this  state  for  life  or  during 
good  behavior,  but  the  terms  of  all  officers 
shall  be  for  some  specified  period  except  no- 
taries public  and  officers  in  the  militia." 
It  will  be  observed  this  section  does  not  re- 
quire that  the  term  of  every  officer  shall  be 
fixed  by  direct  legislative  enactment  The 
specified  period  may  be  inferred  from  the 
nature  of  the  office  and  the  duties  of  the 
officer.  For  example^  when  an  inferior  office 
is  created,  the  tenure  may  be  implied  to  be 
the  same  as  that  of  the  superior  office  to 
which  the  inferior  is  an  adjunct  Such  an 
implication  is  especially  strong  when  the  in- 
ferior officer  is  charged  with  minor  matters; 
the  general  supervision  and  responsibility  de- 
volving on  the  superior  officer.  The  statute 
does  not  in  terms  fix  any  specified  period  dur- 
ing which  an  appointment  to  the  office  of 
superintendent  of  the  poorhouse  and  farm 
continues.  But  the  same  is  also  true  of  the 
offices  of  deputy  clerk  and  deputy  sheriff, 
the  appointments-  to  which  continue  during 
the  pleasure  of  the  clerk  or  of  the  sheriff 
making  the  appointment  Yet  it  has  never 
been  doubted,  so  far  as  we  are  aware,  that 
the  term  of  a  deputy  sheriff  or  deputy  clerk 
ends  by  operation  of  law  with  the  term  of 
the  sheriff  or  clerk  by  whom  he  was  appoint- 
ed. The  clerk  and  sheriff  being  charged  with 
general  responsibility  for  the  conduct  of 
their  respective  offices,  it  is  so  plain  that  a 
deputy  appointed  by  a  predecessor  should  not 
hold  over  it  was  deemed  unnecessary  to  say 
that  the  term  of  the  deputy  should  end  with 
the  term  of  the  clerk  or  sheriff  who  appoint- 
ed him.  So  it  is  with  the  office  of  superin- 
tendent of  the  poorhouse  and  farm.  The 
county  board  of  commissioners  are  by  law 
made  responsible  for  the  general  supervision 
of  the  poorhouse  and  farm  of  the  county,  and 
it  was  never  intended  that  the  subordinate 
officer  appointed  by  them  for  the  superintend- 
ence of  the  institution  should  have  a  longer 
term  than  those  by  whom  he  was  appointed. 
The  statutory  scheme  of  general  supervision 
by  the  board  and  subordinate  supervision  by 
the  superintendent  repels  the  idea  of  one 
board  having  tbe  power  to  impose  a  superin- 
tendent on  a  succeeding  board.  To  sustain 
the  power  which  the  retiring  board  attempted 
to  exercise  in  this  case  would  lead  to  prac^ 
tical  absurdity.  If  they  could  fix  the  term 
of  the  office  by  appointment  for  one  year  be- 
yond their  own  term,  they  could  fix  it  for 
ten  years. 
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But  it  would  not  help  the  defendant  Belne 
for  the  court  to  hold  the  tenure  of  his  office 
not  limited  by  legislative  intendment  to  the 
term  of  the  board  making  the  appointment; 
for  the  abflolnte  power  of  removal  at  pleasure 
is  incident  to  the  power  of  appointment,  un- 
less the  law  provides  duration  of  the  official 
term  or  mode  of  removal.  Ex  parte  Hennen, 
18  Pet  (U.  S.)  259,  10  L.  Ed.  138;  8  Rose's 
Notes,  824 ;  1  Supp.  Rose's  Notes,  811 ;  Keim 
V.  United  States,  177  U.  S.  290,  20  Sup.  Ct 
674,  44  L.  Ed.  774 ;  28  Am.  ft  Eng.  Enc  410. 
It  is  also  well  settled  that,  where  the  power 
to  remove  at  pleasure  exists,  the  appoint- 
ment of  another  person  operates  as  a  removal 
of  the  incumbent  from  the  time  he  receives 
notice  of  the  appointment.  Ex  parte  Hen- 
nen, supra ;  Blake  v.  United  States,  108  U.  S. 
227,  26  L.  Ed.  466;  Commonwealth  v.  Slifer, 
25  Pa.  23,  64  Am.  Dec.  680.  Section  27,  art 
8,  of  the  Constitution,  does  not  make  any  dif- 
ferent rule  of  law.  It  provides:  "Officers 
shall  be  removed  for  incapacity,  misconduct 
or  neglect  of  duty,  in  such  manner  as  may 
be  provided  by  law,  when  no  mode  of  trial  or 
removal  is  provided  in  this  Constitution." 
The  requironent  that  officers  shall  be  remov- 
ed for  incapacity,  official  misconduct,  or  neg- 
lect of  duty  in  such  manner  as  may  be  pro- 
'  Tided  by  law  by  no  means  implies  abrogation 
of  the  general  rule  of  law  above  stated  that 
an  appointed  officer  may  be  removed  at  the 
pleasure  of  the  officer  who  appointed  him. 
The  affidavits  tending  to  show  that  for  some 
years  the  retiring  county  board  of  commis- 
sioners have  been  accustomed  to  elect  a  su- 
perintendent of  the  poorhouse  and  farm  for  a 
period  extending  beyond  their  own  term  can- 
not have  the  effect  of  changing  the  law.  Nor 
can  the  court  take  account  of  the  charge  that 
Belue,  though  recognized  as  an  excellent  of- 
ficer, was  turned  out  of  office  In  fulfillment  of 
campaign  promises.  However  unworthy  and 
unjust  such  action  may  be,  the  account  for  it 
must  be  rendered,  not  to  the  court  but  to  the 
people  at  the  ballot  box.  While  the  defend- 
ant Belue  has  no  right  whatever  to  the  office 
of  superintendent  of  the  poorhouse  and  farm 
of  Union  county,  the  remedy  of  the  plaintiff 
Howell  is  by  quo  warranto,  and  not  injunc- 
tion. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(78  s.  c.  ie») 

GREENWOOD  GRANITE  ft  CX)NST.  00.  v. 
WARE  SHOALiS  MFG.   CO. 

(Supreme  Court  of  South  Carolina.    Sept.  16, 
1907.) 

1.    REFESSNCB— OoifPULSOBT    RXFEBBNCS— Na- 

TUBE  OF  Action. 

Wliere  the  statement  of  a  cause  of  action 
Involved  allegations  of  a  partnership  relation,  a 
complication  of  parties,  and  necessitated  an 
examination  of  a  long  account,  and  the  state- 
ment of  another  cause  of  action  raised  issues 
with  reference  to  an  agency,  trust,  and  account- 
ing, and  the  answer  tendered  issues  as  to  a  part- 
nership and  equitable  issues  concerning  the  fore- 


closure of  a  chattel  mortgage,  it  was  a  proper 
case  for  a  compulsory  reference  as  authorized  by 
Code  Civ-  Proc.  1902,  {  293. 

(Ed.  Note.— 'For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reference,  f  6.] 

Appeal  from  Common  Pleas  Clrcalt  Conrt 
of  Greenwood  Connty;  James  Aldrich, 
Judge. 

Action  by  the  Grcfenwood  Granite  ft  Con- 
struction Company  against  the  Ware  Shoals 
Manufacturing  Company.  From  an  order 
transferring  the  cause  to  the  equity  calendar, 
and  referring  It  to  a  master  to  take  and  re- 
port testimony,  plaintiff  appeals.     Affirmed. 

Sheppards,  Grier  &  Park,  for  appellant 
Dial  ft  Todd,  for  respondent 

WOODS,  J.  This  is  an  appeal  from  the 
order  of  Hon.  James  Aldrich,  holding  the 
cause  should  be  tried  on  the  equity  side  of 
the  court  and  accordingly  transferring  it 
from  calendar  1  to  calendar  2,  and  referring 
it  to  the  master  to  take  and  report  testi- 
mony. 

Section  274,  Code  Civ.  Proc.  1902,  provides: 
"An  issue  of  fact  in  an  action  for  the  re- 
covery of  money  only,  or  of  specific,  real  or 
personal  property,  must  be  tried  by  a  Jury, 
unless  a  Jury  trial  be  waived,  as  provided  In 
section  288,  or  a  reference  be  ordered."  By 
section  293,  the  court  is  authorized  to  order 
a  reference  without  consent  "(1)  where  the 
trial  of  an  issue  of  fact  shall  require  the 
examination  of  a  long  account  on  either  side ; 
in  which  case  the  referee  may  be  directed 
to  hear  and  decide  the  whole  issue,  or  to 
report  l^)on  any  specific  question  of  fact  in- 
volved therein;  or  (2)  where  the  taking  of 
an  account  shall  be  necessary  for  the  in- 
formation of  the  court  before  Judgment  or 
for  carrying  a  Judgment  or  order  into  effect" 
The  circuit  decree  thus  states  the  nature  of 
the  issues:  "In  the  issues  of  the  first  cause 
of  action  there  are  allegations  of  a  partner- 
ship relation  and  a  complication  of  parties. 
In  the  issues  of  several  other  causes  of  ac- 
tion there  is  shown  to  be  the  necessity  of  ex- 
amining a  long  account  of  the  cost  of  cer- 
tain work  and  for  estimating  a  certain  per- 
centage thereon,  as  well  as  the  examining  of' 
long  complicated  accounts  in  reference  to 
payments.  In  one  of  the  causes  of  action  the 
issues  involve  the  relation  between  the  par- 
ties of  agency,  trust,  and  accounting.  In 
the  issues  made  by  the  counterclaims  set  up 
in  the  answer  and  the  reply  of  the  plaintiff 
thereto  are  involved  the  partnership  relation 
and  the  equitable  issues  of  the  foreclosure 
of  a  chattel  mortgage,  and  it  also  seems  nec- 
essary to  examine  long  and  complicated 
accounts  on  both  sides.  A  careful  examina- 
tion of  this  case  convinces  me  that  the  is- 
sues are  peculiarly  involved,  and  the  neces- 
sity exists  for  the  taking  and  examining 
long  and  complicated  accounts.  I  am  sat- 
isfled  that  a  trial  of  the  Issues  by  Jury  would 
be  almost  inpracticable,  and,  in  addition  to 
the  equitable  issues  presented,  and  by  rea- 
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son  of  the  necessity  of  the  examination  of 
long  and  complicated  accounts,  the  remedy 
at  law  Is  greatly  embarrassed  and  inadequate, 
and  therefore.  In  order  to  properly  ascertain 
the  truth  and  do  exact  and  substantial  Jus- 
tice between  the  parties,  the  trial  should  be 
had  on  the  equity  side  of  this  court"  In- 
spection of  the  pleadings  shows  beyond  all 
doubt  the  correctness  of  the  conclusion  of 
the  circuit  court  The  power  of  the  circuit 
court  to  transfer  such  a  cause  to  calendar 
2  and  make  an  order  of  reference  is  fully 
sustained  by  authority.  Devereux  y.  Mc- 
Crady,  46  S.  O.  146,  24  S.  B.  77;  Green  v. 
McOarter,  64  S.  C.  290,  42  S.  B.  157;  Price 
v.  Mlddleton,  75  S.  C.  105,  55  S.  B.  156. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(78  s.  C.  24») 

ROCHBSTBB  et  al.  ▼.  BTTLh. 

(Supreme  Court  of  South  Carolina.    Sept  24, 
1907.) 

1.  HlOHWATS— AUTOMOBIUB     ACOIDEITIV-NKO- 

LiOENCE  OF  Dbiveb— Question  fob  Jxtbt. 
In  an  action  for  injuries  to  plaintiffs  wife 
resulting  from  plaintififs  mule  becoming;  fright- 
ened at  defendant's  auitomobile,  which  was 
stopped,  with  the  engine  running,  near  a  bridge 
to  permit  plaintiff  to  pass,  evidence  held  to  re- 
quire submission  of  the  ouestion  of  the  negli- 
gence of  defendant's  cfaauner  to  the  Jury. 

2.  TaiAL— InSTBUCTIONS— CONSTBUCnON   AB   ▲ 

Whole. 

Where  the  court  bad  previously  cbarsed 
that  a  person  would  not  be  liable  unless  his 
negligence  was  the  proximate  cause  of  the  in- 
jury, an  instruction  that,  if  negligence  of  de- 
fendant's a^ent  caused  the  injury,  the  principal 
would  be  liable,  was  not  erroneous  for  failure 
to  charge  that  such  liability  would  occur  only 
for  injuries  which  were  proximately  caused  by 
the  agent's  negligence. 

[Ed.  Note.— 'For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §|  703-7ia] 

8.  Mabteb  and  Sebvant— Acts  of  Sebvant— 

LiABiLirr  OF  Masteb. 

Acts  of  a  servant  within  the  scopA  of  bis 
duties  are  those  of  the  master,  and  the  master's 
liability  for  his  servant's  acts  is  Uie  same  aa  if 
he  had  been  acting  bimsell 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  1217.] 

.  4.  Tbial— Specific  I nstbuotions— Requests. 
Defendant  cannot  object  that  the  instruc- 
tions given  were  general  principles  of  law  wheve 
DO  specific  instructions  were  requested. 

[Ed.  Note.— 'For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  $  628.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  Brnest  Gary,  Judge. 

Action  by  Thomas  M.  Rochester  and  anoth- 
er against  J.  A.  Bull.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Haynesworth  ft  Patterson,  for  appellants. 
Blythe  &  Blythe,  for  respondent 

POPE,  0.  J.  This  action  was  brought  by 
the  plaintiffs,  Thomas  M.  Rochester  and  his 
wife,  Caroline  Rochester,  to  recover  damages 
of  the  defendant,  J.  A.  Bull,  for  injuries 
alleged  to  have  been  caused  by  his  negli- 
gence.   The  facts  are  as  follows:    On  Au- 


gust 30,  1904,  the  plaintiffs  were  going  along 
the  road  leading  from  the  city  of  Greenville, 
in  the  direction  of  ClUclc  Springs,  in  a  wagon 
drawn  by  a  mule.  As  they  drew  near  to 
the  bridge  leading  across  Richland  creek,  on 
coming  around  a  sharp  curve  about  75  yards 
from  the  foot  of  the  bridge,  the  automobile 
of  the  defendant  was  seen  approaching,  it  be- 
ing then  Just  about  to  nm  off  of  the  bridge. 
The  plaintiff  Thomas  Rochester  at  once  sig- 
naled the  driver  of  the  machine  to  stop.  The 
road  at  tliis  point  is  down  a  comparatively 
steep  grade,  and  is  narrow.  On  the  left- 
liand  side  approaching  the  bridge  is  a  lUgh 
bank,  while  on  the  other  side  is  a  steep  bluff 
leading  down  to  the  creek.  The  automobile, 
in  compliance  with  the  signal  of  the  plain- 
tiff, was  run  into  a  cut-out  in  the  bank  on 
the  left-hand  side,  and  the  forward  motion 
of  the  machine  stopped.  The  motor,  how- 
ever, was  permitted  to  continue  running,  and, 
according  to  the  testimony  of  the  plaintiffs, 
gave  forth  much  noise  and  caused  the  whole 
machine  to  vibrate.  The  plaintiffs  co'ntiniied 
their  approach;  the  mule  becoming  more  or 
less  frightened  as  he  neared  the  machine^ 
When  he  was  almost  opposite  it,  he  becsuoae 
uncontrollable,  and  ran  over  to  the  extreme 
right  of  the  road,  where  he  struck  a  tele- 
phone pole,  throwing  the  plaintiffs  from  the 
wagon,  and,  according  to  the  allegations  of 
the  complaint,  injuring  Mrs.  Rochester.  At 
the  conclusion  of  plaintiffs'  testimony,  de- 
fendant made  a  motion  for  a  nonsuit,  on  the 
ground  that  there  was  absolutely  no  evidence 
showing  negligence  on  his  part  Judge  Ern- 
est Gary  refused  the  motion,  and,  the  case 
being  submitted  to  the  Jury,  a  verdict  of 
$475  was  returned  for  the  plaintiffs.  The 
defendant  now  comes  to  this  court  for  relief. 
The  exceptions  first  raise  the  point  as  to 
whether  or  not  it  was  error  to  deny  the 
nonsuit  It  is  too  well  settled  to  require  the 
citation  of  authority  that,  where  there  is  a 
scintilla  of  evidence  going  to  sustain  a  cause, 
a  nonsuit  cannot  be  granted.  The  question, 
therefore,  resolves  itself  into  whether  or  not 
there  was  any  evidence  in  the  case  now  be- 
fore us.  We  think  it  is  a  fact  of  which 
courts  will  take  Judicial  notice  that  automo- 
biles on  highways,  especially  where  they  are 
infrequent  have  a  tendency  to  frighten  ani- 
mals. The  duty,  therefore,  devolves  upon 
the  drivers  of  such  machines  to  exercise  due 
care  to  prevent  accidents.  The  amount  of 
care  necessary  varies  with  the  various  cii^ 
cumstances.  Acts  which  in  a  given  case 
might  be  negligence  in  another  might  be  due 
care.  Therefore  it  is  almost  absolutely  neces- 
sary that  what  action  amounts  to  due  cars 
must  be  a  question  of  fact  From  the  evi- 
dence, it  would  seem  that  the  present  case  Is 
one  in  which  much  care  was  required.  The 
character  of  the  ground,  the  exposed  situa- 
tion of  the  plaintiffs,  and  their  little  chil- 
dren, the  fright  of  the  mule  on  the  present 
and  prior  occasions,  the  noise  of  the  machine, 
were  all  circumstances  going  to  call  for  the 
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exercise  of  much  care,  such  care  as  a  prudent 
person  would  exercise.  Whether  the  defend- 
ant in  the  present  case  exercised  such  care  is 
not  so  absolutely  evident  that  it  may  be  decid- 
ed as  a  matter  of  law.  It  is  a  question  pe- 
culiarly wittiin  the  province  of  the  jury,  and 
the  nonsuit  was  therefore  properly  refused. 

The  circuit  Judge  at  the  close  of  his  charge 
told  the  Jury  that,  if  negligence  of  the  agent 
in  charge  of  the  automobile  caused  the  in- 
jury, the  principal  would  be  liable.  The  de- 
fendant alleges  error  in  his  failing  to  qualify 
this  language  so  as  to  make  the  principal  lia- 
ble only  for  such  injuries  as  were  csinsed 
proximately  by  the  agent's  negligence.  This 
exception  cannot  be  sustained.  The  court 
had  previously  charged  that  a  person  would 
not  be  liable,  unless  his  negligence  was  the 
proximate  cause  of  the  injury.  Now,  if  a 
person  would  only  be  liable  for  the  proximate 
results  of  his  acts  when  he  acted  himself,  it 
would  seem  a  queer  conclusion,  one  which  a 
person  of  ordinary  reason  would  not  draw, 
that,  when  he  acted  through  an  agent,  he 
would  be  held  liable  for  all  injuries,  whether 
proximate  or  not  The  proposition  is  famil- 
iar to  the  ordinary  mind  that  the  acts  of 
an  agent  within  the  scope  of  his  duties  are 
those  of  the  master  and  the  master's  liabilitj: 
for  his  agent* s  acts  are  the  same  as  if  he  had 
been  acting  himself.  The  o^urt  certainly 
stated  correct  propositions  of  law.  True  they 
were  general  principles,  but,  if  the  defend- 
ant wished  anything  more  specific,  he  should 
have  requested  it. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(78  S.  C.  222) 

MONTAGUH  et 


al.  V.  HOOD. 


(Supreme  Court  of  South  Carolina.    Sept  24^ 
1907.) 

Landlord  and  Tenant— Recovery  of  Pos- 
session BT  Landlord. 

Defendant  having  entered  lands  under  a 
lease  from  plaintiffs  vendor,  and  not  having 
surrendered,  but  remained  in,  possession,  after 
termination  of  the  lease,  plaintiff's  remedy  is  not 
by  injunction  to  prevent  alleged  repeated  tres- 
passes but  the  statutory  remedy  against  a  ten- 
ant at  will  or  holding  over. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  82,  Landlord  and  Tenant,  S  1180.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  R.  O.  Purdy,  Judge. 

Action  by  R.  L.  Montague  and  another 
against  James  R.  Hood.  Judgment  for  de- 
fendant   Plaintiff  appeals.    Affirmed. 

The  decree  of  the  trial  court  is  as  fol- 
lows: 

*This  suit  was  instituted  for  the  purpose 
of  obtaining  a  permanent  injunction  against 
the  defendant  to  prevent  alleged  repeated 
trespasses  by  him  upon  the  premises  referred 
to  in  the  complaint.  The  defendant  lived 
about  three  miles  from  the  premises,  but 
bad  been  renting  the  piaces  for  several  years, 
subletting  portions  of  the  premises  to  par- 


ties in  actual  occupancy.  While  this  state 
of  things  existed,  the  premises  were  optioned 
to  the  plaintiffs,  and  the  options  were  closed 
by  a  deed  of  conveyance  on  the  29th  day 
of  March,  1905,  but  as  a  matter  of  fact  the 
transaction  had  been  finally  closed  prior  to 
that  date.  On  January  30,  1905,  Mr.  W.  H. 
Warley,  who  had  charge  of  the  property 
for  himself  and  the  other  owners  of  it,  ad- 
dressed a  letter  to  the  defendant  as  follows : 
*I  beg  to  notify  you  that  Mt  Hope  and  Oak- 
land plantations  have  been  sold  to  Mr.  R.  L. 
Montague.  You  will  please  turn  the  prop- 
erty over  to  Mr.  Montague  upon  presentation 
of  this  letter  and  will  appreciate  your  facil- 
itating him  in  any  way  that  you  can.  From 
my  conversation  with  Mr.  Montague  I  think 
you  can  arrange  to  rent  the  property  from 
him.'  Mr.  Tucker  took  this  letter  and  pre- 
sented it  to  Mr.  Hood  at  his  residence  about 
the  1st  or  2d  of  February.  What  took  place 
at  that  time  is  conflicting;  Mr.  Tucker  giv- 
ing one  version,  and  Mr.  Hood  and  others 
giving  a  different  version.  Mr.  Tucker  con- 
tends that  the  result  of  the  interview  with 
Mr.  Hood  was  the  recognition  of  the  right 
of  Mr.  Warley  to  sell  the  property,  and  also 
a  recognition  of  the' right  of  the  purchasers 
to  the  possession,  and  says  that  he  was  au- 
thorized by  Mr.  Hood  to  submit  an  offer  of 
$400  as  a  rent  for  the  property  for  the  year 
1905.  Mr.  Tucker  wrote  Mr.  Hood  saying 
that  they  had  decided  to  rent  it  to  Mr.  Rog- 
ers. Mr.  Hood  consulted  Messrs.  Dennis  & 
Mann,  his  attorneys,  and  they  wrote  to  know 
if  they  could  not  arrange  for  Mr.  Hood  to 
plant  the  places  for  the  year  1905,  and  con- 
cluded by  expressing  the  hope  that  some 
arrangements  could  be  made  without  being 
forced  into  the  courts.  This  was  on  the 
20th  of  February.  Upon  receiving  a  negative 
answer,  containing  also  a  recital  of  the  po- 
sition taken  by  the  plaintiffs,  Messrs.  Dennis 
ft  Mann  notified  the  plaintiffs  on  March  8th 
that  they  had  advised  Mr.  Hood  not  to  sur- 
render the  premises.  On  April  6th  this  ac- 
tion was  commenced  and  a  temporary  in- 
junction was  obtained.  A  motion  was  made 
to  set  aside  this  injunction,  but  Judge  Mem- 
minger,  after  carefully  going  over  the  situa- 
tion  as  presented  to  him,  declined  to  grant 
the  order.  The  testimony  having  been  taken 
before  a  referee,  the  case  is  submitted  to  me 
for  adjudication. 

"An  injunction  cannot  be  used  as  a  means 
to  obtain  possession  of  property.  Pelzer  v. 
Hughes,  27  S.  a  408,  3  S.  E.  781.  But  it  is 
now  settled  that,  in  order  to  prevent  a  mul- 
tiplicity of  suits  and  the  annoyance  conse- 
quent upon  repeated  trespasses,  this  means 
may  be  resorted  to.  McClellan  v.  Taylor, 
54  S.  a  438,  32  S.  E.  527;  Alderman  t.  Wil- 
son, 69  S.  a  156,  48  S.  E.  85.  The  question 
naturally  arises  in  this  case  as  to  what  was 
the  true  status  of  the  parties  at  the  time  of 
the  sale  made  by  Mr.  Warley  to  the  plain- 
tiffs, and  naturally,  in  connection  therewith, 
whether  the  defendant  was  a  trespasser.    If 
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the  /defendant  was  a  trespasser  annoying  tbe 
plaintiffs  In  tbe  possession  of  tbe  premises, 
tben  tbe  plaintiffs  would  bave  a  rlgbt  to  en- 
join bim  from  tbe  repetition  of  sucb  acts, 
but  if  be  was  In  possession  of  tbe  premises 
as  a  tenant,  eltber  at  will,  or  boldln^  over, 
or  as  rigbtfnlly  a  tenant  under  a  contract, 
tben  tbis  remedy  cannot  be  applied  for  bi  tbe 
first  two  cases,  tbere  would  be  a  statutory 
remedy,  and  in  tbe  latter  case  tbe  def&id- 
ant  would  be  entitled  to  tbe  premises.  Mr. 
Warley  notified  tbe  defendant,  in  writing,  in 
November,  1904,  tbat  tbe  verbal  contract  of 
lease  for  five  years  bad  expired,  and  tbat 
be  could  not  rent  to  bim  for  tbe  year  1906  on 
tbe  same  terms,  but  tbat  be  would  do  notbing 
until  the  defendant  X!ould  see  bim,  and  Mr. 
Warley  says  tbat  tbe  defendant  did  see  bim, 
and  tbat  tbe  result  of  tbe  conference  was 
tbat  tbe  defendant  was  advised  tbat  tbe 
places  were  under  option,  and  tbat  tbe  option 
mlgbt  be  closed  at  any  time,  and  any  plant- 
ing for  tbe  year  1905  would  be  subject  to  tbe 
rigbts  of  tbe  purcbasers.  Tbere  is  a  lack 
of  agreement  as  to  all  of  tbese  matters  from 
tbe  defendant's  standpoint.  Be  tbat  as  it 
may,  on  January  dO,  1905,  Mr.  Warley  and 
tbe  plaintiffs  recognized  tbe  defendant  as  be- 
ing tben  In  possession  of  tbe  premises,  and 
tbe  letter  addressed  to  tbe  defendant  is  sufiA- 
cient  evidence  of  tbat  fact,  for  it  requests 
tbe  defendant  to  turn  over  tbe  premises  to 
tbe  purcbasers.  If  be  delivered  tbe  premises 
to  tbe  plaintiffs  and  recognized  tbeir  rigbts, 
tben  be  bad  no  rlgbt  upon  tbe  premises  aft- 
er tbat.  Tbat  tbere  was  sometblng  said 
between  tbe  parties  about  renting  tbe  prem- 
ises is  manifest,  and  tbat  some  arrangement 
was  sougbt  to  be  made  In  an  amicable  man- 
ner witb  tbe  purcbasers  is  also  manifest 
One  cannot  escape  tbis  conclusion  from  read- 
ing tbe  letter  written  by  Mr.  Tucker  to  tbe 
defendant,  and  from  reading  tbe  letter  of 
Messrs.  Dennis  &  Mann.  Tbe  first  is  a  state- 
ment made  from  tbe  plaintiff's  standpoint, 
and  tbe  latter  is  a  statement  made  from  tbe 
defendant's  standpoint  Tbat  tbe  defendant 
bad  not  given  up  tbe  premises  is  evidenced 
by  tbe  fact  tbat  be  took  counsel  witb  Messrs. 
Dennis  &  Mann,  and  it  sbowed  tbat  be  was 
tben  ready  to  enter  into  a  treaty  for  tbe 
place  for  tbe  year  1905,  but  with  tbe  reser- 
vation tbat  be  boped  tbis  could  be  done  with- 
out resorting  to  tbe  courts.  Tbis  treaty  did 
not  result  in  sucb  an  arrangement,  and  as  a 
matter  of  fact  tbe  defendant  did  not  sur- 
render tbe  premises  to  tbe  plaintiffs;  or 
to  Mr.  Rogers,  tbeir  agent,  and  tbe  plaintiffs, 
from  tbe  testimony,  were  not  in  possession 
and  control  of  tbe  premises  at  tbe  time  of  tbe 


oommenceraent  of  this  action.  Such  being 
the  case,  the  plaintiffs  were  not  entitled  to 
tbe  order  of  injunction,  and  the  same  should 
be  dissolved.  Having  reached  this  conclu- 
sion, a  reference,  under  the  Code,  to  ascertain 
the  damages,  if  any,  follows,  as  a  matter  of 
course.  Hill  v.  Thomas,  19  S.  a  235;  Maul- 
din  ▼.  aty  of  Greenville,  64  8.  a  444,  ^  a 
E.  iOZ;  Lewis  ▼.  Jones,  65  S.  a  157,  43  & 
E.  525. 

*'It  is  therefore  ordered,  adjudged,  and  d^ 
creed  tbat  the  temporary  injunction  hereto- 
fore granted  herein  be,  and  the  same  is  here- 
by, dissolved,  and  tbat  tbe  complaint  herein 
be,  and  tbe  same  is  hereby,  dismissed,  with 
costs,  and  that  the  defendant  be,  and  he  is 
hereby,  given  leave  to  enter  up  judgmoit 
herein  accordingly.  It  is  further  ordered,  ad* 
judged,  and  decreed  tbat  it  be  referred  to  H. 
W.  Harvey,  Esq.,  master  of  tbis  court,  to  as^ 
certain  and  report  what  damages,  if  any, 
have  been  sustained  by  reason  of  the  said 
Injunction,  and  to  report  the  same  to  the 
court,  and  that  at  least  four  days'  notice 
of  tbe  reference  or  references  held  hereun- 
der, be  given  to  all  parties  in  Interest  In  the 
case,  or  their  attorney,  and  to  the  sureties 
named  In  the  bonds  or  undertakings  ex- 
ecufed  in  this  case. 

''I  think  it  due  to  Mr.  Warley  to  say  that 
I  am  satisfied  tbat  In  his  dealings  with 
tbe  plaintiffs  be  bad  entirely  overlooked  the 
fact  tbat  be  bad  signed  tbe  written  option 
which  was  afterwards  produced  by  the  de- 
fendant; but  as  the  defendant  was  in  the 
actual  possession  of  the  premises  at  the  time 
of  the  commencement  of  tbis  action,  the  re- 
sult must  be  tbe  same,  whether  be  was  hold- 
ing over  under  the  previous  years'  renting, 
or  whether  be  was  holding  under  the  terms 
of  tbe  contract  and,  even  if  be  entered  into 
a  written  lease  for  each  year  previous  to 
that  time,  tbat  was  entirely  consistent  upon 
tbe  terms  of  tbe  contract  for  It  provided 
for  a  separate  agreement  for  each  year,  in- 
dependent of  tbe  general  contract  which  he 
held.  Tbis  contract  was  binding  upon  Mr. 
Warley,  although  signed  only  by  him.  1 
Cbltty,  Contracts  (Ed.  1874)  453.'* 

Huger  Sinkler  and  B.  A.  Hagood,  for  appel- 
lant    M.  Rutledge  Rivers,  for  respondent 

POPE,  O.  J.  After  a  careful  consideration 
of  the  testimony  set  forth  by  the  record  bi 
this  case,  tbis  court  is  satisfied  tbat  tbe  de- 
cree of  tbeclrcuit  judge  is  correct,  and  there- 
fore adopts  it  as  tbe  opinion  of  this  court 

It  is  the  judgment  of  tbis  court  that  the 
judgment  of  the  circuit  court  bs  affirmed* 
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(lOT  Va.  8311) 

8PITLEB  et  al.  T.  GUT. 

SAMB  V.  HUTGHESON  et  al. 

(Sapreme  Ck>art  of  Appeals  of  Virginia.    Sept 
17,  1907.) 

Mandaicus— SuBJscTS  or  Reliei^Othbb  Ad- 

KQUATB  Remedy. 

Code  Va.  1904,  {  86,  provides  that  any  five 
qualified  voters  of  an  election  district,  15  days 
previous  to  the  regular  days  of  registration,  may 
post  a  notice  of  the  names  of  persons  alleged 
to  be  improperly  registered ;  that  on  the  day  of 
registration  the  registrar  shall  hear  testimony 
as  to  the  right  of  persons  named  in  the  notice  on 
the  registration  books,  and  that,  if  he  be  satisfied 
that  any  person  is  not  a  qualified  voter,  he  may 
strike  his  name  from  the  Dooks ;  and  that  from 
such  decision  any  person  may  appeal,  as  provid- 
ed in  section  ^.  Section  83a  provides  that 
any  person  denied  registration  shall  have  the 
right  to  appeal  to  the  circuit  court,  and  that  a 
judgment  in  favor  of  him  shall  entitle  him  to 
registration,  and  that  from  a  judgment  against 
him  a  writ  of  error  shall  lie  to  the  Supreme 
Court  of  Appeals.  Held  to  provide  an  adequate 
remedy  to  strike  the  names  of  persons  illegally 
registered  from  registration  books;  and  hence 
mandamus  would  not  lie  for  that  purpose. 

[Ed.  Note.--For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §S  a  21.] 

Two  petitions  for  writs  of  mandamus  by 
J.  W.  Spitler  and  another,  one  against  R.  M. 
Guy  and  the  other  against  J.  A.  Hutcheson, 
registrars,  to  compel  them  to  erase  the  names 
of  certain  persons  alleged  to  have  been  il- 
legally registered  from  the  registration  books 
of  their  respective  precinc^ts.  F.  M.  Merriken 
and  another,  representing  themselves  as  reg- 
istered and  duly  qualified  voters,  filed  their 
petition,  and  were  permitted  to  come  into 
the  proceeding  and  make  defense.  Writs 
denied. 

Turner  K.  Hadunan  and  Thos.  Whitehead, 
for  petitioners.  Patrick  &  Gordon,  Timber- 
lake  &  Nelson,  H.  H.  Wayt,  Charles  Curry, 
and  F.  B.  Kennedy  for  respondenta 

PER  CURIAM.  This  day  came  again  the 
parties  by  counsel,  and  the  court,  having  ma- 
turely considered  the  transcript  of  the  rec- 
ord of  the  petition  aforesaid  and  arguments 
of  counsel,  is  of  opinion  that  the  petitioners 
have  an  adequate  remedy  by  virtue  of  sec- 
tions 86  and  83a  of  the  Code  of  Virginia  of 
1904,  and  upon  the  authority  of  Eubank  y. 
Boughton,  98  Va.  499,  36  S.  E.  529,  the  prayer 
of  the  petitioners  for  a  writ  of  mandamus 
Is  denied,  and  it  is  ordered  that  the  respond* 
entB  recover  of  the  petitioners  their  costs  in 
this  behalf  expended. 

Writs  denied. 


(129  Ga.  a04) 

WRIGHTSVILLB  &  T.  R.  CO.  v.  GORNTO. 

(Supreme  Court  of  Georgia.    Aug.  9,  1907.) 

!•  Death— Action  fob— Damages— Evidence. 
In  a  suit  to  recover  the  value  of  a  life  al- 
leged to  have  been  destroyed  by  the  negligence 
of  the  defendant,  It  is  proper  to  prove  what  was 
the  occupation  of  the  deceased  and  the  amount 
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of  money  which  he  usually  made  each  ytsar  in 
his  business,  in  order  to  illustrate  his  earning 
capacity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  |  88.] 

2.  Erbob,  Wbit  OF— Pbesumftions. 

Where  the  trial  judge  in  his  charge  informs 
the  jury  that  the  contentions  of  the  parties 
made  during  the  trial  are  so  and  so,  it  will,  in 
the  absence  of  a  certificate  by  him  to  the  con- 
trary, be  presumed  that  his  statement  of  such 
contentions  was  correct 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3753.] 

3.  TBIAl>-lNSTBUCnONS— MATrEBB  OP  LAW. 

If  the  court  correctly  instructs  the  jury  as 
to  the  law  applicable  to  the  issues  involved  in 
the  case,  mere  failure  to  *'afiirmatively"  state 
the  contentions  of  the  parties  as  shown  by  the 
pleadings  is  not  cause  for  a  new  trial. 

4.  Sahe— Requests  in  Wbiting— Necessitt— 
Railbo ADS— Accident  at  Cbossino. 

Where,  in  a  suit  to  recover  damages  for  the 
homicide  of  a  person  killed  upon  a  public  rail- 
road crossing  by  a  train  of  the  defendant  com- 
pany, the  court  charges  the  jury  that  if  thev 
believe   that   the   railroad   company   was   negh- 

fent,  and  that  the  deceased  by  ordinary  care  and 
iligence  could  have  avoided  the  consequences  of 
such  negligence,  the  plaintiff  cannot  recover,  it 
is  not  error  to  fail  to  charge  that  the  deceased 
was  under  the  duty  of  exercising  ordinary  and 
reasonable  care  and  diligence  before  entering 
upon  the  railroad  crossing,  when  such  instruc- 
tion is  not  requested  in  writing  by  the  defend- 
ant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  648.] 

5.  Ebbob,  Wbit  of— Assignment  of  Ebbob. 

There  is  no  merit  in  an  assignment  of  error 
that  the  court  failed  to  charge  the  jury  a  cer^ 
tain  ];)rinciple  of  law  applicable  to  the  case, 
when  it  appears  that  this  principle  was  correct- 
ly given  in  charge  to  the  ^nry. 

6.  Railboads  —  Accident  at  Cbossino  — In- 

STBUCnONS. 

In  a  case  of  the  character  indicated  in  the 
fourth  headnote,  it  is  not  error  to  instinict  the 
jury  that,  if  they  find  that  at  the  time  of  the 
occurrence  in  question  the  train  of  the  defendant 
company  was  not  running  on  schedule  time^  they 
can  take  that  circumstance  into  consideration  In 
determining  whether  or  not  the  deceased  had 
reason  to  apprehend  danger  at  such  time. 

7.  T^IAIi— iNSTBUCnONS. 

Where  the  trial  judee  begins  his  instruc- 
tions as  to  the  law  apphcable  to  a  particular 
issue  in  the  case  with  the  language,  "Now  in 
this  case  I  charge  you  that  the  plaintiff  would 
not  be  entitled  to  recover  unless,'*  etc,  the  use. 
in  such  connection,  of  the  words  "in  this  case'* 
is  not  calculated  to  mislead  the  jury  into  be- 
lieving that  the  only  issue  in  the  case  is  the 
one  here  referred  to  by  the  court,  when  in  the 
same  connection  and  in  other  portions  of  the 
charge  the  jury  is  correctly  instructed  as  to 
other  issues. 

8.  Same— Negligence— Compabative    Negli 

QENCE— InSTBUCTIONS. 

Upon  the  trial  of  an  action  of  the  character 
heretofore  indicated,  the  court,  in  different  por- 
tions of  its  charge,  having  read  to  the  jury  sec- 
tions 2322  and  ^0  of  the  Civil  Code  of  1895, 
subsequently  instructed  them:  '*lf  the  deceased 
and  the  agents  of  the  defendant  company  were 
both  at  fault,  and  the  deceased  may  have  in  some 
way  contributed  to  the  injury  which  resulted 
in  his  death,  but  could  not  by  the  use  of  ordinary 
care  and  diligence  have  avoided  the  consequences 
caused  by  the  negligence  of  the  defendant,  the 

Slaintiff  may  recover,  even  if  you  find  that  the 
eceased  was  negligent  but  the  amount  of  dam- 
ages would  be  diminished  in  proportion  to  the 
amount  of  default  attributable  to  the  negligence 
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of  the  deceased."  Held:  (a)  That  the  charge 
did  not  instruct  a  recovery  for  the  plaintiff, 
even  though  the  negligence  of  the  deceased  and 
that  of  the  defendant  company  were  equal,  or 
that  of  the  company  was  less  than  that  of  the 
deceased;  and  fb)  that,  in  view  of  the  instruc- 
tions i^iven  as  above  stated,  the  failure  to  charge 
rhal,  if  the  negligence  of  the  deceased  and  that 
of  the  company  were  equal,  the  plaintiff  could 
not  recover,  was  not  cause  for  a  new  trial,  no 
request  having  been  made  to  charge  on  the  sub- 
ject of  equality  of  negligence. 

9.  Railroads— Accident  at  Cbosbinq— Evi- 
dence. 

The  motion  for  a  nonsuit  was  properly 
overruled,  the  verdict  was  amply  supported  by 
the  evidence,  and  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  trial, 

(Syllabus  by  the  Court.) 

Error  from  Sup«tior  Ck)iirt,  Johnson  Coun- 
ty;  B.  T.  RawllngB,  Judge. 

Action  by  Elizabeth  Qornto  against  the 
Wrlghtsville  &  Tennllle  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

Elizabeth  Gomto  brought  an  action  for 
damages  against  the  Wrlghtsville  &  Tennilie 
Railroad  Company  for  the  alleged  wrongful 
homicide  of  her  husband,  William  C.  Gornto. 
The  petition  alleged  that  the  plaintiff's  hus- 
band was  traveling  in  a  wagon,  drawn  by  a 
mule  which  he  was  driving,  along  a  public 
thoroughfare  within  the  city  of  Wrightsvllle, 
and  while  crossing  defendant's  railroad  track, 
on  and  over  a  public  crossing  in  such  city, 
a  passenger  train  of  the  defendant  company 
ran  into  his  wagon,  threw  him  out,  and  killed 
him,  and  that  he  was  without  fault  The 
specific  acts  of  negligence  alleged  were  that 
the  train  was  run  over  the  crossing,  which 
was  on  a  public^  street  of  the  dty  and  cou' 
stantly  used  by  travelers,  at  a  rapid  and  unus- 
ual rate  of  speed ;  that  the  engineer  in  charge 
of  the  train  failed  to  give  the  signals  required 
by  law  for  public  crossings;  and  that  he 
failed  to  check  and  keep  checking  the  speed 
of  the  train,  as  required  by  law.  In  approach- 
ing said  crossing.  The  earning  capacity  and 
life  expectancy  of  the  deceased  were  set  out 
The  defendant  denied  the  acts  of  negligence 
charged,  denied  that  plaintiff's  husband  was 
without  fault,  and  alleged  that  he  *'was  then 
and  there  at  fault  and  negligent,  and  guilty 
of  such  contributory  negligence  as  [would] 
defeat  any  right  to  recover  In  said  case," 
and  "that,  if  the  said  William  C.  Gornto  had 
then  and  there  acted  with  that  degree  of  care 
and  caution  which  the.  law  Imposed  upon 
him,  he  would  have  been  able  to  avoid  any 
and  all  injury  to  him,  and  the  results  of  any 
act  of  negligence  upon  the  part  of  the  de- 
fendant's agents  and  employes."  At  the  close 
of  the  evidence  for  the  plaintiff  the  defend- 
ant moved  for  a  nonsuit,  which  was  refused, 
and  the  defendant  excepted  pendente  lite. 
There  was  a  verdict  for  plaintiff.  The  de- 
fendant moved  for  a  new  trial,  which  motion 
was  overruled,  and  the  defendant  excepted, 
assigning  error  upon  each  of  the  rulings 
stated. 


Daley  &  Bussey,  for  plaintiff  in  error.  Jas. 
K.  Hines  and  J.  K.  Jordan^  for  defendant  in 
error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  1.  A  witness  for  the  plaintiff  testi- 
fied that  he  knew  the  deceased,  who  was  a 
good  farmer  and  cultivated  about  a  two-horse 
farm,  renting  one  of  the  farms  most  of  the 
time  and  cultivating  the  other  one-horse  farm 
for  himself,  and  making  from  $600  to  $700  a 
year,  and  in  good  crop  years  about  $1,000. 
The  defendant  objected  to  this  admission  of 
evidence  on  the  ground  of  irrelevancy,  and 
that  speculative  earnings  of  farms,  according 
to  good  or  bad  years,  could  not  illustrate  the 
earning  capacity  of  the  deceased.  Clearly  the 
objections  were  not  well  taken.  It  was  prop- 
er to  show  that  the  deceased  was  a  farmer 
and  the  amount  he  usually  made  in  his  busi- 
ness, in  order  to  illustrate  his  earning  capac- 
ity. 

2.  In  several  of  the  grounds  of  the  motion 
for  a  new  trial  complaint  is  made  that  the 
court  erred  in  informing  the  jury  that  the 
plaintiff  contended  such  and  such  to  be  true. 
It  appears  that  the  court  was  not  referring 
to  contentions  set  out  in  the  petition,  but  evi- 
dently referred  to  contentions  which  arose 
during  the  trial,  and  which  were  made  in 
rebuttal  to  contentions  made  by  the  defend- 
ant. Where  the  judge  in  his  charge  Informs 
the  jury  that  the  contentions  made  by  the 
parties  during  the  trial  are  so  and  so,  it  will, 
in  the  absence  of  a  certificate  by  him  to  the 
contrary,  be  presumed  that  his  statement  of 
such  contentions  was  correct.  Robinson  v 
State,  109  Ga.  506,  34  S.  E.  1017  (5).  See, 
also,  Wilson  v.  Atlanta  &  Charlotte  Ry.  Co., 
82  Ga.  386,  9  S.  E.  1076  (2). 

3.  Complaint  was  made  that  "the  court 
erred  in  failing  to  affirmatively  state  to  the 
jury  a  material  contention  under  the  defend- 
ant's plea,  to  wit:  'Answering  further  to 
plaintifTs  cause  of  action,  defendant  says 
that  the  said  William  C.  Gomto,  the  per- 
son for  whose  death  the  suit  was  brought, 
was  not  without  fault  or  negligence  on  his 
part  killed,  but  was  then  and. there  at  fault 
and  negligent  and  guilty  of  such  oontrlbutoiy 
negligence  as  will  defeat  any  right  to  recover 
in  said  case.' "  As  will  be  seen,  the  com- 
plaint is  that  the  court  did  not  affirmatively 
state  this  contention  to  the  jury  In  the  lan- 
guage of  the  defendant's  plea.  If  the  court 
as  it  did  in  this  case,  correctly  instructs  the 
jury  as  to  the  law  applicable  to  the  issues 
involved,  mere  failure  to  formally  state  the 
contentions  of  the  parties  as  shown  by  the 
pleadings  is  not  cause  for  a  new  trial.  See, 
in  this  connection.  Central  R.  Co.  y.  McEin- 
ney,  118  Ga.  535,  45  S.  B.  430  (1). 

4.  Another  ground  of  the  motion  was  that 
the  court  erred  in  failing  to  charge  the  jury 
"that  the  deceased,  Wm.  O.  Gomto,  was 
xmder  the  duty  of  exercising  ordinary  and 
reasonable  care  and  diligence  for  his  own 
protection  at  and  before  entering  upon  the 
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railroad  crossing,  and.  that.  If  thej  found 
from  the  evidence  that  he  so  failed,  It  would 
be  a  question  for  them  to  find  as  to  whether 
or  not  it  amounted  to  negligence  on  his  part 
and  would  operate  to  defeat  a  recovery." 
There  was  no  merit  in  this  ground,  as  the 
court  did  charge:  "If  the  deceased  could 
have  avoided,  by  the  exercise  of  ordinary 
care  and  diligence,  the  consequence  of  the 
railroad  company's  negligence,  If  you  believe 
the  railroad  company  was  negligent,  the 
plaintiff  could  not  recover."  The  court  sev- 
eral times  in  the  charge  repeated  the  sub- 
stance of  this  instruction;  and.  If  the  de- 
fendant desired  more  specific  instructions  to 
the  effect  that  the  deceased  should  have  exer- 
cised ordinary  care  and  diligence  at  or  before 
entering  upon  the  railroad  crossing,  a  timely 
and  appropriate  written  request  should  have 
been  made  therefor. 

5.  Nor  was  there  any  merit  in  the  assign- 
ment of  erroi:.  that  the  court,  after  instructing 
the  Jury  as  to  the  presumption  of  negligence 
arising  agaiust  the  defendant  upon  proof  of 
the  homicide  as  alleged,  failed  to  charge  that, 
If  the  defendant  should  show  that  It  ex- 
ercised all  ordinary  and  reasonable  care  and 
diligence  at  the  time  of  the  casualty,  the 
plaintiff  could  not  recover.  The  court  spe- 
cifically Instructed  the  Jury  that  such  pre- 
sumi)tIon  would  be  rebutted  if  the  defendant 
showed  that  it  exercised  ordinary  and  rea- 
sonable care  and  diligence  on  the  occasion 
in  question. 

6.  The  court  instructed  the  jury:  "If  you 
find  that  the  train  of  the  defendant  company 
at  the  time  was  not  running  on  schedule 
time,  you  may  take  that  into  consideration 
In  determining  whether  or  not  he  [the  de- 
ceased] had  reason  to  apprehend  danger  at 
the  time  of  the  occurrence."  This  was  al- 
leged to  be  error,  "because  unsupported  by 
the  pleadings  and  contrary  to  law,  and  as 
imposing  a  more  stringent  rule  against  de- 
fendant than  fixed  by  law."  The  criti- 
cism upon  this  charge  we  do  not  consider 
Just  If  the  train  was  not  on  schedule  time, 
surely  this  fact  was  a  circumstance  which 
the  Jury  might  properly  consider  In  deter- 
mining whether  the  husband  of  the  plaintiff, 
in  approaching  the  crossing,  had  reason  to  ap- 
prehend danger. 

7.  Complaint  was  also  made  of  the  follow- 
ing instruction  to  the  Jury:  "Now  in  this 
case  I  charge  you  the  plaintiff  would  not  be 
entitled  to  recover  unless  it  should  appear 
that  the  deceased  by  ordinary  care  could  not 
have  avoided  the  consequences  of  the  defend- 
ant's negligence,  after  such  negligence  had  be- 
come apparent  to  the  deceased,  or  if  he  had 
reason  to  apprehend  that  there  was  danger." 
The  only  exception  to  this  charge  referred  to 
in  the  brief  of  counsel  for  plaintiff  in  error 
is:  "Because  the  Issue  therein  submitted  was 
calculated  to  mislead  the  Jury  Into  believing 
it  the  only  issue  to  be  considered,  as  the 
court  used  in  stating  the  charge  excepted  to 
the  words  *in  this  case.'    •    •    •    By  using 


these  words,  the  Jury  were  restricted  in  the 
determination  of  the  case  to  the  sole  issue 
charged  in  connection  with  the  words  'in  this 
case,'  etc^**  In  our  opinion,  this  exception 
was  not  well  taken,  when  other  parts  of  the 
charge  are  considered  in  connection  with  the 
instruction  which  we  are  now  considering. 
In  the  sentence  next  preceding  the  charge 
here  excepted  to,  the  court  instructed  the 
Jury  that,  while  a  widow  may  sue  for  the 
homicide  of  her  husband,  whatever  would 
have  been  a  good  defense  to  an  action  brought 
by  him  for  the  injury,  had  he  lived,  would 
be  a  good  defense  to  an  action  brought  by  her; 
and  then  the  court  proceeded,  in  the  charge 
excepted  to,  to  give,  in  effect,  one  of  the  in- 
stances in  which  the  widow  could  not  re- 
cover. Subsequently  the  court,  in  its  instruc- 
tions, gave  the  Jury  another  instance  in  which 
the  widow  could  not  recover,  viz. :  If  neither 
the  deceased  nor  the  railroad  company  were 
negligent;  that  is,  if  the  Injury  was  the 
result  of  a  mere  accident.  And  in  another 
part  of  the  charge  the  Jury  was  instructed 
that  "if  a  person  shall  recover  damages  from 
a  railroad  company  for  Injury  to  himself 
pr  his  property,  where  the  same  is  done  by 
his  consent  or  is  caused  by  his  own  negli- 
gence." The  charge  was  full  and  fair  on 
all  the  issues  in  the  case,  and  that  portion 
thereof  with  which  we  are  now  dealing,  when 
considered  in  connection  with  the  whole 
charge,  was  not  calculated  to  mislead  the 
Jury  into  believing  that  the  only  issue  to 
be  considered  was  whether  or  not  the  hus- 
band Qf  the  plaintiff  could,  by  the  use  of 
ordinary  care  and  diligence,  have  avoided 
the  consequences  of  the  defendant's  negligence. 
8.  The  court  instructed  the  Jury :  "If  the 
deceased  and  the  agents  of  the  defendant 
company  were  both  at  fault,  and  the  deceas- 
ed may  have  in  some  way  contributed  to  the 
injury  which  resulted  in  his  death,  but  could 
not  by  the  use  of  ordinary  care  and  diligence 
have  avoided  the  consequences  caused  by  the 
negligence  of  the  defendant,  the  plaintiff  may 
recover,  even  if  you  find  that  the  deceased 
was  negligent ;  but  the  amount  of  the  dam* 
ages  would  be  diminished  in  proportion  to 
the  amount  of  default  attributable  to  the 
negligence  of  the  deceased.  In  other  words, 
if  you  believe  that  the  railroad  company  was 
negligent  and  that  the  deceased  was  negli- 
gent, but  the  deceased  could  not  have  avoid- 
ed the  consequences  of  the  defendant's  negli- 
gence by  the  exercise  of  ordinary  and  reason- 
able  care  and  diligence,  if  you  believe  that  to 
be  the  truth  of  the  transaction,  then  I  charge 
you  the  plaintiff  in  this  case  would  be  enti- 
tled to  recover,  but  the  amount  of  the  recov- 
ery would  be  reduced  by  the  amount  of  neg- 
ligence attributable  to  the  deceased,  William 
Gomto."  This  charge  was  excepted  to,  "on 
the  grounds  that  it  Instructs  a  recovery  for 
the  plaintiff  in  this  case,  provided  both  par- 
ties were  negligent,  regardless  of  the  degrees 
of  negligence  attributable  to  them,  respec- 
tively ;  fails  to  require  a  finding  of  greater 
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4.  Saks— PowEBS— BoBBOwiNG  Monet. 

A  municipal  corporation  may  borrow  money 
to  be  need  for  tbe  purposes  of  government,  or 
for  oQch  other  purposes  as  may  be  authorized 
by  tbe  Constitution  and  laws,  when  the  power 
to  borrow  is  delegated  in  the  charter. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  36,  Municipal  Ck>rporations,  |  11,019.] 

6.  Taxatioh— Pbopebtt  Subject— Municipai, 

Bonds. 

Bonds  issued  by  a  municipal  corporation  as 
evidence  of  a  loan  made  to  it  are  instrumentali- 
ties of  the  government  which  creates  the  munici- 
pal corporation.  Laws  providing  for  the  collec- 
tion of  taxes  will  not  be  so  construed  as  to  au- 
thorize the  collection  of  a  tax  upon  such  in- 
strumentalities of  government,  unless  there  is  in 
the  law  clear  language  declaring  that  such  was 
the  intent  of  the  lawmaking  power. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig 
vol.  45.  Taxation,  S  300.] 

6.  Same— Statutes— Con  BTBUCTiON. 

General  terms  and  expressions  in  the  Con- 
stitution, or  in  the  statutes  providing  for  the 
collection  of  taxes,  are  never  allowed  their  full 
literal  import,  if  the  effect  of  such  construction 
is  to  require  that  to  be  done  which  the  law 
does  not  authorize,  or  to  violate  a  fundamental 
principle  upon  which  the  government  is  founded 
and  operated. 

7.  Same— **Pbopebtt." 

The  word  "property,"  in  that  clause  of  the 
Constitution  of  this  state  which  declares  *'A11 
taxation  shall  be  uniform  upon  the  same  class 
of  subjects,  and  ad  valorem  on  all  property  sub- 
ject to  be  taxed  within  the  territorial  limits 
of  the  authority  levying  the  tax,"  properly  con- 
strued, does  not  require  the  taxing  of  public 
property  or  any  of  tne  lawful  instrumentalities 
of  government. 

8.  Same— Public  Bonds. 

There  is  not,  in  the  tax  law  of  this  state, 
any  terms  which  expressly  declare  that  the 
bonds  of  the  state,  or  its  various  political  sub- 
divisions, are  subject  to  tax,  nor  any  language 
in  such  laws  which  clearly  indicates  that  it 
was  the  intention  of  the  General  Assembly  to 
subject  these  instrumentalities  of  government  to 
taxation,  either  by  the  state  or  any  ooanty 
thereof. 

9.  Same. 

Bonds  issued  bv  a  municipal  corporation  of 
this  State  in  the  bands  oi  a  resident  of  the 
state  are  not  taxable  by  this  state  or  any  county 
thereof. 

[Ed.  Note.— For  cases  in  point,  tee  Cent.  Dig. 
vol.  45,  Taxation,  §  300.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  L.  T.  Penick,  tax  collector,  against 
F.  O.  Foster,  executor.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Penick,  as  tax  collector  of  Morgan  county, 
brought  an  equitable  petition  against  Foster, 
as  executor,  alleging  that  the  defendant  had 
recently  received,  in  payment  of  the  principal 
and  interest  on  10  municipal  bonds  of  the 
city  of  Atlanta,  of  $1,000  each,  bearing  in- 
terest at  8  per  cent  per  annum,  the  sum  of 
$27,600.  Tbe  bonds  were  purchased  by  the 
testator  of  the  defendant  and  deposited  in  a 
bank  in  the  city  of  New  York  in  the  year 
1880,  then  being  of  the  value  of  $10,000. 
The  plaintiff  has,  in  accordance  with  the  law, 
assessed  this  property  as  the  property  of  the 
testator  of  the  defendant,  for  the  years  1880 
to  1904,  inclusive,  and  issued  tax  executions 


against  tbe  executor  for  each  of  these  years; 
the  aggregate  amount  of  such  executions 
being  $9,512.27.  The  plahitiff  knows  of  no 
other  property  of  the  testator  of  the  defend- 
ant except  the  money  above  referred  to.  The 
executor  is  under  no  bond,  is  insolvent,  and 
denies  the  right  of  the  county  of  Morgan  and 
the  state  of  Georgia  to  tax  the  bonds,  and 
refuses  to  pay  the  taxes.  Unless  the  executor 
is  restrained  from  distributing  the  funds 
among  the  legatees  of  the  estate  without  pay- 
ing the  taxes,  the  plaintiff,  as  a  tax  officer, 
will  be  without  a  legal  remedy.  And  will  be 
forced  to  resort  to  a  multiplicity  of  suits 
against  the  legatees.  The  prayer  is  that  a 
receiver  be  appointed  to  take  charge  of  the 
funds  and  pay  them  out  under  an  order  of 
court,  and  that  the  executor  be  enjoined  from 
paying  out  any  of  the  funds  under  the  will 
of  the  testator  until  he  has  fully  paid  off  and 
discharged  the  tax  executions,  and  for  gener^ 
al  relief.  The  defendant,  in  his  answer,  al- 
leges that  the  bonds  were  purchased  by  his 
testator  of  the  fiscal  agent  of  the  city  of 
Atlanta  in  the  city  of  New  York,  and  that 
they  remained  in  the  city  of  New  York  un- 
til paid  off,  on  February  7,  1905;  and  the 
right  of  the  county  of  Morgan  and  state  of 
Georgia  to  tax  the  bonds  is  denied.  It  is 
alleged  that  the  defendant,  before  he  had 
any  notice  of  the  granting  of  the  restraining 
order,  or  of  the  filing  of  the  petition,  distribut- 
ed the  funds  in  his  hands  among  the  le^tees 
under  the  will  of  his  testator.  It  is  alleged 
that,  shortly  after  he  deposited  tbe  bonds 
in  the  bank  in  the  city  of  New  York,  his 
testator  died  in  the  state  of  Maine;  that  tbe 
defendant  qualified  as  executor  on  August 
2,  1880,  and  had  no  knowledge  of  the  d^K>sit- 
Ing  of  the  bonds,  and  never  acquired  any 
knowledge  of  the  same  until  two  or  three 
weeks  before  he  collected  the  amount  of 
the  bonds;  that  he  had  no  knowledge  that 
the  assets  of  his  testator  included  these 
bonds,  and  there  was  nothing  among  bis  .pa- 
pers indicating  the  same.  The  defendant 
pleads  the  statute  of  limitations  of  four 
years,  as  well  as  the  statute  of  limitations 
of  seven  years,  against  the  collection  of  the 
taxes  against  the  bonds.  At  the  hearing  the 
Judge  refused  to  grant  the  injunction  prayed 
for,  and  stated  in  his  order  that  the  injunc- 
tion was  refused  solely  upon  the  ground  that 
the  bonds  were  not  taxable  by  the  state  and 
county.    The  plaintiff  excepted. 

George  &  Anderson,  for  plaintiff  In  error. 
Saml.  H.  Sibley,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  This  case  was  heard  on  a  petition 
and  answer;  both  being  verified  by  aiflda- 
Yits.  There  was  no  other  evidence  before 
the  Judge.  The  pleadings  raised  an  issue  of 
fact  as  to  whether  the  funds  in  controv^^y 
were  still  in  the  hands  of  the  executor,  or 
had  been  distributed  among  the  legatees. 
The  order  of  the  Judge  shows  that  he  did  not 
determine  this  issue  of  fact    He  refused  the 
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injunction  for  the  reason  that  he  was  of  the 
opinion  that  the  bonds  were  not  taxable  by 
the  state  and  county,  and  the  decision  of  this 
question  of  law  is  at  the  foundation  of  his 
judgment.  Under  such  circumstances,  the 
question  for  review  by  this  court  is  whether 
the  judge  has  correctly  decided  the  question 
of  law  upon  which  he  based  the  judgment  re- 
fusing the  injunction.  See,  in  this  connec- 
tion, High  Shoals  Mfg.  Ck).  v.  Penlck,  127  Ga. 
504,  56  S.  E.  648  (3) ;  Hill  v.  Wadley  South- 
em  Railway  Co.,  128  Ga.  705,  57  S.  B.  795. 
The  single  question  therefore  to  be  determin- 
ed is  whether  bonds  issued  by  a  municipality 
of  this  state  are  taxable  in  the  hands  of  a 
citizen  and  resident  of  this  state  and  county. 
A  county  is  a  mere  political  division  of  the 
state.  For  convenience  the  state  delegates 
to  certain  officers  within  the  county  the  right 
to  exercise  certain  powers  of  sovereignty.  A 
municipality  is  also  a  mere  political  subdivi- 
sion of  the  state.  It  is  a  public  corporation 
having  for  its  object  the  administration  of  a 
portion  of  the  powers  of  government  delegate 
ed  to  it  for  that  purpose.  Civ.  Code  1895, 
§  1833.  They  are  mere  creatures  of  the  law- 
making power,  and  may  be  created  and  abol- 
ished at  its  will.  The  extent  to  which  they 
shall  be  permitted  to  exercise  the  powers  of 
government  is,  under  the  Constitution,  left 
largely  to  the  discretion  of  the  General  As- 
sembly. Within  the  limits  of  their  charter 
they  may  exercise  the  powers  of  sovereignty. 
"The  right  of  taxation  is  a  sovereign  right, 
inalienable,  indestructible,  is  the  life  of  the 
state,  and  rightfully  belongs  to  the  people 
in  all  republican  governments."  Civ.  Code 
1895,  §  5796.  This  right  may  be  exercised  by 
the  state  directly,  subject  to  the  limitations 
in  the  Constitution ;  and  this  right  may  be 
exercised  by  the  counties  and  municipalities 
of  the  state  to  the  extent  that  such  power  is 
delegated  to  these  political  subdivisions,  and 
within  the  limits  fixed  by  the  Constitution 
or  laws  passed  in  pursuance  thereof.  The 
government,  whether  it  be  the  state  or  one  of 
Its  political  subdivisions,  is  dependent,  for 
the  due  exercise  of  its  powers,  on  certain 
instrumentalities  needful  and  proper  in  the 
matter  with  which  it  is  dealing.  Credit  is 
absolutely  indispensable  to  any  government, 
whether  it  exists  in  the  form  of  a  state  gov- 
ernment or  in  the  form  of  the  government 
of  one  of  the  political  subdivisions  of  the 
state.  It  becomes  necessary,  in  the  life  of  a 
state,  as  well  as  of  its  political  subdivisions, 
to  be  able  to  establish  credit  in  order  to  car- 
ry on  successfully  and  properly  the  govern- 
mental functioivs.  One  of  the  most  usual 
and  ordinary  methods  of  using  the  credit  of 
a  government  is  by  the  issue  of  securities 
and  placing  them  in  the  markets  of  the  world 
for  sale.  The  state  can  borrow  money  in 
this  way  within  the  limitations  of  the  Con- 
stitution. The  counties  may  do  likewise, 
and  so  may  municipal  corporations.  A  mu- 
nicipal corporation  may  not,  however,  bor- 
row money  for  any  purpose  other  than  the 


purposes  of  government,  unless  such  power 
is  expressly  delctgated  in  its  charter,  and  such 
delegation  of  power  is  consistent  with  the 
provisions  of  the  Constitution.  Hence,  when- 
ever a  municipal  corporation  makes  a  loan 
of  money,  it  is  either  to  use  the  money  for 
the  purpose  of  carrying  on  the  functions  of 
government,  or  to  effectuate  an  enterprise 
which  the  General  Assembly  has,  by  law 
passed  in  pursuance  of  the  Constitution,  au- 
thorized it  to  engage  in.  Every  loan  made 
by  a  mimtcipal  corporation  is  therefore  in 
the  exercise  of  the  governmental  powers  and 
to  effectuate  the  governmental  object.  If  a 
municipal  cori)oration  issues,  in  conformity 
to  law,  a  negotiable  Instrument  in  order  to 
raise  money  to  effectuate  a  governmental 
purpose,  the  paper  issued  by  it  is  an  instru- 
mentality of  govenmient  It  is  the  means 
reported  to  by  the  governmental  officers  to 
effectuate  the\  powers  of  government 

In  McCulloch  v.  Maryland,  4  Wheat.  816, 
4  L.  Ed.  579,  it  was  held  that  Congress  had 
the  power  to  incorporate  a  bank  al^  a  proper 
means  of  exercising  the  powers  of  government 
given  by  the  Constitution,  and  that,  as  such 
bank  was  an  instrumentality  of  the  federal 
government,  a  state  in  which  a  branch  was 
located  could  not  levy  a  tax  thereon  without 
violating  the  Constitution.  In  Weston  v. 
Charleston,  2  «Pet  (U.  S.)  449,  7  L.  Ed.  481, 
it  was  held  that  a  tax  imposed  by  the  law 
of  a  state  on  notes  issued  on  loans  made  to 
the  United  States  was  unconstitutional.  In 
Dobbins  v.  Erie  County,  16  Pet  (U.  S.)  435, 
10  L.  Ed.  1022,  it  was  held  that  a  tax  im- 
posed upon  the  office  of  a  captain  of  a 
United  States  revenue  cutter,  which  had  the 
eCEect  to  diminish  the  compensation  which  he 
would  receive  as  fixed  by  Congress,  was  un- 
authorized by  law.  In  Banks  v.  Mayor,  74 
U.  S.  16,1  It  was  held  that  certificates  of  in- 
debtedness, issued  by  the  United  States  to 
creditors  of  the  government  for  supplies  fur- 
nished for  carrying  on  war,  were  beyond  the 
taxing  power  of  the  state.  In  Van  Brocklin  v. 
Tennessee,  117  U.  S.  151,  6  Sup.  Ct  670,  29 
L.  Ed.  845,  land  purchased  by  the  United 
States  at  a  sale  for  direct  taxes,  and  after- 
wards sold,  was  held  not  to  be  taxable  so 
long  as  It  was  owned  by  the  United  States. 
See.  also,  in  this  connection,  Burrough  on 
Taxation,  120.  It  is  also  well  settled  that 
the  United  States  government  cannot  tax  the 
governmental  instrumentalities  of  the  dif- 
ferent states.  Burrough  on  Taxation,  505. 
In  Collector  v.  Day,  78  U.  S.  113,  20  L.  Ed. 
122,  it  was  held  that  Congress  had  no  power 
to  impose  a  tax  upon  the  salary  of  a  judicial 
officer  of  a  state.  In  Pollock  v.  Farmers' 
Loan  Co.,  157  U.  S.  429,  15  Sup.  Ct  673,  39 
L.  Ed.  759,  it  was  held  that  a  tax  upon  rents 
or  income  derived  from  the  Interest  on  bonds 
issued  by  a  municipal  corporation  is  a  tax 
upon  the  powers  of  the  state  and  Its  instru- 
mentalities to  borrow  money.  In  United 
States  V.  Railroad  Co..  84  U.  S.  322,  21  L. 
Ed.  597,  a  municipal  corporation  is  held  to 

>U  L.  Bd.  S7. 


776 


68  SOUTHEASTERN  REPORTER. 


(Oft. 


be  a  portion  of  the  soyereign  power  of  the 
state,  and  not  subject  to  taxation  by  Oongress 
upon  its  municipal  revenues.  It  may  be  safe* 
]y  asserted  that  nothing  is  better  settled  than 
that  securities  issued  by  the  government 
are  as  much  the  instrumentalities  of  the 
government  as  other  means  adopted  by  it  to 
perform  its  functions.  It  is  immaterial 
wheth^  the  security  be  issued  by  the  state, 
or  by  a  county,  or  by  a  municipality.  It  is, 
in  all  cases,  an  instrumentality  of  the  gov- 
ernment It  is  issued  for  the  purpose  of 
effectuating  those  objects  for  which  gov- 
ernments exist  In  City  Council  v.  Dunbar, 
60  Ga.  387,  Judge  McCay  says:  "It  is  a 
question  of  some  doubt  whether  a  state  can 
tax  its  own  bonds.  At  any  rate,  it  i^  a  mat- 
ter of  serious  question  whether  it  Is  right  to 
do  so.  If  a  state  contracts  to  pay  a  fixed  in- 
terest on  its  bonds,  it  is  rather  a  loose  cov- 
pliance  with  that  contract  to  tax  the  bond  1 
or  2  per  cent  We  will  not  say  a  state  can- 
not tax  its  own  bonds."  In  that  case  It  was 
held  that  a  municipal  corporation  could  not 
levy  a  tax  on  bonds  Issued  by  the  state,  un- 
less there  was  clear  language  in  the  charter 
of  the  city  conferring  that  power.  In  Miller 
T.  Wilson,  60  Ga.  505,  it  was  held  that  a  gen- 
eral tax  act  of  the  state  would  not  be  so 
construed  as  to  authorize  the  assessment 
and  levy  of  a  tax  upon  state  bonds,  unless 
there  was  clear  language  declaring  that  such 
was  the  legislative  Intent  '  Hence,  where  the 
act  contains,  as  descriptive  of  the  property 
subject  to  taxation,  only  the  words,  ''the  tax- 
able property  of  this  state,"  the  act  would  t>e 
construed  not  to  embrace  state  bonds  owned 
by  a  citizen  and  resident  of  this  state.  It  is 
to  be  noted,  in  passing,  that  both  of  the 
decisions  Just  referred  to  were  rendered  in 
cases  arising  prior  to  the  adoption  of  the  Con- 
stitution of  1877.  That  instrument  declares : 
"All  taxation  shall  be  uniform  upon  the  same 
class  of  subjects,  and  ad  valorem  on  all 
property  subject  to  be  taxed  within  the  ter- 
ritorial limits  of  the  authority  levying  the 
tax."  Civ.  Code  1895,  §  5883.  This  pro- 
vision of  the  Constitution  has  been  so  con- 
strued as  to  declare  that  all  property  within 
the  limits  of  the  state  Is  subject  to  taxa- 
tion, except  such  as  the  Constitution  ex- 
pressly authorizes  the  General  Assembly  to 
exempt  from  taxation.  Georgia  Railroad 
Co.  V.  Wright,  126  Ga.  589,  54  S.  E.  62.  The 
Constitution  expressly  authorizes  the  exemp- 
tion of  public  property.  Civ.  Code  1895,  § 
6884. 

Let  it  be  conceded,  for  the  purposes  of  this 
case,  that  the  state,  either  directly  or  through 
its  counties  and  municipalities,  may  tax 
public  securities  in  the  hands  of  individuals. 
The  question  then  arises  whether  the  words 
"all  property  subject  to  be  taxed,"  in  the 
Constitution,  embraces  bonds  issued  by  the 
state  or  its  political  subdivisions.  If  it  does, 
there  is  no  power  to  exempt  them  from  tax- 
ation. If  it  does  not,  the  question  as  to 
whether  they  shall  be  so  subjected  is  a  mat- 


ter left  to  the  discretion  of  the  General  A9- 
.  sembly.  If  a  municipal  bond  Is  property 
which  the  Constitution  taxes  of  its  own  force, 
and  the  General  Assembly  has  no  authority 
to  exempt  the  same  from  taxation,  then  a 
county  bond  is  likewise  taxable,  and,  for  a 
similar  reason,  a  state  bond  itself.  If  the 
Constitution,  by  virtue  of  its  own  terms, 
makes  such  bonds  subject  to  tax,  then  no 
other  legislation  is  necessary  to  provide  for 
the  collection  of  the  tax  than  that  which  has 
been  enacted  for  the  purpose  of  collecting 
taxes  upon  other  property  of  a  similar  char- 
acter. If  the  tax  acts  provide  machinery 
ample  in  its  nature  to  collect  taxes  on  notes 
and  choses  in  a\::tion,  such  machinery  will  be 
ample  for  the  purpose  of  collecting  taxes 
upon  choses  in  action  issued  by  the  state  or 
one  of  its  political  subdivisions.  Atlanta 
National  Building  &  Loan  Ass*n  v.  Stewart, 
109  Ga.  80,  35  S.  E.  73.  If  the  Constitution, 
of  its  own  force,  requires  the  state  to  collect 
the  taxes  upon  municipal  bonds,  by  parity  of 
reasoning  it  requires  a  county  or  municipality 
to  collect  taxes  upon  state  bonds.  If  it  does 
not  require  a  municipality  to  collect  the 
taxes  on  its  own  bonds,  then  it  would  not  re- 
quire the  state  to  collect  the  taxes  upon  the 
bonds  of  its  municipalities. 

In  Mayor  of  Macon  v.  Jones,  67  Ga.  489, 
it  was  held  that  the  grant  of  a  power  hi  a 
charter  of  a  municipality  '*to  tax  all  property, 
real  and  personal,  within  the  corporate  limits 
of  the  city,"  would  not  be  construed  to  in- 
clude the  taxing  of  its  own  bonds,  in  the  ab- 
sence of  express  authority  for  that  purpose. 
It  is  to  be  noted  that  this  case  was  decided 
after  the  Constitution  of  1877  was  adopted. 
If  a  municipal  bond  is  "property,"  within 
the  meaning  of  that  term  as  used  in  the  Con- 
stitution, and  is  made  subject  to  taxation  by 
the  terms  of  the  Constitution  Itself,  such 
bond  is  subject  to  taxation  in  the  hands  of  a 
resident  of  the  municipality  Issuing  it  as 
well  as  elsewhere  in  the  state.  The  ruling 
in  the  case  could  not  have  been  made  exc^t 
upon  the  theory  that  a  municipal  bond  was 
not  required  to  be  taxed  under  the  Constitu- 
tion. The  language  of  the  decision  indicates 
that  the  court  was  of  opinipn  that  this 
is  a  matter  left  to  the  discretion  of  the  Gen- 
eral Assembly.  In  Murray  v.  Charleston*  96 
U.  S.  432,  24  L.  Ed.  760,  it  was  held  that  a 
municipal  corporation,  when  it  borrows  money 
and  promises  to  repay  it  with  Interest  c&nr 
not,  by  its  own  ordinances,  under  the  guise 
of  taxation,  relieve  itself  from  performhig  to 
the  letter  all  that  it  has  expressly  promised 
to  its  creditors.  An  ordinance  of  the  city  of 
Charleston,  which  authorized  the  retention  of 
a  part  of  the  interest  as  taxes,  was  held  to 
be  invalid;  but  the  court  recognized  the  fact 
that  after  the  interest  was  paid  to  the  holder 
of  the  bond,  and  came  into  his  possession,  the 
money  in  his  possession  was  subject  to  taxa- 
tion in  common  with  other  similar  prop- 
erty. There  Is,  in  the  Constitution  of  Louia- 
iana,  language  similar  to  that  which  appears 
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1q  our  present  Constitution  In  reference  to 
what  property  sliall  be  subject  to  taxation. 
In  the  case  of  State  of  Louisiana  y.  Board  of 
Assessors,  35  La.  Ann.  651,  it  was  held  that 
the  words  "all  property"  were  not  to  be  con- 
strued as  requiring  a  tax  by  the  state  upon 
bonds  issued  by  one  of  its  municipalities, 
Fenner,  J.,  after  reaching  this  conclusion, 
says:  "Nor  can  it  be  successfully  opposed  to 
this  view  that  the  words,  'all  property  shall 
be  taxed,'  are  too  clear  and  unambiguous  to 
leave  room  for  construction.  On  the  contrary, 
such  general  terms  and  expressions  are  con- 
stantly subjected  to  construction,  and  it  may 
be  said  that  they  are  never  allowed  their 
full  literfil  import  To  do  so  would  be  to 
extend  their  intent  to  subjects  which  the 
state  has  clearly  no  power  to  tax,  such  as 
bonds  of  the  United  States,  and  other  means 
and  instruments  for  the  exercise  of  the  pow- 
ers delegated  to  the  federal  government;  and 
to  other  subjects,  such  as  the  salaries  of  judg- 
es, public  property  (although  this  Is  expressly 
exempted),  and  the  like,  which,  though  it 
is  within  the  power  of  the  state  to  tax,  are 
yet  considered  on  fundamental  principles  to  be 
nontaxable.*'  It  is  true  that  two  judges  dis- 
sented in  this  case  but  in  a  later  case  (State 
V.  Board  of  Assessors,  111  La.  982,  86  South. 
91)  the  conclusions  reached  in  the  earlier 
case  were  adopted  by  a  unanimous  court. 
The  following  language,  taken  from  a  most 
valuable  work,  is  in  point  at  this  stage  of 
the  discussion:  "It  is  well  settled,  as  a  gener- 
al rule,  that  public  property  and  the  various 
instrumentalities  of  government,  whether, 
in  England  and  her  colonies,  appertaining  to 
the  crown,  or,  in  the  United-  States,  to  the 
federal  government,  the  various  states,  or 
the  politicaLBubdivisions  of  the  state,  are  not 
subject  to  taxation.  This  Immunity  is  in 
almost  all  jurisdictions  confirmed  by  some  ex- 
press constitutional  or  statutory  grant  of 
exemption,  but  it  is  by  no  means  dependent 
thereon,  for  it  rests  upon  the  most  funda- 
mental principles  of  government,  being  neces- 
sary in  order  that  the  functions  of  govern- 
ment be  not  duly  impeded,  and  that  the  gov- 
ernment be  not  forced  into  the  inconsistency 
of  taxing  itself  in  order  to  raise  money  to 
pay  over  to  itself,  which  money  could  be 
raised  only  by  other  taxation;  and  the  ex- 
press exemptions  are  considered  to  be  In- 
serted in  the  tax  laws  only  from  abundant 
caution,  and  because  the  assessment  of  taxes 
is  made  by  local  officers,  who,  though  skilled 
in  the  valuation  of  property,  are  presxmiably 
unlearned  in  legal  distinctiona"  12  Am.  & 
Eng.  Enc.  L.  (2d.  Ed.)  367  et  seq. 

There  is  nothing  in  the  various  tax  acts, 
from  1880  down  to  the  present  time,  which* 
either  in  express  terms,  or  by  necessary  im- 
plication, indicates  that  it  was  the  purpose  of 
the  General  Assembly  to  levy  a  tax  for  state 
and  county  purposes  upon  the  bonds  of  the 
state,  or  any  of  its  political  subdivisions. 
Such  general  terms  as  "taxable  property" 
appear  in  these  acts,  and  these  terms  have 


been  interpreted,  as  we  have  seen,  not  tp 
embrace  state  bonds,  and  not  to  embrace  the' 
bonds  of  a  municipality  owned  by  a  citizen 
residing  in  that  municipality.  See,  In  this 
connection,  the  opinion  of  the  Honorable 
Jno.  C.  Hart,  Attorney  C^neral,  of  February 
26, 1908.  The  conclusion  reached  by  us  there- 
fore is  that  the  municipality  being  a  mere 
political  subdivision  of  the  state,  to  which  is 
delegated  a  certain  portloA  of  the  powers  of 
government,  a  bond  issued  by  it  is  merely  a 
governmental  instrumentality;  that  it  is  not 
taxable  by  the  force  of  the  Constitution  it- 
self, and,  if  taxable  at  all,  it  Is  only  so  when 
the  General  Assembly,  either  in  express 
terms,  or  in  such  language  that  no  other  con- 
clusion can  be  reached  than  that  such  was 
the  intention  of  that  body.  A  municipal  cor- 
poration occupying,  for  many  purposes,  the 
same  position  as  the  state,  so  far  as  the  tax- 
ing of  its  instrumentalities  are  concerned,  it  is 
not  within  the  operation  of  a  tax  law  unless 
expressly  named,  or  there  Is  clear  language 
indicating  such  an  intent.  See,  in  this  con- 
nection, Butler  V.  Merritt,  113  Ga.  233,  38 
S.  E.  751,  and  cases  cited. 
Judgment  affirmed.   All  the  Justices  concur. 


(2  Gft.  App.  521> 
MOSELBY    V.    DINKINS.    (No.    393.) 
(Court  of  Appeals  of  Georgia*    Oct.  3,  1907.) 

Ebbob,  Wbit  of— Bsview. 

The  errors  of  law  complained  of  being 
wholly  immaterial  as  affecting  the  merits  of  the 
case,  and  the  verdict  being  amply  supported  by 
the  facts  and  approved  by  the  trial  judge,  this 
coort  will  not  interfere. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  §S  3948-3950.] 

(Syllabus  by  the  Court.) 

Error   from    City   Court   of   Swainsboro; 
Frank  Mitchell,  Judge. 
■     Action  between  W.  M.  Moseley  and  Eliza- 
beth Dinkins.    From  the  Judgment,  Moselej 
brings  error.    Affirmed. 

SalTold  &  Larsen,  for  plaintiff  in  error. 
Henry  R.  Daniel,  for  defendant  in  error. 

HILL,  C  J.    Judgment  affirmed* 


(2  Oa.  App.  526) 
UNITED  STATES  FIDELITY  &  GUAR- 
ANTY CO.  V.  DAVIS.    (No.  418.) 
(Conrt  of  Appeals  of  Georgia.    Oct  3,  1907.) 

1.  GUABDIAN  AND  WABI>—AcnOK8— EVIDENCE 
— ReTUBN  OF  GUABDIAN. 

The  return  of  a  guardian  made  under  oath 
to  the  ordinary  charging  himself  with  having  re- 
ceived assets  of  the  estate  is  prima  facie  evi- 
dence both  against  him  and  his  sureties,  and, 
unless  met  by  proof  of  a  legal  disposition  of  the 
assets  so  admitted  to  have  been  received,  is 
sufficient  to  show  a  devastavit. 

2.  Same— Bond— Compliance  with  Statute. 

A  guardian^s  bond  containing  the  condi- 
tions that  the  ^'guardian  shall  well  and  truly 
maintain,  and  clothe  and  educate  said  orphans 
according  to  their  circumstances,  and  shall  take 
good  and  lawful  care  of  their  persons  and  prop- 
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,  erty  according  to  the  laws  of  this  state,  and 
shall  annually  make  a  just  and  true  return  of 
all  his  actings  and  doings  herein  unto  said  ordi< 
nary,  and  pay  over  all  assets  that  may  remain 
in  his  hands  when  said  guardianship  shall  legal- 
ly terminate"  and  payable  to  the  ^^rdinary,  his 
successors  and  assigns,"  is  a  good  statutory 
bond,  and  is  in  substantial  compliance  with  the 
provisions  of  section  2528  of  the  Civil  Code  of 
1895.  Under  the  conditioas  of  this  bond  as  con- 
trolled by  the  law  of  this  state,  the  guardian 
,was  not  authorized,  without  the  approval  of  the 
ordinary,  to  apply  the  corpus  of  the  estate  to 
the  maintenance  and  education  of  his  wards. 
8.  Same— Action  Against  Subett— Demand— 

Necessity. 

Where  the  guardian  hi  dead  and  his  estate 
unrepresented,  suit  may  be  instituted  on  his 
bond  against  the  sureties  alone  at  the  instance 
of  his  ward,  or  a  new  guardian,  or  any  other 
person  interested.  In  such  case  it  is  not  neces- 
sary to  make  a  demand  on  the  surety  before  suit, 
for  its  liability  is  proved  by  the  breach  of  the 
bond  bv  its  principal,  the  guardian,  for  whose 
legal  dischars;e  of  duty  it  became  surety. 
4.  Ebbob,  Wbit  of— Review. 

No  material  error  of  law  was  committed, 
and  the  evidence  fully  supports  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  City  Court,  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  J.  P.  Davis,  as  ordinary,  for  the 
use  of  one  Treadaway,  guardian,  against  the 
United  States  Fidelity  &  Guaranty  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Denny  &  Harris  and  R.  T.  Fouch6,  for 
plaintiff  in  error.  F.  W.  Copeland  and  W. 
M.  Henry,  for  defendant  in  error. 

HILL,  C.  J.  Davis,  as  ordinary  of  Floyd 
county,  brought  suit  for  the  use  of  Treadaway, 
guardian  of  the  three  named  minor  children 
of  one  Mark  Smith,  against  the  United  States 
Fidelity  &  Guaranty  Company,  security  on 
the  bond  of  J.  A.  Carroll,  deceased,  guardian 
of  said  minor  children.  The  Jury  found  a 
Terdict  for  the  plaintiff,  and,  to  the  Judgment 
of  the  court  denying  its  motion  for  a  new 
trial,  error  Is  assigned  by  the  defendant. 

The  case  made  by  the  plaintiff,  briefly 
stated,  is  as  follows:  The  appointment  and 
qualification  of  J.  A.  Carroll  as  guardian  of 
said  three  minor  children  November  15,  1899. 
The  execution  of  the  bond  sued  on  with  the 
defendant  as  the  only  security.  Exemplifi- 
cations of  returns  made  by  Carroll  as  such 
guardian  to  the  ordinary  duly  sworn  to, 
dated  and  filed  November  11,  1902,  showing 
in  his  hands  as  such  guardian  the  sum  of 
$328.97  in  cash.  The  death  of  said  Carroll 
September  14,  1903,  In  Floyd  county  intes- 
.  tate,  without  assets  and  insolvent,  leaving 
a  widow  and  four  minor  children.  The  set- 
ting apart  as  a  year's  support  to  the  widow 
and  four  minor  children  all  the  property 
left  by  deceased  appraised  at  from  $250  to 
$300.  That  the  estate  of  Carroll  was  with- 
out any  representation.  It  was  also  shown 
that  neither  one  of  the  minor  children  had 
received  any  property  from  the  guardian 
coming  into  his  hands  from  the  estate  of  their 
father.  .  The  defendant  introduced  no  evi- 


dence and  practically  admitted  the  case  made 
by  plalntiflC,  but  denied  his  right  to  recover 
under  the  facts  shown  and  the  law:  (1) 
Because  there  was  no  evidence  showing  a 
devastavit,  the  returns  of  the  guardian  made 
in  November,  1902,  b^ing  insufficient  for  that 
purpose  when  he  died  in  March,  1903;  that 
this  return  only  showed  a  receipt  by  the 
guardian  of  the  money  sued  for  and  In  his 
possession  November,  1902,  but  did  not  show 
the  condition  of  his  accounts  as  guardian  at 
the  date  of  his  death  in  March,  1903.  (2)  Be- 
cause the  instrument  sued  on  was  a  volun- 
tary, and  not  a  statutory,  bond,  and  could 
not  be  sued  on  as  a  statutory  bond.  The 
bond  was  made  payable  to  Davis  as  or- 
dinary, his  successors  and  assigns,  "and  no 
negotiable  or  assignable  instrument  can  be 
made  a  statutory  obligation*';  the  statute 
requiring  a  guardian  bond  to  be  "payable  to 
the  ordinary  and  his  successors  in  office." 
and  that  the  condition  of  a  statutory  guard- 
ian's bond  is  "for  the  faithful  discharge  of 
his  duty  as  guardian,"  and  the  conditions 
of  the  bond  sued  on  are:  The  "guardian  shall 
well  and  truly  maintain,  and  clothe  and 
educate  said  orphans  according  to  their  cir- 
cumstances, and  shall  take  good  and  lawful 
care  of  their  persons  and  property  according 
to  the  laws  of  the  state,  and  shall  annually 
make  a  Just  and  true  return  of  all  his  act- 
ings and  doings  herein,  unto  said  ordinary, 
and  pay  over  all  assets  that  may  remain  in 
his  hands  when  said  guardianship  shall  legal- 
ly terminate."  (3)  That  under  the  conditions 
of  this  bond,  the  guardian  was  authorized  to 
apply  the  corpus  to  the  maintenance  of  his 
wards,  that  a  compliance  with  the  special 
conditions  stated  in  the  bond  would  satisfy  It, 
and  the  burden  was  on  the  plaintiff  to  show 
that  such  conditions  had  not  been  complied 
with^  which  had  not  been  done,  but,  on  the 
contrary,  the  evidence  for  the  plaintiff  showed 
that  the  wards  had  lived  with  and  been  main- 
tained by  the  guardian.  (4)  That,  under  the 
facts  of  this  case,  a  demand  was  a  condi- 
tion precedent  to  plaintiffs  right  to  recover, 
and,  as  the  guardian  was  dead,  an  adminis- 
trator of  bis  estate  was  necessary  in  order 
that  such  demand  could  have  been  made. 
These  are  the  positions  covered  by  tbe  able 
counsel  in  his  argument  and  brief. 

1.  The  evidence  clearly  proved  a  devastavit 
by  the  guardian.  His  returns  as  such  g:uard- 
ian,  filed  November,  1902,  were  prima  f^cie 
evidence  against  him  and  his  surety  as  to  the 
amount  in  his  hands  appearing  therefrom. 
2  Brandt  on  Suretyship  (2d  Ed.)  S  628; 
Dowling  V.  Feeley,  72  Ga.  558  (3);  Bailey  v. 
McAlpin,  122  Ga.  632,  60  S.  B.  388  (15).  It 
i3  insisted  that  while  the  returns  might  show 
the  condition  of  the  guardian's  account  at 
the  date  when  made,  to  wit,  November,  1902, 
this  did  not  show  its  condition  in  19()3,  the 
date  of  the  guardian's  death.  This  proof 
was  supplemented  by  the  positive  and  uncon- 
troverted  testimony  that  neither  one  of  the 
wards  had  received  any  part  of  their  funds 
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which  this  guardian  admitted  he  had  in 
his  hands  in  Novemher,  1902.  When  it  Is 
shown  that  the  guardian  had  at  any  time 
during  the  trust  received  assets  belonging  to 
his  wards,  the  burden  is  upon  him  or  his 
surety  to  show  that  a  legal  disposition  of 
such  assets  had  been  made.  Freeman  v. 
Brewster,  93  Ga.  648^  21  S.  B.  165  (3).  If 
the  guardian  had  made  any  legal  di^osition 
of  the  fund  in  his  hands  in  November,  1902, 
prior  to  his  death  in  March,  1903,  the  fact 
was  easily  susceptible  of  proof.  He  could 
not  have  paid  to  the  minors  any  part  of  it, 
or  expended  any  part  of  It  In  their  mainte- 
nance beyond  the  interest  and  income  without 
the  approval  of  the  ordinary.  Civ.  Code 
1895,  §§  2541,  2542;  Dowling  v.  Feeley,  72  Ga. 
558  (2). 

2.  The  bond  in  this  case  was  a  sufficient 
compliance  with  section  2528,  Civ.  Code  1895. 
This  section  provides  that  a  guardian  shall 
"give  bond  with  good  and  sufficient  security, 
to  be  approved  by  the  ordinary,  in  double 
the  amount  of  the  supposed  value  of  the  prop- 
erty of  the  ward  for  the  faithful  discharge 
of  his  duty  as  guardian;  such  bond  shall  be 
payable  to  the  ordinary  and  his  successor.  A 
substantial  compliance  as  to  all  matters  of 
form  shall  be  sufficient."  The  condition  as 
stated  in  the  statute  is  "for  the  faithful  dis- 
cbarge of  his  duty  as  guardian."  The  con- 
dition in  the  bond  sued  on  sets  out  with  par- 
ticularity the  duties  of  the  guardian  as  com- 
prehensively included  In  the  general  phrase 
of  the  statute.  In  this  bond  the  obligations 
of  the  guardian  are  that  he  "shall  well  and 
truly  maintain,  and  clothe  and  educate  said 
orphans  according  to  their  circumstances,  and 
shall  take  good  and  lawful  care  of  their  per- 
sons and  property  according  to  the  laws  of 
the  state,  and  shall  annually  make  a  Just  and 
true  return  of  ail  of  his  actings  and  doings 
herein  unto  said  ordinary,  and  to  pay  over 
all  assets  that  may  remain  in  his  hands  when 
said  guardianship  shall  legally  terminate." 
Surely  all  these  things  are  embraced  in  the 
general  condition,  '^faithful  discharge  of  his 
duty  as  guardian."  The  language  of  this 
bond,  while  somewhat  fuller  than  the  lan- 
guage of  the  statute,  means  no  more  or  no 
less.  We  are  not  impressed  with  the  argu- 
ment that  the  condition  of  this  bond  per- 
mitted the  guardian  to  expend  the  corpus  in 
the  maintenance  of  his  wards.  This  clause 
must  be  construed  as  qualified  by  the  right 
of  the  guardian  under  the  law  to  use  only  the 
Interest  or  income  for  that  purpose  without 
the  approval  of  the  ordinary.  In  this  case 
it  is  also  immaterial  that  the  bond  is  payable 
to  the  ordinary,  his  successors  and  assigns. 
The  suit  is  by  the  ordinary,  the  original  obli- 
gee in  the  bond.  The  policy  of  the  law  as  to 
all  bonds  required  by  statute,  and  especially 
as  to  bonds  of  guardians,  administrators,  and 
like  trustees,  is  to  disregard  mere  formalities, 
and  to  require  only  substantial  compliance  to 
secure  all  statutory  remedies  to  persons  in- 


jured by  their  breach.  Civ.  Code  1895,  S 
2535;  Pol.  Code  1895,  t  263. 

3.  Under  the  law  as  it  now  stands  in  this 
state,  when  "the  guardian  is  dead  and  his  es-^ 
tate  unrepresented,"  suit  may  be  brought  on 
the  guardian's  bond  against  his  sureties 
alone.  Civ.  Code  1895,  §  2535.  Prior  to  the 
act  of  1820,  suit  could  not  be  brought  against 
the  surety  on  the  bond  until  a  Judgment  had 
been  obtained  against  the  guardian.  Prince's 
Digest,  p.  44.  Under  that  act  both  might  be 
Joined  in  the  same  action,  but  no  suit  could 
be  brought  against  the  surety  in  the  first  in- 
stance, unless  the  guardian  was  without  the 
limits  of  the  state.  But,  as  stated,  the  pres- 
ent Code  gives  the  right  to  sue  the  surety 
alone  when  the  "guardian  is  dead  and  his 
estate  unrepresented."  In  such  case,  no  de- 
mand is  necessary,  as  there  is  no  one  upon 
whom  a  demand  could  be  made.  The  right 
to  sue  the  surety  is  based  on  a  breach  of  the 
bond  by  the  guardian.  When  the  evidence 
shows  a  devastavit  by  the  guardian,  a  breach 
of  the  bond  is  shown,  and  the  liability  of  the 
surety  is  established.  In  this  case,  the  devas- 
tavit by  the  guardian  was  proved.  The 
guardian  died  intestate  and  insolvent,  and 
his  estate  was  unrepresented.  There  was 
nothing  to  administer,  as  all  the  property  he 
died  possessed  of  had  been  set  apart  to  his 
widow  as  a  year's  support,  a  right  superior 
to  that  of  these  wards  or  their  new  guardian. 
The  only  pdssible  recourse  to  the  wards  was 
their  guardian's  bond  executed  for  the  ex- 
press purpose  of  protecting  them  in  Just  such 
an  extremity. 

We  think,  under  the  undisputed  facts  and 
the  law,  no  other  verdict  could  have  been 
Justly  rendered,  and  that  the  Judgment  re- 
fusing the  new  trial  should  be  affirmed. 

Affirmed* 


(2  Qa.  App.  630) 
HARDY  V.  HARDY.    (No.  434.) 
(Court  of  Appeals  of  Georgia.    Oct  3,  1907.) 

1.  Justices  of  the  Peace— Cebtiobabi— Ex- 
ceptions TO  Answer. 

Exceptions  to  the  answer  of  the  magistrate 
to  a.  writ  of  certiorari,  timely  made  in  writing, 
and  specifically  pointing  out  the  defects  in  said 
answer,  should  oe  sustained,  where  it  appears 
that  the  omissions  of  the  answer  are  of  mat- 
ters essential  and  material  to  a  proper  decision 
of  the  case  by  tlie  reviewing  court. 

The  return  of  the  magistrate  to  the  writ  of 
certiorari  should  include  all  the  proceedings  in 
the  cause. 

2.  Abbitration  and  Awabd— Repeal  of  Ab- 
bitbatobs. 

An  unsworn  verbal  report  made  to  the 
court  bv  three  persons  selected  by  the  parties 
to  pendmg  litigation  to  settle  the  matters  there- 
in m  controversy  between  them  cannot  legally  be 
made  the  judgment  of  the  court,  where  it  ap- 
pears that  there  was  no  order  of  the  court'  re- 
ferring the  case  to  the  three  persons,  and  that 
said  report  was  simply  the  opmion  ot  the  three 
persons  formed  without  hearing  evidence,  or 
giving  the  party  against  whom  the  report  was 
made  an  opportunity  of  being  heard,  or  of  oon- 
testing  the  truth  of  such  report 
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d.  JusnoES  OF  THX  Peaob—Judoicent. 

A  judgrment  of  a  justice  of  the  peace  in  a 
Buit  on  an  open  account,  not  verified  by  the 
plaintiff,  or  proved  by  evidence,  is  unauthorized, 
and  should  be  set  aside  on  certiorari. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jasper  County; 
H.  G.  Lewis,  Judge. 

Action  by  W.  Q.  Hardy  against  A.  J,  Har- 
dy.  Judgment  for  defendant  was  affirmed  on 
certiorari,  and  he  brings  error.    Reversed. 

A.  Y.  Clement,  for  plaintiff  in  error.  Doyle 
Campbell,  for  defendant  in  error. 

HILL,  O.  J.  W.  G.  Hardy  sued  Mrs.  A.  J. 
Hardy  upon  an  open  account  in  the  justice 
court.  On  the  day  set  for  the  trial,  neither 
party  being  represented  by  counsel,  they 
agreed  to  submit  the  matter  in  controversy 
to  three  arbitrators  who  were  to  make  an  in- 
vestigation of  the  facts  and  make  a  report 
to  the  court,  which  report  was  to  be  made 
the  judgment  of  the  court  The  three  arbi- 
trators 80  called,  without  hearing  any  evi- 
dence, after  a  personal  examination  of  the 
matters  in  controversy  upon  which  the  ac- 
count was  based,  made  a  verbal  report  to  the 
court,  which  report  was  made  the  judgment 
of  the  court  This  report  was  made  without 
giving  either  party  any  notice  thereof  or 
without  any  opportunity  to  be  heard.  There- 
upon the  defendant,  against  whom  the  report 
was  made  and  judgment  was  entered,  peti- 
tioned the  superior  court  for  writ  of  certio- 
rari, which  was  granted.  This  petition  set 
forth  the  following  assignments  of  error: 
"(1)  The  court  erred  In  rendering  judgment 
against  petitioner,  because  after  said  case 
was  submitted  to  arbitration  by  agreement 
of  parties  as  hereinbefore  set  out,  said  case 
being  withdrawn  from  court  for  that  purpose, 
said  court  had  no  jurisdiction  to  render 
judgment  therein.  (2)  The  court  erred  in 
rendering  judgment  against  petitioner  be- 
cause, after  agreement  of  withdrawal  and 
submission  to  arbitration  in  the  presence  of 
the  presiding  magistrate,  petitioner,  having 
filed  no  plea,  did  not  file  one  after  said  agree- 
ment, the  purpose  and  effect  of  said  agree- 
ment being  to  transfer  said  case  from  6aid 
court  to  said  arbitrators  chosen  for  adjudica- 
tion, and  consequently  said  court  bad  no  ju- 
risdiction at  the  time  it  rendered  said  judg- 
ment, and  petitioner  was  deprived  of  an  op- 
portunity to  defend,  and  has  not  had  her  day 
in  court  (3)  The  court  erred  in  rendering 
judgment  because  the  presiding  magistrate 
was  from  an  adjoining  district,  it  not  appear- 
ing that  M.  P.  Stone,  notary  public  and  ez 
officio  justice  of  the  peace,  was  not  present 
and  was  disqualified  to  sit;  said  presiding 
magistrate  sitting  in  said  case  without  the 
knowledge  or  consent  of  petitioner,  and  after 
consent  to  arbitration  as  aforesaid  and  peti- 
tioner had  left  the  court  grounds.  (4)  The 
court  erred  In  rendering  said  judgment  be- 
cause there  was  no  evidence  or  testimony  un- 
der oath  whatever  upon  which  to  base  the 


judgment    (6)  The  court  erred  In  rendering 
said  judgment  upon  the  unsworn  statement 
of  said  three  unsworn  arbitrators  who  them- 
selves had  not  heard  one  syllable  of  the  evi- 
dence and  based  their  opinion  solely  upon 
rumor    and  their   personal    knowledge.     (6) 
The  court  erred  in  making  the  said  unsworn 
statement  of  said  unsworn  arbitrators  the 
judgment  of  the  court    (7)  The  court  erred 
in  making  the  opinion  of  said  arbitrators  the 
judgment  of  the  court,  because  they  had  not 
determined  and  passed  upon  matters  in  con- 
troversy according  to  law,  of  which  fact  the 
court  was  cognizant,  defendant  not  having 
any  of  her  rights  to  a  fair  and  Impartial 
trial  before  said  arbitrators."    The  judge  of 
the  superior  court  granted  the  writ,  and  the 
presiding  magistrate  made  the  following  an- 
swer:    "Replying  specifically  to  the  allega- 
tions  in  said  petition,   respondent  says   (1) 
that  M.  P.  Stone  asked  me  to  preside  In  the 
case,  he  being  disqualified,  and  I  was  pres- 
ent on  the  day  of  the  trial,  and,  when  court 
was  opened  before  the  case  was  called,  Mr. 
Gordon  Hardy  and  Mr.  Will  Smith  prevailed 
with  Mrs.  A.  J.  Hardy  and  W.  G.  Hardy  to 
pick  three  men  from  the  crowd  present  to  go 
out  to  Mrs.  Hardy's  house,  and  estimate  what 
lumber  had  not  been  used  on  the  house  and 
to  report  back  to  court,  and  also  damage  on 
any  lumber  used  on  house,  if  any.    The  men 
were  Jin.  Pope,  William  Uoyd,  and  Walter 
Bvans.    W.  G.  Hardy  agreed  to  take  badi  all 
lumber  unuiied  at  the  price  she  was  to  pay 
for  It  delivered  at  the  house,  and  also  what- 
ever damages  they  said  to  give  credit  for  it, 
and  Mrs.  Hardy  agreed  to  the  proposition 
and  agreed  to  acknowledge  to  judgment  to 
the  balance,  and  they  came  back  and  reported 
to  the  court  the  lumber  imuSed,  but  not  any 
damages  on  house,  and  it  was  deducted  and 
judgment  entered  up  for  the  balance  and 
costs.*'     Before  the  call  of  the  certiorari  in 
the  superior  court,  the  plaintiff  in  certiorari 
filed  written  exertions  to  the  answer,  on  the 
ground  that  it  was  "insufficient  and  did  not 
reply  specifically  to  the  allegations  in  the 
petition;   that  said  answer  did  not  deny  or 
admit  the  material  allegations  in  paragraphs 
2,  3,  and  4  of  the  petition— paragraph  2  ally- 
ing that  the  said  judgment  complained  of 
was  rendered  by  a  notary  public  and  ex  of- 
ficio justice  of  the  peace  of  an  adjoining  dis- 
trict, and  without  knowledge  or  consent  of 
petitioner,  after  the  verbal  agreement  to  sub- 
mit the  case  to  arbitration,  and  after  peti- 
tioner relying  upon  said  agreement  had  gone 
home;    paragraph  8  alleging  that  petitioner 
had  not  filed  any  plea  to  said  suit  in  court 
because  she  regarded  the  arbitrators  as  the 
tribunal  to  pass  upon  the  matters  in  contro- 
versy, and  had  gone  home,  and  she  expected 
said  arbitrators  to  notify  her  when  and  where 
they  would  hear  evidence  and  determine  the 
matter,  and  she  did  not  know  that  they  were 
going  to  report  the  matter  to  court  without 
evidence,  but  thought  they  would  hear  her 
evidence  and  determine  the  matter  out  of 
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court  and  give  due  notice  to  all  parties; 
paragraph  4  alleging  tbat  neither  party  was 
represented  by  counsel,  that  submission  to 
arbitration  was  in  parol,  that  said  arbitrators 
were  not  sworn,  no  evidence  or  sworn  testi- 
mony was  submitted  to  them,  and  petitioner 
was  not  notified  when  and  where  said  arbi- 
trators would  hear  evidence  and  pass  upon 
the  matters  in  controversy,  and  that  said  ar- 
bitrators made  a  verbal  report  to  the  court 
without  having  heard  any  evidence,  said 
statement  or  report  not  having  been  under 
oath,  whereupon  Judgment  was  rendered 
against  petitioner  by  the  presiding  justice; 
that  petitioner  was  not  notified  by  the  arbi- 
trators nor  by  the  court,  and  bad  no  oppor- 
tunity to  present  her  case  to  the  arbitrators 
or  to  the  court."  Petitioner  further  excepted 
to  the  answer,  on  the  ground  ttiat  said  an- 
swer did  not  embrace  nor  was  there  sent  up 
with  it  any  copy  or  copies  of  the  proceed- 
ings bad  in  the  case.  On  hearing  the  excep- 
tions, the  court  overruled  the  same,  and  ren- 
dered a  Judgment  that  the  certiorari  be  not 
sustained,  and  also  rendered  final  Judgment 
against  the  plaintiff  in  certiorari. 

1.  We  think  the  answer  of  the  magistrate 
was  incomplete  in  the  particulars  specified 
by  the  exceptions.  The  allegations  of  the 
petition  as  contained  in  paragraphs  2,  3,  and 
4.  were  material  to  the  proper  decision  of  the 
plaintlff*s  case,  and  she  was  entitled  to  a 
specific  answer  fully  verifying  those  allega- 
tions. The  allegations  in  a  certiorari  ought 
either  to  be  fully  answered  or  assumed  as 
true  for  the  purpose  of  the  decision,  and,  if 
the  answers  filed  are  not  full,  they  should  be 
made  so.  Civ.  Code  18d5,  §  4647;  March- 
man  V.  Todd,  15  Ga.  25.  We  think,  also,  that 
the  return  of  the  magistrate  was  incomplete, 
in  that  it  failed  to  certify  and  send  up  any 
of  the  proceedings  in  the  case.  Civ.  Code 
1895,  f  4(S37. 

2.  It  is  manifest  that  the  so-called  arbitra- 
tion was  in  no  sense  statutory.  If,  under  the 
facts  stated  and  verified  by  the  answer  of 
the  magistrate,  the  selection  .of  the  three 
men  to  make  a  report,  on  the  matter  in  con- 
troversy between  the  parties  could  be  con- 
sidered as-  a  common-law  submission  of  such 
matters  to  arbitration,  surely  a  verbal  report, 
made  without  having  heard  any  evidence  and 
unsupported  even  by  the  verification  of  the 
arbitrators  themselves^  was  wholly  insuffi- 
cient upon  which  to  base  a  Judgment  against 
the  defendant  Under  an  arbitration  at  com- 
mon law,  the  award  is  binding  on  the  party 
submitting,  but  the  award  in  such  case  can 
only  be  made  the  foundation  of  an  action, 
and  is  not  entitled  to  be  made  a  Judgment 
of  the  court  Crane  v.  Barry,  47  Ga.  478; 
SiSBon  T.  Pittman,  118  Ga.  168»  88  S.  E.  315. 
Tliere  Is  no  order  of  the  court  in  this  case 
submitting  the  matters  in  controversy,  and 
the  Judgment  is  based  upon  the  unsworn 
statement  of  three  men  selected  by  the  par- 
ties who  arrive  at  their  conclusion  without 
evidence  and  without  giving  the  parties  an 


opportunity  to  be  heard.  The  account  sued 
on  seems  not  to  have  been  verified  by  the 
plaintiff  in  the  Justice  court  The  alleged 
agreement  by  the  defendant,  plaintiff  in 
certiorari,  that  she  would  "acknowledge  the 
Judgment"  the  report  of  the  three  men  select- 
ed, appears  to  have  been  made  in  the  per- 
sonal and  not  in  the  Judicial  presence  of 
the  Justice,  and  was  not  therefore  binding 
upon  her  as  an  admission  made  on  the  trial 
of  the  case  in  Judicio. 

We  conclude  that  the  Justice  erred  in  en- 
tering up  Judgment  against  the  defendant, 
and  that  the  Judge  of  the  superior  court  err- 
ed  in  not  sustaining  the  certiorari  and  set- 
ting aside  the  Judgment  and  remanding  the 
case  to  the  Justice  court  to  be  tried  accord- 
ing to  some  legal  procedure. 

Judgment  reversed. 


(2  Oa.  App.  534) 
GRIFFIN  V.  STATE.    (No.  538.) 
{Court  of  Appeals  of  Georgia.    Oct  8,  1907.) 

1.  Criminal     Law  —  Ciboumstantial     Bvi- 

D«NGB. 

While  the  guilt  of  a  defendant  charged 
with  crime  may  be  inferred  from  circumstances 
satisfactorily  proved  which  are  inconsistent  with 
innocence,  the  circumstances  relied  upon  must  be 
affirmatively  established  and  legally  proved. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S§  f25&-1261.] 

2.  Gaming— Evidence. 

Evidence  that  the  defendant  was  present  at 
a  game  of  cards,  and  ran  upon  the  approach  of 
omcers  armed  with  pistols,  is  not  (in  the  absence 
of  evidence  that  snch  defendant  either  played  or 
bet  for  money,  had  in  his  hands  or  near  him 
either  cards  or  money)  sufficient  to  establish  the 
guilt  of  such  defendant  beyond  a  reasonable 
doubt,  within  the  meaning  of  section  984,  Pen. 
Code  1895.  Neither  presence  nor  flight,  nor  both 
together,  without  more,  is  conclusive  of  guilt. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Gaming,  H  291-298.] 

8.  Criminal  Law— Evidenox. 

The  belief  of  a  witness  cannot  supply  the 
place  of  substantive  material  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   14,  Criminal  Law,  f   1038.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Ben  Hill  Oonn- 
ty;  U.  V.  Whipple,  Judge. 

Tom  GrifOn  was  convicted  of  gambling, 
and  brings  error.    Reversed. 

B.  W.  Ryman,  for  plaintiff  in  error.  W.  F. 
George,  Sol.  Gen.,  E.  D.  Graham,  Sol.  Gen., 
and  Ai  J.  McDonald,  Ck>unty  SoL,  for  the 
State. 

RUSSELL,  J.  The  defendant  was  accused 
of  gaming.  The  evidence  showed  that  he 
was  in  company  with  others,  some  of  whom 
were  undoubtedly  engaged  in  playing  and 
betting  at  cards  for  money.  Upon  the  ap- 
proach of  the  chleif  of  police  of  Fitzgerald 
and  an  assistant  who  presented  a  pistol  and 
called  to  the  negroes  *'to  hold  up,*'  the  de- 
fendant incontinently  fled,  and  the  chief  of 
police  tore  the  defendant's  shirt  hi  the  strug- 
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gle  to  retafn  the  prisoner.  The  defendant 
was  convicted.  A  fact  can  be  proved  by 
circuniBtantial  evidence  as  well  as  by  direct 
proof.  Gaming  Is  one  of  those  offenses  which 
ordinarily  must  be  proved  by  circumstantial 
evidence,  if  at  all ;  and  so  well  is  the  taste 
of  some  of  our  African  citizens  for  petty 
gambling  known  that  a  nocturnal  gathering 
in  a  secluded  spot  where  the  tableau  is  pre- 
sented of  several  negroes  seated  or  squatted 
around  a  quilt  on  which  are  cards  and  money 
raises  a  violent  suspicion  of  guilt  against 
any  one  of  the  number  who  may  be  in  prox- 
imity to  the  quilt,  the  cards,  or  the  money. 
But  the  law  does  not  authorize  conviction 
upon  suspicion,  no  matter  how  violent,  nor 
relax  the  rule  laid  in  section  984  of  the  Penal 
Code  of  1895  for  the  mere  reason  that  gam- 
bling is  detestible,  that  gamblers  should  be 
punished,  and  that  proof  of  guilt  Is  hard  to 
obtain.  The  same  rule  applies  to  gaming  as 
to  all  other  offenses.  "To  warrant  a  con- 
viction on  circumstantial  evidence,  the  prov- 
en facts  must  not  only  be  consistent  with 
the-  hypothesis  of  guilt,  but  must  exclude 
every  other  reasonable  hypothesis  save  that 
of  the  guilt  of  the  accused."  Circumstances 
which  authorize  a  mere  conjecture  of  guilt 
are  not  suflacient  to  warrant  a  conviction, 
and  the  evidence,  when  entirely  circumstan- 
tial, should  connect  the  defendant  with  the 
criminal  act  The  only  facts  positively  prov- 
ed in  this  case  were  that  the  defendant  was 
present  where  gambling  was  going  on,  and 
that  he  ran  when  accosted  to  the  accompani- 
ment of  a  pistol.  True,  one  of  the  witnesses 
for  the  state  testified  that:  "All  of  them 
seemed  to  be  engaged  In  a  game  of  cards. 
The  cards  had  been  dealt  around,  and  all 
of  the  men  looked  like  had  cards,  either  In 
his  hands  or  in  front  of  him  on  the  quilt, 
and  most,  If  not  all,  had  money  in  front  of 
them.*'  But,  upon  cross-examination,  the  same 
witness  testified,  as  did  the  only  other  wit- 
ness for  the  state.  In  effect:  "I  cannot 
swear  positively  that  the  defendant  had  cards 
In  his  hands  or  money  in  front  of  him,  or 
that  he  was  actually  playing  and  betting  in 
the  game."  The  witness'  entire  knowledge 
with  reference  to  the  defendant's  connection 
with  the  game.  If  he  had  any,  is  summed  up 
in  the  statement  following:  That  "he  saw 
the  others  In  a  circle  around  the  quilt"  The 
gratuitous  statement  that  he  appeared  to  be 
engaged  In  the  game  was  only  an  expres- 
sion of  opinion  on  the  part  of  the  witness 
prejudicial  to  the  defendant,  and  not  prop- 
er evidence  to  be  considered  by  the  jury.  As 
pointed  out  in  Mlmbs  v.  State  (Ga.  App.)  58 
S.  E.  499,  the  word  "seem"  may  be  opin- 
lonative  or  positive  according  to  the  context 
Admitting  that  gambling  was  going  on  in 
the  hallway  and  that  the  defendant  was 
present  it  seems  to  us  that  the  defendant 
should  have  been  connected  with  the  gam- 
bling In  some  way,  that  the  state  should  have 
proved,  not  that  others  had  cards,  but  that 
this  defendant  handled   some   card   in   the 


game,  not  that  others  had  money,  but  that 
this  defendant  had  some  interest  present 
or  prospective,  in  some  portion,  at  least 
of  the  money  seen  by  the  officers.  While 
the  main  witness  for  the  state  testified  that 
they  all  seemed  to  be  engaged  In  the  game, 
he  positively  declined  to  swear  that  "the 
defendant  had  cards  In  his  hand  or  money 
in  front  of  him."  If  the  witness  did  not  pre- 
tend to  know  these  facts,  how  could  the  jury^ 
know  them?  And,  if  the  jury  did  not  know' 
at  least  this  much,  how  could  they  infer  par- 
ticipation and  guilty  presence? 

Nor  do  we  think  the  circumstances  of 
flight,  under  the  facts  disclosed  in  the  record, 
adds  any  very  great  weight  to  the  evidence 
of  guilt  Proof  of  flight  is  at  best  only 
equivocal  evidence  and  subject  to  explana- 
tion. We  think  this  defendant's  flight,  wheth- 
er he  was  guilty  or  innocent,  is  easily  ex- 
plained when  we  consldp.*  the  fact  that  the 
gathering  (whether  this  defendant  was  one 
of  the  illeg&l  participants  or  not)  was  sud- 
denly surprised  by  an  unexpected  visitor 
who  had  noiselessly  reached  the  top  of  the 
stairway,  shouted  for  attention,  and  present- 
ed to  their  astonished  eyes  a  gleaming  re- 
volver. Had  the  defendant  been  ever  so 
Innocent,  It  would'  have  been  hard  for  him 
to  resist  the  contagious  Impulse,  which  over- 
whelmed those  who  were  guilty,  to  fly  be- 
cause they  fled.  In  Harmon  v.  State,  120 
Ga.  197,  47  S.  E.  547,  it  was  held  that  "evi- 
dence that  the  defendant  and  three  others 
were  lying  on  the  ground  In  a  secluded  spot 
with  money  before  them,  that  each  had  cards 
in  his  hands,  and  that,  upon  being  discovered, 
all  attempted  to  escape,  was  sufficient  to  sus- 
tain a  verdict  that  the  defendant  was  play- 
ing and  betting  at  a  game  played  with  cards 
for  money."  And  It  has  been  decided  by 
this  court  in  Hicks  v.  State,  1  Ga.  App. 
722,  57  S.  E.  958,  following  the  decision 
in  Pacettl  v.  State,  82  Ga.  297,  7  S.  B.  867, 
that  inculpatory  facts  will  authorize  con- 
victions of  gaming.  But  in  all  cases  the 
facts  must  be  connected  with  the  defendant 
If  this  defendant  had  been  shown  to  have 
been  in  possession  of  cards,  as  was  shown 
In  the  Harmon  Case,  or  the  keeper  of  the 
room  embellished  with  gaming  devices  and 
accessories,  as  shown  In  the  Pacettl  and 
Hicks  Cases,  the  verdict  of  guilty  would 
have  been  authorized.  But  mere  presence 
or  flight  to  avoid  arrest,  or  both  together, 
are  not  inconsistent  with  innocence. 

Judgment  reversed. 


0  Oa.  App.  51Q 

GEORGIA    SOUTHERN   &  FLORIDA   BT. 

CO.  V.  GREER.    (No.  349.) 
(Court  of  Appeals  of  Georgia.    Oct  8,   1907.) 

1.  Cabeiers— Freight    Shipment  —  LiMiTiNa 
Liability. 

Where  a  shipper  signs  a  .contract  limiting 
the  liability  of  tne  common  carrier,  said  con- 
tract reciting  that  it  was  made  in  considera- 
tion of  a  reduced  rate  of  freight  such  recitai' 
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is  prima  facie  trne,  and  the  burden  is  upon  the 
Fihipper  to  prove  the  contrary.  The  burden  was 
not  successfully  carried  in  this  case. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  9,  Carriers,  §  724.] 

2.  Same— Live  Stook  Shipment. 

A  carrier  of  live  stock  can,  by  special  con- 
tract, be  released  from  liability  for  injuries  to 
such  stock  arising  from  named  causes,  and  can 
as  to  these,  and  all  other  incidents  of  trans- 
portation, by  such  contract  stipulate  liability 
only  in  the  event  of  damages  and  loss  by  the 
gross  negligence  of  its  servants. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  9,  Carriers,  §  934.] 

3.  Same— Presumption  of  Nbolioencb. 

Even  where  there  was  a  special  contract 
shown  limiting  the  liability  of  the  carrier  of 
live  stock  where  the  plaintiff  proved  that  the 
stock  was  lost  or  injured  while  in  the  possession 
of  the  carrier,  the  law  would  raise  a  presump- 
tion of  negligence  against  the  carrier,  which 
must  be  rebutted  by  proof  showing  the  exer- 
cise of  that  degree  of.  diligence  required  by  the 
contract. 

[Ed.  Note.— For  ca.<!es  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §  957.] 

4.  Same— Evidence. 

Where  it  appears  that  the  cars  in  which 
the  stock  was  carried  were  suitable,  that  the 
track  was  in  good  condition,  that  the  equip- 
ments and  appliances  of  the  train  were  ad&% 
qnate,  and  that  there  was  no  fsLult  or  negli- 
gence in  any  respect  on  the  part  of  the  earner 
In  handling  the  stock  or  in  the  runnings  and 
management  of  the  train,  and  the  exercise  by  the 
servants  of  the  carrier  of  that  degree  of  care 
demanded  by  the  terms  of  its  contract  and  re- 
quired by  the  nature  of  the  stock,  any  presump- 
tion of  negligence  would  be  fully  rebutted,  and 
the  carrier  would  not  be  liable  for  loss  or  dam- 
age to  the  stock  while  in  transportation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  9,  Carriers,  §  960.] 

5.  Same— INJXTBT  to  Stock. 

The  evidence  in  this  case  clearly  showed 
that  the  death  of  the  stock  was  due  to  the 
negligent  manner  in  which  it  was  loaded  by  the 
shipper.  The  verdict  against  the  carrier  must 
be  set  aside,  as  without  evidence  to  support  it 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Turner  County ; 
W.  N.  Spence,  Judge. 

Action  by  W.  A.  Greer  against  the  Georgia 
Southern  ft  Florida  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Hall  &  Hall  and  R.  0.  Jordan,  for  plaintiff 
in  error.  H.  C.  McKenzle,  T.  R.  Perry,  and 
J.  H.  Tipton,  for  defendant  in  error. 

HILL,  0.  J.  This  was  a  suit  for  $90,  the 
alleged  value  of  nine  head  of  cattle  which 
the  defendant  undertook  to  transport  for  the 
plaintiff  from  Dakota,  Ga.,  to  Cleveland,  Fla. 
The  specific  allegations  were  that  the  plain- 
tiff delivered  to  the  defendant,  a  common  car- 
rier, at  Dakota,  Ga.,  200  bead  of  cattle.  In 
good  order,  to  be  transported  to  Cleveland, 
Fla.;  that,  when  said  cattle  arrived  at  the 
point  of  destination,  there  were  only  191,  and 
that  9  had  been  lost  or  destroyed  while  in  the 
possession  of  the  defendant,  and  they  were 
worth  at  the  point  of  destination  in  the  mar- 
ket |10  a  head.  There  Is  no  allegation  of 
any  specific  negligence  by  the  carrier,  but 


only  the  .general  allegation  of  negligence. 
The  defendant  answered,  denying  all  the  ma- 
terial allegations  of  the  petition.  The  jury 
found  a  verdict  in  favor  of  the  plalntiflP  for 
the  full  amount,  and  defendant's  motion  for 
a  new  trial  was  overruled.  The  evidence  for 
the  plaintiff,  bdefiy  stated,  made  the  follow- 
ing case :  The  200  head  of  cattle  were  deliv- 
ered to  the  defendant  by  the  plaintiff  at  I>a- 
kota  under  a  through  bill  of  lading  issued 
by  the  defendant  covering  the  shipment  of 
said  cattle  from  said  point  of  delivery  to 
Cleveland,  Fla.,  and,  when  the  cattle  arrived 
at  Cleveland,  Fla.,  there  were  191  delivered  to 
the  consignee.  The  plaintiff  relied  for  a  re- 
covery upon  the  presumption  of  liability 
which  arises  against  the  carrier  under  the 
statute  of  this  state.  Civ.  Code  1895,  f  2264. 
In  cases  of  loss,  the  presumption  of  law  is 
against  the  common  carrier,  and  no  excuse 
avails  him,  unless  such  loss  was  occasioned 
by  the  act  of  God,  or  the  public  enemy  of  the 
state.  The  defendant  introduced  in  evidence 
a  live-stock  contract  of  shipment  entered  In- 
to between  it  and  the  plaintiff,  whereby  the 
plaintiff  agreed  to  release  the  defendant  from 
liability  In  case  of  loss  or  injury  to  the  stock 
by  reason  of  a  number  of  named  causes,  to 
wit,  "In  consequence  of  overloading,  heat, 
suffocation,  fright,  viclousness,  and  from  all 
other  damages  incidental  to  railroad  tran»- 
X>ortation  which  shall  not  be  established  to 
have  been  caused  by  the  gross  negligence  or 
delinquency  of  any  of  the  officers  or  agents 
of  the  said  railway,  having  the  stock  in 
charge,  and  the  owner  or  shipper  is  to  look 
to  the  company  on  whose  line  damage  oc- 
curred for  compensation  for  such  damage.*' 
It  was  recited  in  this  contract  that  the  consid- 
eration therefor  to  the  plaintiff  was  a  reduced 
rate  of  freight  The  plaintiff  admitted  the 
execution  of  this  contract  by  him,  but  stated 
that  he  had  not  asked  for  a  reduced  rate 
and  had  received  none.  Besides  the  explicit 
recitals  in  the  contract  signed  by  the  plaintiff 
that  the  rate  of  freight  was  a  reduced  rate, 
there  was  written  in  said  contract  the  letters, 
"Rel,**  which  meant  that. the  contract  was  a 
release  shipment  These  letters  were  also 
written  across  the  bill  of  lading  issued  the 
plaintiff  by  the  defendant,  which  indicated 
that  it  was  a  release  bill  of  lading,  and  in  all 
such  contracts,  according  to  the  evidence, 
there  is  a  material  difference  in  the  rate 
charged,  being  less  than  when  the  shipment 
is  made  at  the  carrier's  risk.  The  plaintiff 
further  testified  that  he  had  been  shipping 
cattle  for  10  or  12  years  and  always  under 
the  release  contract  similar  to  the  one  he 
signed  in  the  present  case. 

1.  When  a  shipper  signs  a  contract  con- 
taining stipulations  limiting  the  liability  of 
the  carrier,  and  reciting  that  such  limitation 
was  made  because  of  a  reduced  rate  of 
freight,  the  burden  is  upon  him  to  show  that 
the  consideration  therefor  and  th^eln  recit- 
ed was  not  true,  and  that,  aa  matter  of  fact, 
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he  bad  received  no  consideration  for  snob 
limitation.  This  burden  was  not  snccess- 
fally  carried  by  the  plaintiff  in  this  case ;  bnt 
the  evidence  clearly  established  the  making 
by  him  of  this  special  contract  In  question 
and  the  giving  of  a  reduced  rate  of  freigbt 
as  the  consideration  for  said  contract 

2.  The  special  contract  was  therefore  valid 
ander  the  laws  of  this  state,  and  the  plain- 
litt  was  bound  by  its  terms.  Civ.  Code  1895, 
S  2276;  Cooper  v.  R.  &  G.  R.  Co.,  110  Ga.  662, 
36  S.  E.  240;  Georgia  R.  v.  Spears,  66  Ga. 
485,  42  Am.  Rep.  81. 

3.  But  the  rule  of  presumption  against  the 
carrier,  notwithstanding  said  special  contract, 
still  arose,  and  the  burden  was  upon  the 
company  to  rebut  this  presumption;  but  the 
contract  diminished  the  onerous  character 
of  this  burden,  for  under  its  terms  the  carrier 
was  required  to  exercise  only  slight  diligence, 
and  was  only  liable  for  gross  negligence. 
Columbus  R.  Co.  v.  Kennedy,  78  Ga.  653,  3  S. 
B.  267;  Cooper  v.  R.  &  G.  R.  Co.,  110  Ga. 
663,  36  S.  E.  240. 

4.  As  before  stated,  the  plaintiff  did  not 
show  by  his  evidence  any  specific  negligence 
against  the  defendant,  but  only  relied  upon 
the  presumption  against  the  carrier.  Did 
the  defendant,  under  the  evidence  in  this 
case,  meet  and  overcome  this  presumption 
up  to  the  degree  of  diligence  required  of  it 
under  the  terms  of  the  special  contract?  Un- 
der the  special  contract,  the  railroad  company 
was  only  liable  for  the  gross  negligence  of 
its  servants  in  connection  with  said  shix>- 
ment.  The  evidence  Introduced  by  the  de- 
fendant was,  in  our  opinion,  entirely  suffi- 
cient to  rebut  the  presumption  of  negligence. 
It  appeared  from  this  evidence  that  the  cars 
In  which  the  stock  were  transported  were 
suitable  for  the  purpose;  that  the  track  was 
In  good  condition;  that  the  equipment  and 
appliances  of  the  train  were  adequate;  that 
there  was  no  collision,  no  sudden  jerking  of 
the  cars,  and  no  delay  in  transportation;  and 
that  the  agents  of  the  carrier  exercised  all 
proper  care  in  handling  the  stock.  In  addi- 
tion to  this  evidence,  which  certainly  largely 
tended  to  relieve  the  carrier  of  the  presump- 
tion of  negligence,  the  facts  further  presented 
by  a  very  large  preponderance  of  the  testi- 
mony at  least  show  a  cause  for  the  loss  of 
the  cattle  in  the  carelessness  of  the  plaintiff 
himself.  The  cattle  at  the  point  of  shipment 
were  loaded  on  the  cars  by  the  shipper;  he 
being  responsible  for  the  manner  in  which 
the  loading  was  done.  The  cars  into  which 
the  cattle  were  loaded  were  42  feet  long. 
In  one  car  there  were  crowded  56  head,  and 
in  another  57  head,  and  in  the  third  87  head 
of  cattle.  The  shipper  said  that  this  was, 
considering  the  size  and  condition  of  the  cat- 
tle, not  overcrowded.  The  testimony  of  his 
witnesses  did  not  fully  support  this  state- 
ment, and  the  overwhelming  testimony  of  the 
defendant's  witnesses  was  that  the  cattle 
^were  greatly  overcrowded  on  these  three  cars. 
Besides  this  evidence,  the  physical  condition' 


of  the  cattle  when  the  train  reached  Valdosta, 
Ga.,  showed  much  suffering,  apparently  from 
suffocatlqn,  due  to  the  crowded  condition  of 
the  cars,  and  when  the  train  reached  Jasper, 
Fla.,  this  physical  condition  induced  the 
agents  of  the  company.  In  order  to  relieve 
the  cattle,  to  unload  two  of  the  cars  and  re- 
*load  the  cattle  Into  three  cars. 

5.  We  think  that  the  conclusion  Is  irresist- 
ible from  all  the  evidence  In  this  case  that 
the  death  of  the  cattle  for  which  suit  was 
brought  could  only  have  been  reasonably  at- 
tributed to  the  manner  in  which  they  were 
loaded,  and  that  the  defendant  fully  exer- 
cised. In  connection  with  the  transt)ortation 
of  the  cattle,  that  degree  of  care  which  the 
terms  of  his  contract  with  the  plaintiff  re- 
quired. The  learned  judge  of  the  trial  court 
submitted  the  Issues  made  by  the  pleadings 
and  evidence  fairly,  fully,  and  aptly  to  the 
jury.  We  are  constrained  to  believe  that  the 
verdict  was  based  upon  the  Idea  that  the 
defendant  had  not  rebutted  the  presumption 
of  liability  against  it  under  the  general  law, 
and  that  the  special  contract,  limiting  such 
liability  and  which  was  clearly  proved,  was 
not  considered  by  them.  Even  under  the 
general  law,  certain  exceptions  have  grown 
up  in  favor  of  common  carriers  In  the  case 
of  live-stock  carriage,  arising  from  the  nature 
of  the  property  transported.  Cooper  v.  Rail- 
road Co.,  supra;  5  Amer.  &  Eng.  Ena  of  L. 
(2d  Ed.)  443.  The  cattle  that  died  In  this 
case  while  in  transportation  had  no  physical 
marks  indicating  injuries  resulting  from  any 
violence.  The  evidence  showed  that  the  serv- 
ants of  the  carrier  exercised  that  degree  of 
care  which  the  nature  of  the  property  re- 
quired, and.  If  the  facts  did  not  in  our  opin- 
ion point  out  as  the  cause  of  the  death  physi- 
cal injury  due  to  overcrowding  by  the  shipper, 
the  only  rational  theory  under  the  Evidence 
would  be  that  they  died  from  some  natural 
disease  superinduced  and  aggravated  by  the 
crowded  condition,  and  not  from  any  want  of 
vigilance  and  care  by  the  servants  of  the  de- 
fendant 

We  think  the  verdict  should  be  set  aside, 
because  without  any  evidence  to  support  It 

Judgment  reversed. 

(2  Oa.  App.  621) 
BOWEN   y.   BL   A.   WAXBIiBAUM  A  BRO. 

(No.  404.) 
(Court  of  Appeals  of  Georgia.    Oct  8,  1907.) 

!•  CoNTBACTS— Fraud— Elements— INJUBT. 

Fraud  in  the  promisor,  without  injury  to 
the  promisee,  is  not  sufficient  to  invalidate  a 
contract,  and  constitutes  no  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  8  424.] 

2.  Bills  and  Notes— Fbaud. 

A  debtor  who  gives  his  note  to  a  creditor 
for  a  valid  subsisting  debt,  induced  to  do  so  by 
certain  statements  of  the  creditor,  cannot  set  up 
as  a  defense  to  said  note  that  such  statements 
were  false  and  fraudulent  without  also  alleging 
and  proving  injury  and  damage. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di^ 
vol.  7,  Bills  and  Notes,  t  233.] 
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3.  AocoBD  Ai«D  Satisfaction  —  EzscuTioN — 

NB0E88ITT. 

''An  agreement  by  a  creditor  to  receive  less 
than  the  amount  of  his  debt  cannot  be  pleaded 
as  an  accord  and  satisfaction,  unless  it  be  ac- 
tually executed  by  the  i^ayment  of  the  money, 
or  the  giving  of  additional  security,  or  the 
substitution  of  another  debtor,  or  some  other 
new  consideration." 

SEd.  Notc^For  cases  in  point,  see  CJent.  Dig. 
.  1,  Accord  and  Satisfaction,  §§  60-65.] 

4.  EVIDENCB— PaBOL    EVIDENCE    CONTRADICT- 
ING Wbitten  Instrument— Note. 

Parol  evidence  being  inadmissible  to  add  to, 
lake  from,  or  vary  a  written  contract,  an  an- 
swer to  a  suit  on  a  promissory  note  that  the 
payee  at  the  time  the  note  was  executed  verbally 

gromised  to'  take  less  than  the  face  of  the  note 
1  payment  thereof  constituted  no  defense. 
[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼01.  20,  Evidence,  §  2048.] 

6.  Trial— Direction  or  Verdict. 

The  pleas  having  been  properly  stricken, 
except  as  to  attorney's  fees,  there  was  no  error 
In  directing  a  verdict  for  the  plaintiffs  for  prin- 
cipal and  interest  of  the  note,  and  submitting  the 
issue  relating  to  attorney's  fees  to  the  jury. 
The  verdict  on  this  issue  was  fully  supported  by 
the  evidence. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Statesboro;  J. 
F.  Brannen,  Judge. 

Action  by  E.  A.  Waxelbanm  &  Bro.  against 
M.  J.  Bowen.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

A.  M.  Deal  and  Fred  T.  Lanier,  for  plain- 
tiff in  error.  Johnston  &  Cone  and  Harde- 
man &  Jones,  for  defendant  in  error. 


HILL,  C.  J.  This  was  a  suit  on  a  promr 
Issory  note  made  by  the  defendant  under  seal 
and  payable  to  the  order  of  the  plaintiffs. 

The  defendant  filed  the  following  answer: 
"(1)  Defendant  admits  the  execution  of  the 
note  sued  on,  and  that  plaintiff  is  the  legal 
owner  and  holder  of  the  same.  (2)  Defend- 
ant alleges  that  on  June  19,  1905,  there  was 
held  at  Savannah,  Ga.,  a  meeting  of  defend- 
ant's creditors;  that  plaintiff  was  present 
at  said  meeting,  and  at  that  time  defend- 
ant owed  plaintiff  $202  on  an  open  account. 
Defendant  shows  that  at  the  date  of  said 
meeting  he  was  insolvent;  that  at  said 
meeting  he  made  his  creditors  a  proposition 
to  pay  60  cents  on  the  dollar  In  full  settle- 
ment of  what  he  owed  them,  and  advised  said 
creditors  that,  unless  some  compromise  as 
that  was  made,  that  he,  defendant,  would  be 
forced  into  a  court  of  bankruptcy.  (3)  De- 
fendant showed  that  in  consideration  of  his 
not  going  into  bankruptcy^  and  the  further 
consideration  of  his  insolvency,  that  plaintiff 
agreed  to.  accept  $101  in  settlement  of  the 
$202  which  defendant  then  owed  plaintiff. 
(4)  Defendant  shows  that,  after  the  above 
terms  bad  been  agreed  upon  between  him  and 
plaintiff,  that  plaintiff  told  defendant  that  he 
would  fill  out  a  note  for  $202,  and  desired  de- 
fendant to  sign  said  note,  but  that  immediate- 
ly upon  his  signing  the  same  that  he,  plaintiff, 
would  turn  over  said  note  to  J.  W.  Olliff  for 
defendant.  Plaintiff  claimed  that  he  would 
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abide  by  his  former  agreement  to  take  $101 
in  settlement  of  his  former  claim',  but  said 
that  he  only  wanted  the  note  to  show  what 
amount  had  been  compromised,  and  that  he 
would  then  and  there  deliver  said  note  to 
the  defendant  or  to  J.  W.  Olliff  for  defend- 
ant (5)  Defendant,  relying  on  the  statement 
of  the  plaintiff  that  he  would  turn  said  note 
over  to  J.  W.  Olliff,  signed  said  note.  (6) 
Defendant  shows  that  after  he  signed  the  note 
sued  on  that  plaintiff,  in  violation  of  his  con- 
tract, refused  to  deliver  to  defendant  or  to 
J  W.  Olliff  said  note,  or  to  accept  $101  in 
settlement  of  his  claim  as  he  agreed  to  do  be- 
fore, and  at  the  time  of  signing  the  same. 
(7)  Defendant  alleges  that  said  note  was  pro- 
cured by  fraud ;  that  the  deceptions  used  and 
the  misrepresentations  made  were  used  and 
made  for  the  purpose  of  cheating  defendant, 
and  that  the  same  deceived,  misled,  and  ac- 
tually defrauded  defendant;  that  he  would 
not  have  signed  said  note  except  upon  the 
agreement  of  plaintiff  to  accept  the  $101  in 
settlement  of  what  defendant  owed  plain- 
tiff, and  his  agreement  to  deliver  said  note 
to  defendant  then  and  there.  (8)  Defendant 
shows  that  at  the  time  said  note  was  sign- 
ed, he  was  ready  to  perform  his  part  of  the 
contract  with  plaintiff;  that  he  was  ready 
then  to  pay  plaintiff  the  $101  in  settlement  of 
plalntiiTs  claim  against  defendant,  that  he 
off^ed  to  pay  plaintiff  said  $101  before  the 
filing  of  this  suit  and  that  he  now  tenders  the 
$101  Into  court" 

Defendant  amended  this  plea  by  adding 
thereto  the  following :  "Defendant  shows  that 
the  note  sued  on  was  gotten  possession  of  by 
the  plaintiffs  through  fraud,  and  the  signing 
of  the  note  was  Induced  by  the  fraud  of  the 
plalntiffie^  said  firaud  consisting  as  follows: 
The  plaintiff  told  defendant  to  sign  the  note 
for  the  full  amount  of  the  account  for  $202, 
and  that  the  plaintiffs  would  deliver  the  note 
for  defendant  to  J;  W.  Olliff  and  accept  50 
per  cent  of  the  same  in  settlement  of  the 
note.  Defendant  shows  that  the  omission  to 
recite  in  the  note  the  fact  that  it  would  be 
settled  for  50  per  cent  of  its  face  value  was 
due  to  the  fraud  of  the  plaintiffs  as  above 
set  out  Defendant  shows  that  at  the  time 
said  note  was  executed  he  was  only  due  the 
plaintiffs  $101,  and  would  not  have  executed 
the  note  but  for  the  fraud  of  the  plaintiff 
as  heretofore  set  out  to  wit  that  he  would 
turn  the  note  over  to  J.  W.  Olliff  for  defend- 
ant and  accept  $101  in  settlement  of  same." 
Defendant  also  amended  by  denying  the  al- 
legation of  paragraph  4  of  the  plaintiffs, 
relative  to  the  claim  of  attorney's  fees,  and 
says  that  the  notice  required  by  law  before 
suit  for  attorney's  fees,  contracted  to  be 
paid  in  notes,  was  not  given. 

On  the  trial  of  the  case  the  plaintiffs  de- 
muirred  to  the  plea  and  answer,  except  as  to 
paragraph  4  and  as  to  the  paragraph  in  ref- 
erence to  attorney's  fees,  and  the  court  sus- 
tained the  demurrer,  and  struck  all  said 
pleas  and  answer,  and  error  is  assigned  to 
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this  Judgment  of  the  court.  The  court  there- 
upon directed  a  verdict  for  the  plaintiffs  for 
the  principal  and  interest  sued  for,  and  sub- 
mitted to  the  jury  the  Issue  of  fact  made 
relating  to  attorney's  fees,  which  issue  of  fact 
the  juiy  found  in  favor  of  the  plaintiffs.  The 
defendant  also  filed  a  motion  for  a  new  trial, 
alleging  error  in  the  judgment  of  the  court  in 
sustaining  the  demurrer  filed  to  his  answer 
and  pleas,  and  in  directing  a  verdict  for  the 
plaintiffs,  and  on  the  general  grounds,  which 
motion  was  overruled,  and  defendant  ex- 
cepted. 

1.  The  defendant's  plea  is  that  the  note  is 
void  because  fraudulently  obtained,  and  it 
charges  the  fraud  to  consist  in  certain  prom- 
ises made  by  the  plaintiffs  to  induce  him  to 
give  the  note.  The  plea  admits  that  at  the 
time  he  gave  the  note  he  owed  the  plaintiff 
on  account  the  exact  amount  of  the  note, 
and  the  plea  fails  to  show  how  the  defend- 
ant was  injured  or  damaged  by  his  written 
promise  to  pay  what  he  in  fact  owed.  The 
defendant  was  under  no  duty  to  execute  the 
note,  but  he  was  under  a  duty  to  pay  the 
debt,  and,  unless  his  written  promise  de- 
prived him  of  some  legal  right,  or  in  some 
way  injured  him,  he  has  no  right  to  com- 
plain. He  does  not  allege  how  the  giving  of 
the  note  injured  or  damaged  him.  Admitting 
that  the  plaintiffs  did  make  the  promises  set 
out  in  the  plea,  they  constituted  no  fraud  in 
any  legal  or  equitable  sense.  A  sufficient  de- 
fense cannot  be  predicated  upon  fraud,  unless 
such  fraud  results  in  some  injury.  Both 
fraud  and  injury  must  exist  to  invalidate  a 
written  contract.  The  principle  of  damnum 
absque  injuria  applies.  Austell  v.  Rice,  5 
Ga.  472;  Strickland  v.  Parlin  &  Orendorf 
Company,  118  6a.  218  (4),  44  S.  E.  997. 

2.  The  facts  alleged  in  the  answer  are  not 
sufiicient  to  show  accord  and  satisfaction. 
Most  favorably  considered  for  the  defendant, 
these  facts  simply  showed  a  promise  or 
agreement  by  his  creditor  to  accept  an 
amount  less  than  his  debt  This  agreement 
was  not  executed  by  the  payment  of  the 
money,  or  the  giving  of  additional  security 
or  some  other  new  consideration.  Civ.  Code 
1895,  f  3735. 

8.  The  answer  was  also  in  direct  conflict 
with  the  elemental  principle  of  law  that  the 
terms  of  a  written  contract  cannot  be  varied 
by  a  contemporaneous  parol  agreement  The 
note  was  for  $202 ;  and  an  alleged  agreement 
with  the  plaintiffs  to  accept  less  could  not 
be  shown.  Civ.  Code  1895,  §  3675  (1);  Pat- 
terson V.  Ramspeck,  81  Ga.  808,  10  S.  B.  390. 

4.  After  the  plea  was  stricken,  the  case 
was  undefended  except  as  to  the  issue  re- 
lating to  the  attorneys'  fees.  The  court 
thereupon  properly  directed  a  verdict  in  fav- 
or of  the  plaintiffs  for  the  principal  and  in- 
terest of  the  note,  and  submitted  to  the  jury 
the  issue  as  to  the  attorney's  fees.  The  ver- 
dict in  favor  of  the  plaintiff  on  this  issue  is 
fully  supported  by  the  evidence. 

Judgment  affirmed. 


(2  0&.  App.  530) 
a  S.  HIRSCH  &  CO.  V.  DOZIBR  LUMBER 

CO.    (No.   372.) 
(Court  of  Appeals  of  Georgia.    Oct  8,  1907.) 

1.  New    Tbiax  —  Pboceedinqb    to    Pboctjre 
Brief  ov  Evidence. 

The  brief  of  the  evidence  in  this  case  is  not 
a  compliance  with  the  mandatory  requirements 
of  sections  5484  and  5488  of  the  Civil  Code  of 
1895.  There  is  apparently  an  attempt  to  ab- 
breviate the  oral  testimony  from  the  steno- 
graphic report,  but  many  ''immaterial  questions 
and  answers  and  parts  thereof"  are  not  stricken. 
The  documentary  testimony,  consisting  of  state- 
ments of  accounts  and  numerous  letters  between 
the  parties,  is  given  in  full,  with  no  attempt  to 
brief  the  same.  Hathcock  v.  McGouirk,  119  Ga. 
973,  47  S.  E.  563:  Wall  v.  Mercer,  119  Ga. 
340.  46  S.  E.  420 ;  George  v.  State,  123  Ga.  504. 
51  S.  E.  504;  Smith  v.  State.  118  Ga.  83,  44 
S.  E.  827;  and  numerous  decisions  by  the  Su- 
preme Court. 

2.  Same. 

The  trend  of  legislation  in  this  state  is  to 
insure  the  hearing  of  cases  by  reviewing  courts 
on  the  merits;  but  the  statutory  requfrements 
that  in  motions  for  new  trial  there  "shall  be  a 
condensed  and  succinct  brief  of  the  material  por- 
tions of  the  oral  testimony"  and  "the  substance 
of  all  material  portions  of  documentary  evi- 
dence" have  never  l}een  modified. 

3.  Writ   op   EaaoBr- Brief   of  Evidence  — 
Compliance  with  Statute— Neckssitt. 

A  compliance  with  the  statute  as  to  a  brief 
of  the  evidence  is  an  essential  condition  prece- 
dent to  the  determination  of  any  assignment  of 
error  depending  on  a  consideration  of  the  evi- 
dence. Bowe  V.  Gress  Lumber  Co.,  86  Ga.  18, 
12  S.  E.  177;  Jones  v.  State,  125  Ga.  49,  53 
S.  B.  583 ;  13  Enc.  Dig.  Ga.  Rep.  (Michie)  240. 

4.  Same. 

Proper  briefs  of  evidence,  restricted  to  an 
elucidation  of  the  issues  involved  and  pertinent 
to  the  errors  assigned,  are  of  incalculable  bene- 
fit in  securing  correct  decisions,  and  in  afford- 
ing relief  to  overworked  courts.  This  much  the 
statute  demands,  and  the  courts  have  the  right 
to  require,  of  counsel. 

5.  Same  —  Determination   and   Disposition 
OF  Cause— Affirmance. 

No  question   being   presented   for    decision 
which  can  be  determined  without  reference  to 
the  evidence,  the  judgment  of  the  conrt  refusing 
a  new  trial  must  be  affirmed* 
(Syllabus  by  the  Court) 

Error  from  City  Conrt  of  Savannah;  T. 
M.  Norwood,  Judge. 

Action  between  C.  S.  Hirsch  &  Co.  and  the 
Dozier  Lumber  Company.  From  the  Judg- 
ment, Hirsch  &  Co.  bring  error.    Affirmed. 

Osborne  &  Lawrence,  for  plaintiffs  in  er- 
ror.   Geo.  W.  Owens,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(2  Ga.  App.  455) 

WEAVER  V.  DAVIS  et  al.    (Nos.  288,  289.) 

(Court  of  Appeals  of  Georgia.    May  16,  1907.) 

Limitation  of  Actions  —  Exceptions  —  Ab- 
sence FROM  State. 

As  a  general  principle,  statutes  of  limita- 
tion are  subject  to  no  exceptions,  unless  such 
exceptions  be  expressed. 

(a)  Notwithstanding  this  general  rule,  the 
courts  will  imply  judicial  exceptions  from  **in- 
vincible  necessity,"  where  it  is  legally  impossible 
for  the  plaintiff  to  sue  within  the  time  limited. 

(b)  The  absence  or  the  removal  of  the  defend- 
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ast  from  the  state  ia  a  sUtntory,  and  not  a 
judicial,  exception.  ^^ 

(c)  The  limitation  statute  of  March  16,  1869 
(Laws  1869,  p.  133),  wherein  all  causes  of  action 
which  accrued  prior  to  June  1,  1865,  were  re- 
quired to  be  sued  prior  to  January  1,  1870,  con- 
tained no  exception  saving  from  its  operation 
suits  against  defendants  who  had  removed  be- 
yond the  limits  of  the  state,  and  no  such  excep- 
tion can  be  implied  as  to  actions  falling  within 
its  terms. 

[Ed.  Note.--For  ca^es  in  point  see  Cent.  Dig. 
▼ol.  33,  Limitation  of  Actions,  §§  13,  440.] 

Russell,  J.,  dissenting. 

(Syllabus  by  the  Ck>urt.) 

Error  from  Superior  CJourt,  Newton  CJoun- 
ty ;  L.  S.  Roan,  Judge. 

Actions  by  Julia  Davis  and  others  against 
J.  S.  Weaver.  Judgment  for  defendant  In 
the  county  court  was  reversed  on  certiorari, 
and  defendant  brings  error.     Reversed. 

Comwell  &  Gunn,  Greene  P.  Johnson,  and 
J.  D.  Kilpatrlck,  for  plaintiff  In  error.  Rog- 
ers &  Knox,  for  defendant  in  error. 

POWELL,  J.  On  February  5, 1862,  Weaver 
executed  his  two  promissory  notes,  payable 
to  Nancy  Weaver  or  bearer,  due  12  months 
after  date,  for  $175  each.  The  notes  after- 
wards became  the  property  of  the  plaintiffs. 
In  1806  Weaver  left  the  state  of  Georgia, 
and  went  to  the  state  of  Texas,  and  has 
never  returned  to  reside  In  this  state.  In 
1905  Weaver  became  entitled,  by  will,  to  a 
legacy  of  the  value  of  some  $3,000  In  the 
hands  of  an  executor  in  this  state;  and  the 
plaintiffs  sued  out  an  attachment  and  gar- 
nishment. The  declaration  In  attachment  set 
out  the  facts  stated  above.  The  defendant 
resisted  the  action,  by  demurrer,  asserting 
that  the  cause  of  action  having  accrued  prior 
to  June  It  1865,  the  same  became  barred  on 
January  1,  1870,  by  virtue  of  the  fourth  sec- 
tion of  the  limitation  statute  of  March  16, 
1869.  Laws  1869,  p.  133.  The  county  judge 
sustained  the  demurrer.  The  plahatiffs 
brought  certiorari.  In  the  superior  court  the 
certiorari  was  sustained,  and  the  judgment 
of  the  county  court  reversed.  To  this  judg- 
ment of  the  superior  court  the  defendant  ex- 
cepted, and  brings  error  to  this  court. 

The  statute  of  March  16,  1869,  was  drastic 
in  terms.  It  was  broad  and  sweeping.  In 
substance,  it  provided  that  all  suits  upon 
causes  of  action  which  accrued  prior  to  June 
1,  1865,  should  be  brought  by  January  1, 1870, 
and  not  thereafter.  No  exceptions  were 
made,  save  only  cases  against  certain  fidu- 
ciaries for  fraudulent  conduct  No  refer- 
ence was  made  in  the  act  to  any  of  the 
ordinary  exceptions  to  the  running  of  limita- 
tion appearing  then,  as  now,  in  the  Code. 
It  is  contended  by  the  plaintiff  in  error  that 
It  was  not  the  intention  of  the  Legislature 
to  repeal,  or  to  render  imayailing,  the  pro- 
vision then  existing  in  the  Code  and  now 
contained'  in  Civ.  Code  1895,  f  3783,  viz.: 
*'If  the  defendant  in  any  of  the  cases  here- 


in named  shall  remove  from  the  state,  the 
time  of  his  absence  from  the  state,  and  un- 
til he  returns  to  reside,  shall  not  be  count- 
ed or  estimated  in  his  favor."  At  first 
blush,  this  view  seemed  to  us  to  be  tenable, 
but,  after  a  thorough  examination  of  thi» 
decisions  which  have  been  rendered  In  re- 
lation to  this  act  (and  the  Supreme  Court 
bad  the  statute  before  them  for  considera- 
tion very  frequently  during  the  decade  im- 
mediately following  its  passage),  we  have 
reached  the  conclusion  that  the  county  judge 
was  correct,  and  that  the  statute  Is  sub- 
ject to  no  exceptions  other  than -those  con- 
tained therein,  save  only  that  class  of  ex- 
ceptions applicable  from  necessity  to  all 
limitation  laws  and  known  as  "judicial  ex- 
ceptions.*' His  honor,  Samuel  H.  Sibley, 
judge  of  the  county  court  of  Greene  county, 
presided  at  the  trial  of  the  cause,  and  filed 
with  his  judgment  sustaining  the  demurrer 
an  opinion.  This  eminent  young  jurist  has 
gone  into  the  question  so  carefully,  and  has 
collated  and  distinguished  the  authorities 
so  well,  that  we  are  content  to  incorporate 
bis  opinion  herein,  with  only  a  few  addi- 
tional remarks.  Judge  Sibley's  opinion  is 
as  follows . 

"The  note  sued  upon  is  not  under  seal, 
is  dated  February  5,  1862,  and  is  due  one 
year  thereafter.  In  February,  1863,  limita- 
tion began  to  run,  until  suspended  by  the 
Legislature  of  1864.  In  1866  the  defendant 
removed  to  Texas,  and  has  since  resided 
there.  Under  the  act  of  1855  and  the  Code 
provisions  since,  this  removal  suspended  the 
statute  of  limitation,  even  after  the  repeal 
of  the  suspending  statutes  passed  during  the 
war;  and  made  an  attachment  of  the  debt- 
or's effects  in  this  state  possible  at  any  time 
prior  to  the  expiration  of  the  limitation  peri- 
od after  his  return  to  reside  in  this  state. 
Whitman  y.  McClure,  61  Ga.  590.  The  at- 
tachment in  this  case,  though  sued  out  45 
years  after  the  maturity  of  the  debt  and  the 
accrual  of  the  cause  of  action  thereon,  would 
be  in  time,  unless  barred  by  the  provision 
of  the  act  of  1869.  That  act,  stated  gener- 
ally, provides  that  actions  not  barred  in 
March,  1869,  on  notes  maturing  prior  to 
June  1,  1865,  should  be  brought  by  January 
1,  1870,  or  the  right  of  the  party  plaintiff, 
and  all  right  of  action  for  its  enforcement, 
should  be  forever  barred.  In  its  last  sec- 
tion the  act  provides  that  causes  of  action 
accruing  since  June  1,  1865,  should  be  *con- 
trolled  and  governed  by  the  limitation  laws 
as  set  forth  in  the  revised  code  of  Georgia.' 
It  does  not  appear  in  the  pleadings  whether 
at  all  times  since  the  removal  of  the  de- 
fendant from  the  state  he  has  had  property 
here  capable  of  attachment;  nor  is  that 
question  material.  The  note  is  the  cause  of 
action,  even  where  the  special  remedy  by 
attachment  is  pursued;  and  it  must  be 
concluded  that  this  is  an  action  on  a  note 
^accruing  prior  to  June  1,  1865,'  and  with- 
in the  provisions  of  the  act  of  1869,  and 
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Dot  within  the  'limitation  laws  as  set  forth 
In  the  Code: 

*'Ib  the  act  of  1869  a  statute  whose  only 
purpose  was  to  make  a  uniform  and  short 
period  of  Ihnltation,  equal  to  9  months  and  15 
days,  for  the  classes  of  action  dealt  with  by 
it,  in  substitution  of  the  varying  and  longer 
periods  named  in  the  Obde,  leaying  all  other 
ptovlsions  of  the  limitation  laws,  and  es- 
pecially the  'exceptions  and  disabilities,'  ap- 
plicable to  this  new  period  so  prescribed?  Or 
was  it  intended  to  be.  for  the  classes  of  ac- 
tions covered  by  it,  generally  described  as 
'ante  bellum  claims,'  the  exhaustive  and  only 
limitation  law,  without  other  exceptions  than 
stated  in  its  face?  As  an  original  proposi- 
tion, I  think  the  latter  was  its  purpose ;  that 
it  was  intended  to  meet  a  situation  unprece- 
dented, and  to  compose  and  set  at  rest  all 
contention  dating  beyond  that  period,  that 
saw  not  only  political,  but  financial  revolu- 
tion, that  had  altered  all  conditions  and  dis- 
turbed all  calculations,  removed  from  life 
probably  nine  tenths  both  of  parties  and  wit- 
nesses to  disputes,  and  made  imperative  a 
complete  readjustment  of  all  business  af- 
fairs— that  it  was  intended  to  be  as  near  a 
statute  of  bankruptcy  as  the  state  could  enact 
(Constitutional  considerations,  however,  have 
made  this  purpose  not  free  from  embarrass- 
ment, and  have  produced  interpretations  of 
the  statute  by  our  Supreme  Court,  perhaps 
not  free  from  contradiction.  In  Hobbs  v. 
Cody,  45  Ga.  478,  it  was  held  that  a  ward  ar- 
riving at  majority  In  September,  1869,  was 
not  barred. in  August,  1870,  from  suing  her 
guardian  for  her  estate,  received  in  1860. 
This  case  has  been  cited  in  Lake  v.  Hardee, 
57  Qa.  459,  467,  as  authority  for  the  propoBl- 
tion  that  the  act  of  1869  did  not  run  during 
a  plaintifTs  minority.  It  really  ruled  that  the 
plaintiff's  right  of  action  against  her  guard- 
ian did  not  accrue  until  maturity  gave  her  the 
right  to  demand  possession  of  lier  estate. 
It  has  been  pointed  out,  too,  that  the  suit 
was  for  the  estate  as  it  was  In  1869,  and 
not  for  a  devastavit  prior  to  June,  1865,  and 
so  not  within  the  act  of  1869.  Jordan  v. 
Ticknor,  62  Ga.  129.  Compare  Windsor  v. 
Bell,  61  Ga.  671  (2). 

"In  Adams  v.  Davis,  47  Ga.  839,  the  ques- 
tion was  whether  a  suit,  validly  begun  within 
the  period  named  by  the  act  of  1869,  could  be 
renewed  within  six  months  of  its  dismissal 
after  January  1,  1870,  by  reason  of  the  ex- 
ception to  that  effect  found  in  section  2881 
of  the  Code  of  1868.  That  section  is  in  title 
7,  c.  9,  art  9  of  that  Code,  which  article  is 
entitled,  'Limitations  of  actions  on  contracts.' 
The  article  is  subdivided  into  three  sections: 
'Periods  of  Limitations,'  'Exceptions  and  Dis- 
abilities,' and  'New  Promise.'  Section  2881 
is  one  of  the  paragraphs  of  the  second  sec- 
tion named.  The  question  was  squarely  made 
whether  the  act  of  1869  merely  substituted 
the  first  of  these  sections  as  to  the  period  of 
limitation,  or  whether  it  was  as  to  the  ac- 
tions covered  by  it  the  sole  law  on  the  sub- 


ject of  limitation.  A  majority  of  the  court 
reached  the  latter  conclusion,  on  reasoning 
that  would  eliminate  the  whole  of  the  stat- 
utory provisions  contained  in  the  second  and 
third  sections  of  the  article  of  the  Code  in 
question.  This  conclusion  was  followed  by 
the  same  majority  in  the  cases  of  Macon  R. 
R.  V.  Bass,  and  McConnell  v.  Fain,  52  Ga.  13, 
and  afilrmed  by  a  full  court  in  Goss  v.  Rob- 
erts, 54  Ga.  494.  The  reasoning  is  repeated 
and  enforced,  and  the  conclusion  followed 
again  in  Reese  v.  Tollerson,  70  Ga.  443. 
Meanwhile,  in  Seminary  v.  Atwood,  50  Ga. 
382,  the  question  arose  whether  the  12 
months'  exemption  from  suit  of  the  debtor's 
administrator  was  an  excuse  for  not  suing 
by  January  1,  1870,  but  it  was  not  decided. 
In  this  case  attention  is  given  to  the  con- 
stitutional phase  involved,  as  to  giving  a 
plaintiff  a  reasonable  time  to  assert  his  right 
against  the  debtor.  -At  the  previous  term  in 
the  case  ^f  George  v.  Gardner,  49  Ga.  441, 
It  had  been  held  that  the  9  months  and  15 
days  allowed  by  the  act  was,  in  ordinary 
cases,  reasonable,  and  that  the  statute  was 
constitutional.  In  Simmons  v.  Moseley,  55 
Ga.  85,  where  the  maker  of  a  note  due  before 
June,  1865,  had  moved  to  Texas  and  died,  a 
suit  against  a  Georgia  administrator  who  be- 
came subject  to  suit  was  held  barred.  It 
was  stated  that  the  case  was  within  the 
letter  of  the  statute' — that  is,  the  suit  had 
not  been  filed  by  January  1,  1870 — ^and  it 
was  further  stated  that  if  there  was  an  Im- 
plied exception  because  of  the  death  and  want 
of  representation  of  the  debtor,  the  Gfpirit 
of  the  statute  would  still  bar  it  [The  suit 
was  not  brought  until  more  than  9  months 
and  15  days  after  the  judicial  exertion 
brought  about  by  the  death  of  the  debtor 
had  ended.]  In  Jordan  v.  Ticknor,  62  Ga. 
123,  it  was  stated  t2iat  section  2875  of  the 
Code  of  1868  (section  2926  of  the  Code  of 
1873)  being  one  of  the  'exceptions  and  dis- 
abilities' referred  to  above,  its  provisions 
saved  a  minor  from  the  operation,  of  the  act 
of  1869  during  his  minority,  being  unrepealed 
by  that  act  The  suit  was  nevertheless  held 
barred.  In  both  of  these  cases  It  was  held 
that  the  act  barred  the  suit  The  recognition 
of  exceptions  and  disabilities  therefore,  did 
not  in  any  way  alter  the  result  reached  and 
the  judgment  rendered,  and  the  expressions 
of  opinion  in  that  respect  might  be  treated  as 
obiter.  In  the  former  case  the  removal  to 
Texas  did  not  figure  at  all  in  the  case.  The 
debtor  was  dead  before  1865.  In  Edwards  v. 
Ross,  58  Ga.  147,  lunacy  and  nonresidence  of 
the  debtor  existed,  but  it  is  not  even  asserted 
that  they  would  have  tolled  the  act  of  1869. 
In  this,  as  in  other  cases,  however,  9  months 
and  15  days  had  elapsed  since  the  removal 
of  impediment  to  suit,  and  the  suit  was  held 
in  any  case  to  be  barred.  It  will  therefore  be 
seen  that  there  has  been  no  judicial  opinion, 
even  obiter,  expressed  to  the  effect  that  re- 
moval from  the  state  of  the  debtor  would 
save  a  claim  from  this  act    *    *    * 


aa.) 


WEAVER  T.  DAVIS. 


789 


•The  recognltloa  of  exceptions  in  favor  of 
infants  and  unrepresented  estates,  and  tiie 
exemption  of  administrators  from  suit  for 
12  montlis,  bas  been  obiter,  except  in  the 
ease  of  Lake  v.  Hardee,  67  Oa.  460  (6).  It 
was  held  there,  in  the  headnote,  that  the 
cause  of  action  *did  not  accrue  until  majority 
or  the  appointment  of  a  guardian.*  This 
language,  whether  good  law  or  not,  would 
not  amount  to  a  holding  that  all  the  excep- 
tions and  disabilities  of  the  Code  applied  to 
the  act  of  1860,  nor  even  that  that  in  ref- 
erence to  minors  applied;  but  it  was  the 
simple  construction  of  the  word  'accruing'  in 
the  act  The  expression  in  the  opinion  that 
the  act  of  1860  did  not  run  against  minors, 
for  which  Hobbs  v.  Ck)dy,  45  Ga.  478,  is  cited 
as  authority,  is  utterly  unjustified  by  the 
case  cited,  which  did  not  involve  a  liability 
to  which  the  act  was  applicable  at  all.  See 
Jordan  v.  Tlcknor,  62  Oa.  120.  But,  if  the 
cases  in  ^  Ga.  35,  57  Ga.  460,  and  62  Ga. 
123,  supra,  are  authority  that  the  exceptions 
of  the  Code  there  dealt  with  were  of  force 
as  against  the  act  of  1860,  and  therefore  the 
exception  as  to  nonresldence  is  by  analogy 
to  be  held  of  force,  it  must  be  replied  that 
it  has  with  greater  x>ositivenes8  been  held 
that  the  exception  as  to  renewal  in  six 
months  was  not  of  force;  and  the  same 
analogy  would  exclude  the  exception  as  to  re- 
moval ftom  the  state.  The  latter  point  hav- 
ing been  ruled  by  a  unanimous  court  in  Goss 
V.  Roberts,  54  Ga.  404,  and  that  decision  nev- 
er having  been  reviewed  or  overruled,  any 
conflict  in  the  principle  of  that  decision  and 
that  of  the  other  decisions  referred  to  must 
result  in  adherence  to  the  earlier  ruling. 

•'The-  constitutional  requirement  that  a 
limitation  statute  should  give  a  plaintiff  ^ 
reasonable  time  to  enforce  his  right  might 
necessitate  the  recognition  of  soma  excep- 
tions to  the  requirement  that  suits  should 
be  commenced  by  January  1,  1870.  This 
seems  to  have  influenced  the  court  in  some  of 
the  expressions  recognizing  such  exceptiona 
There  was  no  such  reason  for  giving  a  plain- 
tiff a  second  chance  under  the  renewal  ex- 
ception; and  it  was  denied.  It  may  be  equal- 
ly said  that,  in  the  case  of  removal  from 
the  state,  naturally  and  logically  the  ac- 
tion follows  the  debtor  to  his  new  home. 
Georgia  is  under  no  constitutional  or  other 
obligation  to  alTord  any  remedy  against  the 
removed  debtor  in  her  courts.  The  remedy 
here  by  attachment  might  constitutionally 
be  abolished  altogether.  To  refuse  to  pre- 
serve the  right  to  sue  a  removed  debtor,  as 
against  the  ordinary  statute  of  limitations, 
in  ordinary  circumstances,  was  never  consid- 
ered an  anomaly,  either  in  England  or  in 
Georgia.  Bishop  v.  Sanford,  15  Ga.  1.  In 
the  extraordinary  circumstances  engendered 
by  the  war,  there  was  certainly  no  constitu- 


tional or  other  legal  necessity  or  propriety 
in  recognizing  such  an  exception  to  the  lim- 
itations prescribed.  There  is  less  hardship 
in  requiring  the  creditor  to  follow  his  debtor 
to  his  new  residence  to  enforce  his  debt  than 
in  requiring  the  debtor  to  answer  nearly  a 
half  century  afterwards,  when  even  the  com- 
mon law  would  presume  payment  in  20  years. 
The  act  of  1860  was  pre-eminently  intended 
as  a  'statute  of  repose.'  Its  object  was  not 
only  to  protect  defendants  from  their  an- 
cient misfortunes,  but  also,  as  a  matter  of 
public  policy,  to  protect  our  courts  from  con- 
troversies over  these  old,  uncertain,  perhaps 
inequitable  demands  of  other  days.  If  the 
want  of  a  defendant  to  be  proceeded  against 
in  Georgia  is  to  hold  off  the  act  of  1860,  there 
is  no  reason  why  50  years  hence  an  admin- 
istrator upon  some  estate  of  a  long-deceased 
nonresident  debtor  might  not  be  appointed, 
and  the  property  administered  to  such 
claims.  There  being  no  authority  to  the  con- 
trary, and  no  constitutional  difficulty  to  be 
encountered,  I  conclude  that  a  plaintiff,  him- 
self under  no  disability,  and  having  ii) 
March,  1860,  an  unimpeded  right  to  sue  his 
debtor  resident  in  another  state  in  the  courts 
of  that  state,  lost  his  remedies  in  the  Georgia 
courts  by  a  failure  to  enforce  his  debt  by 
action  taken  prior  to  January  1,  1870." 

We  will  only  add  tliat  it  is  a  general  rule 
that  limitation  laws  are  subject  to  no  ex- 
ceptions, unless  expressly  provided.  Not- 
withstanding this  rule,  a  limited  class  of 
exceptions  not  provided  by  statute,  but  aris- 
ing out  of  invincible  necessity,  are  universal- 
ly recognized.  10  Am.  &  Eng.  Enc  Law  (2d 
Ed.)  212  et  seq.  Exceptions  of  this  latter 
class  arise  where  such  a  state  of  affairs  ex- 
ists as  to  render  it  legally  impossible  for  the 
plaintiff  to  sue  within  the  time  limited.  Of 
this  class  are  those  cases  wherein  the  plain- 
tiff is  prevented  from  exercising  his  remedy 
by  a  paramount  power,  as  Injunction  or  oth- 
er process  of  a  court,  direct  or  indirect  leg- 
islative action,  the  death  of  either  of  the 
parties,  the  abolition  of  a  city's  charter  (as 
to  suits  by  its  creditors),  the  existence  of 
a  state  of  war,  nonexisteyce  of  a  court 
wherein  the  suit  may  be  brought  Alienee 
of  the  defendant  from  the  state  or  beyond 
the  seas  has  never  been  regarded,  either  at 
common  law  or  In  American  jurisprudence, 
as  such  an  exception.  An  examination  of  the 
authorities  cited  by  the  defendant  in  erroi 
wHl  show  that,  while  the  Supreme  Court  in 
these  cases  recognized  the  judicial  excep- 
tions as  applicable  to  the  statute  of  1860,  it 
has  never,  except  in  certain  mere  statements, 
obiter,  recognized  any  other  exceptions. 

Judgment  reversed. 

RUSBEIA  J^  dissents. 


TdO 


68  SOUTHEASTERN  REPORTER. 


(Ga. 


(2  Ga.  App.  493) 

DB  LOACH  MILL  MFG.  CO.  v.  TUTWEIL- 

ER  COAL,  COKE  &  IRON  CO.    (No.  16.) 
(Court  of  Appeals  of  Georgia.    Oct.  3,  1907.) 

1.  Sales— Wasranties— Express  Wabbanti 
—  Statements  Constituting  Wabbantt  — 
Exclusion  op  Implied  Wabbanties. 

Ad  express  warranty  may  be  created  as  a 
part  of  a  contract  of  sale  by  the  use  of  such 
terms  of  description  of  the  article  sold  as  pre- 
clude any  danger  of  mistaking  or  confusing 
that  article  with  any  other.  An  express  war- 
ranty is  exclusive  of  all  warranties  arising  by 
implication. 

[Ed.  Note.— For  cases  iv  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §§  727-730,  760.J 

2.  Same  —  Implied  Wabbantt  —  Fitness  fob 
PuRPosB  Intended. 

Where  a  manufacturer  sells  iron  as  "stand- 
ard Alabama  No.  1  soft  and  Alabama  foundry 
No.  2  pig  iron,"  and  the  purchaser  relies  upon 
the  description,  there  is  an  express  warranty 
only  that  the  articles  sold  shall  be  equal  to  the 
description.  There  is  no  implied  warranty  in 
such  case  that  the  brands  of  iron  thus  purchased 
shall  be  reasonably  suited  for  any  particular 
purpose.  The  description  in  the  invoice  by 
which  the  iron  was  bought  and  sold  is  equiva- 
lent to  an  express  warranty  that  the  goods  pur- 
chased are  what  they  are  described  to  be,  and  it 
Is  immaterial  whether  the  purchaser  knew  the 
purpose  for  which  the  buyer  intended  to  use 
the  iron,  or  whether,  in  fact,  the  iron  was  suit- 
able for  the  purpose  intended  by  the  buyer,  pro- 
vided .the  seller  furnished  the  article  described; 
the  buyer  in  such  case  having  preferred  an  ex- 
press warranty  to  those  implied  by  law  in  the 
absence  of  express  warranty. 

3.  Ebbob,  Wbit  ob^-Revibw— Discbetion  of 
Co UBT— Reception  of  Evidence— £2xf£bi- 
ments. 

The  admission  of  evidence  of  exi;)erimeDt8 
is  largely  in  the  discretion  of  the  trial  court,  and 
this  discretion,  unless  manifestly  abused,  will  not 
be  controlled.  For  evidence  of  experiments  to 
be  admissible,  there  must  be  substantial  simi- 
larity as  to  the  essential  and  material  facts  af- 
fecting the  comparison.  If  the  comparison  be 
predicated  upon  substantially  different  facts,  the 
evidence  will  not  be  only  irrelevant,  but  tend  to 
confuse  the  jury 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3849 ;  vol.  20,  Evi- 
dence, §  439.] 

4.  Sales— Wabbanties— Implied— Waiveb. 

An  implied  warranty  may  be  deemed  to 
have  been  waived  where  the  article  or  commodity 
purchased  (after  full  opportunity  for  examina- 
tion, discovery  of  its  defects,  and  rejection)  is 
accepted  and  used. 

[Ed.  Note.— FoV  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §  818.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  ^H.  M. 
Reid,  Judge. 

Action  by  the  Tntweiler  Coal,  Coke  &  Iron 
Company  against  the  De  Loach  Mill  Man- 
ufacturing Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Jas.  K.  Hines  and  J.  K.  Jordan,  for  plain- 
tiff in  error.  Du  Bignon  &  Alston,  for  de- 
fendant in  error. 

RUSSELL,  J.  The  bill  of  exceptions  calls 
for  a  review  of  the  judgment  of  the  lower 
court  in  striking  the  fomiJi  and  fifth  para- 
graphs of  the  defendant's  answer  and  in 
refusing  a  new  trial.    The  paragraphs  which 


were  stricken  (exceptions  being  taken  pen- 
dente lite)  were  as  follows:  **(4)  For  fur- 
ther plea  in  this  belialf,  this  defendant  says 
that  on  February  6,  1004,  this  defendant 
purchased  from  the  plaintiff,  through  its 
agents  and  brokers,  Rogers,  Brown  &  Co., 
125  tons  of  standard  Alabama  No.  2  foundry 
pig  iron,  at  the  price  of  $10  per  ton  of  £,- 
240  pounds  f.  o.  b.  cars  furnace,  Birming- 
ham, Ala.,  and  on  the  same  day  tliis  defend- 
ant purchased  from  plaintiff,  through  its  said 
agents  and  brokers,  125  tons  of  standard 
Alabama  No.  1  soft  pig  iron,  at  the  price 
of  $10.50  per  ton,  2,240  pounds,  f.  o.  b.  fur- 
nace Birmingham,  Ala.  The  amount  men- 
tioned in  plaintiff's  petition  was  made  and 
contracted  by  defendant  solely  for  and  on 
account  of  said  iron  so  sold  and  to  be  de- 
livered to  it  by  plaintiff,  and  without  any 
other  consideration  therefor.  Said  goods 
were  purchased  by  defendant,  as  plaintiff 
then  well  knew,  for  the  purpose. of  being 
manufactured  by  this  defendant  at  the  foun- 
dry into  various  castings  used  by  this  de- 
fendant in  machines  made  and  manufactured 
by  it  in  its  factory  in  the  city  of  Atlanta, 
and  plaintiff,  as  a  part  of  the  contract  of 
sale  and  consideration  of  said  account,  im- 
pliedly warranted  and  represented  that  said 
goods  were  fit,  proper,  and  reasonably  suited 
for  such  purposes.  Defendant  accepted  and 
purchased  said  goods  for  the  purpose  of  man- 
ufacturing the  same  Into  castings  for  ma- 
chines, so  made  and  manufactured  by  it  at 
its  said  factory,  trusting  in  said  represen- 
tations and  warranty  for  plaintiff,  as  plain- 
tiff well  knew.  Said  iron  was  not  fit  for 
said  purpose,  and  was  not  reasonably  suited 
therefor,  the  same  being  dirty  iron  and  con- 
taining too  little  silicon  and  too  much  gra- 
phitic carbon,  and  the  said  iron  has  always 
been  and  is  altogether  useless  and  worth- 
less to  this  defendant  (5)  For  further  plea 
in  this  behalf,  this  defendant  says  that  it 
began  using  said  iron  in  its  said  foundry 
in  making  said  castings  on  or  about  May 
15,  1904.  The  output  of  its  foundry  was  13 
tons  per  diem.  The  necessary  cost  and  ex- 
pense to  this  defendant  of  making  each  day's 
output  was  $100.  By  reason  of  said  iron 
so  sold  and  delivered  by  plaintiff  to  defend- 
ant, and  so  used  by  it  in  its  foundry  in  mak- 
ing castings  as  aforesaid,  being  dirty,  nor  fit 
and  reasonably  suited  for  the  purpose  of 
being  moulded  Into  said  castings,  the  defend- 
ant buying  said  iron  from  the  plaintiff  for 
the  said  purpose,  and  the  plaintiff  well 
knowing  that  the  defendant  purchased  it  for 
said  purpose,  one-third  of  said  output  was 
absolutely  worthless  and  a  total  waste  in 
the  foundry,  whereby  this  defendant  sustain- 
ed a  daily  loss  of  $33.33V^  for  the  period  of 
30  days,  making  a  total  loss  to  this  defend- 
ant of  $1,000.  This  defendant  was  put  to 
this  necessary  expense  and  loss  in  attempt- 
ing to  use  said  iron  for  the  purpose  afore- 
said, and  for  the  purpose  for  which  the  same 
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waa  bought,  and  before  this  defendant  knew 
that  the  defects  in  said  castings  were  due 
to  the  inferior  castings  of  said  iron.  Said 
loss  and  damage  to  this  defendant  arise 
natnrally  and  according  to  the  usual  course 
of  things  from  the  failure  of  the  plaintifit 
to  deliver  to  this  defendant  the  iron  which 
it  purchased  from  the  plaintiff,  and  was 
such  as  the  parties  contemplated  when  such 
contract  was  made  as  the  probable  result  of 
its  breach.  Said  loss  and  expense  in  attempt- 
ing to  use  said  iron  and  in  conyerting  the 
same  Into  castings  was  due  solely  and  direct- 
ly to  said  breach  of  plaintiff's  contrsct  to 
furnish  to  this  defendant  standard  Alabama 
No.  2  foundry  pig  iron  and  standard  Ala- 
bama No.  1  soft  pig. iron  reasonably  suited 
for  the  purpose  aforesaid,  for  which  this  de- 
fendant purchased  the  same.  This  defend- 
ant recoup?  said  loss'  and  damage  against 
the  account  of  the  plaintiff  sued  on  in  this 
case." 

The  effect  of  the  Judge's  ruling  in  striking 
paragraph  4  was  a  holding  that  the  contract 
wias  one  of  express  warranty,  and  therefore 
excluded  any  implied  warranty.  •The  fifth 
paragraph  was  stricken,  because,  in  the  Judg- 
ment of  the  court,  the  defendant's  damages, 
if  any,  were  not  to  be  measured  by  the  rule 
which  defendant  was  endeavoring  to  apply, 
if,  indeed,  they  were  not  too  remote  for  re- 
<x>very  at  all.  We  have  no  difficulty  in  sus- 
taining the  Judgment  of  the  lower  court  in 
striking  paragraph  4  of  the  answer.  Alabama 
Iron  No.  1  soft,  and  Alabama  No.  2  foundry, 
are  as  apt  terms  of  description  for  two 
grades  ^  iron,  as  distinctive  and  as  well 
understood  by  those  engaged  in  the  iron  busi- 
ness— ^as  the  different  grades  of  cotton  are 
known  by  those  engaged  in  the  cotton  busl- 
nes&  If  a  term  is  well  known  as  conveying 
the  idea  of  identity  and  individuality  of 
<!haracteristics,  quali^,  and  use,  and  is  under- 
stood by  buyer  and  seller  as  such  (while  this 
understanding  is  not  always  necessary)  it 
may  import  a  warranty.  Words  of  descrip- 
tion do  not  always  import  an  express  war- 
ranty, but  they  do  when  (as  in  the  contract 
in  this  ca'-e)  they  have  reference  to  an  arti- 
<!le  of  property  whose  features  and  qualities 
are  so  well  known  to  those  engaged  in  the 
business  of  producing  or  selling  such  article 
that  it  cannot  be  mistaken  for  any  other 
thing.  As  we  have  heretofore  remarked  in 
the  Crankshaw  Oase,i  it  is  often  difficult  to 
determine  the  line  of  demarcation  between 
Implied  conditions  and  such  descriptions  as 
will  constitute  an  Express  warranty  and  there- 
by exclude  the  warranty  implied  by  law.  The 
determination  of  the  question  depends  often 
on  the  fullness  and  particularity  of  the  de- 
scription. 

If  one  contracts  for  quinine,  we  have  an 
article  whose  appearance,  taste,  and  effects 
identify  it  and  distinguish  it  from  other  arti- 
<;les,  but  an  Implied  warranty  would  exist 
that  the  quinine  was  reasonably  suited  for 

^M  S.  B.  so. 


the  purposes  intended ;  but,  if  I  contract  for 
Powers  &  Weightman's  quinine,  the  express 
warranty  on  the  part  of  the  seller  that  the 
quinine  shall  be  of  a  particular  manufacture 
or  brand  excludes  any  other  warranty.  In 
our  opinion  the  rule  excluding  all  implied 
warranties  (where  there  is  any  express  war- 
jranty)  is  illogical,  and  sometimes  works  in- 
justice, but  it  is  the  settled  rule  in  this 
state  and  nearly  all  of  the  states  of  the  Union. 
In  Johnson  v.  Latimer,  71  Ga.  470  (2),  the 
court  ruled  that  "it  is  only  in  the  absence 
of  an  express  warranty  that  resort  can  be  bad 
to  an  implied  warranty,  and,  where  there 
was  an  express  warranty,  the  court  could 
refuse  to  charge  on  the  subject  of  implied 
warranty." 

If  the  defendant  had  purchased  175  tons 
of  iron,  the  law  would  have  implied  that  it 
was  merchantable  and  reasonably  suited  for 
all  the  purposes  for  which  it  was  intended. 
Section  3555,  Civ.  Ck)de  1895.  But,  when  the 
buyer  specified  that  he  wanted  standard  Ala- 
bama No.  1  soft  pig  iron,  and  standard  Ala- 
bama No.  2  foundry  pig  iron,  the  seller  ex- 
pressly warranted  that  the  iron  to  be  de- 
livered would  be  those  two  grades  of  iron, 
and  no  other,  and  the  presence  of  the  express 
warranty  excluded  any  implied  warranty' 
whatsoever.  The  very  particularity  of  de- 
scription created  an  express  warranty.  The 
buyer  relied  upon  his  own  Judgment  exclu- 
sively as  to  the  purposes  to  which  the  par- 
ticular iron  selected  was  fit,  and  relieved  the 
seller  of  any  concern  or  re8ponsibility»  ex- 
c^t  that  he  should  furnish  the  exact  kind 
and  grade  of  iron  selected  by  the  buyer,  iden- 
tified in  the  manner  indicated  by  the  descrip- 
tive term  used  and  the  custom  of  the  iron 
trade.  Amerlcus  Grocery  Co.  v.  Brackett,  119 
Ga.  489,  46  S.  B.  657.  It  may  be  insisted 
that  the  fact  that  in  the  exercise  of  the  right 
of  t^hoice  we  have  purchased  Powers  & 
Weightman's  quinine,  or  No.  2  com  or  Alaba- 
ma No.  2  foundry  pig  iron,  should  not  re- 
lieve the  seller  from  furnishing  quinine  that 
will  cure  or  corn  that  will  make  good  white 
meal,  or  iron  that  will  make  good  castings. 
The  question  is:  Did  we  buy  an  article 
whose  identity  was  so  well  established  by  de- 
scription that  it  could  not  be  mistaken  for 
anything  else,  and  were  we  furnished  with 
that  article?  Standard  Alabama  No.  1  soft 
pig  iron  and  standard  Alabama  No.  2  foun- 
dry pig  iron  was  what  the  seller  contracted 
to  deliver  and  the  purchaser  to  pay  for. 
Standard  Alabama  No.  1  soft  pig  iron  is 
determined  by  fracture  and  inspection.  The 
only  question,  then,  that  could  arise  was: 
Was  the  iron  that  the  De  Loach  mills  receiv- 
ed standard  No.  1  and  foundry  No.  2? 

The  court  was  right  In  striking  the  fourth 
paragraph  of  the  answer,  and  we  think  the 
fifth  paragraph  would  go  with  it;  for,  even 
if  the  damages  sought  are  not  too  remote, 
the  measure  of  damages  which  could  be  ac- 
cepted would  be  the  difference  between  the 
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contract  price  of  the  Iron  ordered  and  the 
market  price  of  the  iron  delivered  when  It 
was  delivered  at  Atlanta. 

In  view  of  the  defendant's  admissions,  It 
is  profitless  to  discuss  any  of  the  grounds  of 
error  insisted  upon  in  the  motion,  except 
those  which  pertain  to  the  admission  or  ex- 
clusion of  evidence  which  would  Illustrate 
the  issue  as  to  whether  the  Iroi^  ordered  was 
that  purchased.  Under  the  admissions  of 
the  defendant,  the  verdict  rendered  was  in- 
evitable, unless  the  defendant  proved  that  the 
iron  delivered  was  not  standard  Alabama  No. 
1,  and  standard  Alabama  No.  2  foundry,  and 
this  it  failed  to  do.  The  admission  to  en- 
title to  open  and  conclude  is  contained  in 
paragraph  3  of  defendant's  amended  answer, 
and  is  as  follows:  "This  defendant  admits 
the  purchase  of  the  iron  for  the  recovery  of 
the  price  of  which  this  suit  is  brought  from 
the  plalntiir  at  the  price  set  out  in  said  peti- 
tion, its  delivery  to  this  defendant,  the  mak- 
ing of  the  account  sued  on,  that  the  plaintiff 
is  the  holder  and  owner  thereof,  that  said 
account  is  past  due,  and  that  plaintiff  is  en- 
titled to  recover  the  amount  sued  for,  unless 
the  defendant  makes  good  its  defense  set 
out  in  said  answer.** 

There  was  only  one  question  left  in  the 
case.  Was  the  iron  delivered  standard  Ala- 
bama No.  1  soft  pig  iron  and  standard  Ala- 
bama No.  2  foundry  pig  iron?  The  defend- 
ant having  assumed  the  burden  of  proof, 
unless  it  showed  that  the  iron  delivered  was 
not'  standard  Alabama  No.  1  soft  pig  iron 
and  standard  Alabama  No.  2  foundry  pig 
iron,  the  plaintiff  was  entitled  to  recover  the 
unpaid  balance  of  the  purchase  price  in  full. 
If  the  defendant  was  not  furnished  the 
grades  of  iron  it  bought,  and  proved  that 
fact,  then  it  would  be  entitled  to  recoup  as 
damages  the  difference  between  the  market 
value  at  the  time  and  place  of  delivery  and 
the  price  paid.  The  defendant  failed  to  show 
that  the  iron  was  not  that  It  bought,  and 
hence  the  question  of  damages  could  not 
arise. 

In  the  first  and  second  grounds  of  the 
amendment  to  the  motion  it  is  insisted  that 
the  court  erred  in  refusing  to  let  a  witness 
testify  that  standard  Alabama  No.  1  and 
standard  Alabama  No.  2  iron  had  been  used 
in  the  same  way  as  the  Iron  bought  from 
plaintiff  and  made  good  castings,  and  that  tliS 
iron  bought  from  defendants  did  not  make 
good  castings.  This  testimony  was  addressed 
to  the  point  in  issue,  whether  the  iron  deliver- 
.  ed  was  the.  iron  bought,  and,  had  we  been 
presiding,  we  think  we  should  have  allowed 
the  testimony.  But  we  are  not  prepared  to 
hold  that  the  judge  erred  in  rejecting  this 
testimony  of  experiment,  especially  in  view 
of  the  admission  of  a  prima  facie  case  by  the 
defendant,  and  the  further  fact  that  the  de- 
fendant had  used  all  of  the  iron  in  its  busi- 
ness. The  admission  of  evidence  of  experi- 
ment, as  held  by  this  court  in  Hudson  v. 
Atlanta  &  West  Point  R.  R.  Co.,  58  S.  E. 


500,  1#  ia  matter  peculiarly  within  the  dis- 
cretion of  the  trial  judge,  and  this  discre- 
tion vHl)  not  be  interfered  ^ith,  unless  It 
be  appat^ent  that  It  has  been  abused; 

In  our  •view  of  this  case  a  discussion  of  the 
remainln)^  grounds  of  the  motion  would  be 
profitless'.  The  errors  assigned  would  not 
warrant  a  new  trial.  The  verdict  was  right, 
and  shotfld  not  be  set  aside.  Under  the  ad- 
missions Of  the  defendant,  a  verdict  in  favor 
of  the  plaintiff  was  Inevitable.  The  turning 
point  in  the  case  was  whether  the  contract 
of  sale  included  an  express  warranty  or  did 
not  Up<in  this  subject,  see  Henderson  Ele- 
vator Co.  V.  Milling  Co.,  126  Ga.  279,  55  S.  E. 
50;  Miller  v.  Moore,  83  Ga.  684  (1),  10  S.  E. 
360,  6  L.  R.  A.  374,  20  Am.  St  Rep.  329 ;  Bid- 
die  on  Warranties,  §  111 ;  Bradford  v.  Manly, 
13  Mass.  144,  7  Am.  Dec.  122;  Seite  v.  Brew- 
ers' Refrigerating  MaCh.  Co.,  141  U.  S.  510. 
12  Sup.  Ct  46,  35  L.  Ed.  837;  Borrekins  v. 
Bevan,  3  Rawle  (Pa.)  37,  23  Am.  Dec.  85; 
Hensfaaw  v.  Robins,  9  Mete.  (Mass.)  83,  43 
Am.  Dec.  367;  Hawkins  v.  Pemberton,  51  N. 
Y.  198,  10  Am.  Rep.  595,  and  citations ;  White 
V.  Miller,  71  N.  Y.  129,  27  Am.  Rep.  13. 
And  in  the  well-considered  case  of  Dounce  t. 
Dow,  64  N.  Y.  411,  the  facts  are  practically 
the  same  as  in  this  case. 

Even  if  the  trial  court  had  been  In  error 
in  holding  that  the  implied  warranty  of  suit- 
ableness was  excluded  by  the  express  war- 
ranty, still  the  Judge  did  not  err  in  refusing 
a  new  trial,  because  all  Implied  warranties 
could  well  be  deemed  to  have  been  waived 
by  the  defendant,  who,  instead  of  rejecUng 
the  iron,  used  if  after  full  opportunity  to  ex- 
amine it  and  ascertain  whether  it  was  mer- 
chantable, and  suited  for  the  purposes  in- 
tended or  not  Henderson  y.  Milling  Go^ 
supra. 

Judgment  affirmed. 


atf  N.  C.  92) 
STRICKLAND  et  al.  ▼.  T.  M.  PERKINS 
&  CO. 

(Supreme  Court  of  Nortii  Carolina.    Sept  25, 

1907.) 
Appeal— REVIEW— Conclusiveness   of  Ver- 
dict—Sufficiency OF  Evidence. 

Where  there  is  any  evidence  to  go  to  the 
jury,  and  no  error  of  law  appears  in  the  con- 
duct of  the  case,  the  judgment  below  must  be 
affirmed. 

[E5d.  Note.— For  cases  in  point  see  Cent  Di^ 
vol.  3,  Appeal  and  Error,  §  3928.] 

Appeal  from  Superior  Court,  Franklin 
County;  Cooke,  Judge. 

Action  by  D.  C.  Strickland  and  others 
against  T.  M.  Perkins  &  Co.  Judgment  for 
plaintiffs,  and  defendant  appeals.     Affirmed. 

W.  H.  Ruffln,  F.  S.  Spruill,  and  Armistead 
.Tones  &  Son,  for  appellant.  W.  H.  Tarbo- 
rough,  Jr.,  and  T.  W.  Bickett,  for  appellees. 

WALKER,  J.  The  only  question  in  this 
case  is.  It  seems  to  us,  after  a  most  carefal 
examination  of  the  record^  substantially  and 
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essentially  one  of  fact  The  learned  judge 
who  presided  at  the  trial  presented  the  ques- 
tions at  issne  fairly  to  the  jury,  giving  each 
party  the  full  benefit  of  every  principle  of 
law  applicable  to  his  contention  upon  the  evi- 
dence. Let  us  see  if  this  is  not  true.  The 
defendant,  who  Is  a  pork  packer,  contracted 
to  sell,  by  and  through  its  agent  and  broker, 
W.  B.  Green,  and  to  deliver  to  the  plaintiffs, 
10,000  pounds  of  dried  salt  ribs  at  the  price 
of  $8.20  per  100  pounds,  and,  in  the  execution 
of  this  contract  defendants  actually  deliver- 
ed only  4,013  pounds  at  or  about  the  time 
of  the  purchase.  The  plaintiffs  paid  at  the 
time  of  the  purchase  the  full  price  of  the 
goods,  which  was  $820  for  the  entire  quan- 
tity agreed  to  be  delivered,  and  brought  this 
suit  to  recover  the  price  of  the  salt  ribs  which 
were  not  delivered  and  for  which  he  had 
paid.  The  defendants  allege,  and  there  was 
evidence  tending  to  show,  that  they  delivered 
the  lot  of  ribs  of  10,000  pounds  to  their  brok- 
er, W.  B.  Green,  and  that  it  was  thereafter 
agreed  between  him  and  the  plaintiffs  that 
the  ribs  should  be  delivered  to  them  at  such 
times  and  in  such  quantities  as  called  for, 
and  for  this  purpose  they  were  stored  by  the 
broker  in  the  warehouse.  There  was  also  evi- 
dence to  the  contrary ;  the  plaintiffs  contend- 
ing, and  Introducing  evidence  to  show,  that 
the  sale  and  delivery  were  to  take  effect  as  a 
completed  transaction  presentliy,  or  at  the  time 
of  the  purchase,  and  that  they  never  re- 
ceived the  goods  according  to  the  stipula- 
tions of  the  contract,  and,  in  order  to  estab- 
lish their  contention,  they  relied  partly  upon 
the  testimony  of  the  defendants'  witnesses. 
The  court  was  fair,  at  least  to  the  defend- 
antSy  In  submitting  the  case  to  the  jury,  giv- 
ing them  the  benefit  of  every  conceivable 
ground  upon  which  they  could  defeat  the 
plaintiffs'  claim  or  recovery  upon  the  evi- 
dence, and  presenting  the  case  to  the  jury 
in  its  every  phase.  It  appears  to  us,  upon 
a  close  scrutiny  of  the  testimony,  that  even 
the  evidence  Introduced  by  the  defendants 
was  sufficient  to  sustain  the  verdict  of  the 
jury,  as  we  have  discovered  some  expressions 
which  fell  from  their  witnesses  and  which 
give  countenance  to  the  plaintiffs'  theory.  It 
is  a  familiar  rule  in  an  appellate  court  that 
where  there  is  any  evidence  to  go  to  the  jury, 
and  no  error  in  law  appears  in  the  conduct 
of  the  case,  there  is  nothing  to  do  but  af- 
firm the  judgment  below,  so  far  as  the  ap- 
plication of  the  law  to  the  case  is  concerned. 
We  have  not  been  able  to  see  any  departure 
from  the  principles  applicable  to  cases  of 
this  kind,  although  we  have  diligently  search- 
ed for  the  same,  as  counsel  were  earnest 
and  zealous  in  arguing  that  error  had  been 
committed.  The  matter  resolves  Itself  into 
this:  That  the  defendants  have,  upon  the 
evidence,  and  with  a  charge  which  presented 
their  contention  to  the  jury  in  the  most  fa- 
vorable aspect  for  them,  failed  to  convince 
the  triors  of  the  fact  that  their  view  of  the 
case  was  the  correct  one,  and  that  is  all. 
There   is   no   question   of  subsequent  ap- 


proval or  ratification  of  an  agent's  acts  in  * 
this  case,  and  no  serious  question  is  present- 
ed as  to  the  extent  or  limitation  of  the  pow- 
ers of  a  special  agent  within  the  rules  laid 
down  in  Brittain  v.  Westhall,  135  N.  C.  490. 
47  S.  E.  616,  and  Id.,  137  N.  0.  34,  49  S.  £. 
54^  and  Briggs  v.  Insurance  Co.,  88  N.  C. 
143,  which  cases  were  cited  by  the  defend- 
ants at  the  bar.  Those  cases  and  Williams 
V.  Whiting,  92  N.  C.  691,  which  was  also  re- 
lied on,  have  no  application,  as  the  jury 
were  against  the  defendants  upon  the  bald 
question  of  fact,  as  to  whether  the  sale  of 
the  ribs  was  made  directly  and  immediately 
to  the  plaintiffs  through  the  broker  or  wheth- 
er, after  the  defendants  had  sold  them  to  the 
plaintiffs,  there  was  a  new  agreement  be- 
tween the  broker  and  themselves  as  to  the 
delivery. 

No  good  purpose  would  be  served  by  exam- 
ining the  various  objections  to  evidence  in 
detail.  When  they  are  properly  analyzed 
and  considered,  with  reference  to  the  mate- 
rial matters  at  issue  in  the  case  and  the 
main  question  involved,  they  will  be  found 
to  be  clearly  without  merit;  and.  Indeed, 
we  think  they  are  in  themselves  untenable 
when  viewed  separate  and  apart  from  the 
real  issue. 

The  case  was  ably  and  ingeniously  argued 
by  the  counsel  for  the  defendants  and  they 
presented  many  plausible  reasons  for  their 
contentions,  but,  when  the  case  is  stripped 
of  all  superfluous  matter,  It  will  be  found 
that  there  is  no  real  ground  upon  which  they 
can  succeed. 

We  affirm  the  judgment  of  the  court  below. 

No  error. 


atf  N.  C.  87) 
ALLEN-FLEMING  CO.  v.  SOUTHERN  BY. 
CO. 

(Supreme  Court  of  North  Carolina.     Sept  11, 
1907.) 

1.  Justices  ov  thb  Peac]&— Issttino  Pbocess 
TO  Anotheb  CotriVTT  —  Fobbion  Cobpoba- 

TI0N8. 

Notwithstanding  Revlsal  1905,  §  1447,  pro- 
viding that  no  process  shall  be  issued  by  a  juch 
tice  to  any  county  other  than  his  own,  unless  a 
bona  fide  defendant  reside  in  and  a  bona  fide  de- 
fendant reside  out  of,  his  county,  he  may,  though 
no  defendant  reside  in  the  county,  acquire  juris- 
diction of  a  foreign  corporation  by  service  on 
it  outside  his  county,  pursuant  to  section  1448, 
providing  that  when  an  action,  of  which  a  jus- 
tice has  jurisdiction,  is  brought  against  a  foreign 
corporation,  required  to  maintain  a  process 
agent  in  the  state,  the  summons,  certified  in  a 
prescribed  manner,  to  be  under  the  hand  of  such 
justice,  may  be  issued  to  the  sheriff  of  the  coun- 
ty in  which  such  process  agent  resides,  and 
such  sheriff  shall  serve  it. 

2.  CoEPOBATioNS— Actions  Against—Venue. 

B:^  express  provision  of  Revlsal  1905,  |  423, 
an  action  against  a  foreign  corporation  may  be 
brought  in  the  county  in  which  the  cause  of  ac- 
tion arose,  or  where  plaintiff  resides. 

3.  Raileoaiv— Actions  Against— Venue. 

By  express  provision  of  Revisal  1905,  § 
424,  any  action  against  a  railroad  may  be  tried 
in  the  county  where  the  cause  of  action  arose, 
or  where  plaintiff  then  resided* 
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4.  Vbnub— Action  Brought  in  Wrong  Coun • 

TT— Remedy— Dismissal. 

A  defendant  may  not  have  an  action  dUh 
missed  because  brought  in  the  wrong  county; 
Revisal  1905,  8  423,  providing  that,  though  it  if 
80  brought,  it  may  be  tried  therein,  unless  de- 
fendant demand  a  change  of  venue. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Venue,  §§  28,  30.] 

6.  SAME^— Parties  Entitled  to  CJomplain. 

A  defendant  as  to  whom  the  venue  of  an  ac- 
tion is  proper  cannot  complain  as  to  the  pro- 
priety of  the  venue  as  to  another  defendant 

6.  Parties  — Misjoinder— Mode  of  Objec- 
tion. 

A  defendant  can  object  to  misjoinder  of 
another  defendant  only  by  demurrer  to  the  com- 
plaint. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Parties,  §  150.] 

7.  Carriers— Connecting     Carriers— Delay 
in  Transportation— Burden  op  Proof. 

Where,  in  the  course  of  carriage  of  goods 
by  connecting  carriers,  there  is  an  unreasonable 
delay,  the  initial  carrier  has  the  burden  of  show- 
ing delivery,  without  such  delay,  to  the  next 
carrier. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §S  835,  842.] 

8.  Justices  of  the  Peace  —  Appearance  — 
Special  Appearance. 

Defendant  does  not  make  a  special  appear- 
ing in  a  justice  court  by  merely  making  such 
appearance  before  the  commissioner  in  taking  a 
deposition. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §§  266-268.] 

9.  Appearance— General  Appearance— Ap- 
peal. 

Defendant,  not  having  theretofore  entered  a 
special  appearance  to  the  justice  court  where 
the  action  was  brought,  could  not,  after  judg- 
ment there,  enter  a  special  appearance  by  his 
appeal  to  the  superior  court 

Appeal  from  Superior  Court,  Warren  Coun- 
ty;  Lyon,  Judge. 

Action  by  the  AUen-Flemlng  Company 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

F.  EL  Busbee  &  Son  and  W.  B.  Rodman, 
for  appellant  T.  M.  Plttman  and  J.  H. 
Kerr,  for  appellee. 

CLARK,  C.  J.  This  was  an  action  began 
before  a  justice  of  the  peace  in  Warren  coun- 
ty against  the  Southern  Railroad  Company 
and  Seaboard  Air  Line  Railroad  Company 
for  the  penalty  for  unreasonable  deFay  in 
transportation  of  goods  shipped  January  22, 
1907,  from  High  Point,  N.  C,  on  line  of  for- 
mer road,  and  delivered  to  the  consignee,  the 
plaintiff,  at  Warrenton,  a  station  on  the 
last-named  road  February  14,  1907.  The 
summons  was  issued  March  9,  1907,  return- 
able April  8,  1907,  and  duly  served  in  the 
manner  required  by  law  upon  both  compa- 
nies. The  simimons,  duly  certified  as  requir- 
ed by  Revisal  1905,  §  1448,  was  served  upon  the 
agent  of  the  Southern  Railroad  Company  at 
Henderson,  in  Vance  county,  March  11,  1907. 
The  Southern  Railroad  Company  made  no  ap- 
pearance at  the  trial  before  the  justice, 
though  It  did  appear  at  the  taking  of  a  depo- 
sition, and  entered  a  special  appearance  as  to 


that.  At  the  trial  before  the  Justice  June 
3,  1907,  Judgment  was  rendered  in  favor  of 
the  Seaboard  Air  Line  Railroad  Company 
and  against  the  Southern  Railroad  Company. 
On  June  8th,  the  latter  served  notice  of  ap- 
peal as  follows:  *The  Southern  Railroad 
Company  enters  a  special  appearance  and  ap- 
peals from  the  Judgment,"  on  the  ground,  re- 
cited in  the  notice,  that  "the  Justice  had  no 
Jurisdiction  of  the  action,  that  the  parties 
were  Improperly  Joined,  and  that  the  Judg- 
ment was  contrary  to  the  law  and  the  facts." 
On  the  trial  in  the  superior  court  a  Jury  was 
waived,  and  the  Judge  found  the  facts  that 
the  shipment  was  received  by  Southern  Rail- 
road at  High  Point  January  22,  1907,  that 
It  arrived  at  Durham,  a  station  on  that  road, 
January  25,  1907,  but  was  not  delivered  to 
the  Seaboard  Air  Line  Railroad  Company  at 
that  point  till  February  7,  1907,  which  the 
court  held  an  unreasonable  delay  of  nine 
days,  and  rendered  Judgment  accordingly. 
The  Southern  Railroad  Company,  the  sole  de- 
fendant in  the  superior  court,  moved  to  dis- 
miss for  want  of  Jurisdiction,  because  the 
Seaboard  Air  Line  Railroad  was  not  a  resi- 
dent of  Warren  county,  the  court  having  held 
that  It  had  Its  principal  office  in  Raleigh, 
Wake  county,  and  that  the  Southern  was  a 
nonresident  corporation,  without  any  part  of 
its  track,  or  any  local  agent,*in  Warren  coun- 
ty, and  that  the  Justice  could  not  issue  this 
summons  to  another  county.  It  made  a  mo- 
tion to  dismiss  on  above  ground,  and  asked 
to  enter  a  special  appearance.  The  court  re- 
fused the  motion  to  dismiss,  and  entered 
Judgment  for  $32.50. 

The  sole  point  presented  is  that  the  Justice 
did  not  acquire  Jurisdiction  by  service  of  sum- 
mons upon  the  defendant,  the  Southern  Rail- 
road Company,  in  another  county. 

The  defendant  relies  upon  Revisal  1905,  § 
1447:  "No  process  shall  be  Issued  by  any 
Justice  of  the  peace  to  any  county  other  than 
his  ovni,  unless  one  or  more  bona  fide  de- 
fendants shall  reside  in,  and  also  one  or  more 
bona  fide  defendants  shall  reside  outside  of, 
his  county."  But  this  does  not  apply  to 
foreign  corporations.  The  next  section  (1448) 
is  entitled,  "Service  on  foreign  corporations," 
and  provides:  "Wherever  any  action,  of 
which  a  Justice  of  the  peace  has  Jurisdiction, 
shall  be  brought  against  h  foreign  corpora- 
tion, which  corporation  is  required  to  main- 
tain a  process  agent  in  this  state,  the  sum- 
mons may  be  issued  to  the  sheriff  of  the  coun- 
ty in  which  such  process  agent  resides,  and 
when  certified  under  the  seal  of  his  office  by 
the  clerk  of  the  superior  court  of  the  county 
in  which  the  Justice  issuing  such  summons 
resides  to  l>e  under  the  hand  of  such  Justice, 
the  sheriff  of  the  county  to  which  such  sum- 
mons shall  be  issued  shall  serve  the  same  as 
in  other  cases  and  make  due  return  thereor*; 
and  there  is  a  further  provision  that,  in  such 
cases,  the  summons  must  be  served  20  days 
before  return  day.  This  section  governs  this 
case.    The  Justice  had  Jurisdiction   of  the 
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cause  of  action,  the  certificate  was  made  by 
the  clerk  as  required,  service  was  made  upon 
an  agent  of  Southern  Railroad  Company,  a 
foreign  corporation,  at  Henderson,  upon 
wliom  process  against  It  could  be  served,  and 
service  was  made  more  than  20  days  before 
the  return  day  of  the  summons.  Section 
1448  is  specially  provided  for  service  of  jus- 
tice's summons  upon  a  foreigTi  corporation  be- 
yond the  limits  of  the  Justl(»e*s  county.  Serv- 
ice of  summons  upon  the  Seal)bard  Air  Line 
Railroad  Company  was  properly  made  on  Its 
local  agent  (Revlsal  1905,  §  440),  and  there  is 
no  provision  for  removal  to  another  county  in 
an  action  before  a  Justice  of  the  peace.  Be- 
sides, it  made  no  objection;  neither  does  the 
venue  of  an  action  against  it  concern  the 
Southern  Railroad  Company. 

In  the  superior  court  it  is  true  that  an  ac- 
tion for  a  penalty  must  ordinarily  be  tried 
in  a  county  where  some  part  of  the  cause  of 
action  arose.  Revlsal  1905,  §  420.  But,  as 
to  foreign  corporations,  the  action  can  be 
brought  either  In  such  county,  or  in  any  coun- 
ty in  which  It  does  business  or  has  property 
or  where  plaintiff  resides.  Revlsal  1905,  8 
423.  The  penalty  if  an  action  is  brought  In 
the  wrong  county  is  not  dismissal,  "but  re- 
moval to  the  proper  county  if  asked  in  apt 
time  Revlsal  1905,  §  425.  And  there  is  this 
express  proviso  in  section  424  that,  "in  all 
actions  against  railroads,  the  action  may  be 
tried  either  in  the  county  where  the  cause  of 
action  arose,  or  in  an  adjoining  county,  or 
where  plaintiff  then  resided."  Whether  Join- 
ing the  Seaboard  Air  Lane  Railroad  Company 
made  it  merely  a  superfluous  party,  of  which 
the  Southern  Railroad  Company  could  not 
complain,  or  was  ground  for  a  demurrer  re- 
quiring, if  made,  a  division  of  the  action,  or 
was  a  proper  Joinder,  making  It  a  matter  of 
proof  as  to  which  defendant  was  liable  for 
the  delay,  is  a  matter  not  before  us,  as  there 
was  no  demurrer,  and,  besides,  the  Seaboard 
Air  Line  Railroad  Company  was  eliminated 
from  the  action  by  the  Justice's  Judgment 
Certainly  the  Southern  Railway  being  the 
initial  railroad,  the  burden  is  upon  it  to 
show  delivery  without  unreasonable  delay 
to  the  next  company.  Meredith  v.  Railroad, 
137  N.  C.  478,  50  S.  B.  L  As  to  the  Southern 
Railroad  Company,  a  Justice  of  the  peace  In 
Warren  could  issue  summons  against  it 
in  favor  of  a  plaintiff  in  that  county  (it  being 
a  foreign  corporation)  to  be  served  in  an- 
other county,  under  the  express  terms  of  sec- 
tion 1448,  whose  requirements  were  strictly 
complied  with. 

The  appellant  could  have  appeared  special- 
ly before  the  Justice  and  have  moved  to  dis- 
miss, and,  if  that  were  denied,  it  could  have 
preserved  Its  point  by  an  exception  filed  and 
proceeded  to  trial.  But,  after  being  duly 
served  with  process,  it  entered  no  special  ap- 
pearance in  that  court  Its  special  appearance 
before  the  commissioner  in  taking  the  deposi- 
tion merely  saved  a  point  which  it  could  have 
made,  but  did  not,  at  the  trial  before  the  Jus- 


tice. It  could  not  appeal  by  a  special  ap« 
pearance.  This  has  been  fully  discussed  and 
distinctly  held.  Clark  v.  Mfg.  Co.,  110  N.  C. 
Ill,  14  S.  E.  518 :  Flnlayson  v.  Accident  Asg'n, 
109  N.  C.  196.  13  S.  B.  739;  Guilford  Co.  v. 
Georgia  Co.,  109  N.  C.  310, 13  S.  B.  861;  Plem- 
mons  Y.  Improvement  Co.,  108  N.  a  614,  13 
8.  B.  188;  and,  more  recently,  Scott  v.  Life 
Ass'n,  137  N.  C.  516,  60  S.  B.  221.  The  de- 
fendant, not  having  taken  the  exception  In 
the  Justice's  court,  could  not  after  Judgment 
there,  enter  a  special  appearance  by  his  ap- 
peal nor  in  the  superior  court  In  deference 
to  the  request  of  defendant's  counsel,  however* 
we  have  passed  upon  the  exception  to  sery- 
ice  of  summons,  as  if  made  In  apt  time. 
Affirmed. 


(145  N.  c.  85) 
MIDYETTE  v.  GRUBBS  et  al. 

(Supreme  Court  of  North  Carolina.    Sept  25» 
1907.) 

1.  Pbopebtt—Realtt— Standing  Timber. 

Standing  timber  is  realty,  and  a  contract 
for  the  sale  thereof  affects  realty. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  40,  Property,  {  4.] 

2.  Logs  and  Logging  — Sale  of  Standing 

Tim  BER— CONTB  ACTS— Co  NSTRUCTION . 

A  conveyance  of  standing  timber  to  be  re- 
moved within  a  definite  time  creates  a  qualified 
fee  in  such  timber,  with  the  condition  that  the 
title  to  the  timber  not  cut  within  the  time 
shall  revert  to  the  grantor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol,  33,  Logs  and  Logging,  H  ^11.] 

8.  Descent  and  Distribution— Real  Pbop- 
KBTY— Standing  Timber. 

A  conveyance  of  standing  timber  to  be  re- 
moved within  a  specified  time  creates  a  deter- 
minable fee  in  realty  which  passes  on  the  death 
of  the  grantee  to  his  heirs,  subject  to  the  dower 
interest  of  the  widow;  both  being  determinable 
as  to  timber  not  removed  within  the  time  sneci- 
fied. 

Appeal  from  Superior  Court,  Northampton 
County ;  Lyon,  Judge. 

Action  by  one  Midyette,  administrator  of 
W.  F.  Grubbs,  deceased,  against  one  Grubba 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

It  appears:  That  W.  F.  Grubbs  died  on  or 
about  June,  1907,  intestate,  and  domiciled 
in  said  county  of  Northampton.  The  plain- 
tiff is  the  duly  qualified  and  acting  adminis- 
trator of  his  estate,  and  the  defendants  are 
his  widow  and  child  and  only  heir  at  law. 
That  at  the  time  of  his  death  said  W.  F. 
Grubbs  was  the  owner  of  certain  standing 
timber,  In  said  county,  under  and  by  virtue 
of  three  deeds,  bearing  date  in  the  year  1906, 
which  conveyed  to  said  intestate  all  the  tim- 
ber, except  the  oak,  standing  and  growing 
upon  certain  lands,  properly  described  and 
bounded,  which  would  measure  10  inches 
across  the  stump  at  the  time  of  cutting,  etc., 
to  him  and  his  heirs  and  assigns  forever,  with 
the  right  to  enter  on  said  lands,  build  tram 
roads,  etc.,  and  cut  and  remove  said  timber 
at  any  time,  as  to  the  first  deed,  within  eight 
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years  from  the  date,  with  priyilege  of  two 
more  ou  certain  specified  conditions;  and, 
as  to  the  second  and  tliird  deeds,  ''at  any 
time  within  five  years  from  the  date  with 
the  privilege  of  five  more,  on  certain  speci- 
fied conditions."  That  the  intestate  having 
died  holding  the  interest  conveyed  to  him 
by  said  instruments  and  before  the  time 
limited  for  the  removal  of  the  timber  had 
expired,  the  plaintiff,  his  duly  qualified  ad- 
ministrator, brought  this  action  against  Ills 
widow  and  heir  at  law,  claiming  that  the 
timber  standing  and  growing  on  said  land 
embraced  in  the  deeds  was  personal  prop- 
erty, and  his  claim  was  resisted  by  the  wid- 
ow and  heir  at  law,  claiming  that  same  was 
realty  and  as  such  belonged  to  defendants. 
The  court  being  of  the  opinion  that,  under 
and  by  virtue  of  the  terms  of  the  three  deeds, 
the  timber  then  standing  and  growing  upon 
the  lands  therein  described  was  personalty, 
gave  judgment  for  plaintiff,  and  defendants 
excepted  and  appealed. 

Winborne  &  Lawrence  and  S.  J.  Calvert, 
for  appellants.  Peebles  &  Harris  and  W.  C. 
Bowen,  for  ai^ellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
There  are  courts  which  hold  that  in  deeds 
and  contracts  for  the  sale  of  standing  tim- 
ber which  evidently  contemplate  an  immedi- 
ate severance  of  the  timber,  or  severance 
within  a  reasonable  time,  but  conferring  no 
beneficial  interest  in  the  soil  for  the  pur- 
pose of  further  growth,  such  timber  shall 
be  considered  as  personalty,  and  the  validity 
and  effect  of  contracts  concerning  it  shall  be 
construed  and  treated  in  most  respects  as  af- 
fecting that  kind  of  property.  2  Page  on 
Ck)ntracts,  p.  992 ;  Ewell  on  Fixtures  (2d  Ed.) 
45;  Id.  12;  McClintock's  Appeal,  71  Pa. 
365;  Huff  v,  McCauley,  63  Pa.  206,  91  Am. 
Dec.  203;  Marshall  v.  Green,  1  O.  P.  Div.  39. 
In  Page  on  (Contracts,  pp.  991,  992,  the  au- 
thor, after  saying  that  growing  trees  other 
than  trees  in  a  nursery  are  held  In  most  Ju- 
risdictions to  be  realty,  and  that  a  contract 
for  the  sale  of  growing  timber  as  such  to  be 
removed  by  the  vendee  is  within  the  clause 
of  the  statute  of  frauds,  requiring  contracts 
concerning  land  to  be  in  writing,  states  the 
doctrine  maintained  by  the  courts  above  re- 
ferred to  as  follows:  "Some  American  courts 
follow  the  rule  which,  after  much  vacillation, 
was  finally  adopted  by  the  English  courts, 
that  if  the  parties  in  contracting  contemplate 
the  sale  of  growing  trees  solely  as  chattels, 
and  do  not  intend  that  they  shall  remain 
attached  to  the  realty  for  an  indefinite  or  un- 
reasonable time,  and  do  not  intend  that  they 
shall  derive  a  benefit  from  allowing  them  to 
remain  attached  to  the  realty,  the  contract 
is  not  within  this  clause  of  the  statute.  Some 
jurisdictions  hold  that,  If  the  contract  for 
the  sale  of  growing  trees  contemplates  an 
immediate  severance  of  them  from  the  soil, 
they  are  to  be  treated  as  personalty,  and 
hence  not  within  this  clause  of  the  statute; 


while.  If  they  are  to  be  removed  at  tbe- dis- 
cretion of  the  vendee,  they  are  realty,  and 
within  the  statute."  And  the  English  rule 
to  which  reference  Is  made  is  thus  stated 
by  Lord  Ck>lerldge,  in  the  case  of  Marshall 
V.  Green,  1  a  P.  Div,  39,  and,  quoting  from 
Sergeant  Williams  in  Saunders'  Reports  of 
the  case  of  Duppa  v.  Mayo :  "The  principle 
of  these  decisions  appears  to  be  this :  Tliat, 
wherever  at  the  time  of  the  contract  It  is 
contemplated  that  the  purchaser  should  de- 
rive a  benefit  from  the  further  growth  of  the 
thing  sold  from  further  vegetation  and  from 
the  nutriment  to  be  afforded  by  the  land, 
the  contract  is  to  be  considered  as  for  an 
interest  in  land;  but,  where  the  process  of 
vegetation  is  over,  or  the  parties  agree  that 
the  thing  sold  shall  be  immediately  with- 
drawn from  the  land,  the  land  is  to  be  con- 
sidered as  a  mere  warehouse  of  the  thing 
sold,  and  the  contract  is  for  goods."  Some  of 
the  decisions  have  gone  so  far  as  to  hold 
that,  although  the  time  limited  for  tbe  re- 
moval of  the  timber  may  have  expired,  if 
the  vendee  afterwards  enters  and  cuts  and 
removes  the  timber,  the  vendor  might  sue 
him  and  recover  damages  for  breaking  the 
close  by  action  in  the  nature  of  trespass 
quare  clausum  fregit,  but  he  could  not  re- 
cover the  value  of  the  timber. 

The  views  announced  in  these  decisions 
have  not  prevailed  with  us.  On  the  con- 
trary, tliis  court  has  uniformly  held  that 
standing  or  growing  timber  is  realty,  and 
that  deeds  and  contracts  concerning  it  are 
governed  by  the  laws  applicable  to  that 
iLind  of  property.  Brittain  v.  McKay,  23  N. 
O.  265,  35  Am.  Dec.  738;  Whitted  v.  Smith, 
47  N.  C.  39 ;  Ward  v.  Gay,  137  N.  C.  397,  49 
S.  E.  884.  In  some  of  our  former  decisions 
there  was  intimation  given  that  in  contracts 
of  this  kind,  where  the  growing  timber  was 
absolutely  conveyed  and  the  time  of  removal 
was  limited  to  a  definite  number  of  years, 
that  the  effect  of  such  a  contract  was  to 
create  a  lease,  but  in  Bunch's  Case,  134  N. 
0.  116,  46  S.  E.  24,  decided  intimation  was 
given  that  such  a  construction  of  the  con- 
tract was  not  the  correct  one,  and  in  Haw- 
kins* Case,  139  N.  C.  160,  51  S.  E.  852»  the 
court  decided  that  such  an  instrument  was 
not  a  lease,  but  "conveyed  a  present  estate  of 
absolute  ownership  in  the  timber,  defeasible 
as  to  all  timber  not  removed  within  the  time 
required  by  the  terms  of  the  deed."  Hawkins* 
Case,  139  N.  C.  162,  51  S.  E.  853.  This  case 
has  been  approved  In  several  recent  deci- 
sions of  the  court  Mining  Co.  v.  Cotton 
Mills,  143  N.  C.  307,  55  S.  E.  700;  Ives  v. 
Railroad,  142  N.  C.  131,  55  S.  E.  74;  Lumber 
Co.  V.  Corey.  140  N.  C.  466,  53  S.  B.  300. 
As  said  by  Walker,  J.,  in  Ives'  Case:  "It 
may  now  be  taken  as  settled  that  growing 
trees  are  a  part  of  the  realty;  and  a  con- 
tract to  sell  and  convey  them  or  any  interest 
in  or  concerning  them  must  be  reduced  t* 
writing."  These  authorities  also  clearly  es- 
tablish that,  on  the  expiration  of  the  tine 
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staged  In  sncli  a  contract  within  which  the 
timber  may  be  remoyed,  all  right  in  the 
▼endee  shall  cease  ajad  determine,  and  the 
estate  in  so  much  of  the  standing  timber 
as  has  not  by  that  time  been  severed  shall 
revert  to  the  vendor,  and  both  positions  are 
upheld  in  numerous  and  well-considered  cases 
in  other  jurisdictions.  MacComber  v.  Rail- 
road. 108  Mich.  491,  66  N.  W.  376;  Williams 
v.  Flood,  63  Mich.  493.  30  N.  W.  93;  Lum- 
ber Go.  V.  Hines,  93  Minn.  605,  101  N.  W. 
959;  Strasson  v.  Montgomery,  32  Wis.  52. 
Our  decisions  then  having  established  the 
principle  that  standing  timber  is  realty,  "as 
much  a  part  of  the  realty  as  the  soil  itself" 
(Douglas,  J.,  in  Lumber  Ck).  v.  Hines,  supra) ; 
second,  that  deeds  and  contracts  concerning 
it  must  be  construed  as  effecting  realty;  and, 
further,  that  in  instruments  conveying  the 
growing  timber,  to  be  removed  within  a 
definite  time,  the  title  to  all  timber  not 
severed  within  the  time  shall  revert  to  the 
vendor— we  hold  that  the  deeds  now  under 
consideration,  which  conveyed  to  the  intes- 
tate, to  him  and  his  heirs  and  assigns,  all 
the  standing  timber  on  certain  described 
tracts  of  land  which  should  measure  10 
inches  when  cut,  and  to  be  removed  within 
10  years,  created  an  estate  in  such  timber 
in  fee,  not  pure  and  simple,  but  qualified 
and  debased  by  the  provision  that  in  case 
the  trees  should  not  be  severed  within  the 
time  the  title  to  same  should  revert,  and 
rendered  the  estate  a  qualified  or  base  or 
determinable  fee.  Some  anomaly  may  be 
suggested  as  a  result  of  this  position,  more 
apparent,  however,  then  real,  and  arising 
chiefly  from  the  fact  that  the  property  chang- 
ed its  nature  by  the  act  of  final  and  com- 
plete appropriation.  But  these  dlfllcultles 
are  Inherent  from  the  nature  of  the  property, 
and  would  exist  in  any  construction  that 
would  be  placed  on  such  a  contract,  and  we 
think  that  the  instrument  should  be  construed 
as  of  the  time  when  it  takes  effect  and  the 
interest  is  created,  and  in  reference  to  the 
property  in  its  then  condition,  and  so  con- 
struing these  deeds,  they  convey  a  determin- 
able fee  in  realty. 

It  is  objected  that  the  estate  could  hi  no 
event  be  a  fee,  in  that  it  lacks  one  of  the 
essential  requirements  of  such  estates  that 
It  might  by  possibility  endure  forever,  where- 
as this  estate  must  at  any  event  terminate 
within  10  years.  Such  a  possibility  is  gen- 
erally held  to  be  an  essential  feature  of  an 
estate  in  fee,  and,  if  applied  in  strictness 
to  these  instruments,  the  requirement  might 
be  met  by  the  fact  that  the  interest  con- 
veyed includes  the  right  of  absolute  appro- 
priation by  severance.  But  such  a  require- 
ment, by  authority,  has  not  been  universal- 
ly held  to  be  essential.  Thus  my  Lord  Coke 
in  Liford's  Case,  2  Coke's  Report,  p.  91, 
says:  "A  man  may  have  an  estate  In  lands 
as  long  as  a  tree  shall  grow,  because  a  man 
may  have  an  inheritance  in  the  tree  itself.** 
Dr.  Minor,  speaking  of  this  and  like  estates, 
makes  this  comment:    "By  parity  of  reajBon,  ^ 


leaving  authority  out  of  view,  it  would  i 
that  an  estate  lUnited  to  A.  and  his  heirs, 
until  Z.  should  return  from  abroad,  was  of 
like  character  with  that  just  described,  and 
that  both  might  be  properly  denominated 
descendible  freeholds;  the  estate,  in  the  case 
last  stated,  passing  to  the  heirs  of  A.,  if  he 
dies  before  Z.  returns,  and,  upon  Z.*s  death 
without  returning,  ceasing  altogether.  So,  in 
like  manner,  a  limitation  to  A.  and  his  heirs, 
as  long  as  a  tree  shall  grow,  would  seem  to 
be  not  properly  an  estate  of  inheritance,  not 
even  a  base  fee  (since  it  cannot  by  possibil- 
ity continue  forever),  but  only  a  descendible 
freehold,  inuring  after  A.'s  death  to  his  heirs, 
by  the  effect  of  the  special  limitation,  until 
the  tree  falls,  and  then  coming  to  its  ap- 
pointed end.  Adverse  authorities,  however, 
are  too  numerous  and  strong  to  admit  of 
this  construction,  and  both  the  cases  sup- 
posed are  to  be  deemed  estates  of  inheri- 
tance; th&t  is,  according  to  the  ordinary 
nomenclature,  bare  or  qualified  fees,  and 
according  to  the  more  rigorous  analysis  of 
Plowden  and  Preston,  determinable  fees. 
Walsingham's  Case,  2  Plowd.  557;  1  Prest. 
Est.  432,  441" ;  2  Minor's  Institutes,  pp. 
98,  99.  The  estate,  then,  conveyed  by  these 
deeds,  being  In  the  nature  of  determinable 
fee  In  realty,  is  subject  to  the  laws  of  dev- 
olution and  transfer  applicable  to  such 
estates,  and,  on  the  death  of  the  intestate, 
it  follows  that  the  estate  passed  to  his 
heirs,  subject  to  the  dower  interest  of  his 
widow;  the  dower,  however,  partaking  ot 
the  same  infirmity  which  attaches  to  the  es- 
tate from  which  It  Is  derived.  Pearson's 
Lectures,  p.  130;  2  Minor's  Institutes,  p. 
87-129;  Hopkins  on  Real  Property,  p.  88. 
In  reference  to  such  estates  this  last  author 
says:  "Dower  attaches  to  determinable  es- 
tates, but  is  defeated  by  the  happenings  of 
the  event  which  terminates  the  estate.  If 
this  occurs  before  the  husband's  death,  dower 
never  becomes  consummate;  If  after  his  death, 
the  enjoyment  of  the  land  assigned  as  dower 
is  out  otL** 

This  statement  of  the  doctrine  must  be 
taken  with  the  limitation  In  this  state  that 
it  only  applies  when  the  estate  of  the  first 
taker  is  determined  by  an  event  entirely  col- 
lateral, and  does  not  apply  to  a  fee  det 
terminable  on  the  death  of  the  first  taker, 
and  passing  a  substitute  estate  by  way  of 
executory  devise.  4  Kent,  Conunentaries,  p. 
49,  where  the  author  says:  "So  dower  will 
be  defeated  by  the  operation  of  collateral 
limitations  as  in  the  case  of  an  estate  to  a 
man  and  his  heirs  so  long  as  a  tree  shall 
stand,  and  In  case  of  a  grant  of  land  to  A. 
and  his  heirs  till  the  building  of  St  Paul's 
Church  is  finished  and  the  contingency  hap- 
pens. Whether  dower  will  be  defeated  by  a 
collateral  limitation  by  way  of  shifting  use 
or  executory  devise  is  hitherto  an  unsettled 
and  vexed  question,  largely  discussed  In  the 
book."  The  query  here  suggested  by  the 
learned  author  has  been  resolved  with  us  in 
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favor  of  the  widow's  dower  In  a  decision  ot 
much  learning  by  Ashe,  J.,  in  the  case  of 
Pollard  V.  Slaughter,  92  N.  C.  72,  63  Am. 
Bep.  402,  and  other  courts  of  the  highest 
authority  have  taken  the  same  view.  North- 
crftt  V.  Whlpp,  51  Ky.  65-73.  We  are  refer- 
red to  Ewell  on  Fixtures  (2d  Ed.)  p.  45,  note 
12,  where  a  large  number  of  cases  are  cited 
as  tending  to  show  that  these  deeds  present 
a  case  of  constructive  severance  and  the  in- 
terest created  should  be  considered  as  per- 
sonalty. The  author  here  classes  growing 
trees  with  fixtures,  and  lays  down  the  doc- 
trine as  claimed.  A  reference  to  these  au- 
thorities, however,  will  show  that  they  refer 
chiefly  to  fixtures  proper,  or  to  growing 
crops,  about  which  there  has  been  great 
diversity  in  the  decisions  arising  hi  many 
instances  from  different  statutory  regula- 
tions, or  they  were  cases  in  Jurisdiction  which 
hold,  as  those  referred  to  in  the  outset,  that 
contracts  for  sale  of  standing  timber,  when 
an  immediate  severance  is  contemplated, 
create  an  interest  in  personalty,  a  principle 
which  we  have  endeavored  to  show  has  not 
obtained  with  u&  Even  in  jurisdictions 
where  this  doctrine  prevails,  it  is  held  not 
to  obtain  when  a  beneficial  interest  in  the 
soil  is  conferred  for  the  purpose  of  future 
growth;  and  in  the  present  case  the  contract 
passes  the  trees  to  be  taken  off  in  10  years 
and  measuring  10  inches  when  cut,  thus  pass- 
ing a  beneficial  use  of  the  soil  for  the  pur- 
poses of  growth,  so  that,  in  any  event,  the 
estate  created  by  these  deeds  would  be  held 
to  be  realty. 

We  are  oT  opinion,  therefore,  and  so  hold, 
that  on  the  death  of  the  intestate  the  estate 
created  by  the  deeds  devolved  upon  his  heir 
subject  to  the  right  of  dower  in  his  widow, 
both  Interests  determinable  as  to  all  timber 
not  removed  within  the  time  specified  in  the 
deeds.    There  is  error. 

Judgment  reversed. 


a46  N.  C.  95) 

DAVIS  ▼.  ATLANTIC  COAST  LINE  R,  CO. 

(Supreme  Court  of  North  Carolina.    Sept.  26, 
1907.) 

1.  Damages— Evidbnce—Admissibiliit. 

In  an  action  by  a  fireman  for  personal  in- 
juries sustained  in  being  compelled  to  jump  from 
his  engine  because  of  an  impending  collision,  de- 
fendant's negligence  was  admitted,  and  the  onlv 
issue  was  as  to  the  quantum  of  damages.  Held, 
that  plaintilf  could  show  the  speed  of  the  engine 
at  the  time  of  jumping,  to  prove  the  violence  of 
his  fall. 

[Ed.  Note.^For  cases  in  point,  see  Cent  Dig. 
vol  15,  Damages,  {  479.] 

2.  Samb. 

In  an  action  by  a  fireman  for  personal  in- 
juries sustained  in  being  compelled  to  jump  from 
his  engine  because  of  an  impending  collision,  de- 
fendant's negligence  was  admitted,  and  the  only 
issue  was  as  to  the  damages.  Held,  that  plain- 
tiff could  show  the  badly  wrecked  condition  of 
the  engine,  that  a  number  of  cars  were  derailed, 
and  the  general  effect  of  the  collision. 

[Ed.  Note.>-For  cases  in  point,  see  Cent.  Dig. 
▼oL  15,  Damages,  |  479.] 


Appeal  from  Superior  Court,  Halifax 
County;    Lyon,  Judge. 

Action  by  James  I)avis  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment Tor  plaintiff,  and  defendant  appeals. 
Afilrmed. 

Day,  Bell  &  Dunn  and  Murray  Allen,  for 
appellant  Daniel,  Travis  &  Kitchln*  for  ap- 
pellee. 

BROWN,  J.  The  defendant  admitted  the 
n^llgence  and  its  liability  for  damages,  and 
excepted  to  the  introduction  of  certain  evi- 
dence admitted  by  the  court  upon  that  issue. 

It  appears  that  the  plaintiff  was  a  fireman 
on  defendant's  engine  and  sustained  person- 
al injuries,  claimed  to  be  of  a  severe  charac- 
ter, in  being  compelled  to  jump  from  his  en- 
gine immediately  preceding  a  collision  with 
another  train  on  defendant's  track.  The. 
court  permitted  plaintiff  to  prove  the  speed 
at  which  the  engine  was  running  when  the 
plaintiff  jumped,  to  which  defendant  except- 
ed. We  can  see  no  error  in  this,  as  it  tends 
to  prove  that  the  plaintiff  was  compelled 
to  jump  under  circumstances  calculated  to 
cause  injury.  It  tended  to  corroborate  the 
testimony  of  the  plaintiff  that  he  had  in  re- 
ality suffered  an  injury,  and  was  not  feign- 
ing one.  The  defendant  offered  evidence  of 
two  physicians,  to  the  effect  that  they  had 
examined  the  plaintiff,  and  that  in  their 
opinion  he  had  sustained  no  substantial  in- 
jury, and  was  feigning.  The  exact  question 
was  decided  in  New  York  by  the  City  Court 
of  Brooklyn  before  Clement,  C.  J^  and  Os- 
borne, J.,  in  1891.  Gillespie  ▼.  Railroad 
(City  Ct)  16  N.  Y.  Supp.  850.  The  court 
says:  *'We  think  that  the  plaintiff  had  the 
right  to  prove  the  speed  of  the  car.  Such 
proof  would  have  a  tendency  to  show  the 
violence  of  the  fall  of  the  plaintiff."  His 
honor  permitted  evidence  to  be  given  over 
defendant's  objection  as  to  the  effect  of  and 
circumstances  attending  the  collision.  It  Is 
contended  by  defendant's  counsel  that  as 
this  happened  after  plaintiff  jumped,  and 
after  his  alleged  injury  was  sustained,  the 
evidence  should  have  been  rejected  as  im- 
material, and  as  calculated  to  unduly  excite 
and  prejudice  the  jury  against  the  defend- 
ant. It  is  unnecessary  for  us  to  attempt  to 
lay  down  here  any  rule  governing  trial 
judges  as  to  how  far  it  is  proper  to  go  into 
the  circumstances  attending  an  injury  when 
the  issue  of  damage  is  solely  before  the 
court  We  agree  with  the  learned  counsel 
for  the  defendant  that  it  would  be  highly 
improper  to  admit  immaterial  and  unneces- 
sary evidence,  which  can  throw  no  possible 
light  upon  the  issue  before  the  jury,  and 
which  is  calculated  only  to  prejudice  and  in- 
flame their  minds. 

We  find  no  evidence  In  the  record,  and 
none  has  been  pointed  out  to  us  in  brief  or 
argument,  calculated  to  prejudice  a  jury,  or 
to  make  them  swerve  from  the  path  of  im- 
partial duty.    No  one  waB  killed,  mahooed. 
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or  hurt,  so  far  as  we  can  dlscoyer,  except 
the  plaintiff.  The  objectionable  eyldence  of- 
fered related  solely  to  the  condition  of  the 
engine  from  which  plaintiff  had  jumped  aft- 
er the  collision  had  taken  place,  and  also 
tended  to  prove  that  17  cars  Mere  derailed, 
and  that  1  box  car  was  on  top  of  the  engine 
as  it  lay  in  the  ditch.  The  collision  occur- 
red because  plaintiff's  engine  ran  into  and 
telescoped  a  freight  train  which  was  preced- 
ing it  on  the  trade.  The  conditions  given  in 
evidence  were  such  as  any  one  would  be  lilse- 
ly  to  suppose  would  naturally  result  from 
such  a  collision,  and  had  no  tendency  to  un- 
duly inflame  the  jury  or  divert  their  minds 
from  the  only  issue  they  were  called  upon  to 
decide.  In  this  particular  case  the  badly 
wrecked  engine  tended  to  prove  that  it  was 
running  at  a  rapid  speed,  and,  as  we  have 
said  before,  that  tended  to  corroborate  the 
plaintiff  as  to  the  bona  fides  of  his  injury 
by  proving  that  he  was  compelled,  in  order 
to  save  his  life,  to  jump  under  circumstances 
calculated  to  produce  great  bodily  harm. 
As  the  exceptions  to  the  charge  are  not  pre- 
sented in  the  brief  and  were  not  pressed  on 
the  argument,  we  will  not  discuss  them,  ex- 
cept to  say  that  they  cannot  be  sustained. 
No  error.  "* 


(146  N.  C.  M) 

SMITH  ▼.  NORFOLK  &  S.  R.  CO. 

(Supreme  Court  of  North  Carolina.    Sept.  2S, 
1907.) 

!•  AppEAii— Rbview^Iumaterial  Questions. 
Where  a  nonsuit  should  have  been  entered, 
exceptions  to  the  instructioDs  and  to  the  refusal 
to  give  requested  instructions  will  not  be  con- 
sidered on  appeal. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  §S  4035-4036.]' 

2.  Collision— Actions    at    Law— Rules    of 
Admiralty  Courts— Applicability. 

The  rules  of  the  courts  of  admiralty  do 
not  appl;r  to  an  action  at  law  in  the  state  courts 
for  negligence  causing  injury  to  a  vessel  in  a 
collision  with  another,  but  the  rights  of  the 
parties  are  ascertained  by  the  rules  controlling 
actions  for  negligence  wherein  contributory  neg- 
ligence is  available  as  a  defense. 

3.  Nkglioence— Proximate  Cause. 

Where  both  parties  were  negligent,  the  lia« 
bility  is  placed  on  the  one  whose  negligence  was 
the  proximate  cause  of  the  injury,  and,  when 
fixed  on  one,  it  is  because  of  his  negligence  and 
the  absence  of  any  intervening  negligence  on  the 
part  of  the  other  contributing  to  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  74,  75.1 

4.  Same. 

Where  an  injury  is  the  result  of  a  sequence 
of  negligent  acts,  and  the  original  wrong  be- 
comes injurious  only  in  consequence  of  the  in- 
tervention of  some  distinct  wrongful  act,  the 
injury  is  imputed  to  the  last  wrong  as  the  proxi- 
mate cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37.  Negligence,  §§  76-79.] 

6w  Collision— Actions  at  Law— Nbolioenob 
—Evioencb. 

In  an  action  at  law  for  injuries  to  one 
steamer  in  a  collision  with  another  in  a  fog,  held^ 
that  the  proximate  cause  of  the  injury  was  the 
act  of  the  officer  of  plaintiff's  vessel  in  changing 


her  course,  though  defendant's  vessel  was  going 
faster  than  the  rules  allowed,  under  the  act  of 
Congress  providing  that  every  vessel  shall  in  a 
fog  go  at  a  moderate  speed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Collision,  §§  170-1 « 4.] 

Q.  Sams— ''Moderate  Speed." 

The  phrase  "moderate  speed,*'  in  the  act 
of  Congress  providing  that  evenr  vessel  shall  in 
a  fog  go  at  a  ^'moderate  speed,'*  having  careful 
regard  to  the  existing  circumstances,  means 
tliat  a  vessel  should,  when  in  a  fog,  so  reduce 
her  speed  that  other  vessels  free  from  blame  may 
not  be  injured. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Collision,  §  170.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty ;  Neal,  Judge. 

Action  by  M.  B.  Smith  against  the  Norfolk 
&  Southern  Railroad  Company.  From  a  Judg- 
ment for  plaintiir,  defendant  appeals.  Re- 
versed, with  directions  to  enter  judgment  of 
dismissal. 

Eliminating  nautical  terms  and  Irrelevant 
matter,  the  plaintifTs  evidence  makes  the 
following  case:  The  steamer  Neuse,  belong- 
ing to,  and  controlled  by,  the  defendant  com- 
pany, on  the  morning  of  August  25,  1905, 
while  making  her  regular  run  up  the  Neuse 
river  to  New  Bern,  encountered  a  fog  near 
Otter  Creek  buoy.  Her  course  was  N.  N.  W. 
She  was  in  shoal  water.  Her  regular  speed 
was  from  12  to  13  miles  an  hour.  Shoal  ^a- 
ter  speed,  at  which  she  was  running  at  the 
time  she  entered  the  fog,  was  8  miles  an 
hour.  She  was  properly  equipped,  and  in 
charge  of  a  competent  officer,  who  had  been 
her  first  officer  14  years.  When  the  steam- 
er entered  the  fog,  he  was,  and  at  all  times 
remained,  in  his  proper  position,  in  charge  of 
the  watch  in  the  pilot  house,  at  the  window 
on  the  port  side  of  the  wheel,  blowing  fog 
signals.  He  began  blowing  before  he  entered 
the  fog.  The  steamer  Blanche,  belonging  to 
plalntifT,  on  the  same  morning,  at  about  6:10 
o'clock,  left  New  Bern,  going  down  the  Neuse 
river  to  points  on  Bay  river.  Her  course  was 
S.  S.  E.  %.  She  was  properly  equipped  and 
in  charge  of  a  competent  officer.  She  en- 
countered the  fog,  and  began  to  blow  her  fog 
signal.  Her  regular  speed  was  seven  miles 
an  hour,  which  she  maintained  after  entering 
the  fog,  until  she  reached  Johnson's  Point, 
whea  she^  took  a  southeast  course.  The 
officers  in  charge  of  the  two  steamers  each 
heard  the  fog  signals  of  the  other.  The  of- 
ficer of  the  Blanche  says  that  his  usual  course 
is  to  pass  Johnson's  Point  and  keep  on  down 
to  Hampton  Shoal  Buoy;  the  course  being 
S.  S.  E.  %•  On  the  dsy  of  the  collision,  be- 
fore passing  Johnson's  Point,  he  "starboarded 
and  went  to  the  port** — ^thought  it  would  put 
her  out  of  the  way  of  the  Neuse  and  get  off 
shoal  water.  The  change  had  the  effect  to 
put  the  Blanche  across  the  course  of  the 
Neuse.  The  plaintiff  introduced  the  officer 
of  the  Neuse,  who  testified:  That  he  heard 
the  fog  signals  of  the  Blanche  on  his  port 
bow.  That  he  was  going  N.  N.  W.  That  the 
signals  of  the  Blanche  were  always  on  the 
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port  bow.  "The  first  gllinpse  of  her  I  could 
not  understand.  Her  position  ranged  across 
our  bow,  and  I  blew  four  short  whistles,  and 
struck  four  bells  to  back,  blowing  the  whistles 
with  the  right  and  striking  the  bells  with 
the  left  hand.  •  •  •  Q.  Up  to  the  time 
she  appeared  her  whistles  always  sounded 
on  your  port  bdw?  A.  Yea,  sir.  Q.  If  she 
had  been  proceeding  on  a  proper  course,  down 
the  channel,  what  would  that  course  have 
been?  A.  Going  down  the  main  channel 
about  S.  S.  E."  There  was  plenty  of  water 
and  plenty  of  room  "for  the  Blanche  to  have 
proceeded  port  to  port  ♦  ♦  ♦  Q.  If  the 
Blanche  had  fulfilled  her  duty,  will  you 
state  whether  or  not  there  would  have  been 
a  collision?  A.  I  don't  think  there  would. 
There  was  room  for  her  to  have  passed  on 
her  starboard  side.  ♦  ♦  •  The  boat  which 
has  the  other  on  her  own  starboard  hand 
shall  keep  out  of  the  way,  and  of  the  other 
vessel,  to  navigate  with  caution,  if  necessary, 
if  she  thought  there  was  danger  of  colli- 
sion. ♦  ♦  •  Q.  State  whether,  up  to  the 
time  you  saw  the  Blanche  appearing  out  of 
the  fog  and  crossing  your  bow,  there  was 
anything  In  the  situation  which  showed  that 
she  was  going  to  attempt  to  cross  your  bow. 
A.  No.  The  whistle  sounded  on  the  port 
bow  all  the  time.  Q.  Up  to  the  time  the 
Blanche  appeared  in  the  fog,  will  you  state 
whether  or  not  there  was  anything  from  the 
sound  of  the  whistle,  or  the  location,  which 
would  Indicate  that  there  would  be  any  dan- 
ger in  passing,  if  each  vessel  was  properly 
navigated?  A.  No,  sir.  Q.  When  was  it 
you  first  ascertained  that  there  was  danger 
of  collision?  A.  When  I  sighted  her.  Q. 
Was  there  anything  at  that  time  which  you 
could  have  done  to  avoid  the  collision?  A. 
Nothing  in  my  judgment  more  than  I  did." 
After  testifying  that  he  was  running  at  8 
miles  an  hour,  being  shoal  water  speed,  he 
was  asked:  "Had  you  reduced  the  speed 
at  all  on  account  of  fog?  A.  No,  sir;  we 
never  reduce  speed.  It  Is  done  from  the  en- 
gine room."  He  says  that  he  could  not  right* 
ly  tell  how  fast  he  was  moving  when  he 
struck  the  Blanche;  that  he  should  Judge 
about  8  or  3^  miles — reduced  speed  by  back- 
ing. **Q.  Suppose  you  had  been  going  up  at 
three  miles  an  hour,  and  had  ba^ed,  your 
boat  would  have  been  stopped  without  sink- 
ing the  Blanche,  wouldn't  it?  A.  It  is  a 
mathematical  calculation."  It  was  in  evi- 
dence that,  when  the  officer  of  the  Neuse 
first  saw  the  Blanche,  she  was  about  50 
yards  distant  from  him,  about  the  length  of 
his  boat  The  defendant  introduced  no  evi- 
dence, but  moved  for  judgment  of  nonsuit 
Motion  denied,  and  defendant  excepted.  The 
following  issues  were  submitted  to  the  jury : 
(1)  Was  the  plalntlCT  Injured  by  the  neg- 
ligence of  the  defendant  as  alleged  in  the 
complaint?  (2)  If  so,  did  plaintiff  by  his 
own  negligence  contribute  to  the  Injury.  (3) 
Notwithstanding  the  plalntifiTs  contributory 
negligence*  could  the  defendant  by  the  ex- 


ercise of  the  rule  of  the  prudent  person,  have 
avoided  the  injury?  The  defendant  excited 
to  the  third  issue.  Tha  jury,  under  the  in- 
structions of  the  court  answered  the  first 
issue  "Yes."  By  consent  the  second  issue  was 
answered  ''Y^k"  The  jury  answered  the 
tl)lrd  issue  "Yes."  There  was  judgment  upon 
the  verdict  for  $2,000.  Defendant  excepted 
and  appealed. 

Simmons,  Ward  &  Allen  and  EL  H.  Little, 
for  appellant   W.  W.  Clark,  for  appellee. 

CX>NNOR,  J.  (after  stating  the  facts  as 
above).  As,  in  our  opinion,  the  defendant  was 
entitled  to  judgment  of  nonsuit  upon  the  mo- 
tion made  at  the  close  of  the  testimony,  it  is 
unnecessary  to  discuss  or  pass  upon  the 
exceptions  to  the  Instructions  given,  and  the 
refusal  to  give  others  requested  by  defendant 
The  action  being  prosecuted  in  the  state 
courts  for  alleged  negligence,  the  rules  ob- 
taining in  courts  of  admiralty  in  such  cases 
do  not  apply.  The  rights  and  liabilities  of 
the  parties  are  to  be  ascertained  by  resort- 
ing to  the  principles,  which  control  in  ac- 
tions for  alleged  negligence,  wherein  con- 
tributory negligence  is  set  up  as  a  defense. 
Fuller,  C.  J.,  in  Belden  v.  Ghase^  150  U.  S. 
674,  14  Sup.  Ct  264,  37  U  Ed.  1218,  says: 
"At  common  law  the  general  rule  Is  that  if 
both  vessels  are  culpable  in  respect  of  faults 
operating  directly  and  immediately  to  pro- 
duce the  collision,  neither  can  recover  dam- 
ages so  caused.  In  order  to  maintain  his 
action,  the  plaintiff  was  obliged  to  establish 
the  negligence  of  the  defendant,  and  that 
such  negligence  was  the  sole  cause  of  the  In- 
jury, or,  in  other  words,  he  could  not  recover, 
though  defendant  was  negligent  If  it  ap- 
peared that  his  own  negligence  directly  con- 
tributed to  the  result  complained  of."  25 
Am.  &  Eng.  Enc.  1025.  The  motion  for  judg- 
ment of  nonsuit  involved  two  propositions: 
FiDst  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  Neuse;  second,  that 
if  there  was  negligence,  the  admitted  con- 
tributory negligence  on  the  part  of  the 
Blanche  Intervened  and  became  the  proximata 
cause  of  the  Injury,  thus  preventing  a  recov- 
ery. This  is  undoubtedly  true,  unless  the 
plaintiff  can  maintain  a  third  proposition- 
that  defendant  having  knowledge  of  plain- 
tiff's negligence,  failed  to  use  ordinary  care 
to  prevent  the  Injury.  Barrows  on  Neg. 
35.  "It  is  sometimes  said  to  be  the  rule  that 
a  plaintiff  may  recover  notwithstanding  the 
fact  that  his  own  negligence  exposed  him  to 
the  risk  of  injury,  if  the  defendant  after 
becoming  aware  of  plaintiff's  danger,  failed 
to  use  ordinary  care  to  avoid  injuring  him." 
Beach,  Oont  Neg.  {  54.  It  being  established 
that  defendant  was  negligent — ^that  is,  guilty 
of  a  breach  of  duty — and  that  plaintiff  was 
also  negligent,  the  law  fiixed  the  liability  up- 
on the  one  whose  negligence  was  the  prox- 
imate cause  of  the  injury.  If  fixed  upon  the 
defendant  It  is  because  of  his  negligence 
and  the  absence  of  any  intervening  negli* 


N.O) 


SMITH  V.  NORFOLK  &&.R,  CO. 


801 


gence,  on  the  part  of  plaintiff,  contributing 
to  the  injury.  Where  the  injury  is  the  re- 
sult of  a  sequence  of  negligent  acts,  or 
omissions,  the  rule  Is  thus  stated  by  Judge 
CJooley :  "If  the  original  wrong  only  becomes 
injurious  in  consequence  of  the  intervention 
of  some  distinct  wrongful  act  or  omission  of 
another,  the  injury  shall  be  imputed  to  the 
last  wrong  as  the  proximate  cause,  and  not 
to  that  which  was  remote."  Cooley  on 
Torts,  70,  cited  with  approval  in  Clark  v. 
Railroad,  109  N.  C.  430,  14  S.  E.  43,  14  L.  R. 
A.  749;  Pickett's  Case,  117  N.  O.  616,  23  S. 
E.  264,  30  L.  R.  A.  257,  53  Am  St.  Rep.  611. 
In  Farmer  v.  Railroad,  88  N.  a  564,  it  is 
said:  "Where  an  injury  results  from  neg- 
ligence, and  the  act  of  the  plaintiff  is  di* 
rectly  ccmnected  and  concurrent  with  that  of 
the  defendant,  the  plaintiff's  negligence  is  the 
proximate  cause  of  the  injury,  and  will  bar 
his  recovery  in  an  action  for  damages;  but, 
where  the  negligent  act  of  the  plaintiff  pre- 
cedes that  of  the  defendant,  it  is  the  remote 
cause,  and  the  defendant  will  be  liable  if  the 
Injury  could  have  been  avoided  by  the  ex- 
ercise of  reasonable  care."  These  and  other 
dedsiona,  holding  this  doctrine,  are  based  up- 
on the  case  of  Davies  v.  Mann,  10  M.  &  W« 
(Exch.)  546.  In  all  of  the  cases  the  liability 
is  put  upon  the  party  whose  negligence  is  the 
proximate  cause  of  the  injury.  Upon  the  un- 
disputed evidence  in  this  case,  we  think  It 
very  doubtful  whether  there  is  any  evidence 
of  negligence  on  the  part  of  the  officer  of  the 
Neuse;  but,  passing  that  question,  it  is  clear 
that  the  admitted  negligence  of  the  Blanche 
was  last  in  order  of  sequence,  and,  as  the 
learned  counsel  properly  conceded,  contribut- 
ed to  the  injury.  The  answer  to  the  second 
issue  put  an  end  to  the  controversy.  The 
officer  of  the  Neuse,  introduced  by  plaintiff, 
says  that,  before  entering  into  the  fog,  he 
blew  fog  signals  and  continued  to  do  so  until 
he  saw  the  Blanche;  that  he  was  on  the 
watch  in  the  pilot  house:  that  his  course 
was  N.  N.  W.;  that  he  heard  the  fog  signals  of 
the  Blanche;  that  they  were  always  on  the 
port  bow,  clearly  showing  her  position ;  that 
nothing  occurred  to  indicate  that  she  would 
change  her  course  or  her  position,  her  course 
being  S.  S.  E.  % ;  that  she  had  plenty  of  room 
to  pass,  and  that  the  first  intimation  he  had 
of  danger  was  when,  50  yards  distant,  he  saw 
her  cross  his  course;  that  he  immediately 
blew  the  proper  signals,  rang  the  bells,  re- 
versed his  engine,  backed  his  boat;  that  he 
did  everything  in  his  power  to  avoid  the  col- 
lision. Conceding  that,  at  the  moment  he 
saw  the  Blanche,  he  was  going  faster  than 
the  rules  allowed.  Is  it  not  apparent  that, 
but  for  the  erratic  course  of  the  Blanche,  he 
could  and  would  have  proceeded  with  per- 
fect safety  to  both  boats?  The  case  comes 
clearly  within  the  principle  of  Pickett's  Case 
and  numerous  other  authorities. 

But  the  learned  coimsel  for  plaintiff  calls 
attention  to  the  rules  established  by  Congress 
to  prevent  collisions.    "Every  vessel  shall  in 
58  S.E.-51 


a  fog  go  at  a  moderate  speed,  having  care- 
ful regard  to  the  existing  circumstances  and 
conditions."  He  insists  that  the  term  "mod- 
erate speed'*  has  been  defined  to  be  such  a 
speed  as  will  enable  the  boat  to  stop  within 
a  distance  at  which  he  could  see  another  boat. 
In  The  Umbria,  166  U.  S.  404.  17  Sup.  Ct. 
610,  41  L.  Ed.  1053,  Judge  Brown,  after  a 
very  exhaustive  discussion  of  the  authorities 
on  the  subject,  says:  "The  general  consensus 
of  opinion  in  this  country  is  to  the  effect  that 
a  steamer  is  bound  to  use  only  such  precau- 
tion as  will  enable  her  to  stop  in  time  to 
avoid  a  collision,  after  the  approaching  ves- 
sel comes  in  sight,  provided  such  approaching 
vessel  is  herself  going  at  the  moderate  speed 
required  by  law."  In  other  words,  the  steam- 
er should  so  reduce  her  speed,  when  in  a 
fog,  that  steamers  which  are  free  from  blame 
or  negligence  may  not  be  injured.  The 
learned  Justice  proceeds  to  say  that  in  a 
dense  fog  this  rule  might  require  both  ves- 
sels to  come  to  a  standstill.  In  a  lighter  fog 
it  might  authorize  them  to  keep  their  engines 
in  sufficient  motion  to  preserve  their  steer- 
age way;  the  true  principle  being  that  they 
must  use  due  diligence,  the  standard  of 
which,  in  the  light  of  the  rules,  being  meas- 
ured by  "existing  circumstances  and  condi- 
tions." The  distinction  between  the  measure 
of  duty  to  avoid  injury  imposed  upon  a  loco- 
motive engineer,  passing  a  public  crossing 
and  running  on  the  track  where  there  Is  no 
such  crossing,  is  pointed  out  by  Smith,  C.  J., 
in  Parker  v.  Railroad,  86  N.  C.  221.  In  the 
former  the  public  have  an  equal  right  with 
the  train.  The  engineer  must  anticipate  that 
persons  will  be  using  the  crossing  and  lower 
his  speed,  so  that  he  may  have  his  engine 
under  such  control  that  he  can  stop  before 
coming  in  contact  with  a  person  on  the  cross- 
ing. Persons  using  the  crossing  must,  how- 
ever, use  ordinary  care  to  avoid  injury.  This 
speed  in  towns  is  usually  fixed  by  ordinance, 
and  in  many  cases  its  violation  Is  declared 
to  be  as  matter  of  law  the  proximate  cause 
of  the  injury.  It  is  unnecessary  to  discuss 
the  distinction  made  in  that  class  of  cases 
and  the  one  before  us.  There  was  nothing  in 
the  conditions  by  which  the  Blanche  was  sur- 
rounded to  cause  her  to  change  her  course. 
The  undisputed  evidence  is  that  "she  had 
plenty  of  room  and  water"  to  pass  the  Neuse 
in  safety.  Her  officer  elected  to  change  the 
course,  the  effect  of  which  change  was  to 
throw  her  across  the  course  of  the  Neuse  at 
a  point  which  rendered  it  impossible  to  pre- 
vent collision.  The  Neuse,  with  a  regular 
speed  of  12  miles,  was  running  at  the  shoal 
water  speed  of  8  mliea  There  is  nothing  in 
the  evidence  showing  that  her  sur  ound- 
Ings  required  any  further  reduction  to  pre- 
vent injury  to  a  steamer  herself  free  from 
negligence,  or  to  indicate  that  the  only  steam- 
er of  whose  presence  In  the  river  she  had  any 
notice  was  off  her  course  until  too  late  to  pre- 
vent the  injury.  Whatever  may  have  been 
said  by  this  court  in  regard  to  "continuing 
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segltgence,"  the  facts  In  this  record  do  not 
come  within  the  doctrine  of  any  case  where- 
in that  expression  is  used.  Measured  by  the 
well-settled  principles  of  the  common  law, 
we  find  no  evidence  upon  which  to  base  the 
third  Issue.  We  are  of  the  opinion  that,  by  a 
shorter  route,  the  same  result  would  have 
been  reached  by  granting  the  motioh  for 
judgment  of  nonsuit.  In  refusing  the  motion 
there  was  error.  Let  this  be  certified  to  the 
superior  court  of  Craven,  to  the  end  that 
Judgment  be  entered  dismissing  the  action. 
Error. 


(146  N.  C.  128) 

WILLIAMS  ▼.  MUTUAL  RESERVE  FUND 
LIFE  ASS'N. 

(Supreme    Court    of    North    Carolina.    Oct    3, 
1007.) 

1.  Insubancs— Contracts— What  Law  Gov- 
erns. 

A  policy  of  a  New  York  corporation  on  the 
life  of  a  citizen  of  North  Carohna,  which  was 
signed  in  18S4  in  New  York,  and  which  stipu- 
lates that  the  place  of  the  contract  is  New 
York,  it  a  New  York  contract  prior  to  Act 
1893,  p.  302,  c.  29d9,  §  8  (Revisal  1905^  §  4806), 
providing  that  contracts  of  insurance  taken 
within  the  state  shall  be  subject  to  the  laws 
thereof. 

2.  Same— Foreign    Corporationb  —  Reouul- 

TIONS. 

Neither  a  resident  of  Virginia  who  is  an 
assignee  of  a  policy  issued  by  a  New  York 
corporation  to  a  citizen  of  North  Carolina, 
which  stipulates  that  it  is  a  New  York  contract, 
nor  his  cause  of  action  thereon,  is  within  Re- 
visal 1905,  S  4747,  providing  that  the  appoint- 
ment by  a  foreign  insurance  corporation  of  the 
insurance  commissioner  as  attorney  shall  be 
irrevocable  as  long  as  any  liability  of  the  cor- 
poration remains  outstanding  in  the  state,  not- 
withstanding the  right  secured  to  every  citizen 
of  any  of  the  states  to  sue  in  the  courts  of 
another  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  S  1573.] 

3.  Corporations  —  Foreign  Corporations  — 
Carrying  on  Business  Within  State. 

The  Legislature  has  the  power  to  prescribe 
the  terms  on  which  foreign  corporations  may 
come  into  the  state,  and  may  pass  statutes  for 
the  protection  of  its  own  citizens  doing  business 
with  them,  as  against  the  objection  that  such 
statutes  discriminate  against  nonresidents. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
▼ol.  12,  CoiporaUons,  8§  250^-2527.] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;   Long,  Judge. 

Action  by  H.  G.  Williams^  administrator, 
against  the  Mutual  Reserve  Fund  Life  As- 
sociation. From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed,  with  direc- 
tions to  dismiss. 

On  April  19,  1884,  defendant,  a  New  York 
corporation,  issued  to  A.  W.  Satterthwaite, 
of  Yatesville,  Beaufort  county,  in  this  state, 
a  policy  of  insurance  upon  his  life  for  $6,000, 
payable  to  insured  or  his  legal  representa- 
tives. The  policy  contained  the  usual  stipu- 
lations in  regard  to  payment  of  assessments. 
There  is  nothing  in  the  policy  to  hidlcate  at 
what  place  the  application  was  made,  or 
where  the  policy  was  delivered,  other  than 


the  statement  of  insared*s  residence.  The 
policy  was  signed  in  New  York.  The  tenth 
clause  is  as  follows:  '*The  entire  contract 
contained  in  this  certificate  and  said  applica- 
tion, taken  together,  shall  be  governed  by, 
subject  to,  and  construed  only  according  to 
the  constitution,  by-laws,  and  regulation  of 
said  association  and  the  laws  of  the  state  of 
New  York,  the  place  of  this  contract  being 
expressly  agreed  to  be  the  home  office  of  said 
association  in  the  city  of  New  York."  On 
November  27,  1895,  the  said  A.  W.  Satter- 
thwaite,  having  paid  the  assessments  to  that 
date,  assigned  the  policy  to  the  plaintiff,  a 
citizen  and  resident  of  the  state  of  Virginia, 
who  thereafter  paid  such  assessments  as 
were  hiade  on  said  policy  until  June  1,  1901, 
when  the  defendant  company  declared  the 
contract  of  insurance  forfeited  on  account  of 
plaintiff's  refusal  to  pay  increased  assess- 
ments demanded  of  him.  The  assessments 
paid  by  plaintiff  amount  to  some  $4,000. 
Plaintiff,  on  the  7th  day  of  June,  1906,  in- 
stituted this  action  in  the  superior  coort  of 
Martin  county  for  the  purpose  of  recovering 
the  assessments  paid  by  him,  remitting  and 
forgiving  all  sums  in  excess  of  $1,999.99,  etc 
Summons  was  served  on  James  R.  Young, 
Esq.,  Commissioner  of  Insurance  for  the 
state  of  North  Carolina.  Defendant,  by  its 
counsel,  at  June  term,  1906,  of  said  conrt 
made  a  special  appearance,  and  lodged  a  mo- 
tion to  set  aside  and  vacate  the  service  of 
summons  on  the  Commissioner  of  Insurance. 
The  court,  upon  this  motion,  fonnd  the  fol- 
lowing facts:  On  May  19,  1899,  defendant 
company  revoked  the  power  of  attorney 
theretofore  made  to  the  Commissioner  of  In- 
surance. At  the  date  of  the  policy,  at  the 
date  of  the  assignment,  and  at  all  times 
since  the  plaintiff  was  and  is  now  a  citizen 
and  resident  of  the  state  of  Virginia.  De- 
fendant is  a  corporation,  chartered,  organis- 
ed, and  having  its  principal  place  of  business 
in  New  York  City.  The  court  denied  the 
motion,  and  defendant  duly  excepted.  De- 
fendant, thereupon,  demurred  to  the  com- 
plaint Demurrer  was  overruled.  Defend- 
ant excepted  and  appealed. 

J.  W.  Hinsdale  and  Gilliam  &  Gilliam,  for 
appellant    R.  O.  Everett, -for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  The  record  presents  a  number  of  in- 
teresting questions,  some  of  which  are  diffi- 
cult of  solution.  In  the  view  which  we  take 
of  the  appeal,  it  Is  unnecessary  to  discuss  or 
decide  them.  The  appeal  must  be  disposed 
of  upon  the  defendant's  exception  to  the  re- 
fusal of  his  honor,  Judge  Ward,  to  set  aside 
the  service  of  summons  on  the  Insurance 
Commissioner  and  dismiss  the  action.  It 
will  be  noted  that,  prior  to  Act  1893,  p.  302, 
c  299,  §  8  (Revisal  1905,  8  4806),  there  was  no 
statute  in  this  state  preventing  a  foreign  in- 
surance company  and  the  insured  from  fixing, 
by  agreement,  the  place  of  the  contract  By 
that  statute  it  is  provided  that  "all  contracts 
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of  Insurance,  application  for  which  is  taken 
within  this  state*  shall  be  deemed  to  have 
been  made  within  this  state  and  subject  to 
the  laws  thereof."  That,  in  the  absence  of 
such  a  statute,  the  parties  may  agree  upon 
the  place  of  the  contract,  is  well  settled.  22 
Am.  &  Eng.  Enc.  1325.  Therefore  the  poli- 
cy, by  its  express  terms,  is  made  a  New  York 
contract  This  brings  us  to  the  considera- 
tion of  the  effect  upon  plaintiff's  right  to 
bring  the  defendant  into  court  by  serving 
summons  on  the  Commissioner  of  Insurance 
after  the  revocation  of  the  power  of  attor- 
ney. Act  1899.  p.  176,  c.  54,  |  62,  subsec.  3 
(Kevisal  1905,  §  4747),  requires  every  foreign 
insurance  company  before  It  shall  be  admit- 
ted to  do  business  in  this  state  to  file  In  the 
o£9ce  of  the  Insurance  Commissioner  "an 
instrument  appointing  him  and  his  successor 
its  true  and  lawful  attorney,  upon  whom  all 
lawful  process  in  any  action  against  it  ma:^ 
be  served,"  and  further  providing  that  **the 
authority  thereof  shall  continue  in  force  Ir- 
revocable as  long  as  any  liability  of  the  com- 
pany remains  outstanding  in  this  state." 

The  defendant,  conceding  the  full  force  of 
this  provision  in  the  statute,  as  construed 
by  this  court  in  Biggs  v.  Insurance  Co.,  128 
N.  C.  5,  37  S.  E.  955,  and  Moore  v.  Ina  Co., 
129  N.  C.  33,  39  S.  B.  637,  insists  that,  as 
against  the  plaintiff,  a  resident  and  citizen 
of  the  state  of  Virginia,  suing  upon  a  New 
York  contract,  the  limitation  upon  the  pow- 
er of  the  company  to  revoke  the  power  of  at- 
torney does  not  apply.  The  point  has  been 
ruled  in  accordance  with  defendant's  con« 
tentlon  in  Hunter  v.  Ins.  Co.,  184  N.  Y.  136, 
76  N.  E.  1072.  Mr.  Justice  Hiscock,  discuss- 
ing the  language  of  our  statute,  says :  "Stat- 
utes requiring  the  execution  of  some  such 
agreement  by  foreign  corporations  as  is  in- 
voked against  the  defendant  here  have  al- 
ways been  regarded  as  primarily  designed 
for  the  protection  of  the  citizens  of  the  state 
enacting  the  legislation  and  who  might  ac- 
quire rights  under  contracts  executed  with 
them,  or  for  their  benefit,  while  they  were 
Buch  citizens."  The  learned  justice,  speak- 
ing of  citizens  of  other  states,  says:  'They 
are  not  of  the  class  for  whose  protection  it 
was  originally  executed.  They  have  not  ac- 
quired any  rights  upon  the  faith  of  it"  The 
contract  of  insurance  being  a  New  York  con< 
tract,  the  plaintiff  a  resident  of  Virginia,  we 
ilo  not  think  that  he,  or  his  cause  of  action, 
comes  within  either  the  language  or  spirit 
of  the  portion  of  the  statute  which  limits  the 
power  of  the  company  to  revoke  its  power 
of  attorney.  This  view  Is  not  In  confilct 
with  the  right  secured  to  every  citizen  of 
any  of  the  states  to  sue  In  the  courts  of  this 
state  upon  any  cause  of  action  he  may  have 
against  defendant  whether  a  resident  of 
this  state  or  not,  provided  he  finds  the  de- 
fendant In  the  state  and  has  valid  service  of 
process.  The  Legislature  of  this  state  has 
the  undoubted  power  to  prescribe  the  terms 
upon  which  foreign  corporations  may  come 


into  the  state  and  to  pass  statutes  for  the 
protection  of  its  own  citizens  doing  business 
with  It  This  Is  no  discrimination  against 
residents  of  other  states.  It  is  a  question  of 
procedure  always  subject  to  legislative  con- 
trol, provided  it  does  not  violate  any  consti- 
tutional rights  of  the  citizen.  Except  for 
the  purpose  stated  In  the  statute,  the  de* 
fendant  had  a  right,  at  any  time,  to  with- 
draw from  the  state  and  cancel  Its  power  of 
attorney  to  the  commissioner.  Plaintiff  is 
not  within  the  restrictive  language  of  the 
statute  in  that  respect.  The  couH  erred  in 
refusing  the  motion.  This  will  be  certified 
to  the  superior  court  of  Martin,  to  the  end 
that  the  defendant  may  have  Judgment  hi  ac- 
cordance with  Its  motion,  and  the  action 
be  dismissed. 
Reversed. 


(78  S.  C.  286) 

STATE  ex   rel.   LYON,  Atty.   Gen..  ▼.   RID- 
DOCK  et  al. 

(Supreme  Court  of  South  Carolina.    Sept.  28, 
1907.) 

Courts  —  Supbemb  Coubt  —  Original  Juris- 
diction—Subject- Maiteb. 

The  Supreme  Court  has  original  jurisdic- 
tion of  the  subject-matter  of  a  suit  by  the  staf/j 
on  the  relation  of  the  Attorney  General  to  re- 
strain persons  from  using  premises  as  a  place 
for  the  sale  of  intoxicating  liquors  not  tested 
and  found  pure  as  provided  by  law. 

Suit  by  the  state,  on  the  relation  of  J. 
Fraser  Lyon,  Attorney  General,  against  B.  J. 
Riddock  and  another,  partners  doing  busi- 
ness as  Riddock  &  Byrnes,  and  others.  De- 
cree entered  as  prayed  for. 

Lyon,  Atty  Gen.,  and  De  Bruhl,  Asst  Atty. 
Gen.,  for  petitioner.  T.  Moultrie  Mordecal, 
for  respondents. 

GARY,  A.  J.  On  hearing  the  complaint  and 
affidavits  in  the  above-stated  case,  it  is  or- 
dered that  the  respondents,  E^  J.  Riddock, 
William  Byrnes,  £.  W.  Blitch,  and  Charles- 
ton Consolidated  Railway,  Gas  &  Electric 
Company,  show  cause  before  the  Supreme 
Court  at  Oolumbla,  S.  C,  on  the  28th  day 
of  September,  1907,  at  11  o'clock  in  the  fore- 
noon, or  as  soon  thereafter  as  counsel  can 
be  heard,  why  an  injunction  should  not  be 
issued  restraining  you  and  each  of  you  from 
selling  or  dispensing  In  any  manner  alcoholic 
liquors  and  beverages  not  having  been  tested 
and  found  pure  and  free  from  poisonous  and 
deleterious  matters,  as  provided  by  law, 
upon  the  property  belonging  to  the  Charles- 
ton Consolidated  Railway,  Gas  &  Electric 
Company,  located  on  the  Isle  of  Palms,  in 
the  county  of  Charleston,  and  used  as  a  hotel, 
pavilion,  and  general  pleasure  resort,  and 
commonly  known  as  the  "Isle  of  Palms"; 
that  you  also  show  cause  why  an  injunction 
should  not  be  issued  restraining  you  from 
permitting  persons  to  resort  to  the  premises 
herein  described  for  the  purpose  of  drinking 
alcoholic  liquors  or  beverages.     And  it  is 
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further  ordered  that  the  said  respondents, 
their  agents,  and  servants  be  in  the  meantime 
restrained  and  are  hereby  forbidden  to  suffer 
or  commit  any  of  said  acts  until  the  further 
order  of  this  court.  It  is  further  ordered  that 
the  respondents  shall  In  the  meantime  have 
the  right  to  apply  to  me  upon  giving  the  At- 
torney General  four  days'  notice  to  set  aside 
the  restraining  portion  of  this  order.  It  is 
further  ordered  that  this  original  order  be  ex- 
hibited to  the  respondents,  and  that  copies  of 
the  petitloji,  affidavits,  and  of  this  order 
be  served  upon  them. 

PER  CURIAM.  This  cause  coming  on  to 
be  heard,  the  respondents  made  a  special  ap- 
pearance and  motion  to  dismiss.  After  hear- 
ing argument,  it  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  this  court  has  Juris- 
diction of  the  subject-matter  and  parties 
hereto,  and  the  motion  of  the  respondents  Is 
overruled-  It  having  been  ordered  by  the 
court  that  the  respondents  should  answer  to 
the  rule  on  the  merits,  counsel  for  respond- 
ents having  stated  to  the  court  that  under 
advice  of  counsel  respondents  would  not 
answer,  the  Attorney  General  then  moving 
for  a  writ  of  perpetual  injunction  against  the 
respondents,  now,  on  motion  of  the  Attorney 
General,  it  Is  ordered  that  the  respondents, 
E.  J.  Rlddock,  Wm.  Byrnes,  E.  W.  Blitch,  and 
Charleston  Consolidated  Railway,  Gas  & 
Electric  Company,  and  their  officers,  agents, 
servants,  successors,  and  assigns,  be,  and 
they  are  hereby,  perpetually  restrained  and 
enjoined  from  using,  or  permitting  to  be  used, 
the  said  premises  described  in  the  petition 
herein,  being  certain  property  on  the  Isle  of 
Palms,  in  the  county  of  Charleston,  in  this 
state,  commonly  known  as  the  "Isle  of 
Palms,*'  being  a  hotel  and  general  pleasure 
resort,  and  having  therein  a  pavilion  and  an 
apartment  designated  "clubroom,"  as  a 
place  where  alcoholic  liquors  and  beverages, 
not  having  been  tested  and  found  to  be  pure 
and  free  from  poisonous  and  deleterious 
matters  are  sold,  or  dispensed  in  any  manner, 
and  from  keeping,  using,  and  maintaining,  or 
permitting  to  be  used,  kept  or  maintained,  the 
said  premises  above  described  as  a  place 
where  persons  are  permitted  to  resort  for  the 
purpose  of  drinking  alcoholic  liquors  and 
beverages.  It  is  further  ordered  that  this 
original  order  be  exhibited  to  each  of  the  re- 
spondents, and  that  certified  copies  thereof  be 
served  upon  respondents.  It  is  further  or- 
dered that  a  certified  copy  of  this  order  be 
filed  with  the  clerk  of  court  of  Charleston 
county. 


tf8  S.  C.  178) 

FRANCIS  et  al.  v.  FRANCIS  et  al. 

(Supreme  Court  of  South  Carolina.    Sept  17, 
1907.) 

1.  MoRTGAQES— Absolute  Conveyances. 

Whether  a  conveyance  of  land  with  an 
agreement  to  reconvey  on  payment  of  a  debt 
constitutes   a  mortgage   or  a   conditional   sale 


depends  largely  on  whether  the  debt  continued 
or  was  discharged  by  the  conveyance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  |  5.] 

2.  Same— CoNSTBUcnoN. 

An  agreement  to  reconvey  land  on  condi- 
tion that,  if  the  grantor  or  his  heirs  shonld  pay 
the  grantee  $140,  with  interest  at  7  per  cent 
per  annum,  with  any  amount  that  the  grantor 
might  be  indebted  to  the  grantee,  on  or  before 
January  1,  1875,  etc.,  showed  the  continued  ex- 
istence of  a  debt  to  be  paid  as  the  condition  of 
reconveyance,  and  warranted  the  inference  that 
the  deed  and  agreement  to  reconvey  constituted 
a  mortgage  as  between  the  original  parties  from 
the  time  they  were  executed. 

[Ed.  Note.— -For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  8  108.] 

3.  Same— Record— Notice. 

Whether  a  deed,  with  a  contract  to  reconvey 
on  payment  of  a  debt,  constituted  a  mortgage 
or  was  of  the  nature  of  a  mortgage,  it  was  an 
instrument  required  to  be  recorded,  so  as  to 
affect  rights  of  subsequent  creditors  or  purchas- 
ers, bv  Civ.  Code  1902,  §  2456;  and,  having 
been  duly  recorded,  subsequent  purchasers  were 
charged  with  notice  of  the  equities  of  the  gran- 
tor and  his  heirs  to  redeem  or  compel  perform- 
ance of  the  contract  to  reconvey. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  §  393.] 

4.  SUBBOGATION— M0BT6A6EB8  IN  POSSESSION 

—Conveyance  op  Land. 

Grantees  of  a  mortgagee  in  possession^ 
though  affected  with  record  notice  of  the  rights 
of  the  mortgagor's  heirs  to  redeem,  are  aubro- 
gated  to  all  the  rights  of  their  grantor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Subrogation,  §  33.] 

5.  Sake— MoBTGAGEE  in   Possession— Right 
TO  Redeem. 

Act  1791  provided  that  no  mortgagee 
should  maintain  any  possessory  action  for  the 
real  estate  mortgaged,  even  after  default  pro- 
vided that  nothing  therein  contained  shonld  ex- 
tend to  any  suit  or  action  pending,  nor  when 
the  mortgagor  should  be  out  of  possession,  etc. 
Held  that  where  mortgagees  took  possession  aft- 
er the  repeal  of  the  proviso  of  such  act  by  Act 
Dec.  18,  1879  (17  St  at  Large,  p.  19),  the 
fact  that  the  mortgage  was  executed  nefore  such 
repeal  did  not  affect  the  right,  if  any,  of  the 
heirs  of  the  mortgagor  to  redeem. 
Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County;  D.  B.  Hydrick,  Judge. 

Suit  by  Aaron  Francis  and  others  against 
John  Francis  and  others.  From  a  decree  dis- 
missing the  complaint,  plaintiffs  appeal.  Af- 
firmed. 

WilsoQ  &  Du  Rant,  for  appellants.  Lee  & 
Moise,  for  respondents. 

JONES,  J.  Theplaintiffs,  aspart  of  the  heirs 
at  law  of  Anthony  Francis,  deceased,  brought 
this  action  against  the  other  heirs  at  law  and 
C.  O.  Witte,  Arthur  Lynah,  and  Edward  H. 
Sparlvman  for  the  partition  of  a  certain  tract 
of  land,  which  they  allege  said  Anthony  Fran- 
cis owned  at  the  time  of  his  death,  a  portion  of 
which  is  in  the  possession  of  the  said  C.  O. 
Witte,  Arthur  Lynah,  and  Edward  M.  Spark- 
man,  in  which  they  claim  some  Interest  as 
trustees.  The  defendants  C.  O.  Witte,  Ar- 
thur Lynah,  and  Edward  H.  Sparkman,  as 
trustees,  answered,  denying  the  allegations 
of  the  complaint,  except  that  they  were  in 
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possession,  alleged  ownership  of  the  premises 
described  in  fee  simple,  pleaded  the  statute 
of  limitations,  and,  further  answering,  set 
up  the  defense  of  purchasers  from  G.  E.  Salin- 
as and  others  for  value  without  notice  of 
any  existing  equities  In  favor  of  the  late  An- 
thony Francis,  or  of  his  heirs  at  law,  In  or 
to  said  premises,  and  that  their  grantors,  G. 
E.  Salinas  and  others,  were  likewise  pur- 
chasers for  value  without  notice  of  the  said 
existing  equities.  The  pleadings  having 
raised  the  issue  of  title,  trial  was  begun  be- 
fore a  Jury.  It  appears  that  the  tract  of 
land  in  question  was  conveyed  to  Anthony 
Francis  by  deed  dated  December  5,  1872,  and 
it  was  conveyed  by  Francis  to  Louis  Loyns 
by  deed  absolute  In  form,  dated  December 
30,  1873;  that  the  said  Francis  was  in  pos- 
session until  his  death  in  1876,  and  his  heirs 
at  law  until  1883  or  1884,  when  Louis  Loyns 
went  into  possession.  The  land  in  question 
was  mortgaged  by  Louis  Loyns  to  A.  J.  Salin- 
as &  Sons  January  29,  1891,  was  sold  under 
foreclosure  proceedings  to  G.  Edward  Salinas 
March  7,  1892,  and  was  conveyed  by  deed  of 
trust  dated  January  15,  1905.  to  C.  O.  Witte, 
Arthur  Lynah,  and  Edward  H.  Sparkman, 
trustee&  Plaintiff  offered  in  evidence  bond 
for  title  by  Loyns  to  Francis,  bearing  same 
date  as  conveyance  to  Loyns,  and  sought  to 
show  that  these  papers  were  intended  as  a 
mortgage,  and  also  offered  testimony  to 
show  admissions  by  Loyns  of  payment  before 
he  took  possession  and  during  the  lifetime 
of  Francis.  This  testimony  was  received  sub- 
ject to  objection,  and  was  afterwards  ruled 
out  as  Incompetent  under  the  pleadings,  and 
this  ruling  is  the  basis  of  the  second,  third, 
and  fourth  exceptions.  At  the  close  of  plain  • 
tiff's  testimony  defendant's  attorney  moved 
for  a  direction  of.  verdict  "on  the  ground 
that,  the  heirs  of  Anthony  Francis  having 
shown  title  out  of  their  ancestor  and  traced 
title  into  the  defendants  Witte,  Sparkman, 
and  Lynah,  they  occupied  the  position  of 
mortgagees  in  possession  and  cannot  be  dis- 
turbed, unless  It  could  be  shown  that  the 
mortgage  was  paid  before  the  original  mort- 
gagee went  into  possession  of  the  land.'* .  The 
court  haying  held  that  the  declarations  of 
Louis  Loyns,  said  to  have  been  made  in  1875, 
as  to  payment  of  the  debt  due  Loyns  before 
possession  was  taken  by  him,  are  not  compe* 
tent  or  admissible  against  defendants  G.  O. 
Witte,  Arthur  Lynah,  and  Edward  Sparkman, 
under  the  pleadings  in  this  action,  concluded 
there  was  no  competent  evidence  to  submit  to 
the  Jury,  and  dismissed  the  complaint,  from 
which  plaintiffs  appeal. 

The  first  exception  makes  the  point  that 
the  court  erred  in  deciding  that  defendants 
Witte,  Lynah,  and  Sparkman  occupied  the 
position  of  mortgagees  in  possession.  The 
ruling  is  correct,  if  the  deed  of  Francis  to 
Loyns  and  the  collateral  agreement  to  recon- 
vey  by  Loyns  to  Francis  constitute  It  mort- 
gage, and  if  Witte,  Lynah,  and  Sparlmian 
are  subject  to  the  equities  existing  between 


the  original  parties.  Whether  such  a  trans* 
action  is  a  mortgage  or  a  conditional  sale 
must  be  determined  by  the  intent  of  the  par- 
ties, as  clearly  established  by  the  attending 
facts  and  circumstances.  The  most  general 
test  is  wliether  the  debt  continued  or  was 
discharged  by  the  conveyance.  Watkins  v. 
Williams,  123  N.  G.  170,  31  S.  E.  388;  Keithly 
y.  Wood,  151  111.  566,  38  N.  B.  149,  42  Am. 
St  Rep.  265;  1  Jones  on  Mortgages,  §  267; 
Pom.  Eq.  Jur  |  1195.  The  agreement  to  re- 
convey  in  this  case  was  upon  condition  that 
**it  the  said  Anthony  Francis,  or  his  heirs, 
shall  well  and  truly  pay  me  the  above  sum  of 
$140,  with  Interest  at  7  per  cent  per  annum, 
with  any  amount  that  the  said  Anthony  Fran- 
cis may  be  indebted  to  me  by  open  account 
or  otherwise  on  or  before  the  1st  day  of  Jan- 
uary, 1875,  then  and  in  that  case  to  recon- 
yey  to  him  the  eald  tract  of  land  described 
above."  This  recital  shows  the  continued 
existence  of  a  debt  to  be  paid  as  a  condition 
of  reconveyance,  and,  Independent  of  the  pa- 
rol testimony  submitted,  warranted  the  view 
that  the  deed  and  agreement  to  reconvey  con- 
stituted a  mortgage  as  between  the  original 
parties  at  the  time  for  their  execution.  Be- 
ing a  mortgage  or  in  the  nature  of  a  mort- 
gage, the  instruments  were  such  as  are  re- 
quired to  be  recorded,  so  as  to  affect  the 
rights  of  subsequent  creditors  or  purchasers, 
under  section  2456,  vol.  1,  Giv.  Gode  1902 ;  and 
having  been  duly  recorded,  the  respondents  in 
a  proper  case  made  might  be  held  affected 
with  notice  of  whatever  equity  Francis  and 
his  heirs  at  law  may  have  to  redeem  or  com- 
pel performance  of  contract  to  reconvey,  sub- 
ject of  course,  to  any  proper  defense. 

Assuming,  then,  that  respondents  are  in 
possession  affected  with  notice,  they  would  be 
subrogated  to  all  the  rights  of  their  grantor, 
Loyns,  as  mortgagees  in  possession.  Loyns 
took  possession  of  the  land  in  1884  or  1885, 
after  the  repeal  of  the  proviso  of  the  act  of 
1791  by  statute  of  December  18,  1879  (17  St 
at  Large,  p.  19),  and  the  fact  that  the  mort- 
gage was  executed  before  said  repeal  would 
not  operate  to  prevent  the  right,  if  any,  of 
the  heirs  of  Francis  to  redeem.  Sims  v. 
Steadman,  62  S.  G.  304,  40  S.  E.  677.  A 
mortgagee  in  lawful  possession  Is  entitled  to 
retain  possession  against  the  mortgagor  until 
It  is  shown  under  proper  pleadings  and  proof 
that  the  debt  has  been  paid.  Gooke,  Adm'r, 
V.  Gooper,  18  Or.  142,  22  Pac.  945,  7  L.  R.  A. 
273,  17  Am.  St  Rep.  709,  and  cases  cited  in 
note  at  page  276  of  7  L.  R  A.;  Kelso  v.  Nor- 
ton, 65  Kan.  778,  70  Pac.  896,  93  Am.  St  Rep. 
308.  The  complaint  however,  contains  no 
allegations  that  the  papers  in  question  con- 
stitute a  mortgage,  nor  that  said  mortgage 
had  been  paid,  nor  that  the  conditions  of  the 
contract  to  reconvey  had  been  perform^, 
nor  that  respondents  are  in  possession  with 
notice  of  appellants'  equity;  and  the  court 
was  not  called  upon  to  consider  whether  any 
amendment  to  the  complaint  could  or  should 
be  made  to  this  end.    The  action  being  for 
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partition,  and  under  the  issue  of  paramount 
title  in  respondents*  the  appellants  haying 
shown  lawful  possession  in  req;>ondents,  it 
was  not  error  to  dismiss  the  complaint 
Shiver  v.  Arthur,  54  S.  O.  1S4,  32  S.  E.  310; 
Miller  v.  Price,  66  S.  G.  85,  44  S.  E.  584. 

In  Tiew  of  the  character  of  the  action  as 
disclosed  by  the  pleadings,  it  must  also  fol- 
low that  no  error  was  committed  in  excluding 
the  testimony  sought  to  be  introduced,  and 
in  holding  that  there  was  no  competent 
testimony  to  sustain  the  action. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

WOODS,  J.  (dissenting).  I  am  unable  to 
resist  the  conclusion  that  in  the  opinion  of 
the  court  too  much  importance  is  attached 
to  the  form  of  the  action.  The  deed  from 
Francis  to  Loyns  and  the  obligation  of  Loyns 
to  reconvey,  taken  together,  constituted  a 
mortgage,  or  at  least  a  contract  in  the  nature 
of  a  mortgage.  These  papers  having  been 
duly  recorded,  all  subsequent  purchasers 
from  Loyns  were  charged  with  notice  of  them 
and  their  legal  effect  If  the  debt  was  paid 
before  Loyns,  the  original  mortgagee,  took 
possession,  then  there  was  no  debt  and  no 
mortgage  when  Salinas  and  his  grantees, 
Witte,  Lynah,  and  Sparkman,  took  posses- 
sion, and  they  could  not  hold  as  mortgagees 
in  possession  against  the  plaintiffs.  Evidence 
of  payment  in  full  of  the  mortgage  debt  to 
Loyns  was  therefore  competent  to  show  there 
was  no  mortgage,  and  hence  no  mortgagees 
in  possession.  One  of  the  witnesses  testified 
Francis,  the  mortgagor,  and  Loyns,  the  mort- 
gagee, had  made  a  full  settlement;  Loyns 
saying  to  Francis:  'That  Is  all  right  Gome 
back  Monday  and  get  your  papers."  If  the 
mortgage  was  paid,  then  the  plaintlfTs  as 
heirs  of  the  mortgagor  out  of  possession 
were  entitled  to  recover  the  possession  from 
the  defendants  unlawfully  holding  posses- 
sion under  a  mortgage  no  longer  having  any 
existence.  The  fact  that  the  mortgage  con- 
sisted of  two  papers,  the  deed  to  the  mort- 
gage absolute  in  form  and  the  separate  agree- 
ment of  the  mortgagee  to  reconvey,  instead 
of  the  usual  single  paper  In  form  an  absolute 
conveyance  with  the  condition  of  becoming  a 
nullity  on  payment,  should  make  no  differ- 
ence. McGreary  v.  Goggeshall,  74  S.  G.  55, 
53  S.  E.  978,  7  L.  R.  A.  (N.  S.)  433. 

For  these  reasons,  I  think  the  evidence  as 
to  the  payment  of  the  debt  to  Loyns  was 
competent,  and  the  circuit  judge  was  in  er- 
ror in  directing  a  verdict  for  the  defendants. 


(78  S.  C.  200) 
BROOKE   V.   LAURENS   MILLING   CO. 
(Supreme  Court  of  South  Carolina.    Sept  18, 
1907. 

1.  Sales— Quality— Inspection— Decision  of 
Inspector. 

Where  a  coDtract  for  the  sale  of  No.  2 
white  corn  provided  that  a  certain  public  ele- 
vator  grade   should   be   accepted   as   final,   the 


buyer  was  absolutely  bound  to  accept  com  ten- 
dered under  the  contract  which  had  been  in- 
spected and  passed  as  "standard  No.  2  white" 
by  the  public  elevator,  when  the  grading  was 
done  in  the  exercise  of  an  honest  judgment. 

2.  Same— Acceptance— Infebiobitt  of  Qual- 
ity—Waiver. 

Where  defendant  accepted  certain  com  de- 
livered under  a  contract  of  sale,  he  thereby 
waived  the  right  to  claim  that  the  com  was  in- 
ferior in  quality;  the  inferior!^,  if  any,  being 
obvious,  and  not  latent. 

[Ed.  Note.— «For  cases  in  point,  see  Cent.  Dig. 
vol.  4a,   Sales,  S  460.] 

3.  SAH1&— Bbeach  of  Contract— Resa%<e. 

Where  a  contract  for  the  sale  of  com  pro- 
vided that  in  case  of  the  buyer's  breach  the  seller 
might  sell  the  com  for  the  buyer's  account,  the 
seller,  on  the  buyer's  breach,  though  entitled  to 
sell  the  com  without  waiting  for  the  time  agreed 
on  for  delivery  of  all  the  installments  under  the 
contract  to  arrive,  could  not  recover  the  differ- 
ence between  the  contract  price  and  the  nuirlcet 
price  on  the  day  or  days  appointed  for  per- 
formance. 

'  [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §  924.] 

4.  Same— Pbiob  Sale— Mabket  Price. 
Where,  on  defendant's  breach  of  a  contract 

to  purchase  certain  com  from  plaintiff,  plaintiff 
immediately  sold  the  com  before  the  time  fixed 
for  acceptance  under  the  contract,  neither  the 
amount  realized  at  such  resale  nor  the  market 
price  on  the  day  of  the  sale  was  material  in 
an  action  by  plaintiff  for  defendant's  breach  of 
contract 

[Ed.  Note.— *For  cases  in  point,  see  Cent.  Di^ 
vol.  43,  Sales,  §  924.] 

5.  Same— Guaranty  of  Pbice. 

Where  a  contract  for  the  sale  of  com  pro- 
vided that,  in  case  of  the  buyer's  breach,  the 
seller  should  sell  the  com  for  the  buyer's  ac- 
count, such  contract,  if  construed  to  authorise 
a  sale  on  the  buyer's  breach  before  the  deliv- 
ery date,  did  not  operate  as  an  implied  guaranty 
by  the  seller  of  the  market  price  on  the  day  of 
such  resale. 

Appeal  from  Common  Pleas  Glrcalt  Conrt 
of  Laurens  County;    R.  O.  Purdy,  Judge. 

Action  by  George  W.  Brooke  against  the 
Laurens  Milling  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Dial  &  Todd  and  F.  P.  McGowan,  for  ap- 
pellant Simpson,  Cooper  &  Babb,  for  re- 
spondent 

WOODS,  J.  The  plaintiff  and  defendant 
in  January,  1904,  made  a  contract  in  writ- 
ing, by  which  it  was  agreed  plaintiff  should 
sell  and  deliver  to  defendant,  at  specified 
times,  "9,G00  bushels  bulk  No.  2  white  com," 
and  defendant  should  pay  for  the  com  in 
specific  installments.  The  contract  was  in 
these  words:  "This  wltnesseth  that  George 
W.  Brooke,  of  Atlanta,  Ga.,  has  this  day 
sold  to  Laurens  Milling  Co.,  of  Laurens,  S. 
C,  9,600  bushels  bulk  No.  2  white  com,  at 

per  bushel  delivered  at  Laurens,  S. 

C.  Said  com  to  be  stored  with  the  Steel 
Elevator  and  Storage  Co.,  of  West  Nashville, 
Tenn.,  and  carrying  charges  of  1  cent  per 
bushel  per  month,  or  fraction  of  a  month, 
are  to  be  paid  by  said  Laurens  Milling  Co., 
in  addition  to  the  above  price,  beginning 
April    Ist,    1904.    Delivery   is   to   be    made 
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within  16  days  after  receipt  by  said  Brooke 
of  order  therefor  by  said  Laurens  Milling 
Co.,  provided,  however,  that  if  failure  to  de- 
liver within  the  usual  time  is  occasioned  by 
failure  of  the  railroads  to  furnish  cars  there- 
for, or  transport  same,  shall  not  be  charge- 
able to  said  Brooke.  Title  to  said  com  shall 
pass  on  delivery  hereunder.  West  Nashville 
Public  Elevator  weights  and  grades  to  be  ac- 
cepted as  final.  Said  Laurens  Milling  Co. 
has  paid  to  said  Brooke  a  margin  of  10  cents 
per  bushel  on  said  corn  by  notes  of  $960.00, 
June  1st,  1904;    July  1st,  1904,  payable  at 

the of ,  which  amount  of  said 

notes  is  to  be  deducted  from  the  last  invoice 
when  the  grain  is  shipped,  or  to  such  amount 
as  will  balance  the  account,  and  it  is  agreed 
If  said  Laurens  Milling  Company  does  not 
order  out  said  corn  as  per  these  terms  of 
contract,  said  Brooke  may  at  his  option  sell 
said  grain  for  account  of  said  Laurens  Mill- 
ing Co.  Shipments  to  be  made  as  per  mem- 
orandum on  back  of  this  sheet."  Indorsed 
on  it  was  the  following  memorandum : 

2.400  bU8.  No.  2  white  corn  to  be  shipped  March... 6S9& 

1  car  March  Ut. 

1    "        ••      15th    68% 

1    "        "       20th. 
2,400  bus.  No.  2  white  com  to  be  shipped  April... 69% 

1  car  AprU  Ist 

1    "       "     16th    69% 

1    "       "     20th. 
2,400  boa.  No.  2  white  corn  to  be  shipped  May.... 70% 

1  car  May  1st. 

1    ••      ••     16th    70% 

2,400  bus.  No.  2  white  corn  to  be  shipped  June... 71% 

1  car  June  Ist 

1    ••       ••     15th   71% 

1    ••        •     20th. 

The  defendant  accepted  and  paid  for  two 
car  loads  of  the  com,  but  refused  to  accept 
two  other  car  loads  which  reached  Laurens, 
the  designated  place  of  delivery,  on  the 
grotmd  that  It  wtis  not  up  to  grade;  and 
notified  the  plaintiff  not  to  ship  the  remain- 
der. Thereupon  the  plaintiff  sold  the  corn, 
and  brought  this  action  for  the  difference  be- 
tween the  contract  price  and  the  price  realiz- 
ed on  the  resale.  The  substance  of  the  de- 
fense is  contained  in  this  sentence  of  the  an- 
swer: "That,  Instead  of  shipping  the  com 
of  the  quality  stipulated  in  the  contract,  the 
plaintiff  fraudulently  shipped  com  to  the  de- 
fendant that  was  damaged,  musty,  and  mil- 
dewed and  very  inferior  in  all  respects  to 
No.  2  white  com,  and  was  unfit  for  use,  and 
this  defendant  could  not  use'the  same  in  its 
business,  and  upon  the  arrival  of  this  com 
at  Laurens  the  defendant  declined  to  receive 
the  same,  and  inmiediately  so  notified  the 

plaintiff  on  the day  of  ,  1904, 

and  demanded  of  the  plaintiff  the  return  of 
the  notes  given  by  the  defendant  to  the 
plaintiff  under  the  said  contract,  which  de- 
inand  has  never  been  complied  with."  Evi- 
dence was  adduced  tending  to  prove  the  re- 
jected corn  was  heated  and  Inferior  to  No.  2 
grade  when  it  reached  Laurens,  and  there 
was  also  evidence  of  its  liability  to  become 
heated  and  damaged  in  transportation  from 
Nashville,  the  place  of  shipment 

The  provision  of  the  contract  on  which  an 


important  question  made  by  the  appeial  hin- 
ges is  this :  "West  Nashville  public  elevator 
weights  and  grades  to  be  accepted  as  final." 
There  is  no  ambiguity  or  obscurity  in  this 
language.  The  grade  No.  2  white  com  pro- 
vided for  in  the  contract  is  a  grade  of  uni- 
versal trade  recognition.  It  seems  perfectly 
clear  the  West  Nashville  public  elevator  was 
not  empowered  to  make  a  new  standard  of 
com  grading.  The  general  trade  grading 
was  to  be  the  standard,  but  the  West  Nash- 
ville public  elevator  was  to  inspect  the  com 
tendered  for  the  parties,  and  decide  whether 
it  was  up  to  date  trade  standard  of  No.  2 
white.  The  plaintiff  produced  certificates 
from  M.  L.  Ck>ggins,  grain  inspector  at  the 
West  Nashville  public  elevator,  that  he  had 
inspected  each  of  the  car  loads  of  corn,  and 
that  all  of  them  contained  "com  grade  No. 
2  white";  and  Ck)ggins  confirmed  these  cer- 
tificates by  his  testimony  as  a  witness.  The 
circuit  Judge  submitted  In  his  charge  as  one 
of  the  issues  decisive  of  the  case,  whether  in 
the  opinion  of  the  jury,  as  f6rmed  from  the 
evidence,  the  corn  was  or  was  not  In  fact  of 
No.  2  grade  when  loaded  at  Nashville.  This 
we  think  was  error,  becanse  the  parties 
themselves  had  agreed  in  the  contract  that  • 
the  grading  of  the  elevator  company  should 
be  final.  In  such  case  the  trae  rule  as  fixed 
by  authority,  from  which  we  cad  find  no  dis- 
sent, is  that  the  decision  of  the  arbiter  on 
whom  the  parties  have  agreed  is  conclusive 
when  reached  in  the  exercise  of  his  honest 
judgment  This  rule  was  applied  to  the  de- 
cision of  arbitrators  appointed  by  the  parties 
ifi  Rounds  V.  Aiken  Mfg.  Co.,  58  S.  C.  290, 
36  S.  B.  714,  and  earlier  cases  in  this  state; 
to  the  decision  of  an  engineer  under  a  con- 
tract to  dig  a  well  in  Omaha  v.  Hammond, 
94  U.  8.  98,  24  L.  Ed.  70;  to  that  of  a  meat 
inspector  under  contract  to  deliver  meat  of  a 
certain  grade  in  Nofsinger  v.  Ring,  71  Mo. 
149,  36  Am.  Rep.  456;  to  that  of  architects 
and  engineers  under  contracts  for  the  con- 
struction of  buildings  or  railroads  in  Sween- 
ey V.  U.  S..  109  U.  S.  618,  3  Sup.  Ct  344,  290, 
27  L.  Ed.  1053;  Chicago,  etc.,  R.  R.  Go.  v. 
Price,  138  U.  S.  185, 11  Sup.  Ct  290,  34  L.  Ed. 
917;  Kennedy  v.  Poor,  151  Pa.  472,  25  Atl. 
119;  McAlpine  v.  Trustees,  101  Wis.  468,  78 
N.  W.  173;  Kilgore  v.  N.  W.  T.  Baptist 
Ass'n,  89  Tez«  466,  86  &  W.  145;  Seim 
T.  Krause,  13  S.  D.  530.  83  N.  W.  583;  Bast 
4benn.,  etc.,  Ry.  Co.  v.  Central  L.  ft  M.  Mfg. 
Co.,  95  Tenn.  538,  32  S.  W.  635;  Thompson 
V.  Bradbury,  6  Idaho,  760,  51  Pac  758;  Hot 
Springs  Co.  v.  Maher,  48  Ark.  522,  3  S.  W. 
639.  The  reason  for  holding  the  award  of 
the  arbiter  selected  by  the  parties  final,  when 
reached  in  the  exercise  of  his  honest  judg- 
ment, seems  to  be  at  least  as  strong  as  the 
reason  for  giving  such  effect  to  the  return  of 
commissioners  in  partition.  In  stating  the 
principle  applicable  to  the  returns  of  com- 
missioners the  court  says  in  Aldrich  v.  Aid- 
rich,  75  S.  C.  374,  55  8.  B.  888:  "Even  if  it 
should  be  conceded  that  a  preponderance  of 
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the  evidence  outside  the  report  of  the  com- 
missioners on  the  lands  given  Mrs.  Richard- 
son and  Mrs.  Duncan  was  too  high,  it  was 
proper  to  sustain  the  valuation  made  by  the 
commissioners,  unless  the  court  was  satisfied 
the  valuation  was  so  grossly  incorrect  and 
unequal  as  to  warrant  an  inference  that  the 
commissioners  acted  from  unfair  and  im- 
proper motive.  It  is  a  matter  of  common 
knowledge  that  men  of  experience  may  differ 
as  to  the  value  of  lands.  So  long,  therefore, 
as  the  valuation  by  commissioners  may  be 
accounted  for  on  this  ground,  it  should  be 
sustained;  and  it  is  not  sufficient  to  over- 
throw a  valuation  by  commissioners  merely 
to  show  that  in  the  opinion  of  other  honest 
and  experienced  men  the  true  value  is  high- 
er or  lower  than  that  made  by  commissioners 
under  oath."  There  Is  no  doubt  under  the 
authorities  proof  may  be  made  of  gross  in- 
feriority of  the  work  done,  or  material  used, 
or  goods  delivered,  or  of  gross  over  or  under 
valuation,  because  such  proof  tends  to  show 
that  the  arbiter  agreed  on  did  not  exercise 
his  honest  Judgment,  or  must  have  come  to 
a  different  conclusion.  Nevertheless  the  Is- 
sue always  remains  the  same — did  the  arbi- 
•  ter  exercise  his  honest  judgment,  not  wheth- 
er the  Jury  or  the  witnesses  would  have  come 
to  a  different  conclusion  in  the  exercise  of 
their  Judgm&t  To  give  the  finding  of  the 
arbiter  selected  by  the  parties  less  force 
would  be  to  deny  the  right  of  the  parties  to 
contract.  If,  therefore,  the  inspector  at  the 
West  Nashville  public  elevator  inspected  the 
com,  and  in  the  exercise  of  his  honest  Judg- 
ment graded  it  No.  2  white,  the  plaintiff  wds 
entitled  to  recover,  and  it  was  immaterial 
that  the  Jury  might  have  been  of  the  opinion 
that  the  Judgment  of  the  inspector  was  not 
sound  and  the  corn  was  not,  in  fact,  up  to 
the  grade  No.  2  whita 

The  plaintiff  demurred  to  the  two  counter- 
claims set  up  in  the  answer,  on  the  ground 
that  the  allegations  were  not  sufficient  to 
constitute  counterclaims,  and  the  demurrer 
was  overruled.  The  first  counterclaim  is  as 
follows:  "That  the  defendant  received  and 
used  part  of  the  com  shipped  to  it  by  the 
plaintiff,  and  paid  the  plaintiff  therefor  the 
price  stipulated  in  the  contract,  but  the  same 
was  found  to  be  of  a  very  inferior  quality, 
and  not  No.  2  corn,  and  was  worth  much  less 
than  the  corn  the  plaintiff  contracted  to  de- 
liver to  the  defendant,  to  wit,  the  sum  of 
$297.50."  By  acceptance  of  the  goods,  the 
defendant  waived  the  right  to  allege  infer- 
iority of  quality  which  was  obvious  to  him. 
Woods  V.  Cramer,  d4  S.  C.  616,  13  S.  E.  660; 
Vanderhorst  v.  McTaggart,  2  Bay  (S.  O.)  498; 
Mitchell  V.  McBee,  1  McM.  (S.  C.)  267.  36  Am. 
Dec.  264.  And  there  Is  no  allegation  that 
the  inferiority  was  latent.  In  Ellison  v. 
Johnson,  74  S.  G.  202,  54  S.  E.  202,  5  L.  R.  A. 
(N.  S.)  1161,  the  question  here  made  was 
not  discussed  nor  involved.  The  point  there 
was  the  measure  of  damages  for  breach  of 
warranty  In  the  sale  of  a  quality  of  flour. 


Nothing  was  decided  as  to  the  effect  of  the 
acceptance  of  defective  goods  when  the  de- 
fects were  not  latent,  and  the  goods  open  to 
examination  as  the  corn  was  In  this  case. 
The  demurrer  to  this  counterclaim  should 
have  been  sustained.  On  the  same  point 
there  was  error,  in  the  charge  as  set  out  in 
the  twelfth  exception. 

In  the  complaint  plaintiff  alleges  that 
when  defendant  notified  him  that  it  would 
not  accept  the  remainder  of  the  purchase, 
6,286  bushels,  he  resold  it  as  authorized  by 
the  contract  at  a  net  loss  of  3^  cents  a 
bushel,  aggregating  $204.29.  By  the  second 
counterclaim,  the  defendant  alleges  this  sale 
was  made  at  three  cents  a  bushel  less  than 
the  market  price  at  Laurens  on  the  day  of 
the  sale,  and  asks  Judgment  for  $188.58  on 
this  ground.  To  determine  whether  this 
counterclaim  was  subject  to  demurrer,  it  is 
necessary  to  state  the  rights  of  the  plaintiff 
under  this  clause  of  the  contract:  ''And  it  is 
agreed  if  said  Laurens  Milling  Company  does 
not  order  out  said  corn  as  per  these  terms  of 
contract,  said  Brooke  may  at  his  option,  re- 
sell said  grain  for  account  of  said  Laurens 
Milling  Co."  If  the  defendant,  without  such 
legal  excuse  as  would  release  him  from  the 
contract,  notified  plaintiff  the  remainder  of 
the  com  would  not  be  accepted,  this  gave 
plaintiff  the  right  to  consider  the  contract 
breached  and  to  sue  for  damages  immediate- 
ly, without  waiting  for  the  time  agreed  on 
for  the  delivery  of  all  the  installments  to 
arrive.  Payne  v.  Melton,  67  S.  C.  235,  45  S. 
B.  154;  Ellison  v.  Johnson,  supra;  Hochster 
V.  De  La  Tour,  22  L.  J.  Q.  B.  455,  6  Eng.  Rul. 
Cases,  576;  Roper  v.  Johnson,  23  Eng.  RuL 
Cases,  545,  and  note;  Roehm  v.  Horst,  178  U. 
S.  1,  20  Sup.  Ct.  780,  44  L.  Ed.  953;  24  Cyc. 
1124;  94  Am.  St  Rep.  120,  note. 

The  damages  in  such  case  are  to  be  esti- 
mated as  of  the  date  when  the  contract  was 
to  be  performed,  not  the  date  of  the  repudia- 
tion. The  rule  is  thus  stated  in  Roper  v. 
Johnson,  supra:  "The  general  rule  as  to 
damages  for  the  breach  of  a  contract  Is  that 
the  plaintiff  is  to  be  compensated  for  the 
difference  of  his  position  from  what  it  would 
have  been  if  the  contract  had  been  perform- 
ed. In  the  ordinary  case  of  a  contract  to  de- 
liver marketable  goods  on  a  given  day,  the 
measure  of  damages  would  be  the  difference 
between  the  contract  price  and  the  market 
price  on  that  day.  Now,  although  the  plain- 
tiff may  treat  the  refusal  of  the  defendant 
to  accept  or  deliver  the  goods  before  the  day 
for  performance  as  a  breach,  it  by  no  means 
follows  that  the  damages  are  to  be  the  dif- 
ference between  the  contract  price  and  the 
market  price  on  the  day  of  the  breach.  It 
appears  to  me  that  what  is  laid  down  by 
Cockburn,  C.  J.,  in  Frost  v.  Knight,,  in  the 
Exchequer  Chamber,  L.  R.  7  Ex.  Ill,  involves 
the  very  distinction  which  I  am  endeavoring 
to  lay  down,  viz.,  that  the  election  to  take 
advantage  of  the  repudiation  of  the  contract 
goes  only  to  the  question  of  breach,  and  not 
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to  the  qneBtion  of  damages;  and  that,  when 
jrou  come  to  estimate  the  damages,  it  most 
l>e  by  the  difference  between  the  contract 
price  and  the  market  price  at  the  day  ov 
days  appointed  for  performance,  and  not  at 
the  time  of  breach."  After  full  discussion  the 
Supreme  Court  of  the  United  States  adopted 
this  Tiew  in  Roehm  t.  ^or8t,  supra,  and  it 
Is  now  generally  accepted  in  this  country. 
ESvldently,  if  the  trial  takes  place  before  the 
time  for  performance  has  arrived,  there  is 
difficulty  in  estimating  with  precision  the 
loss  of  the  plaintiff  on  the  day  of  perform- 
ance yet  in  the  future.  The  difference  in  the 
market  price  on  the  day  of  performance  and 
the  price  fixed  in  the  contract  is  not  avail- 
able as  a  measure,  because  it  is  impossible  to 
know  the  future  market  price;  In  the  case 
last  cited  Chief  Justice  Fuller  thus  states  the 
principle  on  which  the  damages  in  such  cir- 
•  cumstances  are  to  be  estimated:  "As  to  the 
question  of  damages,  if  the  question  is  not 
premature,  the  rule  is  applicable  that  plain- 
tiff is  entitled  to  compensation  based,  as  far 
as  possible,  on  the  ascertainment  of  what  he 
would  have  suffered  by  the  continued  breach 
of  the  other  party  down  to  the  time  of  com- 
plete performance,  less  any  abatement  by 
reason  of  circumstances  of  which  he  ought 
to  have  availed  himself."  This .  difficulty, 
however,  is  not  present  here,  because  the 
time  fixed  by  the  contract  for  delivery  had 
arrived  before  the  trial.  If  the  time  of  de- 
livery arrives  before  the  trial,  the  general 
rule  that  the  measure  of  damages  is  the  dif- 
ference between  the  contract  price  and  the 
market  price  at  the  time  the  goods  ought  to 
have  been  accepted  by  the  purchaser  is  ap- 
plicable. This  is  the  rule  here.  The  plain- 
tiff, it  is  true,  had  the  option  to  resell  the 
corn  for  defendant's  account;  but,  according 
to  the  principle  laid  down  in  the  numerous 
cases  above  cited,  he  could  not  charge  the 
defendant  with  a  loss  on  a  resale  made  be- 
fore the  time  specified  in  the  contract  for  de- 
livery. The  contract  only  gave  the  plaintiff 
the  option  to  substitute  for  the  market  price 
on  the  day  appointed  for  performance  the 
price  realised  by  a  resale  on  that  day.  There- 
fore, while  the  plaintiff  under  his  option 
could  hold  the  com  and  resell  it  at  the  time 
fixed  for  acceptance  or  not,  as  he  saw  fit,  the 
defendant  was  in  nowise  bound  by  the  re- 
sult of  a  resale  made  before  the  day  fixed  for 
performance.  The  resale  by  the  plaintiff 
was  of  no  effect,  and  his  option  to  resell  on 
the  arrival  of  the  day  fixed  for  performance 
of  the  contract  by  defendant  remains  unex- 
ercised. The  measure  of  the  damages,  there- 
fore, would  be  the  difference  between  the 
market  price  of  the  corn  on  the  day  the  con- 
tract contemplated  the  acceptance  of  the  com 
by  the  defendant  and  the  price  which  the  de- 
fendant contracted  to  pay. 

The  second  counterclaim  is  for  the  differ- 
ence between  the  price  of  6,286  bushels  of 
com  realized  by  the  resale,  made  before  the 
tin«e  for  delivery,  and  the  market  value  on  the 


day  of  the  resale.  If  the  defendant  breach- 
ed the  contract  and  threw  the  com  on  the 
plaintiff's  hands,  then,  as  we  have  seen,  he 
is  liable  for  the  contract  price  less  the  mar- 
ket value  of  the  com  on  the  day  it  was  to  be 
delivered.  The  plaintiff  having  sold  the 
6,286  bushels  before  the  time  fixed  for  ac- 
ceptance, neither  the  amount  realized  at  this 
resale  nor  the  market  price  on  the  day  of  re- 
sale enter  into  the  case.  For  these  reasons, 
the  demurrer  to  the  second  counterclaim  also 
should  have  been  sustained. 

The  complaint  alleges  in  effect  a  breach  of 
the  coxftract  by  defendant  in  refusing  to  pay 
for  so  much  of  the  corn  as  was  shipped  and 
accepted,  in  refusing  to  accept  and  pay  for  so 
much  of  the  corn  as  was  shipped  to  defend- 
ant and  refused  after  it  reached  Laurens,  and 
in  notifying  plaintiff  by  letter  it  would  refuse 
to  receive  or  pay  for  the  6,286  bushels  un- 
shippedb  As  to  the  alleged  breach  in  refus- 
ing to  take  the  6286  bushels  unshipped  com, 
the  complaint  incorrectly  alleges  the  defend- 
ant's liability  to  be  the  difference  between 
the  contract  price  and  the  amount  realized 
on  resale  made  before  the  time  for  delivery 
bad  arrived,  instead  of  the  true  measure  of 
liability,  namely,  the  difference  between  the 
contract  price  and  the  market  value  on  the 
day  the  com  was  to  be  accepted.  But,  as 
there  was  no  objection  made  to  the  complaint 
by  demurrer  or  otherwise,  this  mistake  has 
not  been  considered.  It  is  proper  to  say,  if 
defendant  meant  by  his  second  counterclaim 
to  admit  that  the  agreement  contemplated 
an  option  to  the  plaintiff  to  resell  the  6,286 
bushels  at  once  on  its  notice  that  it  would 
refuse  to  accept,  the  counterclaim  would  still 
be  demurrable;  for,  if  the  resale  is  to  be  con- 
sidered to  have  been  made  according  to  the 
contract,  then  under  the  contract  it  was  "for 
account  of  Laurens  Milling  Company,"  and 
this  altogether  negatived  the  idea  that  the 
plaintiff  was  to  guarantee  the  market  price. 

Of  course,  these  conclusions  as  to  the  com- 
plaint and  the  counterclaims  are  announced 
without  prejudice  to  the  parties  to  move  to 
amend  the  complaint  or  counterclaims  as 
they  may  be  advised  in  accordance  with  the 
principles  we  have  stated.  No  specific  refer- 
ence to  the  exceptions  to  the  charge  are  deem- 
ed necessary,  as  in  the  discussion  we  have  en- 
deavored to  cover  them  all.  Under  the  turin- 
ciples  we  have  announced,  the  exceptions  as 
to  the  exclusion  and  admission  of  testimony 
are  overruled. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  to  that  court  for  a 
new  trial. 


(7S  S.  C.  383) 
•       BLM8  V.  SOUTHERN  POWER  CO. 

(Supreme  Court  of  South  Carolina.    Oct  6, 
1907.) 

Corporations— FoBBiGN—VBNine  of  AcnoNS. 

Though,  under  Civ.  Code  1902,  I  1793,  a 

foreign  corporation  may  become  domesticated. 
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and  a  domestic  corporation  is  resident  in  any 
county  where  it  maintains  an  agent  and  con- 
ducts business,  and  under  Code  Civ.  Proc.  1902, 
1 146,  must  be  sued  where  it  resides,  under  Ck>de 
Civ.  Proc  §  423,  plaintiff  may  elect  in  which 
county  to  sue  a  foreign  corporation,  and  where 

Slsintiff  sued  defendant  in  a  county  where  it 
oes  not  appear  to  have  an  agent  or  conduct 
business^  alleging  defendant  to  be  a  foreign  cor- 
•  poration,  and  it  appeared  and,  answering,  ad- 
mitted it  was  a  foreign  corporation,  the  court 
acquired  jurisdiction,  which  could  not  be  over- 
thrown by  showing  defendant  had  become  do- 
mesticated. 

[Bd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  12,  Corporations,  §  2601.] 

'  Appeal  from  Circuit  Court,  Lancaster  Coun- 
ty;  C.  G.  Dantzler,  Judge. 

Action  by  John  W.  Elms  against  the  South- 
em  Power  Company.  From  an  order  trans- 
ferring the  cause  to  another  county,  plaintiff 
appeals.    Reversed. 

J.  Harry  Foster,  for  appellant  Morrison 
&  Whitlock,  Russell  G.  Lucas,  and  W.  a 
Hough,  for  respondent 

JONES,  J.  This  appeal  Is  from  an  order 
of  Judge  Dantzler  transferring  the  cause  for 
trial  to  Chester  county  on  the  ground  that  the 
court  of  common  pleas  for  Lancaster  county 
had  no  jurisdiction  to  try  the  same.  The  ac- 
tion was  commenced  in  the  common  pleas  tor 
Lancaster  county  to  recover  damages  for 
personal  Injuries  alleged  to  have  resulted  to 
plaintiff  in  Chester  county  from  the  concur- 
rent negligence  of  the  defendant  Southern 
Power  Company  and  James  P.  Rosemon. 
Service  was  made  on  defendants  in  Chester 
county,  and  defendants  appeared  and  made 
joint  answer  to  the  merits.  The  case  was 
docketed  for  trial  in  Lancaster  county  and 
continued  for  one  term.  At  next  term  the 
defendant  made  a  motion  that  the  action  be 
transferred  for  trial  to  Chester  county,  and, 
if  that  request  be  refused,  to  transfer  to 
Greenville  county,  upon  showing  by  affidavit 
that  defendant  Rosemon  was  a  resident  of 
Greenville  county  and  that  defendant  South- 
•  ern  Power  Company  was  a  domestic  cor- 
poration, having  complied  with  chapter  44  of 
the  Civil  Code  of  1902. 

There  is  no  evidence  that  the  defendant 
conpany  maintains  an  agent  and  conducts 
its  corporate  business  in  Lancaster,  but,  on 
the  contrary,  it  appears  that  it  maintains  an 
agent  and  conducts  its  business  in  Chester 
county  where  the  injury  occurred  and  the 
service  was  made.  Section  1793,  Civ.  Code 
1902,  provides :  "When  a  foreign  corporation 
complies  with  the  provisions  of  this  chapter, 
it  shall  ipso  facto  become  a  domestic  corpora- 
tion. It  may  sue  and  be  sued  in  the  courts  of 
this  state,  and  shall  be  subjected  to  the  Juris- 
diction of  this  state  as  fully  as  if  it  were 
originally  created  under  the  laws  of  the  state 
of  South  Carolina."  If,  for  the  purposes  of 
this  action,  the  defendant  Southern  Power 
Company  must  be  treated  as  a  domestic  cor- 
poration, then  upon  the  showing  made  Ches- 
ter county  is  the  proper  place  for  trial  as  to 


that  defendant  In  the  absence  of  a  statute 
confining  residence  to  a  particular  county,  a 
domestic  corporation  is  resident  in  any  county 
In  the  state  where  it  maintains  an  agent  and 
conducts  its  corporate  business,  and  under 
section  146,  Code  Proc.  1902,  must  be  sued  in 
the  county  where  it*  resides.  McGrath  v.  In- 
surance Co.,  74  S.  C.  70,  54  S.  E.  218 ;  Nixon 
&  Danforth  v.  Insurance  Co.,  74  S.  C.  439,  54 
S.  E.  657.  On  the  other  hand,  if  the  defend- 
ant company  must  be  treated  as  a  foreign 
corporation  In  this  action,  the  plaintiff,  under 
secfion  423  of  the  Code  of  Civil  Procedure  of 
1902,  may  elect  In  which  county  to  sue,  and 
the  appearance  and  answer  of  defendant  in 
the  court  of  common  pleas  for  Lancaster 
county,  where  the  suit  was  brought,  would 
give  that  court  complete  jurisdiction.  We  are 
of  the  opinion  that,  for  purposes  of  jurisdic- 
tion in  this  suit,  the 'defendant  company  must 
be  treated  as  a  foreign  corporation. 

The  complaint  alleges  **that  the  Southern 
Power  Company  now  is  and  was  at  the  times 
hereinafter  stated  a  corporation  duly  created 
and  existing  under  the  laws  of  the  state  of 
New  Jersey,  and  as  such  entitled  to  sue  and 
be  sued  in  the  courts  of  this  state ;  that  said 
defendant  has  real  estate  and  other  property 
situated  In  Lancaster  county,  said  state." 
The  answer  expressly  admits  the  truth  of 
this  allegation.  It  thus  appears  as  a  rerlty 
by  the  record  that  plaintiff  has  elected  to  sue 
the  defendant  company  as  a  foreign  corpora- 
tion, and  the  defendant  has  elected  to  defend 
in  that  capacity.  Thus,  upon  the  record 
made,  the  common  pleas  for  Lancaster  county 
had  full  jurisdiction,  which  could  not  be  ovov 
thrown  by  merely  showing  that  such  foreign 
corporation  had  become  domesticated  by  com- 
pliance with  the  statute.  By  such  domestica- 
tion the  foreign  corporation  is  subject  to  the 
jurisdiction  of  the  courts  of  this  state  In 
local  matters  not  affecting  federal  jurisdic- 
tion, as  if  originally  a  domestic  corporation ; 
but  nevertheless  it  still  and  also  has  distinct 
entity  as  a  foreign  corporation  and  liable  to 
be  sued  as  such,  and  with  right  to  defend  as 
such,  in  the  courts  of  this  state.  Calvert  t. 
Southern  Ry.  Co.,  64  S.  C.  139,  36  S.  E.  750, 
41  S.  E.  963;  Wilson  v.  Southern  Ry.  Co.,  64 
S.  C.  162,  36  S.  B.  701,  41  S.  B.  971.  The 
common  pleas  for  Lancaster  county,  haYing 
acquired  jurisdiction  over  defendant  as  a  for- 
eign corporation,  has  jurisdiction  to  hear  and 
determine  the  controversy,  and  it  was  error 
to  remove  the  cause  to  Chester  county  for 
want  of  jurisdiction. 

There  being  no  exception  in  behalf  of  de- 
fendant Rosemon  alleging  error  in  not  remov- 
ing the  cause  to  Greenville  county  because  of 
his  residence  in  that  county,  we  do  not  con- 
sider that  phase  of  the  question. 

The  judgment  of  the  circuit  court  is  re- 
versed. 

GARY,  J.  I  concur  in  the  result,  as  this 
question  of  Jurisdiction  related  to* the  person 
and  was  waived  by  answering  to  the  merits. 
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(78  S.  C.  211) 
WARB   SHOALS   MFG.  CO.  v.  JONES, 
Comptroller  General. 

(Supreme  Court  of  South  Carolina.    Sept.  21, 
1907.) 

1.  COXTBTS— SXTPBEME    COUBT  — OBIOINAL    JtJ- 

BI6DICTI0N— Injunction— LioENsx  Taxes. 
Under  Const.  1895,  art.  5,  8  4,  conferring 
jurisdiction  on  the  Supreme  Court  to  issue  writs 
of  injunction,  such  court  has  power  to  restrain 
the  collection  of  an  illegal  tax«  notwithstanding 
Civ.  Code  1902,  §  412,  providing  that  the  col- 
lection of  taxes  shall  not  be  stayed  or  prevented 
by  injunction,  etc.,  where  the  Legislature  has 
not  provided  another  adequate  remedy  for  pro- 
tection of  the  taxpayer. 

2.  Taxation— Injunction— License    Taxes— 
Contest— Remedy. 

Civ.  Code  1902,  §  413,  giving  a  taxpayer 
the  right  to  pay  taxes  under  protest  and  sue  a 
county  treasurer  for  taxes  supposed  to  have  been 
illegally  paid,  does  not  provide  an  adequate 
remedy  against  alleged  illegal  license  taxes  im- 
posed on  a  corporation  by  the  license  tax  act 
of  1904  (24  St.  at  Large,  p.  462),  as  amended 
by  the  act  of  1905  (24  St.  at  Large,  p.  827), 
which  taxes  are  not  under  the  control  of  any 
county  treasurer,  but  are  assessed  on  the  books 
of  the  state  Comptroller  General  and  are  paya- 
ble directly  into  the  state  treasury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §  1231.] 

3.  States  — Suits     Against     Stats— Suits 
Against  State  Officebs. 

A  suit  to  restrain  the  OmptroUer  General 
from  proceeding  to  collect  a  license  tax  provided 
by  the  license  tax  act  of  1904  (24  St.  at  Ijarge. 
p.  462),  as  amended  by  the  act  of  1905  (24 
St  at  Large,  p.  827),  against  petitioner,  a  cor- 
poration, because  of  the  alleged  unconstitution- 
ality of  such  statute  was  not  a  suit  against  the 
state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  States,  §  181.} 

4.  CORPOBATIONS  —  ChABTEBS  —  ALTEBATION 

—Implied  Poweb. 

Where  the  state  issues  a  charter  to  a  cor- 
poration under  general  laws  expressly  reserving 
to  the  state  the  power  to  alter  the  charter  at 
pleasure,  no  contract  on  the  part  of  the  state 
not  to  alter  such  "charter  by  the  imposition  of 
license  taxes  can  be  implied. 

[Ed.  Note.- For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §§  119-121.] 

5.  Constitutional     Law  —  Cobpobations — 
Chabteb    Powers  —  Obligation    op    Con- 

TBACT. 

Const  art  9,  §  2,  provides  that  no  corpor- 
ate charter  shall  be  granted,  changed,  or  amend- 
ed by  special  law,  except  in  cases  of  certain 
charitable,  etc.,  corporations ;  but  that  the  Gen- 
eral Assembly  shall  provide  by  general  laws  for 
amending  existing  charters  and  for  organizing 
all  subsequent  corporations,  and  any  such  law 
so  passed,  as  well  as  all  charters  existing  or 
subsequently  created,  shall  be  subject  to  future 
repeal  or  alteration.  Heldj  that  the  Legislature 
had  unlimited  power  to  alter  corporate  charters, 
so  that  the  imposition  of  a  license  tax  on  a 
corporation  organized  under  the  general  law  sub- 
sequent to  such  constitution  by  the  license  tax 
act  of  1904  (24  St  at  Large,  p.  462),  as  amend- 
ed by  the  act  of  1905  (24  St.  at  Large,  p.  827), 
did  not  constitute  an  impairment  of  the  state's 
contract  obligation  to  the  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  10,  Constitutional  Law,  8  406.] 

6.  Licenses— Cobpobations  —  License  Taxes 
—Public  Policy. 

The  issuance  or  denial  of  corporate  char- 
ters being  entirely^  within  the  discretion  of  the 
state,  the  Imposition  of  a  license  tax  on  cor- 
porations as  a  condition  to  their  right  to  do  busi- 


ness within  the  state  Is  not  contrary  to  public 
policy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,   Licenses,   f  47.] 

7.  Same— Nonuniformitt— Classification. 

The  license  tax  act  of  1904  (24  St  at  Large, 
p.  462),  as  amended  by  the  act  of  1905  (24  St 
at  Large,  p.  827),  imposing  a  license  tax  on  cor- 
porations, is  not  void  for  inequality,  because  it 
does  not  apply  to  individuals  in  the  same  line 
of  business;  the  Legislature  being  entitled  to 
classify  corporations  and  individuals  differently 
in  the  imposition  of  taxes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licenses,  §8.] 

a  Same— CoBPOBATiON  Tax  —  Graduation — 
Validity. 

The  license  tax  act  of  1904  (24  St.  at  Large, 
p.  462),  as  amended  by  the  act  of  1905  (24  St 
at  Large,  p.  827),  imposing  an  annual  license 
tax  on  corporations  ot  one-half  of  one  mill  on 
each  dollar  of  their  capital  stock  paid  in  and 
outstanding,  was  not  void  because  the  tax  was 
uniform,  and  not  graduated  under  Const,  art. 

8.  §  6,  authorizing  the  corporate  authorities  of 
cities  and  towns  to  collect  license  or  privilege 
taxes  so  graduated  as  to  secure  a  just  imposi- 
tion of  the  tax  on  the  classes  subject  thereto; 
such  provision  being  applicable  only  to  licenses 
imposed  by  municipal  corporations,  and  not  to 
franchises  granted  by  the  state. 

9.  Taxation— Taxing  Poweb— Pbesumption. 

The  supreme  taxing  power  of  the  state  is 
vested  in  the  Legislature,  and  the  presumption 
is  that  the  attempted  exercise  of  such  right  is 
valid  and  constitutional. 

Original  application  by  the  Ware  Shoals 
Manufacturing  Company  for  an  injunction 
restraining  A.  W.  Jones,  as  Comptroller  Gen- 
eral of  the  state  of  South  Carolina,  from 
proceeding  to  assess  and  collect  a  license  tax 
against  petitioner.  Writ  denied.  Petition 
dismissed. 

Dial  &  Todd,  for  petitioner.  J.  Fraser  Ly- 
on, Atty.  Gen.,  for  the  State. 

POPE,  C.  J.  This  is  an  application  by  the 
petitioner  to  this  court  in  its  original  juris- 
diction for  a  writ  of  injunction  against  the 
respondent,  as  Comptroller  General,  whereby 
he  shall  be  perpetually  enjoined  from  pro- 
ceeding under  an  act  of  the  General  Assem- 
bly, the  license  act  of  1904  (24  St  at  Large,  pu 
462),  amended  In  1905  (24  St  at  Large,  p. 
827),  to  assess  and  charge  against  petitioner 
a  tax  of  one-half  of  one  mill  upon  each  dollar 
of  Its  capital  stock  paid  in  and  outstanding, 
amounting  to  the  sum  of  $500,  and,  upon  the 
refusal  of  the  petitioner  to  pay  said  tax  with- 
in the  times  stated  in  the  act,  to  proceed  to 
collect  the  same  as  directed  therein.  A  rule 
to  show  cause  why  the  injunction  played  for 
should  not  be  granted  was  Issued  on  March 
29,  1907,  directed'  to  the  respondent,  and  in 
the  meantime  restraining  him  from  all  fur- 
ther proceedings  against  the  petitioner  un- 
der said  license  act  The  petition  alleges,  In 
brief,  that  the  act  in  question  Is  unconstitu- 
tional, null,  and  void,  and  that>  the  respond- 
ent Is  proceeding  entirely  without  authority 
of  law. 

In  considering  the  cause  maae,  we  are  met 
at  the  outset  with  preliminary  questions  of 
grave  importance.    The  first  of  these  is  as 


812 


68  SOUTHEASTERN  REPORTEB. 


(s.a 


to  whether  or  not  this  court  has  Jurisdiction 
to  hear  the  matter,  and.  In  case  It  find  the 
act  unconstitutional,  as  alleged^  It  can  then 
go  forward  and  grant  the  Injunction  prayed 
for.  Section  412  of  the  Civil  Ck>de  of  1902 
provides :  '"The  collection  of  taxes  shall  not 
be  stayed  or  prevented  by  an  injunction,  writ 
or  order  Issued  by  a  court  or  a  Judge  there- 
of." The  CJonstltution  of  1895  (article  5, 
f  4)  gives  the  Supreme  Court  power  to  issue 
writs  or  orders  of  injunction,  mandamus, 
etc.  A  provision  practically  Identical  with 
this  was  contained  In  article  4,  8  4,  of  the 
Constitution  of  1868.  The  inquiry,  then,  Is: 
Can  the  Legislature,  in  the  light  of  this  con- 
stitutional grant  of  power,  prevent  the  court 
from  issuing  an  injunction  restraining  the 
collection  of  taxes.  The  question  has  been 
exhaustively  considered  in  the  three  cases  of 
State  V.  Treasurer,  4  S.  C.  520,  State  v.  Gail- 
lard,  11  S.  C.  810,  and  Chamblee  v.  Tribble, 
23  S.  C.  70 ;  the  court  holding  that  such  ac- 
tion on  the  part  of  the  Legislature  was  valid. 
In  the  recent  case  of  Western  Union  Tel.  Co. 
V.  Winnisboro,  71  S.  C.  234,  50  S.  E.  870,  the 
holding  in  these  cases  was  affirmed.  In  all 
of  the  above-named  litigations,  however,  the 
petitioner  had  an  adequate  remedy  at  law; 
section  413  of  the  Code  of  1902  giving  the 
taxpayer  the  right  to  pay  under  protest  and 
bring  suit  against  the  county  treasurer  for 
the  recovery  of  taxes  supposed  to  have  been 
illegally  paid.  It  can  readily  be  seen,  how- 
ever, that  the  remedy  provided  by  this  sec- 
tion would  not  in  all  cases  be  adequate.  Sup- 
pose, for  example,  a  municipal  corporation 
ehould  exact  a  license  tax  of  fruit  venders  or 
barbers  so  exorbitant  as  to  be  absolutely  pro- 
hibitive of  such  pursuits,  will  it  be  contend- 
ed that  this  court  has  no  power  to  enjoin  its 
collection?  The  remedy  proposed  of  paying 
under  protest  and  bringing  a  suit  to  recover 
would  in  such  conceivable  cases  be  absolute- 
ly no  remedy  at  all.  Or  take  the  present 
case,  where  it  is  alleged  that  the  suit  caimot 
be  maintained  because  it  would  In  effect  be 
a  suit  against  the  state,  If  this  fact  be  found 
to  be  as  alleged,  then  there  is  no  remedy  If 
the  power  to  enjoin  be  denied,  for  once  the 
taxes  are  paid  they  are  beyond  the  reach  of 
the  party  paying.  In  conferring  the  power 
upon  the  court  to  issue  the  writs  in  question, 
the  only  reasonable  conception  Is  that  the 
constitutional  convention  intended  to  grant  it 
Jurisdiction  to  issue  the  writ  in  such  cases  as 
it  had  previously  exercised  the  power.  It 
was  well  established  prior  to  the  adoption  of 
the  Constitution  of  1868  that  the  court  by 
the  writ  of  prohibition  could  enjoin  the  col- 
lection of  taxes.  Carter  v.  Burger,  1  McM. 
418;  Hibernian  Society  v.  Addison,  2  S.  C. 
499.  Therefore,  when  the  act  of  the  Legis- 
lature above  quoted  was  sought  to  be  put 
Into  effect,  a  diversity  of  Judicial  opinion  ap- 
pears. A  consideration  of  the  three  leading 
opinions  on  the  subject  will  show  that,  even 
where  there  Is  an  adequate  remedy  provided 
at  law,  the  Judges  are  exactly  divided  as  to 


whether  or  not  the  Legislature  had  the  power 
to  prevent  the  issuance  of  the  writs  in  ques- 
tion; such  Justices  as  Mclver,  Moses,  and 
McGowan  being  of  the  view  that  such  action 
was  Illegal.  The  power  of  the  court  when 
there  is  no  adequate  remedy  seems  not  to 
have  occurred  to  the  minds  of  the  learned 
Judges  who  wrote  the  opinions  above  referred 
to.  Therefore,  whatever  might  be  the  law  in 
cases  where  there  is  an  adequate  remedy,  we 
shall  endeavor  to  show  that,  where  there  is 
no  adequate  remedy,  the  court  may  stay  the 
collection  of  taxes  by  f>rohibItIon  or  Injunc- 
tion. We  propose  to  pursue  the  inquiry  un- 
trammeled  by  any  Implication  seemingly  aris- 
ing from  the  discussions  above  referred  ta 

It  is  one  of  the  fundamental  principles  of 
law  that  for  every  wrong  or  injury  there 
must  be  an  adequate  remedy.  At  the  com- 
mon law  the  remedies  obtainable  were  In 
many  cases  far  from  adequate.  In  order  to 
supply  this  need  the  system  of  equity,  with 
its  great  adaptability,  came  into  existence, 
and  where  the  common  law  was  inadequate 
the  litigant  had  his  remedy  in  that  court. 
This,  of  course,  took  place  only  when  the 
law  by  its  generality  and  hardness,  so  to 
speak,  was  unable  to  give  Justice.  Among 
the  powers  thus  acquired  was  the  right  in 
certain  cases  to  issue  the  preventative  writ 
of  injunction.  In  our  state,  with  the  develop- 
ment of  the  equity  system,  the  number  of  In- 
stences  in  which  the  writ  was  applicable  and 
would  issue  as  a  remedy  Increased,  so  that 
at  the  time  of  the  adoption  of  our  Constitu- 
tion of  1868  its  usefulness  in  South  Carolina 
was  even  more  extended  than  In  England. 
As  was  said  above,  one  purpose  for  which  Its 
power  was  exercised  was  the  restraining  of 
the  collection  of  Illegal  taxes.  This  power 
the  Constitution  left  remaining  in  the  equity 
court.  Looking  then  to  the  principle,  at  least 
one  of  the  great  principles,  upon  which  our 
government  is  founded,  namely,  that  each  of 
the  three  departmente  must  remain  forever 
separate  and  distinct,  we  are  of  the  opinion 
that,  where  there  is  no  legal  adequate  remedy* 
it  is  beyond  the  power  of  the  Legislature  to 
say  that  the  collection  of  taxes  shall  not  be 
enjoined  by  any  writ  or  other  order  of  any 
court  or  Judge  thereof.  When  the  Legisla- 
ture does  provide  an  adequate  remedy,  a 
court  of  equity,  upon  one  of  its  ovm  funda- 
mentel  principles,  namely,  that  where  there 
is  an  adequate  remedy  at  law  equity  will  not 
interfere,  loses  Jurisdiction.  This  is  no  new 
scheme  or  principle.  It  is  the  very  mode  by 
which  our  modern  law  court  has  become  so 
imbedded  with  many  of  the  beneficial  reme- 
dies formerly  cognizable  only  by  a  court  of 
equity.  In  holding  section  412,  above  quoted, 
constitutional,  we  think  the  act  was  regard- 
ed as  practically  reiterating  the  maxim  that 
where  there  is  a  legal  remedy  resort  cannot 
be  had  to  a  court  of  equity.  In  this  view  the 
opinions  above  referred  to  are  sound. 

This  being  our  view  of  the  law,  the  next 
step  is  to  ascertain  whether  or  not  the  peti- 
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tioner  bere  has  an  adequate  legal  remedy. 
Section  413  of  the  Civil  Code  of  1902  pro- 
vides, in  substance,  that,  where  a  tax  is 
charged  upon  the  books  of  the  county  treas- 
urer, if  the  person  against  whom  they  are 
charged  deem  them  illegal,  he  shall  neverthe- 
less pay  them  under  protest,  and  within  30 
days  may  bring  an  action  against  the  county 
treasurer  for  recovery  of  the  same,  and.  If 
it  be  decided  that  tlie  taxes  so  paid  should 
be  returned,  then  the  Comptroller  General 
shall  Issue  his  warrant  for  the  refunding  of 
the  taxes  so  paid.  It  will  be  noticed  tliat 
this  act  refers  only  to  taxes  charged  upon 
the  county  treasurer's  books,  and  permits 
suit  to  be  brought  only  against  the  county 
treasurer.  In  the  case  here  under  considera- 
tlon,  the  taxes  are  charged  upon  the  Comp- 
troller General's  books,  and  never  come  un- 
der the  control  of  any  county  treasurer. 
They  are  payable  to  the  state  Treasurer.  It 
is  evident,  then,  if  we  strictly  construe  the 
language  of  the  act  above  referred  to,  that 
the  present  case  is  not  embraced  therein. 
Shall  we  so  construe  it?  Of  course,  it  is  un- 
derstood that  the  Legislature  in  passing  the 
act  could  not  foresee  all  the  possible  contin- 
gencies, and  hence  could  not  use  language 
broad  enough  to  cover  all  cases  that  might 
arise.  When  the  act  was  passed,  the  Legis- 
lature doubtless  had  in  contemplation  only, 
the  ordinary  county  and  state  taxes.  The  li- 
cense tax  here  under  consideration  was  not 
in  existence.  Therefore  it  could  not  have 
been  the  intention  to  make  provision  for  such 
a  case.  Then,  too,  this  court  has  formerly 
declared  that  this  statute  from  its  nature 
must  be  strictly  construed.  Bank  v.  Cromer, 
85  8.  C.  227,  14  S.  B.  493.  It  in  eftect  takes 
away,  in  the  sense  above  indicated,  a  power 
previously  exercised  by  a  court  of  equity 
and  by  the  Constitution  conferred  upon  that 
court  Therefore  it  will  be  taken  for  granted 
that  the  Legislature  meant  only  what  it  said, 
namely,  that  the  act  was  to  apply  only  to 
taxes  collected  by  county  treasurers.  Then, 
too,  there  is  the  fact  that  the  state  Treasurer 
is  an  officer  of  the  state,  and  the  act  does 
not  give  permission  to  sue  state  officers  as 
would  be  necessary  to  a  suit  in  case  it  be 
held  that  suing  the  Treasurer  would  in  effect 
be  suing  the  state.  An  extended  discussion 
of  this  question  is  not^  we  think,  necessary 
to  the  determination  of  the  case.  It  seems 
to  be  well  settled  that  such  a  suit  would  in 
effect  be  against  the  state.  Lowry  v.  Thomp- 
son, 25  S.  C.  417, 1  S.  E.  141,  and  cases  cited. 
Under  this  holding,  however,  the  present 
case,  being  against  the  Comptroller  General, 
would  not  it  be  a  suit  against  the  state?  We 
think  not  The  doctrine  is  well  established 
by  a  line  of  cases  beginning  with  Osbom  v. 
Bank  of  United  States,  9  Wheat  (U.  S.)  738, 
6  L.  Ed.  204,  that  a  court  will  restrain  a 
state  officer  from  executing  an  unconstitu- 
tional statute  of  the  state,  when  to  execute  it 
would  violate  rights  and  privileges  of  the 
complainant  which  had  been  guaranteed  by 


the  Constitution  and  would  work  irreparable 
damage  and  injury  to  him.  The  principle 
Is  discussed  at  length  and  reaffirmed  in  the 
comparatively  recent  case  of  Pennoyer  v.  Mc- 
Connaughy,  140  U.  S.  1,  11  Sup.  Ct  699,  35 
L.  Ed.  363.  The  distinction  seems  to  be 
based  on  the  fact  that  an  officer,  while  at- 
tempting to  execute  an  unconstitutional  law, 
is  not  acting  by  any  authority  of  the  state, 
and  therefore  in  that  identical  act  is  not  to 
be  regarded  as  a  state  officer.  For  example, 
if  the  tax  in  question  is  unlawful,  then  the 
Comptroller  General  in  collecting  it  is  not 
acting  for  the  state,  for  it  would  be  a  con- 
tradiction to  say  that  the  acts  for  the  state 
in  exacting  a  tax  were  not  authorized  by 
state  law.  On  the  other  hand,  if  even  an 
illegal  tax,  or  an  illegal  deed,  as  in  Lowry 
V.  Thompson,  supra,  be  in  the  hands  of  a 
state  officer,  holding  It  for  the  benefit  of  the 
state,  the  officer's  custody  of  the  money  or 
paper  is  the  state's  custody,  and  the  liability 
for  it  the  state's  liability.  As  we  have  en- 
deavored to  show  above,  the  remedy  before 
the  act  in  question  was  by  prohibition  or  in- 
junction, and,  until  that  remedy  is  specifical- 
ly taken  away  by  the  establishment  of  an 
adequate  legal  remedy,  this  court  may  issue 
these  writs.  Under  the  common  law,  no  oth- 
er remjBdy  was  regarded  as  adequate,  and  in 
this  case,  one  not  having  been  provided  by 
statute,  we  are  forced  to  the  conclusion  that 
the  petitioner  has  no  adequate  remedy  at 
law  if  the  act  requiring  the  tax  is  null  and 
void. 

This  brings  us  then  to  the  question  of  the 
constitutionality  of  the  act  The  statute,  aft- 
er requiring  corporations  to  make  certain  an- 
nual reports  to  the  Comptroller  General,  pro- 
vides: "Every  corporation'  organized  under 
the  laws  of  this  state  to  do  business  for 
profit,  other  than  railroad  companies,  express 
companies,  street  railway  companies,  naviga- 
tion companies,  water  works  companies,  pow- 
er companies,  light  companies,  telephone  com- 
panies, telegraph  companies,  parlor,  dining 
and  sleeping  car  companies,  shall  upon  filing 
the  report  required  of  them  In  section  one, 
pay  to  the  state  treasurer  on  or  before  the 
first  day  of  April  in  each  year,  an  annual 
license  fee  of  one  half  of  one  mill  upon  each 
dollar  paid  in  the  capital  stock  of  said  cor- 
porations, said  license  fee  shall  not  be  less 
than  five  dollars  in  any  case."  Petitioner 
contends  that,  as  its  charter  was  issued  un- 
der the  laws  of  1893,  the  act  of  1904  was  in 
effect  a  violation  of  the  contract  existing  be- 
tween itself  and  the  state.  This  contention 
we  think  cannot  be  sustained.  There  is  no 
express  language  in  the  charter  held  by  the 
petitioner  by  which  the  state  contracts  not  to 
alter  any  of  the  provisions  therein  contained. 
Even  if  we  concede  the  proposition  that  the 
state  may  so  contract,  yet,  where  It  does  not 
do  so,  but,  on  the  contrary,  issues  the  char- 
ter under  general  laws  expressly  reserving  to 
the  state  the  power  to  alter  the  charter  at 
pleasure,  it  seems  clear  that  such  a  contract 
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cannot  be  Implied.  The  charter  here  In  ques- 
tion was  issued  subsequent  to  the  Constitu- 
tion of  1895,  and  was  therefore  Issued  in  con- 
templation of  any  provision  contained  there- 
in. Article  9,  §  2,  of  that  Instrument  pro- 
vides: 'That  no  charter  shall  be  granted, 
dianged  or  amended  by  special  law,  except 
in  case  of  such  charitable,  educational,  penal 
or  reformatory  corporations  as  may  be  uuder 
the  control  of  the  state,  or  may  be  provided 
for  in  this  constitution,  but  the  General  As- 
sembly shall  provide  by  general  laws  for 
changing  or  amending  existing  charters,  and 
for  the  organization  of  all  corporations  here- 
after to  be  created,  and  any  such  law  so  pass- 
ed, as  well  as  all  charters  now  existing  or 
hereafter  created,  shall  be  subject  to  future 
repeal  or  alteration.  •  •  ••»  This  lan- 
guage, It  would  seem,  gives  the  Legislature 
almost  unlimited  power  in  this  respect.  And 
It  cannot  be  said  that  the  power  so  conferred 
Is  repugnant  to  the  Ck>nstitutlon  of  the  Unit- 
ed States,  as  violative  of  the  obligation  of  a 
contract,  for  the  reason  that  every  contract 
made  between  the  state  and  a  corporation 
has  in  view  this  section  of  the  Constitution.' 
Nor  can  this  provision  be  said  to  be  against 
public  policy,  for  the  issuing  of  such  charters 
is  entirely  within  the  discretion  of  the  state. 
It  has  a  right  to  refuse  them  altogether, 
should  it  seem  necessary  and  proper.  Un- 
limited franchises  and  special  privileges  are 
not  always  beneficial  to  a  commonwealth. 
Therefore,  if  it  says  to  persons  wishing  to 
incorporate  themselves  and  to  enjoy  the  bene- 
fits of  such  Incorporation  that  the  incorpora- 
tion is  upon  condition  that  whenever  the  pub- 
lic welfare  demands  it  such  change  may  be 
made  in  the  contract  as  to  It  seems  proper, 
tbe  organization  has  no  right  to  complain  if 
such  change  is  made.  Yet  we  must  not  lose 
sight  of  the  fact  that  when  Incorporated  the 
organization  becomes  In  a  certain  sense  in- 
dividualistic, and  is  therefore  entitled  to  all 
of  the  protective  laws  of  the  commonwealth. 
Its  property  cannot  arbitrarily  be  taken  from 
it,  nor  can  it  be  unjustly  discriminated 
against  This  is  one  of  the  grounds  upon 
which  the  petitioner  would  have  the  act  of 
1904  declared  null  and  void.  He  seeks  to 
show  that,  while  the  tax  here  in  question  ap- 
plies to  corporations,  it  does  not  apply  to  in- 
dividuals who  are  in  the  same  line  of  busi- 
ness. Granting  the  contention  to  be  true,  we 
do  not  think  it  necessarily  follows  that  such 
a  classification  is  arbitrary  or  unjust  No 
one  will  deny  that  there  are  many  advan- 
tages incident  to  corporate  bodies  which  are 
enjoyed  by  individual  dealers.  Assured  dur- 
ation of  life,  the  centralization  and  com- 
bination of  large  capital  stocks,  usually  far 
surpassing  that  invested  by  individuals,  and 
numerous  other  benefits  confdtred  by  the  in- 
corporation, all  serve  logically  to  place  corpo- 
rations in  a  class  to  themselves.  Now,  were 
the  Legislature  to  undertake  to  say  that  cer- 
tain corporations  should  pay  the  license  tax 
here  in  questiMi,  while  others  of  the  same 


class  were  excepted,  we  think  this  would  be 
Justly  termed  a  discrimination.  Where,  how- 
ever, all  corporations  of  like  kind  are  put  in 
one  class  and  subjected  to  common  burdens, 
we  think  it  cannot  be  said  that  such  action 
Is  discriminatory  or  arbitrary.  A  similar 
question  was  considered  at  length  in  the  case 
of  Simmons  v.  Telegraph  Co.,  63  S.  C.  430,  41 
S.  B.  5221,  where  the  court  s^ld:  "Legisla- 
tion is  not  unequal  nor  discriminatory  in  the 
sense  of  the  equality  clause  of  the  Constitu- 
tion, merely  because  it  is  special  or  limited 
to  a  particular  class.  The  decisions  of  the 
United  States  Supreme  Court  establish  that 
the  Legislature  has  power  to  make  a  classi> 
fication  of  persons  or  property  for  public  pur- 
poses, provided  such  classification  Is  not  ar- 
bitrary and  bears  reasonable  relation  to  the 
purpose  to  be  accomplished,  and  that  the 
equality  clause  Is  not  violated,  when  all  with- 
in the  designated  class  are  treated  alike." 

Petitioner,  relying  on  article  8,  f  6,  of  the 
Constitution,  alleges  that  the  tax  levied  by 
the  act  in  question  is  uniform,  and  not  grad- 
uated, and  is  therefore  void.  A  considera- 
tion of  that  section  will  show  that  It  was  in- 
tended to  apply  to  licenses  imposed  by  mu- 
nicipal corporations  and  refers  in  no  way 
whatever  to  franchises  granted  by  the  state. 
We  do  not  think,  however,  that,  even  were 
the  section  applicable,  it  would  be  any  ground 
upon  which  to  hold  the  act  void.  The  ob- 
ject of  the  graduation  is  to  make  such  taxes 
as  far  as  possible  uniform.  A  Just  impo- 
sition Is  the  end  in  view.  Now,  it  will  readily 
be  conceded  that  had  the  Legislature  seen 
fit,  instead  of  imposing  a  tax  of  one-half  of 
a  mill  on  the  capital  stock  of  its  corporations, 
to  Impose  a  definite  amount  say  $500,  or  a 
like  amount  as  a  privilege  of  doing  business 
In  the  state,  its  power  would  not  have  been 
questioned.  The  former  plan,  we  presume, 
seemed  more  equitable  and  Just  Instead  of 
making  an  arbitrary  classification  of  corpora- 
tions having  various  amounts  of  capital  stock, 
the  Legislature  saw  fit  to  require  each  to  pay 
a  certain  amount  upon  its  stock.  This  meth- 
od causes  a  corporation  to  pay  for  the  privi- 
lege it  enjoys  as  measured  by  Its  capital 
stock.  As  compared  with  other  corporations 
it  pays  no  more  nor  no  less  than  it  is  entitled 
to  pay.  In  this  view,  capital  stock  Is  mere- 
ly a  measure  by  which  the  amount -to  be 
charged  for  the  franchise  is  to  be  ascertain- 
ed. The  imposition  made  by  the  act  cannot 
In  a  true  sense  be  said  to  be  a  tax  on  the 
capital  invested.  The  amount  so  directed  to 
be  paid  is  for  the  privilege  of  carrying  on 
business  in  the  state.  Apart  from  this  privi- 
lege tax,  of  course,  property  in  the  state  is 
subject  to  the  regular  levies  for  county  and 
state  purposes.  It  seems  so  evident  that  a 
state  has  a  right  to  make  such  exactions 
from  its  domestic  corporations,  its  own  crea- 
tures, that  no  one  would  question  its  exer- 
cise. Certainly  such  an  exercise  Involves  no 
double  taxation,  for  the  privilege  is  clearly 
one  thing,  and  the  property  is  another.    That 

*S7  U  R.   A   607. 


S.C.) 


STATE  V.  POPE. 


815 


the  Btate  has  a  right  to  tax  such  prlylleges 
has  been  held  in  a  line  of  cases  beginning 
almost  with  the  foundation  of  our  republic. 
Tlie  general  rule^  as  laid  down  by  Judge 
Cooley  in  his  work  on  Taxation,  is  as  fol- 
lows: **Byeiy  person  within  the  state  owing 
temporary  or  permanent  allegiance  to  it,  all 
property  of  every  description  within  the  state 
and  entitled  to  the  protection  of  its  laws,  ev- 
ery private  franchise,  privilege,  business,  or 
occupation,  is  subject  to  be  taxed  by  the 
state.  In  return  for  benefits  received  and  an- 
ticipated from  state  government  and  protec- 
tion." 

The  supreme  taxing  power  of  the  state  is 
vested  in  the  Legislature.  The  presumption 
Is  that  it  will  always  exercise  that  power 
with  due  regard  to  the  Constitution  of  the 
state  and  of  the  United  States,  and  it  is  only 
where  Its  acts  are  clearly  unconstitutional 
that  this  court  will  set  them  aside.  Again, 
any  doubt  must  always  be  resolved  In  favor 
of  the  constitutionality  of  its  action.  With 
these  principles  in  mind,  we  do  not  hesitate 
to  say  that  the  act  here  before  the  court  la 
constitutional,  and  the  petition  must  be  dis- 
missed. 

The  Judgment  of  this  court  is  that  the  mo- 
tion be  denied,  and  the  petition  dismissed. 
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(Supreme  Court  of  South  Carolina.    April  Term, 
1907.    On  Rehearing.  Sept.  27,  1907.) 

1.  Cbiminal  Law— Rulinqs  on  Motions  roB 
Continuances— Review. 

Motions  for  continuance  in  a  criminal  case 
for  the  absence  of  witnesses  are  addressed  to 
the  discretion  of  the  trial  court,  and  its  rulings 
will  not  be  disturbed,  unless  the  discretion  has 
been  abused. 

[Ed.  Note*— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  f  3045.] 

2.  Same— Absence  or  Witnesses— Matebial- 
ITY  OP  Testimony. 

Circuit  court  rule  27  declares  that  no  mo- 
tion for  a  continnance  for  the  absence  of  wit- 
nesses shall  be  granted  without  the  oath  of  a 
party  or  his  counsel  that  the  witness  is  ma- 
terial. On  a  motion  for  a  continuance,  accused 
in  his  affidavit  averred  that  It  was  impossible 
for  him  to  state  what  an  absent  witness  would 
testify  to  and  his  counsel  made  no  affidavit 
Held^  that  the  court  properly  denied  the  applica- 
tion, on  the  ground  that  the  materiality  of  the 
testimony  was  not  shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1355.] 

3.  Witnesses— Right  of  AcctrsED  to  Com- 

PUI.SORT    PbOCESS    fob    WITNESSES— CONSTI- 
TUTIONAL Pbovisions. 

Const,  art.  1.  §  18,  giving  to  accused  com- 
pulsory process  for  witnesses  in  his  favor,  is 
sufficiently  complied  with  where  accused  was 
awarded  compulsory  process,  under  which  a  wit- 
ness was  bound  over  under  recognizance  to  ap- 
pear, and  where  a  bench  warrant  was  subse- 
quently issued  for  the  arrest  of  the  witness. 

4.  Same. 

•     Const  art  1,  fi  18.  giving  to  accused  com- 

Sulsory  process  for  witnesses  **in  his  favor," 
oes  not  require  the  court  to  issue  compulsory 
process  for  any  one  the  accused  may  designate 
as  a  witness,  but  there  must  be  a  showing  that 


the  person  wanted  Is  a  witness  in  favor  of  ac- 
cused, and  that  his  testimony  will  be  material. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  8  5.] 

Pope,  C  J.,  and  Gary,  A.  J.,  dissenting. 

Appeal  from  General  Sessions  Circuit  Court 
of  Hampton  County ;  Geo.  W.  Gage,  Judge. 

J.  Henry  Pope,  Jr.,  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

John  S.  Reynolds  and  W.  S.  Smith,  for 
appellant  Solicitor  James  B.  Davis  and  W. 
S.  Tillinghast,  for  the  State. 

JONES,  J.  At  the  October  term,  1906,  of 
the  court  of  general  sessions  for  Hampton 
county,  the  appellant  was  adjudged  guilty  of 
manslaughter  and  sentenced.  At  the  call  of 
the  case,  a  motion  for  continuance  of  the  term 
was  made  in  behalf  of  the  defendant,  upon 
the  ground  that  a  mraterlal  witness.  Dr.  M. 
L.  Peoples,  was  absent  after  having  been  duly 
bound  over  according  to  law.  The  witness 
was  bound  over  on  the  22d  of  October,  thi 
day  on  which  the  term  began,  and  was  in  at- 
tendance on  the  court  for  some  time,  but  left 
after  having  been  warned  not  to  leave  by  de- 
fendant's attorney.  It  does  not  appear  pre- 
cisely when  the  witness  left,  or  when  defend- 
ant's attorneys  were  informed  that  he  Intend- 
ed to  leave  or  had  left,  but  on  October  25th 
Judge  Gage,  on  the  application  of  defendant's 
attorneys,  issued  a  bench  warrant  directing 
the  sheriff  to  arrest  the  witness  and  bring  him 
to  the  bar  of  the  court  The  record  fails  to 
disclose  the  cause  of  the  absence. of  the^iwit^ 
ness,  or  the  reason  why  the  sheriff  failed  to 
arrest  him.  After  Issuing  the  bench  warrant, 
Judge  Gage  ordered  the  trial  of  the  9ase  to 
proceed  over  the  protest  of  defendant's 
counsel ;  but  it  does  not  appear  whether  th^ 
trial  was  had  on  the  25th,  26th,  or  27th  of 
October.  It  appears  that  the  court  ruled 
that  the  solicitor  having  agreed  to  accept 
what  the  witness  would  swear  to  the  trial 
must  proceed.  The  appellant  urges  two  ex- 
ceptions for  reversal:  (1)  error  In  refusing  a 
continuanco  when  it  appeared  that  the  wit- 
ness had  been  regularly  bound  over  as  an  ex- 
pert witness;  It  being  impossible  for  the 
defendant  to  put  In  the  shape  of  an  affidavit 
what  the  witness  would  testify  to  if  present 
(2)  Error  in  forcing  defendant  to  trial  in  the 
absence  of  said  witness  who  was  duly  bound 
over  and  for  whom  bench  warrant  had  been 
issued,  but  had  not  been  served  or  return 
made  thereon  by  the  sheriff,  thereby  depriv- 
ing defendant  of  his  constitutional  right  to 
have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor.  Motions  for  con- 
tinuance on  account  of  the  absence  of  wit- 
nesses are  addressed  to  the  discretion  of  the 
trial  court,  and  the  court  will  not  Interfere 
unless  a  clear  case  of  abuse  of  discretion  is 
shown.  State  v.  Murphy,  48  S.  C.  5,  25  S. 
E.  43 ;  State  v.  Smith,  56  S.  C.  378,  34  S.  E. 
657.  The  discretion  of  the  court  in  this  case 
was  not  abused  nor  was  It  controlled  by  any 
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erroneous  view  of  the  law.  In  fact,  the  conrt 
acted  In  conformity  with  rule  27  of  the  cir- 
cuit court,  declaring  that  no  motion  for  con- 
tinuance beyond  the  term  on  account  of  the 
absence  of  a  witness  shall  be  granted  without 
the  oath  of  the  party,  his  counsel,  or  agent, 
to  the  effect  (t)  that  the  witness  is  material; 
(2)  that  the  motion  is  not  Intended  for  delay, 
but  is  made  solely  because  he  cannot  go  safe- 
ly to  trial  without  such  testimony;  (3)  that 
he  has  used  due  diligence  to  procure  the  tes- 
timony of  the  witness,  or  such  other  circum- 
stances as  will  satisfy  the  court  that  his  mo- 
tion is  not  intended  for  delay;  and  (4),  in 
addition  to  the  foregoing,  the  affidavit  must 
set  forth  what  facts  he  believes  the  witness. 
If  present,  would  testify  to  and  the  grounds 
of  such  belief. 

No  such  affidavit  was  presented  to  the 
court  notwithstanding  the  offer  of  the  solicit- 
or to  accept  what  the  witness  would  swear 
to.  It  is  stated  in  the  exception  that  It  was 
Impossible  for  defendant  to  state  what  the 
expert  witness  would  testify  to  if  present 
Matters  of  fact  stated  only  in  an  exception 
cannot  be  considered  by  tiie  court;  but,  if 
this  statement  were  properly  in  the  record, 
it  would  not  avail,  for  it  is  to  be  presumed 
that,  if  the  defendant  could  not  make  the 
statement  required  by  the  rule  of  court,  his 
counsel  surely  could  have  done  so.  Under  the 
circumstances,  it  may  fairly  be  assumed  that 
the  circuit  court  was  not  satisfied  that  the 
testimony  of  the  absent  witness  was  material. 
In  the  case  of  State  v.  Way,  88  S.  O.  838, 
17  S.  E.  39,  it  was  held  not  reversible  error 
to  refuse  to  continue  a  case  on  the  ground  of 
the  absence  of  witnesses  subpoenaed  to  ap- 
jiear,  even  though  the  prosecuting  attorney 
refused  to  admit  that  they  would  testify 
what  was  expected  of  them.  In  State  v  Box, 
66  8.  G.  402,  44  S.  B.  969,  a  bench  warrant 
had  been  issued  for  the  arrest  of  the  absent 
witnesses.  Three  of  the  witnesses  were 
brought  Into  court  the  next  morning,  but  the 
warrant  had  not  been  executed  as  to  the  oth- 
ers. One  of  the  exceptions  alleged  error  in 
forcing  defendant  to  trial  when  sufficient  time 
had  not  been  allowed  the  sheriff  to  execute 
the  bench  warrant.  This  court  held  there 
was  no  abuse  of  discretion,  and  the  court 
emphasized  the  fact  that  rule  27,  referred  to 
above,  sets  down  what  course  the  accused 
should  pursue  to  obtain  a  continuance. 

Under  article  1,  §  IS,  of  the  Constitution, 
and  section  45  of  the  Criminal  Code  of  1902, 
It  is  true  that  in  all  criminal  prosecutions 
the  accujjed  shall  have  compulsory  process  for 
obtaining  witnesses  "In  his  favor."  This 
right  was  so  far  accorded  the  appellant  as  that 
compulsory  process  was  awarded  him  un- 
der which  a  witness  was  bound  over  under  re- 
cognizance to  appear,  and  on  his  application  a 
bench  warrant  was  afterwards  Issued  for 
the  arrest  of  the  witness,  so  that  the  real 


point  of  the  complaint  Is  not  that  compulsory 
process  was  denied  the  accused,  but  that;  such 
process  having  been  granted  whenever  sought, 
the  court  declined  to  continue  the  case  for 
the  term  on  the  showing  made,  which  we 
have  shown  was  not  such  as  Justice  and  the 
rule  of  the  court  required.  It  not  appearing 
that  the  witness  was  material. 

The  Judgment  of  the  circuit  court  is  af- 
firmed by  an  equal  division  of  the  court 

WOODS,  J.  I  concur  In  affirming  the 
Judgment  on  the  ground  that  there  was  noth- 
ing before  the  coiut  to  show  the  materiality 
of  the  absent  witness.  The  Oonstltution  gives 
the  accused  the  right  **to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor." 
Obviously  this  does  not  mean  the  court  Is 
bound  to  Issue  compulsory  process  for  any- 
body the  defendant  may  designate  as  a  wit- 
ness. Much  less  does  it  mean  that  the  cause 
must  be  continued  for  the  absence  of  any  one 
who  may  be  designated  as  a  witness  for  defend- 
ant. There  must  be  a  showing  that  the  per- 
son wanted  is  really  a  witness  **ln  favor"  of 
the  defendant,  and  that  his  testimony  would 
be  material  to  the  defendant's  cause. 

POPE,  C.  J.  I  dissent  The  Constitution 
provides  that  compulsory  process  shall  be 
made  to  obtain  witnesses.  This  was  not 
given.  Rule  of  court  must  yield  to  the  Con- 
stitution. 

GARY,  A.  J.  (dissenting).  Section  18,  art 
1,  of  the  Constitution,  provides  that  the  ac- 
cused shall  have  compulsory  process  for  ob* 
tatning  witnesses  In  his  favor,  and  this  pro* 
vision  is  mandatory.  This  right  is  not  ex- 
hausted because  a  witness  at  one  time  was 
arrested  and  bound  over  to  attend  court  but 
continues  until  the  accused  is  placed  upon  his 
trial,  unless  waived  or  forfeited  by  his  con- 
duct of  which  there  Is  no  evidence  whatever 
In  this  case,  nor  does  the  record  show  that 
the  ruling  of  his  honor  the  presiding  Judge 
was  based  upon  such  ground.  As  long  as  this 
ri^ht  continues,  the  accused  cannot  be  forced 
to  trial,  even  though  the  Solicitor  may  be 
willing  to  accept  as  testimony  what  the  wit- 
ness would  bwear  If  present 

For  these  reasons,  I  dissent 

On  Rehearing. 

PER  CURIAM.  Judgment  of  the  circuit 
court  affirmed,  for  reasons  stated  in  the  opin- 
ions of  Associate  Justices  JONES  and 
WOODS,  heretofore  filed. 

JONES  and  WOODS,  JJ.,  and  OART, 
KLUGH,  DANTZLER,  PRINCE,  MEMMIN- 
GER,  HYDRICK,  and  WILSON,  Circuit 
Judges,  concur.  POPE,  J.,  and  GARY,  A. 
J.,  dissent 
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EDWARDS  T.  HAIiA 

(Supreme.  Court  of  Georgia.    Aug.   16,   1907.) 

Pastitebshif^-Bvidbncb  ix>  Establish. 

The  evidence,  thoush  conflicting,  amply  au- 
thorized the  verdict,  and  no  sufiScient  reason  has 
been  shown  for  reversing  the  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  3S,'  Partnership,  8  76.] 

(Syllabus  by  the  0>urt.) 

Error  from  Superior  CJourt,  Banks  CJoun- 
ty;  C.  H.  Brand,  Judge. 

Action  by  Hugh  Edwards  against  J.  P. 
Hala  Judgment  for  defendant,  and  plaintiff 
brings  error.    AflElrmed. 

Edwards  filed  his  petition  against  Hale, 
alleging  that  the  defendant  was  indebted  to 
him  in  the  sum  of  $250  on  account  of  tlie 
breach  of  a  partnership  agreement;  that  th^ 
entered  into  an  oral  agreement  to  form  a 
partnership  under  the  name  of  "John  P. 
Hale,  Proprietor";  that  Hale  was  to  furnish 
the  capital  to  start  the  business;  that  both 
were  to  rent  a  house,  and  Edwards  was  to 
conduct  the  business  and  take  out  -a  reason- 
able amount  for  his  support,  and  the  profits 
and  losses  were  to  be  borne  equally;  that  the 
plaintiff  went  to  work  in  good  faith  and 
built  up  a  good  business,  which  was  increas- 
ing daily;  that  there  was  no  time  especially 
agreed  on  as  to  how  long  the  partnership 
should  continue,  but  it  was  understood  that 
it  was  not  to  be  terminated  without  three 
months'  notice;  and  that,  notwithstanding 
such  agreement,  the  defendant,  without  any 
notice  to  petitioner,  took  charge  of  the  busi- 
ness and  refused  to  allow  him  to  participate 
therein,  and  deprived  him  of  all  his  rights 
as  a  partner.  The  petition  concludes  in  the 
following  language:  "Your  petitioner  fur- 
ther shows  that,  being  turned  out  of  the 
business  without  any  notice,  he  was  out  of 
employment  and  lost  bis  time  and  profits 
for  three  months,  which  he  was  entitled  to, 
all  to  the  value  of  said  $250,  which  the 
said  defendant  is  Justly  Indebted  to  peti- 
tioner." The  defendant  filed  an  answer  in 
which  he  denied  all  liability.  At  the  trial 
the  plaintiff  testified  that  the  agreement  was 
as  set  forth  in  tiie  petition.  The  testimony 
of  the  defendant  was  to  the  effect  that  there 
was  no  partnership  whatever;  that  the  plain- 
tiff was  simply  employed  to  conduct  the  busi- 
ness, and  was  to  be  paid  for  his  services 
one-half  of  the  profits;  that  he  had  no  inter- 
est in  the  business,  and  was  not  liable  in 
any  way  for  the  losses;  that  for  a  sufficient 
cause  he  was  discharged;  and  that  all  that 
was  due  him,  under  the  terms  of  the  agree- 
ment, had  been  tendered  to  him,  which  he  had 
refused  to  receive.  The  trial  resulted  in  a 
verdict  for  the  defendant,  and  the  plaintiff 
assigns  error  upon  the  refusal  of  the  Judge 
to  grant  a  new  trial 

W.  W.  Stark,  for  plaintiff  hi  error.    H.  H. 
Perry,  for  defendant  in  error. 
58  S.E.— 52 


CK)BB,  P.  J.  (after  stating  the  facts  as 
above).  The  controlling  issue  was  partnership 
or  no  partnership.  The  evidence  upon  this 
subject  was  conflicting.  It  is  contended  by 
counsel  for  plaintiff  in  error,  in  his  brief, 
that  the  evidence  was  sufficient  to  authorize 
a  finding  either  way.  It  is  therefore  only 
necessary  to  determine  whether  any  error  of 
law  had  been  committed  which  would  au- 
thorize a  reversal  of  the  Judgment  Error 
is  assigned  upon  the  following  charge  of  the 
court:  "If  there  be  no  agreement  as  to  the 
time  of  the  continuance,  the  partnership  Is 
at  will,  and  may  be  dissolved  at  any  time 
by  any  partner  giving  the  other  three  months' 
notice;  and  if  this  be  the  truth  of  the  case. 
If  the  defendant  dissolved  it  without  this 
notice,  then  the  plaintiff  can  recover  what 
the  profits  would  amount  to  for  said  three 
m<mths,  and  no  more,  and  the  burden  is  up- 
on the  plaintiff  to  show  what  these  profits 
would  amount  to."  Error  is  assigned  upon 
this  charge,  for  the  reason  that  it  limited  the 
plaintiff's  recovery  to  the  profits  that  might 
have  been  made  during  the  three  months  fol- 
lowing the  wrongful  dissolution  of  the  part- 
nership, and  placed  the  burden  upon  the 
plaintiff  of  showing  what  his  damages  would 
be.  As  will  be  seen  from  the  statement  of 
facta,  the  plaintiff  distinctly  alleges  that  his 
damages  were  the  loss  of  profits  durhig  the 
three  months,  and  hence  there  was  no  error 
in  the  Judge  limiting  the  plaintiff's  recovery 
in  the  manner  hi  which  it  had  been  limited 
In  his  petition.  Neither  was  there  any  error 
in  Instructing  the  Jury  that  the  burden  was 
upon  the  plaintiff  to  prove  his  damages.  He 
must  furnish  some  basis  upon  which  the  Jury 
could  estimate  the  damages  resulting  to  him 
from  the  breach  of  the  partnership  agree- 
ment It  may  be  that  under  the  petition  the 
plaintiff  would  have  been  entitled  to  re- 
cover nomhuil  damages  for  the  breach  of  the 
contract  even  though  there  was  no  evidence 
as  to  any  actual  damages  sustained;  but  it 
is  well  settled  that  in  an  action  upon  a  con- 
tract a  new  trial  will  not  be  ordered  merely 
for  the  purpose  of  allowing  a  plaintiff  to 
recover  nominal  damages.  Roberts  v.  Glass, 
112  Ga.  45di  87  S.  E.  704;  Bloom  v.  Americus 
Grocery  Oo.,  116  Ga.  784,  48  S.  E.  54. 

Error  is  also  assigned  upon  the  following 
charge:  ^In  order  to  constitute  a  partner- 
ship by  Joint  interest  in  the  profits  and 
losses,  the  partners  must  share  in  all  losses 
sustained  by  the  partnership.  The  word 
Moss'  in  this  section  [section  2629]  means 
something  more  than  the  mere  failure  to 
realize  profits."  The  error  assigned  upon 
this  charge  is  that  it  precludes  the  Jury  from 
finding  for  the  plaintiff  profits  which  had 
been  added  to  the  business,  and  that  the 
court  did  not  define  the  term  ''losses."  So 
far  as  the  latter  assignment  of  error  is  con- 
cerned, it  is  sufficient  to  say  that,  if  any 
definition  of  this  term  used  In  the  Code  sec- 
tion had  been  desired,  it  should  have  been 
the  subject  of  a  proper  written  request    The 
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first  criticism  Is  not  well  taken,  for  the  rea- 
son that  the  court,  In  the  charge  referred  to^ 
was  not  undertaking '  to  determine  how  an 
accounting  should  be  had  to  determine  the 
profits  and  losses  of  the  business,  but  simply 
defining  what  was  a  partnership  under  the 
law. 

The  only  other  assignment  of  error  is  an 
objection  to  the  testimony  of  a  certain  wit- 
ness as  to  the  statement  of  the  father  of  the 
defendant  In  the  absence  of  both  the  plaintiff 
and  defendant  The  Judge,  in  a  note  to  the 
motion  for  a  new  trial,  says  that  this  evi- 
dence was  admitted  for  the  purposes  of  im- 
peachment Even  if  this  evidence  was  Im- 
properly admitted,  for  the  reason  that  It 
sought  to  impeach  the  witness  upon  a  matter 
which  was  immaterial,  the  error  was*  un- 
der all  the  circumstances,  not  of  such  grave 
nature  as  to  require  a  reversal  of  the  Judg- 
ment 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(129  Oa.  292) 


rORD  V.  CLARK. 


(Supreme  Oourt  of  Georgia.    Aug.  14,  1907.) 

!•  Judgment— Motion  to  Vacate— Fbaud. 

A  judgment,  founded  on  a  verdict  obtained 
by  fraud  practiced  on  the  defendant  and  the 
court,  may  be  set  aside,  and  the  original  case 
reinstated,  in  a  court  of  law,  with  proper  plead- 
ings, and  with  all  the  parties  at  interest  as 
parties  to  the  motion;  toe  motion  being  made 
at  the  term  of  the  court  at  which  the  verdict 
and  judgment  were  entered,  and  the  movant 
showing  that  he  was  not  In  laches,  had  a  meri- 
torious defense,  and  announcing  ready  for  an 
instant  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §§  712,  713.] 

2.  Same— Evidence. 

The  motion  to  vacate  the  verdict  and  Judg- 
ment and  to  reinstate  the  case  met  the  require- 
ments of  the  foregoing  rule,  and  was  supported 
by  the  evidence,  and  the  discretion  of  the  trial 
Judge  in  vacating  the  verdict  and  judgment  and 
reinstating  the  case  was  not  abused. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  fi§  712,  713.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Colquitt  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  J.  J.  Ford,  administrator,  against 
W.  S.  Clark.  Judgment  for  defendant  and 
plaintiff  brings  error.    Affirmed. 

Ford,  as  administrator  of  Graves,  institut- 
ed his  action  of  ejectment  against  W.  S. 
Clark,  returnable  to  the  April  term,  1906,  of 
Colquitt  superior  oourt  At  the  next  term  a 
verdict  was  rendered  in  favor  of  plaintiff, 
and  a  Judgment  entered  thereon.  During  the 
same  term,  the  defendant  filed  his  motion  to 
vacate  and  set  aside  the  verdict  and  Judg- 
ment, alleging  that  previously  to  the  institu- 
tion of  the  suit  he  had  deposited  his  title 
deed  to  the  premises  in  dispute  with  the 
counsel  for  the  plaintiff  in  the  ejectment  suit 
As  soon  as  he  was  served  with  a  copy  of  the 
petition,  he  applied  to  plaintiff's  counsel  for 


his  deeds,  for  the  purpose  of  preparing  his 
answer  to  the  action  of  ejectment  when 
counsel  for  plaintiff  inforjned  him  that  it 
was  unnecessary  to  file  any  answer  to  the 
case ;  that  he,  as  attorney  for  the  plaintiff, 
would  withdraw  the  suit ;  and  that  the  same 
would  never  go  to  trial.  Relying  upon  this 
statement,  movant  did  not  file  an  answer  to 
the  suit  He  avers  that  he  had  a  meritori- 
ous defense  to  the  ejectment  suit  and  sets 
out  facts  showing  a  good  prescriptive  title 
to  the  land  embraced  in  the  suit  He  alleges 
that  he  had  no  knowledge  that  counsel  for 
the  plaintiff  had  violated  his  promise  to  dis- 
miss the  suit  until  the  term  of  court  at 
which  Judgment  was  taken,  and  after-  the 
plaintiff*s  counsel,  without  notice  to  him, 
had  taken  a  verdict  and  Judgment  against 
him.  He  offered  to  file  his  answer  instanter 
and  announced  ready  for  trial  on  the  merits 
of  the  ejectment  suit  When  this  petition 
was  presented  to  the  Judge,  he  granted  a 
rule  nisi  directed  to  Ford,  as  administrator, 
requiring  him  to  show  cause  instanter  why 
the  verdict  and  Judgment  should  not  be  set 
aside  and  the  defendant  allowed  to  file  his 
answer  as  prayed.  Due  and  legal  service  of 
the  order  and  petition  were  acknowledged  by 
counsel  for  plaintiff  in  the  ejectment  suit 
The  plaintiff  moved  to  dismiss  the  proceed- 
ing, on  the  ground  that  it  was  a  motion  to 
set  aside  a  verdict  and  Judgment  not  predi- 
cated upon  a  defect  appearing  upon  the  face 
of  the  record.  The  court  overruled  this  mo- 
tion to  dismiss,  and  the  plaintiff  excepted. 
After  hearing  the  evidence,  the  court  granted 
the  motion  to  set  aside  the  verdict  and  Judg- 
ment and  this  Judgment  also  is  assigned  as 
error. 

W.  C.  McCall,  for  plaintiff  in  error.  Ed- 
win lu  Bryan,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts  as 
above).  1.  There  is  no  doubt  that  the  Judg- 
ment of  a  court  of  competent  Jurisdiction 
may  be  set  aside,  by  the  court  which  render- 
ed it  for  fraud  and  irregularity.  Mobley  v. 
Mobley,  9  Ga.  247.  An  examination  of  pre- 
vious adjudications  of  this  court  discloses 
some  apparent  conflict  as  to  the  proper  pro- 
cedure. In  Dugan  v.  McGlann,  60  Ga.  853,  it 
was  said  that  a  Judgment  may  be  vacated  for 
fraud,  accident  or  mistake,  unmixed  with 
the  negligence  or  fraud  of  the  complaining 
party,  by  decree  in  chancery,  or  in  a  court 
of  law  with  appropriate  pleadings,  but  can- 
not be  set  aside  on  either  of  those  grounds 
on  motion.  It  has  been  repeatedly  held  by 
this  court  that  a  motion  to  set  aside  a  Judg- 
ment must  be  based  on  some  defect  which 
appears  on  the  face  of  the  record.  Regopou- 
las  V.  State,  116  Ga.  506,  42  S.  B.  1014,  and 
citations.  But  not  all  motions  to  set  aside 
Judgments  are  necessarily  based  on  matter 
appearing  on  the  face  of  the  record.  For 
example,  any  Judgment  or  verdict  entered  up 
in  consequence  of  perjury  may  be  set  aside 
"upon  motion  and  notice  to  the  adverse  par- 
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tj."  Glv.  Code  18^,  S  5366.  Here  we  find 
clear  recognition  of  the  right  to  set  aside  a 
Judgment,  on  motion,  for  a  defect  not  ap- 
parent on  the  record.  In  Mobley  y.  Mobley, 
9  Ga.  247»  there  was  a  motion  made  in  the 
court  of  ordinary  to  set  aside  a  Judgment 
granting  letters  of  dismission  to  an  adminis- 
trator, on  the  ground  of  fraud.  Objection 
was  made  to  the  evidence  offered  to  prove 
the  fraud  alleged,  on  the  ground  "that  fraud- 
ulent acts,  however  flagrant,  could  not  be  giT- 
en  in  evidence"  in  a  motion  to  set  aside  a 
Judgment  In  the  course  of  the  discussion  of 
this  point,  Nisbet,  J.,  said:  ''Fraud  in  pro- 
curing a  Judgment  is  ground  for  its  reversal, 
both  in  law  and  equity.  It  is  an  irregularity 
which  vacates  it  It  may  be  inquired  into 
by  the  court  which  rendered  the  Judgment" 
At  common  law  a  motion  to  set  aside  a  Judg- 
ment could  be  predicated  upon  any  irregu- 
larity in  the  Judgment  whether  appearing  in 
the  face  of  the  record  or  not  Judge  McCay 
said,  in  Fannin  v.  Durdln,  64  Ga.  479,  that 
the  provisions  of  our  CJode  were  merely  de- 
claratory of  the  common  law;  but  his  re- 
marks were  said  to  be  obiter  dicta  in  the 
Case  of  Regopoulas,  supra.  Be  that  as  It 
may,  we  find  that  as  early  as  the  case  of 
Mobley  v.  Mobley,  cited  from  9  Ga.  247,  It 
was  considered  proper  procedure  to  vacate 
a  Judgment  procured  by  fraud  to  file  a  peti- 
tion addressed  to  the  court  wherein  the  Judg- 
ment was  rendered,  distinctly  alleging  the 
specific  fraud  and  praying  a  rule  against  all 
the  parties  Interested,  to  show  cause  wtiy  the 
Judgment  should  not  be  set  aside.  ^  When  the 
rule  was  served,  the  court,  on  the  day  there- 
in appointed,  would  proceed  to  hear  evidence 
relating  to  the  alleged  fraud.  This  practice 
was  approved  in  Turner  v.  Jordan*  07  Ga. 
604.  In  (the  late  case  of  Union  €k>mpress  Ca 
T.  Leffler,  122  Ga.  640,  60  S.  E.  483,  it  was 
held:  "In  a  proper  proceeding  by  petition, 
with  rule  nisi  or  process,  and  service  upon 
the  necessary  parties,  the  courts  of  this  state 
may  exercise  the  Jurisdiction,  which  obtained 
at  common  law,  to  set  aside  Judgments  for 
irregularities  not  appearing  on  the  face  of 
the  record."  See,  also,  Ayer  v.  James,  120 
Ga.  678,  48  S.  B.  164.  Whether  such  pro- 
ceeding be  technically  a  motion  to  set  aside 
a  Judgment  or  denominated  by  other  ap- 
propriate name,  it  is  certainly  a  proceeding 
in  a  court  of  law,  and  it  would  be  Immaterial 
to  the  parties  haled  into  court  whether  they 
were  cited  to  appear  by  a  rule  issued  by  the 
Judge,  or  process  in  the  name  of  the  Judge, 
issued  by  the  derk. 

2.  The  movant  submitted  evidence  to  sus- 
tain the  truth  of  the  grounds  of  his  motion. 
He  proved  that  he  had  a  meritorious  de- 
fense to  the  ejectment  suit  viz.,  a  good  pre- 
scriptive title.  His  motion  was  made  at 
the  trial  term  of  the  ejectment  suit  &nd  he 
offered  instantly  to  plead  and  announced 
ready  for  trial.  The  plaintiff  In  ejectment 
would  not  have  been  delayed,  for  he  could 
not  have  had  a  trial  at  an  earlier  term  of 


the  court  The  movant  was  dlllfent,  in  that 
he  moved  instantly  upon  knowledge  that  the 
plaintiff  had  taken  Judgment  against  him  in 
violation  of  liis  promise  to  dismiss  the  suit 
An  application  to  vacate  a  verdict  and  Judg- 
ment is  addressed  to  the  sound  discretion  of 
the  Judge,  and  the  court  did  not  err  under 
the  evidence  submitted  in  setting  aside  the 
verdict  and  Judgment  and  reinstating  the 
c^se. 

Judgment  afllrmed.    All  the  Justices  con- 
cur. 


(129  Ga.  31») 
SORRELLS  V.  MATTHEWS. 
(Supreme   Court  of  Georgia.    Aug.   15,   1907.) 

Pabknt  and  Ohild— Wborq  to  Ohild— Ac- 
tion BT  Pabbnt. 

A  father  cannot  maintain  a  salt  for  a  wron|r 
done  to  his  minor  child,  unless  he  has  incurrea 
a  direct  pecaniary  injury  therefrom,  by  reason 
of  loss  of  service  or  expenses  necessarily  con- 
sequent thereon.  It  follows  that  if  a  teacfaet 
of  a  public  school  is  liable  to  any  one  for  ex- 
pelling a  pupil  therefrom,  an  action  therefor 
will  not  lie  In  favor  of  the  father  of  the  pupil, 
when  he  has  thereby  suffered  no  direct  pecaniary 
loss. 
(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Ck>urt,  Randolph  Coun- 
ty;  Moses  Wright  Judge. 

Action  by  J.  M.  Sorrells  against  C  R. 
Matthews.  Judgment  for  defendant  and 
plaintiff  brings  error.    AfOlrmed. 

J.  M.  Sorrells  brought  an  action  against 
O.  R.  Matthews,  teacher  of  a  public  school, 
for  damages  in  the  sum  of  $300,  for  expelling 
the  plalntiff*s  children  from  the  school.  The 
petition  was  dismissed  at  the  trial  term,  on 
a  motion  in  the  nature  of  a  general  demur- 
rer, and  the  plaintiff  excepted.  The  sub- 
stance of  the  petition  was:  The  defendant 
contracted  with  the  board  of  education  of 
Randolph  county  to  teach  a  public  school  at 
Benevolence  in  that  county,  for  six  months, 
beginning  December  1,  1905.  He  also  agreed 
with  the  trustees  of  the  Benevolence  Academy 
''to  carry  on,  ha  conjunction  with  said  pub- 
lic school,  a  school  in  said  Benevolence  Acad- 
emy extending  two  months  longer  than  said 
public  school  term,  and  in  wliich  other 
branches  were  taught  than  those  taught  in 
the  public  school;  and  under  an  arrange- 
ment of  some  sort  between  the  trustees,  or 
between  him  and  said  trustees,  it  was  ar- 
ranged to  pay  his  salary  for  this  extra  time 
by  levying  an  assessment  on  every  pupil  who 
entered  said  school,  regardless  of  whether 
entered  for  the  whole  or  only  the  public 
term,  at  the  rate  of  from  five  to  seven  dol- 
lars." The  plaintiff  had  three  children  of 
school  age  entitled  to  enter  said  public  school. 
The  school  was  opened  by  the  defendant  in 
October  or  November,  1905,  and  at  the  be- 
ginning of  the  public  term  thereof,  when  the 
plaintiff  had  the  right  to  enter  his  children, 
he  entered  them  in  said  public  school,  notify- 
ing the  defendant  at  the  time,  that  they 
were  being  entered  for  the  public  depart- 
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ment,  and  for  the  public  term  only,  and  for 
the  purpose  of  receiving  auch  advantages 
alone  as  the  public  school  afforded.  Soon 
after  the  children  were  thus  entered,  the 
chairman  of  the  board  of  truatees  of  said 
academy  demanded  of  plaintiff  $16,  for  the 
assessment  levied  by  said  board  of  trastees 
on  each  pupiL  The  plaintiff  "declined  to 
pay  the  same,  and  the  demand  was  several 
times  afterwards  made  on  [him]  by  some 
member  of  said  local  board  of  trustees, 
which  [he]  as  often  refused  to  pay."  The 
chairman  of  the  board  of  trustees  then  noti- 
fied the  plaintiff  that,  unless,  said  sum  was 
paid,  his  children  would  be  sent  home.  The 
plaintiff  not  having  paid  the  amount  so  il- 
legally exacted,  the  defendant,  about  Decem- 
ber ld»  1905,  "publicly  and  in  the  presence 
of  said  school,  for  no  other  cause  or  reason 
than  petitioner  had  refused  to  yield  to  said 
illegal  exaction,  dismissed,  expelled,  and  sent 
petitioner's  said  children  home,  and  aft- 
erwards refused  to  receive  them  or  to  teach 
them  in  said  public  school,  unless  he  would 
pay  the  assessment  imposed  upon  him  by  the 
board  of  trustees  of  said  academy.**  The 
defendant,  in  expelling  plaintiff*s  children, 
acted  with  full  knowledge  that  neither  the 
trustees  nor  he  had  any  right  to  make  such 
assessments  and  to  refuse  to  receive  them 
back  in  school,  and  "the  acts  of  said  Mat- 
thews in  said  matter  were  arbitrary,  willful, 
and  malicious."  In  order  to  have  his  chil- 
dren restored  to  the  school.  It  was  necessary 
for  the  plaintiff  to  mandamus  the  county 
board  of  education,  and  by  this  means  the 
children  were  put  back  in  the  school  on 
January  18,  1906.  The  plaintiff,  "by  rea- 
son of  the  loss  of  time  from  said  school  by 
his  said  children  and  the  expense  of  having 
to  pay  attorney's  fees,  •  •  •  was  injur- 
ed, and  by  the  wrong  and  humiliation  put 
upon  his  unoffending  children  [he]  was  hu- 
miliated and  his  feelings  greatly  wounded. 
Besides  this  the  action  of  said  Blatthews  put 
him  in  the  attitude  of  one  who  refused  to 
pay  his  obligations,  and  the  acts  of  said 
Matthews  were  willfully  and  malldously  de- 
signed to  put  him  in  that  false  light  before 
the  public,  and  by  such  acts  petitioner  says 
that  he  has  been  injured  and  damaged  in 
the  sum  aforesaid." 

W.  C  Worrell  and  M.  0.  Bdwards,  for 
plaintiff  In  error.  Powell  ft  Pottle,  for  de- 
fendant in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  One  ground  of  the  motion  to  dis- 
miss the  petition  was  that  it  set  forth  no 
right  of  action  in  the  plaintiff.  In  our  opin- 
ion this  ground  was  well  taken,  and  there- 
fore the  necessity  of  dealing  with  any  other 
question  raised  by  the  record  is  obviated. 
In  no  case  can  a  father  maintain  an  action 
for  a  wrong  done  to  his  minor  child,  unless 
the  father  has  incurred  some  direct  pecun- 
iary injury  theref  rom,  in  consequence  of  losft 


of  service^  or  expense  neoessarily  consequent 
thereon.  Bell  v.  Wooten,  S3  Ga.  684;  Gen- 
teal  Railroad  Ck>.  v.  Brinson,  64  Qa.  475; 
Frazier  ▼.  Georgia  Railroad  Ooh  101  Qa.  70, 
28  S,  B.  684;  Hurst  t.  Goodwin,  114  Ga. 
586,  40  S.  B.  764,  88  Am.  St  R^.  43.  Civ. 
Ck>de  1896,  I  8816,  providing  that  "every  per- 
son may  recover  for  torts  committed  to  him- 
self, or  his  wife,  or  his  diiild,  or  his  ward, 
or  his  servant,"  Is  merely  declaratory  of  the 
common  law.  Frazier  v.  Georgia  Railroad 
€k>.,  101  Ga.  70,  28  &  B.  684.  At  common  law 
the  parent's  right  to  reoover  for  a  tort  to  his 
minor  child  is,  by  legal  fiction,  predicated 
upon  the  relation  of  master  and  servant 
Frasler  v.  Georgia  Railroad  Go.,  101  Ga.  70» 
28  S.  B.  684,  and  cases  cited.  In  Spear  v. 
Oummlngs,  28  Pick.  (Mass.)  224,  84  Am. 
Dec  53.  it  was  held  that  "the  teacher  of  a 
town  school  is  not  liable  to  any  action  by  a 
parent  for  refusing  to  instruct  his  (^ildren.* 
This  ruling  was  put  upon  the  ground  that 
there  is  no  privity  of  contract  between  the 
parent  and  the  teacher;  the  latter  being  re- 
sponsible on  his  contract  only  to  the  town  by 
which  he  is  employed  and  paid.  In  Sherman 
V.  Oharlestown,  8  Gush.  (Mass.)  161,  Shaw, 
<X  J.,  referring  to  the  case  Just  cited,  in 
which  he  also  delivered  the  opinion,  said  that 
the  court  were  of  opinion,  among  other  rea- 
sons, that  the  action  was  misconceived,  "b^ 
cause  the  father  is  not  tbe  person  injured 
and  entitled  to  recover  damages  in  his  own 
right"  In  Stephenson  t.  HaU,  14  Barb.  (N. 
Y.)  222,  It  was  held  that  an  action  will  not 
lie  in  behalf  of  a  parent  against  the  town 
superintendents  of  public  schools,  for  ex- 
pelling and  excluding  the  plaintifrB  minor 
child  from  the  common  schools,  nor  for  dam- 
ages sustained  by  the  parent  in  bringing  an 
appeal  to  tte  state  superintendent  of  com> 
mon  schools,  to  get  such  <diild  reinstated  in 
the  schools.  In  the  opinion  in  that  case,  Al- 
len, J.,  used  this  language:  "Gan  it  be  said 
that  the  plahitiff  has  an  Interest  as  well  as 
a  right  to  have  his  daughter  in  the  8(dxK>U 
tbAt  by  reason  of  the  education  she  was  re- 
ceiving she  was  being  pr^ared  to  render  her- 
self more  useful,  and  that  h^  services  dur- 
ing her  minority  would  thus  t)eoome  more 
valuable  to  her  parent?  This  would  be  car- 
rying the  doctrine  much  too  far,  in  my  <^in- 
ion,  in  order  to  sustain  an  action  of  this 
kind,  an  action  clearly  not  to  be  favored,  un- 
less in  support  of  an  undoubted  principle  of 
law."  In  Donahoe  v.  Richards,  38  Me.  376» 
it  was  held  that  the  parent  of  a  child  ex- 
pelled from  a  public  school  by  order  of  the 
superintending  school  committee  can  main- 
tain no  action  against  the  members  of  the 
committee  for  suoh  expulsion.  In  delivering 
the  opinion,  Appleton,  J.,  said:  "In  this 
case,  there  is  no  act  done  by  which  the  abil- 
ity of  the  child  to  render  service  is  diminish- 
ed. The  school  Is  for  her  benefit  and  In- 
struction. The  education  is  given  to  her; 
and,  if  wrongfully  deprived  thereof,  the  loss 
of  such  derivation  falls  pn  hec    The  wrong 
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committed,  the  injury  done,  l«  done  to  ber 
alone,  and,  If  hee  rights  tiaye  been  violated, 
flbe  alone  is  entitled  to  compensation."  So, 
In  Boyd  r.  Blalsdell,  16  Ind.  73,  where  the 
plaintiff  sued  the  school  trustees  of  a  town- 
ship for  refasing  admission  to  bfls  children 
into  a  district  school  In  such  township.  It 
was  held  that  the  plaintiff  could  not  main- 
tain the  action,  as  the  parent  can  only  sue 
for  such  injuries  to  his  cblld  as  occasion  loss 
of  service.  For  all*  other  injuries  the  child 
must  sue; 

All  the  cases  cited,  holding  that  a  parent 
cannot  recover  for  the  expulsion  of  his  child 
from  a  public  school,  were  not  put  upon  the 
common-law  doctrine  (Hall  v.  Hollander,  4 
Bam.  ft  Oress.  660,  6  East,  45;  Flemlngton 
V.  Smithers,  2  Carr.  &  Payne,  282^78;  Fra- 
sler  V.  Georgia  Railroad  Go.,  101  Ga.  70,  28 
8.  B.  684,  and  citations)  that  a  parent  can- 
not maintain  an  action  for  an  injury  to  his 
child  which  does  not  result  in  loss  of  serv- 
ice, or  cause  expense  to  the  parent  We  have 
been  able  to  find  only  one  reported  case  out 
of  harmony  with  this  rule,  viz.,  Boe  v.  Dem- 
Ing,  21  Ohio  St  666,  where  it  was  held: 
"The  father  of  a  child  entitldd  to  the  benefits 
of  the  public  school  of  the  subdistrict  of  his 
residence  may  maintain  an  action  against 
the  teacher  of  the  school  and  the  local  di- 
rectors of  the  subdistrict  for. damages  for 
wrongfully  expelling  the  child  from  the 
school."  There  was  no  further  opinion  ren- 
dered, and  no  authority  cited.  We  do  not 
agree  to  the  soundness  of  this  dictum.  Coun- 
sel for  plaintiff  in  error  cites  the  case  of 
Board  of  Bducation  of  Gartersville  v.  Purse, 
101  Ga.  422,  28  S.  B.  896,  41  L.  R.  A.  593, 
65  Am.  St  Rep.  812,  admitting,  however,  that 
"the  Purse  Case  did  not  decide  the  question 
involved  here,  but  [contending]  the  analogous 
line  of  reasoning  would  establish  the  sound- 
ness of  our  contention.'*  In  that  case  it  was 
held  that  a  board  of  education  having  the 
charge  and  control  of  a  system  of  tree  schools 
established  by  law  and  supported  by-  taxa- 
tion has  the  right  to  suspend  from  attendance 
upon  school  children  whose  parent  in  un- 
dertaking to  interfere  with  the  discipline  of  a 
teacher  over  one  of  the  children,  enters  the 
schoolroom  of  such  teacher,  during  school 
hours,  and.  In  the  presence  of  the  assembled 
pupils.  Is  guilty  of  conduct  toward  such 
teacher  which  is  subversive  of  the  discipline  of 
the  school.  The  line  of  reasoning  in  the  opin- 
ion in  that  case,  delivered  by  Mr.  Justice 
Ck>bb,  led  to  the  conclusion  that  "it  would  be 
contrary  to  the  policy  of  our  law,  based  as 
it  is  upon  the  common  law,  to  bestow  upon 
the  child  in  the  matter  of  its  education  any 
right  independent  of  the  parent"  From  this, 
counsel  argues  that  it  follows  that  when  a 
child. is  wrongfully  expelled  from  a  public 
school,  the  right  of  action  for  sudi  expulsion 
is  in  the  parent  and  not  in  the  child.  But 
the  very  opinion' upon  which  counsel  relies 
recognises  that  there  is  a  right  of  action  in 
a  child  for  his  wanton  and  malicious  repul- 


sion or  exclusion  from  a  public  school,  in 
which  he  has  been  hiwfully  entered  by  his 
parent  and  authorities  to  this  effect  are  there 
cited.  On  page  444  of  101  Ga.,  page  904  of 
28  S.  B.  (41  L.  R.  A.  698,  66  Am.  St  Rep. 
312),  the  learned  Justice  said:  "While  it  is 
the  act  of  the  parent  or  guardian  which 
places  the  child  in  the  scho61  and  puts  him 
in  a  position  where  he  can  obtain  the  benefits 
of  the  system,  this  does  not  prevent  a  duty 
from  arising  on  the  part  of  the  school  au- 
thorities towards  the  child  to  abstain  from 
unlawful  conduct  which  would  deprive  the 
child  of  the  benefit  which  the  act  of  the  par- 
ent has  secured  to  him.  The  moment  the 
child  is  placed  In  school  this  duty  arises.  A 
breach  of  this  duty  will  be  a  tort  for  which 
the  child  can  recover  in  a  proper  action 
against  the  person  wantonly  and  maliciously 
depriving  him  of  the  benefits  which  he  would 
receive  from  the  school.  •  •  •  Out  of 
this  breach  of  duty  damage  arises  to  the 
parent,  as  well  as  to  the  child.  The  parent 
therefore  has  the  right  to  appeal  to  the  courts 
to  compel  the  child  to  be  admitted  or  rein- 
stated, as  the  case  may  be,  and  also  to  ap- 
peal to  the  courts  by  his  action  for  damages 
for  the  amount  which  he  would  be  required 
to  expend  in  the  education  of  his  child.  This 
child  would  also  have  a  right  against  the  in- 
dividual thus  wantonly  and  maliciously  de- 
priving him  of  the  benefit  which  Is  secured 
to  him  by  the  law  In  the  event  the  parent 
sees  proper  to  enter  him  In  the  school."  The 
same  learned  Justice,  In  the  opinl<m  rendered 
In  Hurst  v.  Goodwin,  114  Ga.  685,  40  S.  E. 
764,  88  Am.  St  Rep.  48,  said:  "It  does  not 
however,  follow  that  the  right  of  action  for 
injuries  of  every  character  to  a  minor  child 
Is  in  the  father  alone.  If  the  Injury  is  one 
from  which  the  father  does  not  sustain  any 
damage— ^that  is,  which  does  not  destroy  or 
impair  the  ability  of  the  child  to  render 
services  to  the  father^there  is  no  right  of 
action  In  the  father  for  the  wrong  done  the 
child."  In  the  case  with  which  we  are  deal- 
ing. If,  under  the  facts  alleged,  a  right  of 
action  existed,  it  was  In  the  children,  not  in 
the  father,  and  it  is  their  right  not  his,  which 
he  is  seeking  to  exercise  in  his  own  behalf. 
He  makes  no  claim  for  money  expended  in 
the  education  of  his  children,  in  consequence 
of  their  expulsion  from  the  public  school. 
Indeed,  his  petition  indicates  that  he  spent  no 
money  for  this  purpose,  as  it  shows  that  they 
were  only  out  of  the  school  about  a  month, 
during  which  time  he  was  trying  to  get  them 
reinstated  theroin.  There  Is  no  allegation 
that  he  was  put  to  any  other  expense  by  rea* 
son  of  their  being  expelled  from  the  school. 
It  Is  true  that  it  is  alleged  that  by  reason 
of  his  having  to  pay  attorney's  fees  he  was 
injured,  but  whiLt  he  paid  sudi  fees  for  is 
not  alleged,  nor  the  amount  which  he  paid, 
nor  that  they  were  reasonable,  nor  whether 
the  fees  referred  to  were  In  the  present  case 
or  in  some  other.  Of  course.  In  no  event 
could   he  recover   any  attorn^s  fees  fbr 
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which  he  became  liable  In  a  case  in  which  he 
■eta  oat  no  cause  of  action. 

The  petition  was  properly  dlBmlBaed  upon 
the  demurrer. 

Judgment  affirmed.  All  the  Juatices  con- 
cur. 


(129  Oa.  248) 

ADAMS  et  al.  t.  STATEL 
(Sapreme  Ck>urt   of   Georgia.    Aug.    13,   1907.) 

Cbihiival   Law  —  Confessions  —  Admissions 

befosb  coboneb's  jubt. 

Where  the  body  of  a  man  apparently  mur- 
dered was  found  by  the  roadside,  and  two  per- 
sons were  arrested  and  placed  in  Jail  charged 
with  the  murder,  and  were  subsequently  taken 
thence  in  custody  before  the  coroner's  jury  sum- 
moned to  hold  an  inquest  on  the  body,  and,  with- 
out being  informed  that  they  were  not  compelled 
to  testify,  were  sworn  and  examined  as  witness- 
es, not  on  their  motion,  but  on  that  of  the  cor- 
oner or  the  jury,  in  regard  to  the  homicide  and 
theif  connection  with  it,  on  a  subsequent  trial 
under  an  indictment  charging  them  with  mur- 
der, confessions  or  inculpatory  statements  elicit- 
ed on  their  examination  before  the  coroner's  Jury 
were  not  admissible  against  them. 

r£d.  Note.— For  cases  in  point,  see  Gent  Dig. 
yol  14,  Criminal  Law,  |  1185.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Haralson 
County;   Price  Edwards,  Judge. 

B.  G.  Adams  and  Hillard  Lee  were  convict- 
ed of  murder,  and  bring  error.     Reversed. 

Griffith  &  Matthews,  for  plaintiffs  in  error. 
W.  K.  Fielder,  Sol.  Gen.,  and  Jna  a  Hart, 
Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  B.  G.  Adams  and  HiUard 
Lee  were  Jointly  indicted  for  the  nlurder  of 
Reece  Jones.  They  were  found  guilty  and 
sentenced  to  life  imprisonment  They  made 
a  motion  for  a  new  trial,  which  was  overrul- 
ed, and  they  excepted.  The  motion  contained, 
besides  the  general  grounds,  numerous  oth- 
ers which  were  added,  by  amendment  Most 
of  these  require  no  discussion  further  than 
to  say  that  they  are  without  merit  As  to 
others,  if  there  were  some  slight  inaccuracies 
of  expression  in  detached  portions  of  the 
charge,  when  taken  in  connection  with  the 
entire  charge,  they  will  scarcely  require  a 
new  trial.  In  one  part  of  the  charge  the 
presiding  Judge  used  the  expression :  *'Yet  if 
the  evidence  was  not  strong  enough  to  ex- 
clude every  reasonable  hypothesis  of  murder 
or  the  claim  of  murder,"  etc.  In  a  case  de- 
pending upon  circumstantial  evidence  it  is 
every  other  reasonable  hypothesis  save  that 
of  the  guilt  of  the  accused  which  must  b^ 
excluded,  not  "every  reasonable  hypothesis 
of  murder  or  the  claim  of  murder."  Such 
an  inadvertence  in  expression  will  doubtless 
not  occur  again. 

One  ground  of  the  motion  for  a  new  trial 
requires  a  reversal.  It  appears  that  the  body 
of  the  deceased  was  found  beside  the  public 
road,  and  evidence  of  a  circumstantial  char- 
acter was  introduced  to  show  that  he  was 
killed  by  the  defendant    After  the  body  was 


found,  an  Inquest  was  held.  The  defendants 
had  been  arrested  and  placed  in  Jail,  charged 
with  the  murder  of  the  deceased.  They  were 
taken  from  Jail  in  custody  of  the  sheriff  and 
sworn  and  examined  as  witnesses  before  the 
coroner's  Jury.  They  were  not  informed  that 
they  were  not  compelled  to  testify,  and  were 
examined  after  all  parties  had  been  excluded 
from  the  room  where  the  inquest  was  being 
held.  On  their  trial  in  the  superior  court  un- 
der the  indictment,  two  members  of  the  coro- 
ner's Jury  were  allowed,  over  objection,  to 
testify  to  what  the  defendants  had  sworn  as 
witnesses  at  the  inquest  including  certain 
inculpatory  statements.  The  ruling  Just  stat- 
ed was  erroneous.  Pen.  Code  1895, 1 1006,  de- 
clares that:  *To  make  a  confession  admis- 
sible, it  must  have  been  made  voluntarily, 
without  being  induced  by  another,  by  the 
slightest  hope  of  benefit  or  remotest  fear  of 
injury."  Among  the  powers  of  a  coroner's 
Jury  is  that  of  declaring  whether  the  person 
upon  whose  body  the  inquest  is  held  came  to 
his  death  by  murder;  and,  if  so,  who  were 
the  principals  and  who  were  the  accessories. 
Pen.  Code  1805,  I  1262.  If  the  inquest  dis- 
closes facts  which  lead  or  may  lead  to  the 
prosecution  of  any  person  for  the  homicide, 
the  coroner  shall  issue  a  warrant  for  the  ar- 
rest of  the  person  suspected  of  the  homicide, 
returnable  as  other  warrants.  Pen.  Code 
1895,  I  1264.  ''In  all  criminal  trials,  the  pris- 
oner shall  have  the  right  to  make  to  the  coart 
and  Jury  such  statement  in  the  case  as  be 
may  deem  proper  in  his  defense.  It  shall 
not  be  under  oath,  and  shall  have  such  force 
only  as  the  Jury  may  think  right  to  give  it" 
Pen.  Code  1895,  8  1010.  In  a  court  of  inqniry 
the  defendant  is  permitted  to  make  his  own 
statement  of  the  transaction,  not  under  oath, 
if  he  desires  so  to  do.  Pen.  Code  1895,  §  910. 
The  spirit  of  the  law  is  that  one  accused  of 
crime  shall  not  be  required  to  be  put  under 
oath,  and  thus  to  be  placed  in  the  dilemma 
of  either  being  required  to  testify  as  a  wit- 
ness against  himself,  or  being  subject  to  the 
penalties  of  false  swearing.  His  right  to 
speak,  not  under  oath,  is  a  statutory  privi- 
lege, and  it  is  not  lawful  to  require  him  to 
be  sworn  as  a  witness  against  himself. 
Where  a  coroner's  Jury  lias  been  summoned 
to  hold  an  inquest  over  the  body  of  a  deceas- 
ed person  who  appears  to  have  been  murder- 
ed, and  another  has  been  arrested  and  is 
held  in  custody,  accused  of  the  crime,  he  is 
not  formally  upon  trial,  but  substantially  he 
is  so,  and  the  crime  for  which  he  has  been  ar- 
rested, as  well  as  his  connection  with  It,  is 
the  subject  of  investigation.  .For  the  coroner, 
or  other  officer  representing  the  state  to 
bring  him  forward  as  a  witness  under  such 
circumstances,  require  him  to  be  sworo,.  and 
demand  of  him  under  oath  to  testify  as  to 
his  own  guilt  or  innocence,  .is  in  violation 
of  the  spirit  if  not  the  letter,  of  the  statute. 
If  he  should  decline  to  be  sworn  at  all,  or  to 
answer  questions,  he  must  know  that   the 
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effect  would  be  disastrous  to  him.  It  1b  not 
a  case  where  one  may  lawfully  be  called  as 
a  witness  generally,  but  where.  If  certain 
questions  are  put  to  him,  he  may  claim  bis 
privilege.  It  is  a  case  where  the  accused 
ought  not  to  be  sworn  at  all.  It  may  be  that 
there  is  nothing  in  the  fact  of  an  arrest  alone 
which  will  make  a  voluntary  confession  of  a 
party  under  arrest  Inadmissible;  or,  If  one 
voluntarily  makes  a  confession  or  inculpatory 
atatement  before  a  magistrate,  this  alone  may 
iiot  render  It  inadmissible;  or,  as  suggested 
above,  where  it  is  lawful  to  swear  a  person 
418  a  witness^  so  that  the  general  examination 
of  him  is  proper,  but  if  the  witness  is  asked 
•certain  questions  he  may  claim  his  privilege, 
the  administration  of  an  oath  may  not  alone 
render  a  confession  voluntarily  made  inad- 
missible on  a  subsequent  trial.  But  we  think 
there  can  be  no  doubt  that,  where  it  is  un- 
lawful to  require  the  accused  to  be  sworn  as 
a  witness,  to  do  so,  and  to  draw  out  of  him, 
by  questions,  confessions,  or  inculpatory 
statements  under  oath  is  improper,  and  such 
atatements  are  not  admlssiblje  against  him,  if 
he  is  subsequently  tried  for  the  offense  in- 
volved. 

In  Cicero  v.  State,  54  6a.  156,  it  was  said: 
^*A  magistrate  has  no  right  to  examine  a 
defendant  for  the  purpose  of  obtaining  from 
him  contradictory  statements."  Before  a 
confession  is  admissible  in  evidence,  it  must 
appear  prima  facie  that  it  was  freely  and 
voluntarily  made.  If  the  contrary  appears, 
it  is  Inadmissible.  If  the  evidence  for  the 
state  makes  out  a  prima  facie  case  for  the 
admission  of  such  a  confession,  the  court  is 
not  bound,  before  admitting  it,  to  hear  evi- 
dence on  behalf  of  the  accused,  tending  to 
show  coercion  or  improper  inducement  in  Its 
procurement  If  the  evidence  for  the  state 
shows  the  confession  to  be  admissible,  it  will 
be  admitted.  If  the  defendant  desires  to  in- 
troduce evidence  to  show  that  there  was  im- 
proper inducement  which  caused  the  confes- 
sion to  be  made,  he  can  do  so,  and  it  will 
then  be  for  the  jury  to  determine,  under  all 
the  evidence,  whether  or  not  the  confession 
was  free  and  voluntary.  Irby  v.  State,  95  Ga. 
467,  20  S.  a  218;  Dawson  v.  State,  59  6a. 
333;  Smith  v.  State,  88  6a.  627,  15  S.  B.  675. 
As  to  inculpatory  statements,  or  even  state- 
ments seeking  to  place  the  crime  upon  an- 
other, see  Fuller  v.  State,  109  6a.  809.  35  a 
EL  298.  In  Inman  v.  State,  72  6a.  269,  no 
question  was  raised  as  to  the  admissibility 
of  evidence^  but  exception  was  taken  to  the 
charge  of  the  court  as  to  the  credit  to  be 
given  to  sworn  statements  of  a  person  as  a 
witness  before  a  coroner's  jury,  when  sub- 
sequently introduced  in  evidence  (apparently 
without  objection)  on  his  trial  for  murder. 
Counsel  for  the  state  in  the  present  case  re- 
lied on  the  case  of  Woolf  oik  v.  State,  81  6a. 
551  (6),  562,  8  S.  B.  724.  It  will  be  observed 
that  there  the  court  dealt  with  two  matters 
together:  First,  that  testimony  was  allowed 
In  relation  to  the  coroner's  requiring  the  de- 


fendant, during  the  progress  of  the  Inquest, 
to  remove  his  clothing,  whereby  certain  blood 
stains  were  disclosed  on  his  person;  and, 
second,  certain  statements  of  the  defendant 
which  were  made  during  the  investigation. 
The  first  point  was  the  one  principally  con- 
sidered. In  regard  to  the  second  point,  it 
was  stated,  in  the  opinion  (page  562  of  Si 
6a.  and  page  728  of  8  S.  E.)  that:  *'So  far  as 
this  record  discloses,  the  statements  made  by 
the  defendant  were  perfectly  voluntary  and 
not  under  oath."  This  distinguishes  the( 
Woolfolk  Case  from  that  now  under  consider- 
ation. In  6reen  v.  State.  124  6a.  344,  52  S. 
E.  431,  it  was  held  that  the  objecticm  to  show- 
ing the  statement  which  the  defendant  had 
made  at  the  coroner's  inquest  was  without 
merit,  where  the  record  did  not  disclose  any 
evidence  of  compulsion,  or  that  the  state- 
ment proved  by  such  testimony  was  not  free- 
ly and  voluntarily  made.  In  the  opinion 
(page  346  of  124  6a.,  and  page  432  of  52  S.  E.) 
it  was  stated  that:  '*There  was  no  error  in 
admitting  the  testimony  complained  of  In  the 
first  ground  of  the  amendment  to  the  motion 
for  a  new  trial;  it  not  appearing  from  the 
record  that  the  accused  was  under  oath  when 
she  made  her  statement  during  the  coroner's 
inquest"  A  sentence  in  the  opinion  should 
perhaps  be  mentioned,  lest  it  might  be  sub- 
ject to  be  misunderstood  hereafter.  It  was 
said  that:  "As  it  does  not  appear  from  the 
record  in  the  case  at  bar  that  the  incrimi- 
nating statement  of  the  accused  was  not 
voluntarily  made,  and  the  burden  being  upon 
her  to  show  such  fact,  if  it  was  a  fact  (Eber- 
hart  V.  State,  47  6a.  599),  her  failure  so  to  do 
renders  her  objection  to  the  testimony  with- 
out merit"  It  was  not  intended  by  this  to 
conflict  with  the  rulings  in  Irby  v.  State  and 
Dawson  v.  State,  supra.  In  the  Eberhart 
Case,  one  ground  of  the  motion  for  a  new 
trial  was  because  the  court  erred  in  allowing 
the  confessions  of  the  defendant  and  of  one 
Spann  to  go  to  the  jury  without  a  preliminary 
examination,  and  without  proof  that  they 
were  freely  and  voluntarily  made.  In  a  note 
to  this  ground,  the  court  stated  that  during 
the  examination  of  the  same  witness  on  the 
trial  of  Spann,  on  the  preceding  day,  in  re- 
gard to  the  same  confessions,  he  had  thorough- 
ly examined  the  witnesses  as  to  the  character 
of  such  confessions,  and  had  fully  satisfied 
himself  that  they  were  freely  and  volunta- 
rily made,  without  the  slightest  hope  of  bene- 
fit or  the  remotest  fear  of  injury;  that  dur- 
ing the  trial  of  the  prisoner  no  objection  was 
made  by  counsel  on  this  ground,  and  the  at- 
tention of  the  court  was  not  called  to  the  fact 
In  the  opinion  the  failure  to  object  was  em- 
phasized. It  was  said  that:  '*We  incline  to 
think  that,  if  objected  to,  it  would  have  been 
the  duty  of  the  state  to  show  the  circumstan- 
ces under  which  they  were  made,  that  the 
court  might  see  if  they  were  voluntary. 
*  *  •  If  they  are  given  in  and  not  ob- 
jected to,  it  is  too  late  after  verdict  to  say 
that  there  was  not  a  sufilcient  inquiry  into 
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the  cIrcnmstaDces.**  Tbe  language  of  the 
seventh  headnote  Is  too  broad,  standing  alone. 
It  must  he  construed  in  the  light  of  the  ques- 
tion before  the  court. 

In  many  cases  it  has  been  held,  where  a 
person,  under  arrest  accused  of  a  crime  con- 
nected with  the  death  of  the  person  on  whose 
body  the  inquest  is  held,  is  called  as  a  wit- 
ness before  the  jury,  not  of  his  own  motion 
or  vol  it  ion,  that  sworn  confessions  so  ob- 
tained are  not  considered  voluntary,  and  can- 
not be  used  against  the  witness  in  a  subse- 
quent prosecution  of  him.  Different  courts 
have  assigned  different  reasons  for  this  ex- 
clusion, and  hare  advanced  differaoit  theories 
on  the  subject  Some  have  based  it  upon 
the  letter  or  spirit  of  statutes.  Others,  with- 
out regard  to  statutes,  have  declared  that 
confessions  so  obtained  are  not  voluntary. 
In  Wharton's  Crim.  Bv.  C9th  Ed.)  S  664, 
after  stating  that  a  confession,  though  made 
under  oath,  if  not  procured  or  induced  by 
compulsion  or  undue  influence,  is  admissible, 
it  is  added:  "And,  as  we  will  presently  see, 
when  the  defendant  is  in  custody  under 
charge  of  crime,  and  is  then  sworn  and  ques- 
tioned by  the  examining  magistrate,  his  an- 
swers thus  compelled  cannot  afterwards  be 
put  in  evidence  against  him."  In  section  669» 
it  is  said:  "But  tiie  testimony  of  the  ac- 
cused party,  taken  as  such,  is  not  admissible, 
when  such  accused  party  is  put  on  his  oath 
and  sworn,  and  examined,  not  on  his  own 
motion,  but  on  the  motion  of  the  prosecution. 
This  rule  is  founded  upon  the  unreliable  as 
well  as  the  inquisitorial  character  of  such 
statements;  and  therefor^  where  a  man, 
having  been  arrested  by  a  constable,  without 
a  warrant,  upon  suspicion  of  having  com- 
mitted murder,  was  compelled  to  answer  un- 
der oath  as  a  witness  at  the  coroner's  in- 
quest, it  was  held  that  the  statements  thus 
made  by  him  were  not  admissible  against  him 
on  his  trial  for  the  murder.  The  same  rule 
obtains  where  the  defendant  is  compelled  to 
answer  under  oath  questions  by  the  commit- 
ting magistrate."  See,  also,  1  Greenleaf  on 
Ev.  8  225.  An  elaborate  discussion  of  the 
subject  and  of  leading  cases  on  both  sides 
will  be  found  in  1  Wlgmore  on  Bv.  81  842- 
852,  and  note  to  section  852.  See,  also,  1 
Bish.  Grim.  PToe.  (4th  Ed.)  §8  1255,  1256.  In 
Hendrickson  v.  People,  10  N.  Y.  18,  61  Am. 
Dec.  721,  it  was  held  that,  on  a  trial  for 
murder,  statements  made  by  a  person  as  a 
witness  at  a  coroner's  inquest  upon  the  body 
of  the  deceased,  before  the  witness  had  been 
charged  with  the  murder,  and  before  It  was 
ascertained  that  a  murder  had  been  com- 
mitted, were  admissible  in  evidence  against 
him.  Selden  and  Allen,  J  J.,  dissented.  In 
the  opinion  numerous  decisions  were  discus- 
sed. In  People  v.  McMahon,  15  N.  Y.  384,  the 
prisoner  had  been  arrested  by  a  constable, 
without  a  warrant,  on  suspicion  of  being  the 
murderer  of  his  wife.  The  constable  took 
him  before  the  coroner,  who  was  holding  an 
inquest  on  the  body  of  the  murdered  woman. 


The  coroner  swore  him  and  examined  him  as 
a  witness.  It  was  held  that  his  evidence 
thus  given  before  the  coroner  was  not  ad- 
missible on  the  prisoner's  trial  for  the  mur- 
der. The  opinion  was  prepared  by  Selden, 
J.,  who  had  formerly  filed  a  dissenting  opin- 
ion in  the  Hendrickson  Case.  It  was  learned 
and  interesting,  but  much  that  was  said  ex- 
tended beyond  the  ruling  actually  made,  and 
It  has  given  rise  to  no  little  discussion  since. 
In  Teachout  v.  People,  41  N.  Y.  7,  the  two 
preceding  cases  were  considered,  and  it  was 
held  that:  "Statements  made  by  the  pris- 
oner, under  oath,  at  a  coroner's  inquest  upon 
the  body,  are  admissible  against  him  upon 
his  trial  for  the  murder,  although  he  knew, 
at  the  time  he  was  sworn,  that  it  was  sus- 
pected the  deceased  was  poisoned,  and  that 
he  himself  would  probably  be  arrested  for 
the  crime,  and  w;as  informed  by  the  cortMier 
that  rumors  implicated  him,  and  that  he 
had  a  right  to  refuse  to  testify."  A  distinc- 
tion was  made  between  one  who  was  merely 
suspected  of  the  crime,  and  one  w1m>  had 
been  arrested  and  stood  before  the  coroner's 
jury  as  substantially  a  party  charged  with 
the  crime,  and  who  was  subjected  to  exam- 
ination on  oath.  In  People  v.  Mondon,  103 
N.  Y.  211,  8  N.  E.  496,  67  Am.  R^.  709,  this 
distinction  was  again  recognized.  In  People 
V.  Chapleau,  121  N.  Y.  266,  24  N.  E.  469,  the 
person  who  had  been  arrested,  charged  with 
the  crime  of  murder,  desired  to  go  before  the 
coroner's  jury  and  make  a  statement,  andl, 
after  being  duly  Informed  that  his  deposi- 
tions might  be  used  against  him,  elected  to 
be  sworn,  and  asked  to  be  altowed  to  testify. 
It  was  held  that,  under  the  then  existing 
statute,  his  statement  was  admissible  in 
evidence  against  him  on  a  subsequent  trial 
for  murder.  In  that  case  the  preceding  rul- 
ings were  treated  as  harmonious,  which  has 
called  forth  from  Prof.  Wlgmore  a  somewhat 
satirical  comment  1  Wig.  Ev.  8  862,  note  1, 
supra.  See,  also»  Wilson  v.  State,  110  Ala. 
1,  20  South.  415,  56  Am.  St.  Rep.  17;  State 
V.  Clifford,  86  Iowa,  550,  53  N.  W.  299,  41 
Am.  St  Rep.  518  and  note;  Farkas  v.  State. 
60  Miss.  847;  State  v.  O'Brien,  18  Mont  1,  43 
Pac.  1091,  44  Pac.  399;  State  v.  Broughton, 
7  Ired.  (N.  C.)  96,  45  Am.  Dec.  507. 

The  case  of  Davis  v.  State,  122  Ga.  S64»  60 
S.  B^  876,  is  readily  distinguishable  from  the 
one  at  bar.  There,  on  an  investigation  be- 
fore a  grand  jury,  founded  on  an  indictment 
against  certain  parties,  another  person  was 
examined  as  a  witness.  Apparently  there 
was  some  suspicion  of  his  being  connected 
with  the  crime,  but  In  the  r^ort  it  does  not 
appear  that  he  was  under  arrest  He  was 
warned  of  his  privilege  not  to  testify  to  any- 
thing tending  to  criminate  him.  He  never- 
theless voluntarily  answered  a  question.  It 
was  held  admissible,  when  he  was  after- 
wards indicted  and  tried,  to  prove  what  he 
said  and  his  manner  while  testifying. 

If  there  were  any  irregularities  in  regard 
to  one  of  the  jurors^  or  in  regard  to  certain 
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expressions  in  the  charge,  as  claimed*  they 
will  probably  not  occur  again. 
Judgment  rerersed.    All  the  Justices  ooDr 


028  Ga.  240) 

BROWN  V.  BROWN. 
<Sapreme   Court   of  Georgia.    Aug.  1%   1907.) 

1.  DiYOBCB— CauzL  Treatment. 

Gruel  treatment,  as  a  ground  for  divorce, 
is  ''the  willful  infliction  of  pain,  bodiiv  or  men- 
tal, upon  the  complaining  party,  such  as  rea« 
aonably  justifies  an  apprehension  of  danger  to 
life,  limb  or  health.  •  *  *  The  intention  to 
wound  is  a  necessarr  element  of  the  cruel  treat- 
ment for  which  a  divorce  is  allowed." 

[Bd.  Note.-*For  cases  in  point,  see  Cent  Dig. 
▼oL  17,  Divorce,  8  02.] 

2.  Samk. 

Where  acts  of  cruelty  have  been  condoned 
by  subsequent  cohabitation,  such  acts  will  not 
be  revived  as  a  ground  for  divorce,  except  by 
fresh  acts  of  cruelty. 

SEd.  Note.— For  cases  in  point,  sea  Gent.  Dig. 
.  17,  Divorce,  %%  185,  186.] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Turner  Coun- 
ty;   W.  N.  Spence,  Judge. 

Action  by  Sarah  Brown  against  W.  O. 
Brown.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.    Affirmed. 

Sarah  Brown  filed  her  libel  for  divorce 
against  her  husband,  W.  O.  Brown,  on  the 
ground  of  cruel  treatment.  In  support  of  her 
allegations,  the  libelant  testified:  '*I  and 
the  defendant,  W.  O.  Brown,  have  both  been 
resid^its  of  Wilcox  county  three  years  before 
the  filing  of  suit  I  married  W.  O.  Brown 
on  the  16th  day  of  July,  1908,  and  lived  with 
him  until  the  19th  day  of  May,  1905,  at 
which  time  we  separated.  During  the  time 
that  we  lived  together  I  performed,  on  my 
part,  all  the  duties  incident  to  the  marital 
relation.  During  the  time  that  we  lived  to- 
gether W.  O.  Brown  was  strong  and  healthy 
and  able  to  woric,  and  could  have  secured 
remunerative  work,  but  he  worked  very  lit^ 
tle^  and  failed  to  provide  reasonable  food 
and  clothing  and  other  necessaries  of  life 
for  me  during  the  continuance  of  marital  re- 
lation. He  cursed  at  me  several  times,  and 
on  two  occasions  prior  to  our  s^aration  he 
threatened  to  strike  and  whip  me.  The  first 
time  was  a  year  or  more  before  our  separa- 
tion. I  was  in  the  house,  and  he  was  on 
the  outside,  when  he,  while  in  the  yard,  said 
he  would  whip  me,  and  he  then  came  into 
the  room,  but  did  not  strike  me,  and  said 
nothing  more.  He  said  while  out  in  the 
yard  he  was  going  to  whip  me  and  leave  the 
country.  By  reason  of  his  threat  towards 
me  I  was  apprehensive  that  he  would  strike 
me,  but  he  didn't  do  so.  I  continued  to  live 
with  W.  O.  Brown  as  his  wife,  notwithstand- 
ing his  treatment  of  me,  believing  that  he 
would  reform  his  conduct;  but,  becoming 
convinced  that  there  would  be  no  reforma- 
tion, I  separated  from  him  on  May  19,  1905, 
and  have  not  since  lived  with  him  as  his 


wife.  -W.  O.  Brown  had  no  property  when 
the  libel  for  divorce  was  filed,  nor  did  I.*' 
At  the  conclusion  of  her  testimony,  the  court 
granted  a  nonsuit,  and  she  sued  out  a  bill 
of  ezceptiona  complaining  of  the  Judgment 
of  nonsuit 

Hal  Lawson,  for  plaintiff  in  error.  T.  O. 
Wells,  for  defendant  in  error. 

BVANS,  J.  (after  stating  the  facts  aa 
above).  In  the  case  of  Ring  ▼.  Ring,  118 
Ga.  183,  44  S.  El  861,  62  U  R.  A.  878,  Cand- 
ler, J.,  after  a  very  lucid  discussion  and 
analysis  of  the  prior  adjudications  of  this 
court,  defined  cruel  treatment,  within  the 
meaning  of  Civ.  Code  1895,  8  2427,  which 
provides  that  such  treatment,  to  be  a  ground 
for  divorce,  shall  be  "the  willful  infliction 
of  pain,  bodily  or  mental,  upon  the  com- 
plaining party,  such  as  reasonably  justifies 
an  apprehension  of  danger  to  life,  limb  or 
health.  •  •  *  The  intention  to  wound  is 
a  necessary  element  of  the  cruel  treatment 
for  which  a  divorce  is  allowed."  The  ma- 
jority of  the  court  concurred  in  this  exposi- 
tion of  the  meaning  of  the  term  "cruel  treat- 
ment," as  used  in  our  divorce  statute.  While 
the  writer  was  upon  the  superior  court  bench, 
he  observed  a  tendency  to  extend  and  apply 
this  ground  for  divorce  to  many  trivial  dr- 
cumstances  happening  in  the  domestic  rela- 
tion as  sufficient  to  dissolve  the  marital  tie. 
Slight  disagreements,  and  words  inspired  by 
transitory  temper,  were  never  intended  by 
the  statute  as  cause  for  setting  aside  a  mar- 
riage contract  The  testimony  of  the  plain- 
tiff shows  her  husband  was  not  a  y&cy  in- 
dustrious man,  and  he  may  not  have  provid- 
ed her  with  what  she  considered  a  reason- 
able support  About  a  year  before  the  sep- 
aration he  cursed  libelant,  and  threatened 
to  whip  her.  That  she  considered  this  threat 
to  be  a  mere  exhibition  of  temper,  and  that 
no  bodily  harm  was  apprehended,  is  shown 
by  her  remaining  with  him  for  a  year  there- 
after. No  immediate  provocation  was  given 
for  the  separation,  and  when  the  libelant 
formulated  her  grounds  for  divorce  she  seiz- 
ed upon  a  sally  of  temper,  which  had  been 
condoned  by  a  year's  cohabitation.  Condona- 
tion is  a  conditional  forgiveness  of  all  ante- 
cedent acts  of  cruelty,  and  such  acts  as  may 
have  been  condoned  will  not  be  revived  ex- 
cept by  fresh  acts  of  cruelty.  Odom  v.  Odom, 
36  Ga.  286.  What  constitutes  cruel  treat- 
ment in  the  meaning  of  the  law  is  a  ques- 
tion of  law  for  the  court  Gholston  v.  Ghol- 
stou,  81  Ga.  628.  So  important  to  society 
and  the  moral  tone  of  a  community  is  the 
preservation  of  the  relation  voluntarily  en- 
tered into  by  husband  and  wife  that  Judges 
should  not  permit  a  severance  of  that  rela- 
tion where  the  testimony  fails  to  show  that 
the  complaining  party  is  not  entitled  to  a 
divorce  under  any  ground  recognized  by  law. 
Indeed,  the  statute  makes  it  the  duty  ot  the 
Judge  to  see  that  the  grounds  are  legal,  and 
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sastalned  by  proof.  GIt.  Ck)de  1805,  8  2455. 
In  this  case  the  testimony  did  not  make  a 
case  of  cruel  treatment,  as  defined  in  Ring 
V.  Ring,  and  a  nonsuit  was  properly  granted* 
Judgment  affirmed.  All  the  Justices  con- 
cur. 


(129  Ga.  814) 

J.  A.  FAY  A  BAGAN  CO.  ▼.  T.  J.  DUDLEY  ft 

SONS. 

(Supreme  Court  of  Georgia.    Aug.  15,  1907.) 

1.  Sale— Wabbantt. 

When  a  known^  described,  and  definite 
article  ig  ordered  of  a  manufacturer,  although 
it  be  stated  by  the  purchaser  that  it  is  required 
for  a  particular  purpose,  yet  if  a  known,  de- 
scribed, and  definite  tning,  which  is  of  the  kind 
and  quality  called  for  by  the  order,  be  actually 
supplied,  there  Is  no  warranty  that  it  shall  an- 
swer the  particular  purpose  intended  by  the 
buyer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  43,  Sales,  |  77a] 

2.  Same— Rbtbivtion  of  Abticlb  Sold. 

When  the  written  contract  for  the  sale  of  an 
article  provides  that  the  retention  of  the  article 
for  a  given  time  after  the  date  of  shipment  shall 
constitute  a  trial  and  acceptance,  and  be  a  con- 
clusive admission  of  the  truth  of  all  warranties, 
the  mere  fact  that  within  the  time  stipulated 
notice  of  dissatisfaction  has  been  given  to  the 
seller,  but  notwithstanding  the  article  has  been 
retained,  will  not  have  the  effect  to  relieve  the 
buyer  from  the  force  of  the  terms  of  the  written 
contract. 

3.  Same— New  Contbact— CoNsiDEBATiaii. 

The  alleged  new  agreement  between  the 
plaintifiE  and  defendant  in  reference  to  the  ma- 
chine was  entirely  lacking  in  consideration,  and 
could  not  be  the  basis  of  any  liability  on  the 
part  of  the  plaintiif. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  8  259.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Muscogee 
County ;  W.  A.  Little,  Judge. 

Action  by  J.  A.  Fay  &  Eagan  Company 
against  T.  J,  Dudley  &  Sons.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

J.  A.  Fay  &  Eagan  Company,  a  corpora- 
tion, brought  suit  against  Dudley  &  Sons, 
a  partnership,  upon  an  account  The  bill 
of  particulars  was  as  follows :  **T.  J.  Dudley 
&  Sons,  to  J.  A.  Fay  &  Eagan  Co.,  Dr.  June 
28,  1901.  Shop  No.  58,289.  One  No.  6  latest 
improved  tenoner,  with  double  upper  and 
lower  tenoning  heads  and  bits,  upper  and 
lower  cope  heads  and  bits,  left  off  but  with 
copy  spindles,  T  X  L  pulleys  16"  diameter, 
net  $800.00  f.  o.  b.  Columbus.  1901,  August 
28th.  By  cash,  $400.00.  Bal.  due  Oct  28tli, 
1901,  $400.00." 

An  amendment  to  the  petition  alleged  that 
the  machine  referred  to  in  the  bill  of  particu- 
lars was  sold  and  delivered  under  the  terms 
of  a  written  contract,  a  copy  of  which  is  ex- 
hibited. The  contract  is  as  follows:  "Colum- 
bus, Ga.,  March  16, 1901.  J.  A.  Fay  &  Eagan 
Co.,  Wood  Working  Machinery,  Cincinnati, 
Ohio.  Subject  to  strikes,  accidents,  or  other 
delays  beyond  your  control,  deliver  f.  o.  b. 


Columbus,  Qa.,  April  7th,  1901,  one  latest 
improved  double  end  tenoner — No.  6  double 
upper  and  lower  tenoning  head  bits,  upper 
and  lower  cope  heads  and  bits  left  off,  but 
with  cope  flfpindles.  One  second-hand  Buck 
blind  stile  mortise  and  borer,  with  bits  to 
mortise  and  bore  '/le"  mortise  and  hole, 
and  to  be  suitable  for  small  stationary  slats, 
if  necessary,  as  small  as  %"zVas"  mortise. 
One  Fay  No.  8  saw  mandrel,  pulley  between 
bearings  and  mandrel  turned  to  I"  where 
saw  goes.  (No  extension  device  necessary.) 
One  second-band  Fay  sash  sticker  with  bor- 
ing attachment  (second-hand  list  No.  920> 
with  boring  but  and  set  of  knives,  mandrel 
I"  to  suit  head  you  have;  you  to  send  a 
wire  to  confirm  this  diameter.  For  which 
agree  to  pay  nine  hundred  and  seventy-eight 
dollars  with  exchange.  The  purchaser  agrees 
to  make  settlement  within  thirty  days  after 
date  of  shipment,  and  to  then  evidence  all 
payments  due  at  a  later  date,  by  notes  bear- 
ing date  of  shipment  and  Interest  In  case 
payment  Is  divided  to  be  made  as  follows: 
$490  cash  on  arrival.  $488  in  four  months 
with  6  per  cent  interest  Title  to  machine 
to  remain  with  us  till  paid  for;  you  to  sign 
agreement  to  this  effect.  It  is  agreed  that 
title  to  the  property  mentioned  above  shall 
remain  in  the  consignor  until  fully  paid  for 
in  cash;  and  that  this  contract  is  not  modi- 
fled  or  added  to  by  any  agreement  not  ex- 
pressly stated  herein;  and  that  a  retention 
of  the  property  forwarded,  after  thirty  days 
from  date  of  shipment  shall  constitute  a 
trial  and  acceptance,  be  a  conclusive  admis- 
sion of  the  truth  of  all  representations  made 
by  or  for  the  consignor,  and  void  all  its 
contracts  of  warranty  express  or  Implied. 
It  is  further  agreed  that  the  purchaser  shall 
keep  the  property  fully  Insured  for  the  bene- 
fit of  the  J.  A.  Fay  &  Eagan  Company" — 
signed  by  the  parties. 

The  defendants  filed  an  answer  In  which 
they  denied  all  liability.  The  answer  also 
alleged  that  the  defendants  were  in  need  of 
a  machine  of  the  character  described  in  the 
contract,  and  the  plaintiff  sold  the  machine 
and  warranted  it  to  be  the  latest  improved 
double-headed  tenoner  and  suited  for  the 
purposes  intended,  such  purpose  being  the 
manufacture  of  doors,  sash,  blinds,  and  fur- 
niture, and  this  was  known  to  the  plaintiff. 
Plaintiff  guaranteed  that  the  machine  would 
do  the  work  required,  that  it  was  properly 
constructed,  and  that  it  would  last  for  many 
years.  The  price  agreed  on  was  $800;  one- 
half  to  be  paid  on  arrival,  and  the  balance  in 
four  months,  with  interest,  and  the  title  to 
remain  in  the  plaintiff  until  paid  for.  On 
June  28,  1901,  the  machine  was  shipped  to 
the  defendants,  and  upon  its  arrival  $400  was 
paid  to  the  plaintiff,  and  the  machine  in- 
stalled in  the  shops  of  the  defendants.  In 
doing  so,  they  relied  upon  the  warranty  and 
representations  of  plaintiff  that  the  machine 
was  as  represented.  After  a  thorough  trial 
and  test  it  was  discovered  that  it  was  not  as 
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represented,  was  not  properly  constmctedt 
and  would  not  do  the  worlc,  nor  was  it  suit- 
able for  the  purposes  Intended.  Plaintiff  was 
at  once  notified  of  the  defects,  and  defend- 
ants offered  to  return  the  same  upon  repay- 
ment of  the  amounts  that  had  been  paid.  Re- 
lying ui>on  the  representations,  the  defendants 
installed  the  machine  and  intended  to  use 
it,  and  in  consequence  thereof  have  been 
compelled  to  pay  out  various  sums  of  money 
for  freight  and  other,  expenses,  amounting, 
in  the  aggregate,  to  more  than  $500.  De- 
fendants have  repeatedly  offered  to  return 
the  machine,  and  still  offer  to  do  so.  It  is 
alleged  that  the  defendants  have  been  dam- 
aged In  the  sum  set  forth  in  the  pleadings, 
and  it  Is  prayed  that  this  amount  be  recouped 
and  judgment  In  their  favor  be  rendered. 
In  an  amendment  to  the  answer  it  is  alleged 
that  the  machine  was  received  about  July  20, 

1901,  and  as  soon  as  it  was  placed  in  posi- 
tion it  was  discovered  that  the  heads  of  the 
tenon  machine  were  cracked,  and  notice  in 
writing  was  given  to  the  plaintiff  to  this  ef- 
fect and  after  this  defect  was  repaired,  the 
machine  was  put  in  operation,  and  it  failed  to 
do  the  work  for  which  it  was  intended.  De- 
fendants made  every  effort  to  Induce  plaintiff 
to  repair  the  machine,  the  defects  of  which 
were  specifically  pointed  out  and  repeatedly 
offered  to  return  the  machine  upon  the  repay- 
ment of  the  money  which  had  been  advanced, 
and  plaintiff  promised  that  It  would  make 
the  necessaty  changes.    Finally,  in  December, 

1902,  plaintiff  and  def^idants  agreed  that 
the  defendants  should  return  the  machine  to 
plaintiff,  who  would  put  It  in  perfect  order, 
supply  such  new  parts  as  were  necessary,  the 
plaintiff  to  pay  the  freight  both  ways,  and 
that  on  the  return  of  the  machine  the  de- 
fendants were  to  set  it  up  and  operate  it 
and  after  a  test  of  SO  days,  if  the  machine 
was  all  right  the  defendants  were  to  pay 
the  plaintiff  the  balance  of  $400;  otherwise, 
the  defendants  would  not  accept  the  machine. 
In  pursuance  of  this  agreement  on  or  about 
January  10,  1903,  the  machine  was  shipped 
to  plaintiff,  who,  after  keeping  it  about  three 
months,  returned  it  to  the  defendants.  The 
defendants  installed  it  and  attempted  to 
operate  it  when  it  was  ascertained  that  it 
would  not  do  the  work  for  which  It  was  in- 
tended. The  defects  in  the  machine  are  point- 
ed out  in  the  answer,  and  It  Is  alleged  that 
the  plaintiff  was  notified  that  the  machine 
was  not  satisfactory  and  did  not  comply  with 
the  terms  of  the  agreement,  and  that  the  de- 
fendants would  neither  accept  it  nor  pay  for 
it  The  trial  resulted  in  a  verdict  for  the 
defendants.  The  plaintiff  made  a  motion  for 
a  new  trial,  which  being  overruled.  It  ex- 
cepted. 

Gk>etchius  &  Gbappell,  for  plaintiff  in  er- 
ror. J.  H.  Martin  and  A.  W.  Cozart  for 
defendants  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).      1.  The    contract    was    in    writing. 


There  is  no  daim  that  the  contract  as  It  ap- 
pears in  the  writing,  was  the  result  of  any 
fraud,  accident  or  mistake.  It  was  free 
from  ambiguity.  The  parties  must  therefore 
stand  or  fall  by  the  terms  of  that  Instrument 
It  was  an  agreement  to  sell  a  machine  of  a 
certain  description  and  a  certain  character. 
In  a  contract  for  the  sale  of  goods,  words  of 
description  of  the  subject-matter  of  the  sale 
are  ordinarily  to  be  regarded  as  simply  a 
warranty  that  the  goods  delivered  shall  be 
of  the  character  described  in  the  contract 
H^iderson  Elevator  Co.  v.  North  Ga.  Mill. 
Co.,  126  Ga.  279,  65  S.  B.  50.  Hence  there 
was  a  warranty,  on  the  part  of  the  sellers, 
that  the  machine  delivered  would  be  of  the 
kind  and  character  described  in  the  contract 
There  was  nothing  in  the  contract  warrant- 
ing that  the  machine  would  do  a  particular 
work,  or  work  of  a  given  character.  The 
mere  silence  of  the  contract  on  this  question 
would  not  be  sufficient  to  open  the  door  to 
parol  evidence.  In  Seltz  v.  Brewers'  Refrig- 
erating Mach.  Co.,  141  U.  S.  510,  12  Sup.  Ct 
46,  85  L.  Ed.  837,  It  was  held  that  where  a 
known,  described,  and  definite  article  Is  or- 
dered of  a  manufacturer,  although  It  be 
stated  by  the  purchaser  to  be  required  for  a 
particular  purpose,  yet  if  the  known,  de- 
scribed, and  definite  thing  be  actually  sup- 
plied, there  Is  no  warranty  that  it  will  an- 
Bweac  the  particular  purpose  intended  by  the 
buyer.  In  that  case  the  contract  was  an 
agreement  to  sell  **a  No.  2  size  refrigerating 
machine,  as  constructed  by  the  said  party  of 
the  first  part"  The  defendant  attempted  to 
set  up,  as  a  defense,  that  prior  to  the  execu- 
tion of  the  contract  the  agent  of  the  plaintiff 
had  represented  that  the  machine  would  oool 
150,000  cubic  feet  to  40  degrees  Fahrenheit 
€uid  It  was  held  that  this  could  not  be  con- 
sidered, for  the  reason  that  it  violated  the 
terms  of  the  written  contract  that  the  con- 
tract described  the  machine,  that  there  was 
nothing  In  the  description  in  reference  to 
the  work  It  would  do,  and  that  that  which 
was  attempted  to  be  proved  as  a  representa- 
tion of  the  plaintiff  was  Itself  a  new  descrip- 
tion of  the  machine  and  in  confilct  with  the 
terms  of  the  instrument  In  the  present  case, 
the  contract  being  for  the  sale  and  delivery 
of  a  machine  manufactured  by  the  plaintiff 
and  described  in  the  contract  If  a  machine 
of  that  character  was  delivered,  the  plaintiff 
complied  with  its  part  of  the  contract  and 
the  defendants  would  be  compelled  to  per- 
form their  part.  It  was  therefore  error  to 
admit  in  evidence  the  representations  as  to 
the  work  that  would  be  done  by  the  ma- 
chine, made  by  the  agent  at  the  time  that 
negotiations  were  pending  and  before  the 
written  contract  was  entered  into. 

2.  The  contract  provided  that  the  retention 
of  the  property,  "after  thirty  days  from 
date  of  shipment  shall  constitute  a  trial 
and  acceptance,  be  a  conclusive  admission  of 
the  truth  of  all  representations  made  by  or 
for  the  consignor,  and  void  all  contracts  of 
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warrantj,  express  or  implie<L'*  There  was 
no  provision  in  the  contract  that  notice  from 
the  defendants  to  the  plaintiffs  that  they 
were  dissatisfied  with  the  machine,  and  that 
the  machine  did  not  comply  with  the  terms 
of  the  contract,  should  interfere  with  the 
distinct  agreement  above  referred  to,  result- 
ing from  the  mere  retention  of  the  machine. 
It  may  be  that  this  was  a  very  mireasonable 
stipulation,  but  the  parties  have  made  their 
own  contract,  and  they  must  abide  by  its 
terms.  If  the  defendant  retained  the  ma- 
chine during  the  time  referred  to  in  the 
above  stipulation  in  the  .contract,  such  reten- 
tion amounted  to  an  admission  that  the  rep- 
resentations made  by  or  for  the  plaintiff 
were  true  and  avoided  all  warranties.  Un- 
reasonable stipulations  of  a  similar  character 
to  the  one  now  under  consideration  appear 
in  numerous  contracts;  but  It  has  been  uni- 
formly held  that  the  parties  must  abide  by 
the  terms  of  their  contract  in  the  absence  of 
fraud,  accident,  or  mistake.  See,  In  this  con- 
nection. International  Harvester  Co.  v.  Dil- 
lon, 126  Ga.  672,  65  S.  B.  1034;  McCk>rmidc 
Harvesting  Machine  Ck>.  v.  Allison,  116  6a. 
445,  42  S.  E.  778. 

3.  But  it  is  said  that,  even  though  the  de- 
fendants would  not  be  allowed  to  enter  any 
of  their  defenses  to  the  original  contract, 
there  has  been  a  new  agreement,  and  that 
the  plaintiff  has  not  complied  with  the  terms 
of  the  new  agreement,  and  that  the  damages 
resulting  to  the  defendants  from  Its  fail- 
ure so  to  comply  are  subject  to  be  set  off 
Kgainst  the  plaintifTs  demand  for  the  balance 
due  on  the  purchase  money  of  the  machine. 
Under  this  alleged  new  agreement,  the  de- 
fendants were  to  return  the  machine  to  the 
plaintiff,  who  was  to  make  certain  changes 
therein,  and  then  ship  the  same  bade  to  the 
defendants,  the  plaintiff  to  pay  the  freight 
each  way,  and  then,  if  the  machine  was  sat- 
isfactory, the  balance  of  the  purchase  money 
was  to  be  paM.  The  plaintiff  was  not  to 
receive  one  cent  In  addition  to  the  original 
purchase  price  of  the  machine,  but  was  to 
go  to  the  expense  of  making  repairs  and  pay 
the  freight  both  ways.  There  was  no  con- 
sideration for  this  agreement.  It  was  pure- 
ly a  voluntary  undertaking  on  the  part  of 
the  plaintiff.  At  the  time  when  it  was  made, 
the  plaintiff  was  in  a  position  where  it  could 
have  demanded  the  balance  due  on  the  pur- 
chase money,  and  the  defendants,  under  the 
new  agreement,  were  under  obligation  to  do 
no  more  than  what  they  would  be  already 
compelled  to  do;  that  is,  to  pay  the  balance 
of  the  purchase  money. 

We  will  not  imdertake  to  deal  with  all  the 
assignments  of  error  on  the  different  instrue- 
tions  of  the  judge,  as  it  will  sufficiently  ap- 
pear, from  what  has  been  said,  in  what  par- 
ticulars we  deem  the  Instructions  appropri- 
ate as  well  as  those  we  deem  erroneous. 
.  A  new  trial  should  have  been  granted. 

Judgment  reversed.  All  the  Justices  con- 
cur* 
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8TEBLIN0  v.  PARC 
(Supreme  Court  of  Georgia.    Aug.  15,  1907.) 

Deed— Deuvbbt-— Pabtibs. 

One  who  signs,  seals,  and  delivers  a  deed, 
though  not  named  therein  as  a  grantor,  la  still 
bound  as  a  grantor,  and  the  deed  is  operative  as 
a  conveyance  of  his  estate. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Di^ 
vol.  16,  Deeds,  8  61.] 

(Syllabus  by  the  Ck>urt) 

Brror  from  Superior  C!ourt.  Troup  Ooun* 
ty;  B.  W.  Freeman,  Judge. 

Action  by  R.  B.  Park  against  M.  Tj,  Sterl- 
ing. •  Judgment  for  plaintlfl.  Defendant 
brings  error.    Affirmed. 

F.  M.  Longley*  for  plaintiff  in  error.  Hat- 
ton  Lovejoy  and  Frank  Harwell,  for  defend* 
ant  in  error. 

BYANS,  J.  The  various  assignments  of 
error  raise  but  one  question:  Is  it  essen- 
tial that  a  person  who  signs,  seals,  and  de- 
livers a  deed  should  be  mentioned  in  the 
body  of  the  deed,  to  be  bound  by  it,  and  to 
make  it  an  operative  conveyance  of  his  estate 
in  the  land?  The  case  in  hand  was  a  com- 
plaint for  land,  and  one  of  the  plaintiff's 
muniments  of  title  was  a  deed  in  which  M. 
G.  Huntley  was  named  as  grantor,  and  B. 
B.  Park  as  grantee,  and  which  purported  to 
convey,  for  a  valuable  consideration,  a  de- 
scribed lot  of  land  in  fee  simple.  The  deed 
was  signed  and  sealed  by  M.  0.  Huntley, 
W.  H.  Huntley,  and  the  defendant  Neith- 
er W.  H.  Huntley  nor  the  defendant  was 
named  In  it  as  grantor.  At  the  time  the 
deed  was  executed,  the  title  to  the  land  was 
in  M.  G.  Huntley  for  life,  with  remaind^ 
to  the  others  who  signed  the  deed.  The 
plaintifTs  contention  is  that  the  deed  is 
operative  and  effective  as  a  conveyance  of 
the  estate  which  each  maker,  signer,  had  in 
the  land;  while,  on  the  other  hand,  the  de- 
fendant contends  that,  as  she  was  not  nam- 
ed in  the  deed  as  grantor,  it  is  not  an  opera- 
tive conveyance  of  her  estate  in  remainder. 

The  point  in  the  case  has  been  before 
many  courts  of  last  resort;  and  there  is 
much  contrariety  of  opinion  on  the  subject. 
We  believe  the  rule  to  be  that  one  who  signs, 
seals,  and  delivers  a  deed,  in  which  he  is 
not  named  as  grantor,  is  nevertheless  bound 
by  these  acts  as  a  grantor.  We  think  an 
examination  into  the  origin  and  reason  of 
the  contrary  doctrine  will  demonstrate  the 
correctness  of  our  conclusion.  At  common 
law  a  deed  is  defined  to  be  a  writing,  sealed 
and  delivered  by  the  parties.  CJoke's  Lit. 
171;  2  Bl.  Com.  295.  Lord  Coke  said: 
"There  have  beene  eight  formall  or  orderly 
parts  of  a  deed  of  feofment,  viz.:  (1)  The 
premises  of  the  deed  implied  by  Littleton; 
(2)  the  habendum,  whereof  Littleton  here 
speaketh;  (3)  the  tenendum,  mentioned  by 
Littleton;  (4)  the  reddendum;  ^  the  clause 
of  warrantle;  (6)  the  in  cujus  rei  testimo- 
nium,  comprehending  the  sealing;   (7)    ths 
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date  of  fhe  deed,  containing  the  day,  the 
month,  the  jeare  and  stile  of  the  Ellng,  or 
the  yeare  of  our  Lord;  lastly,  the  elanse  of 
hlis  testlbus.  *  •  •  The  ofiSte  of  the  prem- 
ises of  the  deed  is  twofold.  Fbrst,  rightly 
to  name  the  feofor  and  the  feofee;  and,  sec- 
ondly, to  comprehend  the  certaintle  of  the 
lands  or  tenements  to  be  conveyed  by  the 
feofment  either  by  ezpresse  words  or  which 
may  by  reference  be  reduced  to  a  certain- 
tie."  1  Ooke's  Inst.  6a.  Signing  was  not 
necessary  to  make  a  deed  valid  as  such,  at 
common  law,  and  Sir  William  Blackstone 
says  that  *'it  was  held  in  all  our  books  that 
sealing  alone  was  sufficient  to  authenticate 
a  deed;  and  so  the  common  form  of  attesting 
deeds  'sealed  and  delivered'  continues  to  this 
day  notwithstanding  St  29  Car.  II,  c.  8," 
which  requires  deeds  to  be  signed  by  the 
maker.  2  Blackstone,  Com.  307.  Not  only 
could  any  seal  be  used,  but  "a  stick  or  any 
such  like  thing  which  doth  make  a  print" 
Shep.  Touch.  67.  ''In  Temes  de  la  Leys  v. 
'Fait,'  reference  is  made  to  a  charter  of  Ed- 
ward III,  of  which  the  last  two  lines  run 
In  the  English  translation  thus: 

**  'And  in  witness  that  it  was  sooth 
He  bit  the  wax  with  his  foretooth.' " 

Norton  on  Deeds,  6. 

Thus  will  be  seen,  from  the  conditions  pre- 
vailing at  common  law,  the  prime  import> 
ance  of  the  grantor's  name  appearing  in  the 
body  of  the  deed  was  to  identify  the  deed 
as  the  act  of  a  particular  grantor.  Without 
signature,  and  executed  with  a  seal  indented 
by  the  prick  of  a  pin,  or  imprint  of  a  tooth, 
the  deed  could  not  disclose  the  identity  of 
the  grantor,  except  by  mention  of  his  name 
in  the  grant  From  the  very  necessity  of  the 
case  grew  the  rule  that  the  name  of  the 
grantor  should  appear  in  connection  with 
apt  words  Indicating  that  the  deed  was  his 
grant  But  even  at  common  law  a  deed 
could  be  made  in  a  very  informal  manner. 
Says  Lord  Ck)ke:  "I  have  tearmed  the  said 
parts  of  the  deed  formall  or  orderly  parts, 
for  that  they  be  not  of  the  essence  of  a  deed 
of  feofment;  for  if  such  a  deed  be  without 
premises,  habendum,  tenendum,  the  clause 
of  in  cujus  rei  testimonium,  the  date,  and 
the  clause  of  hlis  testlbus,  yet  the  deed  is 
good.  For  if  a  man  by  deede  gives  lands 
to  another,  and  to  his  heires,  without  more 
saying,  this  is  good,  if  he  put  his  scale  to 
the  deede,  deliver  it  and  make  lievry  ac- 
cordingly." 1  Coke's  Inst  7a.  Thus  It 
would  seem  that  the  requirement  of  a  deed 
made  before  the  statute  of  frauds  was,  not 
that  the  grantor's  name  should  appear  In 
formal  context  but  If  the  writing  should 
identify  the  grantor,  the  deed  would  be  con- 
sidered his  grant.  Let  us  also  recall  the  old 
common-law  distinction  (obsolete  in  this 
state)  between  deeds  poll  and  indentures. 
The  former  are  those  made  by  one  person 
only.  To  the  latter  two  or  more  persons  are 
parties.  The  case  of  Scudamore  v.  Yanden- 
stene  (1570)  cited  in  2  Coke's  Inst  573,  is 


grounded  upon  this  principle.  It  was  there 
held  that  a  pwson  could  not  take  any  im- 
mediate benefit  under  an  indenture,  or  sue 
on  any  covenant  contained  therein,  unless 
he  was  named  as  a  party  thereto.  The  state- 
ment of  Lord  Coke,  in  that  case,  that  no 
grant  can  be  made  to  a  person  not  a  party 
to  the  deed,  was  never  true  except  of  grants 
of  immediate  interest  Norton  on  Deeds,  24. 
And  was  never  applied  to  deeds  poll,  but  was 
limited  to  deeds  inter  partes.  Norton  on 
Deeds,  24;  Cooker  v.  Child,  2  Levins,  74. 

The  question  first  came  up  in  America  in 
the  Massachusetts  Supreme  Court  in  1812,  in 
the  case  of  CJatlln  v.  Ware,  9  Mass.  218,  6 
Am.  Dec  66.  It  was  there  held  that  a  con- 
veyance by  a  husband  to  which  the  signa- 
ture and  seal  of  the  wife  was  affixed,  but 
her  name  not  being  otherwise  mentioned  in 
the  deed,  did  not  bar  the  wife's  right  of  dow- 
er. The  conclusion  of  the  court  was  rested 
on  the  reason  that  a  deed  cannot  bind  a 
party  sealing  it  unless  it  contains  words  ex- 
pressive of  an  Intention  to  be  bound.  Other 
courts  have  followed  the  Massachusetts  court 
either  upon  the  authority  of  Catlin  v.  Ware, 
or  the  reason  upon  which  the  decision  was 
placed.  Peabody  v.  Hewett  52  Me.  83,  83 
Am.  Dec.  486;  Purcell  v.  Goshom,  17  Ohio, 
105,  49  Am.  Dec.  448;  Harrison  v.  Simons,  55 
Ala.  510;  Stone  v.  Sledge,  87  Tex.  49,  26  & 
W.  1068,  47  Am.  St  Rep.  65;  Adams  v.  Med- 
sker,  25  W.  Va.  127;  Cox  v.  Wells,  7  Blackf. 
(Ind.)  410,  43  Am.  Dec.  98;  Agricultural  Bank 
V.  Rice,  4  How.  (U.  S.)  225,  11  L.  Ed.  949. 
Most  of  these  decisions  were  based  upon  the 
ground  that  a  wife  could  not  relinquish  her 
right  of  dower  unless  the  conveyance  con- 
tained apt  words  expressive  of  such  intent 
But  the  weakness  of  the  reasoning,  in  our 
judgment  is  the  clinging  to  an  ancient  rule 
of  the  common  law  which  grew  out  of  the 
environment  and  civilization  of  the  sixteenth 
century,  when  such  conditions  do  not  exist 
in  our  own  civilisation.  As  was  very  perti- 
nently said  by  Woodbury,  J.,  in  Elliott  v. 
Sleeper,  2  N.  H.  525,  decided  as  early  as  1823: 
"Here,  however,  a  deed  must  by  statute  be 
attested;  and  since  seals  have  ceased  to  be 
distinguished  by  peculiar  devices,  and  educa- 
tion has  become  more  generally  diffused, 
signing  would  seem  to  be  proper  and  indis- 
pensable. When  a  deed  is  signed,  the  utility 
of  naming  the  grantor  in  the  premises  or  any 
part  of  the  body  of  the  instrument  appears 
in  a  great  measure  superseded;  for  *know,' 
says  Perkins,  section  36,  that  the  name  of 
the  grantor  is  not  put  in  the  deed  to  any 
other  intent  but  to  make  certainty  by  the 
grantor.'  Bacon's  Ab.  'Grant*  d  This  cer- 
tainty Is  attained  whenever  the  person  signs, 
seals,  acknowledges,  and  delivers  an  Instru- 
ment aa  his  deed,  though  no  mention  what- 
ever be  made  of  him  in  the  body  of  it  be- 
cause he  can  perform  these  acts  for  no  other 
possible  purpose  than  to  make  the  deed  his 
own.  In  a  deed  poll,  like  that  under  con- 
sideration, where  only  the  grantor  speaks  or 
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signs  or  oorenants,  there  is  still  less  danger 
of  mistake  and  uncertainty  concerning  the 
party  bound  than  in  deeds  Indented."  In 
agreement  with  the  New  Hampshire  case  are 
Armstrong  v.  Btovall,  26  Miss.  275,  Ingolds- 
by  ▼.  Juan,  12  Cal.  504,  and  Hrouska  ▼. 
Janke,  66  Wis.  252.  28  N.  W.  166.  Text- 
writers  now  very  generally  discard  as  un- 
sound the  proposition  that  the  grantor  should 
be  named  as  such  In  the  deed,  and  approve 
those  cases  which  hold  that  the  conveyance 
is  operative  when  signed  by  the  grantor, 
though  his  name  be  omitted  from  the  body 
of  the  instrument  3  Washburn  on  Real 
Prop.  2120;  1  Devlin  on  Deeds,  8  204. 

The  requisites  of  a  deed,  under  the  Code, 
are  that  it  must  be  in  writing,  signed  by 
the  maker,  attested  by  at  least  two  witness- 
es, and  delivered  to  the  purchaser,  or  some 
one  for  him,  and  be  made  on  a  valuable  or 
good  consideration.  No  prescribed  form  is 
essential  to  the  validity  of  a  deed,  and  the 
instrument  will  be  deemed  sufficient  if  it 
make  known  the  transaction.  Civ.  Code 
1896,  §§  3599,  3602.  We  think  that  the  deed 
under  discussion  measures  up  to  these  statu- 
tory essentials,  and  is  effective  as  a  convey- 
ance of  the  defendant  and  her  co-remainder- 
man, though  their  names  are  not  mentioned 
in  the  body  of  the  instrument.  See,  in  this 
connection.  Ball  v.  Wallace,  32  Ga.  170. 

Judgment  affirmed.  AU  the  Justices  con- 
cur. 


(129  Ga.  800) 

CLAXTON  V.  liOVBTT  et  al. 
(Supreme  Court  of  Georgia.    Aug.  15,  1907.) 

1.  Bills  and  Notes— Defbnsbs—Oovebtubb— 

DUBESS. 

In  an  action  against  two  defendants  on  a 
promissory  note,  in  which  one  of  them  pleaded 
that  she  was  a  married  woman,  and  that  her 
undertaking  was  that  of  a  surety  for  her  hus- 
hand's  debt,  and  also  that  the  note  was  signed 
under  duress,  brought  about  by  the  conduct  of 
her  codefendant,  it  was  necessarv,  to  maintain 
the  defense,  that  evidence  should  be  adduced 
establishing  the  marriage  relation  between  the 
defendants,  and  also  that  the  acts  constituting 
the  duress  were  committed  by  the  codefendant. 

2.  Same. 

The  evidence  in  the  present  case  did  not 
disclose,   with   sufficient   certainty,   either  that 
the  defendants  were  married,  or  that  the  duress 
was  brought  about  by  the  codefendant. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Johnson  Coun- 
ty;  B.  L.  Rawlings,  Judge. 

Action  by  L,  J.  Claxton,  executor  of  W. 
G.  Summons,  against  Lizzie  Lovett  and  R.  T. 
Lovett  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

L.  J.  Claxton,  an  executor  of  the  estate 
of  W.  G.  Sammons,  deceased,  brought  suit 
against  Mrs.  Lizzie  Lovett,  as  principal,  and 
R.  T.  Lovett,  as  security,  on  a  promissory 
note,  for  stated  amounts  of  principal,  inter- 
est and  attorney's  fees.  Mrs.  Lovett  filed  an 
answer,  denying  the  indebtedness,  and  alleg- 
ing that  she  was  not  the  principal  on  the 


note,  but  that  her  husband,  R.  T.  Lovett, 
was  the  principal,  and  she  was  security,  and 
that  n(me  of  the  amount  so  borrowed  was 
ever  received  by  her  or  used  by  her  in  any 
way  whatever;  and  also  alleging  that  she 
signed  the  note  as  security  under  duress. 
On  the  trial,  Mrs.  Lovett  testified  that  she 
'^ever  got  any  money  from  Mr.  W.  G.  Sam- 
mons." Hershal  Lovett  testified  that  he  had 
heard  "papa"  tell  Mr.  Sammons  that,  if  he 
could  get  $1,000,  he  thought  he  could  poll 
through,  and  his  papa  told  him  that  he  had 
loaned  it  to  him;  that  he  heard  papa  tell 
mama  he  wanted  her  to  come  into  the  room 
and  sign  the  note  be  was  going  to  give  Mr. 
Sammons;  that  he  did  not  see  his  mother 
sign  the  note,  and  could  not  swear  that  the 
note  in  evidence  was  the  note  his  father  had 
reference  to.  Lou  Anna  Lovetf  testified  that 
she  did  not  see  this  thousand  dollar  trans- 
action; that  she  heard  her  father  and  mother 
discussing  it;  that  about  two  or  three  days 
before  the  signing  of  the  paper  her  father 
came  home  drinking,  and  came  into  the  room 
where  her  mother  was,  and  told  her  that  he 
wanted  her  to  sign  the  paper,  so  that  be 
could  get  a  thousand  dollars  to  help  out  in 
the  mercantile  business;  that  she  did  not 
want  to  sign  it,  and  he  used  an  oath  and 
told  her  she  would  sign  it,  and  about  that 
time  he  got  mad  with  her  mother  and  drew 
out  his  pistol;  that  he  first  choked  her,  and 
she  told  hhn  that,  if  he  did  not  stop,  she 
would  call  Hershal;  and  that  she  did  call 
Hershal,  and  her  father  went  out  of  the 
room.  The  jury  returned  a  verdict  in  favor 
of  the  defendant  The  plaintiff  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  the  plaintiff  excepted. 

J.  L.  Kent,  J.  E.  Jordan,  and  Jas.  K. 
EUnes,  for  plaintiff  in  error.  Wm.  Faircloth 
and  W.  R.  Daley,  for  defendants  in  error. 

COBB,  P.  J.  The  record  discloses  a  suit  on 
a  promissory  note,  signed  by  two  persons 
bearing  the  same  surname.  It  is  indicated, 
by  the  petition,  that  the  principal  is  a  mar- 
ried woman.  From  her  answer  it  appears 
that  she  is  a  married  woman,  and  that  the 
apparent  surety  is  her  husband.  Her  de- 
fense is  that  she  is  not  the  principal,  but 
really  the  surety,  and  that  the  debt  was  the 
obligation  of  her  husband;  and,  in  addition 
to  this,  that  she  signed  the  paper  under  du- 
ress brought  about  by  the  conduct  of  her  hus- 
band. At  the  trial,  she  testified  that  she  bad 
received  none  of  the  money  which  was  the 
consideration  of  the  note.  She  did  not  tes- 
tify that  her  codefendant  was  her  husband, 
or  even  that  she  was  a  married  woman. 
Two  witnesses  are  introduced  who  bear  the 
same  surname  as  that  of  the  defendant 
They  each  testify  to  transactions  in  refer- 
ence to  a  note  or  debt  between  persons  who 
are  described  as  '*papa'*  and  ''mama*'  and 
"father"  and  "mother*';  but  there  is  abso- 
lutely not  a  word  in  the  testimony  of  either 
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of  tbe  wftnesses  which  shows  that  the  per- 
aona  referred  to  in  the  testimony  fn  the  man- 
ner above  indicated  are  the  defendants  In 
the  case  or  in  any  way  connected  therewith. 
The  only  thing  to  connect  the  transactions 
referred  to  In  the  testimony  with  the  trans- 
actions mentioned  in  the  pleading  is  the  fact 
that  the  defendants  and  the  witnesses  all  bear 
the  same  surname.  In  order  for  Blrs.  Lovett 
to  sustain  her  defense,  it  was  absolutely  nec- 
essary that  she  should  establish  by  evidence 
that  she  was  a  married  woman,  that  R.  T, 
Lovett,  her  codefendant,  was  her  husband, 
or  that  her  codefendant,  R.  T.  Lovett,  com- 
mitted the  acts  which  constituted  the  duress 
which  brought  about  the  signing  of  the  note. 
The  evidence  entirely  falling  to  connect  the 
transactions  therein  referred  to  with  the 
transactions  mentioned  in  the  pleading,  we 
have  no  alternative  but  to  reverse  the  Judg- 
ment refusing  to  grant  a  new  trial. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(129  Ga.  »4) 

HARRISON  V.  HARRISON. 

(Supreme  Court  of  Georgia.    Aug.  14,  1007.) 

Appeai/— Review— Evidence  —  New  Trial  • 
Successive  Vebdicts. 

No  error  of  law  was  complained  of.  While 
the  evidence  is  not  altofrether  satisfactory,  still 
it  has  been  the  basis  of  two  verdicts  in  favor 
of  the  plaintiff,  and  the  second  verdict  has  met 
with  the  approval  of  the  trial  Judge;  and.  as 
there  is  at  least  some  slight  evidence  UT>on  which 
the  finding  may  be  supported,  the  judgment  re- 
fusing to  grant  a  second  new  trial  will  not  be 
disturbed. 

•    [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  8851.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck)urt,  Hancock  Coun- 
ty;  H.  M.  Holden,  Judge. 

Action  by  M.  L.  Harrison  against  N.  D. 
Harrison,  administrator  of  Emma  S.  Harri- 
son. Judgment  for  plaintiCF,  and  defendant 
brings  error.    AArmed. 

Wm.  H.  Burwell,  for  plaintiff  in  error.  R. 
H.  Lewis,  for  defendant  in  error. 

COBB,  P.  J.  Mrs.  M.  L.  Harrison  brought 
suit  against  N.  D.  Harrison,  as  administrator 
of  Emma  S.  Harrison,  on  an  account  for  serv- 
ices rendered  the  intestate  of  the  defendant 
in  caring  for  her  for  four  years  prior  to  the 
date  of  her  death;  the  amount  of  the  claim 
being  $576.  The  defendant  filed  an  answer, 
in  which  he  denied  all  liability  on  tbe  part  of 
the  estate.  The  case  was  tried,  and  resulted 
in  a  verdict  for  the  plaintiff  for  $480  prin- 
cipal and  $50.40  interest.  A  motion  for  a  new 
trial  was  made  by  the  defendant,  which  was 
granted,  and  this  judgment  was  aflarmed. 
Harrlsou  v.  Harrison,  124  6a.  788,  52  S.  B. 
813.  The  case  was  tried  a  second  time,  and 
resulted  in  a  verdict  in  favor  of  the  plaintiff 
for  $480  principal  and  $114.80  Interest.  The 
defendant  filed  a  motion  for  a  new  trial. 


which  the  court  overruled,  and  the  defendant 
excepted. 

The  plaintiff  was  a  sister-in-law  of  the  in- 
testate of  the  defendant,  and  they,  with  the 
other  members  of  the  family,  lived  together. 
The  deceased  was  afflicted  and  in  feeble 
health,  and  required  a  great  deal  of  atten- 
tion from  the  other  members  of  the  house- 
hold. While  the  evidence  is  conflicting  as  to 
which  member  of  the  household  rendered  the 
greatest  service  to  the  deceased  in  nursing 
and  caring  for  her,  there  was  evidence  to  sus- 
tain a  finding  that  the  plaintiff  was  consid- 
erate and  attentive,  and  performed,  from 
day  to  day,  ^those  Irksome  and  necessary  du- 
ties required  in  providing  for  the  comfort 
and  happiness  of  an  afflicted  person.  There 
was  no  evidence  whatever  of  any  express 
agreement  between  the  plaintiff  and  the  de- 
ceased that  compensation  should  be  paid 
for  the  services  thus  rendered ;  and  the  case, 
therefore,  depends  upon  whether  the  circum- 
stances were  such  that  it  would  necessarily 
be  Inferred  that  it  was  in  contemplation  of 
each  party  that  there  should  be  compensa- 
tion for  the  services.  The  evidence  relating 
to  this  question  is  not  altogether  satisfactory ; 
but,  when  the  character  of  the  services  ren- 
dered and  the  time  required  each  day  for 
this  service  is  taken  into  consideration,  the 
Jury  might  infer  that  the  service  was  of  such 
an  exacting  character  that  It  was  not  render- 
ed on  the  one  hand,  or  received  on  the  other, 
purely  from  motives  of  natural  love  and  af- 
fection. In  Murrell  v.  StudsUll,  104  Ga.  604, 
30  S.  B.  750,  the  character  of  the  service  ren- 
dered is  recognized  as  a  proper  subject  for 
consideration  In  determining  whether,  under 
all  of  the  circumstances,  compensation  was 
intended.  This  was  more  strikingly  recogniz- 
ed in  the  case  of  Phinazee  v.  Bunn,  123  Ga. 
230,  51  S.  E.  300.  In  that  case  the  services 
were  rendered  by  a  daughter  to  her  father, 
but  they  were  of  the  most  exacting  and  irk- 
some character.  It  is  true  that  in  that  case 
there  was  also  some  evidence  of  a  declaration 
by  the  father  indicating  his  intention  to  com- 
pensate. While  we  are  not  altogether  satis- 
fled  with  the  verdict  as  rendered,  and  we 
might  not  have  rendered  such  verdict  if  we 
had  been  members  of  the  Jury,  still,  as  there 
was  some  slight  evidence  to  support  the  find- 
ing, and  two  verdicts  have  been  rendered  in 
the  case,  and  the  verdict  now  under  consider- 
ation has  met  with  the  approval  of  the  trial 
Judge,  we  will  not  reverse  his  Judgment  re- 
fusing to  grant  a  new  trial. 

Judgment  afilrmed.  All  the  Justices  con- 
cur. 


(129  Ga.  241) 
HARRIS  et   al.  v.   EQUITABLE   SECURI- 
TIES CO. 
(Supreme  Court  of  Creorgia.   Aug.  12,  1007.) 
1.  JuDOifXNT  —  Res  Judicata  —  Matters  De- 

TEBHIIVED—E  VIDENCE. 

Where  a  judgment  is  pleaded  as  an  estop- 
pel, the  burden  is  upon  the  party  relying  upon 
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the  estoppel  to  rastain  the  plea  by  showing  that 
the  particular  matter  in  controversy  was  necea- 
aarify  or  actually  determined  in  the  former  liti- 

Sation;  and,  if  it  appear  from  the  record  intro- 
uced  in  support  ox  the  plea  that  several  issues 
were  involved  in  such  litigation,  and  the  verdict 
and  judgment  do  not  clearly  show  that  this 
particular  issue  was  then  decided,  before  aach 
plea  can  be  suatained,  this  uncertainty  moat  be 
removed  by  extrinsic  evidence  showing  that 
such  matter  was  then  decided  in  accordance 
with  the  contention  of  the  party  relying  upon 
the  plea. 

TEd.  Note.— For  cases  in  point,  aee  Gent*  Dig. 
vol.  30,  Judgment,  I  1S22.] 

2.  Sauv. 

The  case  of  Linton  v.  Harris,  78  Ga.  265, 
8  S.  B.  278,  distinguished  from  the. present  caae. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jackson  Coan- 
ty;   O.  H.  Brand,  Judge. 

Action  by  the  Equitable  Securities  Com- 
pany against  C.  L.  Harris  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

W.  W.  Stark,  for  plaintiffs  in  error.  Robt 
8.  Howard,  Jno.  L.  Lye,  and  Chat.  A.  Beid, 
for  defendant  in  error. 

FISH,  C.  J.  1.  The  Equitable  Securities 
Company  sued  C.  L.  Harris,  administrator 
of  the  estate  of  J.  L.  Harris,  Sr.,  deceased, 
C.  L.  Harris,  and  J.  L.  Harris,  Jr.,  on  several 
promissory  notes  given  by  the  decedent  and 
the  defendants  to  plaintiff  for  the  purchase 
price  of  certain  described  land,  praying  for  a 
general  Judgment  with  special  lien  on  the 
land.  The  defendant  filed  several  pleas. 
Among  them  were  (1)  that  plaintiff  could  not 
make  defendants  a  good  title  to  the  land,  in 
pursuance  of  its  bond  so  to  do,  by  reason  of 
an  outstanding  paramount  title  in  a  given 
third  person;  (2)  payment;  (3)  that  the  land 
and  notes  in  question  were  the  assets  of  the 
equitable  mortgage  company,  which  were  in 
the  hands  of  its  receiver,  who  had  no  author- 
ity to  convey  them  to  plaintiff.  On  the  trial 
there  was  a  general  verdict,  viz.:  "We,  the 
Jury,  find  for  the  defendants.*'  A  general 
Judgment  was  entered  in  accordance  with 
the  verdict  Subsequently  the  same  plaintiff 
brought  an  action  against  the  same  defend- 
ants and  four  others  to  recover  the  same  land 
for  the  purchase  price  of  which  the  notes 
sued  on  in  the  former  case  were  given  by 
defendants  in  that  case  to  the  plaintiff.  The 
defendants  filed  several  pleas,  among  them 
being  estoppel  by  Judgment  in  the  former 
case,  defendants  setting  up  as  a  defense  that 
the  verdict  and  Judgment  in  that  case  were 
to  the  effect  that  the  notes  in  question  had 
been  paid.  On  the  trial  of  the  last  case,  the 
only  evidence  introduced  by  defendants  was 
a  copy  of  the  pleadings,  verdict,  and  judg- 
ment in  the  former  case.  Even  without  ref- 
erence to  the  evidence  submitted  by  plaintiff, 
which  was  uncontradicted,  and  which  strong- 
ly tended  to  show  that  no  evidence  was  sub- 
mitted on  the  former  trial  in  support  of 
either  the  plea  of  payment  or  that  of  para- 


mount outstanding  title,  a  verdict  against 
the  plea  of  estoppel  by  Judgment  was  de- 
manded«  and  the  court  did  not  err  in  direct- 
ing such  a  verdict  Draper  v.  Medlock,  122 
Ga.  284,  GO  S.  E.  lis,  69  L.  R.  A.  483,  and 
citationa.  See,  also,  Callaway  ▼.  Irvin,  123 
Ga.  844,  51  S.  B.  477;  Irvin  v.  SpratUn,  127 
Ga.  240,  65  S.  E.  1037. 

2.  The  case  of  Linton  v.  Harris,  78  Ga. 
265,  8  &  E.  278,  reUed  on  by  the  plaintifto 
in  error,  is  not  in  conflict  with  the  above 
ruling.  That  was  also  an  action  of  eject- 
ment, which  necessarily  involvea  ihe  ques- 
tion of  the  plaintifTs  title  to  the  premises 
in  dispute^  and  the  defendant  pleaded  es- 
toppel by  a  former  Judgment  in  his  favor, 
rendered  in  a  suit  of  a  different  character 
against  him,  wherein  the  real  plaintiff,  at 
the  time  of  the  trial,  was  the  same  person 
who  subsequently  brought  the  ejectment  suit 
But  there  was  no  uncertainty  whatever  as 
to  the  plea  upon  which  the  general  verdict  in 
the  former  litigation  in  favor  of  the  de- 
fendant was  based,  as  it  clearly  appeared 
that  the  defense  in  former  suit  was  placed 
squarely  upon  the  question  whether  snch 
plaintiff  had  title  to  the  very  premises  which 
he  subsequently  sued  to  recovar  from  the 
same  defendant,  that  this  defense  was  fully 
litigated  upon  the  trial,  and  hence  that  ''the 
sole  question  of  title  arising  in  the  latter 
action  [was]  the  same  as  tliat  which  was 
adjudicated  in  the  former.*' 

Judgment  afiirmed.  AU  the  Jnstioes 
concur. 


(Ua  Qa.  280) 
CULBBEATH  V.  MARTIN. 
(Supreme   Court  of  Georgia.    Aug.   14,   1907.) 

Vendor  and  Pubouabeb  —  Bona  Fids  Pub- 
chaser. 

In  a  contest  between  the  donee  under  a 
deed  of  gift  and  a  bona  fide  purchaser  for  value 
from  the  executor  of  the  donor,  under  a  power 
of  sale  in  the  will,  who  takes  without  notice  of 
the  prior  voluntary  deed,  preference  la  to  be  giv- 
en to  the  latter,  and  the  title  acquired  by  hini 
is  superior  to  toe  rights  of  the  volunteer  under 
the  prior  conveyance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4S,  Vendor  and  Purchaser,  If  533,  594.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond 
County;    H.  C.  Hammond,  Jn^ge. 

Action  by  Fannie  Culbreath  against  Rob- 
ert Martin.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

In  1905  Fannie  Culbreath  brought  an  ac- 
tion against  Robert  Martin  to  recover  poa- 
sesaion  of  a  described  tract  of  land.  The  de- 
fendant in  his  answer,  denied  title  in  the 
plaintiff.  The  plaintiff  relied  upon  a  deed 
from  Grace  Kennedy  to  Fannie  Culbreath, 
dated  April  25,  1892.  It  appeared  that  the 
grantee  was  the  adopted  daughter  of  the 
grantor,  and  that  she  was  a  minor  at  the 
date  of  the  death  of  Her  grantor,  which  oc- 
curred in  1899.    The  consideration  of  the 
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deed  was  |1  and  natural  lore  and  affection. 
The  deed  had  been  recorded  during  the  life- 
time of  the  grantor.  Further  than  this  fact 
there  was  no  evidence  of  delivery.  The  de^ 
fendant  claimed  nnder  a  deed  from  Bryan 
Cmnming,  as  executor  of  Grace  Porter»  for- 
merly Grace  Kennedy.  This  deed  was  made 
in  pursuance  of  a  power  of  sale  In  the  will, 
and  upon  a  valuable  consideration.  Neither 
the  executor  nor  Martin,  t^s  vendee,  had  any 
actual  notice  of  the  deed  under  which  the 
Idalntiff  claims  at  the  time  of  the  sale  by 
the  executor.  The  plaintiff  was  never  In 
possession,  but  Grace  Kennedy  remained  in 
possession  either  by  herself  or  by  her  tenants 
during  her  lifetime,  and  the  property  was 
thereafter  taken  into  possession  by  the  execu- 
tor. The  Jury  returned  a  verdict  In  favor 
of  the  defendant,  and  the  plaintiff  assigns 
error  upon  the  judgment  refusing  to  grant  a 
new  trial. 

P.  W.  Capers,  for  plaintiff  in  error.    Bry- 
an Gumming,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  It  is  the  settled  law  of  this  state 
that  a  bona  fide  purchaser  for  value  is  en- 
titled to  prevail  over  the  holder  of  a  volun- 
tary conveyance  of  a  previous  date,  though 
the  same  be  duly  recorded,  unless  the  former 
took  with  actual  notice  of  the  existence  of 
the  previous  deed.  Finch  v.  Woods,  113  Ga. 
996,  39  S.  E.  418;  Scott  v.  Atlas  Ass'n,  114 
Ga.  134,  39  S.  E.  942.  In  Whitthigton  v. 
Wright,  9  Ga.  23,  it  was  said  that  a  conflict 
between  the  equities  of  a  bona  fide  purchaser 
and  a  volunteer  can  only  arise  when  both 
parties  claim  under  the  same  grantor.  In 
that  case  one  party  was  a  purchaser  for 
value  and  the  other  was  a  volunteer,  but  they 
did  not  derive  title  from  the  some  source. 
In  Bell  V.  McCawley,  29  Ga.  356,  it  was  said 
that  the  rale  above  referred  to  applies  only 
to  cases  where  two  conflicting  titles  are  de- 
rived from  the  same  source.  In  Russell  v. 
Kearney,  27  Ga.  96,  it  is  said  that  the  doc- 
trine applies  only  where  both  conveyances 
are  made  by  the  same  person.  It  is  to  be 
noted  in  all  of  these  decisions  that  the  court 
was  dealing  with  cases  where  it  was  held 
that  the  doctrine  was  not  applicable,  and  the 
judges,  speaking  for  the  court,  used  the  dif- 
ferent expressions,  "from  the  same  grantor," 
'^from  the  same  source,"  and  "from  the  same 
person."  There  is  nothing  in  any  of  them 
which  constitutes  an  authoritative  ruling  that 
the  doctrine  is  applicable  only  in  those  cases 
where  both  the  plaintiff  and  defendant  claim 
each  under  deeds  in  which  the  grantor  Is 
the  same.  The  use  of  the  expression,  "the 
same  source,"  in  one  of  the  opinions,  indi- 
cates that  it  was  in  the  mind  of  the  judge 
that  the  doctrine  might  be  applicable  in 
cases  where  the  parties  claim  under  a  com- 
mon source  of  title.  Civ.  Code  1895,  8  3530, 
declares:  "Every  voluntary  deed  or  convey- 
ance^ made  by  any  person,  shall  be  void  as 
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against  a  subsequent  bona  fide  purchaser,  for 
value  without  notice  of  such  conveyance." 
While  this  section  of  the  Code  was  evidently 
taken  from  the  decisions  above  referred  to 
and  other  decisions  of  this  court,  there  is 
nothing  in  the  section  that  indicates  that  the 
rule  there  laid  down  is  to  be  limited  to  cases 
where  both  the  plaintiff  and  defendant  each 
claim  under  a  deed  from  the  same  person^ 
In  the  present  case  the  plaintiff  claimed  un- 
der a  deed  from  Grace  Kennedy.  The  de- 
fendant claimed  under  a  deed  from  the  execu- 
tor of  Grace  Kennedy.  The  purchaser  from 
the  executor. was  a  bona  fide  purchaser  for 
value^  without  notice  of  the  voluntary  deed 
executed  by  Grace  Kennedy. 

The  controlling  question  is  therefore 
whether  the  purchaser  for  value  from  the 
executor,  without  notice  of  the  prior  volun- 
tary deed  of  the  testatrix,  is  entitled  to  occu- 
py the  same  position  as  if  he  had  bought,  un- 
der similar  circumstances,  from  Grace  Ken- 
nedy. This  identical  question  seems  never  to 
have  been  decided  by  this  court  In  Crozier 
V.  Bryant,  7  Ky.  174,  Chief  Justice  Boyle 
says:  "A  gift  may  be  void  as  to  a  purchaser, 
but  he  must  be  a  purchaser  who  can  derive 
his  title  from  the  donor."  This  Jangxiage 
would  indicate  that  it  was  nqt  necessary  to 
the  application  of  the  doctrine  now  under 
discussion  that  it  should  appear  that  both  the 
plaintiff  and  defendant  had  each  a  deed  from 
the  same  person,  but  that  the  doctrine  would 
be  applicable  In  any  case  where  one  party 
clahned  under  a  deed  of  gift  and  the  other 
party  was  a  purchaser  for  value  who  could 
derive  his  title,  either  directly  or  Indirectly, 
from  the  donor  in  the  deed  of  gift  In  that 
decision,  however,  the  court  was  dealing  with 
a  case  where  the  parties  did  not  each  derive 
title  from  the  donor,  and  therefore  what  was 
said  by  the  judge  was  merely  obiter,  as  is 
true  in  the  cases  In  our  own  reports  above 
referred  to.  The  reason  on  which  the  rule 
would  seem  to  be  founded  is  that  where  the 
owner  of  property  has  made  a  deed  of  gift, 
but  there  is  nothing  about  the  possession  or 
otherwise  to  indicate  to  a  prospective  pur- 
chaser that  there  is  any  other  claim  to  the 
property  other  than  that  of  the  donor,  one 
who  purchases  for  value  should  be  protected 
on  account  of  the  apparent  ownership,  not- 
withstanding the  actual  legal  title  had  passed 
under  the  prior  voluntary  conveyance.  In 
other  words,  unless  there  is  something  which 
amounted  to  actual  notice  to  the  prospective 
purchaser  that  his  vendor  had  parted  with 
the  title  to  a  volunteer,  a  bona  flde  purchaser 
for  value  would  be  protected  as  against  such 
volunteer.  If  he  flnds  his-  vendor  in  posses- 
sion, with  all  rights  of  ownership  apparent- 
ly vested  In  him,  as  against  a  volunteer  he  Is 
authorized  to  deal  with  him  as  the  owner; 
and  this  is  true  notwithstanding  the  deed  of 
gift  may  have  been  at  that  time  actually 
recorded.  Fleming  v.  Townsend,  6  Ga.  las, 
50  Am.  Dec.  318.  Would  not  the  reason 
which  is  at  the  foundation  of  the  rule  apply 
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with  eqnal  force  to  ft  case  where  the  pur- 
chaser for  value  is  one  who  buys  from  the 
one  who  stands  in  the  shoes  of  the  donor 
and  who  conveys  the  donor's  interest,  and 
that  only?  That  is,  ought  not  a  purchaser 
for  value  from  an  executor  selling  under  a 
power  of  sale  in  a  will  stand  upon  the  same 
footing  in  reference  to  a  prior  voluntary  deed 
of  the  testatrix  as  he  would  if  his  title  was 
derived  directly  from  the  testatrix  during  her 
lifetime?  The  registry  act  of  1837  (Acts  1837, 
p.  01)  provided  that,  "in  all  cases  where  two 
or  more  deeds  shall  hereafter  be  executed  by 
the  same  person  or  persons,  conveying  the 
same  premises  to  different  persons,  the  one 
recorded  within  twelve  months  from  the  time 
of  execution  (if  the  feoffee  had  no  notice  of 
a  prior  deed,  unrecorded  at  the  time  of  the 
execution  of  the  deed  to  him  or  her)  shall 
have  preference.*'  Cobb's  Digest  of  Laws,  p. 
175,  8  44.  In  Ellis  v.  Smith,  10  Ga.  253,  it 
was  held  that  under  this  act  a  purchaser  at  a 
sheriff's  sale,  who  has  bis  deed  first  recorded, 
would  gain  the  same  preference  over  an  un- 
recorded deed  as  if  he  had  bought  directly 
from  the  debtor  himself.  In  the  opinion 
Judge  Lumpkin  says:  ''The  effect  of  a  sale 
by  the  law,  in  this  respect,  is  just  the  same 
as  if  made  by  the  individual  whose  agent 
or  trustee  the  officer  becomes  to  make  the 
transfer.  All  the  defendant's  estate  is  sold. 
The  purchaser  takes  his  place.  The  mis* 
chief  of  an  unrecorded  deed  is  the  same  to 
him  as  to  a  private  purchaser."  In  Tucker 
V.  Harris,  18  6a.  1,  58  Am.  Dec  488,  it  was 
held  that  a  purchaser  at  an  administrator's 
sale  who  has  his  deed  first  recorded  will 
gain  the  same  preference  over  an  unrecorded 
deed  as  if  he  had  bought  of  the  intestate  in 
his  lifetime.  Judge  Lumpkin,  in  the  opinion, 
after  referring  to  the  case  of  Ellis  v.  Smith, 
says:  '*The  rule  and  the  reasoning  in  that 
case  apply  with  full  force  to  a  purchaser  at 
an  administrator's  sale."  The  registry  act, 
as  it  now  appears  in  the  Code,  is,  in  the  par- 
ticular above  referred  to,  in  the  following 
language:  ''The  record  may  be  made  at  any 
time,  but  such  deed  loses  its  priority  over  a 
subsequent  recorded  deed  from  the  same  ven- 
dor, taken  without  notice  of  the  existence  of 
the  first"  Civ.  Code  1895,  8  3618.  It  has 
been  held,  since  this  section  became  the  law, 
that  a  deed  from  the  sheriff,  duly  recorded, 
is  entitled  to  priority  over  an  unrecorded  deed 
from  the  defendant  in  execution,  though 
made  before  the  rendition  of  the  judgment 
under  which  the  sheriff  sold,  if  the  purchaser 
at  his  sale  had  no  notice  of  the  older  deed. 
McCandless  v.  Inland  Acid  Co.,  106  Ga.  618, 
84  S.  E.  142.  See,  also,  Ousley  v.  Bailey,  111 
Ga.  783,  36  S.  E.  750;  Maddoz  v.  Arthur, 
122  Ga.  674,  50  S.  B.  668  (2).  The  original 
registry  act  uses  the  expression,  "the  same 
person  or  persons."  The  Code  uses  the  ex- 
pression, **the  same  vendor."  Still,  in  each  in- 
stance, it  was  held  that  a  deed  made  by  one 
autho7ized  by  law  to  sell  the  property  of  an- 
other, either  during  his  lifetime  or  after  his 


death,  was  entitled  to  preference,  if  taken 
without  notice  of  a  prior  unrecorded  deed. 
See,  in  this  connection,  Henierson  v.  Arm- 
strong, 128  Ghi.  — ,  58  S.  B.  624.  The  very 
same  reasons  which  would  determine  a  con- 
test between  a  duly  recorded  deed  subsequent 
in. date  to  a  prior  unrecorded  deed  would 
be  sufficient  to  determine  a  contest  between  a 
bona  fide  purchaser  for  value  and  a  donee 
under  a  prior  voluntary  deed.  But  it  is  said 
that  the  executor  had  no  authority  to  sell 
property  which  did  not  belong  to  his  tes- 
tator. Neither  has  an  administrator  au- 
thority to  sell  property  that  does  not  belong 
to  his  intestate  on  account  of  a  deed  having 
been  made  during  his  lifetime.  Nor  has  a 
sheriff  authority  to  sell  as  the  property  of 
the  defendant  In  execution  that  of  which  he 
was  not  the  owner  on  the  day  of  judgment. 
Still,  if  any  of  these  officers  or  persons  at- 
tempt to  sell,  and  the  purctiaser  is  a  bona 
fide  purchaser  without  notice,  the  law  pro- 
tects the  purchaser,  even  at  the  expense  of 
the  real  owner,  who,  in  the  one  case,  has  been 
negligent  in  reference  to  the  duty  imposed 
upon  him  under  the  registry  law,  and,  in  the 
other  instance,  negligent  in  so  conducting  him- 
self as  that  those  who  dealt  with  his  donor 
would  be  misled  by  those  circumstances 
whith  made  the  donor  the  apparent  owner. 
There  was  no  error  in  refusing  to  grant  a 
new  trial. 

Judgment  affirmed.    All  the  Justices  oon- 
cur. 


(UB  Oa.  271) 

THOMAS  V.  HERRIN6TOK 

(Supreme   0>art  of  Ckorgia.    Aug.   14,    1907.) 

iNJXJNCnOW— CONFLIOnWO   EVIDBNCB  —  Pbes- 
EBVATION   OF  STATUS. 

Wlien,  on  the  liearlng  of  an  application  for 
injunction,  it  appears  from  the  evidence  that 
there  has  l>een  an  agreement  between  the  par- 
ties by  which  the  plaintiff  was  given  the  privi- 
lege of  nsing  the  timber,  for  turpentine  pur* 
poses,  upon  certain  lands  of  the  defendant,  bat 
there   is  a  conflict  of  the  evidence  aa  to  the 

auantity  of  land  covered  by  the  contract,  and 
lie  evidence  is  conflicting  on  other  material 
Siiestions,  and  the  judge  has  granted  an  injunc- 
on  at  the  instance  of  the  plaintiff,  and  has 
refnsed  an  injunction  at  the  instance  of  the 
defendant,  the  judgment  will  be  affirmed,  with 
direction  that  the  order  of  the  judge  be  so  modi- 
fied as  to  grant  an  injunction  to  the  defendant 
upon  the  same  terms  on  which  the  Injunction 
was  granted  to  the  plaintiff,  so  that  the  status 
may  be  preserved  until  the  final  hearing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dis. 
vol.  27.  Injunction,  %%  90^^-^106.] 
(Syllabus  by  the  Oiurt) 

Error  from.  Superior  Court,  Jeff  Davis 
County;   L.  A.  Parker,  Judge. 

Action  by  J.  L.  Herrington  against  Mike 
Thomaa  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed  with  directlona 

Herrington  brought  an  equitable  petition 
against  Thomas,  alleging  that  the  plaintiff 
bought  from  the  defendant  the  right  to  box 
the  tlml)er  suitable  for  turpentine  purposes* 
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for  a  period  of  4  years*  npon  a  tract  of  land 
containing  340  acres,  and  paid  therefor  the 
sum  of  $100 ;  that  he  failed  to  take  a  lease, 
but  attempted  to  do  so ;  that,  neither  of  the 
parties  knowing  how  to  draw  a  lease,  the 
writing  which  they  signed  failed  to  accom- 
plish the  porpose;  that  he  afterwards  de- 
manded a  lease  from  the  defendant,  and  that 
the  defendant  refused  to  give  it;  that  ho 
commenced  to  exercise  the  priFil^e  claimed, 
and  boxed  and  otherwise  used  the  timber  up- 
on the  land,  and,  in  order  to  protect  the  tim- 
ber from  forest  fires  and  preserve  the  same 
from  destruction,  he  placed  several  employes 
in  the  woods  to  weed  and  rake  the  grass  and 
straw ;  that,  unless  this  precaution  is  taken, 
the  timber  is  liable  to  be  destroyed  and  ir- 
reparable damage  result  to  one  interested  in 
using  the  same  for  turpentine  purposes;  and 
that  the  defendant  intimidated  and  threat- 
ened his  employ^  and  drove  them  from  the 
land.  The  prayer  is  for  an  injunction  to  re- 
strain the  defendant  from  interfering  with 
the  laborers  of  plaintiff,  and  that  the  de- 
fendant be  required,  by  decree,  to  execute  the 
lease  in  accordance  with  the  agreement  of 
the  parties.  Upon  this  petition,  the  judge 
granted  a  rule  nisi  and  a  restraining  order. 
The  defendant  answered  that  he  had  never 
agreed  to  execute  a  lease  to  all  of  the  tim- 
ber on  all  of  the  tract  of  land,  but  he  did 
agree  to  permit  the  defendant  to  work  the 
boxes  then  cut,  and  also  to  cup  and  use  all 
the  timber  suitable  for  turpentine  purposes  in 
an  old  field,  consisting  of  30  acres,  lying  on 
the  north  side  of  the  tract,  the  sum  to  be 
paid  for  this  privilege  being  $100 ;  that  the 
plaintiff  asked  for  the  turpentine  privileges 
only  to  the  extent  just  referred  to,  and  the 
defendant  agreed  to  nothing  more ;  that  it  was 
distinctly  understood  that  the  plaintiff  was 
not  to  touch  a  tree  outside  of  the  80  acres, 
except  to  work  the  old  boxes  then  in  exist- 
ence; that  the  defendant  is  a  Greek,  and 
could  neither  read  nor  write  the  English  lan- 
guage, and  is  entirely  ignorant  in  reference 
to  transactions  of  the  character  of  the  one 
entered  into ;  that  the  plaintiff  presented  him 
with  a  paper,  which  he  represented  contained 
the  agreement  in  the  terms  as  understood  by 
the  defendant,  and  the  defendant  agreed 
that  his  name  might  be  placed  thereon  upon 
these  terms;  that  he  does  not  know  where 
this  paper  is ;  that,  if  it  contains  any  provi- 
sions other  than  those  above  referred  to.  It 
was  obtained  by  fraud ;  that  the  plaintiff,  in- 
stead of  simply  working  the  old  boxes  and 
the  timber  on  the  80  acres,  without  any  law- 
ful warrant  or  authority  is  beginning  to  cut 
new  boxes  on  the  land  outside  of  the  80-acre 
tract,  and  this  conduct  has  already  damaged 
the  defendant  in  the  sum  of  $500.  He  prays 
judgment  against  the  f)laintiff  for  the  dam- 
ages already  done,  and  for  an  ifijunction  to 
restrain  the  plaintiff  from  using  or  inter- 
fering with  the  timber,  except  to  use  the  old 
boxes  and  the  timber  on  the  80-acre  tract 
At  the  hearing  evidence  was  introduced  by 


each  party  tending  to  establish  the  allega* 
tions  in  their  pleadings.  The  writing  refer* 
red  to  does  not  appear  hi  the  record.  The 
judge,  after  considering  the  pleadings  and 
evidence,  passed  an  order  enjoining  the  de- 
fendant from  interfering  with  the  plaintiff, 
or  his  employes,  in  working  or  otherwise  us- 
ing the  timber  on  the  land  in  controversy, 
provided  that  the  plaintiff,  within  10  days, 
give  a  bond  to  Indemnify  the  defendant 
against  loss  in  the  event  of  his  recovery  in 
the  case,  and  refused  to  grant  the  injunc- 
tion prayed  for  by  the  defendant 

F.  Willis  Dart,  for  plaintiff  in  error.  W. 
W.  Bennett,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  The  petition  of  the  plaintiff  was,  in 
effect,  an  application  for  a  decree  of  specific 
performance  of  a  contract  for  the  sale  of  an 
interest  in  timber,  the  application  being 
based  upon  the  fact  that  the  entire  purchase 
money  had  been  paid.  It  is  conceded  that 
there  was  a  transaction  between  the  parties 
in  reference  to  the  purchase  of  an  interest  In 
timber.  They  are  widely  at  variance  with 
relation  to  the  subject-matter  of  the  contract 

The  pleadings  make  a  clear-cut  issue  on 
this  point,  and  the  evidence  at  the  hearing 
shows  that  conflict  of  which  the  pleadings 
were  hut  a  forewarning.  The  case  made 
out  by  the  plaintiff,  while  not,  in  all  particu- 
lars, the  same  as  that  disclosed  in  the  case 
of  Huxford  V.  Southern  Pine  Ck>.,  124  Ga. 
181,  52  S.  B.  439,  Is  in  some  respects  similar 
thereto.  The  case  does  not  fall  within  the 
timber  cutter*8  act  for  the  plaiutifC  is  not 
the  owner  of  the  land  seeking  to  enjoin  a 
timber  cutter,  but  he  is  a  turpentine  operator 
claiming  the  right  to  use  the  timber  for  tur- 
pentine purposes,  and  alleging  that  this  right 
has  heen  interfered  with  by  the  owner  of 
the  land,  in  violation  of  the  terms  of  the 
agreement  .While  the  case  is  not  strong  on 
the  question  of  irreparahle  damages,  there  is 
some  evidence  indicating  that,  if  he  is  not 
allowed  to  take  care  of  the  timber  that  he  de- 
sires to  use  for  turpentine  purposes,  a  loss 
will  result  to  him  which  Is  incapable  of  be- 
ing estimated  in  money.  We  cannot  say 
that  the  judge  abused  his  discretion  in  grant- 
ing the  Injunction  prayed  for  by  the  plaintiff, 
nor  imposing  the  terms  upon  the  plaintiff 
which  provided  for  the  giving  of  a  bond  to 
indemnify  the  defendant  against  loss  in  the 
event  the  injunction  was  wrongfully  sued 
out;  but,  having  reached  this  conclusion,  we 
think,  under  the  evidence,  that  he  should 
have  also  granted  the  injunction  at  the  in- 
stance of  the  defendant,  and  have  enjoined 
the  plaintiff  from  doing  anything  more  than 
using  the  timber  on  the  30-acre  tract  and 
utilizing  the  old  boxes  on  the  remainder  of  the 
tract  The  status  should  have  been  preserv- 
ed until  a  jury  could  pass  upon  the  conflict- 
ing issues.  In  cases  of  a  similar  character 
an  injunction  at  the  instance  of  each  party 
has  been  held  to  be  a  proper  direction  to 
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give  the  case  so  as  to  preserve  tbe  rights  of 
each  party.  See  Johnson  v.  Hall,  83  Ga. 
281,  9  S.  B.  783;  Wells  v.  Rountree,  IIT  Ga, 
839,  45  8.  E.  215;  GolllnsTlUe  Granite  Com- 
pany r.  Phillips,  123  Ga.  833,  51  &  B.  666 
(29). 

The  lodgment  will  he  affirmed,  with  direc- 
tion that  the  order  of  the  Judge  be  so  modi- 
fled  as  to  grant  the  Injunction  prayed  by  the 
defendant,,  upon  his  giving  a  bond  in  the 
same  amount  as  that  required  of  the  plaln- 
tur,  to  indemnify  the  plaintiff  against  loss 
in  the  event  It  should  appear  at  the  final 
hearing  that  the  injunction  was  wrongfully 
sued  out 

Judgment  affirmed,  with  dhrection.  All  the 
Justices  concur* 


(12»  Ga.  279) 

WIDINOAMP  V.  JAMES. 
(Supreme  Court  of  Georgia.    Aug.  14,  1907.) 

X,  Execution  —  Claim   of  Third   Pebson  — 
Dismissal  of  Ijevt— Reinstatembnt. 

When,  in  a  claim  case,  the  levy  has  been 
dismissed  for  the  want  of  prosecution,  and  tbe 
case  thereafter  reinstated  by  the  Judge,  it  was 
not  permissible  for  the  claimant  to  make  up 
an  issue  in  the  claim  case  and  have  it  deter- 
mined whether  the  case  was  properly  reinstated. 
If,  for  any  reason,  the  order  of  reinstatement 
was  irregular  or  erroneous,  a  formal  motion 
should  be  mads  to  review  the  order  reinstating 
the  case. 
2.  Same— Issues. 

In  a  claim  case  the  sole  issue  is  whether 
the  property  is  subject  or  not  subject.  South- 
em  Mininj:  Co.  v.  Brown,  107  Ga.  209,  33  S. 
E.  731;  Ray  v.  Atlanta  Banking  Ck>.,  110  Oa. 
305.  35  «S.  E.  117.  And  the  verdict  in  such  a 
case  should  be  so  phrased  as  to  determine  this 
issue  with  definiteness. 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  S  570.] 

8.  Same— Verdict. 

A  verdict  in  a  claim  case,  which  contains 
merely  a  finding  for  the  plaintiff  of  a  given  sum 
of  money,  does  not  determine  definitely  the  issue 
as  to  whether  the  property  levied  on  is  subject 
or  not  subject. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Tattnall  Coun- 
ty:   B.  T.  Rawlings,  Judge. 

Claim  case  between  Madison  James  and  E. 
Widlncamp.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed* 

W.  T.  Burkhalter,  for  plaintiff  in  error,  n. 
L.  Morgan,  for  defendant  in  error. 

COBB,  P.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(129  Ga.  266) 

ALEXANDER  v.  THOMPSON. 
(Supreme   Court  of   Georgia.    Aug.  13,   1907.) 

E3JECTMEIVT— I  NSTBUCnONS. 

Tbe  mislnstruction  excepted  to  required  a 
new   trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Campbell  Coun- 
ty; L.  S.  Roan,  Judge. 
Action  by  Simon  Alexander  against  J.  M. 


Thompson.    Judgment    for    defendant;    and 
plaintiff  brings  error,    ^^versed. 

Jos.  W.  &  Jno.  D.  Humphries,  for  plaintiff 
in  error.  J.  F.  Gk>lightly,  for  defendant  in 
error. 

FISH,  O.  J.  Simon  Alexander  brought  an 
equitable  petition  against  J.  M.  Thompson  to 
have  established  aa  the  true  line  dividing 
certain  lands  of  the  petitioner  and  lands  of 
the  defendant  a  line  alleged  to  have  been 
agreed  upon  by  them«  and  to  recover  all  of 
the  land  lying  west  of  such  line  in  possession 
.of  the  defendant.  There  veas  a  verdict  for 
the  defendant;  and  the  case  la  here  for  re- 
view, upon  the  exception  to  overruling  of 
the  plaintiff's  motion  for  a  new  trial. 

The  contention  of  the  petitioner  was  that 
the  county  surveyor,  at  the  instance  of  peti- 
tioner and  defendant,  had  run  a  given  line 
on  the  east  side  of  petitioner's  land  and 
dividing  It  from  the  land  of  defendant,  which 
surveyed  line  the  parties  had  agreed  was  the 
true  line  between  their  lands,  and  that  de- 
fendant was  in  possession  of  a  strip  of  land 
on  the  west  side  of  this  line  which  belonged 
to  petitioner.  The  defendant  contended  that 
he  had  never  made  any  su(A  agreement;  that 
the  line  claimed  by  petitioner  was  not  the 
true  line,  but  an  old  hedge-row,  which  ex- 
tended for  more  than  one-half  of  the  dis- 
tance between  the  lands  of  petitioner  and  de- 
fendant, and  a  line  which  would  correspond 
with  and  be  a  continuation  of  the  line  upon 
which  the  old  hedge-row  was  situated  was  the 
true  line;  and  that  such  hedge-row  had  be&i 
recognized  as  the  true  line  for  26  or  30  years 
by  the  coterminous  landowners,  they  having, 
respectively,  cultivated  up  to  such  hedge-row. 

The  court  charged  the  Jury  in  effect  that  If 
they  should  determine  that  the  hedge-row 
line,  as  contended  for  by  defendant,  was  the 
true  line,  then  the  plaintiff  could  not  recover. 
The  plaintiff  claims  that  this  charge  was 
erroneous,  for  the  reason  that  it  appeared 
from  the  evidence  that  the  old  hedge-row 
was  west  of  the  surveyed  line,  claimed  by 
plaintiff  as  the  true  line;  that  the  suit  was 
for  the  recovery  of  all  of  the  land  In  posr 
session  of  the  defendant  west  of  this  last- 
mentioned  line ;  that  the  hedge-row  line  was 
west  of  the  surveyed  line,  and  there  was  evi- 
dence that  tbe  defendant  was  in  possession 
of  some  of  the  land  west  of  such  hedge-row 
line;  and,  such  being  the  case,  the  plaintiff 
was,  in  any  event,  entitled  to  recover  auch 
portion  of  the  premises  sued  for  as  lay  west 
of  the  hedge-row  line  from  the  defendant 
We  are  of  opinion  that  the  exception  to  this 
charge  was  well  taken.  There  was  evidence 
from  which  the  jury  could  have  found  that 
the  defendant  was  in  possession  of  a  small 
piece  of  land  west  of  the  hedge-row  line;  and, 
where  an  'action  is  brought  for  an  entire 
tract  of  land,  the  plaintiff  may  recover  a 
portion  thereof,  if  he  shows  title  to  the  same, 
and  the  verdict  specifies  with  certainty  such 
portion  as  is  found  to  be  the  property  of 
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the  plaintiff.  McCnlloiigh  t.  East  Tenn.,  Va« 
&  Ga.  Ry.  Co.,  106  Ga.  275,  32  S.  E.  97.  As 
tbere  was  evidence  whicli  should  have  author- 
ized the  jury  to  find  for  the  plaintiff  all 
of  the  land  which  the  defendant  was  in  pos- 
session of  lying  west  of  IJie  hedge-row  line, 
it  was  error  for  the  court  to  instruct  the 
jury  that,  if  they  found  that  line  to  be  the 
true  line,  the  plaintiff  could  not  recover. 
Bogg  V.  Gammon,  127  Ga.  290,  56  S.  B.  404. 

There  was  no  merit  in  the  other  ground  of 
the  motion  for  a  new  trial,  complaining  of  a 
charge  which  was  a  quotation  from  a  Code 
section,  which  was  pertinent  to  the  issue  on 
trial. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(129  Ga.  807) 

HICKS  et  al.  v.  PORTWOOD  et  al. 
(Supreme   Court   of  Georgia.    Aug.   16,  1907.) 

1.  iNjuNcnon  —  Apflioation  —  Hsabino  — 
Affidavits. 

In  an  interlocutory  hearing  of  an  applica- 
tion for  an  injunction,  affidavits  which  do  not 
state  the  court  in  which  the  case  is  pendins  or 
the  case  in  which  they  are  to  be  used,  or  other- 
wise show  affirmatively  that  they  are  made  to  be 
used  in  that  particular  case,  are  inadmissible  in 
evidence. 

2.  Wbit  or  Bbbob— DisoBETiON  OF  Consi^ 
Review. 

A  motion  to  postpone  the  hearing  of  an  ap- 
plication for  an  interlocutory  injunction,  after 
the  hearing  is  begun  and  some  evidence  has 
been  introduced,  upon  the  ground  that  the  evi- 
dence of  the  applicant  has  been  ruled  out  on  ac- 
count of  the  defective  way  in  which  the  affi- 
davits were  prepared,  is  a  matter  addressed  to 
the  sound  discretion  of  the  court;  and  the  Su- 
preme Court  will  not  control  this  discretion  in 
any  case,  unless  a  manifest  abuse  of  discretion 
appears.  No  abuse  of  discretion  appears  in  the 
present  case. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  3837.] 

3.  SAlfE. 

No  sufficient  reason  has  been  shown  for  re- 
versing the  judgment. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Action  by  Nancy  Hicks  and  others  against 
John  Portwood  and  another.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Nancy  Hicks  and  others  brought  an  equi* 
table  petition  against  John  Portwood  and  an- 
other, alleging  that  they  were  the  heirs  at 
law  of  John  Hicks,  who  died  seised  and  pos- 
sessed of  two  described  lots  of  land;  that 
there  was  no  administration  on  his  estate; 
that  John  Portwood  was  in  possession ;  that 
tbey  claimed  title  to  the  same,  and  were  en- 
titled to  recover  the  land  and  mesne  profits ; 
tbat  they  were  informed  that  Portwood  had 
sold  the  timber  thereon  to  his  codefendant, 
'Williams,  who  was  about  to  move  a  sawmill 
upon  the  land  and  cut  all  of  the  timber  there- 
on. The  prayer  vras  for  the  recovery  of  the 
]&nd  and  mesne  profits,  and  for  an  injunction 
to  prevent  the  defendants  from  cutting  the 


timber.  The  petition  was  verified  by  the  af- 
fidavit of  one  of  the  plaintiffs.  The  judge 
granted  the  restraining  order,  and  set  the 
case  down  for  a  hearing  as  to  the  application 
for  an  injunction.  At  the  hearing  the  de- 
fendants showed,  for  cause  against  the  grant- 
ing of  the  injunction,  a  demurrer  and  an  an- 
swer. The  answer  denied  title  in  the  plain- 
tlttSf  and  the  defendants  alleged  that  they 
were  in  possession  under  Mrs.  Annie  Port- 
wood,  who  was  the  real  owner  of  the  prop- 
erty. When  the  case  came  on  for  a  hearing 
before  the  judge,  an  order  was  passed  mak- 
ing Mrs.  Portwood  a  party  defendant,  and 
the  plaintiffs  then  proceeded  to  introduce  tes- 
timony. Two  affidavits  were  tendered  in  evi- 
dence, which  were  admitted.  These  afiida- 
vits  tended  simply  to  establish  that  there  was 
no  administration  upon  the  estate  of  John 
Hicks,  and  to  lay  the  foundation  foi'  the  In- 
troduction of  parol  evidence  as  to  the  con- 
tents of  certain  deed&  Th^  related  in  no 
way  to  the  merits  of  the  controversy.  The 
plaintiffs  then  tendered  In  evidence  the  affida- 
vits of  three  of  the  plaintiffs.  Objection  was 
made  to  these  affidavits,  upon  the  ground 
that  there  was  no  statement  of  the  case  nor 
any  reference  to  the  case  in  the  body  of  the 
affidavits,  and  nothing  to  indicate  that  they 
were  to  be  used  in  any  pending  litigation. 
The  judge  intimated  that  he  would  sustahi 
the  objection,  whereupon  one  of  the  counsel 
for  the  plaintiffs  testified  that  he  had  written 
the  affidavits  himself ;  that  each  of  the  wit- 
nesses understood  that  they  were  to  be  used 
as  evidence  in  the  case ;  that  he  had  attached 
the  affidavits  to  his  brief  in  which  the  case 
was  stated;  that  he  did  not  notice  that  the 
case  was  not  stated  in  each  of  the  affidavits, 
but  the  brief  was  attached  to  the  affidavits 
and  all  were  fastened  together.  The  judge, 
in  a  note  to  the  bill  of  exceptions,  says: 
"The  *brier  referred  to  purported  to  be  a  law 
brief  being  a  memoranda  of  legal  authorities 
in  pencil  writing,  and  was  not  attached  to 
the  affidavits  and  was  no  part  thereof."  One 
of  the  counsel  stated  that  none  of  the  clients 
were  present ;  that  they  lived  15  or  20  miles 
from  where  the  hearing  was  being  had,  but 
that  the  affidavits  could  be  re^xecuted,  or  . 
new  ones  made,  if  the  court  would  postpone 
the  case  until  the  following  morning  at  8 
o'clock.  The  court  declined  to  postpone  the 
case,  i:uled  out  the  affidavits,  and  entered  a 
judgment  dissolving  the  restraining  order 
and  refusing  the  injunction.  Error  is  assign- 
ed upon  these  rulings. 

J.  S.  James  and  H.  W.  Nalley,  for  plain- 
tiffs in  error.  Mundy  &  Mundy,  for  defend- 
ants in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  rule  is  now  well  settled  that 
an  affidavit  Intended  to  be  used  in  a  legal  in- 
vestigation must  be  entitled  in  the  cause  in 
which  it  is  Intended  to  be  used,  or  otherwise 
show  upon  its  face  that  it  is  connected  there- 
with.   Hill  V.  McBurney  OU  Co.,  112  Ga.  788, 
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88  S.  E.  42,  52  L.  B.  A.  808;  Bnicker  t. 
0'Ck>imor,  115  Ga.  95  (2),  41  S.  B.  245.  The 
mere  fact  that  an  affidavit  may  he  attached 
to  another  paper  in  which  the  case  La  stated 
would  not,  in  all  cases,  make  the  affidavit  ad- 
missible, unless  the  paper  was  of  such  a  char- 
acter as  that  it  would  necessarily  be  inferred 
that  the  attention  of  the  witness  was  called 
to  the  paper,  or  it  was  a  necessary  or  proper 
exhibit  to  the  affidavit.  But,  without  refer- 
ence to  this  question,  it  appears  from  the 
note  of  the  judge  on  the  bill  of  exceptions 
that  the  affidavits  were  not  attached  to  the 
brief  of  counsel  in  which  the  case  was  stated. 
There  was  no  error  in  excluding  the  affida- 
vits offered  as  evidence. 

2.  Whether  the  hearing  of  the  case  should 
have  been  postponed,  even  for  a  day,  tn  order 
to  allow  the  defects  in  the  affidavits  to  be 
cured,  was  a  matter  addressed  to  the  sound 
discretion  of  the  Judge ;  and  there  is  nothing 
in  the  record  to  indicate  that  the  refusal  to 
postpone  was,  under  the  circumstances,  an 
abuse  of  discretion. 

3.  When  the  affidavits  were  ruled  out,  so 
far  as  the  merits  of  the  case  were  concerned, 
it  stood  upon  the  verified  petition  and  the 
verified  answer,  and  the  averments  of  fact  In 
these  two  pieces  of  pleading  were  conflicting. 
The  case  therefore  falls  within  the  well-set- 
tled rule  that,  where  the  evidence  is  conflict- 
ing, a  judgment  granting  or  refusing  an  in- 
junction will  not  be  Interfered  with. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(129  Qa.  305) 

TALLULAH   FALLS  RT.  CO.  v.  HARRIS. 

(Supreme   Court   of  Georgia.    Aug.    15,   1907.) 

CABBIEBS— INJUBT  TO  PASSBNGEB— EVIDENCE. 

The  evidence,  though  conflicting  on  material 
issues,  was  amply  sufficient  to  warrant  the  ver- 
dict, and  no  sufficient  reason  has  been  shown  for 
reversing  the  judgment  refusing  to  grant  a  new 
trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent*  Dig. 
vol.  9,  Carriers,  §$  1307-1314.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Habersham 
County ;  J.  J.  Kimsey,  Judge. 

Action  by  H.  H.  Harris  against  the  Tal- 
lulah  Falls  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error,  Af- 
firmed. 

Harris  sued  the  Tallulah  Falls  Railway 
Company  for  damages,  alleging  that  he  was  a 
passenger  upon  one  of  its  trains,  and,  when 
the  train  reached  the  terminus  of  the  road,  he 
started  to  alight,  and  the  train  suddenly  start- 
ed at  a  rapid  rate,  and  was  Jerked  in  such  a 
way  as  to  cause  the  passengers  alighting 
to  lose  their  balance,  and  the  plaintiff,  seeing 
his  danger,  endeavored  to  recover  himself, 
but,  being  burdened  with  luggage,  he  could 
not  do  so,  and  lost  his  balance,  and  he  was 
thrown  violently  to  the  ground,  receiving  the 
injuries  set  forth  in  detail  in  the  petition. 


The  defendant  filed  an  answer,  denying  all 
liability.  At  the  trial  the  plaintiff  testified 
that  it  was  dark  when  the  train  reached  the 
station  at  which  he  was  to  alight,  and,  when 
the  station  was  announced,  the  conductor 
came  with  his  laytem,  and  the  passengers 
prepared  to  alight ;  that  he  was  near  the  mid- 
dle of  the  coach,  which  was  "pretty  full," 
and  he  got  up  and  started  out  with  his  bag- 
gage in  his  hand,  which  was  a  very  heavy 
valise,  weighing  15  or  20  pounds;  that  he 
walked  out  and  down  the  steps  to  the  last 
step,  and  was  Just  making  the  step  to  tlie 
ground  when  he  discovered  that  the  train  was 
moving;  that  he  thought  he  would  go  back, 
and  not  attempt  to  alight,  but  he  found  that 
he  could  not  do  that;  that  Just  ahout  that 
time  the  train  seemed  to  "Jump  right  back," 
and  threw  him  forward,  and  he  fell  to  the 
ground;  that  the  train,  being  in  motion,  kept 
him  from  recovering  himself,  and  he  thought 
that  if  he  endeavored  to  recover  himself,  he 
would  fall  right  down  under  the  car;  that 
he  thought  first  of  throwing  himself  back; 
that  he  Just  turned  loose  at  the  time  that 
there  seemed  to  come  a  quick  motion  of  the 
train  backwards;  that  the  Jerk  prevented 
him  from  getting  back  on  the  train;  that  he 
could  have  got  back  if  the  train  had  been 
perfectly  still;  that  the  train  was  moving 
slowly  when  he  first  noticed  the  motion,  but, 
when  he  decided  to  turn  loose,  the  sudden 
Jerk  occurred  which  pitched  him  out  a  con- 
siderable distance  from  the  train.  The  evi- 
dence on  the  part  of  the  defendant  tended 
to  establish  that  the  train  stood  perfectly  still 
for  a  sufficient  length  of  time  for  all  of  the 
passengers  to  alight  The  Jury  returned  a 
verdict  in  favor  of  the  plaintiff,  and  the  de- 
fendant assigns  error  upon  the  refusal  of  the 
Judge  to  grant  a  new  triaL 

J.  J.  Bowden  and  Pope  B.  Erwin,  for  plain- 
tiff in  error.  J.  C.  Edwards  and  Robt  McMil- 
lan, for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  Whether  it  is  negligence  or  not,  in 
a  particular  case,  for  a  passenger  to  attempt 
to  alight  from  a  moving  train,  must  depend 
upon  the  circumstances  of  danger  attending 
the  act,  and  the  special  Justification  which 
the  person  leaving  the  train  had  for  doing 
so.  Ordinarily,  In  cases  of  this  kind,  the 
question  of  what  is  or  what  is  not  negligence 
is  one  for  the  Jury;  and,  unless  the  danger 
is  obviously  great — as  where  the  train  is  mov- 
ing at  a  high  rate  of  speed— the  court  cannot 
hold  that  leaving  the  train  is  as  a  matter  of 
law  such  negligence  as  should  preclude  a  re- 
covery. Suber  v.  G.,  C.  &  N.  Ry.  Co.,  96  Ga. 
42,  28  S.  B.  387.  In  this  case  the  question 
as  to  the  defendant's  negligence  and  the 
plaintifTs  diligence  were  peculiarly  for  solu- 
tion by  the  Jury.  The  evidence,  though  con- 
fiicting  on  material  Issues,  fully  warranted 
the  verdict  The  original  motion  for  a  new 
trial  contains  only  the  general  grounds.    In 
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the  amended  motion  there  is  an  elaboration 
of  these  grounds.  There  is  one  assignment 
of  error  upon  an  extract  from  the  charge  of 
the  court  The  suhstance  of  this  diarge  was 
that  if  a  passenger  was  attempting  to  alight 
from  a  train,  and  the  same  suddenly  started, 
and  he  received  injuries  as  a  consequence, 
there  would  be  a  presumption  of  negligence 
against  the  company,  and  that  the  burden 
would  be  upon  it  to  establish  some  defense  by 
a  prQ)onderanoe  of  evidence.  The  assign- 
ment of  error  upon  this  charge  was  that  the 
controlling  question  in  the  case  was  as  to 
whether  the  train  stopped  at  the  station  a 
sufficient  length  of  time  to  allow  the  passen- 
gers to  alight  in  safety,  and  this  charge  toolc 
this  question  entirely  from  the  consideration 
of  the  jury.  We  do  not  think  the  charge  was 
subject  to  the  criticism  made  upon  it.  It  was 
merely  dealing  with  the  question  as  to  the 
circumstances  under  which  the  presumption 
of  negligence  would  arise  against  the  com- 
pany, and  there  was  nothing  in  it  to  intimate 
to  the  jury  that  the  company  would  be  liable 
in  the  event  that  the  jury  should  be  satisfied 
that  the  company  was  not  negligent  so  far 
as  the  time  given  the  passengers  to  alight 
was  concerned.  No  sufficient  reason  has  been 
shown  for  reversing  the  judgment 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(129  Qa.  276) 

RICHARDS 


V.  McHAN  et  al. 


(Supreme   Ck>urt  of  Georgia.   Aog.   14,   1907.) 

1.  Habeas  Gobpus  —  Custodt  ov  Invakt  — 
contbact. 

Prima  facie  the  right  of  custody  of  an  in- 
fant 13  in  the  father;  and,  when  it  is  insisted 
that  the  father  has  relinquished  this  right  by 
contract,  the  terms  of  the  contract,  to  have  this 
effect,  should  be  definite  and  certain,  and  the 
proof  to  establish  the  contract  should  be  clear 
and  satisfactory.  Under  this  rule,  the  evidence 
in  this  case  was  not  sufficient  to  authorize  a 
finding  that  the  father  had  relinquished  by  con- 
tract his  right  of  custody  of  the  infant,  concern- 
ing the  possession  of  which  this  controversy  is 
waged. 

2.  Sai»— Writ   ov   Ebbob— Rbvixw— Disobx- 
noif  ow  CouBT. 

Upon  the  issue  as  to  the  fitness  or  unfitness 
of  the  father  for  the  custody,  control,  and  care 
of  the  infant,  the  evidence  was  such  as  to  allow 
the  exercise  of  its  discretionary  power  by  the 
court  below,  and  this  court  will  not  distufTb  its 
judgment;  no  abuse  of  discretion  being  made  to 
appear. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Habeas  Corpus,  I  114.J 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  L.  Pendleton,  Judge. 

Habeas  corpus  by  J.  B.  Richards,  Jr., 
against  Catherine  McHan  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings 
ttTor.    Affirmed. 

Richards  filed  his  petition  for  habeas  cor- 
pus to  obtain  the  custody  and  possession  of 
an  infant  son.  The  defendants  were  the  ma- 
ternal grandparents  of  the  child;  the  mother 


being  dead.  The  petition  alleges  that  the 
plaintiff  is  the  father  of  the  child,  and  that 
''petitioner  has  not  parted  with  said  child 
willingly,  nor  relinquished  nor  given  up  nor 
forfeited  his  right  to  said  child  by  any  rea- 
son known  to  the  law,  or  by  any  other  mode." 
Bir.  McHan,  th^  grandfather  of  the  child, 
filed  a  general  denial  to  the  plaintiff's  peti- 
tion. Mrs.  McHan,  in  addition  to  her  denial 
of  the  facts  alleged  in  the  petition,  further 
averred  'that  the  child  referred  to  is  an  in- 
fant 16  montlis  old;  that  said  child  and  its 
care  and  custody  was  given  to  this  defendant 
under  a  solemn  agreement  which  plaintiff 
made  with  her  at  the  deathbed  of  her  daugh- 
ter (the  mother  of  the  child)  then  dying,  by 
which  plaintiff  relinquished  entirely  any  and 
all  rights  to  the  custody  and  control  or  care 
of  said  child  In  any  way,  and  placed  the 
same  under  the  entire  care,  dominion,  con- 
trol, and  custody  of  this  defendant  as  long 
as  she  lives,  and  said  agreement  has  been 
carried  out  from  that  day  to  this."  This  de- 
fendant also  averred  that  the  plaintiff  is  not 
a  fit  person  to  be  intrusted  with  the  care 
and  custody  of  said  infant,  because  of  his 
drunkenness  and  immorality,  and  that  re- 
spondent is  able  and  willing  to  take  charge 
of  the  child,  and  her  circumstances  and  en- 
vironments make  her  a  fit  person  to  have  the 
care  and  custody  of  such  infant  The  evi- 
dence for  the  respondents  tended  to  show 
that  at  the  time  of  making  the  alleged  con- 
tract, while  the  mother  of  the  child  was  in  a 
dying  condition,  she  said  to  her  father,  one 
of  the  respondents:  '*I  give  you  little  Mack. 
I  want  you  to  have  him.  Pa  will  stand  back 
of  little  Mack."  To  her  mother,  the  other 
respondent,  she  said:  "Mamma,  I  give  you 
my  baby  [the  child  in  question].  I  want  you 
to  have  it"  Or  to  her  father:  "Pa,  you  must 
have  little  MadL  *  You  must  stand  back  of 
him."  And  to  her  mother:  "Mamma,  take 
my  baby  and  raise  it  the  best  you  can.  I 
am  going  to  leave  it"  To  her  husband,  the 
plaintiff,  she  said:  "John,  don't  you  never 
take  my  baby  away  fromi  my  mother  while 
she  lives" — ^to  which  her  husband  replied: 
"Aurora,  I  know  your  wishes;  and  they  shall 
be  carried  out"  There  is  no  evidence  of  any 
reply  by  the  respondents,  or  of  any  conversa- 
tion between  plaintiff  and  respondents  at 
that  or  any  other  time,  whereby  the  former 
agreed  to  relinquish  his  parental  rights.  Up- 
on the  death  of  the  child's  mother,  the  re- 
spondents assumed  control  of  the  infant,  then 
only  11  days  old,  and  have  been  in  possession 
of  him  ever  since.  The  evidence  introduced 
by  the  respondents  upon  the  other  issue  was 
very  voluminous,  and  in  parts  in  conflict 
with  that  introduced  by  the  plaintiff.  The 
court  awarded  the  child  to  the  grandmother, 
one  of  the  respondents.  The  plaintiff  ex- 
cepted. 

Chambers  &  Smith,  W.  R.  Daley,  and 
Peoples  &  Jordan,  for  plaintiff  In  error. 
Smith,  Hamnnond  &  Smith,  for  defendants 
in  error. 
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BECK,  J.  (after  stating  the  facts  as  aboTe). 
1.  We  agree  with  counsel  for  the  plaintiff 
in  error  that  the  evidence  entirely  fails  to 
show  any  contract  upon  the  part  of  the 
plaintlflC  for  the  surrender  or  relinquishment 
of  his  right  to  the  care  and  custody  of  the 
Infant  for  the  possession  of  which  the  habeas 
corpus  proceedings  were  instituted.  Where 
such  a  contract  is  claimed  and  relied  on  a 
clear  and  strong  case  must  be  made  and  the 
terms  of  the  contract  must  be  definite  and 
certain.  Looney  v.  Martin,  123  Ga,  209,  51 
S.  B.  304.  Tested  by  this  rule,  the  contract 
relied  on  was  not  established  by  the  evi- 
dence; and,  when  all  that  was  said  and  done, 
which  Is  here  insisted  upon  as  constituting 
the  alleged  contract,  Is  considered,  we  find 
all  the  essentials  of  a  valid  binding  contract 
to  be  wanting. 

2.  But  the  conclusion  readily  reached  that 
I  the  evidence  in  the  case  did  not  authorize 
the  court  to  award  the  child  to  the  respondent 
upon  the  ground  of  an  established  contract  be- 
tween the  plaintiff  and  th6  grandparents  or 
either  of  them,   we  have   still   to  consider 
whether  the  evidence  as  to  the  unfitness  of 
the  plaintiff  was  such  as  to  authorize  the 
Judgment  complained  of;   and,  if  it  was,  we 
will  assume,  of  course,  that  the  Judgment  was 
based  upon  that,  and  not  upon  the  untenable 
ground   that  the   contract  was   established. 
In   awarding  the  child   to   the  respondent, 
and  in  refusing  to  >>rder  him  delivered  into 
the  custody  of  his  father,  the  Judge  was  in  the 
exercise  of  a  very  wide  discretion,  with  which 
he  is  vested  by  law.    It  is  not  an  unlimited 
discretion,  and  a  transgression  of  those  limits 
would  amount  to  an  abuse  of  discretion  which 
a  reviewing  court  would  correct ;  but,  before 
this  court  would  be  authorized  to  interfere 
with  the  decision  of  the  lower  court  in  the 
exercise  of  .Its   discretion,    it  must   appear 
that  in  the  exercise  thereof  there  was  a  pat- 
ent and  flagrant  abuse  of  the  discretionary 
power.    Prima  facie  the  right  of  control  and 
custody  of  a  child  until  majority  remains  in 
the  father.     Civ.  Code  1895.  §  2502.     And, 
in  order  to  divest  him  of  this  right  upon  the 
ground  of  unfitness  for  the  trust,  the  proof 
brought  to  show  the  alleged  unfitness  should 
be  clear  and  convincing.    "  'A  clear  and  strong 
case*  must  be  made  to  sustain  an  objection 
to    the    father's    right.      Commonwealth    v. 
Briggs,  16  Pick.  (Mass.)  205.    This  was  de- 
termined in  a  contest  on  habeas  corpus  be- 
tween the  mother  and  father,  who  had  sep- 
arated.    The  discretion  to  be  exercised  by 
the  courts  in  such  contests  is  not  arbitrary. 
The  rights  of  the  father  on  the  one  hand, 
and  the  permanent  interest  and  welfare  of 
the  infant  on  the  other,  are  both  to  be  regard- 
ed, but  the  right  of  the  father  is  paramount, 
and  should  not  be  disregarded  except  for 
grave  cause.     The  breaking  of  the  tie  that 
binds  them  to  each  other  can  never  be  Justi- 
fied without  the  most  solid  and  substantial 
reasons,  established  by  plain  proof.    In  any 
form  of  proceeding,  the  sundering  of  such 


ties  should  always  be  approached  by  courts 
•with  great  caution  and  with  a  deep  sense 
of  responsibility."*     Miller  v.   Wallace,    76 
Ga.  479.  2  Am.  St  Rep.  48.    And  elsewhere 
in  the  opinion  the  learned  Justice  discusses, 
defines,  and  points  out  the  limitations  of  the 
rules  of  discretion  as  applicable  to  habeas 
corpus  cases.    That  opinion  we  commend  as 
containing  sound  and  wholesome  doctrine  for 
application  when  in  habeas  corpus  proceed- 
ings courts  are  asked  to  break  tiie  tie  that 
binds  a  father  to  his  child,  and  to  place  one 
man's  offspring  in  the  care  and  custody  of 
another.    But,  after  all  due  weight  is  given 
to  what  is  said  In  that  case  and  the  author- 
ities cited,  as  to  the  limitations  upon  the  dlsr 
cretionary   power   of   the  Judge   hi   habeas 
corpus  proceedings,  the  fact  still  remains  that 
his  discretion  is  wide,  and  the  Ihnlts  within 
which  its  free  exercise  Is  allowed  are  broad. 
And  the  mere  fact  that  a  reviewing  court. 
upon  the  consideration  of  the  evidence  in  the 
record,  might  feel  that  a  preponderance,  even 
a  great  preponderance,  of  the  evidence  was 
in  favor  of  the  party  to  whom  the  Judgment 
in   the   habeas   corpus   court   was  adverse, 
would  not  authorize  the  former  court  for  that 
reason  to  disturb  the  Judgment  rendered.  In- 
asmuch as  the  latter,  and  not  the  former. 
Is   the   tribunal,  clothed   with   discretionary 
power.    In  a  case  like  the  one  at  bar  we  have 
to  decide*  whether  the  evidence  was  such  In 
Its   range,   or   because   of  conflicts   therein, 
as  to  allow  an  exercise  of  discretion.     An 
afiarmative  answer  to  that  question  requires 
that  the  Judgment  be  affirmed. 

It  is  unnecessary,  as  it  would  not  be  helpful 
to  any  one,  to  set  forth,  even  In  the  most 
compact  form,  a  statement  of  the  facts  In 
the  case.  It  is  enough  to  say  that  there  were 
many  facts  testified  to  by  witnesses,  which, 
taken  collectively  and  considered  together 
with  all  the  deductions  that  might  be  legiti- 
mately drawn  therefrom,  compel  the  con- 
clusion that  the  court  below  cannot  be  held 
to  have  clearly  transgressed  the  limits  of 
his  discretionary  power,  with  the  exercise 
of  which  he  is  charged  by  the  law,  in  find- 
ing that  the  custody  of  his  infant  son  should 
be  denied  to  this  applicant  It  might  be  weU 
urged  by  the  plaintiff  in  error  that,  even  If 
the  evidence  authorized  the  conclusion  that 
the  i&laintiirs  conduct  was  on  a  former  oc- 
casion such  as  to  Indicate  his  nnfithess  to 
have  the  custody  and  care  of  his  son,  there 
is  the  testimony  of  many  witnesses  to  show 
that  for  several  months  prior  to  the  institu- 
tion of  these  proceedings  he  had  lived  an 
exemplary  life,  and  that  his  conduct  had 
been  above  reproach.  But,  however  strongly 
this  might  appeal  to  us  If  we  were  the  trial 
court,  we  must  still  recognize  the  fact  that 
all  of  this  was  addressed  to  the  sound  dis- 
cretion of  another  tribunal,  which,  under  the 
evidence  that  authorized  It  having  found 
that  the  plaintiff  by  his  conduct  had  divested 
himself  of  the  character  of  one  fit  to  have 
the  control  of  the  child*  was  not  bound  to 
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find  that  he  had  been  rehabilitated  by  evi- 
dence of  good  conduct  during  the  period  inter- 
vening between  the  time  of  the  commission 
of  tho^e  acts  relied  on  to  show  his  unfitness 
and  the  time  of  the  trial  which  resulted  in 
the  judgment  complained  of.  In  holding  that 
the  judge  did  not  abuse  his  discretion,  it  is 
not  to  be  understood  that  we  adjudicate 
that  the  father  has  forfeited  for  all  time 
his  right  to  the  custody  and  control  of  his 
child.  If  in  the  future  it  should  appear 
that  the  good  conduct  of  the  father,  which 
had  only  continued  a  limited  time  when  the 
trial  took  place,  has  continued  for  such  a 
length  of  time  that  it  would  be  reasonable 
to  assume  that  the  errors  of  the  past  would 
not  probably  again  occur,  or  if  there  is  any 
other  change  In  the  circumstances  which 
show  with  reasonable  certainty  that  the  wel- 
fare of  the  child  will  be  safeguarded  under 
the  father's  custody,  the  judgment  now  ren- 
dered will  not  prevent  the  father  from  mak- 
ing an  application  for  the  custody  of  the 
child. 

It  was  strongly  urged  In  argument  before 
US  that  'in  every  case,  regardless  of  the 
character  of  the  parties,  the  welfare  of  the 
child  is  the  controlling  and  important  fact" 
Having  placed  our  decision,  affirming  the 
judgment,  upon  the  ground  that  no  abuse  of 
discretion  by  the  court  below  Is  shown,  we 
think  it  unnecessary  to  discuss  the  doctrine 
Just  stated.  We  are  content  with  saying 
that  the  doctrine  as  stated  above  requires 
Important  qualifications  before  becoming  ac- 
ceptable. Certainly,  where  the  father  is  one 
of  the  parties  to  such  a  case,  before  the 
principle  just  stated  becomes  active,  the  fath- 
er's prima  facie  right  to  the  possession  and 
control  of  the  child  should  be  shown  to  have 
been  forfeited  or  at  least  very  radically  Im- 
paired. 

Judgment  affirmed.  All  the  Justices 
concur. 


(129  Oa.  291) 

GI4ABK  V.  KNOWLSya 
(Supreme   Court   of   Georgia.    Aug.   14,   190T.) 

1.  Ejectment —  Plbadino  —  Descbiftion    of 
Pbopkrtt. 

''It  la  essential  to  the  maintenance  of  an 
action  of  ejectment  that  the  premises  [sought 
to  be  recovered]  be  described  with  such  certainty 
as  that,  in  the  event  of  a  recovery  by  the 
plaintiff,  a  writ  of  possession  issued  upon  the 
judgment  and  describing  the  premises  as  laid  in 
the  declaration  shall  so  identifv  the  premises 
siied  for  as  that  the  sheriff,  in  the  execution  of 
the  writ  can  deliver  thejoossession  in  accord- 
ance with  its  mandate."  Harwell  v.  Foster,  97 
Oa.  264.  22  S.  E.  994.  See,  also,  Turner  v. 
Rives,  75  6a.  606:  McOulIough  v.  East  Tenn., 
Va.  &  Ga.  Ry.  Co.,  106  Ga.  275,  32  S.  B.  97. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Ejectment  81  158-164.] 

2.  Same— Sufficiency. 

Accordingly,  where  in  a  suit  to  recover  land 
the  petition  described  the  premises  sued  for  "as 
about  fifty  acres  on  the  west  side  of  or  in  the 
northwest  corner  of  lot  of  land  number  five 
hundred  and  twenty-four  in  the  eighth  district 


or'  a  desipiated  county,  such  petition  was  prop- 
erly dismissed  upon  demurrer,  on  the  ground 
that  it  contained  no  sufBcient  description  of 
the  premises  sued  for. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.   17,  Ejectment,  §|  168-164.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  T.  J.  Clark  against  L.  A. 
Knowles.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

T.  H.  Parker  and  W.  a  McCall,  for  plain- 
tiff in  error*  J.  A.  Wilkes,  for  defendant  in 
error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(129  Oa.  269) 
MURRAY  et  aL  v.  McGUIRB. 
(Supreme   Court  of  Georgia.    Aug.   14,   1967.) 

Deeds-Cancellation  —  Right  of  Action  — 

Pebsons  Enttfled. 

A  petition  by  the  sole  heirs  at  law  of  the 
maker  of  a  deed  to  cancel  the  deed  is  properly 
dismissed  where  it  appears  therefrom  that  the 
grantor  left  a  will  devising  the  same  land,  which 
will  has  been  offered  for  probate,  and  a  caveat 
thereto  filed  bv  the  heirs  at  law,  and  the  issue 
thereby  made  is  still  pending  and  undetermined 
in  the  court  o'f  ordinary. 

rSyllabus  by  the  C^ourt) 

Error  from  Superior  Court,  Glynn  County; 
T.  A.  Parker,  Judge. 

Action  by  Lucretia  Murray  and  others 
against  John  J.  McGuire.  Judgment  for  de- 
fendant, and  plalntiffiB  bring  error.    Affirmed. 

Lucretia  Murray  and  Charles  T.  Murray 
died  their  petition  in  Glynn  superior  court 
against  John  J.  MoGuire,  praying  the  can- 
cellation of  a  certain  deed.  The  salient  fea- 
tures of  the  petition  are  that  the  plaintiffs 
are  the  widow  and  son,  respectively,  of 
John  Murray,  late  of  Glynn  county,  deceased, 
and  are  his  sole  heirs  at  law.  The  defendant 
is  his  nephew.  It  is  alleged  that  the  defend- 
ant claims  that  John  Murray  on  May  17, 
1900,  signed,  sealed,  and  delivered  to  him, 
upon  an  alleged  consideration  of  $1,000,  a 
deed  to  a  described  lot  of  land.  The  deed 
was  recorded  on  June  21,  1900.  It  is  further 
alleged  that  no  actual  consideration  passed, 
and  that  the  deed  was  never  in  fact  signed, 
sealed,  and  delivered;  but,  if  it  was  signed 
and  delivered  by  him,  it  was  void,  because 
at  the  time  of  its  execution  John  Murray  was 
an  imbecile  and  non  compos  mentis.  It  is 
charged  that,  in  pursuance  of  a  scheme  to 
acquire  the  property  of  John  Murray,  the 
defendant  in  September,  1903,  procured  him 
to  make  an  alleged  will,  by  the  terms  of  which 
the  plaintiff  Charles  T.  Murray  was  be- 
queathed a  nominal  sum,  and  the  plaintiff 
Lucretia  Murray  a  life  estate  in  his  realty, 
with  remainder  to  the  defendant.  John  Mur- 
ray died  on  November  18,  1905.  The  alleged 
will  had  been  died  in  the  court  of  ordinary 
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of  Olynn  county  for  probate,  and  the  plain- 
tlffls  had  filed  thereto  in  that  court  a  caveat 
on  the  grounds  of  undue  JUifiuence  and  want 
of  capacity  in  the  deceased  to  make  a  will, 
which  caveat  is  now  pending  in  that  court. 
The  plaintiffs  were  in  possession  of  the  land 
described  in  the  deed  at  the  time  of  its  al- 
leged execution,  and  have  since  been  contin- 
uously In  its  possession.  Copies  of  the  deed  and 
will  are  attached  to  the  petition,  and  from 
the  copy  of  the  will  it  appears  that  plaintiff 
Lucretia  Murray  and  the  defendant  are  the 
nominated  executors.  The  petition  prayed 
that  the  deed  be  delivered  up  for  cancellation, 
and  for  general  relief.  When  the  case  was 
called  for  trial,  the  defendant  made  an  oral 
motion  to  dismiss  the  petition,  on  the  ground 
that  no  cause  of  action  was  therein  set  out 
This  motion  was  sustained,  and  the  plaintiffs 
bring  error. 

D.  W.  Krauss  and  F.  H.  Harris,  for  plain- 
tiff in  error.  Bennet  &  Gonyers,  for  defend- 
ants in  error. 

EVANS,  J.  (after  stating  the  facts  as  above). 
The  plaintiffs  sue  as  heirs  at  law  of  John 
Murray.  Yet  their  petition  discloses  that  he 
left  a  last  will  and  testament,  which  has  been 
offered  for  probate,  and  a  caveat  thereto 
filed,  which  is  still  pending  and  undeter- 
mined in  the  court  of  ordinary.  If  the  will  be 
admitted  to  probate,  the  land  therein  de- 
vised would  pass  under  the  will,  and  the 
plaintiffs,  as  distributees  of  John  Murray, 
would  Jiave  no  Interest  in  it  The  will  pur- 
ports to  convey  the  same  land  described  in 
the  deed.  The  petition  is  silent  as  to  the 
person  who  offered  the  will  for  probate,  but 
most  probably  It  was  offered  by  the  defend- 
ant because  he  was  one  of  the  nominated  ex- 
ecutors and  the  devisee  of  the  testator's  en- 
tire estate  in  remainder,  and  the  only  per- 
son interested  in  the  estate,  except  the  plain- 
tiffs, who  are  objecting  to  the  probate  of 
the  will.  If  the  will  Is  probated  upon  the  ap- 
plication of  the  defendant,  It  may  be  that  he 
would  be  put  to  his  election  to  claim  under 
the  will  or  the  deed.  Civ.  Code  1895,  §  4013. 
If  the  will  be  probated,  the  maximum  inter- 
est in  the  land  which  the  widow  can  claim 
thereunder  would  be  only  a  life  estate,  and  a 
subsequent  controversy  may  arise  between 
herself  and  the  defendant  as  to  the  validity 
of  the  deed  sought  to  be  canceled  in  this 
proceeding.  In  this  controversy  her  co- 
plaintiff  would  have  no  interest;  .and  her 
right  to  prosecute  the  suit  would  be,  not  as 
a  distributee,  but  as  a  legatee  under  the 
will,  or  as  a  dowress.  Hence  the  plaintiffs, 
as  heirs  at  law,  cannot  maintain  this  pro- 
ceeding to  cancel  the  deed  until  it  is  deter- 
mined that  the  decedent  from  whom  they 
claim  to  derive  their  title  died  intestate. 
This  Issue  cannot  be  collaterally  tried  in  the 
superior  court  in  the  present  proceeding.  The 
court  of  ordinary  has  exclusive  and  original 
Jurisdiction  In  the  matter  of  the  probate  of 
wills.    Civ.  Code  1895,  §  4232.    Where  a  will 


has  been  proved  in  common  form,  the  judg- 
ment of  probate  cannot  be  collaterally  im- 
peached in  the  superior  court  by  any  pleadhig 
attempting^  to  raise  the  Issue  of  devisavlt 
vel  non.  Maund  v.  Maund,  94  Oa.  479,  20 
S.  B.  360;  Langston  v.  Marks,  68  Oa.  435. 
The  superior  court  has  no  power  to  set  aside 
a  will  which  has  been  admitted  to  record. 
Tudor  V.  James,  53  Ga.  302.  For  a  stronger 
reason,  the  superior  court  is  without  juris- 
diction to  interfere  with  the  court  of  ordl- 
nary  in  the  probate  of  a  will.  In  order  to 
determine  whether  the  person  under  whom 
the  plaintiffs  claim  died  testate  or  Intestate. 

As  no  cause  of  action  was  set  out  In  the 
petition,  the  defendant  could  take  advantage 
of  the  point  by  a  motion  In  the  nature  of  a 
general  demurrer.  Crew  v.  Hutcheson,  115 
Ga.  534,  42  S.  B.  16;  O'Shields  v.  Ga.  Pacific 
By.  Ca,  83  Ga.  621,  10  8.  E.  268,  6  L.  B.  A. 
152. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


cm  Ga.  ^i 
.BOBINSON  V.  STATa 
(Supreme  Court  of  Georgia.    Aug.  16,  1907.) 

1.  Cbthinal    Law  —  Instbuctioivb  —  New 
Tbial. 

A  verbal  inaccuracy  occurring  in  a  charge, 
and  immediately  thereafter  corrected,  fumiahes 
no  ground  for  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §$  1894,  19d5.] 

2.  HOHICIDK— iNSTBUCnONS. 

Where  the  only  issue  presented  by  the  evi- 
dence was  that  of  murder  or  justifiable  homi- 
cide,  the  presiding  judge  correctly  omitted  to 
charge  on  uie  subject  of  voluntary  manslaughter. 

3.  Sams— Malice. 

If  the  fact  of  a  voluntary  homicide  is 
shown,  unaccompanied  by  any  circumstances 
of  excuse  or  extenuation,  malice  is  presumed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  S  268.] 

4.  Cbiminal  Law  —  iNSTBUcnoNB  —  Assump- 
tion OF  Facts. 

Where  the  evidence  showed  without  con- 
troversy or  conflict  that  the  deceased  was  shot 
by  the  accused,  and  the  latter  in  his  statement 
admitted  that  such  was  the  fact,  but  sought  to 
justify  the  act,  there  was  no  error  in  charging 
that,  if  the  jury  had  a  reasonable  doubt  as  to 
whether  the  accused  acted,  when  he  shot,  un- 
der circumstances  calculated  to  excite  the  fears 
of  a  reasonable  man,  he  should  be  acquitted. 
Such  a  charge  was  not  open  to  objection  on  the 
ground  that  it  contained  an  expression  on  the 
part  of  the  court  that  the  fact  that  the  shoot- 
ing of  the  deceased  by  the  accused  had  been 
proved. 

5.  Same— Bill  of  Exceptions— Exmnrrs. 

Affidavits,  attached  as  exhibits  to  a  bill  of 
exceptions  after  the  certificate  of  the  presid- 
ing judge,  and  not  identified  by  his  signature 
thereon,  cannot  be  considered  as  evidence*  and 
a  ground  of  a  motion  for  a  new  trial  which  is 
dependent  upon  such  evidence  cannot  be  consid- 
ered. 

6.  Same— Statement  of  Accused. 

Whether  the  presiding  judge  will  permit 
counsel  for  the  accused  to  call  the  attention  of 
the  latter,  while  making  his  statement  or  at  its 
close,  to  some  subject  claimed  to  be  pertinent 
to  the  case,  and  as  to  which  he  has  made  do 
statement,    or    whether    the   court   will    afte? 
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wards  allow  the  accused  to  make  a  aecond 
statement  touching  such  subject,  are  matters 
which  must  rest  in  the  discretion  of  the  Judge. 
In  the  present  case  it  cannot  be  said  that  each 
discretion  waa  abused. 
(Syllabus  by  the  Court) 

HoiciciDE— Malicv. 

The  ruling  stated  in  the  third  headnote  Is 
a  correct  statement  of  law,  but  it  is  not  ap- 
plicable to  the  facts  of  this  case.  The  evidence 
offered  by  the  state  to  prove  the  homicide 
showed  that  the  fatal  shots  were  fired  under 
such  circumstances  as  rendered  it  proper  to 
submit  the  question  to  the  jury  whether  the  de- 
fendant acted  under  the  fears  of  a  reasonable 
man  that  a  felony  was  about  to  be  committed 
upon  his  person.  If  the  defendant  shot  the 
deceased,  induced  by  such  fears,  there  could  be. 
no  malice:  and  under  the  ruling  in  the  case  of 
Mann  v.  State,  124  6a.  700,  53  S.  B.  324.  4 
L.  R.  A.  (N.  S.)  934.  the  court  should  not 
have  charged  that  malice  was  presumed  upon 
proof  of  the  killing. 
(Per  Atkinson,  J.,  dissenting.) 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Ed  Robiuson  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Janes  &  Hutchens  and  Wm.  Janes,  for 
plaintiff  in  error.  W.  K.  Feilder,  SoL  (5en^ 
and  Jno.  a  Hart,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  1.  Ed  Robinson  was  In- 
dicted and  convicted  of  the  offense  of  murder. 
His  motion  for  a  new  trial  was  overruled, 
and  he  excepted.  The  motion  and  amended 
motion  contained  21  grounds.  Most  of  them 
present  no  question  which  it  is  necessary  to 
discuss,  and  as  to  them  it  will  suffice  to  say 
that  none  of  them  require  a  new  trial.  Only 
a  few  need  be  specially  mentioned.  In  some 
of  them  there  may  'have  been  slight  verbal 
Inaccuracies,  or  inapt  eKpressions.  Thus,  at 
one  time,  in  defining  malice,  the  presiding 
judge  said:  "It  is  a  deliberate  intention  un- 
lawfully to  take  away  human  life,  whether 
it  springs  from  hatred,  ill  will;  revenge,  am- 
bition, or  drunkenness  even,  if  such  should 
be  the  case."  But  he  at  once  corrected  him- 
self and  informed  the  jury  that  there  was  no 
question  of  drunkenness  arising  under  the 
evidence. 

2.  There  was  no  evidence  requiring  a 
charge  on  the  subject  of  manslaughter.  The 
evidence  showed  that  the  man  killed  and  a 
woman  had  been  living  together  in  unlawful 
cohabitation,  but  had  separated.  On  the 
night  of  the  homicide  he  went  to  the  door  of 
her  house  and  knocked.  When  first  asked 
who  he  was,  he  gave  a  false  name,  but  sub- 
sequently gave  his  own  name,  and  called  the 
woman  to  the  door.  When  she  unlocked  It, 
he  pushed  it  open  and  entered  the  room,  say- 
ing several  times,  "Strike  a  match."  The  de- 
fendant was  In  the  room,  and  in  bed  at  the 
time,  though  it  was  claimed  that  he  was  oc- 
cupying a  different  bed  from  that  in  which 
the  woman  slept.  Upon  the  deceased  calling 
for  a  match,  the  accused  fired  twice  with 
a  pistol,  killing  him.  There  was  no  evidence 
that  the  deceased  had  any  weapon.  There 
was  some  evidence,  introduced  by  the  defend- 


ant, that  the  deceased  had  previously  made 
tnreats  as  to  what  he  would  do  if  he  caught 
any  man  in  the  room  with  the  woman,  and 
that  the  threats  had  been  communicated  to 
the  defendant  The  issue  presented  was 
murder  or  justifiable  homicide.  Presumably 
the  presiding  judge  charged  correctly  on  that 
issue,  including  the  doctrine  of  reasonable 
fears.  But  th^e  is  nothing  in  the  evidence 
which  made  it  erroneous  not  to  charge  the 
law  in  regard  to  voluntary  manslaughter. 

3.  The  court  charged  as  follows:  "When  a 
homicide  or  killing  is  shown,  the  law  pre- 
sumes malice.  So,  if  you  find  from  the  testi- 
mony that,  beyond  a  reasonable  doubt,  the 
defendant,  Bd  Robinson,  in  the  county  of 
Polk,  on  the  day  named  in  the  bill  of  indict- 
ment, or  at  any  other  time  before  the  finding 
of  the  bill  of  indictment  in  this  case,  did  un- 
lawfully, willfully,  and  of  his  malice  afore- 
thought kill  and  murder  Charlie  Holifleld,  hy 
shooting  him,  the  said  Charlie  Holifleld,  with 
a  certain  pistol,  as  charged  in  the  bill  of 
indictment,  and  nothing  further  appears  in 
the  case,  it  would  be  your  duty  to  find  the 
defendant  guilty."  At  other  parts  of  his 
charge  he  also  referred  to  the  presumption  of 
malice  from  the  commission  of  the  homicide. 
Under  the  facts  presented  by  the  evidence, 
there  was  no  error  In  the  charge.  The  case 
is  controlled  by  that  of  Mann  v.  State,  124 
Ga.  7«),  63  S.  B.  324.  4  L.  B.  A.  (N.  S.)  934. 
In  that  case  Mr.  Justice  Evans  said:  "In  the 
fitvt  instance,  when  the  fact  of  a  voluntary 
homicide  Is  shown,  unaccompanied  by  any  cir- 
cumstances of  excuse  or  extenuation,  malice 
is  presumed,  and  the  court  may  so  charge. 
Also,  where  the  homicide  is  establislied  by 
evidence,  some  of  which  excludes  any  infer- 
ence of  alleviation,  while  mitigation  may  be ' 
inferred  from  some  of  the  circumstances,  it 
is  proper  to  instruct  the  jury  that  the  law 
presumes  malice  from  the  proof  of  the  kill- 
ing, unless  the  evidence  shows  alleviation  or 
Justification,  and  leave  it  to  the  jury  to  de- 
cide the  issue  of  fact  as  to  whether  the  kill- 
ing was  with  or  without  extenuating  circum- 
stances. As  was  said  by  Simmons,  J.,  in 
Venn's  Case  [83  Ga.  44,  9  S.  B.  045]:  *If  the 
proof  that  shows  the  killing  itself  discloses 
that  it  was  done  without  malice,  of  course, 
the  presumption  does  not  exist;  but,  if  the 
accompanying  proof  does  not,  then  the  bur- 
den is  thrown  upon  the  defendant  to  show 
that  it  was  done  without  malice.'  It  Is  not 
incumbent  on  the  accused  to  prove  an  absence 
of  malice,  where  the  evidence  for  the  prosecu- 
tion shows  facts  which  will  excuse  the  hom- 
icide or  reduce  its  grade."  The  evidence  was 
not  such  as  to  render  this  charge  erroneous. 
It  may  be  presumed  that  the  general  law  of 
the  case  was  charged,  including  the  doctrine 
of  reasonable  doubt. 

4.  Error  was  alleged  because  in  one  part  of 
the  charge  the  judge  said:  "If  you  have  a 
reasonable  doubt  as  to  whether  the  defend- 
ant, Ed  Robinson,  acted,  when  he  shot,  un- 
der circumstances  calculated  to  excite  the 
fears  of  a  reasonable  man,"  etc    The  objec- 
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tlon  to  this  charge  was  that  it  was  an  ex- 
pression on  the  part  of  the  court  that  the 
fact  of  the  shooting  of  the  deceased  by  the 
defendant  had  been  proved.  All  the  evidenoe 
showed  without  controversy  that  the  deceas- 
ed was  shot  by  the  accused,  and  the  latter 
In  his  statement  also  admitted  that  such  was 
the  fact,  but  sought  to  Justify  the  act  by 
asserting  that  the  deceased  had  something  in 
his  hand  and  was  advancing  upon  the  ac- 
cused, that  when  he  went  into  the  room  he 
threatened  to  kill  any  one  who  might  be 
there,  and  that  the  accused  was  frightened. 
Under  the  circumstances,  the  charge  furnish- 
ed no  ground  for  a  new  trial. 

5.  One  ground  of  the  motion  for  a  new 
trial  was  to  the  effect  that  one  of  the  Jurors 
who  tried  the  defendant  had  been  a  member 
of  the  coroner's  Jury  who  held  the  inquest 
over  the  body  of  the  deceased,  that  a  verdict 
was  then  rendered  which  charged  the  defend- 
ant with  the  murder,  that  the  Juror  answered 
the  questions  on  the  voir  dire  In  such  manner 
as  to  qualify  himself,  and  that  neither  the  de- 
fendant nor  his  counsel  had  any  knowledge 
or  mode  of  ascertaining,  until  after  the  trial, 
that  such  Juror  had  been  a  member  of  the 
coroner's  Jury.  In  the  bill  of  exceptions  it 
was  recited  that  the  defendant  Introduced,  in 
support  of  his  motion,  certain  affidavits  in 
regard  to  the  Juror.  The. names  of  the  affi- 
ants were  stated,  and  it  was  added  that  the 
affidavits  were  "copied  and  hereto  attach^ 
and  made  a  part  of  the  record,  marked  Ex- 
hibits A,  B,  C,  D,  and  B."  It  was  then  al- 
leged that  certain  counter  affidavits  were  In- 
troduced on  behalf  of  the  state;  the  names 
of  the  affiants  being  given,  and  It  being  re- 
cited that  they  were  attached  to  the  bill 

'  of  exceptions  and  marked  Bxhlblts  F,  O,  and 
H.  After  the  certificate  of  the  Judge,  and 
the  acknowledgment  of  service  by  counsel, 
there  appear,  attached  to  the  bill  of  excep- 
tions, affidavits  which  are  marked  with  let- 
ters from  A  to  H  consecutively ;  but  none  of 
these  are  identified  by  the  Judge's  signature 
upon  them.  According  to  the  often-repeated 
rulings  of  this  court,  this  is  not  a  sufficient 
identification  to  authorize  such  attached  pa- 
pers to  be  considered  by  us.  What  precedes 
the  certificate  of  the  judge  as  a  part  of  the 
bill  of  exceptions  is  identified  by  it  What 
follows  the  certificate,  purporting  to  be  ex- 
hibits referred  to  In  the  body  of  the  bill  of 
exceptions,  must  be  specially  Identified  by  the 
Judge's  signature.  Merely  to  attach  affidavits 
or  other  papers  to  a  bill  of  exceptions  after 
the  Judge's  signature  does  not  verify  or 
identify  such  papers  as  having  been  attached 
at  the  time  when  the  bill  of  exceptions  was 
signed,  or  as  being  proper  exhibits  thereto, 
unless  the  Judge  places  his  signature  upon 
them  as  being  the  exhibits  referred  to  in  the 
bill.  The  ground  of  the  motion  for  a  new 
trial  which  was  dependent  on  this  evidence 
cannot  be  considered. 

6.  The  motion  for  a  new  trial  stated  that 
the  court  erred  in  refusing  to  allow  defend- 


ant's counsel  Co  call  his  attention  to  an  im- 
portant nutter  necessary  to  his  defense,  while 
the  defendant  was  making  his  statement;  the 
court  saying:  "Let  him  make  such  statement 
as  he  sees  fit"  Also,  that,  pendlngthe  open- 
ing argument  of  the  state's  counsel,  defend- 
ant's counsel  stated  to  the  court  that  there  was 
one  matter  about  which  the  defendant  wished 
to  make  a  statement,  that  he  (counsel)  had 
called  his  client's  attention  to  It,  and  that  the 
accused  wished  to  make  a  further  statement, 
which  the  court  declined  to  allow.  The  pre- 
siding Judge  may,  in  his  discretion,  permit 
counsel  to  call  the  attention  of  the  defendant, 
while  making  his  statement,  or  at  its  dose, 
to  some  subject  pertinent  to  the  case  as  to 
which  he  has  made  no  statement.  In  the 
present  case,  however,  it  does  not  appear  what 
the  subject-matter  referred  to  was,  or  what  it 
was  desired  the  defendant  should  make  an 
additional  statement  about.  Matters  of  this 
character,  including  the  allowance  of  an  addi- 
tional statement  after  the  first,  must  rest  to  a 
considerable  extent  in  the  discretion  of  the 
presiding  Judge.  We  cannot  say  that  such 
discretion  was  abused.  See  Echols  t.  State, 
109  Ga.  506,  34  S.  B.  1038;  Walker^.  State^ 
116  Oa.  540,  42  S.  B.  787,  67  L.  R.  A.  426; 
Brown  v.  State,  68  Ga.  212 ;  Dixon  T.  State, 
116  Ga.  186,  42  S.  B.  857;  Cochran  t.  State, 
113  Ga.  741,  89  S.  B.  887. 

Judgment  affirmed.    All  the  Justices  concar* 
except  ATKINSON,  J.,  who  dissentik 


(129  6a.  349) 
CENTRAL  OP  OBORGIA  RT.  CO.  v.  RAY. 

(Supreme  Court  of  Georgia.    Aug.  16,  1907.) 

1.  Masteb  and  Sebvant—Maghinkbt  in  Use 
— Obdinabt  Diligencs. 

A  railroad  company,  relatively  to  its  em- 
ployes, is  bound  to  exercise  ordinary  care  in 
furnishing  machinery  eoual  in  kind  to  that  in 
general  use  and  reasonably  adapted  to  the  uses 
to  which  it  is  put;  and  its  liability  in  this 
respect  is  limited  to  a  failure  to  discharge  this 
duty.  It  is  therefore  erroneous  to  charge  the 
jury  that  if  they  believe  that  the  engine  whidi 
killed  the  plaintifiTs  husband,  for  whose  homi- 
cide the  plaintiff  sues  for  damages,  was  of  the 
kind  in  general  use  and  reasonably  suited  for 
the  business  for  which  it  was  in  use,  then  it 
would  be  for  them  to  determine  whether  or 
not,  "in  having  one  of  that  character,**  the 
railroad  company  had  exercised  ordinary  care 
and  diligence. 

2.  Death— 4)amaoe8—Instbx7CTI0nb. 


The  judge  may  refer,  in  his  charge  on  the 
subject  of  estimating  damages  for  the  value  of 
a  life,  to  the  decrease  in  the  earning  capadtj 
which  naturally  results  from  advancing  age, 
probable  loss  of  employment,  and  Inability  to 
constantly  labor  and  secure  continuous  work. 
Juries  are  presumed  to  be  as  cognizant  of  the 
common  phenomena  of  human  experience  as  the 
judge;  and,  If  their  attention  is  specially  de- 
sired to  be  directed  thereto,  a  timely  written  re- 
quest should  be  made. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  §  145.] 

8.  Triait— Instructions. 

The  other  attacks  on  excerpts  from  the 
charge  relate  more  to  the  form  of  expression 
than  to  a  misapprehension  of  the  correct  roles 
of  law ;  and,  as  the  attention  of  the  trial  judge 


Sa.) 


CBNTEAL  OP  GEORGIA  RY.  CO.  v.  RAT. 


846 


hag  been  called  thereto,  they  probablv  will  re- 
ceive due  consideration  on  the  next  triaL 
(SyllaboB  by  the  Conrt.) 

MA8TEB  AND  SBBYANT— MAOHINBBT  IH  UBB. 

In  respect  to  the  character  of  the  machior 
ery  employed  by  the  railroad  company,  the  whole 
duty  of  tne  company  to  the  plamtilrs  husband 
was  not  necessarily  discharged  by  employing 
an  engine  and  tender  ^'eqnal  In  kind  to  that  in 
general  use  and  reasonably  adapted  to  the  uses'* 
in  which  they  were  employed.  The  qualifica- 
tion- to  the  charge  mentioned  in  the  first  head- 
note  did  not  authorise  a  reyersal  of  the  Judg- 
ment. 
(Per  Atkinson,  X,  dissenting.) 

Error  from  Snperlor  Cotirt,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Emma  Ray  against  the  Central  of 
Georgia  Railway  Company.  Judgment  for 
plaintllf,  and  defendant  brings  error.  Re- 
▼eraed. 

Mrs.  Emma  Ray  brought  her  action  for 
damages  against  the  Central  of  Georgia  Rail- 
way Company  for  the  negligent  killing  of  her 
busband,  and  the  jury  returned  a  verdict  In 
her  favor.  Her  petition  alleged  that  her  hus- 
band was,  at  the  time  he  was  killed*  in  the 
empk>yment  of  the  railway  company,  and  en- 
gaged In  work  with  an  engine  used  at  the 
time  in  switching  cars  in  the  yards  of  the 
company  at  M&con,  Ga.  It  was  his  duty  to 
go  with  the  engine  and  change  the  switches, 
that  the  engines  might  pass  from  one  track 
to  another  in  moving  cars  in  the  yard.  While 
engaged  in  changing  a  switch,  that  the  en- 
gine with  which  he  was  at  work  might 
change  to  another  track,  and  just  as  he  had 
straightened  himself  up  and  partially  turned 
around,  he  was  struck  by  another  engine  of 
the  company,  thrown  upon  the  trade,  and 
killed.  The  nature  of  the  work  required  that 
It  should  be  done  hurriedly.  The  switch  was 
what  is  known  as  a  "ground  switch,"  and 
was  worked  by  a  lever  which  was  kept  in 
place  by  a  heavy  weight;  and,  in  order  to 
change  It,  it  was  necessary  that  the  deceased 
should  place  himself  in  a  stooping  position, 
lift  the  lever  and  weight  attached  from  the 
ground,  and  throw  It  to  the  opposite  side  of 
the  switch.  The  switch  in  question  was  lo- 
cated within  about  10  Inches  of  where  an  en- 
gine passing  on  the  next  track  would  extend. 
At  the  time  he  was  engaged  in  this  work  his 
bade  was  to  the  engine,  which  was  approach- 
ing him  from  the  roar,  and  he  did  not  and 
could  not  have  discovered  the  approach  of 
the  engine  before  he  was  struck  by  It  He 
was  or  should  have  been  in  plain  view,  if 
proper  lookout  had  been  kept  by  persons  in 
charge  of  this  engine;  and,  if  proper  care 
had  been  used,  his  position  of  danger  could 
have  been  discovered  by  those  in  charge  of 
the  engine,  whose  duty  it  was  to  have  discov- 
ered him  and  stopped  in  time  to  prevent  the 
Injury,  or  at  least  to  have  given  him  warn- 
ing of  its  approach.  No  bell  was  rung  or 
whistle  sounded  to  give  her  husband  notice 
of  the  engine's  approach,  and  at  the  time 
har  husband  was  killed  the  engine  was  being 


run  at  firom  10  to  16  miles  an  hour,  which 
was  a  dangerous  rate  of  speed  at  that  places 
and  in  violation  of  a  valid  municipal  ordi- 
nance of  the  city  of  Macon,  which  made  It 
unlawful  to  run  an  engine  at  this  place  at  a 
greater  rate  of  speed  than  5  miles  an  hour, 
and  by  reason  of  the  violation  of  this  ordi- 
nance her  husband  was  run  down  and  killed. 
The  deceased  was  entirely  free  from  fault, 
and  his  death  was  caused  entirely  by  the  neg- 
ligence of  the  agents  and  employes  of  the 
railroad  company  in  placing  the  switch  so 
near  the  track,  and  in  running  upon  him 
without  any  warning  whatsoever,  and  in 
violation  of  the  dty  ordinance.  The  earn- 
ing capacity  and  expectancy  of  deceased  wert 
also  set  forth. 

By  an  amendment  the  plaintiff  alleged  that 
the  engine  which  strudc  the  deceased  was  so 
constructed  that  it  was  impossible  for  the 
employes  running  the  engine  backwards  to 
keep  a  lookout  or  observe  the  track,  because 
the  tender  was  so  high  and  wide  that  it 
completely  obstructed  and  shut  out  the  view 
of  the  trade  from  those  In  charge  of  the  en- 
gine, and  made  It  impossible  for  them  to  see 
any  one  upon  the  track  in  the  rear  of  the 
tender,  when  the  engine  was  run  backwards. 
The  engine  which  struck  her  husband  was 
being  run  backwards,  and  no  proper  lookout 
was  kept  on  the  rear  of  the  engine  to  give 
warning  of  its  approach,  or  give  notice  to 
those  in  charge  of  the  same  of  its  close  prox- 
imity to  persons  on  the  track.  At  the  time 
deceased  was  killed  several  engines  of  de- 
fendant wero  being  run  in  that  portion  of 
the  yard,  and  the  employes  engaged  in  work 
in  this  yard  were  compelled  to  be  constantly 
upon  the  tracks  of  the  company  in  this  yard. 
This  switch  was  negligently  placed  by  the 
defendant  so  near  the  main  line  or  lead 
track  in  the  yards  as  to  make  it  dangerous  to 
the  employ^  of  the  company  who  were  re- 
quired to  work  therein,  for  the  reason  that 
employ^  engaged  at  that  switch  were  al- 
ways in  danger  of  being  struck  by  engines 
and  cars  of  the  company  running  along  the 
adjacent  track;  and  this  switch  was  unnec- 
essarily and  negligently  placed  in  this  danger- 
ous position,  and  maintained  there,  in  utter 
disregard  to  the  safety  of  its  employes  who 
were  called  upon  to  discharge  their  duties  in 
this  yard.  It  was  the  duty  of  the  company  to 
furnish  the  deceased  a  safe  place  in  which 
to  work,  and  in  placing  this  switch  in  such 
dangerous  proximity  to  this  track  the  com- 
pany failed  in  this  duty.  The  company, 
knowing  of  the  dangerous  position  of  the 
switch,  and  that  the  deceased  would  be 
called  ^pon,  in  the  discharge  of  his  duties,  to 
work  at  this  switch,  owed  him  the  duty  of 
giving  him  warning  of  the  approach  of  its 
engine  at  that  time  and  place.  This  switch 
was  so  placed  that  by  roason  of  a  curve  in 
the  track  at  that  place  the  view  was  obstruct- 
ed by  cars  standing  in  the  yard,  making  It 
impossible  to  discover  an  approaching  train 
until  it  was  wlthhi  a  very  few  feet  of  tha 
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flwitcb.  The  defendant  denied  the  alleged 
negligence ;  and  to  the  verdict  and  judgment 
In  the  plalntUTs  fayor  It  filed  a  motion  for 
a  new  trial,  which  was  oTerruled,  and  it  ex- 
cited. 

Wimberly  ft  Jordan  and  Jno.  I.  &  J.  E. 
Hall,  for  plaintiff  In  error.  Jno.  R.  Cooper, 
Jos.  H.  HalU  and  Warren  Roberts,  for  defend- 
ant in  error. 

EVANS,  J.  (after  stating  the  facts  as 
above).  In  the  amendment  to  the  petition 
it  was  allege^  that  the  engine  which  killed 
the  plalntUTs  husband  was  so  constructed 
that  it  was  Impossible  for  the  employes  run- 
ning the  engine  backwards  to  keep  a  look- 
out, or  observe  tbe  track,  because  the  ten- 
der was  so  high  and  wide  that  it  completely 
obstructed  and  shut  out  the  view  of  the 
track  from  those  in  charge  of  the  engine, 
and  made  It  impossible  for  them  to  see  any 
one  upon  the  track  in  the  rear  of  the  tender, 
when  the  engine  was  being  run  backwards. 
From  the  instruction  given  on  this  feature 
of  the  plaintiff's  case  it  is  quite  evident  that 
the  trial  judge  construed  (and  properly  so) 
this  allegation  as  an  averment  that  the  en- 
gine was  not  adjusted  to  the  work  of  switch- 
ing cars,  where  the  engine  was  generally 
employed  in  moving  both  backward  and  for- 
ward, and  the  employment  of  an  engine  so  con- 
structed might  be  considered  by  the  jury 
on  the  issue  of  the  exercise  of  ordinary  care 
by  tbe  defendant  in  the  operation  of  an  en- 
gine so  constructed.  The  court  charged: 
'^Relatively  to  that  question  as  to  the  con- 
struction of  the  engine,  if  the  jury  believe 
that  the  engine  was  of  the  kind  in  general 
use  and  reasonably  suited  to  the  business 
for  which  it  was  in  use,  then  it  would  be  for 
you  to  determine  whether  or  not,  in  having 
one  of  that  character,  they  had  exercised  or- 
dinary care  and  reasonable  care  and  dili- 
gence.*' This  charge  is  alleged  to  be  er- 
roneous, because,  if  the  jury  should  believe 
that  the  engine  was  of  a  kind  in  general 
use  and  reasonably  suited  to  the  business 
for  which  it  was  in  use,  they  should  not 
have  been  instructed  that  they  might  infer 
that  the  mere  having  an  engine  of  this  de- 
scription was  a  failure  to  exercise  ordinary 
care  in  the  selection  of  one  of  this  type.  We 
think  the  charge  is  open  to  the  criticisms 
made  of  it  A  railroad  company,  relatively 
to  its  employes,  is  bound  to  exercise  ordinary 
care  in  furnishing  machinery  equal  in  kind 
to  that  in  general  use  and  reasonably  adapt- 
ed to  the  uses  to  which  it  is  put  Alabama 
Midland  Ry.  CJo.  v.  Guilford,  119  Ga.  523, 
46  S.  E.  655;  Reed  v.  M.,  K.  &  T.  fty.  Ck>., 
94  Mo.  App.  871,  68  S.  W.  864.  Its  liability 
in  this  respect  is  limited  to  a  failure  to 
discharge  this  legal  duty.  Atlanta,  etc..  Air 
Line  Ry.  Oo.  v.  Ray,  70  Ga.  674.  This  In- 
struction was  calculated  to  harm  the  de- 
fendant The  plaintiff  charged  the  defend- 
ant with  negligence  (1)  in  selecting  and  us- 
ing this  type  of  engine,  and  (2)  in  operating 


it  without  lookouts.  The  defendant  con- 
tended In  reply  that  it  had  selected  a  type 
of  engine  such  as  was  in  general  use  and 
reasonably  suited  to  the  use  to  which  it  was 
put,  and  that  the  plaintiff's  husbana  knew 
it  operated  this  engine  witnout  lookouts  or 
warnings,  and  that  his  death  resulted  be- 
cause he  was  at  a  place  where  it  was  not  his 
duty  to  be  and  from  his  own  failure  to 
exercise  ordinary  care  for  his  safety.  The 
jury  may  liave  believed^  under  the  evidence 
and  the  instruction  of  the  court,  that  tbe 
defendant  was  not  negligent  In  the  opera- 
tion of  the  engine;  yet  they  were  told  In 
effect  that,  even  if  the  engine  was  of  stand- 
ard type  and  was  reasonably  suited  to  the 
use  to  which  it  was  put  still  they  might  find 
the  defendant  negligent  "In  having  one  of 
that  character.^ 

2.  Complaint  Is  made  of  an  omission  of 
the  court  when  charging  on  the  subject  of 
damages,  to  call  the  attention  of  the  jury 
to  the  decrease  in  the  earning  capacity  which 
naturally  results  from  advancing  age,  prob- 
able loss  of  employment  and  inability  to 
labor  and  to  secure  work.  In  the  proceas  of 
reaching  a  correct  result  from  the  evid^ice^ 
juries  may  take  into  consideration  such  nnl- 
versal  experiences  in  human  life  as  criteria 
In  weighing  the  evidence  in'  the  particular 
case.  Tbe  judge  may  refer  in  his  charge 
to  such  matters  as  the  plaintiff  in  error 
complains  he  omitted  in  this  case.  Fla.  C.  R. 
Ck).  V.  Bumey,  98  Ga.  1,  26  S.  E.  790.  The 
jury  are  presumed  to  be  as  cognizant  of 
these  common  phenomena  of  human  experi- 
ence as  the  judge;  and,  if  their  attention  la 
especially  desired  to  be  directed  thereto,  a 
timely  written  request  should  be  made. 

3.  Tbe  attack  on  the  other  charges  com- 
plained of  relates  more  to  the  form  of  ex- 
pression than  to  a  misapprehension  of  the 
correct  rules  of  law,  and  on  the  next  trial  the 
judge  in  all  probability  will  so  adjust  his 
expressions  as  to  relieve  them  of  the  criti- 
cism made  in  the  assignments  of  error. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  who  dissents. 


(1»  Gft.  2S8> 
EDALGO.  Town  CJollector,  et  al.  V.  SOUTH- 
ERN  RY.  00. 
(Supreme  Court  of  Georgia.    Aug.  13,  1907.) 

1.  CoNSTrrunowAL  Law— Pleading— Uncoh- 

STITUTIONALnT    OF    STATUTE. 

An  allegation  that  a  given  statute  is  un- 
constitutional, in  that  it  violates  the  constitu- 
tional provision  which  prohibits  the  passage  of 
a  special  law  in  any  case  for  which  provision 
has  been  made  by  an  existing  general  law.  whidi 
fails  to  point  out  the  general  law  which  is 
claimed  to  cover  the  same  subject  as  such  stat- 
ute, presents  no  question  for  decision  by  this 
court, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  §  44.] 

2.  Schools   and   School  Distbicib  —  Cbea- 
TiON— Repeal  of  Statute. 

The  act  approved  August  22,  1905,  creat- 
ing t^ie  Jenkinsburg  public  school  district  (Acti 
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1906,  p.  473),  WBB  repealed  by  the  geoeral  act 
providing  for  the  creation  of  local  tax  district 
schools,  approved  August  23,  1906  (Acts  1906, 
p.  425),  as  amended  by  the  act  approved  Au- 
gust 21,  1906  (Acte  1^  p.  61). 
3L  Statutes— Amsndmsntb. 

An  act  dealing  with  a  single  subject-matter, 
but  with  two  phases  of  the  same,  which  is  held 
valid  as  to  one  phase,  but  inoperative  as  to  the 
other,  may  be  amended  by  an  act  relieving  the 
defects  applicable  to  the  one  portion,  so  as,  in 
the  single  act,  to  complete  the  scheme  of  the 
original  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  §  202.] 

4.  Sams  —  Repeals  bt  Imfuoation  —  Local 

Tax  Distbict  Schools. 

The  act  approved  August  23,  1906  (Acts 
1906,  p.  425),  aa  amended  by  the  act  approved 
August  21,  1906  (Acts  1906,  p.  61),  providing 
for  the  creation  of  local  tax  district  schools, 
and  popularly  known  as  the  ''McMichael  School 
Law?'  is  not  unconstitutional  or  otherwise  in- 
valid for  any  of  the  objections  urged  against  it 
in  the  present  case. 

[Ed.  Note.— For  cases  in  boint,  see  Cent*  Dig. 
▼ol.  44,  Statutes,  M  209,  210.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Butts  County; 
B.  J.  Reagan,  Judge. 

Action  by  the  Southern  Railway  Company 
to  enjoin  J.  S.  Edalgo,  town  collector,  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

This  was  an  application  by  the  Southern 
Railway  Company  to  enjoin  the  tax  receiver 
and  collector  of  Jenklnsburg  public  school 
district  and  the  sheriff  of  Butts  county  from 
proceeding  to  collect  two  tax  executions  for 
school  tax  aileged  to  be  due  by  the  railway 
company  to  the  authorities  of  said  district, 
one  for  the  year  1906,  and  the  other  for  the 
year  1906.  The  Judge  granted  an  injunction, 
and  the  defendants  excepted.  The  case  was 
submitted  to  the  Judge  upon  the  petition,  a 
demurrw  thereto,  and  the  answer.  The  peti- 
tion and  answer  wero  each  verified,  and  they 
disclosed  no  issue  of  fact  The  case  turns  en- 
tirely on  questions  of  law  growing  out  of 
the  undisputed  facts,  and  these  arise  out  of 
certain  legislative  enactments.  Jenklnsburg 
public  school  district  was  incorporated  under 
an  act  approved  August  22,  1906.  Acts  1906, 
p.  473.  The  district,  as  laid  out,  embraced 
territory  lying  in  each  of  the  counties  of 
Butts  and  Henry.  The  town  of  Jenklnsburg, 
In  Butts  county,  had  been  incorporated  prior 
thereto.  See  Acts  1889,  p.  876.  The  school 
district  embraced  territory  not  included  in 
the  town,  for  the  town  was  wholly  in  Butts 
county.  The  act  incorporating  the  school 
district  provide  for  an  election  to  ratify  the 
act  and  to  select  school  trustees,  who  were 
to  discharge  certain  duties  In  the  event  the 
act  was  ratified ;  such  election  to  be  ordered 
immediately  after  the  approval  of  the  act 
The  trustees  were  authorized  to  levy  a  tax 
for  school  purposes,  and  to  elect  a  tax  receiv- 
er and  collector.  The  trustees  were  authoriz- 
ed to  provide  a  digest,  upon  which  the  re- 
ceiver and  collector  was  to  enter  all  property 
in  the  district  subject  to  taxation  In  the 


manner  prescribed  In  the  act  There  was  no 
distinct  mention  of  railroad  property  in  the 
act,  but  It  used  the  broad  terms  above  refer- 
red to.  The  election  was  held  and  the  act 
ratified,  as  contemplated  by  the  act.  The  act 
was  amended  by  an  act  approved  August  21, 
1906.  Acts  1906,  p.  470.  The  amending  act 
contained  a  voluminous  preamble  reciting 
compliance  with  the  details  of  the  original 
act,  and  provided  all  the  minute  details  in 
a  scheme  for  the  assessment  and  collection 
of  taxes  upon  all  classes  of  property,  the 
property  of  railroad  companies  being  specif- 
ically mentioned,  and  this,  as  well  as  all  oth- 
er property,  was  to  be  rotumed  to  the  re- 
ceiver and  collector  of  the  district  The  exe- 
cutions now  In  question  were  issued  after  the 
date  of  the  amending  act  The  original  act 
was  approved  one  day  before  the  general 
act  for  the  creation  of  local  tax  school  dis- 
tricts; the  latter  act  being  approved  August 
23,  1906.  Acts  1906,  p.  426.  The  amending 
act  was  approved  on  August  21,  1906,  the 
same  day  when  the  act  amending  the  general 
act  was  approved.    Acts  1906,  pp.  61,  470. 

The  original  Jenklnsburg  district  school  act 
Is  attacked  by  the  plaintiff  and  declared  to  be 
Invalid  for  the  following  reasons,  among  oth- 
ers :  (a)  The  act  creates  a  school  district  em- 
bracing territory  lying  In  two  counties,  (b) 
The  local  district  school  act  was  repealed  by 
the  general  act  approved  the  following  day. 
(c)  The  local  act  is  a  special  law  In  a  case 
for  which  provision  has  been  made  by  an  ex- 
isthig  general  law.  The  amendment  to  the 
district  school  act  Is  also  attacked  for  vari- 
ous reasons.  The  defendants  are  at  issue 
with  the  plaintiff  on  the  questions  of  law 
raised  by  the  petition,  and  they  also  attack 
the  general  acts  and  allege  that  they  are  in- 
valid. The  general  act  of  1906  is  alleged  to 
be  unconstitutional  for  the  following  reasons : 
(a)  It  contains  matter  not  Indicated  in  the 
title,  (b)  It  seeks  to  repeal  and  amend  spe- 
cial acts  not  distlnctiy  described,  (c)  It  grants 
donations  to  chartered  schools,  (d)  It  seelcs 
to  give  sectarian  schools  a  portion  of  the  pub- 
lic school  fund,  (e)  The  system  for  the  dis- 
trict school,  as  to  the  amount  of  tax,  collec- 
tion of  the  same,  and  in  other  material  par- 
ticulars, is  different  from  that  provided  when 
the  whole  county  adopts  the  act,  thus  violat- 
ing the  provision  of  the  Constitution  that  all 
taxation  shall  be  uniform,  (f)  It  provides 
for  tuition  against  nonresident  pupils,  when 
the  Constitution  declares  all  public  schools 
shall  be  free  to  all  of  the  children  of  the 
state,  (g)  It  authorizes  the  county  board  of 
education  to  increase  the  territory  of  a  mu- 
nicipality for  school  purposes  without  sub- 
mitting the  question  to  a  vote  of  the  people 
of  the  new  territory,  (h)  It  seeks  to  disre- 
gard school  districts  in  existence  when  the 
Constitution  was  adopted.  (1)  It  lacks  uni- 
formity, in  that,  when  new  territory  for 
school  purposes  is  added  to  municipalities, 
the  government  of  the  school  differs  accord* 
Ing  to  the  population  of  the  municipality. 
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(J)  It  prorldes  for  the  removal  of  a  school 
trustee  by  the  board  of  education,  where 
there  is  a  prorlslon  in  Pen.  Code,  §  291,  for 
the  removal  of  officers  (k)  It  vests  the  pow- 
er of  impeachment  in  the  county  board  of 
education,  when  the  Constitution  vests  the 
power  solely  In  the  Senate.  The  act  of  1906, 
amending  the  general  act,  Is  also  attacked 
and  alleged  to  be  Invalid  for  the  following 
reasons :  (a)  The  amending  act  is  subject  to 
the  same  criticisms  as  made  upon  the  original 
act  in  the  foregoing  subdivisions  lettered  (a), 
(b),  (c),  (d),  (e),  (f),  (g),  and  (h).  (b)  The 
original  act  was  void,  and  there  was  nothing 
to  amend,  (c)  It  provides  a  method  for  sum- 
moning a  defaulting  taxpayer  before  the  coun- 
ty tax  receiver,  and  no  method  of  summoning 
a  defaulter  before  the  comptroller  general. 

Moore,  Gordon  &  Branch  and  J.  D.  Kil- 
Patrick,  for  plaintlfCs  in  error.  N.  E.  &  W. 
A.  Harris  and  McOaniel,  Alston  &  Black,  for 
defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  L  The  Jenkinsburg  school  district 
act  was  approved  August  22,  1905  (Acts  1905, 
p.  473),  which  was  one  day  before  the  gen- 
eral act  for  the  laying  out  school  districts 
was  approved;  and  hence  it  cannot  be  said 
to  be  a  special  law  in  a  case  where  provision 
had  been  made  by  an  existing  general  law, 
so  far  as  that  general  law  is  conceriied. 
But  there  was,  on  August  22,  1905,  a  general 
law  which  made  provision  for  the  subject- 
matter  dealt  with  by  the  Jenkinsburg  act. 
That  general  law  is  contained  in  Pol.  Code 
1895,  §  1853  et  seq.  It  is  there  declared  that 
each  and  every  county  shall  compose  one 
school  district.  The  case,  on  its  face,  is 
therefore  squarely  within  the  ruling  in  Sel- 
lers V.  Cox,  127  Ga.  246,  56  S.  E.  284.  But 
this  point  is  not  made  with  sufficient  cer- 
tainty in  the  petition  for  us  to  rest  the  case 
on  that  ruling.  The  petition  avers  that  the 
local  school  act  is  a  special  law  in  a  casp 
where  provision  has  been  made  by  an  ex- 
isting general  law,  but  it  does  not  specify 
the  general  school  law  in  the  Code  as  that 
law.  This  was  indispensable  to  raise  the 
constitutional  question.  Sayer  t*  Brown, 
119  Ga.  539,  46  S.  E.  649  (5). 

2.  The  Constitution  of  1877  contained 
the  following  provision:  "Authority  may  be 
granted  to  counties  upon  the  recommenda- 
tion of  two  grand  juries,  and  to  municipal 
corporations  upon  the  recommendation  of 
the  corporate  authority,  to  establish  and 
maintain  public  schools  in  their  respective 
ilmlts,  by  local  taxation;  but  no  such  local 
laws  shall  take  effect  until  the  same  shall 
have  been  submitted  to  a  vote  of  the  quali- 
fied voters  in  each  county  or  municipal  cor- 
poration, and  approved  by  a  two-thirds  vote 
of  persons  qualified  to  vote  at  such  election; 
and  the  General  Assembly  may  prescribe 
who  shall  vote  on  such  question."  Civ.  Code 
1895,  §  5909.    This  provision  clearly  limited 


local  school  districts,  so  far  as  the  taxing 
power  was  concerned,  to  two  classes — coun- 
ties and  municipalities.  The  General  Assem- 
bly had  no  authority  to  create  other  school 
districts  and  confer  upon  them  taxing  power. 
Barber  v.  Alexander,  120  Ga.  30,  47  S.  E. 
580.  The  constitutional  provision  above  quot- 
ed was,  in  1908,  so  amended  as  to  read 
as  follows:  ''Authority  may  be  granted  to 
counties,  militia  districts,  school  districts* 
and  to  municipal  corporations,  upon  the  rec- 
ommendation of  the  corporate  authority,  to 
establish  and  maintain  public  schools  in  their 
respective  limits  by  local  taxation;  but  no 
such  laws  shall  take  effect  until  the  same 
shall  have  been  submitted  to  a  vote  of  the 
qualified  voters  in  each  county,  militia  dis- 
trict, school  district,  or  municipal  corpora- 
tion, and  approved  by  two-thli^  majority 
of  persons  voting  at  such  election,  and  the 
General  Assembly  may  prescribe  who  shall 
vote  on  such  questions."  This  amendment 
adds  two  new  classes  of  school  districts — 
militia  districts  and  school  districts.  The 
first  are  well-known  and  well-defined  po- 
litical divisions  of  the  state.  They  are 
subdivisions  of  a  county.  Every  militia  dis- 
trict is  wholly  in  one  county.  A  militia  dis- 
trict partly  in  two  or  more  counties  is 
unknown  to  the  law,  and  would  be  an  im- 
possibility under  our  present  system  of  politi- 
cal division.  The  school  district  is  a  new 
creation.  It  is  an  innovation.  How  must  it 
be  classified — ^as  belonging  to  political  divi- 
sions such  as  counties  and  militia  districts, 
or  with  municipalities?  A  municipality  may 
be  located  in  two  or  more  counties;  but,  when- 
ever this  has  happened,  confusion  and  incon- 
venience have  inevitably  resulted.  It  is  to  be 
noted  that  in  the  enumeration  school  districts 
follow  counties  and  militia  districts  and  pre- 
cede municipal  corporations.  Is  it  not  more 
reasonable  that  the  people  intended  that  their 
new  political  division,  school  districts,  should 
be  of  the  nature  of  the  militia  districts^ 
that  is,  wholly  within  the  limits  of  one  coun- 
ty— ^than  that  they  should  take  on  the  char- 
acteristics of  the  municipal  corporation  and 
be  subject  to  all  the  confusion  and  incon- 
venience necessarily  attending  a  political  di- 
vision rent  asunder  by  a  county  line?  It  is 
by  no  means  free  from  serious  doubt  that  a 
school  district  can  be  laid  out  so  as  to  em- 
brace territory  situated  in  two  or  more  coun- 
ties. But  we  will  not  rule  the  present  case 
on  this  point,  and  our  utterances  on  this 
subject  are  merely  to  call  attention  to  the 
grave  doubts  that  arise  as  tq  the  power  of 
the  General  Assembly  to  create  school  dis- 
tricts the  territory  of  which  is  located  in 
difl!erent  counties. 

It  is  to  be  noted  that  the  general  local  tax 
school  act  of  1905  had  a  provision  for  such 
school  districts,  but  this  clause  was  stricken 
by  the  amending  act  of  1906.  The  Constitu- 
tion declares:  *'There  shall  be  a  thorougb 
system  of  common  schools  for  the  education 
of  children  In  the  elementary  branchea  of  an 
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Engllsb  education  only,  as  nearly  uniform 
as  practicable,  the  expenses  of  which  shall 
be  proyided  for  by  taxation,  or  otherwise. 
The  school  shall  be  free  to  all  children  of  the 
state,  but  separate  schools  shall  be  provided 
for  the  white  and  colored  races.''  Civ.  Ck>de 
1895,  $  6006.  The  uniformity  required  is 
that  which  is  practicable,  taking  into  consid- 
eration the  object  to  be  accomplished,  that 
the  instrumentalities  are  to  be  provided  in 
local  subdivisions  of  the  state,  and  also  the 
exception  of  existing  local  systems  from  the 
new  scheme.  While  absolute  uniformity  is 
impracticable,  and  this  the  Constitution  rec- 
ognizes, still  that  uniformity  is  the  constitu- 
tional desideratum  must  not  be  lost  sight  of, 
and  an  utter  disregard  of  all  effort  at  uni- 
formity will  not  be  tolerated.  The  general 
act  of  1905,  as  amended  by  the  act  of  1906, 
provides  a  system  where  the  school  district 
is  recognized  as  merely  a  subdivision  of  the 
county.  No  school  district,  located  partly  in 
two  or  more  counties,  is  contemplated.  Local 
school  systems  in  municipalities  are  recog- 
nized, and  provision  is  made  for  the  enlarge- 
ment of  the  territory  of  municipalities  for 
school  purposes,  as  well  as  the  management 
of  such  systems.  The  act  authorizes  local 
taxation  for  school  purposes  in  three  political 
subdivisions  of  the  state — counties,  school  dis- 
tricts created  within  a  given  county,  and  mu- 
nicipalities. The  municipality  is  left  where 
It  always  has  been — a  political  subdivision  of 
the  state,  whose  extent  and  limits  are  deter- 
mined by  its  charter  or  laws  amendatory 
thereof,  either  general  or  special  in  their  na- 
ture. The  location  of  the  municipality  as  to 
county  lines  is  immaterial.  It  may  be  in  one 
county  only.  It  may  be  in  two  or  more  coun- 
ties. But  as  a  municipality  of  whatever 
grade  or  class,  no  matter  where  located,  it  is 
entitled  to  the  rights  of  local  taxation  for 
school  purposes  upon  compliance  with  the 
Constitution  and  the  laws.  The  school  dis- 
trict, under  the  uniform  plan  called  for  by 
the  act,  must  be  a  subdivision  of  a  county. 
The  act  as  amended  was  intended  to  be  ex- 
haustive, and  there,  is  no  exception  stated 
therein  as  to  school  districts  such  as  are  not 
wholly  situated  within  one  of  the  counties  of 
this  state.  The  act  declares:  "That  within 
thirty  days  after  the  passage  of  this  act,  or 
as  soon  thereafter  as  practicable,  it  shall  be 
the  duty  of  the  county  board  of  education  of 
each  county  in  Georgia  to  lay  off  the  county 
Into  school  districts,  the  lines  of  which  shall 
be  clearly  and  positively  defined  by  bounda- 
ries, such  as  creeks,  public  roads,  land  lots, 
district  lines,  or  county  lines."  Acts  1006, 
p.  66.  If  this  language  is  not  broad  enough 
to  clearly  Indicate  a  legislative  intent  to  abol- 
ish all  school  districts  other  than  those  pro- 
vided for  in  the  act,  all  doubts  as  to  such  in- 
tent vanish  when  we  consider  the  following 
language,  which  appears  in  the  same  section 
of  the  act :  'The  county  board  of  education, 
in  laying  off  the  county,  shall  disregard  any 
school  districts  embracing  territory  not  In- 
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eluded  In  incorporated  towns  heretofore  ere* 
ated  by  special  act  of  the  Legislature." 

Was  the  local  act  creating  the  Jenkinsburg 
school  district  repealed  by  the  later  general 
act?  Repeals  by  Implication  are  not  favored. 
It  has  been  by  some  doubted  whether  there 
could  be  such  a  repeal  under  the  present  Con- 
stitution. Montgomery  v.  Board,  74  Ga.  42- 
44.  But  It  is  now  settled  that  there  can  be 
a  repeal  by  implication.  However,  before 
such  a  repeal  will  result,  the  later  statute 
must  be  clearly  repugnant  to  a  former  statute 
and  so  Irresistibly  Inconsistent  therewith  that 
the  two  cannot  stand  together,  or  It  must  be 
clear,  from  the  terms  of  the  later  statute, 
that  there  was  a  legislative  intent  to  cover 
the  subject-matter  of  the  former  statute  and 
have  the  later  statute  operate  as  a  substitute 
therefor.  The  intention  to  repeal  must  be 
clear  and  unmistakable.  Johnson  v.  Sou. 
Ass*n,  97  Ga.  622,  25  S.  B.  358.  Ordinarily  a 
general  law  will  not  have  the  effect  to  repeal 
a  prior  local  law,  unless  the  local  law  be  spe- 
cially named  or  necessarily  embraced  in  the 
terms  used  in  the  general  law.  Still,  where 
the  legislative  intent  to  repeal  is  clear  and 
manifest,  a  repeal  of  the  local  law  will  re- 
sult iPausch  V.  Guerrard,  67  Ga.  319.  See, 
also,  Crovatt  v.  Mason,  101  Ga.  252,  28  S.  B. 
891;  Western  &  Atlantic  R.  Co.  v.  Atlanta, 
113  Ga.  554,  38  S.  B.  996,  54  L.  B.  A.  294. 
A  repeal  of  a  prior  local  law  by  a  subsequent 
general  law  will  not  result  from  mere  impli- 
cation. But  such  a  repeal  always  results 
when  the  legislative  Intent  to  repeal  is  clear 
and  manifest  There  can  be  no  doubt  that 
the  General  Assembly  intended  the  act  of 
1905,  as  amended  by  the  act  of  1906,  to  be  ex- 
haustive of  the  subject  of  the  creation  and 
location  of  school  districts,  and  that  all  school 
districts  embracing  territory  not  included 
within  the  limits  of  municipalities  created 
prior  thereto  should  be  abolished.  The  Jenk- 
insburg school  district,  while  embracing  the 
territory  of  the  incorporated  town  of  Jenk- 
insburg, ignored  the  municipality,  and  not  on- 
ly embraced  territory  not  included  therein, 
but  actually  extended  Into  another  county. 
Such  a  school  district  has  no  right  to  live 
under  the  provisions  of  the  subsequent  gen- 
eral law.  The  Jenkinsburg  school  district 
act  was  repealed  by  the  general  law  of  later 
date. 

3.  It  is  contended,  however,  that  no  repeal 
of  the  local  act  was  effected,  for  the  reason 
that  the  general  law  was  Itself  invalid.  It  is 
said  that  the  general  act  of  1905  was  void, 
and  hence  the  amending  act  of  1906  Is  also 
void,  for  the  reason  that  there  was  no  law 
of  which  it  was  amendatory.  The  general 
act  of  1905  dealt  with  one  subject-matter — 
local  taxation  for  school  purposes.  Two 
phases  of  this  subject-matter  were  attempted 
to  be  dealt  with — local  taxation  by  counties, 
and  local  taxation  by  school  districts.  That 
portion  relating  to  taxation  by  counties  was 
held  to  be  complete  and  operative.  Georgia 
R.  Co.  V.  Hutchinson,  125  Ga.  762,  54  S.  E. 
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725.  That  portion  relating  to  local  taxation 
by  school  districtB  was  held  to  be  inoperative. 
Brown  v.  Sou.  By.  Co.,  125  Ga.  772,  54  S.  B. 
729.  The  entire  flct  was  not  held  to  be  void. 
It  was  therefore  competent  for  the  Oeneral 
Assembly  to  amend  the  act  by  relieving  it 
of  the  infirmity  which  affected  only  one  por- 
tion thereof,  and  thus  by  amendment  com- 
plete the  scheme  attempted  in  the  original* 
act  It  is  true  that  the  title  of  the  amending 
act,  In  reciting  the  title  of  the  original  act, 
inserted  the  words  ^'districts  or,"  preceding 
the  word  "counties";  but  the  title  of  the 
original  act  is  correctly  quoted  in  the  body 
of  the  amending  act,  and  the  act  of  which 
it  is  amendatory  Is  so  clearly  shown  in  other 
ways  that  this  error  in  the  title  will  not  af- 
fect the  validity  of  the  amending  act. 

4.  It  remains  now  to  consider  the  numerous 
objections  raised  to  the  validity  of  the  gen- 
eral act.  The  defects  in  the  original  act,  so 
far  as  it  related  to  the  school  districts,  which 
were  pointed  out  in  the  case  of  Brown  v. 
Railway  CJo.,  supra,  were  cured  by  the 
amending  act  of  1906.  The  school  district 
system  is  therefore  to  date  from  the  passage 
of  that  act.  If  it  was  a  valid  act,  the  prior 
local  act  creating  the  Jenkinsburg  school  dis- 
trict was  repealed.  The  acts  amending  the 
general  act  and  the  local  act  were  approved 
on  the  same  day — August  21,  1906.  For  the 
purposes  of  this  case  it  is  not  necessary  to 
determine  whether  there  is  any  presumption 
as  to  which  first  took  effect  If  the  amenda- 
tory local  act  was  first  approved,  it  was  im- 
mediately repealed  by  the  subsequent  general 
act  If  the  general  act  was  first  approved, 
the  amendatory  local  act  dealt  with  a  sub- 
ject covered  by  an  existing  general  law.  The 
objections  raised  to  the  original  general  act 
need  not  now  be  considered,  unless  the  de- 
fects therein  pointed  out  also  appear  in  the 
amended  act  It  is  the  act  as  amended  that 
is  now  the  law,  no  matter  what  may  have 
been  the  defects  in  the  original  act  from 
which  it  sprung.  It  is  alleged  that  the  gen- 
eral act  is  void,  because  it  contains  matter 
not  indicated  in  the  title.  What  is  such  mat- 
ter not  being  pointed  out,  no  question  is  pre- 
sented for  decision  by  this  assignment  of  er- 
ror. The  objection  to  the  act  is  that  it  vio- 
lates that  portion  of  the  Constitution  (Civ. 
Code  1895,  §  5779)  which  declares  that  no 
law  or  section  of  the  Code  shall  be  repealed 
or  amended  unless  the  act  making  such 
amendment  or  effecting  such  repeal  distinct- 
ly describes  the  act  to  be  amended  or  re- 
pealed. This  provision  of  the  Constitution  has 
reference  to  repeals  and  amendments  express- 
ly made,  and  has  no  application  to  repeals 
by  implication.  Swift  v.  Van  Dyke,  98  Ga. 
725,  26  a  E.  50.  The  uniformity  rule  of  the 
Constitution  in  reference  to  taxation  and  the 
collection  of  taxes  is  not  infringed  by  the 
act  merely  for  the  reason  that  the  scheme  of 
taxation  as  to  amount  and  method  of  col- 
lection is  different  when  taxes  are  levied  and 
irollected  for  district  schools  from  what  It  is 


when  collected  for  county  schools.  The  Con- 
stitution declares  that  the  public  schools  shall 
be  free  to  all  the  children  of  this  state. 
When  a  system  is  provided  where  any  child 
may  be  admitted  free  to  a  school  in  the  terri- 
tory where  such  child  is  domiciled^  the  man- 
date of  the  Constitution  is  satisfied.  If  a 
child  desires  to  enter  a  school  in  any  otlier 
territory,  it  is  permissible  to  charge  such 
child  tuition  for  the  privilege.  The  right  of 
the  school  authorities  to  charge  tuition  for 
children  who  are  nonresidents  of  the  terri- 
tory where  the  school  is  located  has  never 
been  and  cannot  be  seriously  doubted.  Irvln 
V.  Gregory,  86  Ga.  605,  13  S.  B.  120. 

There  are  a  number  of  other  objections 
made  to  the  general  act,  such  as  that  school 
districts  can  be  made  up  of  municipalities 
and  adjacent  territory  without  an  election  on 
the  subject  of  taxation;  that  the  school  sys- 
tem antedating  the  Constitution  is  to  be  af- 
fected; that  donations  and  gratuities  are 
granted  to  chartered  schools;  that  sectarian 
schools  are  allowed  to  participate  in  the 
public  school  fund;  that  the  provision  for 
the  removal  of  sdiool  trustees  violates  the 
provision  of  the  Constitution  vesting  the  sole 
power  of  impeachment  In  the  Senate,  as  well 
as  section  291  of  the  Penal  Code,  providing 
for  the  indictment  of  certain  officers;  and 
that  the  act  does  not  operate  uniformly  over 
the  entire  state.  These  and  other  objections 
have  been  made  to  the  general  act,  and  in- 
sisted on  in  the  brief  of  counsel;  and  we 
call  attention  to  them  simply  to  show  tliat 
they  have  been  under  consideration  and  have 
been  found  untenable.  We  do  not  consider 
any  of  the  objections  urged  against  the  gen- 
eral act  of  1905,  as  amended  by  the  act  of 
1906,  well  taken.  The  general  act  la  a  valid 
law,  of  uniform  operation  throughout  the 
state,  and  had  the  effect  to  repeal  all  laws, 
general  and  special,  which  are  so  inconsist- 
ent with  it  that  the  prior  laws  and  the  new 
law  cannot  stand  together.  Such  is  the  case 
with  the  Jenkinsburg  school  district  act,  and 
it  was  therefore  repealed.  The  word  "now," 
in  the  second  line  of  the  fourth  section  of 
the  amended  act  of  1906,  as  that  section  ap- 
pears in  the  recital  of  the  act  of  1905  as 
amended  in  Acts  li906,  p.  69,  is  manifestly  a 
clerical  error.  The  word  "not"  appears  in 
the  third  section  of  the  act  of  1905.  AcU 
1905,  p.  427.  The  act  of  1906  provides  for 
striking  out  the  third  section  of  the  act  of 
1905,  and  substituting  a  section  "to  be  num- 
bered 4,"  which  contains  the  word  •'not" 
Acts  1906,  p.  63. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(129  Ga.  333) 
CICEBO  et  al.  v.  SCAIFB  eC  aL 
(Supreme  Court  of  Georgia.    Aug.  15,  1907.) 

1.   COSTS—DISMISSAI/— FAILUBB    of    PULIRTIFl 

TO  Pat— Action  Against  Plaintiff. 
When  the  case  of  a  plaintiff  has  been  dis- 
missed, nonsuited,  or  discontinued,  he  cannot 
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as  plalntlif,  renew  Um  salt  without  paying  the 
coets  or  filing  a  pauper  affidavit  as  to  hie  in- 
ability to  do  80 ;  out,  if  he  is  fued  by  the  op- 
posite party  In  a  matter  relating  to  the  contro- 
yersy  in  the  former  suit,  he  may,  as  defendant, 
file  any  defense  which  is  appropriate  to  the 
suit,  without  reference  to  whether  the  costs  of 
the  former  suit  brought  by  him  have  been  paid. 

SSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
13,  Costs,  I  1049.] 

2.  Injunotion—Pabtiss  Entitled  to— Want 

09  intebest. 

There  was  no  equity  in  the  petition,  and 
this  was  a  sufficient  reason  for  the  judge  to 
refuse  to  grant  the  injunction  or  appoint  a  re- 
ceiver. 

(Syllabus  by  the  Court) 

Error,  from  Superior  Court,  Mitchell  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  Dan  and  Charlotte  Cicero  against 
W.  Ia  Scaife  and  others.  Judgment  for  de- 
fendants, and  plaintlflg  bring  error.  Af- 
firmed. 

Dan  and  Charlotte  Cicero  brought  an  equi- 
table petition  against  W.  Ia  Scaife,  Mary  M. 
Scaife,  and  one  McLeod,  constable,  alleging 
that  Charlotte  Cicero  was  the  owner  and 
in  possession  of  two  cows  and  calves  and 
two  steers,  which  were  described  in  a  poft- 
sessory  warrant  proceeding  sued  out  against 
petitioners  by  W.  L.  Scaife  as  agent  for  Mary 
M.  Scaife;  that  prior  to  the  issuance  of  the 
possessory  warrant  she  had  sold  and  deliv- 
ered the  cattle  to  Dasher,  and  if  the  cattle 
were  taken  from  her  possession  she  would 
be  liable  in  damages  to  Dasher  as  warrantor 
of  the  title  to  the  cattle;  that  W.  L.  Scaife, 
as  agent  for  Mary  Scaife^  had  brought  suit 
in  a  justice's  court  against  Dan  Cicero  on  a 
note,  payable  to  Scaife«  agent,  for  the  recov- 
ery of  the  alleged  purchase  money  of  the 
cattle;  that  the  trial  resulted  in  a  verdict 
in  favor  of  the  defendant,  which  was  affirm- 
ed on  certiorari;  that  thereafter  Scaife,  as 
agenti  brought  an  action  of  trover  against 
Dan  Cicero,  and  that  this  action  was  dismiss- 
ed. It  appears,  from  an  exhibit  attached  to 
the  petition,  that  it  was  dismissed  for  the 
reason  that  no  title  was  shown  in  Scaife,  but 
that  title  was  hi  another  party.  Subsequent- 
ly to  all  these  proceedings  a  possessory  war- 
rant was  sued  out,  the  cattle  seized,  and  are 
now  In  the  possession  of  the  constable,  and 
tbe  expense  of  feeding  them  will  In  a  short 
time  amount  to  more  than  their  value. 
Scaife,  agent,  threatens  to  institute  further 
proceedings  against  the  plaintiffs.  It  is  al- 
leged that  the  identical  question  involved  in 
the  possessory  warrant  proceeding  was  in* 
volved  and  adjudicated  in  the  other  proceed- 
ings referred  to,  and  the  prayer  of  the  peti- 
tion is  that  the  cattle  be  restored  to  Dasher 
or  plaintiffs,  that  a  receiver  be  appointed, 
and  that  Scaife,  agent,  be  enjoined  from  pros- 
ecuting the  possessory  warrant  case  and  in- 
stltuting  other  proceedings.  By  amendment 
Charlotte  Cicero  alleged,  that  while  she  had 
contracted  to  sell  and  deliver  the  cattle  to 
Dasher  before  the  possessory  warrant  was 
sued  out,  as  soon  as  said  warrant  was  sued 


out  Dasher  refused  to  accept  the  cattle^  and 
immediately  notified  plaintiffs  that  he  would 
not  take  them,  and  that  they  have  never  been 
delivered  to  him,  being  simply  in  the  pos- 
session of  plaintiffs,-  who  were  croppers  on 
the  land  owned  by  liim.  The  defendants  fil- 
ed demurrers,  both  general  and  special,  and 
also  filed  an  answer,  in  which  they  denied 
title  or  legally  acquired  possession  of  the 
cattle  in  the  plaintiffs,  and  also  denied  that 
the  issue  involved  in  the  possessory  warrant 
case  was  at  all  involved  in  the  other  suits. 
The  answer  averred  that  Mary  M.  Scaife 
was  the  owner  of  the  cattle  and  entitled  to 
the  possession,  and  had  been  wrongfully  de- 
prived of  the  possession  by  the  plaintiffs,  and 
denied  that  it  was  the  intention  of  defend- 
ants to  institute  any  unwarranted  proceed- 
ings against  the  plaintiffs.  When  the  appli- 
cation for  an  injunction  came  on  for  a  hear- 
ing, the  plaintiffs  moved  to  strike  the  answer, 
because  the  costs  in  the  trover  case  referred 
to  hi  the  petition  had  not  been  paid.  The 
judge  overruled  this  motion,  and  the  plain- 
tiffs excepted.  After  hearing  the  evidence 
the  judge  passed  an  order  refusing  to  grant 
the  Injunction  prayed  for,  or  to  appoint  a  re- 
ceiver; and  the  plaintiffs  excepted. 

Ernest  M.  Davis,  for  plaintiffs  in  error. 
Sam.  S.  Bennet,  for  defendants  hi  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  When  a  case  has  been  terminated 
by  a  nonsuit,  dismission,  or  discontinuance, 
before  the  plaintiff  can  renew  his  suit,  he 
must  either  pay  the  costs  or  file  an  afii- 
davit  as  to  his  inability  to  pay  them.  Civ. 
Code  1805,  S  6043;  Acts  1901,  p.  80.  The 
rule  laid  down  in  the  Code  section  and  the 
act  just  cited  is  applicable  only  where  the 
plaintiff  in  the  former  suit  seeks,  as  plain- 
tiff, to  bring  a  new  suit  on  the  same  cause 
of  action.  It  has  no  application  whatever 
in  a  case  where  the  defendant,  either  as  a 
matter  of  defense  or  by  way  of  cross-action, 
sets  up  facts  involved  in  tbe  former  suit 
in  which  he  was  the  plaintiff,  which  had 
been  nonsuited,  dismissed,  or  discontinued. 
He  cannot  come  into  court  voluntarily  as 
plaintiff  with  a  renewal  of  the  suit,  with- 
out paying  the  costs  of  the  former  suit  or 
making  the  affidavit  of  Inability  to  do  so; 
but,  when  brought  into  court  as  a  defend- 
ant, he  may  in  his  answer  set  up  any  mat- 
ter which  Is  pleadable  as  a  defense,  or  by 
way  of  cross-action,  that  may  be  appro- 
priate to  such  suit  against  him.  Hence  there 
was  no  error  in  overruling  the  motion  to 
strike  the  answer  on  the  ground  that  the 
costs  of  the  trover  suit,  in  which  the  defend- 
ant in  the  present  suit  was  the  plaintiff,  had 
not  been  paid. 

2.  The  original  petition  showed  upon  its 
face  that  the  plaintiffs  were  not  the  own- 
ers of  the  property  in  controversy,  and  hence 
they  were  not  in  position  to  bring  a  suit 
which  involved  title  and  ownership.  The 
mere  fact  that  it  appeared  that  one  of  the 
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plaintiffs  waa  formerly  the  owner,  and  that 
ahe  would  be  bound  on  her  warranty  of  the 
title  to  her  purchaser,  did  not  constitute  a 
sufficient  reason  for  the  interposition  of  a 
court  of  equity  in  her  behalf.  If  the  facta 
set  up  in  the  petition  were  sufficient  to  au- 
thorize the  equitable  relief  prayed  for,  they 
would  be  sufficient  to  defeat  any  action  that 
might  be  brought  against  her  for  the  breach 
of  her  warranty.  By  amendment  it  was  in 
effect  alleged  that  the  sale  of  the  property 
set  out  in  the  original  petition  had  been 
rescinded  before  the  suit  was  filed,  and  that 
one  of  the  plaintiffs  was  the  real  owner. 
This  amendment  was  properly  allowed,  but 
the  admission  made  in  the  original  petition 
could  be,  and  was,  used  as  evidence  against 
her.  It  is  contended  that  the  issue  involyed 
In  the  possessory  warrant  case  is  the  same 
as  that  which  was  involved  in  the  other 
suits.  This  is  not  correct  The  only  ques- 
tion involved  in  the  possessory  warrant  pro- 
ceeding is  one  of  possession,  and  the  ques- 
tion of  title  Is  not  involved. 

It  is  contended  that  the  question  of  title 
was  adjudicated  in  the  former  case.  Bven 
If  this  was  true,  such  an  adjudication  would 
not  necessarily  bar  a  possessory  warrant 
proceeding.  It  is  legally  possible  for  one 
to  be  entitled  to  the  Immediate  possession  of 
personalty  as  against  another,  although  the 
other  may  have  the  legal  title  to  the  proper- 
ty. The  person  to  whom  the  possession  of 
property  is  awarded  in  a  possessory  warrant 
proceeding  Is  required  by  law  to  give  bond 
to  have  the  property  forthcoming  to  answer 
any  suit  that  may  be  brought  against  him 
by  his  adversary  within  four  years.  Oiv. 
Code  1895,  S  4802.  The  very  purpose  of  this 
statute  is  to  protect  the  holder  of  the  legal 
title  in  the  event  his  adversary  is  the  one 
to  whom  the  law  allows  the  immediate  pos- 
session, notwithstanding  the  outstanding  le- 
gal title.  Of  course,  the  question  of  title 
was  directly  Involved  in  the  trover  suit, 
but  it  appears  that  this  case  was  not  tried 
on  its  merits.  The  question  of  title  may  have 
been  incidentally  involved  in  the  trial  on  the 
note.  The  claim  of  Scaife  is  that  he  is  en- 
titled to  the  present  possession  of  the  prop- 
erty, and  that  he  has  been  deprived  of  it 
under  circumstances  where  the  law  will  al- 
low him  to  recover  it  in  a  summary  manner 
by  possessory  warrant  This  is  the  only 
question  involved ;  and  this  question  was 
not  at  all  involved  in  either  of  the  other  pro- 
ceedings, in  any  view  of  the  matter.  If  upon 
the  trial  of  the  possessory  warrant  proceed- 
ing the  property  should  be  awarded  to 
Scaife,  he  will  l>e  required  to  give  the  bond 
required  by  the  statute,  which  will  protect 
tne  plaintiff,  who  alleges  that  she  was  the 
owner  of  the  property.  The  mere  fact  that 
the  property  was  in  the  possession  of  the 
constable  while  the  possessory  warrant  pro- 
ceeding was  pending,  and  there  was  expense 
involved  in  keeping  the  animals,  does  not 
afford  any  reason  for  equitable  relief.     It 


certainly  would  be  wise  and  Just  to  allow 
a  bond  to  be  given  by  the  defendant  in  a 
possessory  warrant  proceeding  for  the  forth- 
coming of  the  property ;  but  the  statute  does 
not  allow  this.  Injustice  may  result  from 
this  defect  in  the  law;  but  this  gives  no 
ground  for  equitable  relief.  See,  in  this  con- 
nection, Sumner  v.  Bell,  118  6a.  240,  44  S.  B. 
97^.  There  was  no  equity  in  the  petition, 
and  the  Judge  did  not  err  in  refusing  to 
grant  the  injunction,  or  to  appoint  a  re- 
ceiver. 

Judgment  affirmed.    All  the  Justicea  cqd> 
cur. 


(1»  CkL  286) 

IVBY  et  aL  v.  OITY  OF  BOMB  et  aL 

(Supreme  Court  of  Georgia.    Aug.  14,  1907.) 

1.  MUNICIPAIi  COBPOBATIONS— An nXXATION  OF 

Tebbitobt— E^LBonoN— JunioiAL   Intkrfsb- 

XNCE. 

When  the  General  Assembly  provides  for 
an  election  to  determine  the  question  as  to 
whether  the  territory  of  one  municipality  shall 
be  annexed  to  the  temtory  of  another  municipal- 
ity, and  no  provision  is  made  in  the  law  for 
Judicial  interference,  and  there  la  no  eeneral 
law  authorizing  such  interference,  and  the  au- 
thority to  interfere  cannot  be  derived  from  the 
common  law,  a  court  of  equity  has  no  power  or 
Jurisdiction  over  the  matter,  and  all  questions 
arising  out  of  the  matter  must  be  determined 
alone  by  the  tribunal  constituted  by  the  General 
Assembly  for  that  purpose. 

2.  Judges— PowEEs  in  Vacation— Dismissal 
— PqwEBS  or  JuDQB  IN  Vacation. 

The  Judge  of  the  superier  court  has  no 
authority  to  sustain  a  demurrer  to  an  equitable 
petition,  or  motion  to  dismiss  the  same  for 
want  of  equity,  in  vacation,  prior  to  the  term 
to  which  the  case  is  returnable. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  29,  Judges,  (  112.] 

&  WBIT  of  EBBOB— REVEB8AI.. 

As  the  petition  in  the  present  case  is  clearly 
subject  to  dismissal,  the  judgment  will  be  re- 
versed, with  direction  that  the  order  of  dia- 
missal  be  entered  in  term  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  ft  4680,  459U 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  Coonty; 
Moses  Wright,  Judge. 

Action  by  J.  B.  Ivey  and  others  against 
the  city  of  Rome  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Re- 
versed, with  directions. 

See  55  S.  E.  1034. 

Ivey  and  others,  as  taxpayers  of  the  town 
of  Bast  Rome,  filed  an  equitable  petition 
against  the  city  of  Rome  and  certain  In- 
dividuals, who  were  the  mayor  and  council- 
men  of  that  city,  alleging  that  in  1906  the 
General  Assembly  passed  an  act  aathoriaing 
an  election  to  be  held  in  East  Rome  to  de- 
termine whether  that  town  should  be  an- 
nexed to  the  city  of  Rome;  that  the  elec- 
tion was  held,  and  the  result  was  r^K>rted 
to  be  in  favor  of  annexation  by  a  vote  of 
65  to  63 ;  that  before  reporting  the  -result 
the  managers  recounted  the  vote,  and  thla 
count  resulted  in  65  votes  for  and  64  votes 
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against  annexation;  that  128  persons  had 
voted  at  the  election;  that  the  managers 
removed  2  ballots  against  annexation  from 
the  box,  and  excluded  them  from  the  final 
count;  that  every  vote  for  annexation  was 
included  in  the  comit  Other  irregularities 
in  the  count  were  set  forth  in  the  petition. 
It  is  alleged  that  the  true  result  was  a  tie. 
The  prayer  of  the  petition  was  that  the  au- 
thorities of  the  city  of  Rome  be  restrained 
from  declaring  the  result,  and  that  at  the 
final  hearing  a  decree  be  entered  that  the 
scheme  of  annexation  had  been  defeated. 
When  this  petition  was  presented  to  the 
Judges  he  declined  to  grant  the  restraining 
order,  and  merely  issued  a  rule  calling  upon 
the  defendants  to  show  cause  why  the  pray- 
ers of  the  petition  should  not  be  granted. 
By  amendment  to  the  petition  certain  irregu- 
larities in  the  proceedings  of  the  mayor  and 
council  of  the  city  of  Rome  were  set  forth. 
At  the  hearing,  which  was  in  vacation,  and 
prior  to  the  return  term  of  the  writ,  the 
defendants  moved  to  dismiss  the  entire  pro- 
ceeding, upon  the  ground  that  the  court  had 
no  Jurisdiction  to  entertain  the  same.  The 
court  sustained  this  motion,  and  dismissed 
the  case.   The  plaintiffs  excepted. 

Henry  Walker,  for  plaintiffs  in  error.  Jno. 
W.  ft  O.  B.  Maddox,  for  defendants  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  bill  of  exceptions  and  record 
in  this  case  were  filed  in  the  office  of  the 
clerk  of  the  Supreme  Court  during  the  Octo- 
ber term,  1906,  and  were  by  the  clerk  en- 
tered upon  the  docket  of  that  term  as  a  fast 
writ  of  error.  The  case  was  reached  in  its 
order,  and  argument  was  had;  and  when  the 
court  took  the  case  under  consideration  it 
reached  the  conclusion  that  it  was  improp- 
erly docketed  as  a  fast  writ  of  error,  and  by 
order  the  case  was  transferred  to  the  docket 
of  the  present  term.  Ivey  v.  Rome,  126  Oa. 
606,  65  S.  E.  1034..  Further  argument  was 
had  during  the  present  term,  and  the  case  is 
now  ripe  for  decision.  By  an  act  approved 
August  20,  1906  (Acts  1906»  p.  1010),  the 
charter  of  the  city  of  Rome  was  so  amended 
as  to  extend  its  corporate  limits  to  include 
all  of  the  territory  then  lying  in  the  cor- 
porate limits  of  Bast  Rome.  It  was  pro- 
vided that  this  act  should  not  become  effec- 
tive until  the  same  was  approved  by  a  majors 
ity  of  the  voters  of  Bast  Rome  who  register- 
ed and  qualified  themselves  to  vote  accord- 
ing to  certain  provisions  of  the  act  The 
manner  in  which  the  election  should  be  held 
was  also  prescribed,  and  it  was  provided 
the  managers  of  the  election  should  file  a 
report  of  the  result  of  the  same,  together 
with  the  tally  sheets  and  ballots,  with  the 
mayor  and  council  of  the  city  of  Rome  at 
their  next  regular  meeting  after  the  election, 
and  if,  upon  examination  of  the  report,  it 
should  appear  that  a  majority  of  the  per- 
sons voting  at  the  election  voted  in  favor 
of   annexation,   the   mayor   and   council   of 


the  city  of  Rome  should  by  resolution  de- 
clare the  territory  of  the  town  of  Bast  Rome 
annexed  to  the  city  of  Rome  from  and  after 
the  1st  day  of  January,  1907,  and  it  was 
declared  to  be  the  duty  of  the  mayor  to  issue 
a  proclamation  to  that  effect  The  act  does 
not  provide  for  any  contest  of  the  election. 
The  duty  is  Imposed  upon  the  managers  to 
hold  the  election,  ascertain  the  result  and 
report  the  same  to  the  authorities  of  the 
city  of  Rome,  and,  in  the  event  that  the 
report  showed  that  a  majority  of  the  voters 
had  voted  In  favor  of  annexation,  the  duty 
was  imposed  upon  the  cit7  authorities  to  so 
declare  by  resolution,  and  it  was  the  duty 
of  the  mayor,  after  such  resolution  was  pass- 
ed, to  make  proclamation  to  that  effect 
The  petition  seeks  to  raise  questions  as  to 
the  effect  of  irregularities  In  the  manner  of 
conducting  the  election,  counting  the  vote, 
and  declaring  the  result  In  other  words, 
it  is  sought  by  the  petitioners  to  have  a 
court  of  equity  hear  and  determine  a  con- 
test of  this  election.  The  Judge  of  the  su- 
perior court  in  the  first  instance,  and  the 
judge  and  Jury  of  12  men  in  the  second  in- 
stance, are  called  upon  to  determine  ques- 
tions which,  unaer  the  act  of  the  General 
Assembly,  were  to  be  determined  by  the 
managers  of  the  election  in  the  manner  pre- 
scribed In  the  act  The  general  rule  is  that, 
where  the  lawmaking  power  provides  for 
an  election  to  determine  any  question  which  it 
is  legitimate  and  proper  to  submit  to  a  popu- 
lar vote,  and  no  provision  is  made  in  the  law 
for  Judicial  interference,  and  there  is  no 
general  law  authorizing  such  interference, 
and  the  right  to  interfere  cannot  be  derived 
from  the  common  law,  neither  a  court  of 
law  nor  a  court  of  equity  has  any  power  or 
Jurisdiction  over  the  matter,  and  all  ques- 
tions arising  out  of  such  election  must  be 
determined  alone  by  the  tribunal  constituted 
by  the  lawmaking  power  for  that  purpose. 
The  courts  are  powerless  to  interfere,  unless 
the  Legislature  should  see  proper  to  confer 
such  power  on  them.  Caldwell  v.  Barrett,  78 
Oa.  604;  Skrine  v.  Jackson,  73  Oa.  877; 
Ogbum  V.  Bhnore,  121  Ga.  72,  48  S.  B. 
702.  The  petition  set  forth  no  cause  of  ac- 
tion whatever,  and  was  subject  to  dismissal 
for  this  reason. 

2.  No  formal  demurrer  to  the  petition 
seems  to  have  been  filed,  but  a  motion  was 
made  to  dismiss  the  same,  upon  the  ground 
that  there  was  no  equity  therein.  This  was, 
in  effect,  a  demurrer  to  the  petition.  The 
motion  was  made,  and  an  order  was  passed 
sustaining  the  same,  in  vacation,  and  before 
the  return  term  of  the  case.  The  case  was 
subject  to  dismissal,  but  the  Judge  was  with- 
out authority  to  sustain  the  demurrer  to 
the  petition,  or  the  motion  to  dismiss  the 
same  for  want  of  equity,  in  vacation,  pre- 
ceding the  first  term  of  the  case.  This 
seems  to  be  well  settled.  Johnson  v.  Gravey, 
120  Ga.  1047,  48  S.  B.  424;  Stewart  v.  Stew- 
art, 89  Ga.  188»  15  S.  B.  28;    Old  Hickory 
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Dlst  Co.  ▼.  Bleyer,  74  Ga.  201.  But  it  is 
said  that  the  petition  was  so  palpably  with- 
out merit  that  the  Judge  had  authority  to 
strike  it  from  the  flies  of  the  court  It  is 
unquestionably  within  the  power  of  the  judge 
to  strilce  any  proceeding  from  the  flies  of 
the  court,  when  it  is  apparent  that  the  same 
is  not  within  the  jurisdiction  of  his  court; 
but  this  power  to  strilte  must  be  exercised 
at  the  time  when  the  judge  is  authorized, 
under  the  law,  to  exercise  the  powers  of  a 
judge  in  reference  to  the  case.  He  has  no 
more  power  to  strilte  the  case  from  the  files 
of  the  docket  in  vacation  than  he  would 
have  to  sustain  a  demurrer  or  a  motion  to 
dismiss ;  the  effect  and  consequence  of  these 
proceedings  being  the  same.  The  judge 
reached  the  right  result,  but  at  the  wrong 
time.  The  judgment  must  be  reversed,  but 
direction  will  be  given  that  the  order  dis- 
missing the  case  be  entered  in  term  tima 
Judgment  reversed,  with  direction.  All 
the  Justices  concur. 


(129  Ga.  290) 

TOWN  OP  BAST  ROME  v.  CITY  OP  ROME 
et  al. 

(Supreme  Court  of  Georgia.    Aug.  14,  1907.) 

1.  munioipai.      corpobationb  —   actions 
Against. 

A  municipal  corporation  can  be  sued  only 
in  the  corporate  name  set  forth  in  the  charter. 
Town  of  Dexter  v.  Gay,  115  Ga,  765,  42  S.  B. 
94 ;  Augusta  Sou.  Ry.  Go.  v.  Tennille,  119  Ga. 
804,  47  S.  E.  179. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  36,  Manicipal  Corporations,  §  2198.] 

2.  Same. 

When  the  General  Assembly,  by  an  act  in- 
corporating a  town,  declares  that  It  shall  be 
"known  and  called  the  town  of  East  Rome/'  and 
that  the  corporate  name  of  said  town  shall  be 
"the  mayor  and  council  of  the  town  of  East 
Rome,"  by  which  name  it  may  sue  and  be  sued, 
such  a  town  can  sue  and  be  sued  only  in  Uie 
name  last  referred  to;  and  a  suit  brought  in 
the  name  of  "the  town  of  East  Rome*'  should 
be  dismissed  on  demurrer.  Town  of  Dexter  v. 
Gay,  supra;  Acts  1882-83,  p.  411. 

3.  Pleading— Amendments. 

A  suit  of  the  character  above  indicated,  not 
being  brought  in  the  name  of  a  natural  per- 
son, a  corporation,  or  a  partnership,  was  a  mere 
nullity;  and  there  was  nothing  m  the  peti- 
tion m  such  a  suit  to  support  an  amendment 
of  any  character  wliatever.  Western  &  Atlan- 
tic R.  Co.  V.  Dalton  Marble  Worlu,  122  Ga. 
774,  50  S.  B.  978,  and  cases  cited. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  2198.] 

4.  Dismissal— Time  of  Entbt. 

The  petition  was  not  amendable,  as  there 
was  nothing  to  amend  by,  and  the  suit  was  a 
nullity ;  but  the  court  should  not  have  dismissed 
tlie  same  in  vacation,  before  the  return  term, 
and  the  judgment  will  he  reversed,  with  direc- 
tion that  the  order  of  dismissal  be  entered  in 
term.  Ivey  v.  Rome  (Ga.)  58  S.  B.  852. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Ployd  County; 
Moses  Wright  Judge. 


Action  by  the  town  of  East  Rome  against 
the  city  of  Rome  and  others.  From  a  judg- 
ment of  dismissal,  plaintiff  brings  error. 
Reversed,  with  directions. 

Henry  Walker,  for  plaintiff  in  error.  Jno. 
W.  &  G.  E.  Maddox,  for  defendants  In  error. 

COBB,  P.  J.  Judgment  reversed,  with  di- 
rection.   All  the  Justices  concur. 


(129  Ga.  625) 
ASKEW  v.  THOMPSON. 

(Supreme  0>urt  of  Georgia.    Aug.  15,  1007J 

1.  Pleading  —  Amendment  —  New  Cause  or 
Action. 

The  demurrer  to  the  amendment  to  the  peti- 
tion on  the  ground  that  it  sought  to  add  a  new 
cause  of  action  was  properly  overruled. 

[Ed.  Note.—For  cases  in  point,  see  Ont  Dig. 
vol  38,  Pleading,  H  686-7(».] 

2.  MOBTGAOES— PaBOL  EVIDENCE  TO  BXPIJaN 

Deed. 

A  deed  absolute  in  form  may  be  shown  by 
parol  evidence  to  have  been  intended  as  security 
only,  where  the  grantee  has  not  taken  posses- 
sion of  the  property.  Accordingly,  the  amend- 
ment to  the  petition  was  not  demurrable  on  the 
ground  that  it  was  an  effort  to  vary  the  written 
terms  of  an  absolute  deed. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  §  08.] 

8.  Pleading— Demubbxb. 

A  ground  of  demurrer  which  does  not  pres- 
ent for  decision  any  distinct  question  is  not 
properiy  talcen. 

[Ed.  Note.— For  cases  In  point  see  Gent  Dig. 
vol.  39,  Pleading,  §§  '475,  476.] 

4.  Tender— Pleading — Sufpicienot. 

The  petition  set  forth  a  cause  of  action, 
and  the  special  demurrers  not  specifically  dealt 
with  in  the  foregoing  notes  were  sufficiently 
met  by  amendment. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  45,  Tender,  §  69.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Calhoun  Coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  Elizabeth  Thompson  against 
Benjamin  H.  Askew.  Judgment  for  plaintUT, 
and  defendant  brings  error.    Affirmed. 

In  May,  1906,  Elizabeth  Thompson  brought 
an  equitable  petition  against  Benjamin  H. 
Askew,  the  substance  of  which,  so  far  as  ma- 
terial to  the  consideration  of  the  points  made 
in  the  record  before  us,  was  as  follows:  On 
January  25,  1889,  petitioner  conveyed  to  de- 
fendant certain  described  realty;  a  copy  of 
the  instrument  of  conveyance  being  attached 
to  the  petition  as  an  exhibit  This  copy 
showed  the  conveyance  to  have  been  an  un- 
conditional warranty  deed  for  the  expressed 
consideration  of  $500.  According  to  the  al- 
legation of  the  second  paragraph  of  the  peti- 
tion "said  deed  was  made  and  delivered  to 
said  Askew  upon  the  express  contract  and 
agreement,  then  and  there  made,  that  said 
Askew  would  reconvey  said  land  to  said  pe- 
titioner at  any  time  during  her  natural  life, 
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upon  her  r^ayment  to  him  of  the  sum  of 
$500,  with  iDterest  thereon  from  the  date  of 
said  deed.*'  The  third  paragraph  alleged: 
^'Petitioner  haa  remained  in  possession  of  said 
land  ever  since  the  date  of  the  malting  of 
said  deed,  receiving  rents  and  profits  there- 
from, claiming  It  as  her  own,  with  the  ac- 
quiescence, knowledge,  and  consent  of  said 
B.  H.  AsiEOw,  subject  only  to  the  payment  to 
him  of  said  Indebtedness.'*  The  fourth  par- 
agraph alleged :  "On  the  4th  day  of  October, 
1905,  said  Elizabeth  Thompson  tendered  to 
said  B.  H.  Askew  the  full  amount  of  the 
principal  and  interest  due  upon  said  Indebted- 
ness and  demanded  from  him  a  deed  of  recon- 
veyance of  said  property,  and»  although  not 
denying  his  contract  and  agreement;  he  has 
neglected,  failed  and  refused  to"  reconvey  the 
property  to  petitioner.  Ck>ntlnulng  tender  of 
the  $500,  with  Interest  thereon  from  the  date 
of  the  deed,  was  alleged.  The  petition  was 
demurred  to  generally  and  specially.  The 
grounds  of  special  demurrer  were :  (a)  That 
the  petition  failed  to  set  out  a  t^ause  of  ac- 
tion "with  sufftcient  clearness  and  fullness  to 
apprise  defendant  of  the  real  nature  of  [plain- 
tlfiTs]  complaint,  but  Is  too  general,  vague, 
uncertain,  and  indefinite" ;  (b)  that  it  failed 
**to  set  forth  with  fullness  and  clearness  the 
contract  therein  referred  to,"  and  "to  ex- 
plain why  and  for  what  purpose  [plaintiff] 
executed  the  deed,  •  •  •  what  considera- 
tion, if  anything,  she  received,  or  any  other 
reason  moving  her  to  execute"  the  same;  (c) 
no  certain  sum  was  alleged  to  have  been  ten- 
dered, and  no  proper  tender  was  alleged ;  (d) 
the  contract  set  forth  was  not  alleged  to  have 
been  in  writing,  and  no  sufficient  considera- 
tion to  support  same  was  set  up;  (e)  the 
alleged  contract  was  wanting  in  mutuality 
and  was  unilateral.  The  plaintiff  amended 
the  petition  by  adding  to  the  third  paragraph 
thereof  the  following  allegation :  "Said  $600 
being  an  Indebtedness  which  was  due  by 
said  Elizabeth  Thompson  to  B.  H.  Askew,  by 
reason  of  a  loan  made  by  him  to  her,  said 
deed  being  made  merely  to  secure  said  In- 
debtedness." This  amendment  was  allowed 
over  the  objections  of  the  defendant  '*(!) 
that  the  same  was  an  attempt  to  vary  by 
parol  the  written  terms  of  said  deed,  and  (2) 
that  said  amendment  not  only  varied,  but 
made  a  new  cause  of  action."  The  case  is 
before  this  court  on  writ  of  error  sued  out  by 
defendant,  complaining  of  the  allowance  of 
the  amendment  to  the  petition  and  of  the 
overruling  of  the  demurrer. 

W.  G.  Worrell  and  Pope  &  Bennett,  for 
plaintiff  In  error.  G.  L.  Glessner,  and  J.  B. 
Pottle,  for  defendant  In  error. 

FISH,  G.  J.  (after  stating  the  facts  as 
above).  1.  In  the  original  petition  the  plain- 
tiff alleged  an  obligation  on  the  part  of  the 
defendant  to  reconvey  the  land  covered  by 
her  deed  to  him  "upon  her  repayment  to  him 
-of  the  sum  of  $500,  with  Interest  thereon 


from  the  date  of  the  deed";  .that  she  had 
remained  in  possession  of  the  land  ever  since 
she  conveyed  it  to  defendant,  receiving  the 
rents  and  profits  thereof,  with  his  knowledge 
and  consent,  subject  only  to  the  payment  to 
him  of  "said  Indebtedness";  and  that  she 
had  tendered  to  him  "the  full  amount  of  the 
principal  and  Interest  due  i4>on  said  Indebt- 
edness." The  original  petition  clearly  In- 
dicated that  the  sum  of  $500  was  an  indebted- 
ness which  the  plaintiff  owed  to  the  defend- 
ant, and  that  upon  its  payment  the  defend- 
ant had  agreed  to  reconvey  the  land  to  the 
plaintiff.  This  being  true,  the  clear  Inference 
was  that  the  deed  was  given  as  security  for 
the  Indebtedness.  The  amendment  merely 
added  an  explanation  as  to  how  the  Indebt- 
edness of  $500  arose;  that  is,  by  reason  of  a 
loan  made  by  defendant  to  plaintiff,  which 
the  deed  was  executed  to  secure.  The  cause 
of  action  set  out  in  the  original  petition  was 
the  alleged  right  of  the  plaintiff  to  have  the 
land  reconveyed  to  her  by  the  defendant,  by 
reason  of  his  contract  so  to  do,  upon  the  pay- 
ment by  her  to  him  of  a  given  amount  of  in- 
debtedness, which  she  owed  him.  If  he 
agreed,  when  she  conveyed  the  land  to  him, 
to  reconvey  it  to  her  upon  "her  repayment  to 
him"  of  a  given  amount,  a  strong  inference 
arose,  as  we  have  said,  that  her  conveyance 
was  executed  as  security  for  the  debt  The 
amendment  merely  explained  bow  the  indebt- 
edness arose.  The  amendment,  therefore,  did 
not  change  or  vary  the  nature  of  the  suit,  nor 
Introduce  a  new  cause  of  action.  Glty  of 
Golumbus  V.  AngUn,  120  Oa.  785  (5),  789^794, 
4S  a  B.  318;  Gentral  Ballway  Go.  v.  Hunter. 
128  6a.  000,  58  S.  E.  154. 

2.  Nor  should  the  amendment  have  been 
disallowed  on  the  ground  that  "the  same  was 
at  attempt  to  vary  by  parol  the  written  terms 
of  said  deed."  As  we  have  seen,  the  plaintiff 
never  gave  up  the  possession  of  the  land  she 
conveyed  to  the  defendant,  but  has  ever  re- 
mained in  possession  since  the  execution  of 
such  conveyance.  Giv.  Gode  1805,  S  2725,  pro- 
vides: "A  deed  or  bill  of  sale,  absolute  on  its 
face  and  accompanied  with  possession  of  the 
property,  shall  not  be  proved  (at  the  Instance 
of  the  parties)  by  parol  evidence  to  be  a  mort- 
gage only,  unless  fraud  hi  its  procurement 
is  the  issue  to  be  tried."  The  clear  Implica- 
tion of  this  language  Is  that  a  deed  absolute 
on  Its  face,  when  not  accompanied  by  pos- 
session in  the  grantee,  may  be  proved  by  pa- 
rol to  be  a  mortgage  only.  Denton  v.  Shields, 
120  6a.  1076,  48  S.  B.  423.  In  Hester  v. 
Gairdner,  128  6a.  531,  58  S.  E.  165,  It  was 
held:  "Where  a  deed  in  the  form  of  a  war- 
ranty deed  was  given  to  secure  an  indebted- 
ness, and  no  bond  to  reconvey  was  made,  and 
there  was  nothing  in  the  written  contract  to 
fix  the  amount  of  Indebtedness  secured,  but 
the  deed  expressed  a  certain  amount  as  a  con- 
sideration thereof,  in  a  suit  by  the  grantee 
against  the  grantor  or  his  administrator, 
seeking  a  general  judgment  and  also  to  es- 
tablish a  lien  on  the  property,  It  was  compe- 
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tent  to  show  by  parol  evidence  that  the  deed 
was  given  to  secure  an  indebtedness  already 
existing  to  the  amount  expressed  as  a  con- 
sideration, and  also  to  secure  future  advan- 
ces to  be  made."  The  conveyance  made  by 
the  plaintiff,  though  in  form  an  absolute 
deed,  could  be  shown  by  parol  evidence  to  be 
a  security  deed  only,  as  the  grantee  never 
had  possession  of  the  premises  conveyed. 
The  plaintiff  in  error  cites  Waters  v.  Waters, 
124  6a.  349,  52  a  E.  425.  There  the  plain- 
tiff sought  to  ingraft  upon  a  deed  of  bargain 
and  sale  (which  she  had  waited  too  long  to 
set  aside  on  the  ground  of  fraud)  a  parol 
agreement,  made  contemporaneously  with 
its  execution,  to  the  effect  that  she  was  to  be 
allowed  to  remain  in  possession  and  control 
of  the  deeded  premises  during  her  life.  The 
deed  being  an  unconditional  conveyance  pass- 
ing title  to  the  entire  fee,  without  any  hint 
of  a  reservation  of  a  life  estate,  the  court 
held  that  the  deed  would  have  to  be  reformed 
before  the  plaintiff  could  assert  any  interest 
in  the  land.  In  the  present  case  there  is  no 
attempt  to  vary  the  terms  of  the  deed,  or  to 
limit  its  operation  as  a  legal  conveyance 
passing  the  entire  fee,  but  the  plaintiff  is 
simply  asserting  her  equity  of  redemption. 

3.  The  ground  of  demurrer,  that  .the  peti- 
tion as  a  whole  was  "too  general,  vague,  un- 
certain, and  indefinite,'*  was  itself  "too  gen- 
eral, vague,  uncertain,  and  indefinite*'  to 
raise  any  question  for  decision  by  the  court 
Dawson  v.  Equitable  Mortgage  Ck>.,  109  Ga. 
889,  34  S.  E.  668;  Mathis  v.  Fordham,  114  Ga. 
369  (4),  40  S.  EL  324.  The  demurrer  should 
have  .specified  wherein  the  petition  was  not 
sufficiently  full  and  explicit 

4.  The  special  demurrers,  that  the  contract 
was  not  fully  and  clearly  set  out,  was  want- 
ing in  mutuality,  the  purpose  for  which  the 
deed  was  executed  was  not  explained,  nor 
the  consideration  which  plaintiff  received  for 
executing  the  deed  alleged*  were  all  fully  met 
by  the  amendment  allowed  to  the  petition. 
Nor  was  there  any  merit  in  the  special  de- 
murrer that  the  petition  failed  to  show  tliat 
any  certain  sum  was  tendered,  or  that  any 
other  proper  tender  was  made.  The  petition, 
in  effect,  alleged  that  the  plaintiff  was  indebt- 
ed to  the  defendant  in  the  sum  of  $500,  with 
interest  thereon  from  January  25,  1889,  and 
that  she,  on  October  4,  1906,  tendered  to  de- 
fendant "the  full  amount  of  the  principal 
and  interest  due  upon  said  indebtedness."  A 
continuing  tender  and  offer  to  pay  the  amount 
of  such  Indebtedness  Into  court  was  also  set 
forth.  It  was  not  essential,  in  order  that  the 
defendant  might  be  put  on  notice  of  what  he 
was  expected  to  meet,  that  the  plaintiff 
should  allege  bow  much,  in  dollars  and  cents, 
she  tendered  to  him  on  the  day  named.  The 
petition  set  forth,  with  sufficient  clearness 
and  particularity,  a  cause  of  action,  aad  the 
court  properly  overruled  the  demurrers 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(129  Ga.  296) 
McGARRY  et  al.  t.  SBIZ  et  al. 
(Supreme  Court  of  Georgia.    Aug.  15,  1907.) 

1.  Appeai^— Review— Reoobd—Bhx    or    Ex- 
ceptions. 

Where  an  amendment  to  a  petition  is  of- 
fered and  disallowed  by  the  court,  it  does  not 
constitute  a  part  of  the  record;  and,  in  order 
for  this  court  to  review  the  ruling  of  the  court 
l>elow  in  rejecting  such  offered  amendment,  it 
should  be  set  out  m  the  bill  of  exceptions  or  an- 
nexed thereto  as  an  exhibit  properly  authenti- 
cated. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  3,  Appeal  and  Error,  §  2347.] 

2.  Pbincipai*    and     Surett  —  Contbactob's 
Bond— Liability  of  Subbtt— Pleading. 

The  original  petition  set  forth  no  cause  <^ 
action,  a;id  was  properly  dismissed  on  demurrer. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Mary  McGarry  and  S.  J.  Mc- 
Garry  against  E.  C.  Seiz  and  others.  Judg- 
ment for  defendants,  and  plaintifCs  brhig 
error.    Affipmed. 

Mrs.  Mary  McGarry  and  S.  J.  McGarry 
filed  a  petition  against  B.  C.  Seiz  and  the 
^tna  Indemnity  Company,  alleging  that  Mrs. 
McGarry  was  the  owner  of  a  described  lot 
of  land  and  entered  into  a  contract  with 
Seiz  to  erect  a  dwelling  thereon  for  the  sum 
of  $7,350;  that  pursuant  to  the  contract  Seiz 
gave  twnd,  with  the  MtntL  Indenmity  Com- 
pany as  surety,  in  which  it  was  provided 
that  the  contract  with  Seiz  should  be  car^ 
rled  out  and  completed.  The  penalty  In  the 
bond  was  $8,000.  A  copy  of  the  same  is 
attached  to  the  petition  as  an  exhibit.  It 
is  alleged  that  the  plaintiffs  have  folly  com- 
plied with  all  the  requirements  of  the  con- 
tract and  the  bond.  On  December  20,  1905, 
Randall  Bros.,  materialmen,  filed  a  lien  on 
the  property  against  the  'plaintiffs  and  Seiz 
for  lumber  and  material  famished;  the 
amount  of  the  claim  being  $1,497.72.  The 
claim  of  lien  was  duly  recorded.  On  Aj^rU 
5,  1900,  Randall  Bros,  brought  suit  to  fore^ 
close  their  lien  against  Seiz  and  Mrs.  Mc- 
Garry, which  is  now  pending.  There  being 
doubt  as  to  the  validity  of  the  claim,  the 
plaintiffs  have  interposed  a  defense,  and  re- 
quired Randall  Bros,  to  make  out  their  case. 
The  iBtna  Indemnity  Company  has  been  no- 
tified of  the  claim  of  lien  of  Randall  Bros., 
and  also  informed  that  it  would  be  held  re- 
sponsible for  any  expenses  and  attorney's 
fees  that  would  be  incurred  by  reason  of 
their  neglect  to  pay  the  lien.  Notwithstand- 
ing, the  indemnity  company  has  failed  and 
refused  to  pay.  The  plaintiffs  have,  in  com- 
pliance with  the  terms  of  the  bond,  retained 
the  last  payment  due  the  contractor,  which 
amounts  to  $677,  which  they  are  ready  to 
pay  over  to  wdioever  is  entitied  thereto. 
They  have  requested  the  indemnity  company 
to  give  authority  to  pay  the  same  ov^,  and 
this  has  been  refused.  In  the  event  the 
lien  is  valid,  the  plaintiffs  will  owe  Randall 
Bros.  $820.72,  with  Interest  and  coatk    The 
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indemnity  company  has  been  obstinate  and 
lltlglons»  and  plaintiffs  ask  tbat  they  be 
allowed  to  recover  attorney's  fees  for  the 
prosecution  of  this  suit  The  prayer  is  for 
judgment  against  Seiz  and  the  indemnity 
company  for  the  amount  of  the  lien  claimed 
by  Randall  Bros.,  together  with  all  costs  and 
expenses,  including  attorney's  fees.  The  bond 
exhibited  recites  that  Selz  has  entered  into 
a  contract  with  Mrs.  McGarry  for  the  erec- 
tion of  a  dwelling,  and  the  condition  of  the 
bond  is  that  Seia  shall  faithfully  perform 
his  contract  according  to  its  terms,  cove- 
nants, and  conditions,  except  as  provided  in 
the  bond.  It  is  provided  that  the  indemnity 
company  shall  be  Informed  in  writing  of 
any  act  on  the  part  of  Selz,  his  agents  or  em- 
ployes, which  may  involve  a  loss  for  which 
the  company  would  be  responsible,  immedi- 
ately after  the  act  shall  come  to  the  knowl- 
edge of  Mrs.  McGarry  or  her  duly  author- 
ized representative,  and  that  a  registered 
letter  mailed  to  the  president  of  the  com- 
pany shall  be  the  notice  required.  It  is  also 
provided  that  the  company  shall  not  be  li- 
able on  the  bond  to  any  one  except  Mrs. 
McGarry;  but  it  is  also  agreed  that  she, 
in  estimating  her  damages,  *'may  Include 
the  claims  of  mechanics  and  materialmen 
arising  out  of  the  performance  of  the  con- 
tract," and  paid  by  her,  only  when  the  same 
are,  under  the  laws  of  the  state,  valid  liens 
against  the  property.  It  is  also  provided 
that,  if  any  suit  at  law  or  in  equity  is 
brought  against  the  company  to  recover  on 
the  bond,  "the'  same  must  be  instituted  with- 
in six  months  after  the  completion  of  the 
work  specified  in  the  contract"  Bach  of  the 
defendants  filed  demurrers,  both  general  and 
special.  The  plaintiffs  offered  an  amend- 
ment to  the  petition,  which  the  court  refused 
to  allow.  This  amendment  appears  in  the 
transcript  of  the  record,  but  it  is  not  set 
forth  in  the  bill  of  exceptions,  or  attached 
thereto  as  an  exhibit  The  demurrers  were 
sustained,  and  the  plaintiffs  assigned  error 
upon  the  judgment  disallowing  the  amend- 
ment, as  well  as  upon  the  judgment  sustain- 
ing the  demurrers. 

Thos.  P.  Ck)rrigan,  for  plaintiffs  in  error. 
Dodd  &  Dodd,  for  defendants  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  An  amendment  was  offered  by 
the  plaintiffs  at  the  hearing  of  the  demurrers, 
as  appears  by  a  recital  in  the  order  of  the 
judge  disallowing  the  same.  It  does  not  ap- 
pear, however,  to  have  been  filed.  Under 
such  circumstances  it  did  not  become  a  part 
of  the  record  in  the  case,  and  therefore  can- 
not come  to  this  court  in  the  transcript  of 
the  record  under  the  certificate  of  the  clerk. 
It  should  have  been  embodied  in  the  bill  of 
exceptions,  or  attached  thereto  as  an  exhibit, 
properly  authenticated.  Sibley  v.  Mutual 
Aps'u,  87  Ga.  738,  13  S.  B.  838;  Sayer  v. 
Brown,  119  Ga.  539  (2),  46  S.  B.  649;  In  Mo- 
Call  V.  Herring,  116  Ga.  235,  42  S.  E.  468, 


the  amendment  to  the  plea  had  bPien  duly 
and  regularly  filed,  and  had  therefore  be- 
come a  part  of  the  record,  and  was  properly 
brought  to  this  court  in  the  transcript  of 
the  record  under  the  certificate  of  the  clerk, 
notwithstanding  that,  after  the  same  had 
been  filed,  it  was  stricken  upon  the  ground 
that  it  constituted  no  defense. 

2.  As  we  cannot  consider  the  amendment 
to  the  petition  for  the  reasons  above  referred 
to  the  only  question  to  be  determined  is 
whether  the  original  petition  set  forth  a 
cause  of  action.  The  suit  was  against  the 
prhicipal  and  the  surety  upon  the  bond. 
The  purpose  for  which  the  bond  was  entered 
into  was  to  indemnify  Mrs.  McGarry  against 
loss  growing  out  of  the  failure  on  the  part 
of  the  contractor,  who  was  to  erect  for  her 
the  dwelling,  to  comply  with  the  teannn  and 
stipulations  of  his  contract  While  it  was 
distinctly  provided  tliat  the  surety  should 
not  be  liable  under  the  bond  to  any  one  ex- 
cept Mrs.  McGarry,  the  obligee,  it  was  agreed 
that  Mrs.  McGarry,  in  ascertaining  her  dam- 
ages, might  include  the  claims  of  mechanics 
and  materialmen  paid  by  her,  provided  such 
claims  were  valid  liens  against  the  property 
under  the  law  of  the  state.  It  was  therefore 
necessary,  in  order  to  charge  the  surety  on 
account  of  the  payment  by  her  of  a  claim  of 
a  materialman,  that  it  must  appear  that  she 
had  paid  the  claim,  and  that  the  claim  of 
the  materialman  was,  under  the  law  of  this 
state,  a  valid  lien  upon  the  property.  It  ap- 
pears from  the  allegations  of  the  petition 
that  she  has  not  paid  any  of  the  claim  as- 
serted by  Randall  Bros.  It  is  not  alleged 
that  the  claim  of  Randall  Bros,  is  a  valid 
Hen  under  the  laws  of  this  state.  A  suit  in 
which  she  denies  that  their  claim  is  a  valid 
lien  under  the  laws  of  Georgia  is  now  pend- 
ing. It  does  not  appear,  from  the  petition, 
that  she  has  yet  been  damaged  by  the  claim 
of  lien.    She  has  paid  nothing. 

But  it  is  said  the  bond  also  provides  that 
the  surety  will  not  be  liable  unless  suit  la 
brought  thereon  "within  six  months  after  the 
completion  of  the  work"  provided  for  in  the 
contract,  and  that  the  work  has  been  com- 
pleted, and  that  she  certainly  must  have  the 
right  to  brhig  the  suit  within  six  months, 
notwithstanding  no  payment  has  been  made 
to  the  materialman.  She  has  entered  into 
a  contract  by  which  she  agrees  that  the  sure- 
ty will  not  be  liable  to  her  unless  her  claim 
for  damages  is  asserted  by  suit  within  six 
months  from  the  time  the  work  Is  completed. 
She  has  also  entered  into  a  contract  that  the 
surety  shall  not  be  liable  on  account  of 
claims  of  materialmen  unless  such  claims 
are  valid  liens  under  the  laws  of  the  state. 
She  must  be  held  to  the  terms  of  her  con- 
tract, there  being  nothing  in  the  undertak- 
ings therein  which  would  be  contrary  to  pub- 
lic policy.  The  surety  had  a  right  to  con- 
tract with  her  that  its  liabUity  should  be 
subject  to  reasonable  conditions,  and  the 
conditions  above  referred  to  are  not  in  any 


S68 


58  SOUTHEASTBBN  REPORTBB. 


(Ga. 


dense  unreasonable  as  to  the  character  of  the 
claim  for  which  the  surety  should  be  liable 
or  the  time  in  which  the  suit  should  be 
brought.  See,  in  this  connection,  Massa- 
chusetts Life  Ass'n  t.  Robinson,  104  6a.  272, 
80  S.  B.  918,  42  L.  R.  A.  261,  and  citations. 
In  order  to  hold  the  surety  liable,  she  must 
determine,  at  her  peril,  whether  the  claim  of 
the  materialman  asserted  against  her  con- 
stituted a  valid  lien  under  the  laws  of  this 
state.  If  it  does,  she  may  pay  the  same  and 
bring  suit  for  indemnity  within  six  months 
from  the  time  the  work  is  completed.  If  it 
does  not,  she  may  decline  to  pay  the  same 
and  defend  against  such  claim.  There  is 
nothing  in  the  terms  of  the  contract  which 
either  expressly  or  impliedly  provides  that 
the  validity  of  the  lien  shall  be  first  deter- 
mined by  a  Judgment  of  the  courts.  If  she 
paid  the  claim,  and 'it  thereafter  developed 
that  the  same  was  not  a  valid  lien  under 
the  laws  of  the  State,  there  is  no  liability 
under  the  bond.  If  she  paid  the  claim,  and 
it  was  a  valid  lien  under  the  laws  of  the 
state,  the  surety  would  be  liable,  provided 
the  other  conditions  of  the  bond  are  complied 
with,  and  suit  to  recover  the  amount  so 
paid  is  filed  within  six  months  from  the 
time  that  the  work  is  completed.  The  peti- 
tion set  forth  no  cause  of  action,  and  was 
properly  dismissed  on  demurrer. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(129  Ga.  S29) 

WARRBN  V.  ASH  et  al. 
(Supreme  Court  of  Georgia.    Aug.  15,  1907.) 

1.  Loos  AiTD   Logging—Saub  or  Standing 
TiMBEB— Construction  of  Conveyance. 

The  coDveyance  of  the  timber  from  the 
plaintiffs  to  the  persons  under  whom  the  defend- 
ant claims  passed  an  estate  in  the  growing  trees, 
determinable  upon  the  grantees*  failure  to  cut 
and  remove  the  timber  within  a  reasonable  time, 
not  less  than  five  years. 

2.  Same— Assignment  or  Convetancs. 

A  grantor  who  has  conveyed  timber  to 
another,  to  be  cut  in  a  reasonable  time,  is  not 
concerned  with  the  validity  or  formality  of  ex- 
ecution of  his  grantee's  assignment  of  title 
thereto  to  a  third  person,  made  oef ore  the  gran- 
tee's estate  therein  has  terminated. 

3.  Same— Revesting  or  Title. 

Standing  timber  is  part  of  the  realty;  and 
the  owner  of  the  soil,  who  has  by  deed  conveyed 
the  timber,  is  not  revested  with  the  title  by  a 
mere  verbal  declaration  of  the  owner  of  the  tim- 
ber that  he  surrendered  it  to  the  owner  of  the 
soil.  Such  verbal  declaration  would  not  work 
an  estoppel,  when  the  owner  of  the  soU  had  not 
acted  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Property,  §  4.1 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  R.  P.  Ash  and  others  against  8. 
J.  Warren.  Judgment  for  plaintifte,  and  de- 
fendant brings  error.  Affirmed,  with  dlrec* 
tions. 


The  plaintiffs,  on  June  24,  1904^  sold  ta 
Smith,  Sims  &  Morea,  a  shingle  mill  and  cer- 
tain standing  timber,  and  executed  to  tlie 
purchasers  the  following  instrument:  "Geor- 
gia, Decatur  County.  This  indenture,  made 
and  entered  into  this  29th  day  of  June,  1904* 
between  R.  P.  Ash,  T.  H.  Wilson,  and  Mrs. 
Rosa  Ash,  parties  of  the  first  part,  and  J. 
H.  Sims,  J.  F.  M.  Smith,  and  O.  W.  Morea» 
parties  of  the  second  part,  slioweth:  Thai 
the  said  parties  of  the  first  part  has  this  day 
sold  to  the  parties  of  the  second  part  a  cer- 
tain millhouse  known  as  the  *Ash  shingle 
mill'  and  located  on  lot  of  land  number  192 
in  the  27th  district,  being  one  boiler  and  ea- 
glne,  and  one  shingle  mill,  cut-off  saw,  all 
the  piping  and  other  fixtures  belonging  to 
said  mill,  one  log  cart,  and  four  oxen,  also  all 
the  said  timber  measuring  ten  inches  at  the 
stump  and  upwards,  on  lots  of  land  number 
191,  192,  160  acres  of  lot  No.  169,  all  in  the 
27th  district  of*  said  county  and  state,  for  the 
sum  of  ninete^i  hundred  dollars.  I  have 
taken  their  four  promissory  notes  bearing 
even  date  with  these  presents^  and  due  as 
follows:  One  for  $500.00,  due  October  1st, 
next;  one  for  $500.00,  due  Feby.  1st,  1905; 
one  for  $500.00,  due  May  1st,  1905 ;  one  for 
$400.00,  due  August  1st,  1905— all  said  notes 
bearing  interest  from  date  at  the  rate  of 
eight  per  cent,  per  annum.  It  is  further 
agreed  that  the  notes  given  for  said  prop- 
erty shall  first  go  to  the  payment  of  two 
certain  mortgages  held  by  the  Bainbridge 
State  Bank— one  giv^i  by  R.  P.  Ash,  and  one 
given  by  R.  P.  Ash  and  T.  H.  Wilson.  It 
is  agreed  that  the  parties  of  the  second  part 
is  to  have  a  lease  on  the  mill  site  as  it  now 
stands  for  five  years  from  said  date.  If  the 
said  parties  of  the  second  part  shall  want 
to  use  sawmill  site  longer  than  five  years, 
they  are  to  pay  rent  for  same.  It  is  fur- 
ther agreed  tlrnt  the  parties  of  the  first  part 
transfer  the  contract  to  the  siding  to  the 
parties  of  the  second  part  free  of  charge.  It 
is  further  agreed  that  the  parties  of  the  sec- 
ond part  shall  have  the  right  to  build  roads 
and  trams  for  the  purpose  of  hauling  said 
timber  to  said  mill;  and  it  Is  agreed  to 
the  parties  of  the  second  part  shall  have  the 
right  to  sell  or  transfer  all  of  said  lease 
privileges  to  any  other  parties,  with  all  the 
rights  and  privileges  herein  granted.  [Exe- 
cuted by  the  parties.]*'  The  purchasers  oper- 
ated the  mill  for  two  years  after  their  pur- 
chase, when  they  removed  the  mill  and  sold 
the  houses  erected  on  the  mill  site.  On  Feb- 
ruary la,  1907,  J.  F.  M.  Smith,  one  of  the 
purchasers,  transferred  in  writing  the  fore- 
going timber  lease  to  S.  J.  Warren.  The 
plaintiff's  sought  to  enjoin  Warren  from  cut- 
ting any  of  the  timber  on  the  described  lots 
of  land.  On  the  interlocutory  hearing  the 
plaintiffs  submitted  affidavits  that  one  of  the 
firm  of  Smith,  Sims  &  Morea,  when  he  was 
moving  the  shingle  mill,  stated  to  one  of  the 
plaintiffs  that  be  had  cut  all  of  the  timber 
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conveyed  by  the  lease  and  that  he  8urren« 
dered  the  premises  to  the  plalntlfb.  The  de- 
fendant submitted  the  affidavits  of  every 
member  of  the  firm  denying  that  they  had 
abandoned  the  timber,  or  had  so  stated  to  any 
one.  The  court  granted  an  injunction,  and 
the  defendant  excepted. 

R.  G.  Hartsfield  und  J.  D.  Talbert,  for 
plaintiff  in  error.  Bower  &  Bower,  for  de- 
fendants in  error. 

EVANS,  J.  (after  stating  the  facts  as 
above).  The  transaction  between  the  plain* 
tiffs  and  Smith,  Sims  &  Morea  was  a  sale  of 
a  shingle  mill  and  the  timber  on  certain  de- 
scribed land,  with  certain  privileges  in  aid 
of  a  contemplated  manufacture  of  the  tim- 
ber. The  writing  clearly  reflects  the  inten* 
tion  of  the  parties  to  have  been  that  the 
trees  were  to  be  cut  and  removed  from  the 
land  within  a  reasonable  time  from  the  date 
of  the  conveyance.  Therefore  the  estate 
which  the  purchaser  acquired  in  the  trees 
was  a  fee,  determinable  on  a  failure  to  cut 
and  remove  the  timber  within  a  reasonable 
time.  McRae  v.  Stillwell,  111  Ga.  65,  36  S. 
E.  604,  56  L.  R.  A.  513.  The  plaintiffs  stipu- 
lated in  their  conveyance  that  the  purchas- 
ers of  the  timber  and  mill  should  have  a 
lease  of  the  mill  site  for  five  years,  and  long- 
er if  necessary;  but  they  were  to  pay  a  rea- 
sonable rental  after  five  years.  This  stipu- 
lation affords  a  dear  inference  that  the  par- 
ties estimated  a  reasonable  time  within  which 
to  cut  and  remove  the  timber  would  not  be 
less  than  five  years.  Under  this  conveyance 
the  purchasers  acquired  an  estate  in  the  trees, 
and  not  a  mere  license  to  cut  the  timber  from 
the  land. 

The  grantees,  by  moving  their  mill,  did 
not  forfeit  their  estate  in  such  of  the  trees  as 
were  purchased  that  remained  standing  on 
the  land.  Forfeiture  of  title  to  the  trees 
would  have  resulted  only  from  failure  to  cut 
and  remove  them  within  a  reasonable  time. 
Growing  timber  is  realty,  and  title  to  realty 
is  transferred  by  writing,  and  not  by  parol 
declarations.  The  verbal  statement  of  the 
Xnirchasers,  at  the  time  of  the  removal  of 
their  mill,  that  they  had  abandoned  and  sur- 
rendered their  interests  under  the  lease,  was 
not  effectual  to  revest  the  title  in  the  timl>er. 
Holder  v.  Scarborough,  119  Ga.  256,  46  S.  E. 
93.  Besides,  such  statement  would  not  worlc 
an  estoppel,  when  the  plaintiffs  had  not  acted 
thereon,  or  done  anything  to  their  detriment. 
From  what  passed  between  the  parties,  ac- 
cording to  the  plaintiffs'  version,  there  was 
nothing  said  which  would  afford  an  Inference 
that  the  parties  agreed  that  a  reasonable 
time  had  expired. 

Objection  is  made  that  the  timber  lease 
was  not  legally  assigned  to  the  defendant, 
because  only  one  of  «the  grantees  signed  the 
transfer.  It  did  not  concern  the  plaintiff 
whether  all  of  the  grantees  joined  in  an  as- 
signment of  the  lease  to  the  defendant    At 


the  trial  two  of  the  grantees  testified  that 
previously  to  the  assignment  they  had  sold 
their  interest  to  Smith,  who  assigned  the 
lease  to  the  defendant  The  three  named 
grantees  took  as  tenants  in  common,  and  the 
transfer  was  at  least  effective  to  convey  the 
legal  title  from  the  party  who  signed  it  and 
it  was  immaterial  to  the  plaintiffs  whether 
the  two  grantees  who  did  not  sign  the  trans- 
fer were  legally  bound  thereby.  The  peti- 
tion was  filed  within  five  years  after  the 
plaintiffs'  conveyance.  The  defendant  there- 
fore, was  not  a  trespasser  as  to  the  timber 
covered  by  the  lease;  and  it  is  immaterial 
to  the  plaintiffs  whether  he  was  cutting  the 
timber  as  a  licensee  or  as  a  purchaser  from 
their  grantees.  Morgan  v.  Perlsins,  94  Ga. 
353,  21  S.  B.  574;  Gaston  v.  Gainesville  R. 
Co.,  120  Ga.  516,  4S'S.  E.  188. 

There  was  evidence  submitted  that  the  de- 
fendant was  cutting  timber  of  less  size  than 
that  conveyed  in  the  lease.  As  to  such  tim- 
ber the  defendant  had  no  authority  under  his 
purchase,  or  as  a  licensee  from  the  grantees 
in  the  original  lease.  There  was  also  evi- 
dence that  this  timber  under  10  inches  at  the 
date  of  the  conveyance  was  necessary  to  keep 
up  the  plantation,  and  that  the  trespass  was 
a  continuing  one.  The  judge  did  not  err  in 
enjoining  the  defendant  from  cutting  any 
timber  not  embraced  in  the  original  lease, 
but  did  err  in  enjoining  him  from  cutting 
such  as  was  so  conveyed.  The  Injunction 
should,  therefore,  be  so  modified  as  to  em- 
brace only  the  timber  not  10  Inches  or  above 
at  the  date  of  the  lease. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur. 

(U»  Oa.  295) 
JOINER  V.    STATE. 
(Supreme  Court  of  Georgia.    Aug.  15,  1907.) 

1.  homiciob  —  ingtbuonons  ^  involuntabt 
Manslaughteb. 

When,  in  the  trial  of  a  person  indicted  for 
murder,  there  is  evidence  from  which  the  jury 
can  find  that  the  homicide  resulted  from  a  blow 
inflicted  by  the  accused  with  an  instrument 
which  would  not  ordinarily  produce  death,  and 
with  which  the  accused,  having  hastily  seized 
and  picked  un  the  same,  without  sufficient  prov- 
ocation, struck  and  killed  the  deceased,  it  is  er- 
ror requiring  the  granting  of  a  new  trial  for  the 
jud^  to  fail  to  charge  the  law  relating  to  the 
subject  of  involuntary  manslaughter  in  the  com- 
mission of  an  unlawful  act.  Farmer  v.  State, 
112  Ga.  80,  37  S.  E.  120 ;  Jordan  v.  State,  124 
Ga.  780,  53  a  E.  331;  Dorsey  v.  State,  126 
Ga.  633,  55  S.  E.  479. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  658.] 

2.  Sams— Wbit  or  Ebbor— Habicless  Ebbob— 
Ebboneous  Instbuctions. 

Under  the  evidence  as  it  appears  in  the 
record,  a  charge  upon  the  subject  of  voluntary 
manslaughter  should  not  have  been  given;  but 
inasmuch  as  the  jury  did  not  convict  the  de- 
fendant of  that  grade  of  homicide,  but  returned 
a  verdict  finding  him  guilty  of  the  offense  of 
murder,  the  error  of  the  court  In  charging  the 
jury  upon  the  subject  of  voluntary  manslaugh- 
ter was  necessarily  harmless  to  the  accused,  and 
constitutes   no  ground   for  a   reversal   of   the 
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Judgment  of  the  court  below.    Joiner  v.  State, 
105  Ga.  646,  31  S.  B.  550. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  %  720.] 

8.  CBIinNAL  Law— IN8TBU0TI0N8. 

It  was  not  error  leqniring  ttie  granting  of 
a  new  trial  for  the  court  to  fail  to  instruct  the 
Jurv  '*as  to  their  duty  to  reconcile  the  evidence, 
if  in  their  power  to  do  so,  and  the  rule  of  law 
applicable  to  the  reconciling  of  evidence,  and  to 
their  power  as  to  believing  the  witnesses  or  dis- 
believing them  in  cases  where  the  evidence  was 
irreconcilable" :  no  written  request  having  been 
made  for  a  charge  upon  that  subject,  and  it 
appearing  that  the  judge  charged  the  jury  that 
they  were  "the  sole  and  exclusive  judges  of  the 
evidence  in  the  case." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  14,  Criminal  Law,  S  2007.] 

4.  Saub. 

No  material  error,  other  than  that  dealt 
with  in  the  first  headnote,>iB  made  to  appear  in 
any  of  the  grounds  of  tne  motion  for  a  new 
trUl. 
(Syllabus  by  the  Cooct) 

Error  from  Superior  Coart,  Dodge  Oonnty; 
J.  H.  Martin,  Judge. 

Pete  Joiner  was  convicted  of  murder,  and 
he  brings  error.    Reversed. 

D.  M.  Roberts  &  Son,  C.  W.  GriflOn,  and 
W.  M.  Morrison,  for  plaintiff  in  error.  B.  D. 
Graham,  Sol.  Gen.,  and  Jno.  C.  Hart,  Atty. 
Gen.,  for  the  State. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(129  Ga.  290) 

CORDBLB  SASH,  DOOR  ft  LUMBER  CO. 

V.  WILSON  LUMBER  CO. 
(Supreme  Court  of  Georgia.    Aug.  14,  1007.) 

1.  Ebbob,    Wbit   OF— Recobd— Pbesbntatiok 

AND  RbSEBVATION  OF  GBOUNDB  OF  REVIEW. 

A  ground  of  a  motion  for  a  new  trial,  aft- 
signing  error  upon  the  admission  of  documen- 
tary evidence,  will  not  be  considered,  unless  the 
evidence  objected  to  be  set  forth,  either  literally 
or  in  substance,  in  the  motion  itself,  or  at- 
tached thereto  as  an  exhibit.  A  mere  reference 
in  the  motion  to  another  part  of  the  record 
where  the  evidence  may  be  found  will  not  suffice. 
Hicks  V.  Webb,  127  Ga.  170,  56  S.  B.  307.  In 
the  present  case  error  is  assigned  upon  the  ad- 
mission in  evidence  of  an  original  amendment, 
with  an  exhibit  attached  thereto,  filed  by  the 
defendant  to  an  answer  in  a  former  suit  between 
the  same  parties.  In  the  motion  for  a  new  trial 
the  evidence  is  referred  to  as  follows:  "Said 
amendment  beinj;  incorporated  in  the  brief  of 
evidence  in  full,  and  forming  pages  6-A  B-B, 
6-C,  G-D,  6-B,  6-F,  6-G,  of  said  evidence.'* 
The  substance  of  the  amendment  is  properly  set 
forth :  but  the  only  reference  to  the  exhibit  is: 
"Exhibit  A,  a  checking  of  certain  lumber  by  Mr. 
Wilder."  What  was  contained  in  the  body  of 
the  amendment  tended  to  sustain  the  defendant's 
answer  in  the  present  case,  and  was,  therefore, 
not  hurtful  to  defendant.  The  only  harm  that 
could  j^ossibly  result  to  the  defendant  from  the 
admission  of  the  evidence  came  from  the  ex- 
hibit, which  was  merely  referred  to  as  stated 
above. 

2.  Tbial— iNSTBUCTioNS— Matteb  Not  With- 
iN  Issues. 

Instructions  of  the  court  to  the  jury  should 
be  confined  to  the  issues  made  by  the  pleadings 
in  the  case.  Martin  v.  Nichols,  127  Ga.  705, 
56  S.  E.  985.    Therefore  a  failure  of  the  court 


In  its  charge  to  present  to  tbe  Jnry^a  oontenr 
tion  of  one  of  the  parties  not  pertinent  to  any 
issue  made  by  the  pleadings  is  not  cause  for 
a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S  587.] 

8.  Same. 

Mere  failure  of  the  court,  in  instructing 
the  jury,  to  give  the  definitions  of  such  words 
as  "delivery'*^  and  "delivered,"  is  not  cause 
for  a  new  trial.  Holmes  v.  Glisby,  121  Ga.  241 
(7),  48  S.  B.  934,  104  Am.  St.  Rep.  103. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S  489.] 

4.  Ebbob,  Wbit  of— Detebmhi ation  and  Dis- 
position o7  Cause— Revsbsal  on  Condi- 
tion. 

Plaintiff's  petition  alleged  that  the  property 
for  the  value  of  which  the  action  was  brought 
was  converted  by  defendant  on  April  14,  1902. 
The  evidence  tended  to  support  this  allegation. 
The  case  was  tried  September  18,  1906,  and  the 
verdict  in  behalf  of  the  plaintifl  was  for  a  siven 
sum,  with  4^  years'  interest  thereon.  Held, 
that  there  was  no  evidence  to  autfaiorize  a  ver- 
dict finding  interest  for  more  than  4  years,  5 
months,  and  4  days;  and  a  new  trial  is  or- 
dered, unless  the  defendant  in  error,  within  10 
days  after  the  filing  of  the  remittitur,  shall 
write  off  from  the  amount  of  interest  as  found 
in  the  verdict -an  amount  equal  to  the  interest 
on  the  principal  sum  found  in  the  verdict  for 
1  month  and  4  days  at  7  per  cent,  per  annum. 
In  the  event  this  is  done,  a  new  trial  is  refused. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  4467.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Crisp  County; 
Z.  A  Littlejohn,  Judge. 

Action  between  the  Cordele  Sash,  Door  & 
Lumb^  Company  and  the  Wilson  Lumber 
Company.  From  the  Judgment,  the  Cordele 
Sash,  Door  &  Lumber  Company  brings  error. 
Affirmed,  on  condition. 

Hill  &  Royal,  for  plaintiff  in  error.  W.  H. 
Dorris  and  Whipple  &  McKenzle,  for  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  affirmed,  on  condl- 
tion.    All  the  Justices  concur. 


(129  Oa.  342) 
McDonald  v.  SOWELL^  SherlfC 
(Supreme  Court  of  Georgia.    Aug.  12,   1907.) 

Sheriffs  and  Constables  ^  Collbgtior  of 
Illegal  Fine— Recovery  by  Rule. 

A  fine  paid  by  one  who  was  convicted  wi- 
der an  indictment  which  was  void^  for  the  rea- 
son that  it  charged  no  offense  against  the  laws 
of  the  state,  cannot  be  recovered  by  rule  against 
the  sheriff  who  collected  the  same. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Henry  County; 
E.  J.  Reagan,  Judge. 

Action  by  C.  D.  McDonald  against  A.  C. 
Sowell,  sheriff.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

McDonald  filed  a  petition  against  Sowell, 
as  sheriff,  alleging  that  the  petitioner  was 
tried  on  an  indictment  charging  him  with  a 
misdemeaAor;  that  the  indictment  contained 
two  counts ;  that  in  one  count  lie  was  charg- 
ed with  selling  liquor  without  a  license  and 
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in  the  other  with  taking  orders  for  the  sale 
of  liquor  in  territory  where  the  sale  of  liqnor 
was  prohibited  by  law ;  that  at  the  trial  the 
Jury  rendered  a  verdict  of  guilty  on  the  sec- 
ond count,  and  petitioner  was  sentenced  to 
pay  a  fine  of  $200 ;  that  he  paid  this  sum  to 
the  sheriff  "against  his  will,  and  only  be- 
cause he  was  compelled  to  do  so"  under  the 
sentence  of  the  court ;  and  that  the  court  had 
no  Jurisdiction  to  try  the  petitioner,  for  the 
reason  that  the  acts  charged  in  the  second 
count  constituted  no  offense  under  the  laws 
of  this  state.  The  petition  then  set  forth 
various  reasons  why  certain  laws  regulating 
the  sale  of  liquor  in  the  county  where  the  in- 
dictment was  found,  and  certain  ordinances 
of  the  town  In  which  the  order  was  taken, 
were  invalid,  as  being  in  contravention  of  a 
named  paragraph  of  the  Constitution  of  this 
state.  The  prayer  was  for  a  rule  against  the 
sheriff,  requiring  him  to  show  cause  why  he 
should  not  pay  to  petitioner  the  sum  paid  by 
him  as  a  fine.  Upon  this  petition  the  Judge 
granted  a  rule  nisi.  Amendments  to  the  pe- 
tition were  filed,  alleging  that  the  sheriff 
collected  the  fine  as  an  officer  of  the  court, 
and  that  no  question  was  raised  ai  the  trial 
as  to  the  constitutionality  of  the  acts  and  or^ 
dlnances  referred  to  In  the  petition.  By  de- 
murrer it  was  set  up  that  the  sheriff  was  not 
subject  to  rule  under  the  circumstances  set 
out  in  the  petition,  and  that  the  petition  set 
forth  no  cause  of  action.  The  demurrer  was 
sustained,  and  the  petitioner  excepted. 

6.  W.  Bryan,  for  plaintiff  in  error.  O.  H. 
B.  Bioodworth  and  W.  P.  Bloodworth,  for  de- 
fendant in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  If  the  acts  charged  in  an  Indictment 
constitute  no  offense  under  the  laws  of  the 
state,  the  Judgment  may  be  arrested  upon  a 
motion  made  during  the  term  at  which  the 
verdict  was  rendered,  or  the  prisoner  may  be 
discharged  upon  a  writ  of  habeas  corpus,  pro- 
vided no  question  as  to  the  validity  of  the  in- 
dictment was  adjudicated  at  the  trial.  Mc- 
Donald V.  State,  126  6a.  536,  55  S.  E.  235, 
and  citations.  The  verdict  and  Judgment  In 
such  a  case  is  an  absolute  nullity.  If,  under 
such  a  Judgment,  a  person  Is  imprisoned,  the 
imprisonment  is  unlawful,  and  he  is  entitled 
to  a  discharge,  which  will  be  granted  by  an 
appeal  to  any  court  having  authority  to  issue 
the  writ  of  habeas  corpus.  The  person  who 
holds  him  in  custody  is  a  wrongdoer.  Good 
faith  on  the  part  of  the  officer  may  protect 
him  from  an  action  or  an  indictment  for 
false  imprisonment  Civ.  Code  1895,  §  3852 ; 
Blocker  v.  Clark,  126  Ga.  489,  54  S.  B.  1022, 
7  li.  R.  A.  (N.  S.)  268.  But  his  act  is  none 
the  less  wrongful;  and,  when  the  officer  Is 
called  in  question  in  reference  thereto,  he 
must  show  circumstances  which  would  indi- 
cate good  faith  on  his  part.  If  the  sentence 
of  the  court  is  such  as  to  require  the  payment 
of  a  fine,  and  the  indictment  upon  which  the 


s^itence  is  based  Is  void,  the  sentence  confers 
no  authority  upon  the  officer  to  demand  the 
payment  of  the  fine.  If  he  collects  the  fine, 
he  does  not  do  so  as  an  officer  of  the  court 
He  is  as  much  a  wrongdoer  in  collecting  the 
fine  as  he  would  be  in  imprisoning  a  person 
convicted,  if  the  sentence  of  the  court  called 
for  imprisonment  He  does  not  collect  the 
fine  by  virtue  of  his  office,  although  it  may  be 
that  he  collects  it  under  color  of  his  office, 
for  the  reason  that  there  Is  no  law  authoriz- 
ing or  empowering  him  to  collect  the  fine  un- 
der such  circumstances. 

Sheriffs  are  subject  to  rule  for  contempt 
only  in  reference  to  matters  connected  with 
the  discharge  of  those  duties  which  the  law 
imposes  upon  them  in  their  official  capacity. 
They  are  liable  to  be  ruled  for  money  which 
"they  may  have  collected  by  virtue  of  their 
office."  Civ.  Code  1895,  H  4770,  4771.  The 
harsh  and  summary  remedy  of  rule  for  con- 
tempt, which  may  be  followed  by  imprison- 
ment or  other  penalties,  is  allowed  only  in 
those  cases  where  the  sheriff  has  failed  to 
discharge  some  official  duty  which  the  law 
imposes  upon  him.  If  the  individual  who  is 
sheriff  does  an  act  which  the  law  does  not 
authorise  him  as  an  officer  to  perform,  and 
as  a  consequence  of  the  act  another  is  in- 
jured, the  sheriff  is  liable  in  an  appropriate 
action  brought  against  him  as  an  individual, 
but  is  generally  not  amenable  to  the  penalties 
which  are  imposed  upon  him  for  acts  per- 
formed in  his  official  character.  We  do  not 
think,  where  a  sheriff  collects  money  under 
a  void  process,  that  he  is  liable  to  rule  at 
the  instance  of  the  party  from  whom  he  col- 
lected it,  although  he  may  be,  In  some  in- 
stances, liable  as  an  individual,  and  possibly 
upon  his  official  bond.  See,  In  this  connec- 
tion, Pol.  Code  1895,  S  256,  par.  4.  This  view 
does  not  conflict  with  the  ruling  in  Matter 
of  Flournoy,  1  Ga.  606.  In  that  case  the  ac- 
cused had  been  convicted  upon  a  valid  in- 
dictment and  a  fine  had  been. imposed  and 
collected  by  the  Attorney  General.  The  At- 
torney General  had  not  appropriated  it  in 
the  manner  prescribed  by  law  before  a  par- 
don was  granted.  It  was  held  that  the  effect 
of  the  pardon  was  to  remit  the  fine,  and  that 
the  accused  could,  by  rule  against  the  Attor- 
ney General,  recover  the  amount  in  his 
hands.  In  that  case  the  Attorney  General 
had  collected  the  fine  under  authority  of  law, 
by  virtue  of  his  office.  The  ^ect  of  the  par- 
don was  to  restore  it  to  <tlhe  accused.  The 
case  of  Parrot  v.  Wilson,  51  Ga.  255,  is  to 
be  distinguished  upon  similar  reasons. 

Whether  the  petitioner  could.  In  an  ac- 
tion at  law  against  the  sheriff  as  an  individ- 
ual, recover  the  amount  of  the  fine  paid,  Is 
a  question  not  involved  in  the  present  case, 
and  which  we  will  not  now  undertake  to 
determine.  The  solution  of  this  question 
would  depend,  to  a  large  extent  as  to  wheth- 
er the  payment  of  the  fine  under  the  circum- 
stances was  voluntary  within  the  meaning 
of  Civ.  Code  1895,  S  8723.    That  section  de- 
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Clares  that  the  payment  of  taxes  and  oth- 
er claims,  made  through  Ignorance  of  the 
law,  where  the  facts  are  all  known,  and 
there  is  no  misplaced  confidence,  and  no 
artifice,  deception,  or  fraudulent  practice 
used  by  the  other  party,  is  deemed  volun- 
tary, and  cannot  be  recovered  back,  unless 
made  under  an  urgent  and  immediate  neces- 
sity therefor,  or  to  release  person  or  property 
from  detention,  or  to  prevent  an  hnm^iate 
seizure  of  person  or  property.  It  may  be  that 
the  payment  of  a  fine  under  the  circumstan- 
ces indicated  in  the  petition  would  be  mere- 
ly a  payment  under  a  mistake  of  law;  and 
there  are  authorities  which  hold  that,  where 
this  is  the  case,  the  fine  cannot  be  recovered. 
39  Cyc.  558.  In  Bailey  v.  Paullina,  69  Iowa, 
463,  29  N.  W.  418,  It  was  held  that  where  a 
party  was  convicted  under  a  void  ordinance, 
and  paid  the  fine  without  protest  under  the 
belief  that  the  Judgment  was  valid,  the  fine 
could  not  be  recovered,  even  though  he  was 
in  custody  at  the  time  he  paid  the  samei  See, 
also,  Houtz  V.  Board  of  Oomm.,  11  Wyo.  152, 
70  Pac.  840. 

We  have  not  undertaken  to  pass  upon  the 
question  as  to  whether  the  laws  attacked  in 
the  petition  are  invalid  for  the  reasons  there- 
in set  forth.  For  the  purposes  of  this  case, 
we  have  .dealt  with  the  Judgment  as  if  It 
were  void. 

Judgment  afilrmed.  All  the  Justices  con- 
cur. 


(129  Ga.  377) 

COBB  V.  WRIGHTSVILLB  &  T.  R.  CO. 
(Supreme  Court  of  Georgia.    Oct  8,   1907.) 

1.  Deed— CoNSTBUonow— Natctbb  op  Estate. 

Where  the  granting  clause  of  a  deed  set  out 
a  grant  to  a  woman,  **her  heirs  and  assigns," 
and  the  habendum  clause  was  *'to  have  and  to 
hold  ♦  •  ♦  unto  the  said  [woman],  her  heirs 
and  assigns,  forever,  in  fee  simple,  and  after 
her  death  to  such  child  or  children  as  she  may 
have  by  [a  named  man],  share  and  share  alike,^' 
such  deed  created  a  life  estate  in  the  woman, 
with  remainder  to  such  diildren  as  she  might 
have  by  the  man  named. 

2.  llmftation    op    actions  —  accbttaii    op 
Cause  op  Action— Tbespabs. 

Where,  in  an  action  of  trespass,  it  was 
alleged  that  a  railroad  company  wrongfully  took 
a  strip  of  land  belonging  to  the  plaintiff,  con- 
structed their  railroad  on  it,  and  held  it  as  a 
right  of  way,  and  that  such  right  of  way  di- 
vided the  plaintifiTs  land  into  two  parts  and 
thus  lessened  its  value,  this  was  a  complete  act 
of  trespass  of  a  permanent  nature,  causing  at 
onc^  all  the  damage  both  from  the  taking  of  the 
strip  and  from  the  dividing  of  the  other  land 
of  the  plaintiff  into  two  parts,  and  the  statute 
of  limitations  began  to  run  against  the  action 
from  the  time  when  the  land  was  taken  and  the 
road  constructed.  If  the  plaintiff  was  a  minor, 
it  was  suspended  until  her  arrival  at  the  age 
of  21  years. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  303,  30i,  390- 
39o.J 

8.  Trespass— Recovebt  of  Mesne  Profits. 

This  is  not  an  action  to  recover  land,  with 
mesne  profits,  which  are  recoverable  in  one  ac- 
tion under  the  law  of  this  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOL  46,  Trespass,  §  140.] 


4.  Same— PuBADiNCh-RiGHT  op  Action. 

Where  a  woman  claimed  the  land  involved 
in  the  salt  as  remainderman  under  the  deed 
set  out  in  the  first  note  above,  and  alleged  that 
she  was  the  daughter  of  the  woman  named  as 
grantee  for  life,  but  failed  to  allege  that  she  was 
the  daughter  of  the  man  whose  children  the^  re- 
maindermen were  also  to  be,  she  set  out  no  right 
to  recover  for  trespass  upon  the  land,  and  her 
petition  was  demurrable. 
(Syllabus  by  the  Conrt) 

Error  from  Superior  Conrt,  Johnson  Oonn- 
ty;   B.  T.  Rawlings,  Jndge. 

Action  by  Zenorah  Cobb  against  the 
Wrightsville  &  TenniUe  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Mrs.  Cobb  brought  suit  against  the 
Wrightsville  &  Tennille  Railroad  Company, 
alleging  as  follows:  The  defendant  has  In- 
jured and  damaged  her  in  the  sum  of  $2,000. 
She  is  the  owner  of  certain  described  land. 
Without  her  knowledge  or  consent,  about 
the  year  1885,  the  defendant  took  posseesion 
of  a  strip  of  land  extending  across  her  tract, 
constructed  its  railroad  thereon,  and  has  con- 
tinuously used  and  occupied  it  since  as  a 
right  of  way,  and  is  now  in  possession  of 
such  strip  of  land,  120  feet  wide  by  1,125 
yards  long.  This  strip  is  of  the  value  <^ 
$500,  and  of  the  yearly  value  for  use  of 
$100.  The  construction  of  the  railroad  over 
her  land  injured  and  damaged  it  in  the  sum 
of  $500,  by  cutting  it  up  in  "ill  shape  and 
otherwise  destroying  the  value  of  said  land.** 
Plaintiff's  title  arose  under  a  deed  which 
conveyed  the  land  to  her  mother  for  life, 
with  remainder  to  her.  The  life  tenant 
Mary  A.  Crawford,  died  In  1884.  Plaintiff 
was  bom  in  1878,  and  is  now  25  years  of 
age.  Since  the  company  illegally  took  pos- 
session of  the  land  she  has  liad  no  repre- 
sentative who  was  authorized  to  grant  to 
the  defendant  authority  to  construct  a  rail- 
road over  it,  and  therefore  the  construction 
and  possession  was  illegal  and  a  trespass, 
and  it  has  so  continued.  She  prayed  dam- 
ages against  the  defendant  for  illegal  oc- 
cupancy of  the  land,  for  its  yearly  value  for 
19  years,  for  the  damage  to  her  other  land, 
for  the  value  of  the  land  so  occupied,  and 
for  such  other  and  further  relief  as  the 
exigencies  of  this  cause  may  demand.  At- 
tached to  the  petition  as  an  exhibit,  setting 
out  the  plaintiff's  title,  was  a  deed  dated 
December  17,  1881.  In  it  William  T.  Craw- 
ford was  named  as  the  party  of  the  first 
part  and  Mary  A.  Crawford  as  the  party  of 
the  second  part  The  consideration  express- 
ed was  $61.  The  granting  clause  was:  "Un- 
to said  Mary  A.  Crawford,  her  heirs  and  as- 
signs." The  habendum  clause  was  as  fol- 
lows: "To  have  and  to  hold  the  aforesaid 
bargained  premises  unto  the  said  Mary  A. 
Crawford,  her  heirs  and  assigns,  forever,  in 
fee  simple,  and  after  her  death  to  such  child 
or  children  as  she  may  have  by  the  said 
W.  T.  Crawford,  share  and  share  alike.  And 
the  said  William  T.  Crawford  to  the  same 
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will»  and  his  heirs,  executors,  and  admin- 
istrators shall,  the  said  property  to  the  said 
Mary  A.  Crawford,  her  heirs,  executors,  and 
administrators,  forever  warrant  and  defend 
against  the  lawful  claim  or  claims  of  all  per- 
sons whatsoever."  The  defendant  demurred 
to  the  petition  ,on  the  ground  that  it  set 
forth  no  cause  of  action;  that  it  showed 
no  title  or  interest  in  the  plaintiff,  under 
the  allegations  and  exhibit  attached,  but 
under  the  deed  the  title  was  in  Mary  A. 
Crawford;  that  the  action  was  barred  by 
the  statute  of  limitations,  not  having  been 
filed  within  four  years  of  the  alleged  tres- 
pass, or  within  four  years  after  the  removal 
of  plaintiff's  disabilities;  that  any  cause  of 
action  for  illegal  occupancy  would  be  barred 
in  four  years;  that  the  petition  set  up 
distinct  and  Inconsistent  causes  of  action, 
which  could  not  be  joined,  and  also  incon- 
sistent prayers,  and  that  the  prayers  seek  to 
recover  twice  for  the  same  alleged  injury. 
The  demurrer  was  sustained  and  plaintiff 
excepted. 

W.  R.  Daley,  T.  L.  Griner,  and  J.  S.  Adams, 
for  plaintiff  in  error.  Dal^  &  Bussey,  for 
defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1.  Since  the  adoption  of  the  orig- 
inal Code,  taking  effect  in  1863,  the  strictness 
of  the  old  rule  as  to  repugnant  clauses  in  a 
deed  has  been  much  modified.  Substance, 
rather  than  technical  nicety  in  the  location 
of  clauses,  is  controlling.  The  intention  of 
the  parties  is  the  cardinal  rule  of  construc- 
tion. If  it  be  clear,  and  sufficient  words  be 
used  to  arrive  at  the  intuition,  and  it  con- 
travenes no  rule  of  law,  it  is  to  be  enforced, 
and  is  not  to  be  sacrificed  to  arbitrary  rules 
of  construction.  Civ.  Code  1885,  S  3673.  *'If 
two  clauses  in  a  deed  be  utterly  inconsistent, 
the  former  must  prevail,  but  the  intention  of 
the  parties,  from  the  wihole  instrument, 
should,  if  possible,  be  ascertained  and  carried 
Into  effect"  Civ.  Code  1895,  S  3607.  The 
modem  trend  of  decisions  is  in  this  direction. 
13  Qyc.  618.  Here  the  granting  clause  of 
the  deed  wa«  to  ''Mary  A.  Crawford,  her 
heirs  and  assigns."  The  habendum  clause 
was  "to  have  and  to  hold  ♦  ♦  ♦  unto  the 
said  Mary  A.  Crawford,  her  heirs  and  as- 
signs, forever,  in  fee  simple,  and  aifter  her 
death  to  such  child  or  children  as  she  may 
have  by  the  said  W.  T.  Crawford,  share 
and  share  alike."  Construing  the  whole 
deed  together,  we  think  it  was  clearly  the 
intention  of  the  maker  to  create  a  life  es- 
tate in  Mary  A«  Crawford,  with  remaindw 
to  such  child  or  diildren  as  she  might  have 
by  W.  T.  Crawford.  Thurmond  v.  Thur^ 
mond,  88  Oa.  182,  14  S.  B.  198;  Rollins  v. 
Davis,  96  Qa.  107,  28  S.  E.  892 ;  Henderson 
T.  Sawyer,  99  6a.  234,  25  &  B.  312;  Huie 
T.  McDanlel,  105  Ga.  319,  31  S.  B.  189;  Col- 
linsville  Granite  Co.  v.  PhlUips,  123  Ga. 
BSD  (6),  838»  51  S.  B.  666. 


2,  8.  ''A  nuisance,  permanent  and  contin- 
uing in  its  character,  the  destruction  or  dam- 
age beihg  at  once  complete  upon  the  com- 
pletion of  the  act  by  which  the  nuisance  is 
created,  gives  but  one  right  of  action,  whidti 
accrues  immediately  upon  the  creation  of 
the  nuisance  and  against  which  the  statute 
of  limitations  begins,  from  that  time,  to 
run.  •  •  •  Where  a  nuisance  is  not  per- 
manent in  Its  character,  but  is  one  which 
can  and  should  be  abated  by  the  person 
erecting  or  maintaining  it,  every  continuance 
of  the  nuisance  is  a  fresh  nuisance,  for 
which  a  fresh  action  will  lie."  City  Coun- 
cil of  Augusta  V.  Lombard,  101  Ga.  727, 
28  ^  B.  994,  and  cases  cited;  Parks  v. 
Ingram,  22  N.  H.  283,  55  Am.  Dec  153. 
Where  a  structure,  though  permanent  in 
character,  is  not  necessarily  and  of  itself  a 
permanent  and  continuing  nuisance,  but  be- 
comes eo  in  consequence  of  some  superven- 
ing cause,  which  produces  special  injury  at 
different  periods,  separate  actions  may  be 
brought,  and  the  statute  of  limitations  be- 
gins to  run  when  the  special  Injury  is  occa- 
sioned. Lombard's  Case,  supra.  Here  the 
taking  of  a  right  of  way  and  the  construct- 
ing of  a  railroad  was  a  complete  act,  per- 
manent in  its  nature.  If  the  taking  was  a 
trespass,  the  loss  of  the  value  of  the  land 
to  the  true  owner  then  occurred,  and,  if  the 
construction  of  the  railroad  through  the 
plaintiff's  land  damaged  Its  value  by  divid- 
ing it  into  two  parts,  the  damage  was  then 
consummated  and  complete.  The  cause  of 
action  then  arose  to  the  plaintiff,  and  the 
statute  of  limitations  then  began  to  run 
against  her.  If  she  was  then  a  minor,  it 
was  suspended  during  hev  minority.  Ac- 
tions for  trespass  upon  or  damage  to  realty 
shall  be  brought  within  four  years  after  the 
right  of  action  accrues.  Civ.  Code  1895,  § 
389a  It  is  evident  that  the  plaintiff  was 
barred  from  suing  for  the  damage  arising 
from  taking  the  land  alleged  to  be  hers,  and 
from  the  dividing  of  her  other  land  into  two 
parts  by  the  ccmstruction  of  a  railway. 

It  is  contended  that  the  retention  of  pos- 
session by  the  defendant  constituted  a  con- 
tinuing trespass,  and  that  the  statute  did  not 
run.  "Damages  for  a  continuing  trespass 
are  limited  to  those  which  have  occurred  be- 
fore action  is  commenced.  Subsequent  dam- 
ages flowing  from  a  continuance  of  the  tres- 
pass give  a  new  cause  of  action."  Civ.  Code 
1895,  S  3884.  But,  as  already  shown,  this 
was  not  a  continuing  trespass  or  nuisance, 
which  should  be  stopped  or  abated,  but  a 
complete  and  perfect  act,  permanent  in  its 
nature,  from  which  apparently  all  the  dam- 
age alleged  to  the  plaintUTs  property  which 
ever  would  happen  had  already  occurred.  It 
was  not  alleged  that  from  the  iteration  of 
the  road  any  additional  damages  had  result- 
ed, or  that  there  was  a  continuous,  progres- 
sive, or  added  injury.  Danielly  v.  Cheeves, 
94  Ga.  263  (3),  21  S.  B.  524.  This  is  not  an 
action  of  ejectment*  with  an  added  prayer 
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for  mesne  profits,  which,  under  our  Code,  are 
recoverable  by  a  plaintiff  in  ejectment  in 
that  action,  and  not  by  a  separate  suit  Civ. 
Code  1895,  §S  4997,  499&  E)ven  if  a  separate 
action  could  liave  been  brought,  on  the  ground 
that  the  unlawful  retention  of  possession  of 
the  strip  had  deprived  the  plaintiff  of  its  use 
during  the  four  years  last  past,  and  caused 
a  continuing  injury  to  the  remainder  of  the 
land,  certain  It  is  that  a  plaintiff  cannot  re- 
cover both  for  the  entire  value  of  the  strip 
of  land  talcen  and  also  for  the  loss  of  its  use, 
nor  for  the  entire  depreciation  in  value  of  the 
rest  of  the  land,  and  also  its  depreciation  for 
four  years. 

4.  The  deed  under  which  the  plaintiff 
claimed  title  created  a  life  estate  in  Mary  A. 
Crawford,  with  remainder  to  such  child  or 
children  as  she  might  have  by  W.  T.  Craw- 
ford, share  and  share  alike.  The  plaintiff 
alleged  that  she  was  the  daughter  of  Mary 
A.  Crawford,  but  did  not  allege  that  she  was 
the  daughter  of  W.  T.  Crawford.  She  thus 
failed  to  show  that  she  was  entitled  to  bring 
the  action.  The  demurrer  was  properly  sus- 
tabled. 

Judgment  aflSrmed.  All  the  Justices  con- 
cur, except  EVANS,  J.,  disqualified. 


(129  Qa.  Z41) 

GEORGIA  GRANITE  R.  CO.  v.  VENABLB 

et  al. 

(Supreme  Court  of  Georgia.    Aug.  16,  1907.) 

1.  Eminent  Domain— Pboceedings  to  Con- 
demn—Appeai/—Waiveb  OP  Ibbequlabities. 

Wliere  it  wa«  claimed  that  there  were  cer- 
tain irregularities  In  a  proceeding  by  a  railroad 
company  to  condemn  property  lor  a  right  of 
way,  but  the  parties  agreed  to  waive  them  and 
proceed  with  the  assessment,  which  was  done, 
on  appeal  from  the  award  of  the  assessors  to  the 
superior  court  it  was  error  to  dismiss  the  pro- 
ceedings on  motion  on  account  of  such  irregu- 
larities, although  it  was  also  agreed  that  any 
question  might  be  raised  on  the  appeal  trial 
which  might  have  l>een  made  before  the  asses- 
sors. 

2.  Same— TmLE  ob  Rights  Acquibed. 
Although   in  such  a  nroceeding   the   notice 

stated  that  it  was  desirea  to  condemn  a  right 
of  way,  with  the  fee  simple  in  the  land,  the 
statute  would  attach  to  such  proceeding  the  re- 
striction that  the  company  would  only  acquire 
such  an  interest  as  would  be  necessary  for  the 
exercise  of  the  franchise  and  the  conduct  of  the 
business,  with  a  reversion  to  the  owners,  their 
heirs  and  assigns,  if  the  property  should  cease 
to  be  used  for  conducting  the  business. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  §  836.] 

8.  Same— Amendment  of  Notice. 

If  the  notice  stated  that  it  was  desired  to 
condemn  a  fee-simple  estate  in  the  land,  ui)on 
appeal  an  amendment  could  be  made  stating 
that  it  was  a  proceeding  under  the  statute,  and 
that  it  was  really  desired  to  acquire  by  condem- 
nation such  interest  as  the  statute  authorized, 
reciting  it. 

4.  Same— Awabd  of  Assessobs— Amendment. 
The  award  of  the  assessors  could  not  be 
amended  by  mere  act  of  one  of  the  parties.  If 
amendable  at  all,  it  could  only  be  done  by  the 
asRossors  themselves,  by  permission  of  the  court. 
[Ed.  Note.— For  cases  in  point,  sea  Gent  Dig. 
vol.  18^  Eminent  Domain,  i  003.] 


6.  Same.    - 

It  was  unnecessary  to  amend  the  assess- 
ment in  the  respect  indicated  above,  after  ap- 
peal from  it 

Q.  Same. 

It  was  also  competent  to  amend  by  alleging 
that  after  the  assessment  the  companv  had  ten- 
dered, and  the  landowners  received  the  amount 
of  the  award.  Under  the  statute  this  did  not 
prevent  the  appeal,  but  waived  any  mere  ix^ 
regularity  in  toe  notice  or  the  assessment 

7.  Same. 

Where  the  notice  recited  previous  nego- 
tiations for  a  fee-simple  interest  in  the  land 
sought  to  be  condemned  as  a  right  of  way,  an 
amendment  could  be  made,  on  appeal  to  the 
superior  court  reciting  that  negotiations  bad 
been  attempted  to  obtain  a  right  of  way  only, 
and  that  the  owners  had  refused  to  negotiate 
at  all. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  De  Ealb  Goon^ 
ty;  li.  S.  Roan,  Judge. 

Condemnation  proceedings  by  the  Georgia 
Granite  Bailroad  Company  against  8.  H. 
Yenable  and  another.  An  award  having 
been  made  and  an  appeal  taken  to  the  su- 
perior court,  the  proceedings  were  by  that 
court  dismissed,  and  the  railroad  company 
brings  error.    Heversed. 

The  Georgia  Granite  Railroad  Company 
desired  to  condemn  a  right  of  way  through 
certain  land  of  W.  H.  and  S.  H.  Yenable. 
It  issued  a  notice,  under  the  statute,  for 
the  purpose  of  commencing  condemnation 
proceedings,  dated  Mardi  17,  1904.  It  re- 
cited that,  "Whereas,  the  Georgia  Granite 
Railroad  Company  (a  railroad  company  duly 
Incorporated  and  organized  under  the  laws 
of  said  state)  has  endeavored  to  enter  Into 
contract  with  you  by  which  it  would  pro- 
cure from  you  a  right  of  way  one  hundred 
feet  in  width,  with  title  in  fee  simple  to  the 
land  embraced  therein,  as  hereinafter  de- 
scribed, and  offered  to  pay  you  a  Just  and 
adequate  compensation  for  said  land;  and 
whereas,  you  not  only  refused  to  fix  a  pries 
on  said  land,  but  positively  refused  to  en- 
tertain any  offer  whatever"— therefore  no- 
tice was  given  that  the  right  of  way  would 
be  condemned,  referring  to  the  route  located 
in  its  charter  and  the  petition  therefor  on 
file  in  the  office  of  the  Secretary  of  State. 
It  was  stated  that  "said  railroad  corpora- 
tion seeks  to  condemn  a  right  of  way  with 
the  fee  therein,  one  hundred  feet  in  width 
across  your  land  as  hereinafter  described, 
for  its  railroad."  Then  followed  a  descrip- 
tion of  the  strip  of  land  100  feet  in  width,  a 
statement  that  an  assessor  named  had  been 
appointed  by  the  company,  and  a  request  that 
the  landowners  appoint  one  also,  to  meet 
with  him  on  the  premises  on  April  6,  1904, 
to  proceed  with  the  condemnation.  Service 
was  acknowledged  on  April  4th,  with  a 
statement  that  the  landowners  declined  to 
appoint  an  assessor,  denying  that  the  rail- 
road company  had  a  right  to  condemn  the 
property  sought  to  be  condemned.  Notice 
of  this  fact  was  given  to  the  ordinary,  who 
appointed  an  assessor  to  act  for  the  land- 
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owner&  The  person  so  appointed  declined 
10  act,  and  upon  notice  the  ordinary  appoint- 
ed another,  who  accepted.  The  two  asses** 
fiors  then  named  a  third  assessor,  who 
agreed  to  act  The  landowners  filed  a  pro- 
test on  the  grounds  that  they  had  no  notice 
of  the  appointment  of  the  second  assessor 
for  them;  that  the  third  assessor  selected  by 
the  other  two  was  not  impartial,  and  could 
not  do  them  justice  on  account  of  ill-will 
existing  toward  them;  that  the  notice  was 
not  filed  within  the  time  prescribed  by  law; 
that  there  was  no  authority  of  law  for  the 
condemnation  of  a  right  of  way  for  a  pri- 
vate railroad;  and  that  this  was  such  a  rail- 
road, organized  and  being  built  purely  for 
the  purpose  of  serving  private  Interests,  and 
not  for  the  purpose  of  serving  the  public  at 
large.  Subsequently  an  agreement  was  en- 
tered into  between  the  parties,  reciting  brief- 
ly what  had  previously  transpired,  and  stat- 
ing that  the  landowners  desired  to  select  an 
assessor  in  the  place  of  the  one  whom  they 
deemed  hostile  to  them.  It  was  agreed  *'that 
any  and  all  Irregularities  should  be  waived, 
and  that  said  hearing  on  the  SOth  Inst,  shall 
be  held  and  considered  in  all  respects  as  a 
meeting  duly  held  in  pursuance  of  the  stat 
ute  for  such  cases  made  and  provided.'*  It 
was  also  agreed  that  the  two  other  assessors 
should  be  requested  to  select  a  person  nam- 
ed by  the  landowners,  and  that  the  three 
should  meet,  "qualify,  and  proceed  to  hear 
and  determine  the  matters  included  in  said 
proceeding,  according  to  law,  in  all  respects 
as  thougn  they  had  been  selected,  and  the 
hearing  had,  as  provided  by  the  statute  for 
condemnation  of  private  property,  all  ir- 
regularities of  any  sort  being  waived;  it 
being  the  purpose  of  the  parties  to  comply 
with  the  statute  relative  to  condemnation  of 
private  property,  and  to  waive  any  irregu- 
larities that  may  have  occurred  or  shall 
occur  In  the  proceedings."  The  objectionable 
assessor  resigned,  and  another,  who  was  ap- 
parently satisfactory,  was  substituted  in  his 
place.  An  award  was  made,  and  an  appeal 
to  the  superior  court  entered.  It  was  fur- 
ther agreed  that  "appellants  can,  on  the 
trial  of  the  appeal,  raise  any  question  that 
they  could  have  raised  before  the  assessors.*' 
The  court  passed  an  order  reciting  that  the 
agreement  "contemplated  that  said  case 
should  be  tried  In  this  court  without  objec- 
tion by  either  party,  on  any  issue  that  could 
have  been  made  before  the  'arbitrators." 

When  the  case  came  on  for  trial,  one  of 
the  landowners  bad  died,  and  his  executor 
was  made  a  party  in  his  stead.  He  and  the 
other  landowner  moved  to  dismiss  the  pro- 
ceedings, on  the  grounds  that  they  showed 
on  their  face  that  the  Georgia  Granite  Rail- 
road Company  is  not  authorized  by  law  to 
condemn  the  property  sought  to  be  condemn- 
ed; that  it  was  seeking  to  condemn  an  ab- 
solute or  fee-simple  estate  in  the  land,  which 
the  law  did  not  authorize;  that,  as  a  con- 
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dition  precedent  to  condemning  private  prop- 
erty for  public  use,  it  must  appear  that  the 
person  seeking  to  condemn  has  been  unable 
to  secure  by  contract  or  agreement  the  prop- 
erty which  he  has  a  right  to  condemn;  and 
that  it  affirmatively  appeared  that  the  only 
effort  made  to  procure  the  lands  was  an  ef- 
fort to  procure  an  absolute  fee-simple  title 
thereto,  and  not  an  easement  The  com- 
pany moved  to  amend  the  proceedings  by 
striking  from  the  original  notice  any  and 
all  words  showing  an  effort  to  condemn  a 
fee-simple  interest,  and  substituting  there- 
for the  statement,  "such  interest  as  will  en- 
able  said  company  to  use  said  property  for 
railroad  purposes  during  the  period  of  its 
charter,  or  any  renewal  thereof";  also,  by 
striking  from  the  award  of  the  assessors 
words  indicating  that  a  fee-simple  estate 
was  condemned,  and  inserting  the  words, 
"a  right  of  way  for  railroad  purposes  during 
the  period  of  the  charter,  or  any  renewal 
thereof."  It  was  further  sought  to  add  by 
amendment  a  statement  that,  before  the  con- 
demnation proceedings  were  instituted,  the 
company  sought  to  agree  with  the  landown- 
ers upon  a  mere  right  of  way  and  use  solely 
for  railroad  purposes  of  said  strip  of  land, 
and  the  owners  refused  to  agree  upon  any 
compensation  for  any  use  and  to  any  extent 
of  said  strip  for  railroad  purposes,  and  that, 
after  the  award  was  made,  the  company  ten- 
dered to  the  owners  the  full  amount  of  the 
award  made  by  the  assessors,  and  the  same 
was  accepted  l^y  them.  The  amendment  was 
rejected,  the  proceedings  were  dismissed, 
and  the  company  excepted. 

Candler  &  Thomson  and  Candlers,  Thom- 
son &  Hirsch,  for  plaintiff  in  error.  J.  W. 
Moore  and  J.  D.  Kilpatrick,  for  defendants  in 
error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1.  After  the  proceedings  to  condemn 
were  in  progress,  and  it  had  been  claimed 
that  there  were  irregularities,  it  was  agreed 
between  the  parties  that  th^  should  be 
waived,  and  that  the  hearing  should  be  had 
before  the  assessors.  If  the  notice  of  the 
intention  to  condemn  was  not  duly  served,  or 
if  it  was  moreK  extensive  in  describing  the  In- 
terest sought  to  be  condemned  than  it  should 
have  been,  these  things  at  most  were  Irregu- 
larities, and,  under  the  terms  of  the  agree- 
ment, were  wa'ived.  Nor  was  this  altered 
by  a  subsequent  agreement,  after  the  appeal, 
that  the  appellants  might  on  the  trial  raise 
any  question  that  they  could  have  raised  be- 
fore the  assessors.  After  having  waived  all 
irregularities,  they  could  not  have  raised  this 
question  before  the  assessors.  2  Lewis,  Emi- 
nent Domain  (2d  Ed.)  §§  362,  541. 

2.  The  notice  served  by  the  railroad  com- 
pany stated,  in  one  part  of  it  that  the  com- 
pany desired  to  condemn  a  right  of  way  100 
feet  In  width,  with  title  in  fee  simple  to  the 
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land  embraced  therein,  and,  In  another,  that 
It  was  seeking  to  condemn  a  right  of  way 
with  a  fee  therein.  It  was  contended  that, 
under  such  proceedings,  the  company  could 
not  acquire  a  fee-simple  title,  and  that  this 
statement  In  the  notice  rendered  it  void.  Un- 
der the  statutes  in  some  states  it  has  been 
held  that  a  railroad  company  acquired  a  fee 
in  the  land  condemned  for  a  right  of  way, 
subject  to  revert  to  the  owner  or  his  heirs  if 
the  land  should  cease  to  be  used  for  the  pur- 
poses for  which  it  was  condemned.  Under 
other  statutes .  the  interest  condemned  has 
been  held  to  be  a  mere  easement.  Under 
still  others  the  condemnation  is  said  to  rest 
complete  title.  Generally,  in  construing  a 
statute  authorizing  the  taking  of  private  prop- 
erty for  public  use,  it  will  not  be  Implied 
that  a  greater  interest  or  estate  can  be  tak- 
en than  is  necessary  to  satisfy  the  language 
and  object  of  the  act;  and,  if  the  Oonstitu- 
tion  and  statute  are  both  silent  on  the  subject, 
usually  only  an  easement  can  be  taken.  If 
the  statute  declares  the  amount  of  interest 
which  can  be  acquired,  it  will  control.  13 
Qyc.  1021,  and  note&  In  the  general  law  for 
the  Incorporation  of  railroads  in  this  state, 
codified  mainly  from  the  act  of  1892  (Acts 
1892,  p.  42),  occur  certain  expressions  from 
which  it  might  be  argued  that  the  condemna- 
tion by  a  railroad  company  for  a  right  of  way 
carried  something  more  than  a  mere  ease- 
ment CiT.  Code  1895,  SS  2167  (3),  2170. 
Where  the  condemnation  is  merely  to  allow 
one  railroad  to  use  In  part  the  right  of  way 
of  another,  it  would  seem  clear  that  the  con- 
demning road  could  acquire  no  more  than  an 
easement.  The  first  road  to  condemn  would 
not  acquire  a  fee-simple,  indefeasible  title, 
and  the  second,  in  condenming  the  right  to 
use  a  part  of  Its  rl^ht  of  way,  would  apparent- 
ly obtain  only  an  easement  Civ.  Code  1895, 
n  2167,  2170.  In  1894  (Acts  1804,  p.  95 ;  Civ. 
Ck)de  1895,  §  4657  et  seq.)  an  act  was  passed 
providing  for  the  method  of  condemnation  of 
property  and  assessment  of  damages  by  all 
corporations  or  other  persons  authorized  by 
law  to  take  or  damage  private  property  for 
public  purposes.  This  does  not  confer  the 
right  of  condemnation  where  it  does  not 
otherwise  exist,  but  regulates  the  manner  of 
exercising  the  right  and  provides  the  extent 
of  the  interest  which  shall  be  acquired.  It  is 
applicable  to  a  variety  of  persons,  natural  or 
artificial.  Civ.  Code  1895,  S  4^85.  In  respect 
to  most,  if  not  all  of  these,  an  easement  is 
all  that  Is  necessary  and  all  that  is  acquired 
by  condemnation.  Thus  It  has  been  held  that 
a  telegraph  company,  condemning  a  part  of  a 
right  of  way  of  a  railway,  obtained  merely  an 
easement  Atlantic  Coast  Line  R.  Co.  v. 
Postal  Telegraph  Cable  Co.,  120  Ga.  268,  48 
S.  E.  15.  Civ.  Code  1895,  S  4683,  provides 
that,  upon  condemnation  and  payment  the 
corporation  or  other  person  "shall  become 
vested  with  such  interest  in  the  property 
taken  as  may  be  necessary  to  enable  the  cor- 


poration or  person  taking  to  exercise  their 
franchise  or  conduct  their  business;  and 
whenever  the  corporation  or  person  shall 
cease  using  the  property  taken  for  the  pur- 
pose of  conducting  their  business,  said  prop- 
erty shall  revert  to  the  person  from  whom 
taken,  his  heirs  or  assigns."  Under  this 
law,  whether  a  railroad  company  can  obtain 
by  condemnation  a  fee  defeasible  upon  ceas- 
ing to  use  the  property  for  the  purposes  of  itp 
business,  or  a  mere  easement  it  is  unneces- 
sary to  decide.  Certain  it  is  that  the  con- 
demnation does  not  vest  in  the  company 
a  fee-simple  estate,  but  that  the  reversion  pro- 
vided for  in  the  section  just  quoted  attaches 
itself  as  a  condition  of  the  law.  A  railroad 
seeking  to  condemn  under  this  law  cannot 
acquire  an  indefeasible  fee-simple  estate,  al- 
though it  may  seek  to  do  so. 

The  notice  of  intention  to  condemn  showed 
that  it  was  a  proceeding  to  have  compensa- 
tion assessed  and  determined  ''as  provided  by 
the  law  of  said  state."  The  law  of  the  state 
on  the  subject  is  that  to  which  reference  is 
made  above.  Although  the  notice  stated  that 
it  was  desired  to  condemn  a  fee-simple  es- 
tate, or  *'a  right  of  way,  with  the  fee  there- 
in," the  amount  of  Interest  which  would  be 
acquired  is  limited  by  the  law,  whether  dis- 
tinctly stated  in  the  notice  or  not  It  did  not 
therefore,  render  the  proceeding  void  be- 
cause the  notice  referred  to  the  acquirement 
of  the  fee,  instead  of  such  interest  as  might 
be  necessary  for  the  conduct  of  its  business, 
as  the  law  provides.  The  law  would  prevail 
over  the  notice  as  to  the  extent  of  the  interest 
obtained  by  condemnation.  At  most  describ- 
ing the  estate  which  the  company  desired  to 
obtain  by  condemnation  as  a  fee  or  fee  simple 
was  an  irregularity.  In  a  somewhat  similar 
case  it  was  said  that  the  condemning  com- 
pany would  acquire  at  least  an  easement. 
Gumey  v.  Minneapolis,  etc,  Co.,  63  Minn.  70, 
65  N.  W.  136,  30  L.  R.  A.  634. 

3.  When  objection  was  made  to  the  state- 
ment in  the  notice  that  It  was  desired  to  con- 
demn a  fee-simple  interest  the  company  pro- 
posed to  amend  the  notice  so  as  to  show  that 
it  was  desired  to  condemn  such  Interest  as 
the  statute  authorized.  It  was  proposed  to 
amend,  not  only  the  notice,  but  also  the 
award  of  the  assessors,  for  that  purpose,  and 
to  state  that  before  the  condemnation  pro- 
ceedings were  instituted  the  company  had 
sought  to  agree  with  the  landowners  upon  a 
mere  right  of  way  and  use  of  the  strip  of 
land  described  for  railroad  purposes,  and 
that  the  owners  refused  to  agree  upon  any 
compensation  for  any  use  of  the  strip  for 
railroad  purposes,  and  also  by  alleging  that 
after  the  award  the  company  had  tendered  to 
the  landowners  the  full  amount  thereof,  and 
it  had  been  accepted  by  them.  The  proposed 
amendment  was  rejected.  The  award  of  as- 
sessors could  not  be  amended  by  the  mere  act 
of  one  of  the  parties;  but  the  case  was  on 
appeal  In  the  superior  court  and  the  award 
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was  no  longer  binding,  but  was  lilEe  the  Judg- 
ment of  an  inferior  tribunal  from  which  an 
appeal  baa  been  taken. 

4.  If  the  notice  served  on  the  landowners 
for  the  puri)ose  of  commencing  condemnation 
proceedings  was  void,  and  objection  was  duly 
made,  it  could  not  be  amended  after  the  as- 
sessment and  appeal  so  as  to  make  it  valid. 
The  notice  is  the  commencement  of  the  pro- 
ceeding. If  such  proceeding  has  not  a  valid 
basis  at  its  beginning,  it  cannot  be  amended 
into  validity  after  the  assessment,  by  an 
amendment  seeking  to  relate  back  and  fur- 
nish a  lawful  basis,  where  none  existed  be- 
fore. But  if  the  proceeding  was  valid,  even 
though  irregular,  upon  appeal  in  the  superior 
court  we  know  of  no  reason  why  such  an' 
amendment  could  not  be  made  as  merely  to 
concede  that  the  fee-simple  title  could  not  be 
condemned,  and  to  show  that  the  company 
would  only  claim  by  condemnation  the 
amount  of  interest  in  the  land  which  the  stat- 
ute would  give  them.  This  is  different  from 
an  effort  on  the  part  of  the  company  seeking 
to  condenm  to  ratify  a  notice  which  was  un- 
authorized when  given.  Bridwell  v.  Gate 
City  Terminal  Co.,  127  Ga.  520,  56  S.  a  624. 
In  Savannah  Railway  Ck>.  v.  Postal  Tele- 
graph Gable  Co.,  115  Ga.  554,  42  S.  O.  1  (3), 
the  right  of  amendment  as  to  mere  descrip- 
tion of  the  property  sought  to  be  condemned 
was  recognized. 

5.  Civ.  Code  1895,  S  4669,  declares  that  the 
notice  shall  describe  the  property  or  fran- 
chise and  the  amount  of  interest  therein 
sought  to  be  condemned.  No  reason  appears 
why  a  mere  misdescription  could  not  be 
amended  on  appeal.  Especially  so  after 
waiver  of  any  irregularity. 

6.  Nor  do  we  see  why  an  amendment  could 
not  be  made  to  the  pleading,  so  as  to  allege 
that  the  landowners  had  received  the  amount 
awarded  by  the  assessors.  An  owner  cannot 
receive  and  bold  money  under  an  award,  and 
on  appeal  dismiss  the  proceedings  for  irreg- 
ularity. Such  receipt  and  holding  would  it- 
self operate  as  a  waiver,  and  leave  for  deter- 
mination the  question  of  the  proper  amount 
of  damages  or  compensation  to  be  assessed. 
Civ.  Code  1895,  I  4680. 

7.  The  notice  of  an  intention  to  condemn 
stated  that  the  company  had  endeavored  to 
buy  the  strip  of  land  described  for  the  pur- 
pose of  a  right  of  way.  While  the  case  was 
pending  on  appeal  in  the  superior  court,  an 
amendment  was  offered,  stating  that  the  com- 
pany had  endeavored  to  obtain  a  right  of 
way  only  and  the  use  for  railroad  purposes, 
and  that  the  owners  had  refused  to  agree 
upon  any  compensation  for  any  use  or  to  any 
extent  for  such  purposes.  We  do  not  see  why 
this  could  not  be  done.  A  recital  of  prelim- 
inary negotiation  in  the  notice  is  not  a  Juris- 
dictional or  unalterable  statement. 

Judgment  reversed.  All  the  Justices  oon- 
eur. 


(USGa.  126) 
AMERICAN  NAT.  BANE  OF  MACON  v. 
FIDELITY  &  DEPOSIT  00.  OF  MARY- 
LAND. EXCHANGE  BANK  OF  MACON 
T.  SAME 
(Supreme  Court  of  Georgia.    Oct  4,  1907.) 

1.  Banks  and  Bankiivo  —  Impbopeb  With- 
DSAWAL  OP  Funds— LiABiLPTY  of  Bank.   . 

If  a  banlc  has  notice  or  Icnowledge  that  a 
breach  of  trust  is  being  committed  by  the  im- 
proper withdrawal  of  funds,  it  incurs  liability, 
becomes  responsible  for  the  wrong  done^  ana 
may  be  made  to  replace  the  funds  which  it  has 
been  instrumental  in  diverting ;  and  it  appearing 
that  the  funds  alleged  in  this  case  to  have  been 
diverted  and  misapplied  were  the  assets  of  an 
insolvent  corporation,  and  that  the  funds  had . 
been  deposited  in  the  banlc  by  a  receiver  ap- 
pointed by  an  order  of  the  superior  court,  which 
provided  that  such  funds  should  only  be  paid 
out  on  checks  signed  by  the  receiver  and  counter- 
signed by  the  judge,  of  which  order  and  the 
provisions  thereof  the  bank  had  knowledge,  the 
creditors  of  the  corporation,  to  whom  the  re- 
ceiver sustained  a  fiduciary  relation,  would 
liave  had  the  right  to  enforce  the  liability  in- 
curred by  the  bank  because  of  having  paid  out 
such  funds  upon  checlu  not  countersigned  as 
provided. 

2.  SUBBOGATION— SUBETT^-RlOHlB    OF    CUD- 
ZT0B8. 

But  when  the  creditors,  or  the  obligee  in  a 
bond  given  bv  the  receiver  for  the  faithful  per- 
formance of  nis  duties  relating  to  the  funds,  up- 
on a  breach  of  trust  bv  the  receiver,  participated 
in  by  the  bank,  brought  suit  and  recovered  judg- 
ment against  the  receiver  and  the  surety  oa 
the  bond,  and  the  sure^  paid  the  judgment, 
such  surety  is  subrogated  to  the  rights  of  the 
creditors  to  enforce  the  liability  incurred  by 
the  bank  on  account  of  its  participation  in  the 
breach  of  trust  by  the  fiduciary. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Subrogation,  U  17,  18.] 

8.  LlMFTATION  OF  At3TI0NS. 

It  appearing  that  the  right  of  action  against 
the  defendant,  once  existing  in  favor  of  the 
parties  to  whose  rights  the  plaintiff  in  this  case 
Is  subrogated,  is  barred  by  the  statute  of  limi- 
tations, the  right  of  action  upon  the  part  of  the 
plaintiff  is  also  necessarily  barred. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
Robt  Hodges,  Judge. 

Actions  by  the  Fidelity  &  Deposit  Company 
of  Maryland  against  the  American  National 
Bank  of  Macon  and  by  the  same  plaintiff 
against  the  Exchange  Bank  of  Macon.  De- 
murrers to  the  petitions  were  overruled,  and 
defendants  bring  error.    Reversed. 

The  Fidelity  &  Deposit  Company  of  Ma- 
ryland, hereinafter  called  the  ^'Fidelity  Com- 
pany," brought  separate  actions  against  the 
American  National  Bank  of  Macon,  Ga.,  here- 
inafter called  the  "National  Bank,"  and 
against  the  Exchange  Bank  of  Macon,  Ga., 
hereinafter  designated  as  the  "Exchange 
Bank,"  alleging  substantially  the  same  mat- 
ters of  complaint  in  both  petitions.  In  each 
case  the  defendant  bank  filed  general  and 
special  demurrers,  which  demurrers  were 
overruled,  and  the  defendants  excepted.  The 
issues  presented  by  the  bills  of  exceptions  in 
the  two  cases  are  identical,  and  will  be  decid- 
ed together,  as  a  decision  in  one  case  wUl 
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necessarily  control  the  decision  in  the  other. 

The  petitions  of  the  Fidelity  CJompany  al- 
lege the  following  material  facts :  In  Decem- 
ber, 1893,  H.  G.  Tindall  and  others,  owners 
of  all  the  capital  stock  of  the  Macon  Hard- 
ware Company,  hereinafter  called  the  *'Hard- 
ware  Company,"  a  private  corporation,  filed 
their  petition  to  the  superior  court  of  Bibb 
county,  alleging  the  insolvency  of  the  Hard- 
ware Company,  and  praying  that  a  receiver 
be  appointed  to  administer  the  assets  of  the 
corporation  for  the  benefit  of  its  creditors. 
The  Hardware  Company  and  its  creditors, 
including  the  National  Bank  and  the  Ex- 
change Bank,  were  made  parties  defendant  to 
this  petition.  Thereafter  the  Exchange  Bank, 
the  National  Bank,  and  numerous  other  cred- 
itors of  the  Hardware  Company  entered  their 
appearance  in  said  suit,  set  up  certain  claims 
against  the  Hardware  Company,  and  assert- 
ed their  rights  to  share  in  the  distribution  of 
its  assets.  On  January  9,  1894,  the  court 
passed  an  order  appointing  said  Tindall  per- 
manent receiver  of  the  Hardware  Company, 
and  designated  certain  banks,  among  them 
the  Exchange  Bank  and  the  National  Bank, 
as  depositories  to  receive,  hold,  and  disburse 
the  funds  of  the  receivership,  "provided  that 
the  said  banks  will  pay  the  customary  rates 
of  Interest  on  such  deposits  at  the  rate  of 
6  per  cent,  per  annum,  if  left  in  the  banks  for 
six  months,  and  no  interest  to  be  charged  for 
the  last  30  days  prior  to  said  money  being 
checked  out ;  each  bank  to  have  30  days'  no- 
tice of  the  intention  to  check."  Said  order 
also  provided  that  "the  said  receiver  is  here- 
by authorized  and  directed  to  make  his  de- 
posits as  aforesaid  in  his  name  as  receiver, 
and  no  checks  shall  be  drawn  against  said 
deposits,  except  in  his  name  as  receiver, 
countersigned  by  the  judge  presiding  of  this 
court,  except  that  checks  drawn  for  expenses 
may  be  drawn  without  being  countersigned 
by  the  judge  as  aforesaid,  but  the  said  checks 
shall  specify  for  what  expenses  drawn."  The 
Exchange  Bank,  the  National  Bank,  and  cer- 
tain other  named  banks  accepted  said  desig- 
nation as  depositories  under  the  terms  of  said 
order,  and  the  Fidelity  Company  became  se- 
curity upon  the  bond  of  the  receiver. 

It  is  alleged  in  the  petition  that,  by  virtue 
of  said  order  of  the  court  and  -the  accept- 
ance of  the  terms  of  said  order  by  the  Ex- 
change Bank,  the  National  Bank,  and  the 
other  named  banks,  said  banks  so  designated 
as  depositories  agreed  with  the  court  and 
with  the  creditors  of  the  Hardware  Company 
not  to  pay  out  the  funds  so  received,  except 
on  checks  drawn  by  the  receiver  and  counter- 
signed by  the  judge  of  the  superior  court, 
unless  said  checks  were  drawn  for  expenses 
and  so  specified;  that  the  Exchange  Bank 
and  the  National  Bank  failed  and  neglected 
to  comply  with  the  requirements  of  the 
aforesaid  order  of  the  court,  and  paid,  out 
of  the  funds  deposited  with  them,  various 
6um8»  aggregating  $2,901.58  and  $475.44,  re- 


spectively, upon  checks  signed  by  "H.  C.  Tin- 
dall, receiver" ;  that  none  of  said  checks  had 
upon  them  any  statement  with  reference  to 
expenses,  and  were  not  countersigned  by 
the  judge,  as  provided  in  said  order;  and 
that  the  receiver  appropriated  the  money  so 
withdrawn  to  his  own  use,  and  has  never 
accounted  for  the  same.  On  the  22d  day  of 
February,  1901,  a  judgment  was  entered  in 
favor  of  a  number  of  the  creditors  of  the 
Hardware  Company,  decreeing  that  said 
creditors  should  be  entitled  to  participate 
in  the  distribution  of  the  assets  of  the  re- 
ceivership in  the  hands  of  said  receiver; 
and  said  receiver  failed  to  account  to  the 
court  for  the  sum  of  money  which  he  had 
withdrawn  from  said  depositories  and  mis- 
appropriated as  above  set  forth.  Thereaft- 
er, on  March  26,  1901,  R.  A.  Nisbet,  clerk 
of  the  superior  court,  the  obligee  in  the  re- 
ceiver's bond,  brought  suit,  for  the  use  of 
the  creditors  of  the  Hardware  Company,  on 
said  bond,  against  Tindall,  receiver,  as  prin- 
cipal, and  the  Fidelity  Company,  as  security, 
to  recover  the  amount  for  which  Tindall  as 
receiver  failed  to  account  when  required  by 
the  court  to  do  so,  which  amount  was  com- 
posed in  part  of  the  sum  of  $2,901.53  which 
had  been  withdrawn  from  the  Exchange 
Bank  and  misappropriated  by  the  receiver, 
and  the  sum  of  $475.44  which  had  been  with- 
drawn from  the  National  Bank  in  a  like 
manner  and  misappropriated.  Judgment 
against  Tindall,  receiver,  and  the  Fidelity 
Company,  security,  was  obtained  on  January 
9,  1903,  and  on  the  8th  day  of  February, 
1904,  the  judgment  was  paid  in  full  by  the 
Fidelity  Company. 

Petitioner  alleges  that  the  Exchange  Bank 
and  the  National  Bank  knew  that  the  draw- 
ing of  said  checks,  the  same  not  being  for 
expenses  and  not  countersigned  by  the  judge, 
was  unauthorized  by  the  decree  or  order  of 
the  court,  and  said  banks  thereby  enabled 
said  receiver  to  commit  a  breach  of  trust  by 
misappropriating  the  money  so  obtained; 
that  the  creditors  of  the  Hardware  Company 
had  a  right  to  recover  from  the  banks  the 
sums  of  money  which  had  been  paid  out  on 
said  checks ;  and  that,  having  paid  the  judg- 
ment rendered  against  it,  as  security  on  the 
receiver's  bond,  in  favor  of  such  creditors,  it 
is  subrogated  to  the  rights  of  said  creditors 
as  against  the  Exchange  Bank  and  the  Na- 
tional Bank.  The  insolvency  of  said  Tindall, 
receiver.  Is  also  alleged,  and  x>etitioner  prays 
judgment  against  the  defendant  banks  for 
the  respective  amounts  which  bad  been  with- 
drawn from  them  on  said  unauthorized 
checks. 

Two  of  the  grounds  of  demurrer  are  **that 
there  is  no  right  of  action  in  said  petition, 
as  amended,  in  the  plaintlCT  against  this 
defendant,"  and  "that,  as  it  appears  from 
the  face  of  the  petition  that  the  checks  a! 
leged  to  have  been  illegally  paid  by  this  de- 
fendant were  drawn  and  paid  by  this  defend- 
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aut  more  than  four  years  prior  to  the  bring- 
ing of  'this  action,  therefore  said  cause  of 
action  is  barred  upon  the  face  thereof." 

Davis  &  Miller,  Miller  &  Jones,  and  Geo. 
S.  Jones,  for  plaintiffs  in  error.  Erwin  & 
Callaway  and  Jno.  P.  Boss,  for  defendant 
in  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  1.  In  the  absence  of  notice  or  knowl- 
edge, a  bank  cannot  question  ihe  right  of  a 
customer  to  withdraw  a  fund,  nor  refuse 
the  demands  of  the  depositor  by  check;  and 
it  is  also  true  that,  if  money  be  deposited 
by  one  as  trustee,  the  depositor,  as  trustee, 
has  the  right  to  withdraw  it,  and,  in  the 
absence  of  knowledge  or  notice  to  the  con- 
trary, %he  bank  would  have  a  right  to  pre- 
sume that  the  trustee  would  appropriate  the 
money  when  drawn  to  a  proper  use;  but  it 
is  also  true  that,  if  a  bank  has  notice  or 
knowledge  that  a  breach  of  trust  is  being 
committed  by  the  improper  withdrawal  of 
funds,  it  Incurs  liability,  becomes  respon- 
sible for  the  wrong  done,  and  may  be  made 
to  replace  the  funds  which  It  has  been  in- 
strumental In  diverting.  The  Supreme  Court 
of  Maryland  held  that  a  bank,  which  cred- 
ited a  check  to  the  individual  account  of  a 
named  person,  when  the  check  Itself  stated 
that  it  was  for  "deposit  to  the  credit  or' 
the  person  named,  with  the  word  "trustee" 
added  to  his  name,  was  liable  for  participat- 
ing in  the  breach  of  trust  in  case  of  loss  en- 
suing to  the  trust  estate  by  reason  of  his 
drawing  out  the  fund  by  checks  on  his  per- 
sonal account  In  the  case  referred  to  the 
court  said:  "To  deposit  to  the  credit  of 
Henry  W.  Clagett,  trustee,  was  an  explicit 
notification  to  the  bank  that  Clagett  was 
not  the  actual  owner  of  the  money.  It  was 
an  equally  explicit  instruction  to  the  bank 
not  to  place  the  fund  to  the  credit  of  Cla- 
gett's  personal  account.  •  ♦  •  Knowing 
that  the  money  vas  not  Clagett's,  but  that 
it  was  payable  to  him,  and  to  be  deposited 
to  his  credit  as  trustee,  the  bank  had  no  au- 
thority to  place  It  to  his  individual  credit; 
and.  If  loss  ensued  by  reason  of  Clagett 
drawing  the  fund  out  by  check  on  his  per- 
sonal account,  the  bank  is  liable  to  make 
restitution  to  the  trust  estate.  The  bank. 
In  the  eye  of  the  law,  participated  in  the 
breach  of  trust  of  which  Clagett  was  guilty.** 
Duckett  V.  Nat.  Bank,  86  Md.  403,  38  Atl. 
983,  39  L.  R.  A.  89,  63  Am.  St  Rep.  513, 
citing  Bundy  v.  Montlcello,  84  Ind.  119.  "If 
the  bank  participates  with  the  trustee  in  a 
misappropriation  of  the  funds,  or  knowingly 
permits  such  misappropriation  to  take  place. 
It  must  answer  to  the  beneficiary  for  loss 
thereby  occasioned."  3  Am.  &  Bug.  Enc.  Law 
(2d  Ed.)  832.  See,  also,  cases  cited  support- 
ing the  text 

Much  stronger  Is  the  reason  for  holding, 
in  the  case  at  bar,  that  the  bank  participated 
in  the  breach  of  trust,  than  in  the  case  of 


Duckett  y.  Nat  Bank,  supra.  It  was  agreed 
in  this  latter  case,  in  behalf  of  the  bank, 
that  if  the  bank  had  obeyed  the  direction 
given  to  it,  and  liad  opened  an  account  with 
Clagett  (the  depositor)  as  trustee,  still  Cla- 
gett could  have  withdrawn  the  funds  on 
checks  appropriately  signed,  and  could  then 
have  misapplied  the  money  without  involv- 
ing the  bank.  But  in  the  case  at  bar  Tin- 
dall,  the  receiver,  could  not  by  checks,  bow- 
ever  appropriately  signed  by  himself,  unless 
they  were  also  countersigned  by  the  judge, 
have  withdrawn  the  funds.  Such  were  the 
express  terms  of  the  order  or  decree.  The 
defendants  knew  the  provisions  made  in  the 
decree  as  to  the  manner  in  which  checks,  ex- 
cept checks  for  expenses,  should  be  signed. 
They  knew  that  they  were  dei>o8itorles  of 
trust  funds,  for  the  safeguarding  of  which 
extraordinary  care  and  caution  was  being 
exercised  by  the  court  We  do  not  know  by 
the  use  of  what  terms  of  direction,  in  a  de- 
cree or  order  for  the  deposit  of  funds  in  a 
designated  bank,  more  emphatic  notification 
could  have  been  given  this  defendant  that 
payment  upon  any  check,  not  countersigned 
as  prescribed  In  this  order,  would  amount 
to  an  aiding  of  a  trustee  in  the  misapplica- 
tion of  the  funds.  By  the  improper  with- 
drawal of  the  funds  Tlndall  was  clearly 
guilty  of  a  breach  of  trust  The  bank  had 
knowledge  of  this  breach  of  trust,  knowing, 
as  it  did,  the  express  terms  upon  which  Tln- 
dall might  check  out  the  money— terms 
which,  so  far  as  affect  the  sum  now  sued  for. 
were  plainly  violated.  Having  the  knowlJ 
edge  that  a  breach  of  trust  was  being  com- 
mitted, by  payment  of  the  checks  improp- 
erly drawn  and  not  countersigned  by  the 
judge  of  the  superior  court,  it  aided  in  that 
breach,  and  in  the  consequent  misapplica- 
tion of  the  funds;  and,  having  done  so,  it 
became  liable  to  the  beneficiaries  of  the 
trust— that  is,  to  the  creditors  of  the  Macoo 
Hardware  Company,  to  whom  Tlndall  sus- 
tained a  fiduciary  relation. 

2.  That  liability  determined,  we  have  to 
decide  whether  the  surety,  having  paid  the 
judgment  against  its  principal,  the  receiver, 
was  subrogated  to  all  the  rights  and  rem- 
edies of  the  obligee  in  the  bond  and  the  cred- 
itors of  the  Macon  Hardware  Company 
against  the  bank  for  having  participated  in 
the  breach  of  trust  and  enabled  the  receiver 
to  misappropriate  the  funds.  "A  surety  who 
has  paid  the  debt  of  his  principal  is  sub- 
rogated both  at  law  and  In  equity  to  all  of 
the  rights  of  the  creditor,  and  in  a  contro- 
versy with  other  creditors  ranks.  In  dignity, 
the  same  as  the  creditor  whose  claim  he 
paid."  Civ.  Code  1895,  fi  2995.  "He  Is  en- 
titled also  to  be  substituted  in  place  of  the 
creditor  as  to  all  securities  held  by  him  for 
the  payment  of  the  debt"  Id.  2996.  That 
the  surety  was  entitled,  under  the  facts  al- 
leged in  the  petition,  to  the  beneficial  ap' 
plication  of  the  doctrine  of  subrogation, 
seems  to  admit  of  little  doubt    We  find  a 
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general  statement  of  the  doctrine  as  follows: 
"Sureties  of  a  fiduciary,  who  are  compelled 
to  satisfy  a  liahllity  occasioned  by  his  de- 
fault, devastaylt,  or  breach  of  trust,  will  be 
subrogated  to  all  rights  and  remedies  of  the 
cestui  que  trustent,  the  creditors,  or  other 
beneficiaries,  against  the  fiduciary  or  those 
participating  In  the  default,  deyastavlt,  or 
breach  of  trust.  This  rule  Is  applicable  to 
receivers."  27  Am.  &  Eng.  Enc  Law  (2d  Ed.) 
219.  In  the  case  of  Orem  v.  Wrlghtson,  51 
Md.  34,  34  Am.  Rep.  286,  It  was  held  that 
the  doctrine  of  subrogation  "Is  not  founded 
on  contract,  but  has  Its  origin  In  a  sense  of 
natural  Justice.  So  soon  as  a  surety  pays 
the  debt  of  the  principal  debtor,  equity  sub- 
rogates him  to  the  place  of  the  creditor,  and 
gives  him  every  right,  lien,  and  security  to 
which  the  creditor  could  have  resorted  for 
the  payment  of  his  debt" 

These  general  statements  of  the  doctrine 
of  subrogation  receive  a  special  application 
in  an  adjudicated  case  directly  in  point  upon 
the  question  now  before  us.  In  the  case  re- 
ferred to  It  was  said  that,  where  a  bank 
has  participated  in  the  clerk  of  the  court's 
breach  of  trust  In  receiving  to  his  personal 
credit  and  converting  to  his  own  use  Interest 
allowed  to  him  for  the  use  of  the  state's  mon- 
ey placed  to  his  credit  as  clerk  a  surety  on 
the  clerk's  official  bond*  who  has  paid  a  Judg- 
ment recovered  by  the  state,  is  subrogated 
to  every  right  of  the  state  in  respect  of  the 
claim,  including  the  right  of  the  state  against 
the  bank.  The  court  says:  "The  theory  of 
the  appellant's  case  is  that  the  bank  so  aided 
and  participated  in  Van  Sant's  diversion  to 
his  own  use  of  the  interest  on  the  deposits  as 
to  have  been  equally  guilty  with  him  of  the 
breach  of  duty  thereby  made,  which,  in  view 
of  his  relation  to  the  deposits,  amounted  to 
a  breach  of  trust;  that  under  those  circum- 
stances the  state  could  have  recovered  from 
the  bank  the  amount  of  the  diverted  inter- 
est; and  that  the  appellant,  having  as  surety 
satisfied  to  the  state  the  amount  of  its  loss, 
is  entitled  to  be  subrogated  to  its  rights 
against  the  bank  in  the  premises."  And  the 
court  added,  in  upholding  the  contention  of 
the  appellant:  "The  facts  of  the  present 
case,  in  our  opinion,  bring  it  within  the  class 
of  cases  last  referred  to  [holding  that  the 
surety  of  a  fiduciary  is  subrogated  to  the 
rights  and  remedies  of  both  the  trustee  and 
the  cestui  que  trust  against  the  fiduciary  and 
those  partcipltating  in  the  wrongful  act],  and 
we  think,  both  upon  principle  and  authority, 
the  appellant  should  be  subrogated  to  the 
right  of  the  state  to  recover  from  the  ap- 
pellee as  a  participant  In  Van  Sant's  breach 
of  trust  in  receiving  to  his  personal  credit 
and  converting  to  his  own  use  the  sum  of 
$3,774.70,  allowed  to  him  by  the  appellee  in 
return  for  the  use  of  the  state's  money  de- 
posited to  his  credit  as  clerk  of  the  court  of 
common  pleas."  American  Bonding  Co.  v. 
National  Mechanics'  Bank,  97  Md.  698»  55 
Ati.  395,  99  Am.  St  Rep.  466. 


3.  But  while,  as  we  have  seen,  the  plain- 
tiff in  this  case,  as  the  surety,  became  sub- 
rogated to  the  rights  of  the  creditors  to  en- 
force the  liability  Incurred  by  the  banks  on 
account  of  their  participation  in  the  breach 
of  trust,  relatively  to  the  right  to  enforce 
that  liability  the  plaintiff  in  this  case  stands 
in  the  place  of  the  obligee  in  the  bond  or  of 
the  creditors,  for  whose  benefit  this  bond  was 
taken.  The  participation  by  the  bank  in  the 
breach  of  trust,  in  paying  out  the  money  im- 
properly upoA  checks  drawn  by  the  receiver 
without  being  countersigned  as  provided  in 
the  order,  was  a  wrong  or  tort  against  the 
creditors,  giving  rise  to  a  right  of  action 
against  the  wrongdoer,  the  bank,  at  the  time 
of  the  commission  of  the  wrongful  act;  and 
inasmuch  as  the  tort  on  the  part  of  the  bank 
was  complete  at  the  time  of  the  wrongful 
payment  of  the  checks,  and  It  became  Im- 
mediately liable  to  suit  for  such  wrongful 
act,  the  statute  of  limitations  began  to  run 
immediately,  and  at  the  expiration  of  four 
years  from  that  date  the  right  of  action  was 
barred  by  the  statute  of  limitations.  This  is 
clearly  so,  had  the  obligee  In  the  bond  or  the 
creditors  sought  to  enforce  the  liability  in- 
curred by  the  bank;  and  with  reference  to 
the  enforcement  of  that  liability,  the  surety, 
the  plaintiff  in  this  case,  stands  in  no  better 
position  than  would  the  party  to  whose  rights 
he  is  subrogated.  "The  plaintiff,  being  sub- 
rogated, as  he  was,  to  all  the  rights  of  A^ 
can  have  and  exercise  no  greater  rights  than 
ihe  had.  This  is  a  cardinal  principle  in  all 
casee  of  subrogation.  Where  one  takes  the 
place  of  another,  he  can  take  and  exercise 
no  greater  rights  than  such  other  could  have 
done."  Harris  on  Subrogation,  p.  580,  i  841, 
citing  Walker  v.  Yaudry,  4  Bob.  (La.)  390. 
See,  also,  Bodman  v.  Sanders,  44  Ark.  504. 

In  the  present  case,  the  first  of  the  unau- 
thorized payments  by  the  bank  upon  the  re- 
ceiver's checks  was  made  on  the  20th  day 
of  January,  1894,  and  the  last  was  made  on 
the  23d  day  of  January,  1899;  and  this  action 
was  instituted  on  the  29th  day  of  July,  1904. 
It  is  clear,  therefore,  that  the  creditors  oould 
■not  enforce  this  demand  against  the  bank; 
and«  if  they  could  not,  the  plaintiff,  who  was 
subrogated  to  their  rights,  could  not  fHils 
being  true,  and  these  facts  appearing  on  the 
face  of  the  petition,  the  denmrrer  setting  up 
the  bar  of  the  statute  of  limitations  should 
have  been  sustained,  and  the  court  erred  in 
overruling  it 

Judgment  reversed.  All  the  Justices  con- 
cur. 


CCB  OfL  411) 

GAMP  et  al.  t.  A.  O.  OABBUTT  IiUMHEXt 
00. 

(Supreme  Oourt  of  Georgia.    Oct  8,  19070 

1.  WbIT  of  BBBOBn-BUXJHGS   OH    BvinKNGB— 

When  the  bill  of  exceptions  recites  that 
in  an  interlocutory  hearing  before  the  judge 
certain  documentary  evidence  was  introduced. 
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sabject  to  specified  objections  as  to  it»  admis- 
sibility, and  it  does  not  appear  whether  the 
evidence  was  excluded,  or  any  ruling  upon  its 
admissibili^  was  made,  nor  is  there  any  as- 
signment of  error  thereon,  no  question  as  to  the 
admissibility  of  the  evidence  is  presented,  and 
such  evidence  will  be  treated  by  this  court  as 
having  been  considered  by  the  judge  in  arriving 
at  his  judgment 

[Ea.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  )  2297.] 

2.  Injunction— CowTiNuiNO  Tbespabb. 

The  cutting  of  timber  by  one  who  shows 
no  title  or  claim  of  right  should  be  enjoined  at 
the  Instance  of  an  owner  in  several^  or  in  com- 
mon of  the  timber,  where  the  circumstances 
show  that  the  trespasses  are  constantly  recui^ 
ring  and  the  defendant  threatens  to  continue  to 
cut  the  timber  from  day  to  day. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  §9  101,  105.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Echols  County; 
R.  G.  Mitchell,  Judge. 

Action  by  R.  J.  and  B.  F.  Camp  against  the 
A.  G.  Garbutt  Lumber  Company.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Re- 
versed. 

J.  L.  Sweat,  for  plaintiffs  In  error.  Cran- 
ford  &  Wilcox,  for  defendant  in  error. 

EVANS,  J.  R.  J.  and  B.  F.  Camp  sought  to 
enjoin  the  A.  G.  Garbutt  Lumber  Company 
from  cutting  and  removing  the  timber  from 
lot  of  land  No.  90  in  the  Sixteenth  district  of 
originally  Irwin,  now  Echols,  county.  The 
writ  of  injunction  was  refused,  and  the  plain- 
tiffs excepted. 

On  the  interlocutory  hearing  it  was  made 
to  appear  that  this  particular  lot  of  land 
was  granted  to  Benjamin  S.  Jordan>  In 
1860  the  administrator  of  Jordan  conveyed 
the  land  to  Skelton  Napier,  but  no  order  of 
court  authorizing  the  sale  was  exhibited  to 
the  judge.  It  was  shown  that  Emily  B,  Jor^ 
dan  and  Leonidas  Jordan  were  the  sole  heirs 
at  law  of  B.  S.  Jordan,  and  these  heirs  con- 
veyed by  deed,  in  1871,  land  lot  No.  90  to 
John  T.  Napier,  executor  of  the  last  will  and 
testament  of  Skelton  Napier.  Skelton  Napier 
died,  leaving  a  widow  and  seven  children, 
among  whom  was  John  T.  Napier.  Plaintiffs 
also  introduced  a  certified  copy  of  the  will 
of  Skelton  Napier,  dated  in  1852,  and  the 
codicil  thereto,  purporting  to  have  been  ex- 
ecuted in  1856.  In  the  will  the  testator  di- 
rected that  all  his  property,  both  real  and 
personal  (save  that  devised  to  his  wife,  the 
Splvey  plantation  and  his  negro  slaves),  be 
gold  by  hia  executor,  and  the  proceeds  "be 
divided  share  and  share  alike  between  my 
wife  and  each  of  my  children;  that  is  to 
say,  my  wife  and  each  of  my  children  having 
an  equal  share,''  etc.  The  will  further  pro- 
vided that  the  devise  to  his  son  William 
"be  and  is  hereby  Invested  In  trust  to  my 
sons  John  T.  Napier  and  Thomas  N.  Napier 
as  trustees,  and  not  otherwise,  for  the  sole 
and  separate  use  of  said  William  and  his 
cbildrezL    The  property  to  remain  in  trust 


as  aforesaid  during  the  natural  life  of  said 
William,  and  then  go  to  his  children,  or,  on 
faVure  of  children,  to  his  heirs  by  consan- 
guinity.** It  was  also  stipulated  in  the  will 
that  the  devise  to  the  testator's  daughters 
"be  held  in  trust  for  them  and  their  children, 
should  there  be  any,"  etc.  •  No  trustee  for 
the  daughters  was  named  in  the  will,  nor 
was  it  shown  that  they  had  children  at  the 
testator's  death.  The  plaintiffs  also  intro- 
duced a  certified  copy  of  "the  agreement  of 
the  heirs  of  the  estate  of  Skelton  Napier,  late 
of  Bibb  county,  Ga.,  deceased,  to  divide  the 
estate  of  the  said  Skelton  Napier,  deceased, 
between  the  heirs  of  said  estate  as  it  all  now 
appears  of  record  in  this  [ordinary's]  ofllce. 
In  Book  of  Returns  M,  No.  2,  folio  609."  The 
general  scheme  of  this  written  agreement 
was  to  divide  the  estate  in  kind,  and  the  wild 
land  was  to  "go  and  belong  to  John  T.  Napier 
in  his  own  right,  and  said  John  T.  Napier, 
trustee  for  William  P.  Napier,  as  directed 
and  provided  as  to  said  trust  in  the  will  of 
the  said  Skelton,  deceased;  that  is,  one-half 
to  each."  Plaintiff  also  Introduced  letters 
of  administration  on  the  estate  of  John  T. 
Napier,  an  order  from  the  court  of  ordinary 
authorizing  a  sale  of  land  lot  No.  90  by  the 
administrator  of  John  T.  Napier,  and  a  deed 
by  the  administrator  of  John  T.  Napier  to 
John  T.  Wiley,  and  mesne  conveyances  from 
John  T.  Wiley  to  the  plaintiffs.  An  affidavit 
by  D.  W.  Barnes  was  offered  by  plaintiffs, 
wherein  afliant  deposed  that  the  plaintiffs 
and  their  predecessors  in  titie  had  been  in 
continuous  possession  of  lot  90  for  more  than 
seven  years,  evidenced  by  such  acts  as  ex- 
tracting turpentine  from  the  trees  and  cut- 
ting cross-ties  off  the  land.  The  only  evi- 
dence offered  by  the  defendant  was  an  affi- 
davit of  W.  A.  Ham,  wherein  ftfllant  deposed 
that  plaintiffs  and  their  grantors  had  not 
been  in  exclusive  or  continuous  possession  of 
the  land  for  seven  years.  The  bill  of  excep- 
tions recites  that  the  plaintiffs  introduced 
in  evidence  certified  copies  of  the  will  of 
Skelton  Napier,  and  of  the  division  In  kind 
among  his  distributees  and  legatees,  "subject 
to  tbe  objections  interposed  thereto  by  de- 
fendant's counsel,"  which  objections  are  set 
out  in  the  bill  of  exceptions.  At  the  conclu- 
sion of  the  evidence  the  Judge  refused  the 
injunction,  which  is  the  only  error  complain- 
ed of  in  the  bill  of  exceptions. 

L  Before  discussing  the  character  of  the 
plaintiffs'  title,  we  will  take  up  the  recital 
In  the  bill  of  exceptions  that  certain  docu- 
mentary evidence  was  received  in  evidence, 
subject  to  certain  objections.  The  record  is 
silent  as  to  whether  the  court  ever  passed  up- 
on the  merits  of  the  objection.  The  docu- 
ments were  allowed  in  evidence,  subject  to 
the  objections,  and  must  necessarily  have 
been  considered  by  the  court,  in  the  absence 
of  any  statement  or  recital  to  the  contrary. 
Hence  we  cannot  consider  the  merits  of  the 
several  objections,  and  must  treat  the  case  as 
if  no  objections  had  been  Interposed  to  this 
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evidence,  or,  If  interposed,  had  been  over- 
ruled, and  no  exception  taken  thereto. 

2.  It  is  said  in  the  brief  of  counsel  for  de- 
fendant in  error  that  the  record  discloses 
that  all  the  heirs  and  legatees  of  Skelton 
Napier  did  not  sign  the  agreement  of  divi- 
sion of  his  estate,  and  on  this  account,  as 
well  as  for  other  reasons,  the  agreement  did 
not  have  the  effect  to  assign  to  any  particu- 
lar distributee  or  legatee  a  title  in  severalty 
to  any  particular  property  of  their  testator. 
Without  discussing  the  merits  of  this  conten- 
tion, we  think  that,  even  if  it  be  sound,  the 
plaintiff  had  such  an  interest  in  the  land  as 
gave  him  the  right  to  preserve  the  proi)erty 
from  spoliation  by  a  trespasser.  There  can 
be  no  doubt  that  whatever  Interest  John  T. 
Napier  had  in  this  land  passed  to  these  plain- 
tiffs. If  the  deed  from  the  heirs  of  the 
grantee  from  the  state  to  John  T.  Napier,  as 
executor  of  Skelton  Napier*  be  treated  as  con- 
veying the  title  to  John  T.  Napier  individu- 
ally, then  the  plaintiffs  would  have  title  to 
the  land.  If  it  be  construed  to  vest  the  title 
In  Skelton  Napier's  estate,  then  John  T.  Na- 
pier would  have  an  interest  in  it,  Whether 
this  particular  land  passed  under  the  will  or 
not  Independently  of  the  partition  of  Skel- 
ton Napier's  estate,  the  plaintiffs  became  ten- 
ants In  common  with  the  other  legatees  by  the 
purchase  of  this  land  from  the  grantees  of 
the  administrator  of  John  T.  Napier.  Section 
4999  of  the  Civil  Code  of  1895  declares  that 
any  tenant  in  common  or  other  person  having 
a  part  interest  in  lands  may  have  and  main- 
tain an  action  In  ejectment  or  trespass  for 
the  recovery  of  such  lands,  or  for  an  injury 
thereto,  without  joining  with  him  any  other 
person  as  plaintiff.  The  plaintiffs,  therefore, 
have  title  at  least  to  an  interest  in  this  land, 
and  therefore -may  protect  their  estate  from 
trespass  by  showing  grounds  for  injunction. 
Downing  v.  Anderson,  126  Ga.  373,  55  S.  E. 
184.  In  McArthur  v.  Matthewson,  67  Ga.  143, 
it  was  said:  **In  a  suit  for  injunction,  com- 
plainants, on  showing  they  have  prima  facie 
even  an  interest  in  the  property,  may  main- 
tain their  bill."  The  plaintiffs  having  at 
least  an  interest  In  the  land,  did  they  show 
any  right  to  the  equitable  remedy  of  injunc- 
tion? This  lot  of  land  contains  490  acres. 
The  defendant  was  engaged  in  cutting  and 
removing  the  sawmill  timber  thereon  when 
the  suit  was  instituted.  The  officers  and 
agents  of  defendant  threatened  to  continue 
cutting  the  timber,  unless  lawfully  prevented 
from  so  doing.  It  will  require  some  time  to 
complete  the  cutting  and  removal  of  the  saw- 
mill timber  from  so  large  a  body  of  land. 
The  defendant  did  not  even  attempt  to  show 
any  title  to  support  its  claim  of  ownership. 
Under  such  circumstances,  If  the  plaintiffs 
show  title  to  an  undivided  Interest  in  the 
land  and  timber,  the  defendants  should  be 
enjoined  from  committing  a  continuous  and 
destructive  trespass  by  denuding  the  land  of 
its  most  valuable  timber.  Gray  Lumber  Co. 
V.  Gaskin,  122  G a.  342,  50  S.  E.  164.     We 


therefore  think  his  lionor  should  have  ea- 
joined  the  cutting  and  removal  of  the  timber 
until  the  final  trial  of  the  merits  of  the  case. 
Judgment  reversed.  All  the  Justices  oon- 
cur. 


(129  Ga.  387) 
ZIPPBRBR  T.  SEABOARD  AIR  LINE  RY, 
(Supreme   Court   of   Georgia.     Oct.   8,    1907.) 

Masteb  and  SEBVAin>— Injubt  to  Sebvakt^ 
Pleading. 

No  cause  of  action  was  alleged  in  the  peti- 
tion, and  the  general  demurrer  thereto  was 
properly  sustained. 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Efllngham 
County;  P.  E.  Seabrook,  Judge. 

Action  by  R.  P.  Zipperer  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Afllrmed. 

D.  H.  Clark,  for  plaintiff  in  error.  J.  Ran- 
dolph Anderson,  for  defendant  In  error. 

EVANS,  J.  Zipperer  sued  the  railroail 
company  for  damages  for  personal  injuriea 
alleged  to  have  been  caueed  by  the  negligence 
of  the  railroad  company.  The  court  dismiss- 
ed the  petition  on  general  demurrer,  and 
this  is  assigned  as  error. 

The  plaintiff  depended  upon  substantially 
the  following  allegations  as  showing  the  de- 
fendant's liability:  Plaintiff  was  a  train 
hand  upon  one  of  defendant's  work  trains, 
and  was  directed  by  the  conductor  in  charge 
of  the  train  to  uncouple  one  of  the  cars,  that 
it  might  be  placed  upon  the  switch.  In  at- 
tempting to  obey  this  command,  and  while 
walMng  along  the  side  of  the  track,  he  vio- 
lently struck  his  foot  against  a  steel  rail, 
which  lay  in  his  path,  and  was  thrown  under 
the  moving  train,  sustaining  serious  injuries. 
The  rail  against  which  he  stumbled  was  30 
feet  long,  weighing  70  pounds  to  the  yard, 
and  lying  on  its  side,  and  presented  a  sharp, 
projecting  surface.  The  defendant's  negli- 
gence was  alleged  to  consist  in  permitting  the 
steel  rail  to  remain  in  a  place  where  the  de- 
fendant knew,  or  in  the  exercise  of  diligence 
could  have  known,  that  plaintiff,  in  the  per> 
formance  of  his  duties  as  such  train  hand, 
would  be  compelled  to  travel.  There  is  no 
allegation  that  it  was  not  necessary  for  the 
railroad  company  to  place  the  rail  where  it 
was,  or  that  It  was  not  placed  there  in  a 
proper  manner. 

We  do  not  think  the  plaintiff  makes  a  case 
of  negligence  agalDSt  the  railroad  company. 
The  bare  fact  that  a  steel  rail  was  placed 
on  the  roadbed,  near  its  track,  in  full  view 
of  a  passer-by,  cannot  be  deemed  a  negligoat 
act.  If  so,  a  railroad  company  could  never 
repair  its  track,  by  placing  necessary  material 
at  a  convenient  place  and  in  a  proper  man- 
ner, without  subjecting  Itself  to  liability  for 
every  accident  occurring  on  that  account  at 
that  point  As  was  remarked  In  the  case  of 
Lee  V.  Central  Railroad  Co.,  86  Ga.  233,  12 
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S.  B.  807,  by  BJeckley,  a  J.:  "It  cannot  be 
incumbent  on  railroad  companies,  or  any 
one  else,  in  sucb  a  world  as  tbis,  to  keep  tbe 
wbole  face  of  tbe  eartb,  on  wbicb  servants 
and  employes  are  to  execute  tbelr  functions, 
«lear  pf  every  object  tbat  may  cause  an  em- 
ployfi  to  slip  up  or  be  tbrown  down."  Be- 
sides, tbe  plaintilf,  tbougb  affirming  in  tecb- 
nical  pbrase  tbat  be  was  free  from  fault, 
does  not  explain  wby,  in  tbe  broad,  open  day, 
be  did  not  see  sucb  a  plain  and  distinct  ob- 
ject as  a  fiteel  track  rail  90  feet  in  length. 
We  concur  in  ttie  Judgment  of  tbe  superior 
court  tbat  no  cause  of  action  was  set  forth, 
and  tbat  tbe  general  demurrer  was  properly 
sustained. 

Judgment  afOrmed.  All  the  Justices  con- 
cur. 

(128  Ob.  888) 

HARRIS  V.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  Georgia.     Oct  8,  1907.) 

1.  NEGLiaENCB-PLBADIRG. 

General  allegations  that  a  plaintiff  was  in- 
jured by  reason  of  the  negligent  conduct  of  a 
railroad  company,  or  the  like,  unless  accom- 
panied by  allegations  of  fact  showing  negligence, 
are  subject  to  spedal  demurrer. 

[Ed.  Note.— For  cases  in  poi^t,  see  Cent.  Dig. 
vol  37,  Negligence,  9  174.J 

2.  Railboads— Accident  at  Cbossinq— Con- 
tbibutobt  negligence. 

Although  the  agents  of  a  railroad  company 
may  be  negligent  in  running  its  en^^ine  and  can 
at  a  high  rate  of  speed  over  a  public  road  cross- 
ing, and  in  approaching  a  station  where  the 
train  is  to  stop,  and  in  not  keeping  a  lookout, 
yet  if  a  person,  with  knowledge  of  the  impend- 
ing danger*  steps  on  the  track  and  seeks  |o  cross 
immediately  in  front  of  the  engine,  and  is  in- 
jured, he  cannot  recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  S  1026.] 

8.  Sams. 

Under  the  rule  that  pleadings  are  to  be  con- 
strued most  strongly  against  the  pleader,  the 
case  *  made  by  the  petition  was  substantially 
as  set  out  in  the  preceding  note,  and  a  demurrer 
to  it  was  properly  sustained. 
/Sylhibus  by  the  Court) 

Error  from  Superior  Court,  Crawford  Coun- 
ty; W.  H.  Felton,  Jr..  Judge. 

Action  by  Z.  T.  Harris  against  tbe  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Z.  T.  Harris  brought  suit  against  tbe 
Southern  Railway  Company,  alleging  sub- 
stantially as  follows:  On  tbe  Oth  day  of  No- 
vember, 1906,  plaintiff  was  injured  by  an  en- 
gine operated  by  tbe  defendant  company; 
"said  injury  being  caused  by  tbe  negligent 
running  of  the  said  engine,  and  being  caused 
without  any  negligence  on-  tbe  part  of  peti- 
tioner." Tbe  plaintiff  bad  a  contract  to  carry 
tbe  United  States  malP  f  rom  Roberta  to 
Knoxville.  He  was  also  a  hotel  keeper  at 
Roberta,  and  both  of  these  occupations  re- 
quired bis  attendance  at  tbe  depot  of  the  de- 
fendant company  upon  the  arrival  of  pas- 
senger trains.  On  the  day  mentioned,  in  tbe 
performance  of  bis  duties,  be  left  tbe  hotel 


to  go  to  tbe  depot  of  the  defendant  company, 
and  in  order  to  do  so  it  was  necessary  to 
cross  tbe  railroad  track  at  tbe  depot  "As 
tbe  plaintiff  stepped  u];>on  tbe  track,  tbe  en- 
gine of  the  north-bound  passenger  train 
struck  tbe  plaintiff,"  inflicting  injuries  upon 
him.  The  place  where  tbe  engine  struck  him 
was  a  point  on  tbe  track  located  almost  at 
the  depot,  near  tbe  point  where  tbe  trains 
always  stop  to  receive  passengers.  A  few 
yards  south  of  this  point  there  is  a  public 
crossing,  which  constitutes  a  part  of  tbe  main 
thorouglifare  of  the  town  of  Roberta,  and  Is 
used  constantly  by  tbe  citizens.  The  train 
had  to  pass  over  tbe  crossing  before  striking 
tbe  plaintiff.  Tbe  defendant  wss  negligent  in 
approaching  the  crossing  at  3ncb  a  high  rate 
of  speed  tbat  it  was  impossible  for  tbe  eiv 
ghieer  operating  it  to  stop  the  train  within 
a  sufficiently  short  distance  to  be  safe  for 
tbe  public  using  tbe  crossing.  If  the  engineer 
bad  approached  the  crossing  at  sucb  rate  of 
speed  as  would  have  enabled  him- to  control 
the  train,  as  tbe  law  required  and  as  tbe  safe- 
ty of  the  public  demanded,  the  plaintiff  would 
have  crossed  the  track  in  safety. 

By  amendment  the  plaintiff  alleged  as  fol- 
lows: It  was  well  known  to  the  defendant 
and  its  engineer  that  tbe  plaintiff  was  in  the 
habit  of  crossing  at  the  point  where  be  was 
struck.  It  was  in  an  incorporated  town,  and 
at  a  place  where  people  congregated  and  as- 
sembled at  tbe  time  when  this  train  was  due 
to  arrive.  Plaintiff  used  ordinary  care,  and 
would  have  succeeded  in  crossing  in  safety, 
but  for  the  fact  that  the  locomotive  was  run- 
ning at  an  unusual  and  excessive  rate  of 
speed— at  sucb  a  neglig^it  rate  of  speed  as 
this  plaintiff  did  not  know  of  and  could  not 
necessarily  have  anticipated.  At  the  time  he 
stepped  upon  the  track  be  was  far  enough 
ahead  of  the  engine  to  have  been  seen  by  the 
engineer,  and  for  tbe  engineer  to  have  chedc- 
ed  his  speed,  so  as  to  have  prevented  the 
striking  of  tbe  plaintiff  and  the  injuries 
wbicb  were  inflicted  upon  him.  Tbe  negli- 
gence of  the  defendant  and  its  engineer  con- 
sisted in  running  the  train  at  a  negligent 
rate  of  speed  at  the  place  and  under  the  cir- 
cumstances named,  and  in  not  keeping  a 
lookout  at  the  time  and  place  mentioned,  "by 
which  plaintiff  could  have  been  seen  and  the 
speed  of  the  train  checked,  so  as  to  have' 
avoided  tbe  striking  of  the  plaintiff."  Tbe 
crossing  is  part  of  the  street  in  an  incorpo- 
rated town,  and  all  that  part  of  the  railroad 
from  the  crossing  to  the  station,  beyond  the 
point  where  plaintiff  was  injured,  is  and  has 
been  for  many  years  used  as  a  thoroughfare 
by  the  public  in  approaching  the  station,  and 
that  part  of  tbe  road  between  the  street  and 
the  station  is  constantly  used  by  the  public, 
all  of  which  was  well  known  to  tbe  defend- 
ant Tbe  point  at  which  the  train  struck  the 
plaintiff  was  25  yards  north  of  the  public 
crossing  and.  10  yards  south  of  the  depot. 
Tbe  train  was  going  at  such  a  rate  of  speed 
"at  this  pohit"  as  to  be  dang^ous  to  pasaen- 
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gets  and  to  constitute  negligence  as  to  all 
persons  whose  business  required  that  they 
cross  the  track  of  the  defendant  company  at 
this  point  Plaintiff  was  under  contract  with 
the  United  States  government  to  deliver  and 
receive  the  malls  transported  by  the  defend- 
ant The  railroad  was  also  under  contract 
with  the  United  States  government  to  trans- 
port the  mails  to  and  from  the  town  of  Rober- 
ta. By  reason  of  this  employment  the  plain- 
tiffs presence  was  necessary  at  the  depot  of 
the  defendant  company  upon  the  arrival  and 
departure  of  its  passenger  trains  as  alleged. 
The  defendant  demurred  to  the  declaration, 
both  generally  and  specially.  The  demurrer 
was  sustained,  and  the  plaintiff  excepted. 

A.  G.  Riley,  U  L.  Brown,  and  H.  A.  Math- 
ews, for  plaintiff  in  error.  Arthur  Hey- 
man,  A.  J.  Danlelly,  and  G.  B.  Battle,  for  de- 
fendant in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1.  The  special  demurrer  attacks  al- 
most every  allegation  in  the  petition.  As 
we  shall  affirm  the  Judgment  sustaining  the 
general  demurrer,  it  will,  not  be  profitable 
to  deal  at  length  with  the  various  grounds 
of  the  special  demurrer.  Some  of  them  were 
well  taken,  and  some  were  not.  The  plain- 
tiff in  his  petition  must  allege  facts,  not 
merely  conclusions.  General  allegations  that 
the  defendant  was  negligent,  or  that  the 
plaintiff  was  injured  by  the  negligent  con- 
duct of  the  defendant,  or  the  like,  will  not 
alone  withstand  a  special  demurrer.  The 
pleader  should  state  wherein  the  negligence 
consisted.  He  must  plainly,  fully,  and  dis- 
tinctly set  forth  his  cause  of  action.  If  be 
has  done  this,  he  is  not  required  to  enter 
into  elaborate  statements  of  minutiae.  If  he 
sets  forth  the  negligent  conduct  complained 
of,  a  subsequent  reference  to  it  as  the  neg- 
ligence above  stated,  or  **above  enumerated," 
does  not  render  the  petition  demurrable. 

2.  Ordinarily  a  person  who  is  injured  by 
a  railway  train  is  not  required  to  allege 
as  a  part  of  his  case  that  he  was  without 
fault  or  negligence;  but,  if  the  facts  alleged 
in  his  declaration  show  that  he  was  wanting 
In  ordinary  care,  the  point  may  be  raised  by 
demurrer.  It  is  a  familiar  rule  that  plead- 
ings are  to  be  construed  most  strongly  against 
the  pleader,  (n  the  light  of  this  rule,  how 
stands  the  plaintiff's  case?  He  alleges  that 
the  defendant's  train  was  running  very  raih 
idly  in  passing  over  the  crossing  and  ap- 
proaching the  station  close  by;  that  there 
was  negligence,  both  in  not  having  the  en- 
gine under  control  and  in  not  keeping  a 
lookout.  But  what  does  he  show  as  to 
himself?  He  does  not  deny  that  he  saw  the 
engine  approaching  at  a  rapid  rate  of  speed, 
or  that  he  knew  that  the  speed  was  not 
checked,  or  that  there  was  no  lookout  kept 
Indeed,  so  far  as  the  petition  shows,  he  is 
to  be  taken  as  having  full  knowledge  of 
the  dangerous  position  he  assumed  in  going 


upon  the  track.  He  allies  that  the  engineer 
could  have  seen  him,  and  it  would  seem  that 
he  could  as  easily  have  seen  the  engine 
He  says  generally  that  there  was  **such  a 
negligent  rate  of  speed"  as  he  did  not  know 
of;  but  he  does  not  say  that  he  did  not  s^e 
the  rapidly  moving  train.  It  does  not  ap- 
pear how  far  distant  the  engine  was  when 
he  undertook  to  cross,  but  apparently  he 
stepped  immediately  in  front  of  it,  since  he 
alleged  that  '*as  the  plaintiff  stepped  upon 
the  track  the  engine  of  the  north-bound 
passenger  train  struck  the  plaintiff."  If  it 
struck  him  as  he  stuped  upon  the  trade 
he  must  have  gone  on  the  track  very  close 
in  front  of  it  It  was  not  stated  whether 
the  engine  had  already  passed  beyond  the 
road  crossing  before  he  made  his  attempt 
to  go  in  front  of  It  We  have,  therefore, 
presented  to  us  a  case  where  the  plaintiff 
voluntarily  went  upon  a  railroad  track  Im- 
mediately, or  almost  immediately,  in  front 
of  a  rapidly  moving  train,  with  knowledge 
of  the  danger,  and  miscalculated  on  his 
ability  to  cross  the  track  before  being  struck. 
Such  a  declaration  does  not  authorize  a 
recovery.  Thomas  v.  Gentral  of  Georgia  Ry. 
Go.,  121  Ga.  38,  48  S.  E.  683;  Atlanta  Rail- 
way &  Power  Co.  v.  Owens,  119  Ga.  833,  47 
S.  B.  213;  Ivy  v.  East  Tenn.,  etc.,  Ry.  Go^ 
88  Ga.  71,  13  S.  E.  947. 

Under  the  ruling  above  made.  It  is  not 
necessary  to  discuss  the  effect  of  the  law  In 
regard  to  public  crossings  in  determining  the 
question  of  the  existence  of  negligence  on  the 
part  of  the  railroad  relatively  to  persons 
who  %re  near  such  crossings. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


029  Ga.  1») 
T.   B.   REDMOND  &  CO.   v.  ATLANTA   & 
BIRMINGHAM  AIR  LINE  RT. 

ATLANTA    &    BIRMINGHAM    AIR    UKB 
R^.  V.  T.  B.  REDMOND  &  CO. 

(Supreme  Court  of  Georgia.     Oct.  4»  1907.) 

1.  AcooBo  ANo  Satisfaction— What  Consti- 
tutes. 

Where  one  has  an  unliquidated  demand 
against  another,  and  the  debtor  sends  a  check 
to  his  attorney,  together  with  a  receipt  to  be 
signed  by  the  creditor,  and  the  latter  receives 
from  the  attorney  the  check,  though  protesting 
that  a  much  larger  sum  is  due  him,  and  signs 
a  receipt  under  seal  which  contains  the  stipula- 
tion that  in  consideration  of  the  amount  of  the 
check,  or  voucher,  the  debtor  releases  the  credit- 
or **from  all  claims  and  demands  whatsoever 
for  or  on  account  of  the  said  contract,  or  for 
work  and  labor  done  and  for  materials  furnished 
by  us  in  connection  with  the  same,"  the  receiv- 
ing and  retaining  of  the  sum  offered,  and  the 
signing  of  the  receipt,  becomes  an  executed 
agreement,  and  constitutes  a  good  accord  and 
satisfaction,  and,  as  such,  is  binding  upon  the 
creditor  holding  the  demand,  although  he  enter- 
ed unon  the  receipt  at  the  time  of  signing  the 
same,  or  prior  thereto,  the  letters  **E.  &  O.  E.,'' 
which  mean  "errors  and  omissions  excepted.** 

[E)d.  Note.— For  cases  in  point,  see  Cent  I>ig. 
vol.  1,  Accord  and  Satisfaction,  §§  88-9a] 
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2.  Saaob— RxsoiBsioir— Tkndkb   of   Bsnsfitb 
Received. 

Even  if  the  amoant  tendered  and  accepted 
was  the  amount  fixed  by  the  estimate  of  the 
debtor's  engineer,  and  such  estimate  was  in- 
correct,  and  the  result  of  a  mistake  or  fraud, 
the  creditor  would  not  be  entitled  to  retain  the 
proceeds  of  the  check  received  upon  the  terms 
above  set  forth,  and  sue  for  the  remainder  of  his 
tmliouidated  demand.  Before  he  would  be  en- 
titled to  maintain  such  an  action,  it  would  be 
necessary  for  him  to  tender  back  the  amount 
received. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig* 
VOL  1,  Accord  and  Satisfaction,  S  145.] 

(Syllabus  by  the  Court) 

Error  from  Snperior  Court,  Paulding  Coun- 
ty;   A.  L.  Bartlett,  Judge. 

Action  by  T.  B.  Redmond  &  Co.  against  the 
Atlanta  &  Birmingham  Air  Line  Railway. 
Judgment  for  defendant,  and  plaintiflF  brings 
error,  and  defendant  assigns  cross-error.  Judg- 
ment affirmed  on  main  biil  of  exceptions. 
Cross-bill  of  exceptions  dismissed. 

T.  B.  Redmond  &  Co.  brought  suit  against 
the  Atlanta  &  Birmingham  Air  Line  Railway 
Company  to  recover  various  amounts  alleged 
to  be  due  to  the  plaintiffs  for  work  done  and 
material  furnished  in  the  construction  of 
a  single  track  railroad  along  sections  37, 
38,  39,  and  40  of  defendant's  line.  Both  gen- 
eral and  special  demurrers  were  interposed 
by  the  defendant.  Some  of  the  demurrers 
were  overruled  and  others  sustained.  The 
plaintiffs  filed  their  bill  of  exceptions  to  the 
order  sustaining  certain  grounds  of  the  de- 
murrer, and  the  defendant  by  cross-bill  ex- 
cepted to  the  order  overruling  certain  other 
grounds.  The  petition  alleged  that  the  peti- 
tioners had  entered  into  a  contract  in  March, 
1903,  with  the  East  &  West  Railroad  Com- 
panyto  do  certain  work  required  in  the  con- 
struction of  a  single  track  railroad  for  the 
latter  company  on  the  sections  above  men- 
tioned. Profert  was  made  of  said  contract 
It  was  further  alleged  that  the  Atlanta  & 
Birmingham  Air  Line  Railway  Company,  the 
defendant,  was  formed  by  a  consolidation  of 
the  East  &  West  Railroad  Company  and  the 
Chattahoochee  Terminal  Railway,  and  that 
the  defendant  company  had  undertaken  the 
construction  of  said  sections  of  railroad  and 
assumed  the  place  of  the  East  &  West  Rail- 
road Company  under  the  contract  with  peti- 
tioners, and  became  liable  to  petitioners  in 
the  same  manner  as  the  East  &  West  Rail- 
road Company  would  have  been  had  not  said 
substitution  taken  place.  The  contract  pro- 
vided, among  other  things,  that  "all  ques- 
tions, differences,  or  controversies  which  may 
arise  between  the  company  and  the  contract- 
or, under  or  in  reference  to  this  agreement 
and  specification,  or  Its  performance  or  non- 
performance, or  the  work  to  which  they  re- 
late, or  in  any  way  whatever  pertaining,  to 
or  connected  with  said  work,  shall  be  refer- 
red to  the  engineer  of  the  company,  and  his 
decision  shall  be  final  and  conclusive  as  to 
both  parties     •    •    •    And  It  is  distinctly 


understood  and  agreed  between  the  parties 
that  the  work  under  this  contract  shall  at 
every  stage  of  its  progress  from  beginning  to 
end  be  subject  to  the  directions,  inspection 
and  acceptance  of  the  engineer,  who  shall 
determine  without  appeal  what  in  any  case  a 
fair  construction  of  the  contract  requires  to 
be  done  by  either  party,  and  whose  measure- 
ments, classifications  and  estimates,  monthly 
or  final,  shall  be  absolutely  conclusive  upon 
both  parties."  The  petition  alleges  that  the 
final  estimate,  which  was  furnished  to  them 
about  the  31st  day  of  August,  1904,  was  er- 
roneous and  fraudulent  in  various  particu- 
lars, and  failed  to  allow  a;>etitioners  the 
amount  to  which  they  were  entitled  for  woilc 
done  and  material  furnished.  It  further  ap- 
pears from  the  petition  and  amendments 
thereto  that  the  final  estimate  was  presented 
to  petitioners,  together  with  a  voucher  for  the 
amount  represented  by  said  final  estimate  to 
be  due  them,  by  the  attorney  at  law  for  the 
defendant  When  the  same  was  so  presented, 
they  protested  that  It  was  Incorrect,  and 
were  thereupon  referred  to  the  engineer  of 
defendant  one  Jones.  They  sought  to  ob- 
tain access  to  said  Jones,  but  he  was  not  in 
Atlanta,  so  they  wired  to  him  at  Birmingham, 
Ala.,  as  follows :  *' Amount  of  voucher  tender- 
ed us  to-day  is  not  the  full  amount  due  us. 
♦  ♦  ♦  Will  accept  voucher  pending  future 
adjustment  of  our  claim."  This  tele)^am, 
it  is  alleged,  was  delivered  to  said  Jones,  and 
after  waiting  24  hours  for  a  reply,  and  no 
reply  having  been  received,  petitioners  ac- 
cepted the  amount  shown  to  be  due  them  by 
said  final  estimate,  and  signed  the  following 
receipt:  ''We  acknowledge  to  have  received 
from  the  Atlanta  &  Birmingham  Air  Line 
Railway  the  sum  of  $41,064.67  in  full  pay- 
ment for  all  materials  furnished  and  for  all 
work  and  labor  done  by  us  under  or  In  con- 
nection with  the  contract  [identifying  the  con- 
tract above  set  out].  The  said  contract  being 
now  completed  and  the  said  amount  being  the 
final  payment  to  us  under  the  same,  and  we 
do  hereby  release  the  said  Atlanta  &  Birming- 
ham Air  Line  Railway  from  all  claims  and 
demands  whatsoever,  for  or  on  account  of 
the  said  contract,  or  for  work  and  labor  done 
and  for  materials  furnished  by  us  in  connec- 
tion with  the  same.  In  witness  whereof,  we 
have  hereunto  set  our  hands  and  seals  the 
seventh  day  of  October,  1904.  E.  &  O.  E." 
Petitioners  further  allege  that,  at  the  time 
said  voucher  was  signed  by  them,  they  were 
in  great  financial  distress  and  in  the  most 
pressing  need  of  money,  by  reason  of  the 
work  which  they  had  done  for  the  defendant 
which  fact  was  known  to  the  defendant,  and 
that  they  were  forced,  by  reason  of  such 
financial  condition,  to  accept  said  sum,  or 
await  the  result  of  protracted  and  expensive 
litigation,  and  that  defendant  took  advantage 
of  said  condition  of  petitioners  and  required 
them  to  sign  said  receipt  By  amendment  it 
was  further  alleged  that,  before  accepting  the 
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said  sum  of  money  and  signing  said  receipt, 
plaintiffs  entered  thereon  the  letters  '*E.  & 
O.  B.,"  being  an  abbreviation  of  the  words, 
"Errors  and  omissions  excepted";  that  said 
abbreviation  is  of  well-known  meaning  in  the 
business  world,  the  purpose  being  to  call  in 
question  the  correctness  of  the  statement,  ac- 
count, or  receipt,  and  indicate  that  the  cor- 
rectness of  such  statement,  account,  or  re- 
ceipt is  not  admitted ;  and  that  the  defendant 
took  from  the  plaintiff  said  receipt,  and  turn- 
ed over  to  them  said  voucher  with  full  knowl- 
edge that  it  was  indebted  to  them  more  than 
the  sum  called  for  by  said  voucher,  and  that 
the  same  was  being  received  by  plaintiff  only 
in  partial  settlement  and  subject  to  future  ad- 
justment The  defendant  filed  general  and 
special  demurrers.  The  third,  fourth,  and 
fifth  grounds  of  the  general  demurrer  are  as 
follows:  "Because  it  appears  by  said  peti- 
tion that  the  said  contract  sued  on  has  been 
settled  and  final  estimates  have  been  furnish- 
ed to  petitioner  thereon,  and  payments  have 
been  made  and  accepted  according  to  said 
final  estimates  and  have  been  received  by 
said  plaintiffs  on  said  final  estimates.  Said 
settlement  thus  made  is  sought  to  be  set  aside 
upon  the  ground  of  fraud,  but  no  tender  is  al- 
leged to  have  been  made,  or  is  in  said  peti- 
tion made,  to  this  defendant  of  the  amount  al- 
leged to  have  been  paid  and  received  under 
said  final  estimate  and  settlement  Because 
the  petition  sets  forth  no  cause  of  action. 
Because  said  petition  shows  that  the  said 
defendant  hath  paid  said  plaintiff  for  and  on 
account  of  said  work  done  under  said  contract 
and  that  said  payment  was  accepted  by  said 
plaintiff,  and  shows  no  sufficient  reason  why 
said  payment  and  settlement  should  be  set 
aside,  or  any  reason  why  plaintiffs  should  be 
allowed  to  recover."  The  court  sustained  the 
general  demurrer  on  the  grounds  Just  quoted, 
and  dismissed  the  suit  The  plaintiff  ez« 
cepted. 

Smith,  Bemer»  Smith  A  Hastings  and 
Peeples  &  Jordan,  for  plaintiff  in  error. 
King,  Spalding  &  Little,  for  defendant  in  ex^ 
ror. 

BECK,  J.  (after  stating  the  facts  as  above). 
It  appears  from  the  petition  in  this  case 
that  the  plaintiffs  accepted  a  certain  sum 
tendered  by  the  other  party  as  the  full 
amount  due  under  the  contract,  though  pro- 
testing that  it  was  an  improper  amount  and 
less  than  they  were  entitled  to,  and  released 
the  defendant,  in  consideration  of  such  pay- 
ment from  all  further  liability  imder  the 
contract  sued  on.  And  it  is  insisted  by  de- 
fendant's counsel  that  this  constituted  an  ac- 
cord and  satisfaction,  and  that  under  Oiv. 
Code  1885,  I  3735,  the  plaintiffs  are  conclud- 
ed; the  agreement  having  been  actually  ex- 
ecuted by  the  payment  of  the  money.  De- 
fendant Insists  that  the  payment  and  accept- 
ance of  the  money,  ander  the  facts  set  forth 


in  the  petition,  under  the  provisions  of  the 
Code  section  of  the  Ck>de  Just  cited,  Is  bind- 
ing upon  the  plaintiffs  as  an  accord  and  sat- 
isfaction, whether  the  demand  of  the  latter 
was  liquidated  or  unliquidated.  Under  the 
view  that  we  take  of  the  questions  made  by 
the  record.  It  is  not  necessary  to  decide 
whether  that  contention  be  sound,  or  wheth^ 
section  3735  of  the  Ck>de  is  so  modified  by 
the  provisions  of  section  3734,  when  the  two 
sections  are  construed  together,  that  if  plain- 
tiffs' demand  was  for  a  liquidated  amount 
the  acceptance  of  the  amount  embodied  in 
the  receipt  constituted  accord  and  satisfac- 
tion, for  in  this  case  the  demand  was  unliqui- 
dated. The  contrary  view,  urged  by  the 
plaintiffs,  Is  not  countenanced  by  the  authori- 
ties when  applied  to  their  case  as  stated  by 
them.  "A  debt  or  demand  is  liquidated  when 
agreed  on  by  the  parties,  or  fixed  as  to  the 
amount  by  the  operation  of  law."  Hargroves 
v.  Ctooke,  15  Ga.  321.  "The  word  liquidated,' 
in  the  sense  of  the  rule  that  payment  of  a 
lesser  sum  is  a  discharge  of  the  remainder 
where  the  amount  in  dispute  is  unliquidated, 
but  that  it  is  not  a  discharge  where  it  is 
liquidated,  means  that  the  amount  doe  has 
been  ascertained  and  agreed  on  by  the  par- 
ties or  fixed  by  operation  of  law.  Hie  rule 
does  not  apply  where  there  is  a  bona  fide  dis- 
pute as  to  the  amount  actually  due.  Treat 
V.  Price,  47  Neb.  875,  06  N.  W.  834,  836."  "A 
demand  is  not  liquidated,  even  if  it  appears 
that  something  is  due,  unless  it  appears  bow 
much  is  due;  and  when  it  is  admitted  that 
one  of  two  specific  sums  is  due,  but  there  Is 
a  general  dispute  as  to  which  is  the  proper 
amount  the  demand  is  regarded  as  *unliqui- 
dated'  within  the  meaning  of  the  term  as  ap- 
plied to  the  subject  of  accord  and  satisfac- 
tion. Lestienne  v.  Ernst,  5  App.  Dlv.  373,  39 
N.  Y.  Supp.  199,  200,  citing  Nassoly  v.  Tom> 
linson,  148  N.  Y.  326,  331,  42  N.  E.  715,  51 
Am.  St  Bep.  685;  Ives  v.  Jefferson  Oounty 
Sup'rs,  18  Wis.  166, 168;  Clark  v.  Dutton,  69 
111.  521,  523;  Greenlee  v.  Mosnat  116  Iowa, 
535,  90  N.  W.  338,  339,  citing  Nassoly  v.  Tom- 
llnson,  148  N.  Y.  326,  42  N.  E.  715,  51  Am.  St 
Bep.  695."  The  two  latter  quotations  were 
taken  from  5  Words  &  Phrases,  4174. 

A  brief  reference  to  some  of  the  items  of 
the  account  upon  which  the  plaintifiTs'  de- 
mand in  this  suit  is  based  will  produce  the 
conviction  at  once  that  it  was  unliquidated. 
One  of  the  items  alleged  to  be  due  to  peti- 
tioners  was  for  removing  a  certain  nomber 
of  cubic  yards  of  dirt,  which  "petitioners 
show  that  they  were  compelled  to  handle  in  a 
manner  not  contemplated  by  the  contract 
and  not  provided  for  by  the  contract  and 
that  said  work  was  reasonably  worth  the 
sum  at  which  it  has  been  charged  up  [in  the 
petition]."  Another  large  item  was  for  han- 
dling **wet  excavation,"  and  "petitioners  show 
that  no  contract  price  was  fixed  for  handling 
wet  excavation,  and  that  a  customary  and 
reasonable  allowance  for  the  same  would 
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have  been  $1.50  pep  cubic  yard,"  and  that  on- 
ly 70  cents  per  cubic  yard  **was  allowed  for 
the  same  according  to  the  final  estimate  of 
the  defendant"  And  "petitioners  further 
show  that  the  fills  or  slides  in  the  tunnel 
amounted  to  3,215  cubic  yards,  and  that  $3 
per.  cubic  yard  was  a  reasonable  price  for 
handling  this  work,  and  petitioners  show  that 
no  price  was  fixed  in  the  contract  for  the 
payment  of  the  same,  but  the  defendant  com- 
pany arbitrarily  undertook  to  fix  the  price  at 
$1.25  per  cubic  yard."  Another  item  was  for 
lumber  which  it  is  alleged  was  improperly 
rejected  by  the  defendant's  engineer.  It  Is 
unnecessary  to  enumerate  all  of  the  items 
charged  in  the  petition,  as  it  sufficiently  ap- 
pears from  what  has  been  shown  that  the  in- 
debtedness due  to  the  plaintiffs  by  the  de- 
fendant was  not  ascertained  or  agreed  upon 
by  the  parties,  and  can  not  be  regarded  as 
"liquidated"  within  the  meaning  of  the  term, 
as  applied  to  the  subject  of  accord  and  sat- 
isfaction. 

The  mere  fact  that  the  defendant  acceded 
to  the  estimate  of  the  engineer,  and  was 
willing  to  pay  that  amount  without  attacking 
it,  and  tendered  that  amount  with  the  condi- 
tion embodied  in  the  receipt  or  release,  did 
not  have  the  effect  to  render  the  plaintiffs' 
unliquidated  demand  a  liquidated  one.  It 
did  not  render  it  one  ^'ascertained  and  agreed 
upon  by  the  parties  or  fixed  by  operation  of 
law."  In  the  case  of  Chicago  Railway  Co. 
T.  Clark,  178  U.  S.  363,  20  Sup,  Ct  924,  4A 
L.  Ed.  1009,  it  was  said:  ''The  proposition 
is  that  the  release  was  given  without  consid- 
eration, and  that  Clark  was  entitled  to  recov- 
er, so  far  as  the  items  of  $40,000  and  $9,558.63 
were  concerned,  on  the  principle  that,  where 
a  liquidated  sum  is  due,  the  payment  of  a 
less  sum  in  satisfaction  thereof,  though  ac- 
cepted as  satisfaction,  is  not  binding  as  such, 
for  want  of  consideration.  Cumber  v.  Wane, 
1  Strange,  426.  The  rule  therein  laid  down 
has  been  must  questioned  and  qualified. 
Ooddard  t.  O'Brien,  9  Q.  B.  Div.  37 ;  Sibree  t. 
Tripp,  15  M.  &  W.  23 ;  Cbuldery  v.  Bartrum, 
19  Ch.  D.  394 ;  Foakes  ▼.  Beer,  9  App.  Cas. 
606 ;  Notes  to  Cumber  y.  Wane,  in  1  Smith's 
Leading  Cases,  606;  12  Harvard  Law  Re- 
Yiew,  521.  The  result  of  the  modem  cases  is 
that  the  rule  only  applies  when  the  larger 
sum  is  liquidated,  and  when  there  Is  no  con- 
sideration whatever  for  the  surrender  of  part 
of  it;  and,  while  the  general  rule  must  be 
regarded  as  well  settled,  it  is  considered  so 
far  with  disfavor  as  to  be  confined  strictly 
to  cases  within  it  *  ^  *  And  the  cases 
are  many  in  which  it  has  been  held  that, 
where  an  aggregate  amount  is  in  dispute,  the 
payment  of  a  specified  sum  conceded  to  be 
due — that  is,  by  including  certahi  itema,  but 
excluding  disputed  items — on  condition  that 
the  sum  so  paid  shall  be  received  in  full  sat- 
isfaction, will  be  sustained  as  an  extin- 
guishment of  the  whole.  In  Fuller  v.  Kemp, 
138  K.  Y.  231,  83  N.  B.  1034,  20  L.  R.  A. 
786,  where  certain  items  of  an  account  were 


disputed,  and  certain  items  were  undisputed, 
and  defendant  paid  plaintiff  only  the  amoant 
of  the  undisputed  items,  the  court  held  that 
the  dispute  over  certain  of  the  items  made 
the  account  an  unliquidated  one,  and  that 
plaintiff,  by  accepting  the  amount  of  the  un- 
disputed items  with  notice  that  it  was  sent 
as  payment  in  full,  was  precluded  from  re- 
covering the  balance  of  his  demand." 

The  demand  of  the  plaintiff  being  unliqui- 
dated, it  necessarily  follows  that  the  tender 
or  offer  of  the  sum  mentioned  in  the  receipt 
upon  the  terms  recited  therein  was  in  effect 
*an  accord  and  satisfaction.  By  the  accep- 
tance on  the  part  of  the  plaintiffs  of  the  sum 
named  and  the  signing  of  the  receipt  con- 
taining the  conditions  upon  which  it  was 
offered,  the  agreement  to  accept  less  than  the 
amount  of  the  unliquidated  demand  became 
executed,  and,  when  the  plaintiff  attempted  to 
collect  the  balance  of  his  demand,  the  defend- 
ant could  plead  the  executed  agreement  as 
an  accord  and  satisfaction.  And  this  con- 
clusion is  not  affected  by  the  fact  that  at  the 
time  of  signing  said  receipt  the  plaintiffs  en- 
tered thereon  the  letters  "B.  &  O.  B.,"  which 
were  abbreviations  for  the  words,  "arrors  and 
omissions  excepted."  It  appeared  by  said 
petition  that  said  voucher  was  presented  to 
the  plaintiff  by  J.  J.  Spalding,  attorney  at 
law  for  defendant;  that  the  said  receipt  was 
signed  and  delivered  to  the  said  Spalding; 
that  the  petitioners  were  informed  in  .effect 
by  the  said  Spalding,  prior  to  accepting  said 
voucher  and  cashing  the  same,  that  he  had 
no  authority  and  could  not  give  them  any 
relief  in  regard  to  their  complaints,  as  set 
forth  in  their  petition  and  amendments  there- 
to; and  that,  without  other  or  further  com- 
munication from  any  agent,  officer,  or  attor- 
ney of  the  defendant,  the  said  plaintiffs  re- 
ceived the  amount  of  said  voucher  and  sign- 
ed the  said  receipt  Where  a  certain  sum  of 
money  is  tend^'ed  by  a  debtor  to  a  creditor 
on  the  condition  that  he  accept  it  in  full  sat- 
isfaction of  his  demand,  the  sum  due  being  in 
dispute,  the  debtor  must  either  refuse  the 
tender  or  accept  It  as  made,  subject  to  the 
condition.  If  he  accept  it,  he  accepts  the 
oonditlon  also,  notwithstanding  any  protest 
he  may  make  to  the  contrary.  "A.,  being  in- 
debted to  B.  in  an  uncertain  amount,  sent  to 
the  C.  Bank  the  amount  whidi  A.  conceded  to 
be  due,  with  instructions  to  pay  the  sum  to 
B.,  but  only  in  full  settlement,  and  on  his 
signing  a  receipt  to  that  effect  B.,  protest- 
ing that  more  was  due,  accepted  the  money, 
and  signed  the  receipt,  but  caused  the  bank  to 
send  back,  accompanying  the  receipt,  a  let- 
ter declaring  that  he  only  received  the  mon^ 
on  account  and  not  in  settlement  Held 
that,  by  receiving  the  money,  he  had  accepted 
the  condition  on  which  it  was  tendered,  and 
that  his  protest  availed  nothing.  Held,  fur- 
ther, that  the  terms  of  the  receipt,  and  the 
refusal  of  the  bank  to  pay  the  money  except 
upon  his  signing  it,  were  notice  to  him  that 
the  bank  had  no  authority  to  pay  it,  except 


878 


68  SOUTHBASTBRN  RBPOBTBR. 


(Ga 


on  the  condition  that  it  should  be  received  In 
full  settlement"  Treat  v.  Price,  47  Neb.  875, 
66  N.  W.  835.  *'Wben  a  party  makes  an  of- 
fer of  a  certain  snm  to  settle  a  claim,  when 
the  sum  in  controversy  is  open  and  unliqui- 
dated, and  he  attaches  to  his  offer  the  con- 
dition that  the  sum,  if  taken  at  all,  must  be 
received  \n  full  satisfaction  of  the  claim  hi 
dispute,  and  the  party  receives  the  money, 
he  takes  it  subject  to  the  condition  attached 
to  it,  and  it  will  operate  as  an  accord  and 
satisfaction,  even  though  the  party  at  the 
time  of  receiving  the  money  declares  that  he^ 
will  not  receive  it  in  that  manner,  but  only 
in  part  payment  of  his  debt  as  far  as  it  goes." 
McDaniels  v.  Lapham,  21  Vt  222.  •'The  mere 
act  of  receiving  the  money  is  an  agreement  to 
accept  the  same  on  the  conditions  upon  which 
it  was  offered."  McDaniels  v.  Bank  of  Rut- 
land, 29  Vt  230.  70  Am.  Dec.  406. 

The  claim  that  this  release  is  not  binding, 
because  the  sum  named  in  the  final  estimate 
was  fraudulently  fixed,  cannot  avail  the 
plaintiffs.  As  plaintiffs  themselves  did  the 
work  and  were  on  the  ground,  they  were  in 
possession  of  all  data  necessary  to  determine 
whether  the  engineer's  estimate  was  correct 
or  incorrect,  and,  if  incorrect,  to  what  ex- 
tent and  whether  his  conduct  was  fair  or  un- 
fair. The  petition  shows  not  only  opportuni- 
ty of  knowledge  and  notice,  but  actual  knowl- 
edge of  the  facts  by  which  they  could  have 
made  good  their  present  complaint  that  the  fi- 
nal estimate  was  incorrect  unfair,  and  fraud- 
ulent That  being  the  case,  they  did  not  sign 
the  receipt  in  ignorance  of  the  fraud  upon 
the  part  of  the  engineer,  or  of  the  mistake 
made  by  him;  and  having  so  signed  the  re- 
lease with  such  notice,  and  accepted  payment 
they  are  now  bound  by  the  same.  The  plain- 
tiffs had  full  opportunity  for  knowing  the 
truth,  and,  if  they  did  not  ascertain  it  with 
such  opportunity  to  inform  themselves,  it 
was  because  of  negligence  upon  their  own 
part  and  equity  will  not  now  relieve  them  of 
its  consequences.  "It  is  true  courts  of  equity 
will  grant  relief  for  ignorance,  as  well  as  for 
a  mistake  of  fact;  but  the  principles  on 
which  relief  is  granted  in  those  cases  are 
very  different  When  the  party  has  acted  in 
ignorance  of  facts  merely,  courts  of  equity 
will  never  afford  relief  where  actual  knowl- 
edge could  have  been  obtained  by  the  exer- 
cise of  due  diligence  and  inquiry.  That  was 
the  very  point  determined  in  the  case  of  Pen- 
ny V.  Martin,  4  Johns.  Ch.  (N.  Y.)  567.  Jus- 
tice Story  has  also  observed  (1  Eq.  Jur.  5  146, 
and  note)  that  'it  is  not  sufllcient  that  the 
fact  is  material,  but  it  must  be  such  that  he 
could  not  by  reasonable  diligence  get  knowl- 
edge of  when  he  was  first  put  upon  inquiry; 
for,  if  by  such  reasonable  diligence  he  could 
have  obtained  knowledge  of  the  fact  equity 
will  not  relieve  him,  since  that  would  be  to 
encourage  culpable  negligence/  "  McDaniels 
V.  Bank  of  Rutland,  supra.  But,  even  if  this 
were  not  the  case,  we  think  the  contention  of 
the  defendant  company  is  sound  when  it  in- 


sists that  the  plaintiffs,  having  received  the 
amount  of  money  tendered  by  the  defendant 
in  settlement  of  this  claim,  and  having  ex- 
ecuted a  full  release,  cannot  set  aside  the 
same  without  having  first  as  a  condition  pre- 
cedent to  filing  his  suit  tendered  back  the 
money  received.  The  plaintiffs  received  the 
sum  of  $41,664.67.  They  received  it  on  terms 
and  conditions  stated  hi  the  receipt  signed  by 
them,  and  they  ought  not  to  be  permitted  to 
retain  it  and  repudiate  an  executed  agree- 
ment The  case  as  presented  by  the  record 
makes  applicable  the  language  of  Mr.  Justice 
Cobb  in  the  case  of  Hamilton  &  Ck>.  v.  Stew- 
art 105  Ga.  300,  31  S.  E.  184:  "The  reten- 
tion of  the  amount  forwarded,  declared  to  be 
in  full  settlement  of  the  claim  held  by  the 
person  to  whom  it  is  sent  coupled  with  a 
failure  within  a  reasonable  time  to  decline 
the  proposition,  will  raise  a  conclusive  pre- 
sumption of  an  acceptance  of  the  terms  and 
conditions  set  forth  in  the  proposal.  While, 
of  course,  a  party  cannot  be  bound  by  a  set- 
tlement unless  he  assents  to  its  terms,  still 
this  assent  may  be  implied  from  the  circum- 
stances, and  conduct  inconsistent  with  a  re- 
fusal would  raise  a  presumption  of  assent 
upon  which  the  other  party  would  have  a 
right  to  act  Nothing  could  be  clearer  than 
the  proposition  that  where  one  person  deliv- 
ers to  another  property,  to  be  retained  apoa 
a  condition  stated,  the  party  receiving  it  can- 
not retain  the  property  and  repudiate  the  con- 
dition." See,  also,  the  cases  of  East  Tennes- 
see, Y.  &  O.  By.  Ck).  T.  Hayes,  83  6a.  558,  10 
S.  E.  350,  and  Walker  v.  Wadley,  124  6a.  283, 
52  S.  E.  004.  Again,  it  was  held  in  the  case 
of  Strodder  v.  Southern  6ranite  Co.,  94  6a. 
626,  19  S.  E.  1022:  "Where  an  accord  and 
satisfaction  is  fully  executed,  the  party  re- 
ceiving the  money  from  the  other  cannot 
rescind  on  the  ground  of  fraud  •  •  • 
without  refunding  or  offering  to  refund  the 
money  which  was  the  fruit  of  the  accord  and 
satisfaction.  If  any  exception  to  this  general 
rule  results  from  inability,  by  reason  of  pov- 
erty, to  restore  the  money,  it  is  only  when  the 
fraud  is  not  discovered  *  •  *  until  aft- 
ec  the  money  has  been  expended,  or  otherwise 
put  beyond  the  power  and  control  of  the 
plaintiff.  To  use  and  appropriate  the  money 
with  knowledge  of  the  imposition  would  be 
a  ratification  of  the  settlement"  We  do  not 
think  that  this  ruling  is  in  confiict  with  the 
case  of  Robinson  v.  Leatherbee,  120  6a.  901, 
48  S.  B.  380,  as  it  does  not  appear  in  that 
case  that  the  money  was  tendered  on  condK 
tion  that  it  should  be  accepted  in  full  settle- 
ment of  the  account;  but  if  it  Is  in  conflict, 
then  the  case  of  Robinson  v.  Leatherbee  must 
yield  to  the  earlier  decisions  which  are  au- 
thority for  the  ruling  here  made. 

It  follows  from  the  foregoing  that  the 
court  did  not  err  in  sustaining  the  general 
demurrer  and  dismissing  the  action. 

Judgment  affirmed  on  the  main  bill  of  er* 
ceptions.  Gross-bill  of  exceptions  dismissed. 
All  the  Justices  concur. 
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(129  Ga.  267) 

PINN'mBAD  ▼.  PINNBBAD. 
(Supreme  Court  of  Georgia.    Aug.  14,  1907.) 

1.  New  Tbiait-Bsief  of  Evidsnoe— Dismiss- 
ax  OF  Motion. 

Unless  there  is  an  order  of  the  court  re- 
lieving the  movant  in  a  motion  for  a  new  trial 
of  the  necessity  of  filing  a  brief  of  the  evidence 
in  accordance  with  the  terms  of  Civ.  Code  1895, 
I  5484,  whenever  the  time  fixed  by  the  provisions 
of  that  section  for  the  filing  of  the  brief  of  evi- 
dence has  expired,  the  motion  for  a  new  trial 
is  ripe  for  dismissal  at  any  time  that  the 
judge  has  jurisdiction  to  entertain  a  motion 
to  that  effect.  Leave  to  prepare  and  file  a 
brief  of  the  evidence  on  or  before  the  hearing 
in  vacation  must  be  unequivocaliv  granted,  else 
the  movant  cannot  justify  the  omission  to  follow 
the  practice  required  in  the  section  above  cited. 
Gould  V.  Johnston,  123  Ga.  765,  51  S,  B.  COa 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  $  27^] 

2.  AppEAir— Review— Motion  fob  New  Tbial 
—Dismissal. 

Where  the  order  setting  the  hearing  of  the 
motion  for  a  new  trial  in  vacation  is  susceptible 
of  a  construction  which  would  allow  the  movant 
to  prepare  and  file  a  brief  of  the  evidence  at  a 
given  time  in  the  future,  and  of  a  construction 
which  would  not  preserve  this  right,  the  Su- 
preme Court  will  adopt  that  construction  of  the 
order  which  Is  placed  upon  it  by  the  judge  who 
granted  it,  when  at  the  final  hearing  he  'dis- 
misses the  motion  for  a  new  trial  on  account 
of  the  failure  to  file  the  brief  of  the  evidence. 
Brown  v.  Richards,  114  Ga.  318,  40  S.  E.  224. 

3.  Same— CoNSTBucTiON  of  Okdeb. 

»  Inasmuch  as  the  statute  expressly  declares 

that  a  brief  of  the  evidence  accompanying  a 
motion  for  a  new  trial  must  be  filed  during  the 
term  at  which  the  trial  was  had,  and  It  is 
frequently  true  that  the  purpose  of  a  movant  in 
procuring  the  order  allowing  additional  time 
after  the  expiration  of  a  term  to  amend  the 
motion  at  any  time  before  the  final  bearing 
is  simply  to  reserve  the  right  of  amending  the 
grounds  of  the  motion,  an  order  which,  after 
reciting  that  it  is  impossible  to  make  and  com- 
plete the  brief  of  the  testimony  in  a  case  before 
the  adjournment  of  court,  provides  that  the  jno- 
tion  be  heard  and  determined  on  a  named  date 
in  vacation,  "and  that  movant  may  amend  said 
motion  at  any  time  before  the  final  hearing," 
will  not,  when  construed  by  the  judge  who 
granted  it  as  authorizing  only  30  days  from  the 
time  the  motion  is  filed  within  which  to  file 
the  brief  of  the  evidence,  be  differently  con- 
strued by  the  Supreme  Court.  Barnes  v.  M.  & 
N.  R.  Co.,  105  Ga.  495,  30  S.  E.  883. 

4.  SnPTTLATIONS— BbIEF  OF  EVIDENCE— PaIL- 

UBB  TO  File. 

When,  in  a  case  of  the  character  referred 
to  in  the  preceding  note,  there  is  nothing  to 
indicate,  from  the  orders  passed  from  time  to 
time  postponing  the  hearing  of  the  motion  for 
a  new  trial,  that  the  respondent  has  waived 
the  right  to  object  to  a  brief  of  the  evidence 
being  filed 'after  the  expiration  of  30  days  from 
the  date  that  the  motion  was  filed,  it  is  ao 
sufficient  reason  to  overrule  a  motion  to  dismiss 
the  motion  for  a  new  trial  that  there  was  an 
agreement  between  counsel  to  insert,  in  one  of 
the  orders  continuing  the  motion,  passed  after 
the  expiration  of  30  aays  from  the  date  that  the 
motion  for  a  new  trial  was  filed,  a  provision 
that  the  motion  might  be  thereafter  perfected 
in  any  wa:^ ;  it  not  appearing  that  such  agree- 
ment was  in  writing,  and  no  steps  having  been 
taken  to  amend  the  order  which  it  is  claimed 
should  have  contained  this  provision. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Glynn  County; 
L.  A.  Parker,  Judge. 


Action  by  Vincent  Plnnebad  against  B.  J. 
Pinnebad.  From  the  Judgment^  plaintiff 
brings  error.    AJIrmed, 

See  57  S.  E.  89. 

Crovatt  &  Whitfield  and  Jno.  M.  Graham, 
for  plaintiff  In  error,  D.  W,  Krauss,  for 
defendant  in  error. 

COBB,  P.  J.  Judgment  aflanned.  All  the 
Justices  concur,  except  ATKINSON,  J.,  dis- 
qualified. 


029  Oa.  392) 
JORDAN  V.  DOOLY. 
(Supreme  Court  of  Georgia.    Oct  8,  1907.) 

1.  Writ  of  Erbok— Review— GsiLNT  or  New 
Trial. 

The  rule  that  the  first  grant  of  a  new  trial 
will  not  be  disturbed,  except  where  the  verdict 
is  demanded  by  the  evidence,  is  applicable  to 
a  case  where  two  successive  verdicts  have  been 
rendered,  one  for  the  plaintifC  and  the  other  for 
the  defendant,  and  where  in  each  instance  a 
new  trial  was  granted. 

t®5'  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §f  38,  63.] 

2.  New  Trial— Conflictino  Evideivcb. 

The  evidence  was  confiicting,  and  the  court 
did  not  abuse  his  discretion  in  vacating  the 
verdict  and  granting  a  new  triaL 

^.^^V^^^^'—JR'  ^^^  ^^  Poi'^t,  see  CJent  Dig. 

ISk  Mfl gl^i «« »^  ^«-'  ^*'-  »•  ^"^ 

(Syllabus  by  the  Court) 

Error  from  Superior  CJourt,  Banks  County; 
0.  H.  Brand,  Judge. 

Action  by  G.  W.  Dooly  against  E.  H.  Jor- 
dan. Verdict  for  defendant  Fn>m  an  or- 
der granting  a  new  trial,  lie  brings  error. 
Aflirmed. 

C.  R.  Faulkner  and  Fletcher  M.  Johnson, 
for  plaintiff  in  error.  J.  C.  Edwards,  J.  J. 
Bowden,  and  A.  J.  Grlflin,  for  defendant  in 
error. 

EVANS,  J.  The  case  was  complaint  for 
land,  and  the  paramount  issue  was  that  two 
of  the  plalntilTs  muniments  of  title  were 
void  for  usury.  The  evidence  upon  this  point 
was  confiicting.  The  Jury  returned  a  verdict 
for  the  defendant,  and  the  court  granted  a 
new  trial.  The  bill  of  exceptions  complains 
of  the  judgment  granting  a  new  trial. 

It  appears  from  the  record  that  the  case 
was  tried  at  a  previous  term  of  the  court, 
and  resulted  in  a  verdict  for  the  plaintiff, 
which  was  set  aside  on  motion  for  new  trial. 
Counsel  for  plaintiff  in  error  Insist  that  there 
is  no  merit  in  the  various  grounds  of  the 
motion,  and  that,  as  this  is  the  second  ver- 
dict which  has  been  rendered  in  the  casc'the 
court  abused  his  discretion  in  ordering  a  new 
trial.  It  is  true  that  this  is  the  second  ver- 
dict, but  it  Is  not  the  second  concurrent  ver- 
dict The  reason  of  the  rule  that  a  second 
concurrent  verdict  (where  no  error  of  law  has 
been  committed)  should  not  be  disturbed  ex- 
cept in  cases  where  the  verdict  is  strongly 
and  decidedly  against  the  weight  of  the  ev&- 
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dence,  and  manifestly  wrong,  is  that  the  jury 
are  the  judges  of  the  facts,  and,  when  this 
arbiter  has  twice  spoken,  their  conclusions 
should  not  be  lightly  set  aside.  Dethrage  y. 
Rome,  125  Ga.  806,  64  S.  B.  654,  and  cases 
cited.  But  where  the  verdict  Is  for  one 
litigant,  and  that  is  set  aside,  and  the  next 
verdict  is  for  the  other  litigant,  the  last  ver- 
dict. Instead  of  having  the  indorsement  and 
approval  of  the  first,  is  actually  repugnant 
thereto.  Hence  the  rule  that  the  first  grant 
of  a  new  trial  will  not  be  disturbed,  except 
in  cases  where  the  verdict  is  demanded  by 
the  evidence,  is  applicable  to  a  case  where 
two  successive  verdicts  have  been  rendered, 
one  for  the  plaintiff  and  the  other  for  the 
defendant,  and  where  In  each  instance  a  new 
trial  has  been  granted. 

The  evidence  in  the  case  at  bar  upon  the 
controlling  issue  was  in  hopeless  conflict, 
and  the  Judge  did  not  abuse  his  discretion  in 
granting  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(129  Ga.  874) 

SHREVB  et  al.  v.  PENDLETON,  Judge. 
(Supreme  Court  of  Georgia.    Oct  8,  1907.) 

1.  Judges  —   MANDAiras    to    Go-obdinatb 
Judge. 

When  duties  are  Imposed  on  a  judgre  of  the 
superior  court  as  an  officer,  another  judge  of 
the  superior  court  has  no  power  to  issue  a 
mandamus  to  compel  the  performance  of  such 
duties. 

[Ed.  Note.^For  cases  In  point,  see  Cent  Dig. 
vol.  29,  Judges,  S  94.] 

2.  Appeal— Review. 

One  superior  court  judge  having  no  power 
to  issue  a  mandamus  aeaiost  another  superior 
court  Judge  to  compel  the  discharge  of  an  offi- 
cial function,  this  court  will  not  inquire  into 
the  merits  of  the  case,  but  will  affirm  the  judg- 
ment refusing  to  grant  a  mandamus  absolute. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County ; 
H.  M.  Holden,  Judge. 

Application  by  S.  O.  Shreve  and  others  for 
writ  of  mandamus  to  J.  L.  Pendleton,  Judge. 
From  an  order  denying  the  writ,  applicants 
bring  error.    Affirmed. 

Anderson,  Felder,  Rountree  A  Wilson,  for 
plaintiffs  in  error.  W.  O.  Wilson,  for  defend- 
ant in  error. 

EVANS,  J.  Applicants  desired  to  Incorpo- 
rate a  town  agreeably  to  the  provisions  of 
Pol.  Code  1895,  §§  685-687.  They  filed  a  peti- 
tion in  the  superior  court  of  Fulton  county 
(which  is  embraced  in  the  Atlanta  Judicial 
circuit),  in  which  it  was  alleged  that  the  vari- 
ous provisions  of  the  foregoing  Code  sections 
had  been  complied  with,  and  prayed  an  order 
directing  the  clerk  of  the  superior  court  of 
Fulton  county  to  issue  a  certificate  of  incor- 
poration. A  property  owner  filed  a  caveat 
to  the  granting  of  the  order  prayed  for,  and 
Che  case  was  submitted  to  the  Judge  on  an 


agreed  statement  of  facts.  The  Judge  of  the 
Atlanta  circuit,  for  reasons  assigned  in  his 
Judgment,  based  on  conclusions  of  law  from 
the  admitted  facts,  refused  to  direct  the  clerk 
of  the  superior  court  of  Fulton  county  to  Is- 
sue a  certificate  of  incorporation.  Whereupon 
applicants  applied  to  the  Judge  of  the  supe- 
rior courts  of  the  Northern  circuit  for  the 
writ  of  mandamus  to  compel  the  signing  of 
the  order  directing  the  clerk  to  issue  a  cer- 
tificate of  incorporation.  The  Judge  of  the 
Northern  circuit  granted  a  mandamus  nisi, 
and  upon  the  coming  in  of  the  answer  denied 
a  mandamus  absolute.  The  writ  of  error 
complains  of  the  refusal  to  make  the  manda« 
mus  absolute. 

We  think  an  Insurmountable  obstacle  con- 
fronts the  plaintiffs  before  the  merits  of  their 
case  can  be  considered.  It  involves  a  ques- 
tion of  such  grave  concern  that  it  is  well  that 
it  should  be  settled  before  any  serious  com- 
plication may  arise  from  one  Judge  invading 
the  Jurisdiction  of  another  Judge  of  co-ordi- 
nate power,  and  compelling  him  by  manda- 
mus to  do  an  act  which,  though  not  strictly 
Judicial  In  character,  appertains  to,  and  is  de- 
volved upon,  the  Judicial  'officer.  If  one 
Judge  of  the  superior  court  is  without  Juris- 
diction to  issue  the  writ  of  mandamus  agaiiDSt 
another  Judge  of  the  superior  court  to  compel 
the  performance  of  an  act  appertaining  to  « 
the  latter's  Judicial  office,  this  court  will  not 
reverse  the  Judgment  refusing  the  writ  Har- 
ris et  al.  V.  Sheffield,  Judge,  128  Qa.  299,  57 
6.  E.  305. 

At  common  law,  the  writ  of  mandamus 
issued  from  the  court  of  King's  Bench,  and 
was  directed  to  any  person,  corporation,  or 
inferior  court  of  Judicature,  requiring  them 
to  do  some  particular  thing,  therein  specified* 
which  pertains  to  their  office  and  duty,  and 
which  the  court  of  King's  Bench  had  pre- 
viously determined,  or  at  least  supposes,  to 
be  consonant  with  right  and  Justice,  and 
where  there  is  no  other  adequate  and  speci- 
fied remedy.  Merrill  on  Mandamus,  §  1.  In 
the  (institution  of  Georgia  adopted  in  1798 
(article  3,  S  7),  power  was  conferred  on  tlie 
Judges  of  the  superior  court  to  issue  writs 
of  mandamus,  and  all  other  writs  which  may 
be  necessary  for  carrying  their  powers  fully 
into  effect  ,  In  cases  where  the  manner  and 
time  of  exercising  this  power  is  not  prescrib- 
ed by  statute,  we  have  to  look  to  tlje  common 
and  statute  law  of  Elngland,  as  of  force  at 
the  time  of  our  adopting  statute.  Johnson 
V.  State,  1  Ga.  273.  Our  present  Ck>nstitution 
omits  any  reference  to  the  writ  of  mandamus, 
but  the  statute  (Civ.  Code  1896,  S  4321)  de- 
clares that  the  Judges  of  the  superior  courts 
have  authority  to  grant  for  their  respective 
circuits  writs  of  mandamus.  "All  official  du- 
ties should  be  faithfully  fulfilled,  and  when- 
ever, from  any  cause,  a  defect  of  legal  Jus- 
tice would  ensue  from  a  failure  or  improper 
fulfillment,  the  writ  of  mandamus  may  issue 
to  compel  a  due  performance,  if  there  be  no 
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other  specific  legal  remedy  for  the  legal 
rigbtB."  Civ.  Ck)de  1805,  §  4867.  This  sec- 
tion of  the  Gode  at  first  blush  seems  sufficient- 
ly broad  to  cover  every  case  of  official  Inac- 
tion; but,  comprehensive  as  it  is,  it  cannot 
extend  to  every  case  of  failure  to  perform 
official  duty.  For  instance,  suppose  the  Su- 
preme Court  should  arbitrarily  refuse  to  de- 
cide a  case  within  the  time  limited  by  the 
Constitution,  no  one  virould  contend  that  the 
Judge  of  the  trial  court,  whose  decision  is 
under  review,  could  compel  action  by  Issuing 
the  writ  of  mandamus  at  the  instance  of 
either  litigant  This  is  so  for  the  reason  that 
the  writ  issues  only  from  a  superior  court  to 
an  inferior  court  to  do  those  acts  which 
clearly  appertain  to  their  duty.  The  very 
etymology  of  the  word  "mandamus — ^we  com- 
mand"— implies  superior  power,  the  power  of 
a  superior  authority  to  compel  an  official  or 
inferior  judicature  to  act  The  same  reason 
which  prohibits  an  inferior  court  from  con- 
trolling the  conduct  of  a  superior  tribunal 
applies  just  as  cogently  to  the  effort  of  one 
judge  to  compel  the  action  of  another  judge 
of  co-ordinate  jurisdiction  and  power.  Tbe 
statute  requires  a  judge  of  the  superior 
court  to  decide  a  motion  for  a  new  trial  with- 
in a  specified  time,  yet  no  one  would  contend 
that  a  judge  of  another  circuit  had  such  su- 
pervisory power  as  to  compel  his  action  by 
mandamus.  The  question  was  squarely  be- 
fore the  Alabama  Supreme  Court,  in  State 
ex  rel.  Thompson  v.  Circuit  Judge  of  Mobile, 
9  Ala.  838,  where  it  was  held  that  where  the 
statute  Imposes  the  duty,  not  upon  the  in- 
dividual, but  upon  the  officer,  in  the  absence 
of  an  express  statute,  one  circuit  judge  has 
not  the  power  to  issue  a  mandamus  to  an- 
other circuit  judge.  The  incorporation  of  a 
town  or  village  is  not  by  the  judge  sitting  as 
an  individual,  but  by  the  superior  court  Pol. 
Gode  1896,  If  68&-687.  A  part  of  this  ma- 
chinery consists  of  a  petition  filed  in  the  su- 
perior court  The  Code  sections  contemplate 
a  vote  by  the  qualified  voters  of  the  territory 
to  be  included  in  the  proposed  town,  and  a 
certificate  of  the  result,  by  the  managers  of 
the  election  to  ''the  superior  court  of  the 
county  in  case  a  majority  of  all  the  qualified 
voters  residing  within  such  boundary  shall 
vote  in  favor  of  such  incorporation."  Then 
follows  section  687,  which  provides  that  "up- 
on the  filing  of  such  certificate,  the  superior 
court  shall,  by  an  order,  direct  the  clerk  of 
said  court  to  issue  a  certificate  of  the  in- 
corporation of  such  town  or  village,"  etc  It 
seems  clear  to  us  that  the  purpose  of  the 
Legislature  was  to  confer  upon  the  superior 
court  power  and  authority  to  Incorporate 
towns  or  villages.  For  the  purpose  of  this 
argument  it  is  immaterial  whether  the  pow- 
er was  conferred  on  the  court  or  the  judge 
tbereof  as  an  officer.  Certainly  It  was  not 
conferred  upon  the  Individual  temporarily 
filling  the  judicial  office  to  act  as  an  individu- 
al.   The  action  which  applicants  for  incorpo- 
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ration  desired  the  judge  to  take  was  official^ 
was  the  performance  of  an  act  as  judge  of 
the  stq;>erlor  court  In  our  judgment  one 
judge  of  the  superior  court  cannot  issue  a 
mandamus  to  another  judge  of  the  superior 
court  to  compel  the  performance  of  an  official 
act 

But  it  may  be  argued,  if  the  applicants  for 
Incorporation  are  denied  this  particular  reme- 
dy, they  will  be  without  any,  Inasmuch  as 
the  Supreme  Court  cannot  issue  a  writ  of 
mandamus  hi  a  case  of  this  character  (Cen- 
tral R.  R.  V.  Miller,  91  Ga.  83,  16  S.  B.  256), 
nor  review  by  writ  of  error  the  action  of  the 
superior  court  granting  or  refusing  a  charter 
(Mangham  v.  Mallory,  128  6a.  480,  57  S.  KL 
688).  We  reply  in  the  language  of  Mr.  Jus- 
tice Crawford,  hi  Russell  v.  Cooley,  69  Ga. 
218:  '"The  same  difficulty  would  arise,  and 
the  citizens  be  equally  remediless,  if  the 
judge  were  to  refuse  to  hold  his  courts,  re- 
fuse to  punish  persons  convicted  of  crime, 
or  discharge  any  other  official  duty  incum- 
bent upon  him.  The  remedy  in  all  such  cases 
lies  in  impeachment"  There  may  be  found 
some  loose  obiter  dicta  among  our  decisions 
not  entirely  harmonious  with  our  conclusion, 
but  we  think  that  no  case  will  be  found 
where  the  point  decided  confiicts  with  what 
we  rule  in  this  case. 

Judgment  afllrmed.  All  the  Justices  con- 
cur. 

(129  Ga.  154) 
RUSSSILL  V.    BQUITABLHS   LOAN    &    SE- 
CURITY CO. 
(Supreme  Court  of  Georgia.    Oct  5,  1907.) 
Writ  of  Bbbob  —  Divided  Coubt  — ArriBu- 

▲NCK. 

This  case  beinc  for  decision  by  a  full  bench 
of  six  justices,  and  the  justices  being  eqtially 
divided  in  opinion,  the  judgment  is  affirmed  by 
operation  of  law. 

[Ed.  Note.— For  cases  In  point  see  Cent  Difr 
vol.  3,  Appeal  and  Error,  {§  4421-4427.] 

Fish,  C  J.,  and  Lumpkin  and  Jlvans,  JJ.,  dis- 
senting. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Lewis  C.  Russell  against  the 
Equitable  Loan  &  Security  Company.  Judg- 
ment for  defendant,  and  plaintifC  brings  er- 
ror.   Aflirmed  by  divided  court 

Lewis  C.  Russell  instituted  suit  against 
the  Equitable  Loan  &  Security  Company,  a 
corporation,  in  the  superior  court  of  Fulton 
county.  In  the  petition  it  was  alleged, 
among  other  things,  as  ifollows:  "(2)  That 
your  petitioner  Is  the  holder  and  owner 
♦  •  ♦  of  four  certificates,  numbered  740, 
742,  743,  and  745,  respectively,  class  A.  (3) 
By  the  terms  of  said  certificates,  the  Equita- 
ble Loan  &  Security  Company  agreed,  under- 
took, and  obligated  itself  to  pay  ♦  •  • 
the  sum  of  $505.54  upon  each  0(f  said  oertlii- 
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cates,  making  12,022.16,  should  the  holders 
of  each  of  said  certificates  pay  as  specified 
therein  130  monthly  Installments  of  $1.25 
each  upon  each  certificate.  (4)  The  said 
certificates  are  Identical  In  form;  •  •  • 
the  only  difference  being  that  each  certificate 
shows  its  proper  number,  and  a  copy  of  one 
of  said  certificates  is  hereto  attached  as  a 
part  of  this  petition,  and  marked  'Exhibit 
A.'  (5)  Your  petitioner  shows  that  upon 
his  part  he  has  fully  compiled  with  each  and 
all  of  the  stipulations,  conditions,  and  re- 
quirements devolving  upon  him  under  said 
contract  (6)  Having  paid  all  dues  and 
charges  according  to  the  requirements  men- 
tioned in  paragraph  3,  the  said  company  is 
indebted  to  him  In  the  sum  of  $2,022.16.  (7) 
The  said  Equitable  Loan  &  Security  Com- 
pany refuses  to  pay  said  sum  of  money  ac- 
cording to  Its  undertaking  and  obligation, 
though  requested  so  to  do  and  in  duty  bound 
thereto.  •  •  •"  Other  allegations  were 
made  which  involved  certain  certificates 
known  as  "Class  B*' ;  but,  as  the  judge  did 
not  pass  upon  them,  it  is  unnecessary  to  set 
them  out. 

Exhibit  A,  which  is  referred  to  in  para- 
graph 4  of  the  plaintiffs  petition,  is  as  fol- 
lows: 

"United  States  of  America.  Incorporated 
under  the  laws  o(f  the  state  of  Greorgla. 
Equitable  Loan  &  Security  Company.  Atlan- 
ta [$505.54]  Georgia.  Class  A.  No.  2,049. 
The  Equitable  Loan  &  Security  Company  of 

Atlanta,  Georgia,  promises  to  pay  to  

of ,  Georgia,  or  order,  at  its  home  of- 

five  in  Atlanta,  Ga.,  five  hundred  and  five 
dollars  and  fifty^four  cents  ($505.54)  upon 
the  following  express  terms  and  conditions: 
(1)  That  there  shall  be  paid  by  the  holder 
to  the  maker  hereof,  at  Its  home  office  in 
Atlanta,  Georgia,  without  any  other  or  fur- 
ther notice,  an  installment  of  one  dollar  and 
twenty-five  cents  ($1.25)  on  the  fifth  day  of 
each  and  every  succeeding  month  hereafter 
until  one  hundred  and  thirty  installments 
shall  have  been  thus  paid,  time  being  of  the 
essence  of  this  contract.  (2)  That  the  hold- 
er hereof  shall  surrender  for  cancellation 
this  certificate  whenever  the  same  shall  be 
called,  upon  the  payment  to  him  of  its  then 
redemption  value,  the  maker  reserving  the 
right  to  call  and  pay  the  same  before  matur- 
ity under  the  following  rules  and  regula- 
tions. Certificates  paid  before  maturity  shall 
be  paid  in  the  following  order,  to  wit:  The 
first  paid  shall  be  No.  1,  the  second  paid 
shall  be  No.  3,  the  third  paid  shall  be  No.  9, 
the  fourth  paid  shall  be  No.  2,  the  fifth  paid 
shall  be  No.  6,  the  sixth  paid  shall  be  No. 
18,  the  seventh  paid  shall  be  No.  27,  the 
eighth  paid  shall  be  No.  4,  the  ninth  paid 
shall  be  No.  12,  the  tenth  paid  shall  be  No. 
36,  and  so  on,  according  to  the  table  which 
is  printed  on  the  back  hereof,  and  which 
table  is  hereby  referred  to  and  made  a  part 
of  this  contract     (3)  That  the  redemption 


value  af  this  certificate.  If  paid  prior  to  ita 
maturity,  shall  be  fifteen  dollars,  if  paid 
one  month  after  date  eighteen  and  "/loo  dol- 
lars, If  paid  two  months  after  date  twenty- 
one  and  i^/ioo  dollars,  if  paid  three  months 
after  date  twenty-four  and  ^^/loo  dollars,  %t 
paid  four  months  after  date  twenty-seven 
and  s*/ioo  dollars,  if  paid  five  months  after 
date  thirty  and  sb/ioo  dollars,  if  paid  six 
months  after  date,  and  so  on,  the  redemptlcMi 
value  increasing  three  dollars  with  each  in- 
stallment paid,  besides  interest  at  the  rate  of 
4  per  cent  per  annum  on  the  redemption 
value  of  said  certificate  for  the  month  next 
preceding  the  date  of  redemption  hereof. 
(4)  That  of  each  and  every  installment  paid 
as  aforesaid  the  maker  liereof  shall  place 
twent-flve  cents  to  a  reserve  fund,  which 
shall  be  used  and  held  for  the  protection  of 
all  live  outstanding  certificates  Issued  by  this 
company,  and  seventy-five  cents  to  a  redemp- 
tion fimd,  which  may  be  used  as  follows: 
(a)  For  paying  certificates  issued  by  this 
company  In  order  and  manner  that  they 
shall  mature,  (b)  For  paying  off  and  retir- 
ing certificates  prior  to  their  maturity  ac- 
cording to  the  terms  hereinbefore  stated, 
(c)  For  paying  the  heirs,  executors,  or  ad- 
ministrators of  any  deceased  tiolder  hereof 
the  sum  that  Installments  paid  by  such  de- 
ceased may  have  contributed  to  the  redemp- 
tion and  reserve  funds,  provided  said  certifi- 
cate is  in  full  force  at  death  of  holder,  and 
satisfactory  proof  of  such  death  is  furnished 
the  maker  hereof  within  sixty  days  after 
death  occurs,  and  the  remaining  twenty-flve 
cents  and  all  transfer  fees  shall  be  used  for 
the  expenses  of  said  company.  (5)  That  a 
failure  to  pay  any  one  of  said  Installments 
when  due  subjects  the  holder  hereof  to  a  fine 
of  fifty  cents,  which,  together  with  the  omit- 
ted installment,  must  be  paid  by  the  fifth 
day  of  the  next  succeeding  month,  and,  if 
said  installment  and  fine  are  not  paid  within 
the  said  time,  then  this  certificate  shall  be 
null  and  void  and  of  no  value,  and  the  hold- 
er hereof  forfeits  all  payments  and  fines, 
provided,  however,  that  this  company  will 
reinstate  said  certificate  at  any  time  within 
three  months  after  such  forfeiture,  upon  the 
holder  hereof  first  paying  all  dues  hereon, 
together  with  fines  assessed  at  the  rate  of 
fifty  cents  for  each  payment  in  default  If 
this  certificate  shall,  according  to  the  plan 
of  redemption  herein  stated,  become  payable 
after  it  shall  have  been  forfeited  and  before 
its  reinstatement,  then  it  shall  be  entitled  to 
payment  the  next  month  after  its  reinstate- 
ment and  provided,  further,  that  after  six 
monthly  installments  shall  have  been  paid 
in  the  manner  herein  provided,  and  all  other 
stipulations  herein  shall  have  been  fully 
compiled  with  by  the  holder  hereof  and  such 
holder  shall  thereafter  default  In  any  subse- 
quent installment  the  maker  agrees  to  is- 
sue to  such  defaulting  holder  a  new  certif- 
icate, which  shall  bear  the  next  unsold  num- 
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ber  for  an  amount  e<iual  to  the.  payments 
made  on  such  defaulted  certificate,  leas  the 
amount  deducted  for  ezpenses,  which  new 
certificate  thus  issued,  shall  be  nonassessa- 
ble^  and  shall  bear  interest  at  the  rate  of  4 
per  cent  per  annum  and  shall  be  payable  in 
Its  regular  order  as  per  plan  of  redemption 
herein  stated,  provided  application  for  such 
new  certificate  shall  be  made  to  the  home  of- 
fice of  the  company,  and  the  old  or  defaulted 
certificate  surrendered  within  three  months 
after  such  defaulted  certificate  shall  be  can- 
celed on  the  books  of  the  company.  (6) 
That  all  receipts  and  fines  shall  be  paid  into 
the  redemption  fund.  (7)  That  the  contri- 
butions to  the  reserve  and  redemption  funds 
may  be  loaned  to  the  holders  of  certificates 
issued  by  this  company  upon  terms  and  se- 
curity to  be  accepted  by  the  board  of  direct- 
ors, provided  that  not  more  than  one  hun- 
dred dollars  can  be  loaned  on  account  of  any 
one  certificate  and  no  loan  can  be  made  for 
a  longer  time  than  five  years.  (8)  That  aft- 
er the  reserve  fund  shall  have  reached  the 
sum  of  one  hundred  thousand  dollars,  the  in- 
terest earnings  therefrom  may  at  the  option 
of  the  board  of  directors  of  this  company  be 
applied  to  the  redemption  of  certificates  then 
In  force  issued  by  this  company.  And,  when 
the  reserve  fund  shall  have  reached  the 
sum  of  two  hundred  thousand  dollars,  then 
60  per  cent  or  any  other  portion  or  all  the 
further  current  contributions  thereto  may  be 
applied  to  the  redemption  of  certificates  in 
force  in  like  manner  with  the  interest  there- 
on when  the  board  of  directors  shall  so  au- 
thorize. (9)  That  no  transfer  of  this  certif- 
icate shall  be  valid  or  binding  on  the  maker 
hereof,  until  such  transfer  has  been  made  in 
writing  hereon,  and  the  same  duly  recorded 
on  the  books  of  the  company  at  its  home  of- 
fice, and  for  each  transfer  a  fee  of  one  dol- 
lar must  be  paid  before  a  transfer  will  be 
made.  (10)  That  each  and  evei^  transferee 
of  this  certificate  accepts  it  subject  to  all  the 
stipulations  herein.  (11)  That  no  statement 
made  by  any  one  except  as  herein  set  forth 
shall  be  binding  on  this  company.  (12)  That 
no  part  of  the  reserve,  redemption,  or  other 
funds  shall  ever  be  loaned  to  any  officer  or 
director  of  this  company.  (13)  That  no 
part  of  the  reserve  and  redemption  fund 
shall  be  loaned,  except  (a)  upon  improved 
real  estate  within  the  incorporate  limits  of 
the  city  in  which  it  is  located,  and  then  not 
in  excess  of  50  per  cent  of  its  cash  market 
value;  (b)  upon  government,  state,  county, 
or  city  bonds  that  have  never  defaulted  the 
payment  of  interest,  and  this  provision  can 
never  be  changed,  except  by  the  consent  of 
every  holder  of  live  certificates  issued  by 
this  company  in  class  A.  In  witness  where- 
of this  company  has  caused  this  certificate 
to  be  executed  in  its  name  and  behalf  under 
Its  corporate  seal  and  by  its  president  and 
secretary.  This day  of .  Equi- 
table Loan  &  Security  Ck>.,  by  H.  B.  W.  Palm- 
er, President,  Jno.  S.  Owens,  Secretary." 


On  the  back  of  the  certificate  appears  the 
following: 

Tabto  Referred  to  In  Body  of  This  Gertlfleate. 
(Read  from  left  to  right) 

Noinerleal  First  multiple      Second  multiple 

column.  column.  column. 

No.  No,  No. 

Pay   flnt    1  then  s  then  f 

then  %  then  6  then  18 

then  4  then  U  then  27 

then  S  then  IS  then  M 

then  7  then  Si  then  46 

then  8  then  84  then  K4 

then  10  then  80  then  63 

then  11  then  88  then  72 

then  18  then  80  then  81 

then  14  then  48  then  90 

then  18  then  48  then  89 

then  17  then  61  then  108 

then  19  then  S7  then  117 

then  20  then  00  then  126 

then  22  then  68  then  136 

then  28  then  60  then  144 

then  26  then  75  then  168 

then  26  then  78  then  162 

then  28  then  84  then  171 

then  29  then  87  then  180 

then  81  then  98  then  189 

then  82  then  96  then  198 

then  84  then  102  then  207 

then  86  then  106              •    then  216 

then  87  then  lU  then  225 

then  88  then  114  then  234 

then  40  then  120  then  248 

then  41  then  123  then  262 

then  48  then  129  then  261 

then  44  then  182  then  270 

then  46  then  188  then  279 

then  47  then  141  then  288 

then  48  then  147  then  297 

then  60  then  160  then  806 

then  62  then  166  then  816 

then  68  then  159  then  824 

then  65  then  166  then  833 

then  66  then  168  then  842 

then  68  then  174  then  851 

then  69  then  177  then  360 

then  61  then  188  then  369 

then  62  then  186  then  878 

then  64  then  198  then  287 

then  66  then  196  then  896 

then  67  then  201  then  405 

then  68  then  204  then  414 

then  70  then  210  then  423 

then  71  then  213  then  432 

then  78  then  219  then  441 

then  74  then  222  then  460 

then  76  then  228  then  469 

then  77  then  231  then  468 

then  79  then  237  then  477 

then  80  then  240  then  486 

then  88  then  246  then  496 

then  88  then  249  then  604 

then  85  then  265  then  518 

then  86 

then  88 

then  88 

then  91 

And  so  on. 

The  prayer  of  the  petition,  among  other 
things  not  necessary  to  state,  was  for  a  judg- 
ment for  the  amount  due  upon  the  certificates. 
Upon  the  hearing,  the  defendant  demurred 
on  eight  grounds,  of  which  the  substance  of 
the  last  only  need  be  stated,  for  the  reason 
that  the  court  placed  its  ruling  solely  upon 
that  ground,  which  presents  the  only  question 
which  is  argued  by  counsel.  That  ground  is 
as  follows :  "Defendant  demurs  generally  to 
said  petition  upon  the  ground  that  said  cer- 
tificates A  show  upon  their  faces  that  the 
contract  evidenced  by  them  is  illegal  and  con- 
trary to  the  public  policy  of  this  state,  being 
in  the  nature  of  lottery  contracts,  which  be- 
ing true,  a  court  of  equity  will  not  render  its 
aid,  either  directly  or  indirectly,  for  their  en- 
forcement or  collection."  Upon  considera- 
tion the  court  passed  the  following  order: 
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^After  bearing  argument  of  counsel  on  the 
foregoing  demurrer,  it  is  ordered  that  ground 
No.  8  be  sustained  and  tbe  case  dismissed,  it 
baying  been  stated  by  counsel  for  tbe  plain- 
tiff on  tbe  bearing  tbat  all  matters  connected 
with  certificates  B  bad  been  adjusted,  and 
tbe  judgment  was  claimed  only  on  certifi- 
cates A." 
Tbe  plaintifl!  excepted* 

Anderson  &  Anderson,  for  plaintiff  in  error. 
Peeples  &  Jordan,  for  defendant  in  error. 

ATKINSON,  J.  This  is  a  suit  for  tbe  re- 
covery of  tbe  amount  promised  to  be  paid 
according  to  express  stipulations  by  tbe 
Equitable  Loan  &  Security  Ck)mpany,  made 
in  ite  certificates  known  as  "Class  A."  There 
were  no  allegations  in  tbe  plaintiff's  petition 
showing  the  character  of  tbe  company's  busi- 
ness, its  charter  powers,  the  purpose  of  its 
organization,  its  assets  or  liabilities,  or  man- 
ner of  transacting  business.  Tbe  petition 
consisted  of  a  full  recital  of  tbe  contents  of 
the  certificates  sued  upon,  and  allegations 
to  the  effect  tbat  the  plaintiff  bad  paid  tbe 
certificates  to  maturity  In  accordance  with 
their  stipulations,  and  that  the  company  had 
refused  payment  In  accordance  with  its  prom- 
ises. With  nothing  else  appearing  in  the 
petition,  tbe  trial  court  sustained  tbat  ground 
of  tbe  defendant's  demurrer,  in  which  the 
position. was  taken  that  the  petition  showed 
upon  its  face  tbat  the  certificates  declared 
upon  were  in  the  nature  of  a  lottery,  and 
for  that  reason  were  contrary  to  public 
policy,  and  collection  could  not  be  enforced. 
Exception  was  taken  to  that  ruling,  and  we 
have  nothing  else  for  consideration.  Similar 
certificates  were  involved  in  the  case  of  equi- 
table Loan  &  Security  Company  v.  Waring, 
117  Ga.  599,  44  S.  E.  320,  62  L.  R.  A  93,  97 
Am.  St  Rep.  177,  but  for  sufficient  reasons 
this  court,  in  express  terms,  eliminated  class 
A  certificates  from  the  ruling  therein  made. 
See  page  649  of  117  Ga.,  page  341  of  44  S.  E. 
(62  L.  R.  A.  93,  97  Am.  St.  Rep.  177).  Cer- 
tificates of  classes  A  and  B  are  set  forth  in 
tbe  majority  opinion  in  tbat  case.  A  care- 
ful examination  will  show  that  the  substan- 
tial difference  between  the  two  classes  con- 
sists of  a  difference  in  arriving  at  redemption 
values  to  obtain  in  the  event  the  company 
elects  to  redeem  before  maturity.  In  class 
A  tbe  value  is  fixed  at  certain  specifically 
named  sums,  if  redeemed  at  certain  times. 
See  condition  3  In  class  A,  page  644  of  117 
Ga.,  page  339  of  44  S.  E.  (62  L.  R.  A.  93,  97 
Am.  St.  Rep.  117).  In  class  B  the  values  of 
redemption  at  specified  times  are  not  specif- 
ically named,  but  tbe  method  of  ascertain- 
ment is  given ;  tbat  is  to  say,  tbe  redemption 
value  at  any  given  time  before  maturity  is 
"the  full  amount  of  tbe  first  payment  and 
all  installments  paid  hereon,  with  interest 
on  said  amount  at  the  rate  of  8  per  cent  per 
annum,  and  its  proportionate  share  of  all 
dividends  or  accumulations  from  fines,  lapses, 


and  interest  earned  in  excess  of  8  per  cent 
per  annum."  See  condition  2  in  class  B, 
page  650  of  117  Ga.,  page  341  of  44  S.  B.  (62 
L.  R.  A  93,  97  Am.  St  Rep.  117).  Dealing 
with  this  provision  in  class  B  certificates, 
tbe  majority,  admitting  for  the  sake  of  tbe 
argument  that  tbe  element  of  chance  entered 
into  the  certificates,  for  reasons  fully  set 
forth  by  Mr.  Justice  Cobb  in  tbe  opinion, 
held  tbat  there  was  no  element  of  prize,  and 
consequently  the  certificates  of  tbat  class 
were  not  unlawful.  Chief  Justice  Simmons 
and  Mr.  Justice  Lamar,  dissenting,  held  that 
in  class  B,  as  well  as  in  class  A,  certificates, 
under  the  evidence  submitted,  tbe  elements 
of  prize  and  chance  appeared,  which  render- 
ed both  classes  obnoxious  to  the  laws  of  this 
state.  The  court  was  unanimous  in  tbe  con- 
clusion tbat  in  order  to  render  tbe  certificates 
of  either  class  lottery  contracts,  and  for  that 
reason  obnoxious  to  tbe  laws  of  this  state, 
there  must  be  somewhere  in  the  enterprise 
union  of  three  elements,  to  wit:  (a)  Con- 
sideration; (b)  chance;  (c)  prize.  The  evi- 
dence is  not  before  us  which  in  that  case 
played  an  important  part  in  inducing  the 
conclusions  expressed  both  in  the  majority 
and  dissenting  opinions.  What  we  shall  say 
will  deal  with  the  case  on  demurrer,  and  re- 
fer strictly  to  the  pleadings  construed  In  the 
light  of  our  statutes.  The  Penal  CJode  of 
1895  of  this  state  (section  406)  provides  that 
"if  any  person,  either  by  himself  or  his 
agent,  shall  sell  or  offer  for  sale,  or  procure 
for,  or  furnish  to,  any  person  any  ticket 
number,  combination,  or  chance,  or  anything 
representing  a  chance  in  any  lottery,  gift 
enterprise,  or  other  similar  scheme  or  deyice, 
whether  such  lottery,  gift  enterprise,  or 
scheme  shall  be  operated  In  this  state  or  not, 
be  shall  be  guilty  of  a  misdemeanor.**  Sec- 
tion 407  provides  tbat  "no  person,  by  him- 
self, or  another,  shall  keep,  maintain,  em- 
ploy, or  cany  on  any  lottery  in  this  state, 
or  other  scheme  or  device  for  the  hazarding 
of  any  money  or  valuable  thing."  These  stat- 
utes are  directed  against  "lotteries,"  gift 
enterprises,  or  other  similar  schemes. 

In  a  lottery  there  must  be  union  of  the 
three  elements,  consideration,  chance,  and 
prize.  Equitable  Loan  &  Security  Company 
V.  Waring,  117  Ga.  599,  44  8.  B.  320,  62  U 
R.  A.  93,  97  Am.  St  Rep.  177.  A  "gift  en- 
terprlse"  is  a  sporting  artifice  by  which, 
for  example,  a  merchant  or  tradesman  sells 
his  wares  for  thehr  market  value,  but,  by 
way  of  Inducement,  gives  to  each  purchaser 
a  ticket  which  entitles  him  to  a  chance  to 
win  certain  prizes,  to  be  determined  after 
the  manner  of  a  lottery.  See  Meyer  v.  State, 
112  Ga.  23,  37  S.  B.  96,  51  L.  R.  A.  496,  81 
Am.  St.  Rep.  17.  As  the  gift  enterprise  con- 
templates lottery  and  lottery  Involves  diance, 
it  follows  that  the  element  of  chance  is  an 
essential  of  a  gift  enterprise.  The  expres- 
sion "similar  schemes,'*  as  used  in  these 
statutes,  necessarily  refers  to  schemes  like 
lotteries  or  gift  enterprisesi,  and  consequent- 
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ly  the  element  of  obaoce  Is  essential  to  their 
existence.  These  code  sections  406  and  407 
of  the  Penal  Code  of  1895  are  to  be  con- 
strued together,  and  the  use  of  tfie  word 
"hazard,"  as  employed  in  section  407,  em- 
phasizes the  construction  which  we  have 
given.  If  the  contracts  are  not  forbidden 
under  the  express  terms  or  policy  of  those 
statutes,  the  court  should  not,  on  account  of 
them,  refuse,  in  a  proper  case,  to  require 
their  enforcement  As  "chance"  is  an  essen- 
tial element  in  either  a  "lottery ,••  "gift  en- 
terprise,*' or  "other  similar  scheme,"  it  is 
proper  to  inquire:  What  is  "chance"  as  con- 
templated in  these  statutes?  The  chance 
here  referred  to  is  that  chance  which  is  em- 
ployed in  connection  with  lottery  schemes, 
where  the  attempt  is  to  attain  certain  ends, 
not  by  skill  or  any  known  or  fixed  rules, 
but  by  the  happening  of  a  subsequent  event, 
incapable  of  ascertainment  or  accomplish- 
ment by  means  of  human  foresight  or  in« 
genuity.  If  the  result  in  a  given  transaction 
could  be  accomplished  or  foretold  by  the  ex- 
ercise of  skill  or  foresight,  its  ascertainment 
would  not  be  attributed  to  chance,  but  to  the 
exercise  of  skill  or  foresight,  and  consequent- 
ly to  design.  Chance  and  design  are  exactly 
opposite,  and  the  presence  of  either  will  ex- 
clude the  other.  Where  design  enters  into 
a  transaction,  it  Immediately  partakes  of  the 
nature  of  contract,  and  will  be  governed  by 
other  principles.  In  the  gaming  sense  there 
is  no  chance  whatever  where  either  party 
has  means  of  knowing  the  result  at  the  in- 
ception of  the  wager.  There  may  be  fraud, 
but  not  chance.  Such  is  the  element  of 
chance  as  contemplated  in  the  statutes 
which  we  have  quoted.  The  International 
Dictionary  gives  the  general  definition  of 
chance  as  "the  unknown  or  undefined  cause 
of  events  that  to  us  are  uncertain  or  not  sub- 
ject to  calculation;  luck;  fortuna"  6  Cyc  p. 
890,  defines  chance  thus:  "Possibility;  haz- 
ard; risk;  or  the  result  or  issue  of  uncertain 
and  unknown  conditions  or  forces  neither 
nnderstandingly  brought  about  by  one's  act 
nor  pre-estimated  by  one's  understanding." 
Illustrative  of  the  definitions  given,  the  case 
of  Meyer  v.  State,  supra,  is  in  point  There 
a  slot  machine  was  employed.  Whether  a 
prize  would  be  won  or  not  depended  upon 
an  unknown  display  of  cards  which  the  ma- 
chine would  make.  In  several  of  the  cases 
cited  in  .the  opinion  other  devices  were  em- 
ployed, but  each  was  of  such  character  as  to 
eliminate  the  idea  of  arriving  at  the  result 
by  human  design.  So  in  the  case  of  Homer 
V.  U.  S.,  147  U.  S.  449,  13  Sup.  Ct  409,  37  L. 
Ed.  237.  That  case  involved  the  sale  of 
certain  bonds  issued  by  the  Austrian  gov- 
ernment which  were  to  be  paid  at  some 
period  between  1  and  80  years  after  date, 
the  date  of  payment  to  be  ascertained  by 
reference  to  the  arbitrament  of  a  wheel.  In 
that  case,  the  court,  on  page  462  of  147  U. 
8.,  on  page  414  of  13  Sup.  Ct  (37  L.  Ed.  237), 
approvingly  quoted  from  Bullock  v.  State, 


73  Md.  1,  20  Atl.  184,  8  L.  B.  A.  671,  25  Am. 
St  Bep.  559,  where  it  was  said:  **The  invest- 
ment may  run  1  year  or  it  may  run  30  years, 
according  to  the  decision  of  the  wheet  It  can- 
not be  said  that  this  is  not  a  species  of  gam- 
bling, and  that  it  does  not  tend  in  any  degree 
to  promote  a  gambling  spirit  and  a  love  of 
making  gain  through  the  chance  of  dice, 
cards,  wheel,  or  other  method  of  settling  a 
contingency." 

It  was  not  the  mere  contingency  but  the 
method  of  settling  the  contingency,  that  in- 
troduced the  objectionable  element  of  chance. 
Wherever  it  is  sought  to  employ  the  element 
of  chance  in  any  kind  of  lottery  or  gambling 
scheme  show  is  made  of  an  attempt  to  dis- 
place the  exercise  of  human  design,  and  em- 
ploy in  its  stead  some  uncertain  scheme  or 
device,  which,  uninfluenced  by  any  possi- 
ble design  of  the  parties,  may,  according  to 
mere  blind  luck,  designate  a  particular  re- 
sult Inasipuch  as  chance  is  an  element  of 
lottery,  we  frequently  find  illustrations  of 
the  meaning  of  chance  made  in  the  decision 
of  lottery  cases.  The  note  found  on  page 
168,  which  follows  the  decision  of  the  case 
of  People  V.  Lavin,  reported  in  1  American 
&  English  Annotated  Cases,  p.  165,  is  in  point 
There  it  is  said:  "If  success  in  a  guessing 
contest  depends  upon  an  exercise  of  judg- 
ment and  the  power  of  calculation,  there  can 
be  no  lottery.  Barclay  ▼.  Pearson  (1893)  2 
Ch.  154.  Thus  it  has  been  held  that  a  re- 
ward offered  by  a  newspaper  for  the  success- 
ful guessing  of  the  winning  horses  in  a  race 
is  not  a  lottery.  Caminada  v  Huiton,  17  Cox 
C.  C.  807;  Stoddart  v.  Sagar  (1895)  2  Q.  B. 
474.  Neither  is  horseracing  for  a  stake  a 
lottery.  People  v.  Fallon,  152  N.  Y.  12,  46 
N.  E.  802,  87  L.  B.  A.  419,  afllrming  4  N.  Y. 
App.  Div.  88,  89  N.  Y.  Supp.  865;  Matter  of 
Dwyer  (Supm.  Ct  Spea  T.)  14  Misc.  Bep. 
(N.  Y.)  204,  35  N.  Y.  Supp.  884.  Similarly 
betting  on  a  horse  race  or  other  contests  of 
skill  cannot  be  considered  a  lottery.  People 
V.  Beilly,  50  Mich.  384,  15  N.  W.  520,  45  Am. 
Bep.  47,  explained  in  People  v.  Elliott,  74 
Mich.  264,  41  N.  W.  916,  3  L.  B.  A.  403,  16 
Am.  St  Bep.  640.  Where  a  prize  was  to  be 
awarded  to  the  one  who  guessed  the  weight 
of  a  mass  of  soap,  it  was  held  that  there  was 
no  lottery.  Dunham  v.  St  Croix  Soap  Mfg. 
CJo.,  34  N.  Bruns.  243.  The  ofl!er  of  a  prize 
for  the  most  suitable  name  for  a  .town,  to  be 
determined  by  a  committee  on  its  own  judg- 
ment has  been  held  not  to  constitute  a  lot- 
tery. Holt  ▼.  Wood,  14  Pa.  Co.  C3t  B.  499. 
Whether  the  guessing  in  contests  for  prizes 
is  dependent  on  skill  and  judgment  to  such 
an  extent  as  to  remove  the  transaction  from 
the  realm  of  chance  must  depend  upon  the  cir- 
cumstances of  such  case."  Applying  the  ab- 
sence of  human  design  test  to  certificates  of 
class  A,  what  are  the  recitals  of  the  certifi- 
cates which  affirmatively  show  the  element 
6f  chance?  It  does  not  appear  that  the  cer- 
tificates were  issued  in  the  first  instance  in 
pursuance  of  any  plan  involving  any  kind  of 
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conUngency  or  nncertalntj.  It  does  not  ap- 
pear bow  tbey  were  iMoed.  In  the  alwence 
of  anything  to  show  affirmatlTely  tliat  the 
original  bolder  obtained  his  oertii&cates  \3fy 
any  uncertain  plan  or  other  contingency,  it 
will  not  be  presumed  that  he  did  obtain  tliem 
In  such  manner.  It  does  not  appear  there- 
fore; that  tb^e  was  any  chance  InYolved  In 
the  issue  of  the  certificates.  If  not  issued 
in  pursuance  of  a  plan  InyolYlng  chance,  the 
mere  fact  of  the  right  of  the  company  to  re- 
deem according  to  the  table  of  multiples 
would  not  introduce  the  element  of  uncer- 
tainty. The  bolder  of  a  given  certificate 
designated  by  a  number  would  know  as  cer- 
tainly the  order  in  which  it  would  be  paid 
under  the  table  of  multiples  as  if  they  were 
to  be  redeemed  in  numerical  order.  For  ex- 
ample, the  holder  of  certificate  No.  9  would 
know  from  the  express  terms  of  the  cer- 
tificate that,  in  the  event  the  company  should 
elect  to  call  certificates  for  redemption.  No. 
9  would  be  the  third  in  order  for  redemption. 
Just  as  be  would  have  known  that  No.  8 
would  have  been  third  in  order,  if  the  plan 
of  redemption  had  been  in  numerical  order. 
The  redemption  values  at  all  periods  of  re- 
demption are  certain  and  stipulated.  The 
holder  has  nothing  to  do  in  order  to  preserve 
the  life  of  his  certificate,  except  pay  his  dues 
at  the  several  times  specified.  It  does  not 
appear  that  the  company  is  dependent  upon 
subscription  or  lapsing  of  other  certificates 
for  money  with  which  to  redeem.  The  com- 
pany may  employ  certain  portions  of  the 
money  arising  from  subscriptions  and  lapses 
to  the  redemption  of  redeemable  policies  (see 
conditions  Nos.  2,  4,  6),  but  it  nowhere  ap- 
pears that  it  is  dependent  upon  that  source 
of  income.  In  the  absence  of  something 
shown  to  the  contrary,  it  will  be  presumed 
that  the  company  has  a  legitimate  business, 
and  that  its  earnings  from  that  business  will 
authorize  the  payment  of  the  redemption  val- 
ues promised  to  be  paid.  The  recitals  of  the 
certificates  are  not  such,  upon  the  face,  as 
to  overcome  that  presumption.  But  it  is 
insisted  that  the  element  of  uncertainty  is 
introduced  by  reason  of  the  stipulations  made 
in  condition  fk  For  example,  if  there  were 
no  forfeitures  or  lapsing  of  any  certificate, 
No.  9  would  be  third  in  order  for  redemption, 
while,  if  certificates  Nos.  1  and  3  should 
lapse.  No.  9  would  be  first  in  order.  This 
presents  only  a  contingency  expressly  creat- 
ed by  contract  and  in  full  contemplation  of 
the  parties,  and  does  not  manifest  that  char- 
acter of  uncertainty  which  shows  an  absence 
of  design. 

Forethought,  consent,  and  design  of  the 
parties  are  manifest  throughout  the  trans- 
action. As  a  reasonable  business  proposition, 
and  creation  of  the  contingency  and  likewise 
its  settlement  were  in  advance  expressly  pro- 
vided for  by  contract  Not  in  any  sense 
were  the  creation  or  settlement  submitted  to 
the  arbitrament  of  a  machine  or  any  other 
mere  scheme  of  uncertainty.    If  the  contin- 


gency happens  which  was  provided  for  by 
contract,  which  advances  the  order  of  re- 
demption of  a  given  certificate  from  a  lower 
to  a  higher  rank,  there  is  nothing  else  to  be 
done  to  accomplish  the  advancement  The 
advancement  goes  by  force  of  the  contract. 
Many  forms  of  insurance  policies  and  other 
classes  of  contracts  which  are  upheld  every- 
where may  be  found  to  embody  stipulations 
as  closely  kindred  to  chance  as  the  provksions^ 
of  certificates  of  class  A.  The  case  of  Pub- 
lic Clearing  House  v.  Ck)yne,  194  U.  S.  487,. 
24  Sup.  Ct  789,  48  li.  Ed.  1092,  Involves  a 
transaction  which  was  held  to  be  a  lottery; 
Justice  Peckham  dissenting.  In  view  of  what 
has  been  said,  we  do  not  deem  it  necessary  to 
comment  upon  that  case.  We  only  suggest 
that  it  is  not  controlling  here,  and  that  the 
decision  there  rendered  was  after  a  full  hear- 
ing of  all  the  facts,  and  not  upon  demurrer 
as  in  the  present  case. 

Thus  far  we  have  dealt  only  with  the 
element  of  chance;  and,  in  order  not  to  be 
misunderstood  with  respect  to  prize,  we  may, 
in  the  light  of  what  has  been  said,  make  a 
few  references  to  that  element  of  a  lottery. 
It  is  not  mere  value  of  the  thing  to  be  obtain- 
ed that  makes  It  a  prize.  Chance  is  a  con- 
dition precedent  to  the  existence  of  prize.  A 
stipulation  to  furnish  an  article,  however 
valuable,  would  not  impress  the  article  with 
the  character  of  prize.  The  transaction  would 
be  merely  contractual.  But  the  same  article, 
not  obtained  by  stipulation,  but  through  some 
scheme  of  mere  chance,  founded  upon  con- 
sideration, would  impress  the  article  with  the 
character  of  prize.  As  the  element  of  chance- 
does  not  appear  from  the  face  of  the  plead- 
ings, it  follows  that  the  element  of  prize  is 
also  absent  so  far  as  the  pleadings  disclose. 
The  pleadings  in  the  case  before  us  failing 
to  show  upon  the  face  that  the  certificates 
involved  the  element  of  chance  or  prizes  the 
court  was  not  justified  in  dismissing  the  suit 
upon  demurrer. 

I  am  authorized  to  say  that  Presiding  Jus- 
tice OOBB  and  Associate  Justice  BECK  con- 
cur in  the  views  above  presented. 

LUMPKIN,  J.  I  cannot  concur  in  the 
vfews  expressed  by  Mr.  Justice  ATKINSON. 
The  fallacy  underlying  the  opinion  of  my 
learned  Brother  is  that  it  deals  with  the  cer- 
tificates sued  on  as  single,  separate  contracts* 
disconnected  from  the  general  plan  of  opera- 
tion of  the  company  which  they  disclose.  On 
the  face  of  each  certificate  it  is  evident  that 
it  was  only  one  of  many,  which  it  was  con- 
templated should  be  issued  as  a  part  of  a 
general  scheme.  The  nature  of  the  scheme 
sufiiclently  appears,  In  my  opinion,  to  show 
its  illegality.  From  the  face  of  the  certif- 
icates the  following  facts  may  fairly  be  said 
to  appear :  The  company  exercised  the  bu^ 
ness  of  issuing  certificates  like  these  in  large 
numbers.  Those  on  which  the  suit  was 
brought  are  of  a  class  known  as  "Class  A.^ 
The  plan  was  for  the  subscribers  to  pay,  on. 
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each  certificate,  $1.25  per  month  for  180 
months.  Of  each  installment  25  cents  was 
used  for  expenses,  leaving  $1  net  to  be  used 
by  the  company,  or  an  aggregate  for  the 
whole  time  of  $130.  Of  each  $1  thus  paid  In 
26  cents  was  placed  in  the  reserve  fund,  for 
the  protection  of  live  outstanding  certificates. 
This  was  all  which  was  required  to  be  thus 
held.  The  other  75  cents  was  to  be  carried 
to  a  redemption  fund.  This  could  be  used 
to  pay  ofl!  certificates  maturing,  or  before  ma- 
turity, according  to  a  multiple  table  present- 
ly to  be  referred  to,  or  for  returning  the  $1 
per  month  to  representatives  of  deceased  cer- 
tificate holders.  The  contributions  to  the  re- 
serve and  redemption  funds  might  be  loaned 
to  certificate  holders  upon  their  certificates, 
or  they  might  be  loaned  with  real  estate  or 
bonds  as  security.  For  these  installments 
the  company  agreed  to  pay  to  the  holder, 
at  the  end  of  the  period,  $505.54.  Gertificates 
could  be  called  in  before  maturity.  Certif- 
icates paid  before  maturity  were  to  be  paid 
in  the  following  order:  First  No.  1,  thai 
No.  3,  then  No.  9,  then  No.  2,  then  No.  6,  then 
No.  18,  and  so  on  indefinitely  under  a  multi- 
ple table  based  on  3.  If  paid  prior  to  ma- 
turity, the  redemption  value  should  be  $15 
if  paid  in  one  month  after  date,  $18.05  if  paid 
in  two  months,  $21.11  if  paid  in  three  months, 
and  so  on;  the  redemption  value  increasing 
$3  with  each  installment  paid,  besides  inter- 
est at  4  per  cent  on  the  redemption  value  for 
the  preceding  month.  For  a  failure  to  pay 
installments  on  any  certificate,  a  forfeiture 
would  result  Thus,  omitting  the  expense 
item,  the  plan  or  scheme  was  to  promise  large 
numbers  of  people  $505.54  for  each  $130  paid 
in  monthly  installments  during  130  months 
(ten  years  and  ten  months)  or  nearly  390  per 
cent  of  the  total  payments  (about  70  per 
cent  per  annum  on  the  amount  for  the  aver- 
age time  of  the  payments) ;  or,  to  those  who 
should  be  paid  o£C  by  the  use  of  the  multiple 
table,  $15  for  a  total  of  $1.25  paid  in,  if  the 
certificate  should  be  paid  in  one  month,  or 
1,200  per  cent  of  the  amount  paid  in,  1,5(X) 
per  cent  of  the  $1  having  an  earning  capac- 
ity. Other  fixed  sums  would  be  paid  at  times 
later  than  the  first  month,  all  entirely  with- 
out regard  to  what  the  money  paid  in  might 
earn.  If  they  loaned  out  the  money  in  the 
reserve  or  redemption  funds,  in  this  state 
they  could  only  lawfully  charge  8  per  cent 
per  annum  interest,  while  they  promised 
the  enormous  percentages  above  mentioned. 
Whence  were  they  to  come?  If  all  remained 
in,  nothing  short  of  a  financial  miracle  could 
make  payment  possible.  It  was  alone  through 
lapses  of  many  that  some  could  hope  for  re- 
demption. These  lapses  played  a  double  part 
in  the  transaction:  (1)  The  whole  scheme 
evidently  looked  to  the  uncertain  chance  of 
the  ruin  of  some  for  the  possibility  of  com- 
plying with  the  promise  to  others.  It  was 
based  and  founded  on  the  possibility  of  lap- 
ses. This  is  a  wholly  different  thing  from 
a  life  insurance  company,  which  lays  aside  a 


reserve  that  at  some  reasonable  and  fixed 
rate  of  interest,  is  estimated  to  accumulate 
enough  to  meet  the  policy  at  maturity,  ac- 
cording to  tables  of  expectancy.  The  states 
generally.  If  not  universally,  by  statute  now 
require  this  to  be  done.  Lapses  may  add  to 
profits,  but  are  not,  the  sine  qua  non  in  any 
legitimate  business.  Nor  is  there  any  analogy 
between  such  a  scheme  and  the  contracts  of 
indemnity  involved  in  fire,  marine,  or  acci- 
dent insurance.  (2)  The  effect  of  lapses  on 
the  numbers  of  the  certificates  to  be  called  in 
under  the  multiple  table  is  to  create  a  mere 
hazard  or  chance.  To  take  a  simple  illustra- 
tion :  Let  us  suppose  that  at  the  end  of  five 
months  after  starting,  for  the  first  time  a 
payment  was  to  be  made  of  20  certificates — 
which  would  they  be?  By  the  table  Nos.  1,  3, 
9,  2,  6,  18,  27,  4,  12,  36,  5,  15,  45,  54,  7,  21, 
63,  8,  24,  72.  Suppose  five  of  these  had  lapsed 
(say  1,  12,  8,  24,  and  72),  then  five  others 
would  have  to  take  their  places,  and  thus 
become  subject  to  redemption  by  the  accident 
of  lapses  before  other  certificates  of  ear- 
lier date.  The  regular  numerical  order  of 
issuance  did  not  fix  the  order  of  payment 
And  the  multiple  table  was  subject  to  shifting 
and  uncertainty  by  lapses.  It  is  said  that 
there  is  no  evidence  here  that  the  purchasers 
took  the  certificates  in  numerical  order,  and 
could  not  select  the  number  desired,  so  as  to 
choose  a  number  subject  to  redemption  by  the 
table.  It  does  not  clearly  appear  that  this 
was  universally  true ;  but  there  is  an  indica- 
tion that  such  was  generally  the  c^ase,  and  that 
under  some  circumstances  it  was  certainly  so. 
In  the  fifth  paragraph  of  the  certificate  it 
was  provided  that  after  six  installments  had 
been  paid,  if  a  default  should  then  take  place, 
the  holder  might  apply  within  a  limited  time, 
surrender  his  old  certificate,  and  have  a  new 
one  issued  to  him  for  the  amount  paid  in, 
less  the  amount  carried  to  expense  fund, 
'*whlch  shall  bear  the  next  unsold  number." 
This  indicates  that  the  certificates  sold  were 
numbered  in  regular  order.  If  the  one  thus 
numbered  happened  to  be  named  in  the  multi- 
ple table  as  subject  to  early  redemption,  no 
other  purchaser  could  choose  and  buy  it 
If  it  happened  not  to  be  so,  the  taker  could 
not  ask  for  a  different  number. 

But  it  is  said  that  the  language  of  the 
certificate  as  to  redeeming  and  paying  the 
arbitrary  amounts  fixed  (prizes)  was  permis- 
sive. While  the  words  are  permissive  in 
form,  it  is  palpable  that  the  scheme  was  to 
hold  out  early  redemption  at  arbitrarily 
large  amounts  as  a  method  of  doing  business. 
After  deducting  25  per  cent  from  each  in- 
stallment paid  for  expenses,  of  the  remain- 
ing $1  it  was  declared  that  75  cents  should 
be  placed  to  "a  redemption  fund."  What  is 
a  redemption  fund,  if  not  a  fund  with  which 
it  is  intended  to  redeem?  What  was  the 
meaning  of  declaring  that  the  redemption 
value  of  a  certificate  "shall  be  fifteen  dol- 
lars if  paid  one  month  after  date,"  if  it  was 
not  intended  to  hold  out  a  possible  redemp- 
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tion  In  one  month?  How?  By  the  use  of 
the  multip^  table  and  possible  lapses.  True 
it  is  «aid  that  the  redemption  fund  ''may  be 
used**  to  pay  for  redeeming  before  maturity. 
But  It  is  also  said  that  the  fund  "may  be 
used"  to  return  to  the  estate  of  a  deceased 
certificate  holder  the  amount  paid  In  by  him 
(less  the  expense  deduction).  Suppose  that 
the  administrator  of  such  decedent  should 
call  for  his  money  within  the  time  limited, 
would  It  be  any  answer  to  say  to  him,  "We 
merely  said  we  'may'  pay  you,  not  that  we 
would  do  so."  Or  suppose  that  a  lottery  com- 
pany should  Issue  tickets  stating  that  they 
"may"  have  drawlngis,  not  positively  that 
they  will  do  so,  would  this  be  any  reply  to 
a  charge  that  they  would  be  conducting  a 
lottery  scheme? 

In  Equitable  Loan  &  Security  Go.  y.  War- 
ing, 117  Ga.  599,  44  S.  B.  820,  62  Ii.  R.  A. 
93,  97  Am,  St  Rep.  177,  the  nature  of  this 
company  and  of  its  certificates  were  fully 
considered.  Certificates  like  the  one  now  be- 
fore us,  belonging  to  class  A,  were  practically 
treated  as  unlawful  both  by  the  majority  and 
the  minority  of  the  court  (pages  002  [1],  052 
of  117  Ga.,  pages  321,  342  of  44  S.  B.,  62 
L.  R.  A.  93,  97  Am.  St  Rep.  177),  though 
the  majority  of  the  court  did  not  pass  upon 
the  question.  The  main  point  of  diCTerence 
was  whether  a  new  series  of  certificates, 
known  as  "Class  B,**  issued  after  the  United 
States  mails  had  been  closed  to  class  A,  was 
legal  or  not  Three  of  the  Justices  held  that 
they  were.  Two  dissented.  One  was  absent 
The  writer  of  this,  then  on  the  bench  of  the 
superior  court  wrote  an  opinion,  expressing 
his  views,  which  will  be  found  published  in 
117  Ga.  604,  44  S.  B.  320.  62  L.  R.  A.  98. 
97  Am.  St  Rep.  177,  et  seq.  In  that  case 
the  facts  were  more  fully  developed  by  evi- 
dence than  they  here  appear ;  but  under  what 
was  there  said  and  the  authorities  cited  I 
am  of  opinion  that  enough  appears  to  hold 
that  this  scheme  was  a  lottery,  or  at  least 
a  similar  scheme  or  device,  and  contrary  to 
public  policy.  In  the  case  Just  referred  to, 
Mr.  Justice  Ck)bb,  in  delivering  the  opinion 
of  the  majority,  said  of  certificates  of  class 
B  0;>age  660  of  117  Ga.,  page  346  of  44  S.  B., 
62  U  B.  A.  98,  97  Am.  St  Rep.  177):  -If 
under  the  contract  no  certificate  can  ever  be 
called  for  redemption  until  it  has  earned  at 
least  8  per  cent,  then  there  is  no  element 
of  prize  in  the  contract"  He  construed  the 
certificates  of  class  B  not  to  be  subject  to 
be  redeemed  until  they  had  earned  8  per  cent 
This  cannot  be  said  of  certificates  of  class  A. 
By  inference  from  this  statement  of  Mr.  Jus- 
tice Cobb,  there  was  a  prize  element  In  class 
A.  And,  if  what  has  been  said  above,  as  to 
the  issuing  and  numbering  of  the  certificates, 
ilie  chance  application  of  a  multiple  table 
thereto,  the  effect  of  lapses  on  the  application 
of  the  multiple  table,  and  the  gathering  by 
chance  lapses  and  dietributlng  by  chance 
numbers,  is  correct,  then  the  scheme  indicated 
on  the  face  of  the  certificates  was  a  scheme 


or  device  in  the  nature  of  a  lottery,  and  con- 
trary to  public  policy.  It  is  suggested  tliat 
the  company  might  have  bad  other  money 
not  arising  from  the  sale  of  certificates,  and 
might  use  it  to  meet  them  at  maturity.  Tbe 
reply  Is  that  the  suggestion  goes  to  the  sol- 
vency of  the  company,  not  to  the  legality  of 
the  scheme  of  which  the  certificates  sued  on 
form  a  part  But  it  may  be  remarked  that 
the  certificates  indicate  that  the  company 
was  conducting  the  business  of  dealing  in 
these  certificates  (which  I  think  illegal)  tot 
profit  charging  20  per  cent  of  all  install- 
ments, and  all  transfer  fees,  for  expenses. 
There  was  nothing  to  indicate  that  they  did 
anything  else;  nor  can  we  well  assume  or  in- 
fer from  what  appears  that  this  scheme  was 
designed  as  a  mode  of  giving  away  money 
outside  of  that  gathered  in.  Design  which 
distinguishes  a  legitimate  business  from  an 
illegitimate  one  does  not  mean  merely  the  de- 
sign to  conduct,  for  a  consideration,  a  scheme 
of  chance,  with  prizes  to  the  fortunate. 

The  company  has  invoked  a  ruling,  by  its 
demurrer,  that  its  class  A  certificates  were 
Illegal ;  and  I  think  the  demurrer  was  prop- 
erly sustained.  For  recent  cases  on  the  sub- 
ject see  Siver  v.  Guarantee  Investment  Co., 
183  Mo.  41,  81  S.  W.  1098;  State  v.  Nebraska 
Home  Co.,  66  Neb.  349,  92  N.  W.  763,  60  h, 
B.  A.  448»  103  AuL  St  Rep.  706^  and  note; 
Stevens  v.  Cinchinati  Times-Star,  72  Ohio  St 
112,  78  N.  D.  1058,  106  Am.  St  Rep.  58a 

I  am  authorized  to  state  that  FISH,  Gl  J., 
and  EVANS,  J.,  concur  in  the  views  ex- 
pressed. 

(US  Qm.  S82> 
KUGBNT  V.  WATKINS. 
(Supreme  Court  of  Georgia.    Oct  8,  1907.) 
i.  WiTivEssxs  —  Tbansaotiors    with    Dscs- 

DSIVT. 

The  deatb  of  tbe  grantor  of  one  of  die  par- 
ties to  a  litigation  in  regard  to  an  allied  pri- 
vate way  does  not  render  the  other  party  or  his 
agent  entirelv  incompetent  to  testify  as  a  wit- 
ness, but  only  incompetent  to  testify  to  trans- 
actions or  communications  with  the  deceased. 
Independent  physical  facts,  which  do  not  involve 
any  such  communication  or  transaction,  are  not 
within  the  rule. 

2.   BvinVNOB— AOMISSIBILITT. 

Bvidenoe  which  tends  to  establish  the  issue 
is  admissible,  even  if  not  of  itself  sufficient  for 
that  purpose. 

8.  Easements— PniVATB  Wat»— PaEBcaiPTioif 
—Evidence. 

Under  a  proceeding  to  cause  obstructions  to 
be  removed  from  a  private  way,  based  on  the 
act  of  1872  (Pol.  Code  1895,  §§  678,  679),  and 
alleging  solely  that  the  way  was  one  established 
by  prescription  for  more  than  7  years,  the  appli- 
cant is  not  entitled  to  a  judgment  by  proof 
that  the  road  has  been  in  use  as  a  private  way 
for  more  than  a  year,  and  that  the  owner  has 
closed  it  without  giving  to  the  common  oseis 
30  days*  notice  in  writing,  in  order  that  they 
might  take  legal  steps  to  have  it  made  perma- 
nent as  required  by  section  673  of  the  Politi- 
cal Code  of  1895. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
VOL  17,  Easements,  S  93.] 
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1  WbIT   OT   EBBOS— AflSIONin&NTS   OF   Bbbob. 

An  assignment  of  error,  "that  said  ordi- 
nary erred  in  rendering  said  judgment  of  March 
15,  1906,  denying  your  petitioner  tlie*  relief 
prayed  by  her,"  is  too  general  to  raise  any  spe- 
ci6c  ground  of  error  in  rendering  the  Judgment 
in  question,  in  addition  to  those  pointed  out  in 
special  assignments  of  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
Tol.  8,  Appeal  and  Error,  §  2997.] 

6.  Gertiobabi. 

There  was  no  error  in  overruling  the  cer- 
tiorari. 

(Syllabus  by  the  Court) 

Error  from  Superior  Oonrt  Richmond 
County;   H.  C.  Hammond,  Judga 

Action  by  Eliza  Nugent  against  Sarah  Bb 
Watkins.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Eliza  Nugent  filed  with  the  ordinary  of 
Richmond  connty  her  petition  against  Sarah 
E.  Watkins,  seeking  to  have  obstrnctions  re- 
moved from  an  alleged  private  way,  under 
the  provisions  of  section  679,  Pol.  Code  of 
1895.  She  alleged  that  the  way  had  existed, 
and  had  been  worked  and  kept  opea  and  in 
repair  by  her  and  her  grantor,  and  was  in 
their  constant  and  uninterrupted  use,  for 
more  than  seven  years  prior  to  its  obstmo 
Hon.  Hie  ordinary,  under  the  evidence,  ren- 
dered Judgment  for  the  defendant  On  cer- 
tiorari his  Judgment  was  sustained,  and  the 
plaintiff  excepted. 

Salem  Dutcher,  for  plaintiff  in  error.  Aus- 
tin Branch  and  C.  H.  and  R.  S.  Cohen,  for  de- 
fendant in  error. 


LUMPKIN,  J.  (after  stating  the  facts  as 
above).  This  case  is  here  for  the  second 
time.  The  ordinary  dismissed  the  petition  on 
demurrer.  The  J-udge  of  the  superior  court 
sustained  his  decision.  On  exception  this 
court  reversed  the  Judgment.  Nugent  v.  Wat- 
kins, 124  Ga.  150,  52  S.  E.  158.  On  the  trial, 
under  the  evidence,  the  ordinary  found  for 
the  defendant.  The  case  was  carried  to  the 
superior  court  by  writ  of  certiorari,  and 
from  the  Judgment  of  that  court  sustaining 
the  decision  of  the  ordinary  it  was  brought 
by  writ  of  error  to  this  court 

The  assignments  of  error  may  be  grouped 
under  three  heads:  (1)  Overruling  objections 
to  the  competency  of  the  defendant  and  her 
employd  as  witnesses,  and  allowing  them  to 
testify  as  to  obstructions  placed  in  the  alleged 
way  at  different  times,  In  order  to  show  that 
there  had  not  been  seven  years*  continuous 
and  uninterrupted  use  of  it  Objection  was 
made  to  this  on  the  ground  that  petitioner  re- 
lied on  use  both  by  herself  and  her  grantor, 
Watkins,  and  that  what  occurred  during  his 
lifetime  amounted  to  transactions  with  him. 
<2)  Allowing  several  witnesses  to  testify  that 
one  end  of  the  lane  or  way  had  been  obstruct- 
ed for  a  number  of  years;  that  the  obstruo 
tion  consisted  of  a  post  put  up  in  the  lane 
and  some  signs  containing  the  words  "Pri- 
vate Lands" — one  witness  testifying  that  the 


post  stayed  there  for  a  time,  and  then  some 
person  moved  it  or  took  it  away,  and  another 
that  it  had  remained  there.  They  stated  that 
this  end  of  the  alleged  way  was  obstructed 
before  the  death  of  Watkins.  The  evidence 
was  objected  to  on  the  ground  of  its  legal 
insufficiency  to  change  the  character  of  the 
way  as  an  established  dividing  line,  or  to 
break  the  legal  continuity  of  its  use.  (3)  Be- 
cause "said  ordinary  erred  in  rendering  said 
judgment  of  March  15,  1906,  denying  your 
petitioner  the  relief  by  her  prayed." 

1.  The  death  of  the  grantor  of  one  of  the 
litlgantB  did  not  render  the  other  and  her 
agent  incompetent  to  testify  at  all  as  wit- 
nesses, but  prevented  them  from  testifying 
to  transactions  or  communications  with  the 
deceased  grantor.  Murphy  v.  Bush,  122  6a. 
715,  50  S.  E.  1004.  The  fact  that  she  caused 
obstructions  to  be  placed  in  the  alleged  way 
at  different  times,  and  closed  the  lower  por- 
tion of  it  80  as  to  prevent  wagons  from 
going  through,  and  the  physical  condition  of 
the  alleged  way,  did  not  constitute  commu- 
nications or  transactions  with  the  deceased 
grantor.  The  evidence  did  not  show  that 
there  was  any  discussion  or  agreement  in  re- 
gard to  this  matter,  or  that  there  was  any 
communication  or  transaction  between  the 
defendant  and  the  deceased  grantor  in  con- 
nection with  it.  So  far  as  shown  it  was 
merely  the  independent  physical  act  of  the 
defendant  with  which  he  was  in  no  way  con- 
nected by  communication  or  action;  and  it 
did  not  even  appear  that  he  was  present 
Wliat  has  Just  been  said  applies  even  more 
clearly  to  the  evidence  of  the  defendant's  em- 
ploy^ who  stated  that  he  had  put  posts  in 
the  lane  to  block  it  up  three  times  during  the 
preceding  14  years,  and  that  they  would 
stand  for  a  year  or  two,  except  the  last 
which  still  remained.  Evidently  this  could 
not  be  called  a  communication  or  transac- 
tion between  the  employ^  and  Watkins.  Pur- 
year  V.  Foster,  91  6a.  444,  18  S.  E.  816; 
Trimble  v.  Mims,  92  Oa.  103,  18  S.  E.  862; 
Gomez  v.  Johnson,  106  6a.  513  (1),  82  S.  E. 
600;  Parker  v.  Salmons,  113  Ga.  1167,  39 
S.  E.  475  (which  goes  quite  far);  Horton, 
Adm'r,  v.  Smith,  115  Ga.  66,  41  S.  E.  253 
(also  a  strong  case  arising  prior  to  the  act 
of  1900).  In  Mayfleld  v.  Savannah  R.  Co., 
87  Ga.  374,  13  S.  E.  459,  it  was  sought  to 
show  by  the  plaintiff,  an  employ^  of  the  rail- 
road company,  that  while  engaged  in  the 
discharge  of  his  duties,  Just  as  he  had  put 
one  foot  upon  the  rim  of  the  pilot  of  the 
engine,  the  engineer  put  on  steam  and  thus 
caused  the  engine  to  Jerk,  resulting  in  an 
injury  to  the  plaintiff.  This  was  a  "trans- 
action" in  which  both  the  plaintiff  and  the 
engineer  were  engaged,  and  the  plaintiff  was 
incompetent  to  testify  in  regard  to  it  after 
the  death  of  the  engineer.  The  ruling  is  dis- 
cussed in  Atlanta,  K.  &  N.  Ry.  Co.  v.  Roberts, 
116  Ga.  509,  42  S.  E.  753.  There  is  nothing 
in  Hendrick  v.  Daniel,  119  Ga.  358  (1),  46 
S.  E.  438,  or  in  Parker  v.  Ballard,  123  Ga. 
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443  (1),  51  S.  B.  465,  which  confllcta  with  the 
ruling  now  made.  In  her  testimony  the  de- 
fendant did  make  use  of  the  expression, 
•'and  Wilson  Watklns  never  objected."  Had 
attention  been  specially  called  to  this,  it 
should,  and  doubtless  would,  have  been  re- 
jected. But  the  objection  covered  a  con- 
siderable amount  of  evidence,  in  which  these 
few  words  occurred.  We  do  not  think  this 
requires  a  reversal.  ' 

2,  3.  The  petitioner  alleged  that  the  private 
way  had  been  opened  and  in  use  continu- 
ously for  more  than  seven  years.  The  de- 
fendant denied  this,  and  introduced  evidence 
to  show  that  she  had  caused  the  way  to 
be  closed  at  diCTerent  times,  so^as  to  prevent 
wagons  passing  over  it,  and  that  she  had  had 
I>osts  erected  in  it  and  signs  put  up  declar- 
ing it  to  be  private  grounds.  This  evidence 
tended  to  sustain  her  contention,  and  was  ad- 
missible. There  was  no  error  in  refusing  to 
rule  out  parts  of  it. on  the  ground  that  the 
portions  so  objected  to  did  not  constitute  a 
complete  defense.  Evidence  which  tends  to 
establish  the  issue  is  admissible,  even  if  not 
of  itself  sufficient  for  that  purpose.  Col- 
umbus Omnibus  Go.  v.  Semmes,  27  Ga.  283; 
Smith  V.  Griffin,  32  Ga.  81 ;  Walker  &  Chap- 
man V.  Mitchell  &  Co.,  41  Ga.  102;  Talbot- 
ton  R.  Co.  V.  Gibson,  106  Ga.  229  (5),  236,  32 
S.  E.  151.  If  the  admissibility  of  evidence 
is  doubtful,  the  tendency  is  rather  to  let  it 
in,  leaving  its  weight  and  efficacy  to  be  judged 
of  afterwards.  But  the  evidence  here  ob- 
jected to  bore  directly  upon  the  issue  be- 
tween the  parties. 

It  was  contended  that  by  section  673  of  the 
Political  Code  of  1895,  it  is  provided  that, 
''when  a  road  has  been  used  as  a  private 
way  for  as  much  as  one  year,  an  owner  of 
land  ovei^  which  It  passes  cannot  close  it 
up  without  first  giving  the  common  users  of 
the  way  thirty  days'  notice  in  writing,  that 
they  may  take  steps  to  have  it  made  per- 
manent;" that  no  notice  in  writing  was 
given,  and  therefore  the  closing  up  or  ob- 
structing the  private  way  was  unlawful; 
and  that  such  an  obstruction  could  not  in- 
terrupt the  continuity  of  the  use.  It  was 
further  urged  that  the  fact  that  no  written 
notice  was  given  necessitated  a  judgment 
in  favor  of  the  petitioner,  requiring  the 
obstructions  to  be  removed.  Whether  the 
method  of  procedure  to  have  obstructions  re- 
moved from  a  private  way  provided  for  by 
the  act  of  1872  (Pol.  Code  1895,  §  679)  ap- 
plies only  to  the  private  ways  mentioned  in 
that  act,  viz.,  those  which  have  been  in  con- 
stant and  iminterrupted  use  for  7  years  or 
more  without  legal  steps  having  been  taken 
to  abolish  them,  or  whether  this  mode  of 
procedure  also  applies  to  roads  which  have 
been  used  as  private  ways  for  more  than  a 
year,  as  to  which  It  had  previously  been  de- 
clared that  the  owner  could  not  close  them 
up  without  giving  to  the  common  users  30 
days'  written  notice  (Pol.  Code  1895,  f  673) 
we  need  not  decide.    The  decisions  do  not 


seem  to  be  quite  harmonious  on  this  subject 
Some  of  them  deal  with  the  act  of  1872  (PoL 
Code  1895,  SS  678,  679)  without  reference  to 
section  673.  Others  seem  to  assume  that  the 
method  of  procedure  applies  to  both  situa- 
tions. See  Brown  v.  Marshall,  63  Ga.  657, 
Powell  V.  Amoss,  85  Ga.  273.  11  S.  E.  598; 
Peters  v.  Little,  95  Ga.  151,  22  S.  E.  44;  Dod- 
son  V.  Scarborough.  110  Ga.  4,  35  S.  E.  291; 
Buchanan  v.  Parks,  111  Ga.  873,  36  S.  E. 
947;  Klrkland  v.  Pitman,  122  Ga.  256,  50 
S.  B.  117. 

If  we  assume,  however,  that  this  method  of 
procedure  Is  applicable  both  to  prevent  the 
closing  up  of  the  road  used  as  a  private  way 
for  more  than  one  year  without  written  no- 
tice, and  also  to  remove  obstructions  from 
private  ways  in  constant  and  uninterrupted 
use  for  seven  years  or  more,  the  petitioner 
cannot  proceed  on  the  ground  alone  that  she 
has  a  perfect  prescriptive  right  of  way,  and, 
falling  to  establish  that,  obtain  a  judgment 
on  the  ground  that  there  was  no  written  no- 
tice given  by  the  owner  of  his  intention  to 
close  up  the  road.    She  alleged  that  the  pri- 
vate way  in  question*  had  been  in  constant 
and  uninterrupted  use  for  seven  years  or 
more.    This  was  denied.    She  must  recover 
on  the  case  whidi  she  made,  if  at  all.     If 
she  desires  to  rely  upon  the  closing  of  the 
road  used  as  a  private  way  by  the  owner 
thereof  without  written  notice,  she  should 
have  made  proper  allegations  to  Invoke  the 
law  on  that  subject    If  one  alleges  the  ex- 
istence of  a  prescriptive  right  of  way,  which 
is  denied,  and  on  this  issue  alone  the  case  Is 
tried,  a  judgment  ordering  the  removal  of 
obstructions  from  such  way  adjudicates  its 
existence  as  a  permanent,  prescriptive  way, 
and  is  binding  as  a  judgment     If,  on  the 
other  hand,  the  allegation  is  that  a  road  has 
been  used  as  a  private  way  for  as  much  as 
one  year,  and  that  the  owner  of  the  land  over 
which  it  passes  has  closed  it  up  without  first 
giving  the  common  users  of  the  way  30  days' 
notice  in  writing,  in  order  that  they  may 
take  steps  to  have  it  made  permanent,  a 
judgment  requiring  the  obstructions  to  be  re- 
moved will  not  fix  the  character  of  the  way 
as  a  permanent,  prescriptive  way,  but  will 
only  prevent  the  closing  up  of  the  road  by 
ithe  owner  until  he  has  given  the  notice.    He 
would  still  be  at  liberty  to  give  the  written 
notice  and  then  close  up  the  road,  unless.  In 
the  meantime,  it  had  been  duly  established 
as  a  permanent  way.   The  results  of  the  pro- 
ceeding on  the  one  ground  or  the  other  are 
quite  different.    If  it  is  desired  to  invoke  one 
law  or  the  other,  or  both  (If  both  can  be  join- 
ed), the  pleadings  should  be  shaped  according- 
ly; and  the  proper  practice  would  be  for  the 
judgment  to  show  upon  what  it  rested.    Oth- 
erwise, proof  of  a  mere  failure  to  give  writ- 
ten notice,  under  an  issue  as  to  the  existence 
of  a  permanent  way  by  prescription,  might 
result  in  a  judgment  In  effect  declaring  a 
permanent  way  where  none  In  fact  existed. 
Gardner  t.  Swann,  114  Ga.  304,  40  S.  E.  2T1. 
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4,  5.  A  general  assignment  of  error,  'that 
«ald  ordinary  erred  in  rendering  said  Judg- 
ment of  March  16,  1906,  denying  your  peti- 
tioner the  relief  by  her  prayed,"  Is  too  gen- 
eral to  raise  any  specific  point  for  adjudica- 
tion as  to  why  the  ordinary  erred  In  render- 
ing the  Judgment,  in  addition  to  the  reasons 
already  specially  assigned.  If  the  certiorari 
as  a  whole  should  be  treated  as  raising  the 
question  whether  the  Judgment  was  sup- 
ported by  the  cTldence,  we  think  it  was 
without  merit.  The  evidence  was  conflict- 
ing. The  defendant,  among  other  things, 
testified  that  "this  lane  never  has  been  open 
for  seven  years  at  a  time."  If  there  was  no 
such  way  as  the  petitioner  aJleged,  putting 
a  second  obstruction  in  it  did  not  create  a 
right  where  none  existed.  The  ordinary  has 
passed  upon  the  evidence,  the  Judge  of  the 
superior  court  has  approTed  his  Judgment, 
and  we  will  not  interfere. 

Judgment  affirmed.  All  the  Justices  con- 
car. 


(129  Gft.  893) 

ATHENS  TERMINAL  CO.  et  al.  ▼.  ATHENS 
FOUNDRY  &  MACHINE  WORKS. 

ATHENS  FOUNDRY  &  MACHINE  WORKS 

V.  ATHENS  TERMINAL  CO.  et  al. 

(Supreme  Court  of  Georgia.    Oct  8,  1907.) 

1.  Municipal    Corporations  —  Railroads — 
Use  of  Streets— Right  to  Lat  TRACfKS. 

A  commercial  steam  railroad  company  can- 
not lay  a  railroad  track  longitudinally  along  the 
streets  of  a  citv  without  the  sanction  of  the 
General  Assembly.  This  sanction  may  be  given 
either  in  the  charter  of  the  city  or  of  the  rail- 
road company. 

(a)  Legislative  sanction  is  not  contained  in  the 
charter  of  the  city  of  Athena. 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dif. 
vol.  36,  Municipal  Corporations,  §  1465.] 

2.  Sake— Consent  op  AuTnoRiriES. 

Civ.  Code  1895,  §  2167,  par.  5,  confers  upon 
a- railroad  company  incorporated  under  the  gen- 
eral railroad  law  the  power  to  construct  its 
track  longitudinally  in  toe  streets  of  a  ci^  for 
lawful  use  with  the  written  consent  of  the  mn- 
nlcipal  authorities. 

8.  Eminent  Domain—Tracks  in  Citt  Streets 
—Compensation  to  Abutting  Owner. 
Although  the  General  Assembly  may  em- 
power a  commercial  railroad  company  to  occupy 
the  streets  of  a  town  or  city  with  the  consent 
of  the  municipal  authorities,  yet  such  permis- 
sion Is  subject  to  the  constitutional  restramt  that 
''private  property  shall  not  be  taken  or  dam- 
aged for  public  i)urpose8  without  just  and  ade- 
quate compensation  being  first  paid."  If  the 
property  of  an  abutting  landowner  will  be  dam- 
aged by  the  laying  and  use  of  a  track  in  the 
street,  the  railroad  company  must  first  pay  or 
tender  to  such  property  owner  just  and  adequate 
compensation  for  the  damages  consequential  up- 
on the  construction  of  the  track  and  the  uses  to 
which  it  will  be  put.  Upon  failure  to  pay  or 
tender  the  amount  of  such  damages,  equity  will 
enjoin  the  construction  of  the  track. 

[Ed-  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  8  257.] 

4.  Same  — Remedy    of   Abuttinq   Owner  — 
Laches. 

The  facts  developed  before  the  judge  on  the 
interlocutory  hearing  were  sufficient  to  support 
his  finding  that  the  plaintiff  was  not  guilty  of 


laches  In  applying  for  the  equitable  remedy  ot 
injunction* 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  f  783.] 

5.   MUNICIPAX  OOBPOBATZONB— LATINQ  OtTT  OW 

Streets. 
The  provision  in  the  charter  of  the  city  of 
Athens  that  the  municipality  '^shall  have  full 
power  and  authority  to  open,  lay  out,  widen, 
straighten  or  otherwise  change  the  streets,  lanes 
and  alleys  in  said  city,  whenever  the  said  mayor 
and  council  shall  see  proper  to  exercise  said 
power,"  is  sufficiently  comprehensive  to  author- 
ize a  slight  deflection  of  a  street  near  one  of 
its  terminL 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clark  County; 
C.  H.  Brand,  Judge. 

Action  by  the  Athens  Foundry  &  Machine 
Works  against  the  Athens  Terminal  Com- 
pany. From  the  judgment,  both  parties 
bring  error.  Affirmed  on  both  bills  of  ezcep^ 
tlons. 

This  is  an  Injunction  suit,  brought  by  the 
Athens  Foundry  &  Machine  Works  against 
the  Athens  Terminal  Company  to  restrain 
the  latter  from  laying  its  track  longitudinal- 
ly in  Foundry  street,  and  from  changing  the 
course  of  Washington  and  Clayton  streets, 
In  the  city  of  Athens.  The  Athens  Termin- 
al Company  Is  chartered  under  the  general 
railroad  law,  and  owns  In  the  city  of  Athena 
three  blocks  of  property  on  the  western  side 
of  Foundry  street,  lying  between  Broad  street 
and  Hancock  avenue.  The  Athens  Foundry 
&  Machine  Works  owns  property  on  the  other 
side  of  Foundry  street  The  property  of  the 
Athens  Terminal  Company  Is  intersected  by 
Washington  and  Clayton  streets.  Washing- 
ton street  connects  with  Foundry  street  at  a 
point  opposite  the  gate  which  opens  into  the 
property  of  the  Athens  Foundry  &  Machine 
Works.  Foundry  street  is  about  40  feet 
wide.  On  January  3, 1006,  the  city  of  Athens 
passed  an  ordinance  granthig  to  George  J. 
Baldwin  and  William  W.  Mackall,  or  their 
assigns,  the  right  to  construct  a  railroad 
track  In  Foundry  street,  to  deflect  Clayton 
an^  Washington  streets,  and  to  build  ware- 
houses and  a  freight  depot,  in  accordance 
with  certain  plans  submitted  to  the  city. 
Work  was  begun  In  accordance  with  the  ordi- 
nance within  six  months  from  the  date  there- 
of, and  the  property  was  excavated  and 
graded,  and  at  the  time  when  the  injunction 
suit  was  brought  a  large  sum  of  money  had 
been  expended  on  the  project  The  Athens 
Terminal  Company  was  chartered  under  the 
general  railroad  law  on  the  14th  day  of  Octo- 
ber, 1906.  On  January  14,  1907,  Baldwin 
and  Mackall  transferred  to  the  Athens  Ter- 
minal Company  all  of  their  interests  in  the 
franchises  granted  by  the  city  of  Athens,  and 
on  April  19,  1907,  the  city  of  Athens  ratified 
and  confirmed  the  transfer,  and  passed  an 
ordinance  granting  directly  to  the  Athens 
Terminal  Company  all  of  the  franchises 
which  had  been  previously  granted  to  Bald- 
win and  Mackall,  upon  the  same  terms  and 
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conditionfl,  with  one  exception,  which  is  not 
material  to  this  case. 

The  ordinance  of  the  city  of  Athens  re- 
quired the  paving  of  a  portion  of  Foundry 
street,  hetween  Broad  street  and  Hancock 
avenue,  16  feet  in  width,  so  as  to  leave  a  6- 
foot  sidewalk  on  the  side  of  the  street  adja- 
cent to  the  foundry  works»  and  the  street 
heing  opposite  the  Athens  Foundry  &  Ma- 
chine Works  property,  about  40  feet  wide, 
leaving  about  13  feet  between  the  curb  of 
the  paved  way  and  the  property  line  of  the 
Athens  Terminal  Company.  The  track  in 
Foimdry  street  is  to  be  laid  between  the 
property  line  of  the  terminal  company  and 
the  curb  of  the  paved  way.  The  foundry 
company  claims  to  own  a  fee  in  Foundry 
street  only  to  the  center  thereof,  and  the 
Athens  Terminal  Company  claims  to  own  the 
fee  in  the  other  half  of  the  street  adjacent  to 
its  property,  so  that  the  track,  when  laid  In 
Foundry  street  opposite  the  Foundry  Works, 
will  be  laid  entirely  on  the  fee  of  the  street 
owned  by  the  terminal  company.  Both 
Washington  and  Clayton  streets  will  be  de- 
flected near  their  intersection  with  Foundry 
street,  which  is  the  terminus  of  each  street 
The  ordinance  provides  that  the  city  will  do 
the  necessary  grading  of  Washington  and 
Clayton  streets.  The  Athens  Terminal  Com- 
pany will  pave  those  portions  of  Washington 
and  Clayton  streets  which  run  through  its 
property,  and  will  open  a  new  thoroughfare 
between  Broad  street  and  Hancock  avenue, 
on  the  back  of  its  property,  and  will  pave 
the  same.  None  of  the  tracks  which  lead 
ofF  from  Foundry  street  Into  the  terminal 
property  will  rest  on  any  part  of  either 
Washington  or  Clayton  street  as  deflected, 
but  will  be  entirely  upon  the  property  of  the 
terminal  company.  The  Athens  Foundry  & 
Machine  Works  maintain  that  the  city  of 
Athens  has  no  power  to  change  and  deflect 
Clayton  and  Washington  streets;  that  it  had 
no  power  to  grant  to  Baldwin  and  Mackall 
the  right  to  lay  tracks  in  the  streets;  that  the 
city  of  Athens  has  no  power  to  grant  either 
to  private  persons  or  to  a  railroad  company 
the  right  to  use  the  streets;  and  that  the  con- 
struction of  the  track  in  Foundry  street  and 
the  deflection  of  Washington  street  will  cause 
the  plaintiff  to  suffer  special  damages  dif- 
ferent in  degree  and  kind  from  those  suffered 
by  the  general  public 

On  the  interlocutory  hearing  the  court  en- 
Joined  the  terminal  company  from  construct- 
ing and  laying  its  tracks  in  Foundry  street, 
opposite  the  foundry  company's  property, 
until  the  terminal  company  Instituted  con- 
demnation proceedings  and  ascertained  to 
what  extent  the  foundry  company  had  been 
injured,  and  pay  or  offer  to  pay  whatever 
damages  may  be  assessed,  and  refused  to 
enjoin  the  deflection  of  Washington  and  Clay- 
ton streets,  and  the  laying  of  the  track  in 
Foundry  street  not  contiguous  to  plaintiff's 
property.  Both  the  plaintiff  and  defendant 
excepted. 


Lawton  &  Cuningham,  H.  8.  Wtt^  and 
Erwin  &  Etwin,  for  plaintiff  in  error.  E.  S. 
Price  and  Jno.  J.  Strickland,  for  defendant  in 
error. 

EVANS,  J.  (after  stating  the  facts  as 
above).  1-2.  A  commercial  steam  railroad 
cannot  lay  its  tracks  longitudinally  along  the 
streets  of  a  city  without  the  sanction  of  the 
General  Assembly.  This  sanction  must  appear 
by  express  grant  or  necessary  implication. 
Daly  V.  Ga.  So.  B.  Co.,  80  6a.  793,  7  &  R 
140,  12  Am.  St  Bep.  286.  Legislative  sanc- 
tion to  devote  a  part  of  a  street  to  railroad 
use  is  not  given  to  a  city  by  the  grant  of 
a  general  power  to  establish,  change,  and 
maintain  its  streets  and  alleys  to  a  dty.  Nor 
is  this  sanction  given  by  section  17  of  the 
act  approved  August  24,  1872,  amending  the 
charter  of  Athens  (Acts  1872,  p.  127): 
^'That  in  all  cases  of  encroachments  on  the 
streets,  lanes,  or  alleys  of  said  city,  the  may- 
or and  council  shall  have  power  to  remove 
the  same  upon  reasonable  notice  or  permit, 
and  sanction  same  for  a  fair  and  reasonable 
compensation  in  money,  to  be  paid  into  the 
city  treasury ;  said  mayor  and  council  having 
due  regard  to  the  interests  of  property  hold- 
ers who  may  be  affected  thereby."  Daly  v. 
Ga.  So.  B.  Co.,  supra.  As  the  city  of  Athens 
had  no  charter  authority  to  consent  to  the 
laying  of  a  track  longitudinally  along  its 
streets,  the  grant  of  such  power  to  Messrs. 
Baldwin  and  Mackall  was  an  ultra  vires 
act,  and  void.  But  after  the  filing  of  the 
petition  the  mayor  and  council  re-enacted  the 
same  ordinance  speciflcally  granting  to  the 
Athens  Terminal  Company  the  same  powers, 
slightly  modifled,  which  by  ordinance  the 
city  had  previously  attempted  to  give  to 
Messrs.  Baldwin  and  Mackall.  Objection 
was  made  to  the  court  considering  either  ordi- 
nance, on  the  ground  that  the  first  ordinance 
was  void,  and  that  the  ordinance  conferrinir 
on  the  Athens  Terminal  Company  the  same 
powers  previously  given  to  Baldwin  and 
Mackall  In  a  void  ordinance  was  passed  by 
the  council  of  the  city  of  Athens  after  the 
inception  of  the  litigation,  and  was  neither 
curative  of  the  void  ordinance,  nor  available 
in  this  suit  as  an  independent  municipal  act 
The  court  properly  considered  both  ordinan- 
ces as  evidence.  The  last  ordinance  by  ex- 
press terms  incorporated  the  provisions  of  the 
former,  and  it  thus  became  a  part  thereof. 
The  plaintiff  was  seeking  to  enjoin  the  Ath- 
ens Terminal  Company  from  doing  the  things 
authorized  by  the  municipal  authorities  of 
the  city  of  Athens.  Although,  at  the  time 
the  petition  was  filed,  the  Athens  Terminal 
Company  may  have  had  no  right  to  do  any  of 
the  acts  complained  of,  for  lack  of  municipal 
consent,  the  terminal  company  could  urge,  on 
the  interlocutory  hearing,  the  municipal  con- 
sent procured  subsequently  to  the  filing  of 
the  petition.  It  is  in  the  nature  of  a  plea 
puis  darrein  continuance. 

So  we  come  to  the  question  whether  the 
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city  of  Athens  could  confer  upon  the  terminal 
company  the  power  to  lay  Ita  railroad  track 
longitudinally  in  Foundry  street  As  we 
have  previously  adverted,  before  a  commer- 
cial railroad  company  can  lay  its  trade  along 
a  street  in  a  city,  it  must  have  the  authority, 
express  or  by  necessary  implication,  of  the 
General  Assembly.  This  legislative  sanction 
need  not  appear  from  the  city's  charter.  It 
may  be  found  in  the  general  law,  or  in  the 
charter  of  the  railroad  company  applying  for 
the  use  of  the  city's  streets.  Almand  v.  At- 
lanta Con.  St.  Ry.  Co.,  108  Qa.  417,  34  8.  E. 
6.  The  Athens  Terminal  Company  is  incor- 
porated under  the  general  railroad  law,  and 
has  all  the  powers  therein  conferred  on  a  rail- 
road corporation,  Bridwell  v.  Gate  City  Ter- 
minal Co..  127  Ga.  520,  56  S.  B.  624.  By  Civ. 
Code  1895,  S  2167,  par.  5,  a  railroad  com- 
pany incorporated  thereunder  is  permitted  ♦*to 
construct  its  road  across,  along  or  upon,  or 
to  use  any  stream  of  water,  water  course, 
street,  highway  or  canal  which  the  route  of 
its  road  shall  intersect  or  touch:  provided, 
no  railroad  shall  be  constructed  along  and 
upon  any  street  or  highway  without  the  writ- 
ten consent  of  the  municipal  or  county  au- 
thorities, and  whenever  the  tra(^  of  any  such 
road  shall  touch,  Intersect  or  cross  any  road, 
highway  or  street,  it  may  be  carried  over  or 
under,  or  across  at  a  grade  level  or  otherwise, 
as  may  be  found  most  expedient  for  the  public 
good,"  etc.  This  Code  section  permits  the 
longitudinal  use  of  the  street  by  the  railroad 
company  in  a  proper  and  lawful  manner. 
Almand  v.  Atlanta  Con.  St.  By.  Co.,  supra. 
It  cannot  maintain  a  nuisance  thereon,  nor 
unreasonably  obstruct  the  street,  nor  use  the 
street  as  a  yard,  or  for  switdiing  and  drilling 
purposes.  Atlantic  Ry.  Co.  v.  Montezuma, 
122  Ga.  1,  49  S.  E.  738.  The  terminal  com- 
pany disclaim  in  its  answer  any  intention  to 
Improperly  use  Foundry  street,  and  the  ques- 
tion of  improper  use  will  arise  only  when  it 
makes  or  attempts  to  make  a  use  of  the  track 
not  authorized  by  Jaw. 

3.  Although  the  General  Assembly  may  em- 
power a  railroad  company  to  occupy  the 
streets  of  a  town  or  city  with  the  (;onsent  of 
the  municipal  authorities,  yet  such  permission 
is  subject  to  the  constitutional  restraint  that 
''private  property  shall  not  be  taken,  or  damr 
aged,  for  public  purposes,  without  just  and 
adequate  compensation  being  first  paid." 
While  denying  that  the  plaintiff  will  suffer 
any  pecuniary  injury  to  its  property  by  the 
proposed  improvements,  counsel  for  the  ter- 
minal company  concede  the  plaintiff's  right 
to  recover,  in  an  action  of  damages,  loss  or 
Injury,  if  any,  consequential  upon  the  con- 
struction of  the  track  and  its  contemplated 
use.  But  they  insist  that  this  is  the  sole 
remedy,  and  that  the  plaintiff  has  no  right 
to  enjoin  the  prosecution  of  the  work  until 
the  damages  are  ascertained,  and  compensa- 
tion therefor  paid  or  tendered.  In  City  of 
Atlanta  v.  Green,  67  Ga.  386,  it  was  held  that 
prior  to  the  Constitution  of  1877,  which  con- 


tains the  declaration  that  "private  property 
shall  not  be  taken,  or  damaged,  for  public 
purposes  without  just  and  adequate  compen- 
sation being  first  paid,"  municipal  corpora- 
tions were  not  liable  for  consequential  dam- 
ages resulting  to  property  owners  from  rais- 
ing or  lowering  the  grade  of  streets,  but 
were  made  so  by  the  constitutional  provision. 
Following  this  case  is  a  multitude  of  deci- 
sions by  this  court  to  the  effect  that  conse- 
quential damages  caused  to  the  property  of  a 
citizen  by  the  construction  of  a  public  work 
may  be  recovered,  though  no  part  of  his 
property  be  actually  taken.  The  meaning  of 
the  words  "without  just  and  adequate  com- 
pensation being  first  paid"  came  up  in  Cham- 
bers V.  Cln.  &  Ga.  B.,  69  Ga.  320,  very  soon 
after  the  adoption  of  the  Constitution  of  1877. 
That  was  the  case  of  a  landowner  seeking  to 
enjoin  a  railroad  company  from  proceeding  to 
build  its  road  through  his  land  pending  an  ap- 
peal flrom  the  award  of  the  assessors  as  to 
the  damages;  and  it  was  held  that  the  rail- 
road company's  effort  to  take  property  should 
be  enjoined  until  it  either  paid  or  tendered 
the  just  value  of  the  property  taken.  The 
fundamental  law  makes  no  distinction  be- 
tween damages  resulting  from  the  actual 
taking  of  the  property  and  damages  conse- 
quential from  the  construction  of  a  public 
work  where  the  property  was  not  actually 
taken.  In  either  event  payment  or  tender 
must  generally  precede  construction  of  work. 
Shortly  after  the  pronouncement,  in  the  Green 
Case,  that  if  any  owner  of  property  be  dam- 
aged by  the  grading  of  a  street  he  may  recov- 
er for  such  injury  to  his  freehold,  the  ques- 
tion arose  whether  the  grading:  of  streets 
should  be  suspended  by  injunction  because 
consequential  damages  would  result  to  an 
abutting  landowner.  In  this  case  (Moore  v. 
Atlanta,  70  Ga.  611)  it  was  held  that  an  in- 
junction ought  not  to  be  granted  to  stop  the 
operation  of  the  mimicipal  government  apd 
clog  its  wheels,  and  that  the  remedy  of  the 
j  abutting  landowner  was  an  action  for  dam- 
I  ages.  The  reasoning  of  the  court  was  that, 
if  improvements  in  the  highway  were  within 
the  constitutional  provision  as  to  first  paying 
damages,  the  power  of  municipalities  to  im- 
prove its  streets  would  be  destroyed,  if,  be- 
fore even  repairing  a  street,  it  must  try  with 
every  property  owner  the  question  whether 
the  improvements  would  help  or  hurt  him; 
hence,  ex  necessitate  rei,  this  provision  of  the 
Constitution  did  not  apply  in  the  case-  of 
consequential  damages  to  an  abutting  land- 
owner where  the  city  graded  its  streets  to 
make  them  more  accessible  or  safer  for  pas- 
sageway. 

Upon  the  theory  that  a  street  railway  is  a 
public  convenience  for  passing  along  a  city's 
streets,  the  principle  of  the  Moore  Case  has 
been  extended  to  street  railways.  Brown  v. 
Atlanta  BaUway  Co.,  113  Ga.  462,  39  S.  E. 
71.  But  a  commercial  steam  railroad  receives 
legislative  sanction  to  use  a  city's  streets 
from  altogether  different  considerations  than 
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those  which  apply  to  street  railways.  The 
former  constitute  the  great  arteries  of  com- 
merce, and  of  necessity  must  have  continuous 
trackage,  that  th^  may  expeditiously  serve 
the  general  public  4n  tiie  transportation  oif 
pass^igers  and  freight  They  traverse  com- 
mercial centers,  and  are  allowed  to  occupy 
with  their  tracks  the  city's  streets,  in  order 
that  the  flow  of  commerce  may  not  be  imped- 
ed by  breaks  in  trackage.  It  would  perhaps 
be  less  burdensome  on  the  streets  of  a  city 
to  permit  their  longtitudinal  use  by  the  rail- 
road company  in  pulling  a  train  of  cars 
thereover  than  to  transfer  the  entire  rail- 
road traffic,  both  through  and  local,  over  the 
street  in  horse-drawn  vehicles.  Yet  the  serv- 
ice is  not  primarily  intended  to  relieve  the 
streets  of  the  burden  of  travel.  On  the  other 
hand,  by  hauling  freight  and  passengers  from 
distant  points,  commercial  railroads  subject 
the  streets  to  additional  burdens.  Because  of 
this  and  for  other  reasons  it  has  been  held 
that  the  laying  of  a  track  upon  a  street  in 
a  municipality  for  the  purpose  of  operating 
a  commercial  steam  railroad  imposes  on  the 
streets  an  additional  servitude.  A.  &  W.  P. 
Ry.  Oo.  V.  A.,  B.  &  A.  Ry.  Co.,  125  Ga.  530, 
54  S.  B.  736.  One  of  the  purposes  of  a  street 
railway  is  to  relieve  the  streets  from  conges- 
tion, by  aCTording  more  rapid  passage.  The 
necessity  for  the  operation  of  a  street  rail- 
way is  largely  a  municipal  problem,  to  be 
mainly  solved  by  the  municipal  authorities. 
This  is  recognized  by  the  Constitution  (article 
3,  sec.  7,  par.  20),  which  forbids  the  General 
Assembly  from  authorizing  the  construction 
of  a  street  passenger  railway  without  the 
consent  of  the  municipal  authorities.  The 
construction  and  operation  of  a  street  rail- 
way was  therefore  included  by  the  Brown 
Case  in  the  category  of  a  municipal  improve- 
ment Not  so,  however,  with  the  commer- 
cial railroad.  It  is  in  no  sense  a  local  or 
municipal  affair.  The  General  Assembly  has 
sanctioned  its  occupancy  of  a  city's  streets 
with  the  city's  consent  The  only  effect  of 
this  legislative  sanction  is  to  allow  it  to 
pass  through  a  dty  along  a  street  where  the 
city  consents  thereto.  If  it  will  injure  or 
damage  property  in  its  operation,  the  amount 
of  such  damage  must  be  paid  or  tendered  be- 
fore the  work  can  progress,  just  as  if  the 
question  liad  arisen  outside  of  a  city. 

It  is  contended  that  as  the  terminal  com- 
pany and  the  foundry  company  own  the  fee 
in  the  street  fronting  their  respective  prop- 
erties, their  property  lines  touch  in  the  mid- 
dle of  the  street  and,  as  the  track  is  to  be 
laid  on  the  half  of  the  street  contiguous  to 
the  terminal  company's  property,  its  con- 
struction should  not  be  enjoined,  because  no 
part  of  the  Foundry's  property  will  be  taken. 
We  have  placed  our  decision  on  the  ground 
that,  with  the  exception  of  instances  like 
those  in  the  Moore  and  Brown  Cases,  supra, 
tiie  constitutional  provision  that  **prlvate 
property  shall  not  be  taken,  or  damaged,  for 
public  purposes,  without  just  and  adequate 


compensation  being  first  paid,**  applies  alike 
to  casee  where  property  is  takeu  and  where 
property  is  not  actually  taken,  but  is  conse- 
quentially damaged  by  the  oonstruction  of  a 
public  work.  It  would  not  require  specious 
argum^it  however,  to  support  the  proposi- 
tion  that  to  the  extent  of  maintaining  the 
integrity  of  iy>undry  street  the  abutting  land- 
owners liad  such  an  interest  tu  tlie  whole 
street  that  the  street  cannot  be  destroyed,  or 
seriously  impaired,  or  subjected  to  an  addi- 
tional servitude,  without  adequate  compen- 
sation is  first  paid.  See  Marietta  Chair  Oo. 
V.  Henderson,  121  Oa.  3d9,  49  S.  E.  312,  104 
Am.  St  Rep.  156;  Barney  v.  Keokuk,  94  U. 
S.  324,  24  L.  Ed.  224.  The  court  found  from 
the  evidence  that  'the  construction  of  the 
railroad  track  in  Foundry  street  affects  and 
interferes  with  the  right  of  egress  and  ingress 
to  the  lot  owned  in  fee  simple  by  the  foundry 
company,  which  is  calculated  thereby  to  In- 
fiict  an  Injury  to  the  lot  itself."  There  was 
evidence  to  support  this  finding.  "The  con- 
struction and  operation  of  a  railway  in  a 
public  street  is  a  physical  invasion  of  the 
easement  of  access  of  abutting  landowners, 
and  is  a  damage  to  the  property,  within  the 
meaning  of  the  constitutional  provision  which 
declares  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without 
just  compensation  being  first  paid."  A.  &  B. 
Ry.  Co.  V.  McKnight  125  Ga.  329,  54  S.  E. 
148.  Hence  it  was  not  erroneous  to  enj<^ 
the  laying  of  the  railroad  track  along  Foun- 
dry street  imtil  the  foundry  company  had 
been  paid  or  tendered  payment  for  any  dam- 
ages it  might  have  sustained.  A.  &  W.  P.  R. 
Co.  V.  A.,  B.  &  A.  Ry.  Co.,  supra. 

4.  The  plaintiff  in  error  further  insists 
that  the  foundry  company  was  well  aware 
of  the  plan  and  purpose  of  the  projectors  of 
the  enterprise;  that  Its  officers  knew  the 
railroad  track  would  be  laid  in  Foundry 
street;  that  large  sums  of  money  had  been 
expended  in  the  work  of  the  general  plan  of 
improvement,  with  the  knowledge  of  the 
foundry  company  and  without  objection  on 
their  part;  that  for  these  reasons  the  foun- 
dry company  is  in  laches,  and  had  forfeited 
its  right  to  invoke  the  equitable  remedy  of 
injunction.  "Yigilantibus  non  donnientihiis 
jura  subveniunt"  is  a  most  salutary  maxim 
of  equity.  Its  inapplicability  to  the  case  in 
hand  will  be  manifest  by  a  reference  to  the 
facts  appearing  in  the  record.  The  city  of 
Athens,  by  an  ordinance  passed  January  3, 
1906,  granted  the  privileges  now  claimed  by 
the  terminal  company  to  Messrs.  Baldwin 
and  Mackall.  This  ordinance  was  void. 
Work  was  begun  by  them  about  July  1, 1906. 
The  terminal  company  was  chartered  October 
4,  1906.  Baldwin  and  Mackall  did  not  trans- 
fer their  rights  under  the  ordinance  nntll 
about  two  months  before  the  filing  of  the  pe- 
tition; and  it  was  a  month  after  the  petition 
was  filed  before  the  ordinance  was  passed 
which  conferred  on  the  terminal  company  the 
same  rights  attempted  to  be  conferred   on 
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Messrs.  Baldwin  and  Mackall.  Nothing  was 
done  by  the  foundry  company  to  encourage 
these  operations.  On  the  other  hand,  the 
superintendent  of  the  foundry  company  de- 
posed he  did  not  know  the  terminal  company 
contemplated  a  line  of  railroad  track  along 
Foundry  street  until  a  few  days  before  the 
application  for  injunction.  Under  these  cir- 
cumstances the  judge  could  well  conclude 
that  the  foundry  company  had  not  waived, 
by  delay,  its  constitutional  right  to  protect 
its  property  by  demanding  compensation  for 
damages  before  the  construction  of  the  work 
from  which  the  injury  will  result  A  mo- 
tion was  made  to  reopen  the  case  because  of 
an  alleged  misapprehension  of  fact  by  the 
court  in  announcing  its  decision  on  the  in- 
terlocutory hearing.  The  court  refused  to 
reopen  the  case,  and  rendered  a  written  Judg- 
ment covering  the  various  issues  involved  in 
the  case.  We  have  discussed  these  issues, 
and  are  in  accord  with  the  conclusions  of  the 
trial  court  There  was  no  error  in  refusing 
to  reopen  the  case. 

5.  It  is  complained  in  the  cross-bill  of  ex- 
cations  that  the  court  erred  in  not  enjoining 
the  terminal  company  from  Interfering  with 
Clayton  and  Washington  streets.  These 
streets  afforded  communication  between 
Thomas  and  Foundry  streets,  which  are  par- 
allel streets.  There  are  other  cross  streets 
connecting  Thomas  and  Foundry  streets. 
The  terminal  company  own  the  property  on 
both  sides  of  Washington  and  Clayton  streets, 
where  these  streets  are  proposed  to  be  de- 
flected. When  application  was  made  for  in- 
junction, these  two  streets  had  been  so 
graded  that  they  could  not  be  used  as  con- 
necting Thomas  and  Foundry  streets.  The 
plan  of  improvements,  as  outlined  In  the  or- 
dinance of  the  city  council  of  Athens,  did  not 
contemplate  the  closing  of  either  Clayton  or 
Washington  streets,  but  that  the  course  of  the 
streets  should  be  deflected  near  their  entrance 
into  Foundry  street  The  charter  of  Athens 
provides  that  "the  mayor  and  council  of  the 
city  of  Athens  shall  have  full  power  and  au- 
thority to  open,  lay  out,  widen,  straighten,  or 
otherwise  change  the  streets,  lanes  and  alleys 
in  said  city,  whenever  the  said  mayor  and 
council  shall  see  proper  to  exercise  such 
power.'*  Acts  1887,  p.  &83.  This  grant  is 
sufficiently  comprehensive  to  authorize  the 
deflection  of  a  street  near  one  of  its  termini. 
Trustees  Atlanta  Un.  v.  Atlanta,  93  Ga.  468, 
21  a  E.  74;  Patton  v.  Rome,  124  Ga.  525,  52 
S.  B.  742.  There  was  evidence  before  the 
court  that  these  streets  were  not  intended  to 
be  permanently  dosed,  and  that  the  plan  of 
improvement  outlined  in  the  ordinance  au- 
thorizing the  Improvement  was  intended  to 
be  carried  out  in  good  faith;  and,  as  the 
municipal  authorities  were  empowered  by  the 
city's  charter  to  change  the  course  of  the 
street,  we  see  no  error  in  the  court's  refusal 
to  enjoin  the  terminal  company  in  this  re- 
spect 


Judgment  affirmed  on  both  bills  of  excep- 
tions. All  the  Justices  concur,  except  COBB, 
P.  J.»  disqualified. 


(129  Ga.  863) 
BADY  V.  ATLANTIC  COAST  MNB  R.  00. 
(Supreme  Court  of  Georgia.    Oct  8,   1907.) 

1.  Nkw  TbiaIt-Bbixf  of  B2VIDBNCB— Fujng— 
Approval. 

When  a  motion  for  new  trial  was  duly 
filed  during  the  term  at  which  the  verdict  was 
rendered,  and  at  that  term  the  judge  passes  an 
order  continuing  the  motion  to  an  indefinite 
and  unnamed  day  In  vacation,  but  providing  that, 
if  the  motion  was  not  previously  heard  In  vaca- 
tion, it  should  stand  on  the  docket  to  be  heard 
during  the  next  term  of  court,  and  no  brief  of 
evidence  was  filed  with  the  motion,  but  in  the 
order  above  referred  to  it  was  provided  *'that 
movant  have  until  the  hearing,  whenever  it  mav 
be,V  to  prepare  and  present  the  brief  of  evi* 
dence,  and  the  brief  of  evidence  was  not  filed 
until  the  next  term  after  the  order  was  passed, 
the  court  had  jurisdiction  at  tiuit  term  to  ap- 
prove the  brief  of  evidence  and  to  decide  the 
motion  on  its  merits. 

(a)  The  rulings  in  Napier  v.  Heilker,  115  Ga. 
168.  41  S.  E.  689,  Mutual  Life  Ins.  Co.  v. 
Hamilton,  119  Ga.  340,  46  S.  E.  434,  and 
Broadway  National  Bank  v.  Kendrick,  124  Ga. 
1053,  53  S.  B.  576,  holdinsf  that  the  judge  had 
jurisdiction  to  approve  the  orief  of  evidence  and 
entertain  the  motion  for  new  trial,  are,  upon 
review,  adhered  to  and  reafllnned. 

2.  Sake. 

There  is  nothing  In  the  rulings  in  the 
cases  referred  to  in  the  preceding  note  which 
confiicts  with  the  ruling  made  in  Blackburn  v. 
Alabama  Midland  By.  Co.,  116  Ga.  936,  43  S. 
E.  366.  In  that  case  the  original  order  was 
granted  at  the  term  when  the  motion  for  new 
trial  was  filed,  and  fixed  a  stated  day  in  vaca- 
tion for  the  presentation  of  the  brief  and  a 
subsequent  day  in  vacation  for  the  hearing  of  the 
motion.  If  the  day  for  the  presentation  of  the 
brief  and  the  day  for  the  hearing  had  been  the 
same,  or  if  the  motion  had  been  called  during 
term,  and  not  in  vacation,  the  ruling  in  that 
case  might  have  been  different 

3.  CouBTS— Questions  Cebtifibd  frou  Court 
OF  Appeals— Determination. 

When  the  Court  of  Appeals  certifies  to  the 
Supreme  Court  a  question  asking  for  instrue- 
tions  as  to  the  validity  of  a  rule  nisi  in  a  mo- 
tion for  new  trial,  the  question  will  be  consid- 
ered and  answered  in  the  light  of  the  rule  nisi 
accompanying  the  certificate. 

4.  New  Tbiai^—Heabi no— Acceleration. 

A  motion  for  new  trial  being  presented  to 
the  judge  within  due  time  during  the  term  at 
which  the  trial  was  had,  and  the  judge  having 

Eassed  an  order  providing  that  "the  motion  b« 
eard  and  determined  in  vacation  at  such  time 
and  place  as  the  court  in  vacation  ipay  fix,  upon 
giving  both  sides  five  days*  notice  of  such  time 
and  place.  *  *  *  If  for  any  reason  said  mo- 
tion is  not  heard  and  determined  at  the  time 
and  place  fixed  by  the  court  as  above  nrovided, 
it  is  ordered  that  the  same  shall  stana  contin- 
ued and  be  heard  and  determined  thereafter  at 
such  time  and  place  as  counsel  may  agree  upon 
and  the  court  approve  of,  and,  upon  failure  of 
counsel  to  agree,  then  at  such  time  and  place  as 
the  judge  may  in  vacation  fix  upon  his  own  mo- 
tion or  upon  the  application  of  either  party,  of 
which  said  time  and  place  both  sides  or  parties 
shall  have  five  days'  notice.  It  is  further  ordered 
that,  if  for  anv  reason  this  motion  is  not  heard 
and  determined  In  vacation  before  the  beginning 
of  the  next  term  of  this  court,  then  the  same 
shall  stand  on  the  docket  until  heard  and  deter- 
mined at  the  said  term  thereafter"— Itetd,  that 
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the  effect  of  this  order  was  to  make  the  motion 
for  new  trial  returnable  at  the  next  term  of 
the  coart,  bat  the  hearing  of  the  same  might  be 
accelerated  under  the  proviaiona  thereof,  and 
such  rule  nisi  was  valid. 
(Syllabus  by  the  Court) 

.  Action  by  S.  A,  Bady  against  the  Atlantic 
Coast  Line  Railroad  Company.  Verdict  for 
plaintiff.  Motion  for  new  trial  granted,  and 
plaintiff  brings  error.  Questions  certified  by 
Court  of  Appeals.    Questions  answered. 

Joa.  H.  Hall,  Warren  Roberts,  and  PolhlU 
&  Williamson,  for  plaintiff  in  error.  W.  B. 
Kay,  Bennet  &  Conyers,  T.  R.  Perry,  and  J. 
EL  Tipton,  for  defendant  in  error. 

ATKINSON,  J.  This  case  was  transmitted 
to  the  Supreme  Court  with  the  following  cer- 
tificate: 

"The  Court  of  Appeals  desires  the  instruc- 
tion of  the  Supreme  Court  as  to  the  follow- 
ing questions  of  law  for  the  proper  decision 
of  the  above-stated  case,  to  "wlt: 

"(1)  At  the  September  term  of  a  city  court 
a  motion  for  a  new  trial  was  filed  in  a  case 
tried  at  that  term  of  the  court  The  Judge 
passed  an  order  continuing  the  motion  to  an 
indefinite  and  unnamed  day  in  vacation,  but 
providing  that,  if  it  was  not  previously  heard 
in  vacation,  it  should  stand  on  the  docket  to 
be  heard  and  determined  during  the  next 
(the  December)  term  of  the  court  No  brief 
of  the  evidence  was ^led  with  the  motion,  but 
in  the  order  above  mentioned  it  wtis  provided 
^at  tha  movant  have  until  the  hearing, 
whenever  it  may  be,'  to  prepare  and  present 
the  brief  of  evidence.  The  brief  of  the  evi- 
dence was  filed  during  the  December  term 
of  the  court  The  motion  for  new  trial  was 
called  to  be  heard  at  the  following  June  term 
of  the  court  Respondent  moved  to  dismiss 
the  motion  for  a  new  trial  on  the  ground  that 
the  brief  of  the  evidence  was  not  filed  during 
the  term  at  which  the  trial  was  had,  nor  at 
any  other  time  when  it  could  lawfully  be 
filed.  The  judge  refused  to  dismiss  the  mo- 
tion, and  over  respondent's  objection  approv- 
ed the  brief  of  the  evidence  and  granted  a 
new  trial.  Upon  the  facts  above  stated,  did 
the  trial  judge,  at  the  June  term  of  the  court, 
have  the  jurisdiction,  discretion,  or  power 
to  approve  the  brief  of  evidence?  Counsel 
for  respondent  in  the  motion,  now  plaintiff 
in  error,  has  filed  in  this  court  a  request  to 
review,  modify,  and  overrule,  so  far  as  they 
interfere  with  the  answering  of  the  foregoing 
question  in  the  negative,  the  following  de- 
cisions of  the  Supreme  Court,  to  wit:  Na- 
pier V.  Heilker.  115  Ga.  168,  41  S.  B.  689; 
Mutual  Life  Ins.  Co.  v.  Hamilton,  119  Ga. 
340,  46  S.  E.  434;  Broadway  National  Bank 
V.  Kendrick,  124  Ga.  1053,  53  S.  E.  576.  And 
pursuant  to  the  rule  of  this  court  this  request 
is  transmitted  to  the  Supreme  Court  for  its 
action  thereon. 

**(2)  This  court  requests  the  Supreme  Court 
to  distinguish  the  decision  of  the  Supreme 
Court  in   Blackburn  J.  Alabama  Midland 


Railway  Ca,  116  Ga.  936,  43  &  B.  366,  from 
the  decisions  in  the  three  cases  named,  and 
to  answer  whether  that  decision  is  applicable 
to  the  facts  set  out  above. 

"(3)  Is  the  following  a  valid  rule  nisi  upon 
a  motion  for  a  new  trial:  'It  is  ordered  that 
the  respondent  [naming  him]  show  cause 
before  me,  at  the  time  and  place  hereafter 
fixed  in  vacation  [no  time  in  vacation  In 
fact  being  fixed],  why  the  foregoing  motion 
for  a  new  trial  should  not  be  granted?' 

"(4)  If  the  third  question  be  answered  in 
the  negative,  can  the  respondent,  who  dur- 
ing the  same  term  signed  the  following  ao 
knowledgment  of  service:     'Due  and  legal 
service  acknowledged  on  the  above  and  fore- 
going motion  for  a  new  trial,  and  the  rule 
nisi  and  order  of  the  court  on  said  motion, 
and  all  further  service  and  notice  waived* — 
successfully  demand  a  dismissal  of  the  mo- 
tion, when  finally  called  for  a  heading,  on 
account  of  the  lack  of  a  sufficient  rule  nisi?" 
The  order  referred  to  in  question  No.  S  in 
its  entirety  was  as  follows:   •'City  Court  of 
Sylvester,  Worth  County,  Georgia,  Sept.  Ad- 
journed Term,  1905.    S.  A.  Eady  v.  Atlantic 
Coast  I/ine  Railroad  Company.  Suit  for  dam- 
ages In  the  city  court  of  Sylvester,  Worth 
County,  Trial  Sept  Adj.  term,  1905.    Verdict 
and  judgment  at  said  term,  and  on  the  13th 
day  of  October,  1905,  for  plaintiff  for  $2,- 
600.00.    Having  read  and  considered  the  fore- 
going motion  for  new  trial  in  the  above-stated 
case,  the  grounds  of  the  same  are  approved 
and  certified  as  true.     It  appearing  to  the 
court  that  it  is  impossible  to  make  oat  and 
complete  a  brief  of  the  testimony  in  said 
case  before  adjournment  of  this  term  of  court. 
It  is  ordered,  considered,  and  adjudged  by  the 
court  that  said  motion  be  heard  and  deter- 
mined in  vacation,  at  such  time  and  place  as 
the  court  In  vacation  may  fix,  upon  giving 
both  sides  five  days*  notice  of  such  time  and 
place,  and  the  movant  may  amend  said  mo- 
tion at  any  time  before  or  at  the  final  hear- 
ing.    If  foir  any  reason  said  motion  is  not 
heard  and  determined  at  the  time  and  place 
fixed  by  the  court  as  above  provided.  It  Is 
ordered  that  the  same  shall  stand  continued 
and  be  heard  and  determined  thereafter  at 
such  time  and  place  as  the  counsel  may  agree 
upon  and  the  court  approve  of,  and,   upon 
failure  of  counsel   to  agree,  then  at  sncfa 
time  and  place  as  the  judge  may  in  vacation 
fix  upon  his  own  motion,  or  upon  the  applica- 
tion of  either  party,  and  of  which  said  time 
and  place  both  sides  or  parties  shall  have 
five  days'  notice.    It  is  further  ordered  that, 
if  for  any  reason  this  motion  Is  not  heard 
and  determined  during  vacation  before  the 
beginning  of  the  next  term  of  this  court,  then 
the  same  shall  stand  on  the  dodiet  until 
heard  and  determined  at  said  term  thereafter. 
It  is  expressly  ordered  that,  if  for  any  reason 
the  said  motion  is  not  heard  and  determined 
at  the  time  and  place  fixed  by  the  court  In 
vacation,  the  same  shall  stand  continued  by 
direction  or  consult  of  the  court;   without 
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written  order,  to  Buch  other  time  and  place 
as  the  court  may  direct  In  yacatlon,  both 
sides  to  be  given  five  days*  notice  of  snch 
time  and  place  of  the  hearing.  It  is  further 
ordered  that  the  movants  have  until  the  heap- 
ing, whenever  it  may  be,  to  prepare  and  pre- 
sent for  approval  a  brief  of  the  evidence  in 
said  case,  and  the  judge  may  -enter  his  ap- 
proval thereon  at  any  time  in  term  or  vaca- 
tion, and  if  the  hearing  be  in  vacation,  and 
the  brief  of  evidence  has  not  been  filed  in  the 
office  of  the  clerk  of  said  city  court  before 
the  date  of  the  hearing  and  determining  by 
the  court  of  the  motion  for  new  trial,  said 
brief  of  evidence  may  be  filed  in  the  office  of 
said  court  at  any  time  within  ten  days  after 
the  motion  for  new  trial  is  heard  and  deter- 
mined. It  is  further  ordered  that  the  plain- 
tiff, S.  A.  Eady,  show  cause  before  me,  at  the 
time  and  place  hereafter  fixed  in  vacation, 
why  the  said  foregoing  motion  for  new  trial 
should  not  be  granted.^  It  is  further  ordered 
that  the  plaintiff,  S.  A.  Eady,  or  his  coun- 
sel, be  served  with  a  copy  of  the  said  mo- 
tion for  new  trial  and  this  order  and  rule 
nisi  at  least  five  days  before  the  time  fixed 
for  the  hearing  of  said  motion  for  new  trial, 
and  that  this  order  shall  act  as  a  supersedeas 
until  the  further  order  of  the  court.  Witness 
my  hand  and  official  signature  in  open  court 
this  the  14th  day  of  October,  1906,  at  2:45 
o'clock  p.  m.  [Signed]  Frank  Park,  Judge 
City  Court  of  Sylvester,  Worth  County,  Ga." 


{2  Ga.  App.  475) 

A.  G.  RHODES  &  SON  FURNITURE  CO. 
V.  JENKINS.    (No.  412.) 

(Coart  of  Appeals  of  Georgia.    Oct.  3,  1007.) 

1.  Money  Received— When  Action  Lies. 

An  action  for  money  had  and  received  lies 
in  behalf  of  the  plaintiff  to  recover  his  money  in 
the  hands  of  a  defendant  who  in  equity  and  good 
conscience  has  no  right  to  retain  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Money  Received,  f  1.] 

2.  Action— Contract  ob  Tobt— Waiver. 

If  one  sells  the  property  of  another  with- 
out aothority,  the  owner  may  waive  the  tort  and 
sue  him  for  tlie  money.  Lilcewise,  if  one  wrong- 
fully obtains  the  money  of  another,  he  may 
waive  his  damages  and  sue  for  money  had  and 
received. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1.  Action,  S  202.] 

8.  Execution— Sale  by  Constable— Validi- 
ty, 

A  constable's  sale,  not  held  at  the  time  and 
place  and  in  the  manner  provided  by  law,  is 
void.  Civ.  Code  1895,  §  4166.  Where  an  attach- 
ment for  purchase  monev  is  levied  on  property 
to  which  the  plaintiff  in  attachment  has  reserved 
title,  the  sale  is  void,  unless  prior  thereto  section 
5432,  Civ.  Code  1895,  be  complied  with. 
•  [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  §  622.] 

4.  SAine  —  Conditional    Sale  — Seizubb   by 
Vendor. 

A  seizure  and  illegal  sale,  and  purchase  at 
such  sale,  of  the  property  by  the  vendor,  who 
had  theretofore  sold  such  property  under  a  con- 
ditional contract  of  sale,  effects  a  rescission  of 
the  contract,  and  the  purchaser  is  entitled  to 
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recover  the  amount  of  thcf  purchase  price  paid 
by  him,  less  the  reasonable  value  of  Ita  use 
while  in  his  possession. 
(SyllabuB  by  the  Court) 

Error  from  Superior  Coart,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  Christopher  Jenkins  against  tlie 
A.  G.  Rhodes  &  Son  Furniture  Company. 
Judgment  for  plaintiff  before  a  Justice  was 
affirmed  in  the  superior  court,  and  defendant 
brings  error.    Affirmed. 

Dorsey,  Brewster,  Howell  &  Heyman,  O. 
A.  Picquet,  and  Walter  Pearce,  for  plaintiff 
in  error.  Austin  Branch,  for  defendant  In 
error. 

RUSSSLL,  J.  The  defendant  in  error, 
Christopher  Jenkins,  brought  suit  in  the  jus- 
tice's court  against  the  Rhodes  &  Son  Furni- 
ture Company  for  money  had  and  received* 
and  obtained  a  Judgment  in  his  favor.  The 
furniture  company  carried  the  case  to  the  su- 
perior court  by  certiorari,  averring  that  the 
verdict  of  the  Jury  in  the  Justice's  court  was 
error,  because:  "(a)  It  was  contrary  to  the 
law  and  the  evidence,  (b)  The  action  de- 
clared upon  was  for  an  open  account,  while, 
if  defendant  had  any  remedy  whatever,  it 
was  a  suit  in  tort  for  djamages.  (c)  That  un- 
der the  evidence  the  suit  attached  to  the  sum- 
mons set  forth  no  cause  of  action,  (d)  That' 
the  evidence  disclosed  that  an  attachment  for 
the  purchase  money  had  been  brought  by  pe- 
titioner against  plaintiff,  in  the  notary  pub- 
lic (ex  officio  Justice  of  the  peace)  court,  120tli 
district,  Q.  M.,  of  Richmond  county,  and 
Judgment  rendered  and  property  sold  under 
said  Judgment,  and  the  suit  in  question  was 
a  collateral  attack  upon  said  Judgment,  upon 
the  ground  that  the  property  bad  not  been 
properly  sold,  (e)  That  the  evidence  dis- 
closed that  $33.25  sued  for  had  been  volun- 
tarily paid  petitioner,  without  fraud  or  du- 
ress, and  therefore  could  not  be  recovered." 
The  certiorari,  coming  on  to  be  heard  on 
February  2,  1907,  was  overruled  and  dis- 
missed by  his  honor.  Judge  Hammond,  of  the 
superior  court. 

It  appears  from  the  evidence  in  the  Jus- 
tice's court  that  the  plaintiff,  Christopher 
Jenkins,  purchased  from  the  A.  G.  Rhodes  & 
Son  Furniture  Company  a  lot  of  furniture 
on  the  installment  plan.  The  payments  were 
to  be  $1  a  week,  and  the  plaintiff  had  paid 
$33.  He  was  behind  two  weeks  in  his  pay- 
ments. Defendant's  agent  demanded  the  bal- 
lance.  Plaintiff's  wife  was  sick,  and  he  in- 
formed the  company  of  this  fact  The  fur- 
niture company  refused  to  wait,  and  swore 
out  an  attachment  for  the  purchase  money, 
under  which  the  property  was  seized.  The 
plaintiff  was  absent  from  his  home  at  the 
time  of  the  levy,  and  his  wife  was  sick  in 
bed  in  confinement  and  unable  to  object  Un- 
der the  attachment  the  property  was  sold, 
part  at  the  court  ground,  and  part  at  the 
Rhodes  Ftimlture  Company's  store.  The 
plaintiff  demanded  the  amount  he  had  paid 
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of  the  f amitiire  cotaipaDy,  and  they  refused 
to  pay  his  money  back.  Judgment  by  de- 
fault was  rendered  against  the  defendant  on 
the  attachment  on  June  27,  1906,  and  the 
property  was  sold  by  the  constable,  as  above 
stated,  and  purchased  by  the  A.  G.  Rhodes 

6  Son  Furniture  Company  themselves  on 
July  25,  1906.  The  attachment  was  levied 
May  18,  1906,  and  the  plaintlft  began  his  suit 
June  18,  1906.  To  the  suit  filed  by  Jenkins 
to  recover  the  money  paid  by  him,  the  defend- 
ant set  up  the  attachment  proceedings  and 
pleaded  it  was  not  indebted  to  the  plaintiff. 
In  other  words,  it  insisted  that  it  was  en- 
titled to  have  4)oth  the  furniture  and  the 
money  that  had  been  paid  for  it  The  jury 
in  the  Justice's  court  and  the  Judge  in  the 
superior  court  thought  otherwise,  and  we  con- 
cur in  their  Judgment. 

The  learned  counsel  for  plaintiff  in  error 
argues  that  "Jenkins  admitted  that  he  was 
in  default  on  the  payments — ^admitted  that 
the  property  had  been  seized  by  a  constable. 
He  did  not  allege  or  set  up  any  fraud,  and 
his  sole  excuse  for  not  promptly  meeting  his 
payments  was  that  he  had  had  sickness  in  his 
family  which  had  interfered  with  his  pay- 
ments." Ck)unsel  in  his  brief  insists  that  the 
certiorari  should  be  sustained  upon  all  its 
grounds,  and  that  the  verdict  was  contrary 
to  law  and  the  evidence.  It  is  insisted  that 
the  suit  should  have  been  "one  in  deceit 
or  fraud,"  and  was  one  improperly  brought 
for  money  had  and  received,  because  the 
evidence  did  not  disclose  any  contractu- 
al relation  by  which  the  furniture  com- 
pany was  to  refund  any  of  the  money.  The 
main  contention  of  the  plaintiff  in  error, 
however,  is  that  Jenkins*  rights,  if  any,  are 
precluded  by  the  Judgment  in  the  attach- 
ment proceeding.  The  action  was  properly 
brought  for  money  had  and  received.  This 
action  lies  in  all  cases  for  the  plalntifTs 
money  in  the  hand  of  defendant,  which  in 
equity  and  good  conscience  he  has  no  right 
to  obtain,  and  it  is  necessary  for  the  plaintiff 
to  prove  only  two  things-^his  right  to  the 
money,  and  the  defendant's  possession. 
"Whenever  the  plaintiff  could  recover  in  a 
court  of  equity,  he  can  recover  in  an  action 
for  money  had  and  received.  Chitty  on  Con- 
tracts, 474 ;  2  Tr.  163 ;  1  Cowper,  Rep.  872 ; 
Smith  V.  Bell,  6  Pet.  (U.  S.)  68,  8  L.  Ed.  822. 
This  is  also  ruled  in  Culbreath  v.  Culbreath, 

7  Ga.  68,  69,  50  Am.  Dec.  375.-  Philips  v. 
Crews,  65  Ga.  277.  The  $33.25  which  the 
plaintiff  had  paid  the  defendant  was  in  the 
defendant's  possession. 

The  only  question,  then,  was  the  right  of 
the  plaintiff  to  this  money.  If  the  plaintiff 
showed  that  he  paid  the  money,  he  would 
have  the  right  to  require  the  defendant  to  ac- 
count for  it  and  would  be  entitled  to  recover, 
unless  the  defendant  showed  cause  why  he 
should  not  refund  it  This  the  defendant  at- 
tempted to  do  by  evidence  of  the  attachment 
Judgment  and  sale  thereunder.  If  the  de- 
fendant had  shown  a  proper  Judgment  and 


legal  sale  thereunder,  the  plaintiff's  action 
would  have  been  defeated ;  but  the  sale  for 
two  reasons,  as  shown  by  evidence,  was  ut- 
terly void.  According  to  the  testimony  of 
the  constable  himself,  part  of  the  property 
was  sold  at  the  place  of  holding  Justice's 
court  and  the  remainder  at  the  furniture 
company's  place  of  business.  There  was  no 
evidence  that  the  sale  took  place  within  ttie 
legal  hours  of  sale,  or  that  the  advertise- 
ment was  posted  at  three  public  places,  as 
required  by  law.  Civ.  Code  1896,  H  4165, 
4166. 

The  Judgment  set  up  by  the  defendant 
as  a  defense  was  not  collaterally  attacked, 
as  insisted,  but  the  sale  thereunder  prop- 
erly disregarded  as  void.  The  contract  evi- 
dencing the  purchase  of  the  furniture  by 
Jenkins  is  called,  throughout  a  '*rent  con- 
tract," and  all  the  payments  to  be  made  axe 
designated  as  "rent";  but  under  the  decision 
in  Hays  v.  Jordan,  85  Ga.  742,  11  S.  E.  833, 
9  L.  R.  A.  878,  followed  in  Ross  v.  McDof- 
fie  &  Armstrong,  91  Ga.  121,  16  S.  B.  648, 
Blitch  et  al.  v.  Edwards,  96  Ga.  610,  24  8.  E. 
147,  National  Bank  v.  Goodyear,  90  Ga.  728, 
16  S.  E.  962,  Halliday  v.  Bank  of  Stewart 
County,  112  Ga.  464,  37  S.  E.  721,  Glisson  v. 
Heggie,  105  Ga.  83,  81  S.  E.  118,  Sneiling  t. 
Arbuckle,  104  Ga.  366,  30  S.  E.  863,  and  Cot- 
trell  V.  Merchants'  Bank,  89  Ga.  519,  15  8.  E. 
944,  it  is  not  a  lease,  but  a  contract  of  con- 
ditional sale,  with  the  title  reserved  in  the 
vendor;  and,  no  quitclaim  conveyance  be- 
ing shown  to  have  been  filed  and  recorded 
prior  to  the  levy  and  sale,  the  sale  was  for 
that  reason,  also,  void.  Civ.  Code  1895,  f 
5432;  Cooper  v.  Smith,  125  Ga.  167,  53  S.  E. 
1013;  Cade  v.  Jenkins,  88  Ga.  791,  15  8.  E. 
292;  Glisson  v.  Heggie,  105  Ga.  33,  81  8.  E. 
118. 

The  furniture  company  elected  to  rescind 
the  contract  and  retake  the  property.  The 
contract  was  at  an  end.  Having  made  their 
election,  they  could  not  keep  plaintiff's  mon- 
ey. He  was  entitled  to  recover  what  he  liad 
paid,  less  a  reasonable  amount  for  the  use  of 
the  property  during  the  time  which  he  had 
it  in  possession.  The  amount  to  be  thus  de- 
ducted was  to  be  fixed  by  the  Jury,  and,  as 
the  defendant  introduced  no  evidence  as  to 
the  value  of  the  use,  it  cannot  complain  that 
the  Jury  only  made  a  deduction  of  25  cents. 
It  could  not  complain,  in  the  al)sence  of  such 
evidence,  if  the  Jury  had  made  no  deduction 
at  all.  We  agree  with  learned  counsel  for 
plaintiff  in  error  that  it  is  immaterial  why 
the  defendant  in  error  defaulted  in  his  pay- 
ments, and  the  furniture  company  had  the 
right  to  retake  the  property,  regardless  of 
Jenkins'  misfortunes;  but  when  it  retook 
the  furniture,  and  at  a  void  sale  itself  be- 
came the  purchaser,  it  became  liable,-  under 
the  uniform  current  of  authority,  to  account 
to  Jenkins  for  the  money  received  by  it 
from  him  on  a  contract  which  itself  prefer- 
red to  abandon.  The  point  is,  not  whether 
the  plaintiff  below  liad  a  good  reason  for  bifi 
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default  (in  law  he  had  none)»  but  whether 
the  vendor,  who  had  reserved  title,  elected 
to  stand  on  his  title  or  proceed  without  re- 
gard to  the  contract  It  elected  the  latter, 
and  must  abide  the  conaequenceB. 
Judgment  affirmed. 


(2  Ga.  App.  499) 

WOLFB  V.  GEORGIA  BT.  &  ELBCTBIO  qO. 
(No.  35.) 

(Court  of  Appeals  of  Georgia.    Oct.  3,  1907.) 

1.  Cabsdebs— CABBiAas  or  Passeivgebs— Du* 
TT  or  Oabbieb— Pboteotion  fbom  Insitlts. 

(a)  A  common  carrier  is  responsible  for  the 
proper  treatment  of  its  passengers,  and  is  bound 
to  protect  them  from  insult  as  well  as  from 
physical  injury.  Where  the  insult  is  offered  by 
one  of  the  carrier's  servants,  the  dutv  of  pro- 
tection, is  even  stronger  and  more  binding  than 
where  the  ofPending^party  is  a  fellow  passenger, 
and  for  humiliation^  or  wounded  feelings  caused 
by  such  insult  a  passenger  is  entitled  to  recover. 

(b)  It  is  immaterial  whether  the  insult  is 
caused  by  malice  or  is  the  result  of  negligence 
on  the  part  of  the  carrier's  servant.  Injury 
caused  by  omission  to  protect  is  none  the  less 
actionable  than  that  caused  by  commission. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  1121.] 

2.  Sams^— Sepabation    or    Rages— LiABiLrrr 
FOB  Mistake. 

(a)  In  enforcing  section  527,  Pen.  Code 
1895,  requiring  the  separation  of  races,  the  con- 
ductor is  still  the  agent  and  servant  of  the  cor^ 
poration,  and  the  liabilitv  of  the  corporation  for 
his  acts  as  such  is  not  diminished  by  the  delega- 
tion of  police  power.  The  police  power  is  grant- 
ed to  better  enable  the  corporation  to  discharge 
its  duty  of  protecting  its  passengers;  but  the  bur- 
den of  exercising  extraordinary  diligence  in  the 
protection  of  the  passenger  is  not  lightened. 
(By  Hill,  C.  J.,  and  Powell,  J.,  concurring 
specially.)  If  an  honest  mistake  be  made  after 
extraordinary  diligence  has  been  exercised,  the 
carrier  would  not  he  liable. 

(b)  Good  faith,  unaccompanied  by  freedom 
from  fault  (that  degree  of  freedom  from  fault 
recognized  by  law  as  applicable  between  carrier 
and  passenger),  is  no  excuse  for  an  insult  offered 
by  a  servant  of  the  carrier  to  a  passenger  who 
suffers  injury.  The  good  faith  of  the  transac- 
tion can  only  be  considered  in  mitigation  of  the 
damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  1121.] 

8.  Same— Evidence— Judicial  Notice. 

(a)  To  call  a  white  man  a  negro,  or  to  in- 
timate that  a  white  man  is  of  African  descent, 
under  certain  circumstances,  may  be  an  insult, 
and,  dependent  upon  the  circumstances,  may  be 
actionable. 

(b)  An  insult  does  not  necessarily  consist  in 
the  use  of  language  Imputing  a  crime.  It  more 
p;enerally  consists  in  the  use  of  language  affect- 
ing the  social  status  and  personal  feelings  or  the 
business  rela||ons  of  the  person  insulted. 

(c)  The  courts  can  take  judicial  notice  of 
social  status,  and  of  the  superiority  and  in- 
feriority of  races,  without  affecting  the  civil 
rights  of  the  citizen.  An  existent  fact,  which  is 
per  se  neither  the  subject  of  legislation  nor 
adjudication,  can  be  judicially  known  and  rec- 
ognized as  a  fact 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  f  1121.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reld,  Judge. 


Action  by  Nathan  F.  Wolfe  against  the 
Georgia  Railway  &  Electric  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Dorsey,  Brewster,  Howell  &  McDanlel  and 
Arthur  Heyman,  for  plaintiff  In  error.  Ros- 
ser  &  Brandon,  W.  T.  Colquitt,  and  Ben  J. 
Conyers,  for  defendant  in  error. 

RUSSELIi,  J.  Nathan  F.  Wolfe,  the  plain- 
tiff, brought  a  suit  for  damages  against  the 
(Georgia  Railway  &  Electric  Company.  The 
defendant  filed  a  general  demurrer,  on  the 
ground  that  no  cause  of  action  was  alleged, 
and  the  court  below  sustained  it  This  judg- 
ment is  brought  to  this  court  for  review,  and 
the  question  to  be  determined  is:  Does  the 
plaintiff's  petition  set  out  a  cause  of  action? 

The  plaintiff  alleged:  That  on  Monday 
night,  June  27,  1904,  he,  accompanied  by  his 
sister,  boarded  a  car  of  the  defendant  at  the 
comer  of  Oamet  and  Whitehall  streets  for 
the  purpose  of  being  transported  to  a  point 
on  Highland  avenue  reached  by  one  of  the 
lines  of  defendant.  That  he  paid  to  the  con- 
ductor on  the  car  the  fare  charged  for  the 
transportation  of  himself  and  sister,  and  ask- 
ed for  and  received  transfers  to  the  Houston 
Street  car.  That  he  was  duly  transferred  to 
this  car,  which  had  two  long  seats,  one  on 
each  side  of  the  car,  with  a  broad  aisle  be- 
tween. That  he  and  his  sister  entered  the 
car  from  the  rear,  and  walked  forward  and 
took  seats  in  the  front  part  of  the  car.  That 
there  is  a  regulation  of  the  defendant  com- 
pany that  white  passengers  will  seat  from 
the  front,  and  negro  passengers  will  seat 
from  the  rear,  of  the  car.  That,  when  he 
and  his  sister  had  seated  themselves,  the 
conductor  of  said  car  came  to  him  and 
took  up  the  transfers  for  himself  and  sister. 
At  the  same  time  the  conductor  remarked  to 
the  petitioner:  "Ton  cannot  sit  there. *• 
That  petitioner  arose,  thinking  there  was 
something  the  matter  with  the  seat,  and 
asked  the  conductor:  '* Where  do  you  wish 
me  to  sit?"  Thfe  conductor  thereupon  re- 
plied: "You  must  sit  upon  the  rear  portion 
of  the  car."  Petitioner  responded  •  "Where?" 
To  which  the  conductor  replied:  "Beyond  the 
white  gentlemen."  Petitioner  thereupon  re- 
sponded: "Why  do  you  wish  me  to  sit 
there?"  Whereupon  the  conductor  replied: 
"It  is  all  right  Sit  down  there"— indicating 
a  space  between  the  last  white  man  and  a 
negro.  Whereupon  the  petitioner  and  his 
sister  both  asked:  "What  is  this  for?"  The 
conductor  replied:  "Because  white  people 
seat  from  the  front,  and  negroes  from  the 
rear,  of  the  car."  Petitioner  asked:  "What 
has  that  to  do  with  me?"  And  the  conductor 
responded:  "Haven't  I  seen  you  in  colored 
company?"  Petitioner's  sister  then  address- 
ed the  conductor  as  follows:  "Do  we  look 
like  colored  people?"  And  that  petitioner, 
for  the  first  time  understanding  the  import 
of  the  conductor's  language,  demanded  an 
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explanation  and  apology.  Whereupon  the 
conductor  stated  that  he  might  be  mistak- 
en, but  that  he  thought  he  had  seen  the 
petitioner  with  some  colored  people.  That 
this  colloquy  took  place  in  the  car,  in  the 
presence  of  all  the  passengers,  and  in  a 
sufficiently  loud  tone  to  be  heard  all  oyer 
the  car.  The  petitioner  further  alleges  neg- 
ligence on  the  part  of  the  company,  and 
sets  out  grounds  under  which  he  claims  a 
right  of  recovery. 

The  allegations  of  the  petitioner  in  this 
case  present  to  this  court  circumstances 
which  have  never  heretofore  been  presented 
to  the  courts  of  this  state,  and  in  an  extend- 
ed search  for  authorities  we  have  been  un- 
able to  find  a  ruling  by  any  court  of  last  re- 
sort which  deals  with  main  question  involv- 
ed in  this  case.  The  central  point  in  this 
case,  the  pivot  on  which  the  decision  must 
turn,  is  whether  it  is  insrulting  to  publicly 
call  a  white  man  a  negro.  Two  other  ques- 
tions, it  is  true,  are  presented  in  the  record ; 
but  they  are  only  incidental  to  the  main 
question,  which  we  have  stated  above.  The 
two  other  issues  relate  to  the  liability  of  a 
carrier  for  insulting  conduct  towards  its  pas- 
sengers on  the  part  of  its  agents  or  servants, 
and  involve  a  consideration  of  section  527, 
Pen.  Code  1895,  as  affecting  the  liability  of 
the  carrier  for  the  acts  of  its  servants  while 
exercising  police  power.  There  are,  there- 
fore, three  questions  in  the  case:  (1)  Is 
the  defendant  street  car  company  liable  for 
insulting  conduct  on  the  part  of  its  servants? 
(2)  In  the  enforcement  of  section  527,  Pen. 
Code  1895,  is  the  conductor  an  officer  of  the 
state  in  any  such  sense  as  to  relieve  the  cor- 
poration from  liability  for  the  malperform- 
ance  of  his  acts  while  exercising  police  pow- 
er? (3)  Is  the  language  alleged  to  have 
been  used  by  the  conductor,  reasonably  con- 
strued, necessarily  Insulting,  or  so  probably 
insulting  and  humiliating,  when  publicly 
used,  as  that  the  question  as  to  whether  it 
caused  pain,  humiliation,  and  disgrace  should 
have  been  left  to  the  jury? 

1.  There  is  no  difficulty  whatever  in  an- 
swering the  first  question.  It  is  the  duty  of 
a  common  carrier  to  protect  his  passengers 
from  insult,  so  long  as  they  are  passengers — 
not  only  from  insult  by  fellow  passengers, 
but  from  insult  at  the  hands  of  the  carrier's 
own  agents.  The  principle  is'  clearly  laid 
down  in  our  own  state  In  the  decision  in 
Cole  V.  Atlanta  &  West  Point  R.  R.  Co.,  102 
Ga.  474,  31  S.  E.  107,  and  cases  therein  cited, 
and  the  court  quotes  with  approval  from 
Goddard  v.  Grand  Trunk  Ry.,  57  Me.  214,  2 
Am.  Rep.  39.  See,  also.  Railway  Co.  v.  Quo, 
103  Ga.  125,  29  S.  B.  607,  40  L,  R.  A.  483, 
68  Am.  St  Rep.  86,  and  Ai  &  W.  P.  R.  R. 
Co.  V.  Condor,  75  Ga.  61.  A  carrier  is  as 
much  bound  to  protect,  and  shield  from  at- 
tack the  passenger's  feelings  as  his  person, 
and.  If  it  subjects  him  to  the  pain  and  hu- 
miliation of  being  insulted  or  abused,  it  is 
liable  for  this  negligent  omission  on  the  part 


of  its  servants  to  perform  towards  the  pa«- 
sengers  the  duty  of  protection  imposed  by 
law,  and  it  is  immaterial  whether  the  injury 
be  willful  and  wanton-^^whether  it  be  intend- 
ed or  unintentional.  From  very  numerous 
authorities,  which  we  have  examined,  the 
following  abundantly  sustain  the  statement 
we  have  Just  made:  Hutchinson  on  Car- 
riers, §§  695,  696 ;  Thompson  on  Negligences, 
S  3186;  Traction  Co.  v.  Crawford  (Tex.  Civ. 
App.)  71  S.  W.  306;  Texas  Ry.  Co.  v.  Tar- 
kington,  66  S.  W.  137,  27  Tex.  Civ.  App.  353; 
Booth  on  Street  Railways,  §  372 ;  2  Sedgwick 
on  Damages,  637.  In  Chamberlain  v.  Chand- 
ler, S  Mason  (U.  S.)  242,  245,  Fed.  Cas.  No. 
2,575,  Judge  Story,  delivering  the  opinion,  In 
discussing  the  duties,  relations,  and  respon- 
sibilities which  arise  between  the  carrier 
and  passenger  said:  "In  respect  to  passen- 
gers, the  case  of  the  mas^r  is  one  of  i>eciil- 
iar  responsibility  and  delicacy.  Their  con- 
tract with  him  is  not  for  mere  special  room 
and  personal  existence.  *  *  *  It  Is  a 
stipulation,  not  for  toleration  merely,  bnt 
for  respectful  treatment ;  for  that  decency  of 
demeanor  which  constitutes  the  charm  of  so- 
cial life ;  for  that  attention  wtiich  mitigates 
evils  without  reluctance,  and  that  promp- 
titude which  administers  aid  to  distress. 
*  •  •  It  is  intimated  that  all  these  acts, 
though  wrong  in  morals,  are  yet  acts  which 
the  law  does  not  punish ;  that  if  the  person 
is  untouched,  if  the  acts  do  not  amount  to 
an  assault  and  .battery,  they  are  not  to  be  re- 
dressed; that  the  law  looks  on  them  as  un- 
worthy of  its  cognizance.  The  master  Is  at 
liberty  to  inflict  the  most  severe  mental  suf- 
ferings in  the  most  tyrannical  manner,  and 
yet  if  he  withholds  a  blow  the  victim  may 
be  crushed  by  his  unkindness.  He  oommits 
nothing  within  the  reach  of  dvil  Jurispru- 
dence. My  opinion  Is  that  the  law  inyolyes 
no  such  absurdity." 

2  (a).  Upon  the  second  proposition  it  is 
insisted  by  learned  counsel  for  defendant  in 
error  that  the  street  railway  company  is  not 
responsible,  or  liable,  even  if  insulting  lan- 
guage were  used,  because  Acts  1800-91,  p. 
157,  make  the  conductor  an  officer  of  tbe 
state  by  delegating  to  him  police  power. 
This  brings  us  clearly  up  to  the  question  as 
to  whether  the  conductor,  in  obeying  sections 
526  and  527,  or  ever  in  exercising  police 
power,  is  an  officer  of  the  state  in  such  sense 
as  to  give  immunity  to  his  employer,  the  com- 
mon carrier,  from  liability  for  damage  aris- 
ing from  the  improper  discharg^  of  his  du- 
ties. The  exact  question,  so  far  as  section 
527,  Pen.  Code  1885,  is  concerned,  has  not 
been  decided  by  the  Supreme  Court;  for 
section  902  of  the  Penal  Code  of  1895,  which 
was  involved  In  the  decision  in  Seaboard  Air 
Line  Ry.  Co.  v.  O'Quinn,  124  Ga.  859,  52  & 
E.  427,  2  L.  R.  A.  <N.  S.)  472,  expressly  pro- 
vides that  nothing  therein  contained  shall 
affect  the  liability  of  the  railroad  company 
for  the  acts  of  Its  employes.  We  think  that 
the  omission  of  this  provision  from  section 
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527,  however,  is  immaterial.  The  reason- 
ableness of  the  mle  that  agents,  selected  and 
discharged  at  the  pleasure  of  the  carrier, 
should  not  be  the  means  of  relieving  It  from 
proper  liability,  is  apparent,  and  this  court 
held  in  Georgia  Ry.  &  Electric  Co.  t.  Baker, 
1  Ga.  App.  833,  58  S.  B.  88  (6),  that,  ''while 
a  conductor  of  a  comm(Hi  carrier  is  clothed 
with  police  power,  that  fact  affords  no  im« 
munity  to  the  carrier  for  damages  resulting 
from  his  wrongful  and  illegal  discharge  of 
his  duties,  either  as  a  servant  of  the  com- 
pany or  under  cover  of  police  power  dele- 
gated to  him  by  law.**  In  no  case  where  a 
passenger  is  mistreated  can  the  fact  that  the 
servant  of  the  company  was  carrying  out  the 
provisions  of  the  Penal  Code  be  used  as  a  de- 
fense, unless  it  appears  that  such  servant 
was  acting  outside  the  scope  of  his  author- 
ity. The  conductor  acts  at  the  peril  of  his 
employer.  The  police  power,  the  duty  of 
executing  the  law  requiring  the  separating  of 
the  races,  is  not  placed  upon  the  conductor 
as  an  individual,  but  upon  a  particular  agent 
of  the  company,  to  enable  the  carrier  to  bet- 
ter perform  its  duty  of  protecting  its  pas- 
sengers—of protecting  them,  not  only  from 
assault  and  physical  injuries,  but  also  from 
abuse  and  insult.  The  particular  officer  of 
the  company  who  shall  discharge  this  duty  is 
selected  and  named  only  because  the  artifi- 
cial body  has  no  hands  save  those  of  its 
servants. 

(b)  Nor  does  good  faith  affect  the  primal 
question  of  liability,  though  proof  of  good 
faith  may  reduce  the  finding  to  one  for  mere 
nominal  damages.  Good  faith,  unaccom- 
panied by  that  degree  of  freedom  from  fault 
recognized  by  law  as  applicable  between  serv- 
ant and  passenger,  is  no  excuse  for  an  in- 
sult offered  by  a  servant  of  the  carrier  to  a 
passenger  who  suffers  injury. 

3.  We  come,  then  to  the  third  question  of 
the  case.  If  the  language  used  was  such  as 
tended  to  cause  pain  and  suffering  by  reason 
of  humiliation  and  personal  indignity  offered 
by  the  company's  servant,  It  would  be  imma- 
terial whether  he  was  acting  as  a  police  of- 
ficer or  not,  and  It  would  be  immaterial 
whether  the  Insult  consisted  of  the  commis- 
sion of  an  overt  act,  wantonly  and  willfully 
done,  or  such  an  act  done  as  would  naturally 
cause  pain  thereby,  whether  intended  or  not 
Either  would  constitute  an  omission  of  the 
duty  to  protect  the  passenger  resting  upon 
the  carrier.  We  think  the  jury  should  have 
been  allowed  to  pass  upon  the  circumstances 
under  which  the  language  was  used,  and  the 
manner  of  Its  use,  and  to  say  how  much  the 
plaintiff  was  damaged,  if  he  was  Injured, 
The  question  has  never  heretofore  been  di- 
rectly raised  in  this  state  as  to  whether  It  is 
an  Insult  to  seriously  call  a  white  man  a  ne- 
gro, or  to  intimate  that  a  person  apparently 
white  is  of  African  descent.  We  have  no 
hesitation,  however,  after  the  most  mature 
consideration  of  every  phase  of  the  question, 


in  declaring  our  deliberate  judgment  to  be 
that  the  willful  assertion  or  intimation  em- 
bodied hi  the  declaration  now  before  us  con- 
stitutes an  actionable  wrong.  We  cannot 
shut  our  ^es  to  the  facts  of  which  courts  are 
bound  to  take  judicial  notice.  Certainly 
every  court  is  presumed  to  know  the  habits 
of  the  people  among  which  it  is  held,  and 
their  characteristics,  as  well  as  to  know  lead- 
ing historical  events  and  the  law  of  the  land. 
To  recognize  inequality  as  to  the  civil  or  po- 
litical rights  belonging  to  any  citizen  or  class 
of  citizens,  or  to  attempt  to  fix  the  social  sta- 
tus of  any  citizen,  either  by  legislation  or  by 
judicial  decisions,  is  repugnant  to  every 
principle  underlying  our  republican  form  of 
government  Nothing  Is  further  flrom  our 
purpose.  Under  our  benign  institutions  "ev- 
ery man  is  the  architect  of  his  own  fortune." 
Bvery  citizen,  white  and  black,  may  gain,  in 
every  field  of  endeavor,  the  recognition  his 
associates  may  award.  That  is  his  right,  and 
his  own  concern.  But  the  courts  can  take  no* 
tlce  of  the'archltecture  without  intermeddling 
with  the  building  of  the  structure.  It  is  a 
matter  of  common  knowledge  that,  viewed 
from  a  social  standpoint  the  negro  race  is  in 
mind  and  morals  inferior  to  the  Caucasian. 
The  record  of  each  from  the  dawn  of  historic 
time  denies  equality.  This  fact  was  recog- 
nized by  two  of  the  leaders  on  opposite  sides 
of  the  question  of  slavery,  Abraham  Lincoln 
and  A.  H.  Stephens.  The  former  on  numer- 
ous occasions  declared  that  it  was  no  part 
of  the  proposition  even  of  the  Abolitionists  to 
attempt  to  establish  a  condition  of  social 
equality  between  an  inferior  and  superior 
race;  and  Alexander  H.  Stephens  declared 
that  the  Southern  Confederacy  was  based 
upon  the  acknowledged  superiority  of  the 
Caucasian  race  over  the  negro.  The  dlstine- 
tion  and  inequality  is  recognized  in  Holy 
Writ 

We  are  not  compelled  to  plant  our  decision 
on  the  ground  of  inequality  or  inferiority. 
We  take  judicial  notice  of  an  Intrinsic  differ- 
ence between  the  t\v'o  races.  Certainly,  If  a 
court  can  take  judicial  notice  of  near  a  thous- 
and things,  some  even  of  slight  importance, 
which  have  been  judicially  recognized  without 
proof,  this  court  may  be  presumed  to  observe 
that  there  is  a  marked  difference  between  a 
Caucasian  and  an  African.  Notice  of  this  dif- 
ference does  not  imply  legal  discrimination 
against  either,  and  for  that  reason  cannot,  in 
any  sense,  Impugn  or  oppose  the  fourteenth 
and  fifteenth  amendments  to  the  Constitution 
of  the  United  States  or  the  Constitution  of 
our  own  state.  Our  Constitution  (article  1, 
§  1,  par.  18)  declares  that  the  social  status 
of  the  citizen  shall  never  be  the  subject-mat- 
ter of  legislation.  It  has  been  said  that  this 
language  was  used  for  the  express  purpose  of 
leaving  the  social  status  open  to  judicial  de- 
termination. We,  however,  shall  not  take 
any  such  fanciful  position;  for  it  cannot 
properly  be  said  that  that  which  cannot  be 


902 


68  SOUTHEASTERN  BBPOBTBB. 


(6a. 


the  subject-matter  of  legislation  can  be  Jn- 
dicially  administered.  This,  however,  does 
not  affect  the  subject  of  Judicial  notice  of 
matters  of  history,  common  knowledge,  etc. 
The  sounder  view  is  that  neither  Legislatures 
nor  courts  shall  grade  the  citizen  according  to 
his  social  Eitatus,  and  yet  that  the  conrts  can 
and  must  know  and  notice  the  meaning  of 
words  of  opprobrium,  as  well  as  the  connection 
In  which  these  words  are  used.  For  Instance, 
shortly  after  the  Revolution,  no  greater  term 
of  opprobrium  could  be  applied  to  an  Amer- 
ican citizen  than  to  be  called  a  **Hessian"  or 
a  'Tory,"  while,  of  codrse.  It  would  have 
been  no  Insult  to  apply  the  term  "Hessian"  to 
a  native  of  the  duchy  of  Hesse,  and  the  word 
^Tory"  was  deemed  In  Old  England  a  syno- 
nym of  loyalty  and  patriotism.  We  might 
greatly  lengthen  the  list,  by  adding  various 
terms,  such  as  "carpet-bagger,"  "scalawag," 
etc.,  where  words  ordinarily  Innocent  may  be 
Insulting,  dependent  upon  the  circumstances 
of  their  use. 

An  insult  or  a  slander  may  consist  in  the 
imputing  of  crime.  But  an  insult  does  not 
necessarily  consist  in  the  use  of  language 
imputing  a  crime.  It  more  generally  consists 
in  the  use  of  language  affecting  the  social 
status  and  personal  feelings  or  business  rela- 
tions of  the  person  insulted.  Courts  and  Ju- 
ries are  bound  to  notice  the  intrinsic  differ- 
ence between  whites  and  blacks^  and  the  mix- 
ture of  whites  and  blacks  in  this  country.  As 
said  by  Chief  Justice  Lumpkin,  in  Bryan  v. 
Walton,  14  Ga.  200:  "The  effect  of  manu- 
mission by  the  civil  law  would  have  great 
Influence  in  the  determination  of  a  similar 
question  here,  were  It  not  for  the  difference  In 
color  between  their  slaves  and  ours — a  differ- 
ence deep  and  ineradicable."  The  difference 
in  races  to  which  we  have  adverted  is  recog- 
nized in  this  state  by  the  laws  against  Inter- 
marriage, by  the  laws  for  the  separation  of 
passengers  by  common  carriers,  separate 
schools,  etc  It  is  admitted  by  the  Supreme 
Court  of  the  United  States  in  Plessey  v.  Fer- 
guson, 163  U.  S.  544^  16  Sup.  Ct  1138,  41  L. 
Ed.  256,  where  the  constitutionality  of  a  simi- 
lar  statute  separating  the  races  was  upheld. 
On  page  551  of  163  U.  S.,  page  1143  of  16  Sup. 
Ct,  41  L.  E3d.  256,  the  court  says:  "Legisla- 
tion is  powerless  to  eradicate  racial  instincts, 
or  to  abolish  distinctions  based  upon  physical 
differences ;  and  the  attempt  to  do  so  can  only 
result  In  accentuating  the  difficulties  of  the 
present  situation.  If  the  civil  and  political 
rights  of  both  races  be  equal,  one  cannot  be 
inferior  to  the  other,  civilly  or  politically.  If 
one  race  be  Inferior  to  the  other  socially,  the 
Constitution  of  the  United  States  cannot  put 
them  upon  the  same  plane."  The  same  rec- 
ognition of  the  great  fact  of  distinction  and 
difference  between  races  is  also  accorded  by 
the  Supreme  Court  of  Pennsylvania  in  the 
very  forceful  opinion  In  the  case  of  West 
Chester  &  Philadelphia  R.  R.  Co.  v.  Miles, 
55  Pa.  209,  d3  Am.  Dec.  744.  See,  also.  State 
V.  Gibson,  86  Ind.  389,  10  Am.  Dec  42. 


Taking  bito  consideration,  then,  the  differ- 
ence in  color,  if  nothing  else,  and  bearing  in 
mind  that  a  little  more  than  40  years  ago 
the  black  race  were  slaves,  without  civil 
standing  or  social  or  political  rights,  and 
keeping  in  view  the  further  fact  that  a  pure 
black  man  cannot  be  mistaken  for  a  white 
man,  and  the  fact  that  intermarriage  be- 
twe^i  the  races  has  been  continuously  for- 
bidden in  this  state,  to  charge  a  white  man, 
even  though  of  dark  iskin,  with  being  a  col- 
ored man,  or  a  colored  man,  even  though  of 
fair  skin,  with  being  a  white  man,  is  to  im- 
pute the  odium  of  ill^tlmacy.  Under  the 
decisions  of  this  state  it  cannot  be  questioned 
that  to  make  such  a  charge,  either  directly 
or  by  Intimation  easily  understood  by  the 
bystanders,  would  be  an  aggravated  insult; 
and  if  a  servant,  charged  with  the  duty  of 
separating  the  passengers,  heedlessly,  eren 
though  unintentionally,  without  the  exercise 
of  the  proper  degree  of  diligence,  made  a 
mistake,  the  company  would  be  liable  for  his 
omission  of  that  proper  care  for  the  protec- 
tion of  the  passenger  for  which  the  carrier 
is  bound.  Furthermore,  section  528,  Pen. 
Code  1895,  makes  any  passenger  remaining 
in  any  car  or  compartment  or  seat  other  than 
that  to  which  he  may  have  been  assigned, 
guilty  of  a  misdemeanor,  and  where  the  as- 
signment and  seats  are  well  known,  to  false- 
ly charge  a  passenger  with  occupying  a  seat 
not  assigned  to  his  race,  is  to  charge  him 
either  with  attempting  to  commit  a  misde- 
meanor or  of  being  actually  guilty  thereof. 
In  any  view  this  would  be  actionable.  If 
the  difference  in  race,  referred  to  by  Chief 
Justice  Brown  in  Scott  v.  State,  39  Ga.  323, 
exists,  as  it  undeniably  does,  then  to  wrong- 
fully, though  unintentionally,  accuse  a  white 
man  with  being  of  negro  descent,  and  of  try- 
ing to  put  himself  in  that  portion  of  the  car 
where  by  law  he  is  forbidden,  thus  Illegally 
causing  mortification  and  pain,  creates  an  In- 
jury for  which  the  law  allows  reparation. 
The  good  faith  of  the  conductor^— his  lack  of 
intention  to  wound— -may  lessen  and  greatly 
mitigate  the  amount  of  the  damages;  but  it 
cannot  altogether  defeat  a  recovery,  and  for 
this  reason  we  think  the  court  erred  in  sus- 
taining the  general  demurrer  and  dismissing 
the  case. 

In  the  case  above  cited.  Chief  Justice 
Brown,  delivering  the  ophiion  of  the  court, 
saya:  *'The  Code  of  Georgia,  as  adopted  by 
the  new  Constitution,  forever  prohibits  the 
marriage  relation  between  the  two  races 
and  declares  all  such  marriages  null  and  void. 
With  the  policy  of  this  law  we  have  nothing 
to  do.  It  is  our  duty  to  declare  what  the 
law  is;  not  to  make  the  law.  For  myself, 
however,  I  do  not  hesitate  to  say  that  it  was 
dictated  by  wise  statesmanship  and  has  a 
broad  and  solid  foundation .  in  enlightened 
policy,  sustained  by  sound  reason  and  com- 
mon sense.  The  amalgamation  of  the  races 
is  not  only  unnatural,  but  It  is  also  pro- 
ductive  of   deplorable   results.     Our   dally 
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observfttton  shows  ns  that  the  oCFspring  of 
theso  unnatural  connections  are  generally 
sickly  and  effeminate,  find  that  they  are  Infe- 
rior In  physical  development  and  strength  to 
the  full  blood  of  either  race.  It  is  sometimes 
urged  that  such  marriages  should  be  encour* 
aged,  for  the  purpose  of  elevating  the  inferior 
race  to  the  position  of  the  superior ;  but  they 
brlDg  down  the  superior  to  that  of  the  infe- 
rior. They  are  productive  of  evil,  and  evil 
only,  without  any  corresponding  good.  But 
government  has  no  power  to  regulate  social 
status.  Before  the  law,  the  Code  of  Georgia 
makes  all  citizens  equal,  without  regard  to 
race  or  color.  But  it  does  not  create,  nor 
does  any  law  of  any  state  attempt  to  en- 
force, moral  or  social  equality  between  dif- 
ferent races  or  citizens  of  the  United  States. 
Such  equality  does  not  in  fact  exist,  and 
never  can.  The  God  of  nature  made  it  other- 
wise, and  no  human  law  can  produce  it,  and 
no  tribunal  enforce  it  •  •  •  While  the 
great  mass  of  the  conquering  people  of  the 
states  which  adhered  to  the  Union  during  the 
late  civil  strife  have  claimed  the  right  to  dic- 
tate the  terms  of  settlement,  and  have  maln« 
tained  in  power  those  who  demand  that  the 
people  of  the  states  lately  in  rebellion  shall 
accord  to  the  colored  race  equality  of  civil 
rights,  they  have  neither  required  of  us  the 
practice  of  miscegenation,  nor  have  they 
claimed  for  the  colored  people  social  equality 
with  the  white  race.  The  fortunes  of  war  have 
compelled  us  to  yield  to  the  freedman  the 
legal  rights  above  mentioned;  but  we  have 
never  authorized  or  legalized  the  marriage 
relation  between  the  races,  nor  have  we  en- 
acted laws  regulating  the  social  status,  so  as 
to  compel  our  i)eople  to  meet  the  colored  peo- 
ple on  terms  of  social  equality.  Such  a  state 
of  things  could  never  be  desired  by  the 
thoughtful  and  reflecting  portion  of  either 
race.  It  could  never  promote  peace,  quiet, 
or  social  order  in  any  state  or  community. 
No  such  laws  are  of  force  in  any  Northern 
state,  so  far  as  I  know,  and  it  is  supposed 
no  considerable  part  of  the  people  of  any 
state  desires  to  see  them  enacted.** 

We  cannot  shut  our  eyes  to  the  fact  that 
there  is  a  universally  recognized  distinction 
between  the  races.  The  situation  which  con- 
fronts ns  In  the  present  case  is  the  relation 
occupied  by  three  classes  of  people  in  this 
state — ^whites,  blacks,  and  a  mixed  breed,  re- 
sulting from  unlawful  relations  between  the 
two.  The  charge  made  by  the  conduct  of  the 
street  car  conductor  cannot  be  construed  as 
being  that  plaintiff  was  a  full-blooded  negro, 
but  that  he  had  enough  negro  blood  to  be 
classified  with  that  race,  or  else  that  he  was 
a  white  man  degraded  <as  the  conductor  him- 
self assumed)  by  having  associated  with  ne- 
^oes,  or  thai  having  negro  blood  in  his  veins, 
he  was  attempting  to  violate  the  law  by  put- 
ting himself  in  that  portion  of  the  car  assign- 
ed to  whites.  In  Bryan  ▼•  Walton,  supra. 
Chief  Justice  Lumpkin  says,  on  page  202: 
''Our  ancestors  settled  this  state  as  a  prov- 


ince as  a  community  of  white  men  •  •  * 
possessing  an  equality  of  rights  and  priv- 
ileges. The  blacks  were  introduced  into  iU 
a  race  of  slaves.  The  prejudice,  if  it  can 
be  called  so,  of  caste,  is  unconquerable.  It 
was  so  at  the  beginning.  It  has  come  down 
to  our  day.  The  suspicion  of  taint  sinks  the 
subject  of  it  below  the  common  level."  And 
on  page  205  he  says:  **In  no  part  of  this 
country,  whether  North  or  South,  East  or 
West,  does  the  free  negro  stand  erect  and 
on  a  platform  of  equalify  with  the  white 
man."  In  Flood  v.  News  &  Courier  Company, 
71  S.  C.  112,  60  S.  E.  637,  the  Supreme  Court 
of  South  Carolina  held  that  to  publish  in 
a  newspaper  of  a  white  man  that  he  is  color- 
ed is  libelous  per  se,  and  cites  numerous  au- 
thorities to  sustain  its  position.  To  the  same 
effect  was  the  decision  of  the  Supreme  Court 
of  Louisiana  in  Upton  v.  Times-Democrat 
Pub.  Co.,  104  La.  141,  28  South.  970;  and  in 
Southern  Ry.  v.  Thurman,  28  Ky.  Law  Rep. 
699,  90  S.  W.  240,  2  L.  R.  A.  (N.  S.)  1108, 
the  Court  of  Appeals  of  Kentucky  held  that 
a  cause  of  action  was  set  out 

If,  as  we  hold,  to  ckll  a  white  man  a  ne- 
gro, or  to  intimate  that  he  is  of  African  de- 
scent, may  be  an  Insult — end  we  think  that 
under  the  circumstances  detailed  in  plaintiff's 
petition  the  Jury  might  consider  it  insulting 
for  either  of  three  intimations  which  might 
arise — then  the  demurrer  should  have  been 
overruled.  This  case  is  practically  Identical 
in  principle  with  that  of  Davis  v.  Tacoma  Ry. 
&  Power  Co.,  85  Wash.  203,  77  Pac.  209,  66 
L.  R.  A.  802,  and  Gillespie  v.  Brooklyn 
Heights  Co.,  178  N.  T.  347,  70  N.  E.  857,  66 
L.  R.  A.  618,  102  Am.  St  Rep.  503.  In  the 
latter  case  Judge  Martin,  delivering  the  opin- 
ion of  the  court,  says:  ''The  relation  be- 
tween the  carrier  and  its  passenger  is  more 
than  a  mere  contract  relation,  as  it  may  ex- 
ist in  the  absence  of  any  contract  whatever. 
Any  person  rightfully  on  the  car's  of  a  rail- 
road company  is  entitled  to  protection  by  the 
carrier,  and  any  breach  of  its  duty  in  that  re- 
spect is  in  the  nature  of  a  tort,  and  recovery 
may  be  had  in  an  action  of  tort,  as  well  as 
for  the  breac)i  of  the  contract."  And,  quot- 
ing from  Booth  on  Street  Railways,  §  372, 
the  court  proceeds:  '**No  matter  what  the 
motive  is  which  Incites  the  servant  to  com- 
mit an  improper  act  towards  the  passenger 
during  the  existence  of  the  relation,  the  mas- 
ter is  liable  for  the  act  and  its  natural  and 
legitimate  consequences.'  Hence  It  is  respon- 
sible for  the  insulting  conduct  of  its  serv- 
ants which  stops  short  of  actual  violence." 
In  the  Gillespie  Case  are  very  numerous  cita- 
tions, exhaustively  treating  the  subject  and 
establishing  beyond  any  controversy  that  a 
common  carrier  is  liable  for  any  injury  re- 
sulting from  the  use  of  language  insulting, 
abusive,  or  defamatory  by  one  of  its  servants 
towards  a  passenger  wtiile  in  the  exercise  of 
his  duty. 

Judgment  reversed. 
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HILL,  a  J.,  and  POWELL,  J.  (concurring). 
Ab  stated  in  the  third  headnote,  we  thinlL 
(while  Judge  RUSSELL  does  not)  that  if  the 
conductor,  In  the  exercise  of  his  duties  in 
the  dual  capacity  of  police  officer  and  agent 
of  the  company,  in  attempting  to  enforce  sec- 
tion 527  of  the  Penal  Ck>de  of  1895,  used  ex- 
traordinary diligence — ^that  is  to  say,  extreme 
care  and  caution — to  prevent  mistaking  a 
white  man  for  a  negro,  or  vice  versa,  and 
such  a  mistalce  nevertheless  results,  the  car- 
rier would  not  be  liable.  We  concede  that 
in  taking  this  position  we  are  somewhat  at 
variance  with  what  was  said  by  the  Supreme 
Ck)urt  in  the  second  division  of  the  opinion 
in  the  case  of  Seaboard  Air  Line  Railway  v. 
O'Quinn,  124  Ga,  359,  52  S.  E.  427,  2  L.  R. 
A.  (N.  S.)  472,  where  a  cnarge  substantially 
embodying  this  proposition  in  a  case  standing 
upon  a  somewhat  similar  basis  was  disap- 
proved. Still  it  will  be  seen  that  so  much  of 
the  decision  as  asserts  that  this  charge  was 
error  was  obiter,  since  the  court  held  that 
such  a  charge  was  more  favorable  to  the 
complaining  party  than  otherwise,  and  that 
the  exception,  therefore,  could  not  be  consid- 
ered. Our  idea  of  the  matter  is  this:  The 
carrier  is  charged  by  the  statute  with  the 
absolute  duty  of  separating  the  races,  and 
is  likewise  charged  with  the  duty  to  use  ex- 
treme care  and  caution  to  protect  its  passen- 
gers from  insult  In  performing  the  first 
duty,  he  must  necessarily  use  his  Judgment 
to  determine  whether  the  passenger  is  a  white 
man  or  a  negro ;  and,  to  the  end  that  no  mis- 
take shall  be  made  to  the  insult  of  the  pas- 
senger, he  must  perform  this  duty  with  ex- 
treme care  and  caution,  and  if  still,  after  all, 
a  mistake  is  made,  and  a  passenger  Is  in- 
sulted, and  consequently  injured,  the  injury 
is  danmum  absque  injuria. 


(2  Oa.  App.  5U) 

CENTRAL  OF  GEORGIA  RT.  CO.  v.  AU- 
GUSTA BROKERAGE  CO.  (No.  58.) 

(Court  of  Appeals  of  Georgia.    Oct.  8,  1907.) 

1.  Wbit  of  Ebror— Habmless  Bbbob. 

A  verdict  will  not  be  set  aside  for  an  error 
in  the  admlBsion  of  evidence,  when  the  same  re- 
sult should  have  been  reached,  had  such  evidence 
been  repelled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  4153.J 

2.  New  Trial— Remarks  of  Coubt. 

An  intimation  of  opinion  by  a  trial  Judge 
that  an  issuable  fact  has  been  proved  requires 
the  grant  of  a  new  trial. 

3.  Writ  of  Error— Law  of  Case. 

The  decision  of  the  Supreme  Court  in  Cen- 
tral of  Ga.  Ry.  Co.  v.  Augusta  Brolcerage  Co., 
122  Ga.  646,  50  S.  E.  473,  69  L.  R.  A.  119,  is 
controlling  as  to  the  principles  therein  an- 
nounced, and  is  the  final  law  of  this  case.  The 
charge  of  the  trial  judge,  in  several  portions,  be- 
ing in  conflict  therewith,  a  new  trial  necessarily 
results. 

[Ed.  Note.— For  cases  in  point,  see  Ceot.  Dig. 
vol.  Z,  Appeal  and  Error,  f  466L] 


(Syllabus  by  the  CoorL) 


Error  from  City  Court  of  Richmond  Coun- 
ty;  W.  F.  Eve,  Judge. 

Action  by  the  Augusta  Brokerage  Com« 
pany  against  the  Central  of  Georgia  Rail- 
way  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Lawton  &  Cunningham  and  J.  C.  O.  Black, 
for  plaintiff  in  error.  Wm.  H.  Fleming,  for 
defendant  in  error. 

RUSSELL,  J.  After  a  very  painstaking 
consideration  of  the  record  and  of  the  very 
exhaustive  briefs  of  the  counsel  in  this  case, 
we  feel  obliged  to  reverse  the  Judgment  of 
the  lower  court  refusing  a  new  trial.  View- 
ing the  countenance  of  the  case  as  deline- 
ated by  the  evidence,  we  were  inclined  to  the 
opinion  that  the  plaintiff  was  entitled  to  the 
recovery  awarded  by  the  Jury,  for  the  record 
presented  such  an  instance  of  discrimina- 
tory partiality  on  the  part  of  the  Central 
of  Georgia  Railway  Company  as,  in  our 
individual  opinion,  calls  Justly  for  the  ap- 
plication of  punitive  and  exemplary  dam- 
ages; but  the  controlling  questions  of  law 
have  already  been  decided  adversely  to  the 
contentions  of  the  defendant  in  error,  and 
that  decision  is  the  law  of  the  case.  Central 
of  Ga.  Ry.  Co.  v.  Augusta  Brokerage  Com- 
pany, 122  Ga.  646,  50  S.  E.  473,  69  L.  R.  A. 
119.  The  decision  in  that  case  relieves  us 
of  great  responsibility  and  leaves  but  little 
for  our  decision. 

The  errors  complained  of  in  the  numerous 
grounds  in  the  motion  for  new  trial  may  be 
divided  into  three  classes:  (1)  Exceptions 
taken  to  certain  portions  of  the  charge  and 
refusals  to  charge.  (2)  Complaints  of  viola- 
tion of  section  4334  of  the  Civil  Code  of 
1895.  (3)  Error  in  the  admhs3ion  of  certaUi 
evidence.  We  shall  consider  these  in  reverse 
order. 

In  the  light  of  the  evidence  adduced,  were 
the  complaint  as  to  the  admission  of  Mr. 
Daniers  evidence  the  only  error,  we  would 
have  no  hesitation  in  ruling  that  the  ver- 
dict of  the  Jury  was  right,  and  that  the 
error  in  the  admission  of  testimony  was 
immaterial. 

Though  the  grant  of  a  new  trial  because  of 
the  expression  of  an  opinion  on  the  part  of  a 
Judge  is  mandatory,  the  exceptions  taken  to 
the  charge  upon  this  ground,  with  one  ex- 
ception, are  eliminated  when  the  charge  is 
considered  as  a  whole.  As  well  argued  by 
counsel  for  defendant  in  error,  the  evil  to 
be  avoided  was  the  danger  of  the  Judge  in- 
fluencing the  Jury;  and,  while  in  some  por- 
tions of  the  charge  it  may  at  first  sight 
appear  that  the  Judge  intimated  an  opinion, 
a  second  reading  dispels  the  impression  bj 
showing  that  the  opposite  contention  was  im- 
mediately presented  to  the  Jury,  and  that 
they  were  told  that  they  were  the  exclusive 
Judges  of  the  facts. 

In  the  eighth  ground  of  the  motion  for 
new  trial  it  is  insisted  that  the  court  erred 
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In  charging  the  jury  as  fdlowa:  **Jt  you 
find  It  was  willful,  the^  would  be  entitled 
to  exemplary  damages;  and  in  considering 
that  you  consider  all  the  aggravating  cir- 
cumstances surrounding  the  violation  of  the 
rule,  and  coQnected  with  and  incident  to  it, 
and  the  intent  and  purpose  of  the  parties  in 
violating  the  rule,  as  shown  by  the  evidence." 
This  was  error,  because  it  assumed  that  the 
rule  had  been  violated  and  that  aggravating 
circumstances  had  been  shown.  The  very 
able  counsel  for  diefendant  in  error  insists 
that  the  complaint  of  error  is  not  well 
founded,  because  the  language  used  by  the 
judge  was  no  invasion  of  the  province  of 
the  jury,  and  also  because  other  portions  of 
the  charge  clearly  and  distinctly  left  it  for 
the  Jury  to  decide  whether  there  were  ag- 
gravating circumstances  or  not  We  have 
such  high  regard  for  the  legal  ability  of  our 
brother,  and  he  has  pressed  the  point  with 
such  earnestness,  that  we  have  only  reach- 
ed a  decision  after  full  investigation  and 
mature  deliberation. 

Under  the  provisions  of  the  Code  of  18d5 
embodied  in  section  4334,  as  construed  by 
our  Supreme  Court,  the  error  arising  from 
the  expression  of  opinion  as  to  the  evidence 
on  the  part  of  the  trial  judge  can  hardly  be 
cured  by  subsequent  proper  instructions  up- 
on the  same  subject,  and  it  is  doubtful  if 
the  injurious  eCFect  can  be  removed  even  by 
explicit  reference  to  the  Intimation  or  ex- 
pression of  opinion  and  unequivocal  and  pub- 
lic withdrawal  thereof.  In  Robinson  v. 
Schly,  6  Ga.  525,  It  was  said  that  ''the  books 
abound  with  authority  to  show  that,  if  the 
instructions  of  the  court  assume  or  presup- 
pose a  fact  proper  for  the  decision  of  the 
jury,  it  is  error,  and  a  new  trial  will  there- 
fore be  granted.*'  And  in  Headman  t.  Rose, 
68  Ga.  466,  it  was  held  that  the  court  has 
no  discretion,  but  is  bound  to  reverse  the 
judgment  in  case  of  such  error.  It  has  been 
held  that  whether  the  expression  or  intima- 
tion of  an  opinion  was  supported  by  the 
evidence  or  not,  and  whether  in  fact  it  was 
injurious  to  the  party  or  not,  and  even  though 
it  was  wholly  unintended,  and  though  the 
verdict  be  what  it  ought  to  be,  the  result 
Is  the  SUme.  Phillips  v.  Williams,  89  Ga. 
603;  Bohler  V.  Owens,  60  Ga.  186;  Sander^ 
V.  Nicolson,  101  Ga.  739,  28  S.  B.  976;  Disha- 
roon  V.  State,  95  Ga.  352,  853,  22  S.  B.  698. 

In  our  opinion  the  language  excepted  to 
in  the  eighth  ground  of  the  motion  conveys 
an  intimation  that  there  had  been  both  a 
violation  of  the  rule  and  that  it  was  at- 
tended with  circumstances  of  aggravation. 
So  that  whatever  may  have  been  the  charge 
of  the  court  thereafter,  and  even  though  the 
jury  may  have  been  correctly  instructed,  the 
effect  was  to  confuse  the  jury.  Under  such 
conditions  it  would  be  impossible  for  them 
to  regard  the  instructions  of  the  court  and 
at  the  same  time  render  an  intelligent  ver- 
dict Ga.  R.  R.  Co.  V.  Hicks,  95  Ga.  305,  22 
8.  B.  618.    See,  also,  Whitley  v.  State,  88 


Ga.  50-73;  Savannah,  Florida  &  Western  Ry. 
Co.  V.  Hatcher,  118  Ga.  273,  45  S.  E.  239; 
Morrison  v.  Dickey,  119  Ga.  698  (2),  701,  46 
B.  E.  863;  Jenkins  v.  State,  123  Ga.  530,  51 
S.  E.  598,  et  seq.  We  might  personally  agree 
with  the  reasoning  of  the  court  in  Davis  v. 
State,  61  Neb.  301,  70  N.  W.  984,  cited  by 
counsel  for  defendant  in  error,  or  concur  in 
counsel's  argument  as  to  a  proper  construc- 
tion of  section  4334;  but  we  are  bound  by  the 
prior  adjudication  in  this  state. 

As  to  the  errors  assigned  as  to  the  charge, 
regardless  of  our  personal  view,  we  are  not 
permitted  to  hold  but  one  opinion.  The  con- 
stitutional amendment  creating  this  court 
bound  us  by  the  decisions  of  the  Supreme 
Court  This  case  has  twice  appeared  in  that 
tribunal,  and  the  law  of  the  case  has  been 
fully  expounded  by  what  is  to  us  binding 
authority.  In  Central  of  Ga.  Ry.  Co.  v,  Au- 
gusta Brokerage  Co.,  122  Ga.  646,  50  S.  E 
473,  69  L.  R.  A.  119,  the  essential  principles 
which  control  the  legal  aspect  of  the  case 
are  decided.  The  charge  of  the  learned  trial 
judge  in  several  of  the  extracts  to  which  ex- 
ception is  taken  is  diametrically  opposed  to 
the  adjudication  of  the  Supreme  Court  The 
theory  of  the  charge  and  of  the  decision  of 
the  Supreme  Court  are  wholly  In  conflict 

In  the  case  of  Central  of  Ga.  Ry.  Co.  v. 
Augusta  Brokerage  Company,  supra,  the  Su- 
preme Court  held  that  "as  to  issuing  through 
bills  of  lading  or  furnishing  its  cars  to 
connecting  carriers,  in  order  that  shipments 
may  be  carried  to  ultimate  destination  with- 
out reloading  at  terminal  points,  a  carrier 
may  discriminate  against  cotton  seed,  pro- 
vided all  shippers  of  that  commodity  are 
treated  alike.  •  •  •  That  such  discrimina- 
tion is  dictated  by  the  business  interests 
of  the  carrier,  and  really  affects  but  a  single 
shipper,  because  he  is  the  only  person  at  a 
terminal  point  who  is  engaged  in  shipping 
cotton  seed  out  of  the  state,  cannot  alter  the 
matter."  The  plaintiff  proved  the  discrim- 
ination, but  he  did  not  prove  that  any  com- 
modity was  discriminated  against  except 
cotton  seed.  He  proved  that  the  discrimina- 
tion was  dictated  alone  by  the  selfish  in- 
terest of  the  carrier;  but  as  the  evidence 
shows  no  one  else  who  vras  affected  save 
Itself,  the  discrimination,  no  matter  how  in- 
jurious to  the  plaintiff,  in  the  language  of 
the  Supreme  Court  "cannot  alter  the  matter." 

To  quote  from  the  decision  of  the  Supreme 
Court  for  the  evidence  on  both  trials  appears 
to  have  been  practically  the  same:  "The  situ- 
ation may  thus  be  summarized:  The  oil 
mills  at  Augusta  depended  largely  for  a  sup- 
ply of  cotton  seed  upon  the  territory  through 
which  ran  the  defendant  railway  company's 
line.  They  delivered  to  it  their  manufactured 
products  for  shipment  So  the  railway  com- 
pany got  a  short  haul  on  the  raw  cotton 
seed,  and  also  a  long  haul  on  the  reshipments 
made  over  its  line  of  the  manufactured  prod- 
ucts. It  was  not  to  the  business  interest  of 
the  railroad  company  that  cotton  seed  grown 
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at  local  stations  on  its  Augusta  &  SaTannah 
branch  should  be  shipped  to  oil  mills  located 
In  South  Carolina;  for  none  of  the  manu- 
factured products  could  then  be  secured  for 
reshipment  at  a  high  rate  over  Its  road.  Its 
interest  dictated  that  the  cotton  seed  should 
stop  at  Augusta,  and  be  manufactured  into 
oil  and  by-products  by  the  mills  located  at 
that  point  The  railway  company,  therefore, 
determined  that  it  would  not,  by  yoluntarily 
granting  facilities  to  shippers  which  it  was 
under  no  legal  duty  to  afford,  supply  the 
means  of  diverting  from  its  road  profitable 
shipments  which  it  otherwise  would  receive. 
On  the  other  hand,  the  material  business  in- 
terest of  the  brokerage  company  demanded 
that  it  should  be  granted  such  facilities.  It  was 
a  free  lance,  in  open  competition  with  the  oil, 
mills  of  Augusta  in  the  buying  of  cotton 
seed  at  the  lowest  price  possible,  and  all  the 
seed  purchased  by  it  were  shipped  from  Au- 
gusta over  the  Southern  Railway  to  South 
Carolina  mills.  To  reload  shipments  at  Au- 
gusta for  the  South  Carolina  trip  was  ex- 
pensive. To  get  through  bills  of  lading,  or  to 
secure  the  consent  of  the  defendant  company 
that  its  loaded  cars  be  delivered  to  the  South- 
em  Railway  at  Augusta,  so  that  the  seed 
might  be  carried  to  its  ultimate  destination 
without  reloading, '  would  render  the  busi- 
ness of  the  brokerage  company  profitable, 
and  the  business  of  the  Augusta  oil  mills  less 
remunerative.  Their  interest  and  those  of  the 
defendant  railroad  company  were  coincident 
Its  interest  and  those  of  the  brokerage  com- 
pany conflicted.  The  railway  company  acted 
as  the  average  business  man  would  have  done. 
That  is  all.  In  declining  to  grant  the  priv- 
ileges which  the  brokerage  company  wished 
to  enjoy,  the  railway  company  merely  adopted 
a  policy  which  was  within  its  legal  rights  as 
a  carrier.  State  v.  Railroad  Co.,  104  Ga. 
437,  30  a  E.  891.  That  the  brokerage  com- 
pany may  have  been  the  only  broker  in 
Augusta  or  elsewhere  affected  by  the  policy 
cannot  alter  the  case.  As  a  shipper  it  was 
not  discriminated  against,  though  one  of  the 
commodities  it  handled  was  incidentally." 
It  appears  to  us  that  the  only  effective  way 
to  discriminate  against  a  shipper  is  to  dis- 
criminate against  the  things  he  ships ;  but  we 
are  nevertheless  bound  by  the  decision  of  the 
Supreme  Court  on  the  subject 

The  request  to  charge  set  forth  in  the  ninth 
ground  of  the  motion  should  have  been  grant- 
ed. The  railroad  company  denied  that  there 
was  discrimination  against  the  plaintiff  by 
withholding  from  It  privileges  accorded  to 
other  patrons.  It  was,  therefore,  proper  for 
the  court  to  have  instructed  the  jury  that  the 
plaintiff  could  not  recover  damages  upon  the 
ground  of  discrimination  because  of  the  re- 
fusal of  certain  privileges,  unless  it  appeared 
that  such  privileges  were  granted  to  other 
patrons. 

The  Instruction  complained  of  in  the  sec- 
ond ground  of  the  motion  for  new  trial  is  in 


the  identical  language  held  to  be  error  when 
delivered  on  the  former  trial  of  this  case. 
Central  of  Ga.  Ry.  Oo.  v.  Augusta  Brokerage 
Co.,  122  Ga.  652,  50  S.  E.  473,  69  li.  B.  A.  119. 

The  remaining  ezceptiona  are  fully  treated 
in  the  former  decision  in  this  case  (C^itral 
of  Ga.  Ry.  Co.  v.  Augusta  Brokerage  Co., 
122  Ga.  646,  50  S.  B.  473,  69  L.  R.  A.  119), 
and  any  further  discussion  of  the  principles 
involved  would  be  profitless. 

Judgment  reversed. 

POWELL,  J.,  disqualified. 


(145  N.  C.  U4) 
BAST  CAROLINA  RY.  CO.  v.  MARYLAND 
CASUALTY  CO. 

(Supreme  Court  of  North  Carolina.    Oct.  S» 
1907.) 

INSUSANCB  ^  InDEMNITT  —  CONSTBUOTIOlf      OF 

Contract— ScoPB  of  Liability. 

Under  a  contract  to  indemnify  an  employ- 
er against  liability  for  accidents  to  employ^ 
provided  "this  policy  does  not  cover  loss  for 
liability  for  injuries  as  aforesaid  to,  or  caused 
by,  any  person  unless. his  wages  are  included 
in  the  estimated  wages  named  in  the  schedule," 
the  wages  of  fne  employ^  causing  the  injury,  as 
well  as  those  of  the  employ^  injured,  most  be 
80  included,  to  make  tne  indemnity  company 
liable. 

Appeal  from  Superior  Court,  Edgecombe 
County;    Biggs,  Judga 

Action  by  the  Bast  Carolina  Railway  Com- 
pany against  the  Maryland  Casualty  Com- 
pany. Judgment  for  defendant  Plaintiff  ap- 
peals.   Afiarmed. 

This  action  was  brought  by  the  plaintiff  to 
recover  $1,909,  alleged  to  be  due  on  a  con- 
tract to  indemnify  it  against  liabllily  to  its 
employ^,  which  was  the  amount  theretofore 
adjudged  to  one  J.  G.  Andrews,  an  employ^ 
of  the  plaintiff,  on  account  of  injuries  received 
by  the  negligence  of  Henry  dark  Bridgers, 
another  of  its  employes,  in  a  suit  brought  by 
him  against  the  plaintiff.  The  poUcy  of  the 
defendant  indemnifies  "against  loss  from 
common-law  or  statutory  liability;  for  dam- 
ages on  account  of  bodily  injuries,  fatal  or 
nonfatal,  accidentally  suffered  within  the 
period  of  this  policy  by  any  employi§  or  em- 
ployes of  the  assured,  while  on  duty  at  the 
places  and  in  the  occupations  mentioned  in 
this  application,  in  and  during  the  continu- 
ance of  the  work  described  in  this  applica- 
tion." But  the  liability  is  limited  by  the 
following  clause :  ''This  policy  does  not  cover 
loss  for  liability  for  injuries  as  aforesaid  to, 
or  caused  by,  any  person  unless  his  wages  are 
included  In  the  estimated  wages  named  in  the 
schedule,  and  he  is  on  duty  at  the  time  of 
the  accident  in  an  occupation  hereinafter 
described  at  the  place  or  places  mentioned  in 
the  schedule."  It  appeared  that  Andrews' 
compensation  as  an  employ^  of  the  plaintiff 
was  included  in  the  estimated  wages  named  in 
the  schedule  which  is  a  part  of  the  p<rilcy, 
while  Bridgers'  were  not  so  Included.    Issues 
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were  sabmltted  to  the  jury  and  answered  1^ 
consent,  as  follows :  '*(!)  Was  J.  O.  Andrews, 
at  the  time  of  the  injuries  for  which  he  oh- 
tained  the  Judgment  in  controversy*  an  em- 
pioy6  of  the  plaintlCF,  and  was  he  on  the  pay 
roll  and  his  wages  included  in  the  estimated 
wages  named  in  the  schedule?  Yes.  (2)  Were 
the  injuries  to  J.  G.  Andrews  for  which  the 
Judgment  was  obtained  caused  by  an  employ^ 
of  the  plaintiff,  and,  if  so,  who?  Yes,  Henry 
Clark  Bridgers,  who  was  at  the  time  running 
as  engineman,  and  who  held  the  office  of  pres- 
ident and  general  manager.  (3)  Were  the 
wages  of  such  employ^  included  in  the  es- 
timated wages  named  in  the  schedule?  No.** 
The  court  was  of  the  opinion  that,  upon  the 
verdict,  the  defendant  was  not  liable  to  the 
plaintiff  upon  the  contract,  and  so  adjudged. 
The  plaintiff  thereupon  appealed. 

John  L.  Bridgers,  for  appellant.  Jacob  Batr 
tie,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  policy  upon  which  this  suit  was 
brought  Is  most  clearly  restricted  to  cases 
where  the  injury  results  to  an  employ^  of 
the  insured  from  the  negligence  of  some  other 
employ^,  whose  wages  were  on  the  pay  roll 
of  the  company  and  included  or  considered  in 
the  estimate  upon  which  the  premium  was 
computed.  Parties  who  are  sui  Juris  must 
be  permitted  to  make  contracts  for  them- 
selves, and  the  court,  in  the  absence  of  any 
equitable  element  invoking  its  protection  in 
favor  of  one  or  the  other  of  the  parties,  must 
take  the  contract  as  it  finds  it  and  so  con- 
strue it  It  is  true  that,  in  passing  upon 
contracts  of  insurance  or  indemnity  like,  the 
one  now  in  hand,  the  courts  have  adopted 
certain  canons  of  interpretation,  one  of 
which  is  that  the  contract  will  be  liberally 
construed  in  favor  of  the  assured,  so  as  not 
to  defeat,  without  a  clear  necessity,  his  claim 
for  indemnity.  When  doubt  arises  by  reason 
of  the  language  employed  to  express  the 
agreement,  so  that  it  admits  of  two  interpreta- 
tions, the  courts,  as  a  general  rule,  adopt 
that  one  which,  without  any  violence  to  the 
words  selected  by  the  parties,  will  sanction 
the  claim  and  cover  the  loss.  Goodwin  v. 
Assur.  Society,  97  Iowa,  226,  66  N.  W.  16T, 
32  L.  R.  A.  473,  59  Am.  St  Rep.  411 ;  Ken- 
drick  V.  Ins.  Co..  124  N.  C.  315,  32  S.  B. 
728,  70  Am.  St  Rep.  592.  The  leading  idea 
which  controls  in  such  cases  was  well  stated 
by  Judge  Douglas  in  Grabbs  v.  Ins.  Co.,  125 
N.  C.  399,  34  S.  E.  606:  ''The  extraordinary 
development  of  insurance  and  its  necessary 
adaptation  to  the  varying  and  complicated 
business  relations  of  a  progressive  age  tax  the 
utmost  ability  of  the  courts.  But  while  dif- 
ferent conditions  may  require  the  application 
of  different  rules,  one  great  principle  must 
always  be  kept  in  view,  and  that  is  the  ulti- 
mate object  of  all  Insurance.  While  we 
should  protect  the  companies  against  all  un- 
just claims,  and  enforce  all  reasonable  regula- 


tions necessary  for  their  protection,  we  must' 
not  forget  that  the  primary  object  of  all  In- 
surance is  to  insure.  We  cannot  permit  Insur- 
ance companies  by  unreasonable  stipulations 
to  evade  the  payment  of  such  indemnity  when 
justly  due,  and  thus  defeat  the  very  object 
of  their  existence."  And  so,  in  Bank  v.  Fid. 
&  Dep.  Co.,  128  N.  C.  371,  38  8.  B.  909,  the 
same  learned  Judge  tersely  restated  the  rule : 
"The  object  of  an  indemnifying  bond  is  to 
indemnify ;  and  if  it  fails  to  do  this,  either 
directly  or  indirectly,  it  fails  to  accomplish 
its  primary  purpose,  and  becomes  worse  than 
useless.  It  is  worthless  as  an  actual  security, 
and  misleading  as  a  pretended  one."  The  Su- 
preme Court  of  the  United  States  is  equally 
explicit:  "If,  looking  at  its  provisions,  the 
bond  Is  fairly  and  reasonably  susceptible  of 
two  constructions,  one  favorable  to  the  bank, 
and  the  other  favorable  to  the  surety  com- 
pany, the  former,  If  consistent  with  the  ob- 
jects for  which  the  bond  was  given,  must  be 
adopted,  and  this  for  the  reason  that  the 
instrument,  which  the  court  is  invited  to  in- 
terpret was  drawn  by  the  attorneys,  officers, 
or  agents  of  the  surety  company.  This  is 
a  well-established  rule  in  the  law  of  insur- 
ance." Am.  &  Surety  Co.  v.  Pauly,  170  U. 
S.  144,  18  Sup.  Ct  556,  42  L.  Ed.  977.  In 
Bray  v.  Ins.  Co.,  139  N.  C.  393,  in  considering 
the  same  principle  of  construction,  where  the 
meaning  of  any  provision  or  of  the  entire 
policy  is  uncertain,  we  held  that  the  inter- 
pretation should  be  such  as  to  favor  the 
plaintiff,  or  party  insured  or  indemnified,  as- 
signing, as  one  all-sufficient  reason  for  this 
view  of  the  matter,  "that  the  company  has 
had  the  time  and  the  opportunity,  with  a 
view  to  its  own  interest,  to  make  clear  its  ■ 
meaning,  by  selecting  with  care*  and  pre- 
cision language  fit  to  convey  it;  and  if  it  has 
failed  to  do  so  the  consequences  of  failure 
should  not  even  be  shared  by  the  assured, 
so  as  to  deprive  him  of  the  benefit  of  the  con- 
tract, as  one  of  indemnity  for  his  loss." 
Probably  the  most  important  general  rule 
guiding  courts  in  the  construction  of  insur- 
ance policies  is  that  all  doubt  or  uncertainty, 
as  to  the  meaning  of  the  contract  shall  be 
resolved  in  favor  of  the  insured.  Vance  on 
Insurance,  p.  592.  The  latter  author  also 
says:  "This  rule,  it  is  well  settled,  applies 
in  full  force  to  those  contracts  of  &^)ecial  in- 
surance which,  unfortunately  for  both  in- 
surers and  insured,  are  often  filled  with 
numerous  conditions,  the  legal  significance 
and  economic  purpose  of  which  are  alike  un- 
certain." Jones  V.  Casualty  Co.,  140  N.  C. 
264,  52  S.  B.  578,  5  L.  B.  A.  (N.  S.)  932,  111 
Am.  St  Rep.  843 ;  Bank  v.  Ins.  Co.,  95  U.  S. 
673,  24  L.  Ed.  563 ;  Lumber  Co.  v.  Fid.  &  Cas. 
Co.,  63  Minn.  286,  65  N.  W.  353,  30  L.  R.  A. 
691 ;  Fenton  v.  Fid.  &  Cas.  Co.,  36  Or.  283,  56 
Pac  1096,  48  L.  R.  A.  770.  This  court  has  dis- 
tinctly declared  that  if  a  contract  of  insur- 
ance is  reasonably  susceptible  of  two  con- 
structions, the  uniform  rule  in  all  courts 
is  to  adopt  that  which  is  most  favorable  to 
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stated  facta,  and  found,  aa  a  conclusion  of 
law,  that  tbe  bank  had  a  lien  for  the  bal- 
ance of  the  notes  held  by  It  on  the  dry  kiln 
and  consequently  on  the  fund  In  court  The 
court,  upon  exceptions  by  the  receiver,  con- 
firmed the  report,  and  gave  Judgment  for 
the  amount  due  on  the  notes,  and  the  re- 
ceiver appealed. 

Meares  &  Buark,  foe  appellant  Ayoock 
ft  Daniels,  for  appellees. 

WALKER,  J.  (after  staUng  the  facts  as 
above).  It  cannot  be  well  denied  that,  un- 
der the  prior  decisions  of  ttiis  court,  the 
transaction  between  the  Acme  Machine 
Works  and  the  Auburn  Lumber  Company 
constitutes  a  conditional  sale  of  the  property 
described  In  their  contract  The  agreement 
was  that  the  former  should  sell,  and  the  lat- 
ter should  buy,  the  machinery  and  other 
property,  to  be  delivered  at  once  for  the  stip- 
ulated price.  A  part  of  the  purchase  money 
was  paid  In  cash,  and  for  the  remainder  the 
lumber  company  executed  its  notes,  by  which 
it  absolutely  and  unconditionally  promised  to 
.pay  the  sums  therein  specified.  All  of  the 
property  named  would  have*  been  delivered 
^mediately  to  the  lumber  company  but  for 
the  request  that  the  dry  kiln  be  retained  by 
the  Acme  Oompany  until  the  lumber  company 
should  be  ready  to  receive  it  The  receiver 
of  the  latter  company  contends,  upon  the 
facts  found  by  the  referee,  that  he  Is  entitled 
to  a  credit  of  $760,  which  was  the  value  of 
the  dry  kiln,  upon  the  notes  given  for  the 
purchase  money  of  the  property  bought  by 
the  lumber  company  from  the  Acme  Com- 
pany, and  which  are  now  owned  and  held 
by  the  Bank  of  Wayne. 

We  do  not  perceive  upon  what  ground,  le- 
gal or  equitable,  any  such  claim  can  be  suc- 
cessfully maintained.  The  lumber  company 
has  made  an  absolute  promise  to  pay  a  cer- 
tain sum  of  money,  the  consideration  of 
which  was  the  purchase  of  the  property  de- 
scribed in  the  contract  Why,  then,  should 
It  not  be  compelled  to  perform  its  promise? 
It  is  a  mistake  to  suppose  that  its  liability 
depends  upon  whether  the  title  did  or  did  not 
pass  unconditionally  to  It  from  the  Acme  Com- 
pany. Its  obligation  arises  out  of  the  fact 
that  it  has  promised  to  pay  the  money  upon 
a  sufficient  consideration,  and  the  said  obli- 
gation iB  in  no  way  affected  by  the  state  of 
the  title  to  the  property,  as  between  the  par- 
ties; that  is,  whether  vested  conditionally  or 
unconditionally.  The  case  is  not  distinguish- 
able from  that  of  Tufts  v.  Griffin,  107  N.  C. 
47,  12  S.  E.  68,  10  L.  R.  A.  526,  22  Am.  St 
Rep.  863,  in  which  is  stated  by  Judge  Shep- 
herd, in  his  usually  clear  and  vigorous  style, 
the  principle  governing  such  cases.  Quot- 
from  Burnley  v.  Tufts,  66  Miss.  49,  5  South. 
827,  14  Am.  St  Rep.  540  (In  which  will  be 
found  an  able  and  well-considered  opinion 
adopted  by  this  court  as  a  clear  exposition 
of  the  law  which  obtains  with  us),  he  says: 


**  The  transaction  was  something  more  than 
an  executory  conditional  sale.  Tl&e  seller 
had  done  all  he  was  to  do,  except  to  receive 
the  purchase  price.  The  purchaser  had  re- 
ceived all  that  he  was  to  receive  as  the  con- 
sideration of  his  promise  to  pay.  The  in- 
quiry Is  not  whether,  if  he  had  foreseen  the 
contingency  which  has  occurred,  he  would 
have  provided  against  it,  nor  whether  he 
might  have  made  a  more  prudent  oontract, 
but  it  is  whether,  by  the  contract,  he  has 
made  his  promise  absolute  or  condltionaL 
The  contract  was  a  lawful  one,  and,  as  we 
have  said,  imposed  upon  the  buyer  an  abso- 
lute obligation  to  pay.  TO  relieve  him  from 
this  obligation,  the  court  must  make  a  new 
agreement  for  the  parties,  Instead  of  en- 
forcing the  one  made,  which  it  cannot  do.' 
As  Is  said  in  the  foregoing  extract  the  ven- 
dor has  done  all  that  he  was  required  to  do, 
and  the  transaction  amounted  to  a  condition- 
al sale,  to  be  defeated  upon  the  nonperform- 
ance of  the  condition.  The  vendee  had  an 
interest  in  the  property  which  he  could  con- 
v^,  and  which  was  attachable  by  his  cred- 
itors, and  which  would  be  ripened  into  an 
absolute  title  by  the  performance  of  the  con- 
dition"— citing  1  Wharton  on  Contracts,  617; 
Vincent  v.  Cornell,  18  Pick.  (Mass.)  296,  23 
Am.  Dec  683;  Newhall  v.  Kingsbury,  131 
Mass.  445. 

We  regard  it  as  too  late,  at  this  time,  to 
deny  that  the  contract  between  these  two 
companies  was,  in  contemplation  of  law,  a 
conditional  sale.  Ellison  v.  Jones,  26  N.  C 
48;  Ballew  v.  Sudderth,  32  N.  O.  176;  Par^ 
ris  V.  Roberts,  34  N.  C.  268,  55  Am.  Dec 
415.  The  same  Is  the  law  in  other  Jurisdic- 
tions. Rldgeway  v.  Kennedy,  52  Mo.  24; 
Hanway  v.  Wallace,  18  Ind.  377 ;  Dunbar  v. 
Rawles,  28  Ind.  225,  92  Am.  Dec  311; 
White  V.  Garden,  10  C.  B.  919;  Ck)ggill  v. 
Railroad,  3  Gray  (Mass.)  545.  The  subject 
is  discussed,  and  the  later  authorities  cited. 
In  the  recent  case  of  Hamilton  v.  Highlands, 
144  N.  C.  279,  56  S.  E.  929.  It  was  not  nec- 
essary to  effectuate  the  Intention  and  pur- 
pose of  the  parties,  in  making  the  contract 
that  there  should  have  been  an  actual  deliv- 
ery of  the  dry  kiln,  as  there  was  of  the  other 
property.  The  kiln  was  held  by  the  Acme 
Company,  subject  to  the  order  of  the  lumber 
company,  and  was  therefore  constructively 
in  its  possession.  Allman  v.  Davis,  24  N.  & 
12 ;  Morgan  v.  Perkins,  46  N.  C.  171 ;  Cohen 
V.  Stewart  98  N.  C.  97,  3  S.  B.  716;  Lum- 
ber Co.  V.  Wilcox,  105  N.  C.  34,  10  S.  E. 
871 ;  and  especially  WInberry  v.  Koonce,  83 
N.  C.  351.  The  parties  stood  towards  each 
other,  and  in  regard  to  their  relative  Inter- 
ests In  the  dry  kiln,  and  in  respect  to  any 
risk  of  its  destruction  by  fire  or  other  ac- 
cidental cause,  precisely  as  they  would  have 
stood  If  the  kiln  had  actually  been  dellv^ed. 

It  is  familiar  learning,  and  such  an  ele- 
mentary and  just  principle  as  to  have  become 
axiomatic,  that  one  party  will  not  be  pe^ 
mitted  to  plead  his  own  act  or  fault  which 
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bas  prevented  the  performance  of  a  contract 
by  the  other  party.  In  order  to  defeat  the 
latter'8  recoyery  thereon.  It  la  Just  a  simple 
application  of  the  maxim  that  no  man  will 
be  allowed  to  take  advantage  of*  his  own 
wrong,  and  the  doctrine  has  been  strikingly 
illustrated  In  Its  application  to  cases  analo- 
gous to  this  one.  Buffkin  t.  Balrd,  78  N.  G. 
283;  Harris  v.  Wright,  118  N.  O.  422.  24 
S.  E.  751;  Harwood  ▼.  Shoe,  141  N.  a  161, 
53  S.  B.  6ie.  Judge  Pearson  said:  '^One 
who  prevents  the  performance  of  a  condi- 
tion, or  makes  it  Impossible  by  his  own  act, 
shall  not  take  advantage  of  the  nonperform- 
ance." Navigation  Co.  v.  Wilcox,  52  N.  O. 
481,  78  Am.  Dec.  260.  So  In  Harwood  v. 
Shoe,  supra,  It  was  said:  "It  would  be 
against  good  morals,  as  well  as  law,  to  allow 
plaintiffs  to  profit  by  their  wrongful  acts, 
although  they  were  not  parties  to  the  con- 
tract 'Nemo  ex  suo  delicto  meliorem  suam 
conditlonem  facere  potest.' "  Here  it  api>ears 
that  the  lumber  company,  by  its  own  request, 
prevented  the  delivery  of  the  kiln.  Will  it 
now  be  heard  to  say  that  the  resulting  loss 
should  fall  upon  the  Acme  Company,  who 
was  ready  and  willing,  at  all  times,  even  up 
to  the  very  moment  of  the  fire,  to  deliver  It, 
when,  if  the  delivery  had  been  made  as 
originally  contemplated  and  agreed,  no  loss 
would  have  occurred?  Such  a  proposition 
cannot  be  entertained  for  a  moment  It 
would  be  grossly  inequitable  if  we  should  so 
hold.  The  lumber  company  must  abide  by 
the  consequences  of  its  deliberate  act  whicih 
has  entailed  loss  upon  it,  and  not  be  permit- 
ted to  shift  the  responsibility  for  the  loss 
to  the  Acme  Company,  which  was  absolutely 
without  any  fault  The  correct  principle  is 
stated  and  elucidated  in  1  Parsons  on  Con- 
tracts (9th  Bd.)  p.  581,  as  follows:  "If  the 
contract  be  to  deliver  the  thing  ordered  at 
the  residence  or  place  of  business  of  the  buy- 
er, the  seller  is  liable,  although  such  delivery 
becomes  impossible,  unless  it  becomes  so 
through  the  act  of  the  buyer.  If  the  seller 
refuses  to  deliver  it  at  a  time  and  place 
agreed  on,  and  it  perish  afterwards  without 
his  fault,  he  is  liable  tor  It;  but  if  he  be 
ready,  and  the  vendee  wrongfully  refuse  or 
neglect  to  receive  it,  the  seller  is  not  liable, 
unless  the  thing  perish  through  his  gross 
and  wanton  negligence."  As  we  have  shown, 
there  was  no  neglect  or  fault  on  the  part  of 
the  Acme  Company. 

This  being  the  situation  with  reference  to 
the  title  of  the  kiln,  the  princH>le  of  Tufts  v. 
Griffin,  supra,  most  clearly  applies.  That 
case  is  cited  with  approval  In  Tufts  v. 
Wynne,  45  Mo.  App.  42,  in  which  the  same 
question  as  we  'have  here  was  presented, 
and  an  analogy  is  there  drawn  between  a 
oonditional  sale  of  personal  property  and  a 
contract  to  sell  land,  it  having  been  held 
by  many  courts,  in  accordance  with  a  well- 
settled  principle  of  equKy,  that  in  the  lat- 
ter case  the  loss,  if  any  of  the  property 
is  destroyed  or  diminished  in  value  by  ac* 


ddental  causes,  falls  upon  the  vendee;  cit- 
ing Snyder  v.  Murdock,  51  Mb.  175;  Walker 
V.  Owen,  79  Mo.  563;  Martin  v.  Carver's 
Adm'r  (Ky.)  1  S.  W.  199.  We  have  lately 
announced  and  applied  the  same  principle  as 
to  land  in  Sutton  v.  Davis,  143  N.  C.  474,  55 
8.  B.  844,  where  the  leading  authorities  will 
be  found  carefully  collected  and  lucidly  con- 
sidered l^  Justice  Hoke,  at  page  484  of  143 
N.  C  at  page  846  of  55  S.  B.  The  general 
principle  of  liability  on  notes  given  for  the 
purchase  money  of  personal  property,  where 
title  is  retained  as  a  security  for  payment,  Is 
clearly  stated  in  Barrows  v.  Anderson,  3 
Cent  Law  J.  413,  as  follows:  "But  the 
question  here  is:  At  whose  risk  was  the 
property  1  And  who  must  bear  the  loss? 
The  purchaser  by  his  note  obligated  himself 
to  pay  the  price  at  a  given  time.  There  is 
no  condition  or  contingency  expressed  in  the 
note  upon  whi<di  he  can  avoid  payment,  and 
the  question  is  wliether  the  law  will  supply 
such  a  condition.  There  is  no  doubt  but  that 
the  title  and  right  of  property,  by  the  terms 
of  the  note,  remained  in  the  seller,  while  the 
possession  and  right  of  possession  were  with 
the  defendant,  and  the  seller  could  not  as- 
sert any  claim  to  it  until  the  buyer  made  de- 
fault The  seller  held  the  naked  title,  sub- 
ject to  the  Interest  of  the  buyer;  1.  e.,  the 
contingent  right  to  a  title  which  would  vest 
a]t>8oluteIy,  on  payment  of  the  price,  without 
any  further  act  on  the  part  of  the  seller. 
The  right  to  the  use  of  the  machine  for  two 
years,  with  the  contingent  right  to  a  perfect 
titie  upon  the  payment  of  the  price,  consti- 
tuted the  consideration  of  the  note.** 

The  real  and  substantial  nature  of  the 
transaction^  for  the  purpose  of  determining 
who  should  bear  the  loss,  is  that  of  mortga- 
gor and  mortgagee,  or  lienor  and  llenee.  The 
contract,  it  is  true,  creates  technically  a  con- 
ditional sale,  but  the  vendor,  in  fact,  only 
retains  the  legal  title  as  a  security  in  equity, 
and  the  titie  otherwise  passes  to  tiie  vendee 
with  a  lien  for  the  purpose  named.  Hamil- 
ton V.  Highlands,  144  N.  C.  279,  56  S.  B.  929. 
The  Intention  of  the  law,  as  embodied  in  the 
recent  statutes  of  registration,  but  empha- 
sizes this  view  of  the  relation  of  the  parties 
<Brem  v.  Lockhart,  93  N.  C.  191)  when  we 
come  to  determine  their  legal  and  equitable 
rights.  It  is  not  our  purpose  to  diminish  in 
the  least  degree  the  rights  of  either  party  in 
the  property  as  fixed  by  the  former  decisions 
of  this  court,  but  only  to  look  at  the  transac- 
tion, as  regards  the  question  before  us,  ac- 
cording to  its  true  and  essential  character 
and  to  administer  justice  under  the  funda- 
mental maxims  of  the  law.  If  we  should 
decide  that  the  Acme  Company  was  holding 
the  kiln  for  the  lumber  company  as  its  bail- 
ee, our  conclusion  would  not  be  affected  or 
changed,  as  even  in  that  case,  there  being  no 
negligence  shown  on  the  part  of  the  former 
company,  but  it  being  found  that  it  was 
without  any  fault  whatever,  it  oould  not  be 
adjudged  liable  for  the  Iossl 
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Some  of  the  cases  cited  by  the  learned 
/Kmnsel  for  the  receiver,  In  their  well-pr^ar- 
ed  brief,  can  easily  be  dlstlngalshed  from  the 
one  at  bar,  and  the  other  authorities  they 
rely  on,  ^whlch  apparently  support  their  posi- 
tion, are  In  direct  conflict  with  our  decisions 
and  the  best-considered  cases  on  the  subject 
decided  In  other  courts.  They  are,  in  our 
opinion,  contrary  to  both  reason  and  a  prop- 
er conception  of  what  should.  In  accordance 
'  with  good  conscience  and  sound  morality,  be 
considered  as  the  relative  rights  of  the  par- 
ties. The  equity  of  the  case  is  clearly  with 
the  Acme  €k>mpany,  and  the  law,  we  believe, 
is  in  harmony  with  the  right. 

There  may  be  another  ground  upon  which 
the  bank  can  succeed,  as  suggested  by  its 
counsel,  but  we  need  not  and  do  not  con- 
sider it,  as  the  point  already  decided  is  suffi- 
cient to  dispose  of  the  case  In  Its  favor. 

The  learned  referee,  who  so  Intelligently 
tried  the  case  and  who  has  stated  his  find- 
ings of  fact,  and  the  law  arising  thereon, 
with  such  remarkable  clearness,  was  right 
in  his  conclusion,  as  was  the  able  presiding 
judge  who  confirmed  his  report  and  gave 
judgment  accordingly. 

We  find  no  error  in  the  record.    Affirmed. 


a45  N.  C.  106) 

KINSBY  V.  CITY  OP  KINSTON  et  al. 

(Supreme  Court  of  North  Carolina.    Oct.  8, 
1907.) 

1.  MuNiciPAii  Corporations— STBEsrrs— Duty 
TO  Keep  im  Bate  Condition. 

The  positive  duty  of  a  municipality  to  keep 
the  public  streets  in  a  reasonably  safe  condition 
is  applicable,  though  an  excavation  is  made 
acroifs  a  street  by  a  contractor  who  is  doing  the 
work'  for  a  citizen  to  establish  connection  with 
the  city  sewer. 

2.  SAliB. 

That  a  contractor,  opening  a  street  to  estab- 
lish connection  with  the  city  sewer,  may  be 
himself  liable  for  negligence,  will  not  relieve  the 
municipality  if  it  was  in  law  fixed  with  knowl- 
edge of  his  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |  1655.] 

S.  Same  — Actions  Against  —  Question  fob 

Jury. 

The  question  of  knowledge  by  a  munld- 
ttality  of  defects  in  public  streets  is  usually  one 
for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
fol.  36,  Municipal  Corporations,  |  1750.] 

i.  Same— Notice  of  Defects. 

A  grant  of  a  permit  by  a  municipality  to  a 
^ontractor  to  open  a  ditch  across  a  street  is  no- 
tice to  the  municipality  that  the  work  is  in 
progress. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
rol.  36,  Municipal  Corporations,  f  1645.] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty ;  Webb,  Judge. 

Action  by  Agnes  H.  Kinsey  against  the  city 
of  Kinston  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

The  plain tiflp  sued  to  recover  damages  re- 
ceived from  falling  in  a  ditch  at  night,  which 
ditch  had  been  dug  during  the  day  of  May 


4»  1905,  across  defendant's  street  The  usual 
Issues  as  to  negligence,  contributory  negli- 
gence, and  damage  were  submitted.  The 
Jury  found  for  the  plaintiff  on  all  issues. 
The  court  refused  motion  for  new  trial,  and 
rendered  judgment  for  plaintiff,  and  defend- 
ants appealed. 

Loftln  &   Varser,  for   appellants.    B.   B. 
Wooten  and  Geo.  V.  Cowper,  for  appellee. 

BROWN,  J.  We  have  considered  the  15 
exceptions  presented  In  the  record  In  this 
case,  and  are  of  opinion  that  all  of  them 
are  without  merit  At  the  close  of  the  evi- 
dence, the  defendant  moved  to  nonsuit  and 
excepted  to  the  ruling  of  the  court  denying 
the  motioa.  Plaintiff's  evidence  tends  to 
prove:  That  about  8  o'clock  at  night  on  the 
4th  of  May,  1905,  the  plaintiff  was  returning 
from  her  work,  on  her  way  home,  and  was 
walking  on  the  sidewalk  on  King  street  in 
the  city  of  Kinston,  when  she  suddenly  fell 
headforemost  into  an  open  ditch  4^  feet  deep, 
and  2%  feet  wide,  extendhig  from  the  mid- 
dle of  the  street  across  the  said  sidewalk, 
from,  which  she  was  rendered  unconscious. 
That  there  were  no  lights,  warnings,  signals, 
or  signs  at  or  near  or  upon  the  ditch.  This 
was  the  usual  way  which  plaintiff  returned 
from  her  work  at  night  going  home,  l^at  she 
passed  the  place  of  injury  the  morning  before 
she  was  hurt  on  the  night  of  May  4th,  and 
there  was  no  ditch  or  excavation  there.  The 
ditch  was  dug  in  order  to  make  a  sewer  con? 
nectiou  from  the  city's  main  sewer  to  certain 
residences  on  King  street  A  permit  was 
granted  and  issued  on  May  4, 1905,  to  cut  the 
ditch  across  King  street  for  that  purpose^ 
The  workrwas  performed  by  S.  H.  Isler,  a  con- 
tractor, who  finished  digging  the  ditch  and 
making  the  connection  by  4  p.  m.  of  the  same 
day,  and  at  once,  before  closing  the  ditch, 
verbally  notified  city  inspector  Brovm  to  in- 
spect the  connections  with  the  city  sewer. 
No  written  notice  was  given  the  Inspector,  who 
at  the  time  of  the  verbal  notice  was  tem- 
porarily ill.  The  inspector  did  not  inspset  the 
ditch  that  day,  and  it  was  left  open  all  night 
without  lights  or  other  protection.  We  do 
not  deem  it  necessary  to  notice  any  matters 
embraced  In  the  exceptions  other  than  the 
ruling  of  his  honor  doiylng  the  motion  to 
nonsuit  and  the  seventh  exception  to  that 
portion  of  his  honor's  charge,  as  follows: 
**That  the  grant  of  a  permit  to  Isler  to  make 
the  ditch  is  notice  to  the  city  that  the  work 
is  in  progress,  and  that  thereafter  it  would  be 
liable  for  the  injuries  arising  from  the  neg- 
ligence of  the  person  doing  the  work,  whic^ 
is  dangerous  in  itself." 

1.  The  contention  of  the  defendant  that  it 
is  not  liable  because  the .  excavation  was 
made  across  its  public  street  by  a  contractor 
who  was  doing  the  work  for  a  citlsen  in  order 
to  establish  water  connection  with  the  city 
sewer,  and  that,  therefore,  the  motion  to  non- 
suit should  have  been  allowedt  ia  wliolly  un- 
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tenable.  To  allow  such  contention  would  be 
to  relieve  the  city  anthorlties  of  one  of  their 
most  important  duties.  It  is  the  positiye  duty 
of  municipal  authorities  to  keep  the  public 
streets  in  a  reasonably  safe  condition,  so  that 
the  people  may  pass  along  them  with  com- 
paratiTe  safety.  This  duly  is  not  suspended 
because  a  private  contractor  is  permitted  to 
open  the  streets  in  order  to  establish  water 
connections  with  the  public  sewers.  The  fact 
that  the  contractor  may  be  liable  for  neg- 
ligence will  not  relieve  the  authorities  of 
the  municipality,  if  they  are  in  law  fixed 
with  knowledge  of  such  negligence.  This  is 
plainly  deducible  from  our  own  decisions. 
Bunch  ▼.  Edenton,  90  N.  C.  431;  Russell 
V.  Monroe,  116  N.  C.  720,  21  S.  Bi  560,  47  Am. 
St.  Rep.  823;  Fitzgerald  v.  Concord,  140 
N.  C.  113.  62  S.  B.  309.  In  other  Jurisdictions 
it  has  been  expressly  held  that  the  city  is 
liable  for  damages  to  pedestrians  for  the 
negligent  performance  of  work  in  a  city  for 
private  purposes  under  special  permission 
of  the  city  council,  where  there  is  ordinarily 
a  certain  city  officer  to  supervise  it,  and  the 
city  has  knowledge  that  It, is  in  progress  on 
the  day  in  question.  City  Council  of  Augusta 
▼.  Gone,  91  Ga,  714,  17  8.  B,  1006;  Wendell 
V.  City  of  Troy,  39  Barb.  (N.  Y.)  329.  The 
city  Is  not  relieved  even  if  the  work  ie  In  the 
hands  of  an  independent  contractor.  South* 
bend  v. 'Turner,  156  Ind.  418,  60  N.  B.  271,  64 
K  R.  A.  396,  83  Am.  St  Rep.  200 ;  16  A.  &  B. 
Encyclopedia  (2d  Ed.)  p.  197,  "Cases  cited." 
We  think,  therefore,  upon  the  facts  in  evi- 
dence, that  the  court  committed  no  error  in 
overruling  the  motion  to  nonsuit 

2.  It  is  further  contended  that  in  the  part 
of  the  charge  hereinbefore  recited  his  honor 
substantially  instructed  the  jury,  as  matter 
of  law,  that  the  defendant  was  fixed  with 
notice  of  the  obstruction  or  excavation  which 
caused  the  plaintiff's  injury,  and  that  such 
instruction  is  erroneous.  We  concur  with 
appellant  in  the  construction  placed  upon 
the  charge  excepted  to,  but  we  cannot  con- 
cur in  regarding  It  as  erroneous.  The  ques- 
tion of  knowledge  upon  the  part  of  municipal 
authorities  of  defects  in  the  public  streets 
Is  usually  one  to  be  determined  by  the  jury 
upon  the  principles  so  clearly  stated  by  Mr. 
Justice  Hoke  in  Fitzgerald  v.  Concord,  supra. 
But  in  the  case  at  bar  there  was  nothing  in 
dispute  respecting  notice  for  the  jury  to 
determine.  It  is  admitted  that  on  the  day  the 
excavation  was  made  the  defendant  Issued 
Its  permit  authorizing  it  to  be  done.  The  de- 
fendant's authorities  were  therefore  express- 
ly charged  with  knowledge  of  the  character 
of  the  work  and  its  possible  dangers  to  those 
of  the  citizens  who  should  use  the  street 
especially  after  nightfall,  as  the  plaintiff 
happened  to  do.  A  ditch  cut  across  a  much 
nsed  street  in  a  city  is  necessarily  dangerous, 
and  it  is  the  duty  of  the  person  doing  the 
work  to  protect  it  against  accident  to  those 
using  the  street  The  duty  of  a  private  person 
is  very  much  the  same  as  that  of  the  city 
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itself  wh^  it  is  prosecuting  an  improvement 
If  a  private  Individual  fails  to  protect  an 
excavation  in  the  street,  then  it  is  the  duty 
of  the  city  authorities  to  see  that  it  is  protect- 
ed, and  they  are  held  responsible  that  he 
should  do  so,  for  they  were  notified  that  he  is 
going  on  with  the  work  when  he  obtains  the 
permit  The  city  is  liable  for  negligence  in 
failing  to  exercise  supervision  and  inspection 
if  injury  results  by  such  excavation  made  by 
an  individual  under  such  permit  or  license  is- 
sued by  it  City  of  Southbend  et  al.  v.  Bennle 
Turner,  166  Ind.  418,  60  N.  B.  271.  64  L.  R.  A« 
396,  83  Am.  St  Rep.  200;  District  of  Colum- 
bia V.  Henry  B.  Woodbery.  136  U.  S.  450, 
10  Sup.  Ct  990,  84  L.  Ed.  477 ;  Bauer  v.  City 
of  Rochester,  59  Hun  (N.  T.)  616,  12  N.  Y. 
Supp.  418 ;  Hoyer  v.  Village  of  North  Tana- 
wanda,  79  Hun  (N.  T.)  39,  29  N.  T.  Supp. 
660;  City  of  Baltimore  v.  O'Donnell,  63  Md. 
110,  86  Am.  Rep.  395;  City  of  Chicago  v. 
Johnson,  53  111.  91 ;  City  of  Denver  v.  Aaron, 
6  Colo.  App.  232,  40  Pac.  687;  Bowen  v.  City 
of  Huntington,  35  W.  Va.  682,  14  S.  B.  217. 
Upon  a  review  of  the  whole  record,  we  find 
no  error. 

atf  N.  C.  152) 
MANGUM   V.   NORTH   CAROLINA   R,   00, 

et  al. 

(Supreme  Court  of  North  Carolina.    Oct  10, 
1907.) 

Cabbiebs  —  Station    Plattobm  —  Irjubt   to 

Passen  geb— Li  ability. 

A  railway  company  must  keep  its  station 
premises  in  a  reasonably  safe  condition  for  pafi- 
senders,  the  duty  extending  to  the  manner  in 
which  a  platform  is  allow^  to  be  used,  and  a 
carrier  is  liable  for  injury  to  a  passenger  by 
the  negligence  of  a  newspaper  porter  while 
moving  a  truck  along  a  platform  with  the  car- 
der's consent ;  that  the  newspaper  company  may 
also  be  liable  not  relieving  the  carrier  from 
itg  duty  to  furnish  the  passenger  a  safe  passage 
to  its  train. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §  1142.] 

Appeal  from  Superior  Court,  Wake  County ; 
B.  B.  Jones,  Judge. 

Personal  Injury  action  by  C.  B.  Mangum 
against  the  North  Carolina  Railroad  Com- 
pany and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    No  error. 

Civil  action  tried  at  February  term,  1907, 
of  Wake  superior  court;  his  honor  B.  B. 
Jones,  judge,  presiding.  These  issues  were 
submitted:  (1)  Was  plaintiff  injured  by  the 
negligence  of  the  defendant  as  alleged  in  the 
complaint?  Ans.:  Ye&  <2)  Did  plaintiff  by 
his  own  negligence  contribute  to  the  injury 
complained  of?  Ans.:  No.  (3)  What  dam- 
age, if  any,  is  plaintiff  entitled  to  recover? 
Ans.:  $7,500.  From  the  judgment  rendered, 
defendants  appealed. 

F.  H.  Busbee  and  A.  B.  Andrews,  Jr.,  for 
appellants.    Ohas.  U.  Harris,  for  appellee. 

BROWN,  J.  The  evidence  tends  to  prove 
that  the  plaintiff,  on  the  night  of  July  4, 1903, 
was  a  passenger  on  defendants'  train  en  route 
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from  Raleigh  to  Danville,  Va.  He  passed 
through  the  gates  of  the  defendants'  station 
at  Raleigh,  and  as  he  was  walking  along  the 
platform  used  by  passengers  to  reach  the  cars 
he  was  run  into  and  seriously  injured  by 
a  truck  loaded  with  newspapers.  It  was  in 
evidence  that  the  man  in  charge  of  the  truck 
was  not  employed  by  the  railroad,  but  was 
employed  by  a  newspaper,  and  it  was  his 
business  to  handle  the  newspaper  mail. 
When  the  newspaper  mail  reaches  the  station 
in  time,  it  is  the  custom  for  the  railroad 
truck  hands  to  take  the  mail  from  the  gate 
down  to  the  train.  When  the  newspapers 
arrive  too  late  to  be  taken  at  the  gate  by  the 
truck  hands,  the  man  who  brings  the  news- 
papers down  from  the  office  takes  it  down  to 
the  cars  and  delivers  it  to  the  mail  agents 
at  the  mail  car.  Witness  R.  E.  Lumsden 
testified  that  the  newspaper  mail  was  han- 
dled by  the  railroad  porters  when  it  got  to 
the  gate  before  the  transfer  clerk  and  the 
porters  went  down  with  the  regular  malL  If 
it  arrived  in  time,  the  railroad  porters  took 
the  mail  down  to  the  mail  car;  but,  if  the 
newspaper  mail  got  to  the  gate  after  the 
porters  had  gone  down  with  the  mail,  the 
person  who  brought  the  newspaper  mail  took 
it  down  to  the  mail  car  and  unloaded  it. 
When  he  went  down  with  the  mail  on  the 
night  of  July  4,  1903,  the  newspaper  mail 
hod  not  coma  A  colored  boy  named  Luna- 
ford  Davis  handled  the  newspaper  mail  to 
the  depot  for  the  newspaper  at  that  time. 
The  witness  heard  of  the  accident  either  that 
night  or  the  next  day. 

The  only  question  presented  for  our  consid- 
eration Is  the  liability  of  defendants  to  plain- 
tiff for  the  negligence  of  the  newspaper  porter 
upon  the  above  facts.  It  seems  now  to  be 
almost  elementary  that  one  of  the  recognized 
duties  of  a  railway  company  that  undertakes 
to  carry  passengers  is  to  keep  its  station 
premises  in  a  reasonably  safe  condition  so 
that  those  who  patronize  it  may  pass  safely 
to  and  from  the  cars.  Pineus  v.  Railroad, 
140  N.  O.  450,  53  S.  B.  297,  111  Am.  St.  Rep. 
856;  Wood  on  Railways,  310.  1341,  1349. 
This  duty  extends  not  only  to  the  condition 
of  the  platform  itself,  whereon  passengers 
walk  to  and  from  the  trains,  but  also  to  the 
manner  in  which  that  platform  is  allowed 
by  the  common  carrier  to  be  used.  Weston 
V.  Railroad  Co.,  73  N.  Y.  595;  Wood,  supra. 
The  defendants  owed  a  duty  to  plaintiff  and 
to  all  other  passengers  to  keep  its  depot  plat- 
forms used  by  them  as  means  of  ingress  and 
egress  free  from  obstructions  and  dangerous 
instrumentalities,  especially  at  a  time  when 
its  passengers  are  hurrying  to  and  from  its 
cars.  Pineus  v.  Railroad,  supra ;  Railroad  v. 
Johns,  36  Kan.  769,  14  Pac.  237,  69  Am.  Rep. 
609. 

The  fact  that  the  injury  to  plaintiff  was  in- 
flicted by  the  negligence  of  the  newspaper 
porter,  who,  with  defendants'  consent,  was 
on  his  way  from  the  gates  to  the  mail  car 
with  the  truck  loaded  with  papers,  does  not 


relieve  the  defendants  frmn  their  contractual 
obligation  to  plaintiff,  and  we  find  no  author- 
ity which  sustains  the  contention  that  it  does. 
The  liability  does  not  arise  because  defend- 
ants might  reasonably  have  anticipated  just 
what  happened,  but  grows  out  of  their  duly 
to  plaintiff  to  fumlBh  him  reasonably  safe 
passage  to  the  train.  The  defendants  are 
not  bound  to  accept  newspapers  and  deliver 
them  to  the  mail  car  unless  the  newspaper 
company  delivers  its  papers  at  the  gates  in 
reasonable  time  for  the  defendants,  through 
their  own  agents  and  employ^  to  take  them 
at  the  gates  and  transport  them  to  the  mail 
car.  If  the  defendants  customarily  permit- 
ted the  new^aper  porter,  when  late  in  his 
delivery,  to  push  the  truck  along  the  platform 
inside  the  gates  when  passengers  are  hurry- 
ing to  and  fro,  the  defendants  must  be  lia- 
ble for  the  porter's  negligent  conduct  while 
using  the  station  platform,  upon  the  principle 
that  they  have  temporarily  accepted  him  as 
their  servant.  Railroad  v.  Oustafson,  21 
Colo.  393,  41  Pac.  505;  Kimball  v.  Oushman, 
103  Mass.  194,  4  Am.  Rep.  528;  Hill  v.  Moiey, 
26  Vt  178;  Oil  Creek  v.  Kreighton,  74  Pa. 
316;  Dimmitt  v.  Railroad,  40  Mo.  App.  654. 

The  fact  that  the  newspaper  company  may 
also  be  liable  for  the  negligence  of  its  serv- 
ant as  a  tort  does  not  relieve  the  defendants 
from  their  contract  obligations  to  furnish 
plaintiff  a  safe  passage  to  Its  train.  The 
case  of  Fritz  v.  Railroad,  182  N.  a  829,  44  S. 
B.  613,  pressed  upon  our  attention,  has  no  re- 
lation, we  think,  to  the  case  at  bar.  In  that 
case  the  plaintiff,  while  alighting  from  the 
train,  was  injured  by  another  passenger  who 
was  attempting  to  make  his  way  into  the  car 
and  accidentally  struck  plaintiff  on  the  knee- 
with  his  valise.  The  court  held  in  that  case 
that  such  conduct  on  the  part  of  the  passen- 
ger could  not  reasonably  have  been  anticipat- 
ed by  the  company's  agents.  For  the  same 
reason,  the  case  of  Muster  v.  Railway,  61 
Wis.  325,  21  N.  W.  223,  50  Am.  Rep.  141, 
cited  by  defendants,  is  no  authority,  in  our 
opinion,  to  sustain  theit  contention.  In  that 
case  a  postal  clerk  negligently  threw  out  a 
mail  bag  at  an  unusual  place,  where  he  had 
never  before  thrown  it  The  court  held  that 
the  company  could  not  anticipate  such  con- 
duct, and  therefore  was  not  called  upon  to 
take  precautionary  measures  to  prevent  in- 
Jury.  On  the  contrary,  it  is  held,  in  Snow  v. 
Railway,  136  Mass.  562,  49  Am.  Rep.  40,  that 
a  passenger,  waiting  on  a  platform  at  the 
railroad  station  for  a  train  and  injured  by  a 
mail  bag  being  thrown  from  a  passing  train, 
such  throwing  being  customary  and  well 
known  to  the  company,  may  recover  of  the 
railroad  company  therefor.  The  decision  Is 
put  upon  the  ground  that,  although  the  postal 
clerk  is  not  the  agent  of  the  railroad  compa- 
ny, but  is  the  agent  of  the  national  govern- 
ment exclusively,  the  custom  being  known  to 
the  company.  It  must  take  precautions  to  pro- 
tect Its  passengers  from  tnjurioua  conse* 
quences. 
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It  is  tme,  as  contended  by  counsel,  that 
there  Is  no  proof  whatever  that  defendants 
are  under  any  contractual  obligation  or  duty 
to  receive  the  mail  intended  for  the  mail  car 
at  the  station  gates,  when  the  newsimper  to 
late  In  reaching  the  train.  But  if,  neverthe- 
less, they  do  receive  the  papers  on  such  oc- 
casions, and  customarily  permit  the  newspa- 
per porter  to  discharge  the  duty  thefar  hired 
employ^  otherwise  discharge,  they  must  be 
held  to  liability  to  passengers  If  they  are 
injured  by  such  porter's  negligence  while  on 
the  platform. 

The  only  exception  to  the  evidence  was 
abandoned  by  appellants  upon  the  argument 
We  have  examined  the  charge  carefully,  and 
find  it  fair,  free  from  error,  and  in  line  with 
the  views  expressed  in  this  opinion* 

No  error. 


(63  W.  Va.  167) 

TOOTHMAN  v.  COURTNEY. 

^Supreme  Ck>art  of  Appeals  of  West  Virginia. 

April  25,  1907.     Rehearing  Denied 

Oct  17,  1907.) 

1.  Mines  and  MiNEBixs— Oonvktancks-Oil 
AND  Gas  Lease. 

A  deed,  granting,  by  the  use  of  appropriate 
technical  terms,  all  the  oil  and  gas  under  a 
tract  of  land,  together  with  the  exclusive  right 
to  enter  thereon  at  all  times  for  the  purposes 
of  drilling  and  operating  for  oil  and  gas,  but 
limiting  the  estate  to  a  term  of  seven  years  and 
as  much  longer  as  oil  or  gas  may  be  found 
thereon  in  paying  quantities,  stipulating  for  the 
pavment  of  commutation  money  for  delay  in 
drilling,  denominating  it  rental,  and  providing 
for  the  delivery  into  pipe  lines,  for  the  grantor. 
of  one-eighth  of  all  the  oil  produced  and  savea 
from  the  premises,  and  also  for  payment  of  a 
yearly  rental  for  every  gas  well  from  which  gas 
Is  transported  and  used  off  of  the  premises, 
does  not  pass  the  title  to  the  oil  and  gas  In 
place.  In  legal  effect  it  is  a  mining  lease  and 
the  title  to  the  oil  and  gas  in  place  remains  in 
the  grantor. 

SEd.  Note.— For  cases  In  point,  see  Gent.  Dig. 
.  34,  Mines  and   Minerals,  Si  154,  160.] 

2.  Contracts  —  Constbtjction  —  Deeds  — 
Genrbai.  Rxji.es— Intention  of  Parties. 

Technical  words  in  a  deed,  contract,  or 
other  instrument  will  be  limited  and  controlled 
in  their  effect  by  the  intention  of  the  parties, 
gathered  from  the  instrument,  considered,  as  a 
whole.  In  the  light  of  the  nature  of  its  sub- 
ject-matter and  the  purpose  for  which  it  was 
executed. 

[E^  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11.  Contracts,  U  732-734.] 

8.  Taxation  —  Assessment  —  Mods  —  Un- 
divided Interest  in  Land. 

An  undivided  interest  in  land  or  mineral 
underlying  land  cannot  properly  be  entered  and 
taxed  on  the  land  book;  and  a  deed  founded 
upon  a  sale  of  such  undivided  interest  for  non- 
payment of  taxes  is  Irregular,  and  will  be  set 
aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45.   Taxation,  IS  577,  1352,  1353.] 

4.  Same— Curative  Statutes. 

Such  defect  in  the  assessment,  sale,  and 
deed  is  not  cured  by  any  provision  of  section 
25  of  chapter  81  of  the  Code  of  1899  [Code 
1906,  i  884]. 

[Ed.  Note.— For  cases  in  point,  seo  Cent.  Dig. 
foL  45,  Taxation,  §  770.] 


5.  Same  —  Tax  Titlb  —  Action  to  Set  Aside 
Deed— Conditions  Precedent. 

A  bill  to  set  aside  a  tax  deed  in  soch  case 
must  tender  the  purchase  money  and  taxes  sub- 
sequently paid  as  a  condition  precedent  to  the 
setting  aside  of  tbe  deed,  or  aver  the  tijllingness 
and  readiness  of  the  plaintiff  to  pay  the  same. 
A  decree  which  fails  to  secure  to  the  purchaser 
such  reimbursement  is  erroneous. 

[Ed.  Note.— For  cases  in  point,  set  Cent.  Dig 
vol.  45,  Taxation,  i  1586.] 

6.  Appeal— Disposition  or  Cause- Remand 
TO  Trial  Court— Leave  to  Amend. 

On  reversing  a  decree  for  insu£Sciency  of 
the  bill,  in  a  cause  in  which  a  good  case  is  dis- 
closed by  the  evidence,  this  court  will  remand 
the  cause  with  leave  to  the  plaintiff  to  amend 
his  bill. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  fi  4606,  4616-4619.] 

(Syllabus  by  the  Court.)        ^ 

Appeal  from  Circuit  Court,  Monongalia 
County. 

Action  by  Daniel  L.  Toothman  against 
David  H.  Courtney  and  others.  From  a  de- 
cree in  favor  of  plaintiff,  defendant  Court- 
ney appeals.    Reversed  and  remanded. 

Cox  &  Baker,  for  appellant  W.  8.  Mere- 
dith and  W.  S.  Conaway,  for  appellee. 

POFFENBARGER,  J.  Daniel  L.  Tooth- 
man  obtained,  by  a  decree  of  the  circuit 
court  of  Monongalia  county,  the  setting  aside 
of  a  deed,  made  by  the  clerk  of  the  county 
court  of  said  county,  conveying  to  David  H. 
Courtney  an  undivided  one«izteenth  of  the 
oil  and  gas  in  a  tract  of  143  acres  of  land, 
lying  in  said  county,  pursuant  to  a  sale  there- 
of, as  delinquent  land,  made  by  the  sheriff. 
The  land  seems  to  be  rich  in  oil  production, 
carried  on  by  the  South  Penn  Oil  Company, 
and  the  decree,  in  addition  to  setting  aside 
said  deed,  requires  said  company  to  pay  one- 
sixteenth  of  the  oil  produced  by  it  to  Tooth- 
man  instead  of  Courtney.  Believing  the  tax 
deed  valid  and  his  title  to  the  royalty  good* 
Courtney  has  appealed. 

As  the  decree  stands  upon  the  theory  of 
invalidity  in  the  assessment,  nontaxability, 
and  nonsalableness  of  the  Toothman  interest 
as  land,  it  is  necessary  to  disclose  here  the 
transactions  relating  to  the  title.  Owning 
the  tract  of  land  in  fee,  Toothman  <ni  the 
6th  day  of  August,  1889,  executed  to  one 
iX  J.  Ford  an  instrument;  the  true  charac^ 
ter  of  which  is  a  matter  of  controversy  be- 
tween counsel  for  the  respective  parties,  but 
which  designates  itself  "oil  lease."  In  ex- 
press terms,  it  grants  to  Ford  "all  the  oil 
and  gas  in  and  under"  the  land,  "to  have 
and  to  hold  for  the  term  of  seven  years"  from 
the  date  thereof  "and  as  much  longer  as  oil 
or  gas  is  found  in  paying  quantities  there 
on."  Further  provisions,  bearing  upon  the 
question  to  be  determined,  read  as  follows: 
"The  above  grant  is  made  upon  the  follow- 
ing terms :  1st  Second  party  agrees  to  drill 
a  well  upon  said  premises  within  ten  months 
from  this  date,  or  thereafter  pay  to  first  paz^ 
ty  a  yearly  rental  of  $144.00  dollars  for  fur- 
ther delay  until  such  well  is  driUed*  such 
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parted  conditionally  with  his  entire  interest 
In  the  oil  and  gas,  and  for  all  time,  not  for 
a  mere  term  of  years.  It  was  agreed,  among 
other  things,  that,  if  any  royalty  should  he 
produced  under  the  lease  then  on  the  land, 
it  should  go  to  the  grantee. 

Our  conclusion  is  that  the  instrument  un- 
der consideration  is  a  lease,  resting  in  Ford 
a  right  of  exploration  and  production  on  the 
usual  terms  of  one-eighth  of  the  oil  to  the 
lessor  as  royalty,  and  seven-eighths  to  the 
lessee  as  a  '*worldng  interest,"  which  passed 
by  assignment  to  the  South  Penn  Oil  Com- 
pany, leaving  the  fee-simple  title  to  all  the 
oil  and  gias  in  the  lessor.  Of  this  he  con- 
veyed to  Joseph  H.  McDermott  one-sixteenth, 
retaining  the  title  to  fifteen-sixteenths.  By 
the  deed  to  Wilson  he  conveyed  the  land  In 
fee,  reserving  to  himself  "all  the  oil  rental." 
What  right  or  title  remained  in  him  by  vir- 
tue of  this  reservation  is  a  question  not  free 
from  difficulty.  We  all  agree  that  he  still 
had  a  fee-simple  estate  in  the  oil  and  gas, 
but  we  differ  as  to  the  extent  of  that  Interest. 
My  associates,  except  Judge  MILLER,  are 
Inclined  to  the  view  that  he  retained  an  un- 
divided one-sixteenth.  I  am  unable  to  reach 
the  conclusion  that  he  retained  that  others 
wise  than  by  holding  that  he  retained  all 
the  oil  and  gas,  less  what  he  had  conveyed 
to  McDermott  I  do  not  see  how  it  can  be 
said  that  he  retained  any  interest  in  the  gas 
and  oil  oe  nomine.^  A  rental  Issuing  out  of 
the  land  is  not  the  land  Itself,  nor  is  it  any 
part  of  the  land.  Rents  and  profits  are  the 
mere  usufruct  of  the  land.  There  may  be 
an  estate  in  them,  an  unlimited  right  of  en- 
joyment; but  it  is  an  Incorporeal  heredita- 
ment A  reservation  in  a  deed  or  lease  of  a 
rent  for  a  term  of  years  is  none  the  less  an 
intangible  incorporeal  right  In  the  deed  to 
Wilson  Toothman  reserved  no  land,  no  oil, 
no  gas,  by  name,  but  only  the  oil  rental, 
which  means  the  royalty.  He  reserved  all 
the  oil  rental,  thereby  retaining  in  himself 
the  beneficial  use  of  all  the  oil  in  the  land 
less  what  he  had  conveyed  to  McDermott. 
The  only  provision  of  the  deed  in  favor  of 
Wilson  relating  to  the  oil  is  the  grant  of  one 
sixty-fourth  thereof,  to  become  effective  after 
the  drilling  of  more  than  12  wells  on  the 
land.  Though  he  did  not  reserve  by  name 
the  oil  in  place,  or  any  part  of  it,  his  reserva- 
tion of  all  the  rental  or  royalty  to  be  derived 
from  it  compels  the  court  to  hold,  by  construc- 
tion of  the  instrument,  that  it  vests  in  him 
the  title  to  that  thing,  the  beneficial  use 
whereof  has  been  reserved,  namely,  the  oil 
hi  place.  Jarman  on  Wills,  marg.  p.  741, 
says:  "A  devise  of  the  rents  and  profits  or 
of  the  income  of  land  passes  the  land  itself 
both  at  law  and  in  equity — a  rule,  it  is  said, 
founded  on  the  feudal  law,  according  to  which 
the  whole  beneficial  interest  in  the  land  con- 
sisted in  the  right  to  take  the  rents  and 
profits.  And  since  St  1  Vict  c.  26,  such  a 
devise  carries  the  fee  simple;  but  before  that 
act  it  carried  no  more  than  an  estate  for  lif e^ 


unless  words  of  Inheritance  were  added.  But 
where  a  testator,  seised  or  possessed  of  a 
reversion  in  fee  or  for  years,  to  which  rent 
was  incident  devised  or  bequeathed  his 
'ground  rent,'  not  only  the  rent  but  the  re- 
version, would  pass;  as  he  was  considered, 
when  speaking  of  the  ground  rent,  to  mean 
by  that  term  all  the  reverslonaiy  interest,  of 
which  the  rent  was  the  inmaediate  fruit'* 
This  principle  was  applied  by  the  Supreme 
Court  of  Pennsylvania  in  Weakland  v.  Cun- 
ningham (Pa.)  7  Atl.  14S,  in  which  it  was 
held  as  follows:  "The  following  r^ervation 
in  a  deed:  'Excepting  the  profits  of  one-half 
of  all  the  stone  coal,  and  of  all  other  kinds 
of  mineral,  which  may  be  discovered  at  any 
time  hereafter' — ^is  a  reservation  of  the  cor- 
pus of  all  such  coal  and  mineral  in  place." 
Not  doubting  the  soundness  of  this  legal 
proposition  or  its  applicability  in  the  con- 
struction of  deeds,  as  well  as  wills,  I  unhes^ 
itatingly  make  use  of  it  here,  because  it  will 
operate  justly,  fully  effectuating  the  intention 
of  the  parties.  The  oil  was  already  under 
lease,  and  the  royalty,  or  oil  rental,  is  all  it 
can  ever  yield  to  its  owner.  That  reserved 
to  Toothman,  he  has  the  entire  beneficial  use 
of  the  oil,  the  equivalent  of  the  ownerstiip 
of  it  in  place.  Wilson  can  never  derive  a 
dollar  from  it,  unless  the  conditional  grant 
of  a  one  sixty-fourth  interest  should  take 
effect  If  there  had  been  no  lease  on  the 
land,  I  would  be  of  the  same  opinion,  for  a 
reservation  of  all  possible  benefit  of  the  oil 
is  tantamount  to  a  reservation  of  the  ooipus 
thereof.  It  matters  not  that  in  such  case, 
there  would  be  a  presumption  that  one-eighth 
is  the  royalty  contemplated,  it  being  the  usual 
royalty,  for  that  presumption  is  inseparable 
from  the  further  one  that  the  remaining 
seven-eighths  goes  with  the  royalty  as  a 
means  of  making  it  available,  or  realizing  it; 
for,  where  one^ighth  is  the  royalty,  the 
residue  never  benefits  the  landowner  other- 
wise than  by  enabling  him  to  get  the  one- 
eighth.  It  is  given  to  the  lessee  as  compensa- 
tion for  producing  and  delivering  the  royalty. 
The  two  presumptions  are  locked  in  indissolu- 
ble companionship.  They  unite  in  pressing 
the  view  that  a  grant  exception,  or  reserva- 
tion of  the  one-eighth  royalty  carries  with  it 
as  a  satellite  of  the  royalty,  the  seven-eighths 
"working  interest"  That  afterwards  it  hap- 
pens tliat  a  larger  royalty  may  be  obtained 
by  the  grantee  signifies  nothing.  He  is  at 
prefect  liberty  to  make  a  better  bargain  for 
operation  of  the  territory  than  it  was  sup- 
posed he  could  makei  After  events  and  mere 
surmises  are  not  to  be  considered.  The  in- 
tention at  the  time  of  the  execution  of  the 
deed  Is  the  test  Judge  MILLER  concurs  in 
the  views  I  have  here  expressed.  But  wheth- 
er these  conclusions  be  sound  or  not,  we  agree 
that  Toothman  had  title  to  at  least  one-six- 
teenth of  the  oil  in  place,  and  that  he  did  not 
have  title  to  the  whole  of  it;  f6r  be  had, 
by  his  deed,  conveyed  one-sixteenth  to  Mc» 
Dermott 
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The  tax  deed  stands  upon  the  assessment 
of  an  undivided  Interest  in  land.  Will  such 
an  assessment  sustain  a  sale  and  conveyance 
of  land  for  nonpayment  of  taxes?  Our  stat- 
ute does  not  contemplate  such  an  assess- 
ment Section  86  of  chapter  29  of  the  Code 
of  1899  [Code  1906,  i  821-86],  reading  as 
follows,  requires  land  to  be  assessed  either  as 
tracts  or  town  lots,  according  to  the  fact: 
*The  clerk  of  the  county  court  shall  make 
out  the  land  book,  including  all  extensions,  in 
such  form  as  the  auditor  may  prescribe, 
showing  for  each  magisterial  district  in  one 
table  &e  tracts  of  land  and  in  a  separate 
table  the  town  lots,  arranged  in  the  alpha- 
betical order  of  the  names  of  their  owners." 
Accordant  with  said  provision,  and  rendering 
proper  departure  therefrom  impossible,  sec- 
tion 37  of  said  chapter  [Code  1906,  i  821- 
37]  imposes  the  following  duties:  "In  the 
table  of  the  tracts  of  land  the  clerk  shall 
«nter  each  tract  separately,  and  shall  set 
forth.  In  as  many  separate  colimins  as  may 
be  necessary,  the  name  of  the  person  who,  by 
himself  or  his  tenant,  has  the  freehold  in 
his  possession;  the  nature  of  his  estate, 
whether  in  fee  or  for  life;  the  number  of 
acres  as  near  as  may  be  in  the  tract;  the 
name  of  the  tract,  if  it  has  a  name;  a  de- 
scription of  it,  as  far  as  practicable,  with 
reference  to  the  water-courses,  mountains  or 
other  places  on  or  near  which  it  lies:  the 
4istance  and  bearing,  as  near  as  may  be, 
from  the  court  house:  the  value  of  the  land 
per  acre,  including  buildings;  the  value  of 
the  whole  tract  and  buildings;  the  sum  in- 
cluded in  the  value  on  account  of  buildings ; 
the  amount  of  taxes  assessed  on  each  tract 
for  state,  state  school,  cotinty,  free  school, 
l>uilding  and  other  district  purposes,  in  sepa- 
rate columns,  at  the  rate  assessed  for  each 
of  such  purposes."  The  person  In  whose 
name  real  estate  shall  be  taxed  is  prescribed 
in  section  40  [Code  1906,  S  821-43]  of  said 
chapter,  as  follows:  "As  to  real  property 
the  person  who,  by  himself  or  his  tenant, 
iias  the  freehold  in  his  possession,  whether 
in  fee  or  for  life,  shall  be  deemed  the  own- 
er for  the  purpose  of  taxation.  A  person 
who  has  made  a  mortgage  or  deed  of  trust 
to  secure  a  debt  or  liability  shall  be  deemed 
the  owner  until  the  mortgagee  or  trustee 
takes  possession,  after  which  such  mortgagee 
or  trustee  shall  be  deemed  the  owner."  That 
undivided  interests  are  not. to  be  separately 
assessed  is  made  apparent  by  the  provision 
relating  to  taxation  of  lands  of  decedents, 
reading,  in  part,  as  follows:  "When  the  own- 
«r  dies  Intestate,  his  undivided  real  estate 
may  be  listed  to  his  heirs  without  designat- 
ing any  of  them  by  name  until  they  shall 
have  given  notice  to  the  clerk  of  the  county 
-court  of  the  division  of  the  same,  the  names 
^f  the  several  heirs,  and  the  parcels  allotted 
to  each;  and  each  heir  shall  be  liable  for 
the  whole  tax  assessed  upon  such  land  while 
it  is  so  listed; 'but  when  he  i>ays  the  same 
iie  may  recover  of  the  others  their  proper 


proportion  of  tibe  amount  so  paid  and  the 
proportion  thereof  for  which  such  other  or 
others  are  liable  shall  be  a  lien  on  the  in- 
terests owned  by  him  or  them  in  such  lands ; 
and  such  liens,  when  the  amount  so  paid  ex- 
ceeds twenty  dollars  in  all,  may  be  enforced 
in  a  court  of  equity.'*  Section  26,  c.  29, 
Code  1899  [Code  1906,  9  821-26].  Separate 
assessment  of  certain  interests  is  authorized 
by  section  25  of  said  chapter  [Code  1906,  t 
821-25],  but  they  are  not  undivided  inter- 
ests. It  says:  "When  a  tract  or  lot  of  land 
becomes  the  property  of  different  owners, 
in  several  parcels,  or  one  person  becomes  the 
owner  of  the  surface,  and  another  of  the 
minerals  under  the  same,  or  of  the  timber 
alone  oo  said  land,  the  assessor  shall  divide 
the  value  at  which  the  whole  had  before 
been  assessed,  among  the  different  owners, 
having  regard  to  the  value  of  each  Interest 
compared  with  that  of  the  whole,  and  enter 
the  same  on  the  copy  of  the  land  book  in 
his  possession,  or  upon  a  statement  appended 
thereto."  This  applies  where  the  freehold 
estate  in  the  minerals  or  timber  has  been 
severed,  in  ownership,  by  deed  or  otherwise^ 
from  the  freehold  in  the  land.  Under  it, 
coal  is  assessable  by  the  acre,  oil  or  gas  as 
the  oil  or  gas  in  so  many  acres,  and  timber  as 
the  timber  on  so  many  acres ;  each  as  an  en« 
tire  thing,  or  stratum  of  the  land.  Nothing 
in  it  suggests  a  shadow  of  authority  for 
assessing  an  undivided  interest  in  one  of 
these  things,  nor  can  there  be  any  reason 
for  doing  so  which  would  not  be  equally 
applicable  to  such  interests  in  other  portions 
of  the  land.  However  potent  such  reasons 
may  be,  the  Legislature  has  refused  to  be 
governed  by  them,  and  the  mode  of  assess- 
ment is  a  subject  of  its  discretionary  power, 
with  "Which  courts  cannot  interfere. 

It  has  been  suggested  that  section  4,  c.  21, 
p.  83,  Acts  1899,  providing  for  the  reassess- 
ment of  the  value  of  all  the  real  estate  in 
this  state,  authorizes  and  will  sustain  the 
assessment  of  undivided  interests  in  min- 
erals. How  far  that  act  may  be  deemed  to 
have  amended  the  general  law,  it  having 
been  a  special  act,  providing  for  a  single 
valuation,  might  be  an  interesting  question* 
if  it  were  necessary  to  make  the  inquiry. 
It  contains  no  repealing  clause,  and  appears 
not  to  have  been  designed  to  work  any  radi- 
cal or  fundamental  alteration  of  the  general 
laws  relating  to  taxation,  and  its  character 
and  purpose  must  not  be  overlooked  in  seek- 
ing its  meaning.  The  clause  therein  relied 
upon  as  authorizing  this  assessment  reads  as 
follows:  "And  when  mineral,  mineral  water, 
oil,  gas  or  coal  privileges  or  interests,  are 
held  by  a  party  or  parties,  or  any  company 
or  association,  exclusive  of  the  surface,  the 
same  shall  be  assessed  separately,  to  such 
party  or  parties,  company  or  association." 
That  mere  licenses  or  leases  for  coal,  oil,  or 
gas  never  were,  and  are  not  now,  taxable 
as  land  under  this  or  any  other  statute,  has 
been  solemnly  decided  by  this  court  in  Har- 
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Va.  605,  notwithstanding  the  very  genei'al 
terms  use<L  The  word  "interest"  is  still 
more  indefinite,  and  a  qualified  meaning  1b 
necessarily  given  to  it  by  the  context  That 
limits  it  to  an  inter^t  held  exclusive  of  the 
surface,  thereby  impliedly  requiring  separa- 
tion in  title  of  something  from  the  surface^ 
Separation  from  the  surface  can  only  apply 
to  something  which  had  connection  there- 
with. Surface  is  a  tangible  thing.  The  ''in- 
terest** to  be  held'  separately  necessarily 
means,  therefore,  the  coal,  oil,  gas,  and  min- 
eral water ;  not  an  undivided  interest  in  that 
interest  Under  this  act  partial  separation 
from  the  surface  is  not  enough.  The  thing 
to  be  separately  assessed  must  be  held 
exclusive  of  the  surface.  That  means  total 
separation  of  something  from  the  surface. 
Acts  in  pari  materia  must  be  construed  to- 
gether. This  act  and  section  25  of  chapter  - 
29  of  the  Code  of  1899  [Code  1906.  (  821-25] 
were  operative  at  the  same  time  and  related 
to  the  same  thing.  Said  section  25  had  al- 
ready authorized  separate  assessments  of 
minerals  and  timber  when  separately  owned. 
As  there  was  some  confusion  in  the  minds  of 
assessors  as  to  what  were  minerals,  the  re- 
assessment act  of  1899  descended  into  an 
enumeration  of  several  species  thereof,  nam- 
ing such  as  were  frequently  owned  separate- 
ly from  the  surface.  These  things  the  act 
called  mineral  "interests,"  plainly  meaning 
the  minerals  themselves,  not  estates  in  them, 
interests  In  the  titles  thereto,  or  shares 
therein.  It  is  not  pretended  that  section  25 
of  the  general  law  contemplates  separate  as- 
sessment of  undivided  interests  in  minerals, 
and  there  is  a  presumption  against  any  in- 
tent to  modify  it  by  the  special  reassess- 
ment act,  which  must  be  overcome  with 'plain 
language.  The  reassessment  act  related  to 
valuation  only.  Nothing  else  is  included  in 
its  title.  Anything  in  the  act  not  fairly 
within  its  title,  is  a  nullity.  Who  should 
pay  tax  on  land  is  wholly  foreign  to  the 
matter  of  valuing  land  for  taxation.  Acts 
should  be  so  construed  as  to  make  them  valid 
and  effective,  not  unconstitutional  and  void. 
In  merely  enumerating  the  species  of  min- 
erals, separate  taxation  of  which  had  been 
authorized  by  the  general  statute,  the  valua- 
tion act  added  nothing,  changed  nothing. 
It  merely  interpreted  the  general  statute  and 
made  it  plain  and  clear  for  the  guidance  of 
the  assessors  acting  under  the  valuing  act 
"Interests"  In  the  clause  of  the  statute,  above 
quoted,  necessarily  means  mineral  water,  oil, 
gas,  and  coal.  It  is  qualified  by  the  terms 
"mineral,  mineral  water,  oil,  gas  or  coal,** 
used  as  adjectives.  "Privileges  and  inter- 
ests" are  the  assessable  subjects,  and  they 
are  mineral  subjects.  The  complete  owner 
of  the  coal  in  a  tract  of  land  is  the  owner 
of  an  interest  in  it  and  it  is  a  mineral  inter- 
est Such  description  does  not  fit  ownership 
of  an  undivided  half  or  other  fraction  of  the 
coaL     In  describing  such  ownership,  using 


Interest  for  coal,  It  would  be  necessary  to  say 
an  undivided  interest  in  a  mineral  interest 
My  construction  makes  Interest  stand  for 
mineral.  The  other  construction  would  make 
it  stand  for  mineral  also,  and  then  go  further 
and  qualify  mineral  by  the  word  "undivided.** 
This,  in  my  opinion,  is  unwarranted  by  the 
letter  of  the  clause,  and  Is  certainly  in  the 
very  teeth  of  the  general  law,  and  there- 
fore violative  of  another  rule  of  ocmstmc- 
tion. 

If  the  terms  in  which  the  lawmaking  body 
has  expressed  Itself  were,  in  any  senses 
doubtful  respecting  this  matter,  which  I  do 
not  admit,  there  would  be  very  strong  rea- 
sons for  resolving  that  doubt  against  taxa- 
tion of  undivided  interests,  and  their  potency 
on  the  question,  whether  the  departure  la 
material,  is  apparent  It  would  often  bring 
almost  infinitesimal  Interests  in  land  under 
clouds  of  titie  and  into  litigation,  thereby 
clogging  and  obstructing  alienation,  with- 
holding land  from  the  markets,  impeding  its 
Improvement,  and  retarding  the  development 
and  prosperity  of  the  state.  Such  a  system 
of  taxation  would  be  burdensome  to  the  own* 
er  and  unwise  as  a  matter  of  state  policy, 
viewed  in  this  light  alone.  The  observations 
of  Mr.  Justice  Sawyer  of  the  Supreme  Court 
of  California  in  Bldleman  v.  Brooks,  28 
Cal.  72,  on  setting  aside  a  tax  deed,  predicat* 
ed  on  the  assessment  of  a  part  of  a  tract  of 
land,  held  in  undivided  ownership  as  the 
supposed  equivalent,  in  acreage,  of  the  on- 
divided  interest  of  one  of  the  co-tenanta^ 
apply  here  with  almost  equal  force.  He 
said:  "The  assessor  is  nowhere  authorized  ta 
arbitrarily  divide  up  lots  in  strips  to  suit 
his  caprice,  and  assess  such  several  portions 
separately.  If  he  may  divide  up  a  lot  oi 
well-known  boundaries  Into  strips  20  feet 
wide,  he  may  divide  It  into  strips  of  1  foot 
in  width,  or  even  smaller  dimensions,  and 
assess  each  separately,  and  thus  render  it 
not  only  greatiy  inconvenient  and  oppressive 
to  the  owner,  but  almost  impossible  for  tUm 
to  ascertain  whether  his  taxes  have  all  heesk 
paid  or  not  The  law  undoubtedly  contem- 
plates that  each  lot  of  well-knowa  dimensions 
and  boundaries  shall  be  assessed  as  one  lot 
In  this  instance  there  was  a  lot  of  the  ordi- 
nary dimensions — ^the  smallest  of  the  lots 
as  originally  officially  surveyed  and  platted 
In  that  part  of  the  city — ^wldch  had  not  been 
subdivided  by  the  owner.  It  was  Inclosed 
by  a  single  fence,  separating  it  dlstlnctiy 
from  all  other  lands,  and  had  a  dwelling- 
house  and  outbuildings  upon  it  the  whole 
openly  and  notoriously  occupied  as  a  single 
lot  or  messuage  by  the  defendant's  t^iant 
and  his  family.  Yet  it  was  arbitrarily  sliced 
up  into  at  least  three  parts,  and  eadi  sepa- 
rately assessed  as  a  distinct  lot;  the  larger 
portion — ^more  than  half— being  assessed  to 
the  real  owner,  the  defendant,  and  the  other 
two  parcels  to  unknown  owners.  Such  an 
assessment  of  a  tract  of  land  constitatlng 
one  well-known  lot,  and  actually  occupied  as 
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ench,  if  It  would  necessarily  have  such  an 
effect,  would  be  very  likely  to  mislead  the 
owner,  and  result,  as  in  this  instance,  in  a 
sale  of  his  proper^.  The  owner  calls  to  pay 
his  taxes.  A  list  of  all  the  taxes  against 
him  Is  furnished.  Upon  looking  it  over,  he 
finds  a  lot  in  a  certain  locality  taxed  to  him, 
and,  without  scrutinizing  the  boundaries  very 
closely,  he  naturally  concludes  that  the  whole 
lot  is  assessed  to  him,  as  it  should  be,  pays 
bis  taxes,  and  rests  in  security,  till  sevei^al 
years  afterward  he  finds  that  a  small  strip 
has  been,  in  fact,  assessed  to  unknown  own- 
ers, and,  without  his  knowledge  or  fault, 
acid." 

Under  our  system  of  taxation,  land  itself, 
and  not  a  mere  estate  or  Interest  In  it,  Is  a 
primary  subject  of  taxation^  and  the  reme- 
dy for  enforcement  of  payment  is  directly 
again^  the  land  as  well  as  its  owners.  The 
statute  creates  a  lien  upon  all  land  for  the 
taxes  thereon,  which  may  be  enforced  by  a 
suit  in  equity.  It  also  provides  for  sale  of 
the  land  for  nonpayment  of  the  taxes  there- 
on, and,  for  failure  to  cause  land  to  be  charg- 
ed with  the  taxes  it  ought  to  pay  for  a  period 
of  five  years,  the  title  is  forfeited  and  be- 
comes vested  in  the  state  by  constitutional 
and  statutory  provisions.  These  provisions 
deal  with  the  corpus  and  complete  title  to  the 
land.  .  In  so  far  as  they  are  constitutional, 
they  are  of  great  dignity,  and  may  be  con- 
sidered as  founded  upon  most  weighty  rea- 
sons of  public  policy.  Such  of  them  as  are 
statutory  must  be  deemed  to  be  In  execution 
of  the  constitutional  plan  of  taxation,  and 
highly  impregnated  with  its  spirit  Good 
reason  for  adopting  the  plan  is  found  in  the 
consequences  which  would  flow  from  general 
use  of  the  departure  now  under  considera- 
tion. If  50  persons,  owning  equal  undivided 
shares  of  a  tract  of  land,  were  separately 
charged  with  their  respective  interests  on  the 
land  book,  the  state's  lien  for  taxes  would 
be  severed  Into  50  parts,  and  50  suits  might 
be  maintained,  and  possibly  would  be  Tieces- 
sary  for  the  collection  of  the  taxes  on  the 
tract  It  would  require  50  separate  and  dis- 
'tinct  sherifirs  sales  for  delinquency,  and,  if 
made  to  the  state  for  want  of  private  bid- 
ders, she  would  be  compelled  to  make  50  pur- 
chases, instead  of  1,  undergoing  multiplied 
risks  of  complication,  delay,  and  loss,  and  the 
state  would  find  herself,  in  thousands  of  in- 
stances, in  a  relation  of  co-tenancy  with  pri- 
vate persons  in  the  ownership  of  land,  not 
only  as  the  results  of  such  sales,  but  also  of 
forfeiture  for  nonentry.  It  would  not  only 
bring  upon  the  state  embarrassment  in  the 
enforcement  of  her  constitutional  rights  and 
powers,  but  upon  the  people  interminable 
confusion  of  land  titles,  contrary  to  the  spirit 
of  the  Constitution,  which,  by  its  system  of 
forfeiture  and  transfer,  endeavors  to  pre- 
vent and  eradicate  uncertainty  of  such  titles. 

It  may  well  be  assumed  that  taxation  of 
land  by  undivided  interests  would  be  fraught 
with  inconvenience  and  injury  to  the  land- 


owner as  well  as  to  the  public,  though  th« 
nature  and  extent  thereof  la  not  so  apparent 
First  The  law  prescribes  a  different  mode, 
and  so  impliedly  forbids  it,  all  of  which  is 
presumed  to  rest  upon  sound  reason,  and,  aa 
the  state's  ability  to  sustain  such  burdens 
in  the  forms  of  expense  and  delay  as  are 
necessary  to  just  equitable,  and  fair  dealing 
with-  the  taxpayer  is  ample,  the  Legislature 
may  be  deemed  to  have  considered  his  best 
interests,  as  well  as  those  of  the  public,  in 
adopting  the  scheme  of  assessment  and  col- 
lection  of  taxes.  Secondly.  The  assessment 
of  the  entire  tract  or  lot  against  some  person 
or  personi^  indicated  by  statute  is  almost 
universal  among  the  states  of  this  country. 
In  some  states  the  assessment  is  made 
against  the  owner  or  occupant,  in  others 
against  the  owner,  and  in  others  against  tht 
person  or  persons  having  the  freehold  in 
possession.  In  very  few  instances  have  as- 
sessments been  prescribed  otherwise  than  by 
tracts  and  lots.  Blackwell,  Tax  Titles,  § 
256  et  seq.;  Black,  Tax  Titles,  H  104^  105; 
Cooley,  Tax.  730-733.  "In  a  majority  of  the 
states  the  rule  prescribed  by  the  statutes 
is  that  lands  and  other  real  estate  shall  be 
assessed  as  such,  irrespective  of  the  separate 
estates  that  individuals  may  have  in  them." 
Cooley,  Tax.  739. 

However,  inasmuch  as  every  foot  and  par- 
ticle of  any  given  tract  of  land  is  made 
liable,  by  the  Constitution  and  statutes,  for 
all  the  taxes  charged  and  chargeable  thereon, 
and  it  is  beyond  the  power  of  the  assessor, 
collector,  or  owner  to  evade  the  claim  and 
remedies  of  the  state  by  the  assessment  oi 
collection  of  only  part  of  such  taxes,  it  is  not 
difficult  to  preceive  that  the  owner  of  an  un- 
divided interest  in  it  is  subjected  to  great 
peril  by  the  attempt  to  assess  it  by  undivided 
interests.  In  such  case,  if  one  undivided  In- 
terest should  become  delinquent,  it  would 
be  the  duty  of  the  auditor  to  certify  either 
the  entire  tract  for  sale  or  none  of  it;  and, 
if  any  undivided  Interest  should  be  omitted 
for  a  period  of  five  successive  years,  the  title 
to  the  entire  tract  would  become  forfeited 
and  vest  in  the  state.  Forfeiture  and  sale 
can  be  prevented  only  by  payment  of  all  the 
taxes.  Smith,  Trustee,  v.  Tharp  et  al.^  17 
W.  Va.  221;  Frum  v.  Fox,  58  W.  Va.  334, 
338,  52  S.  B.  178.  This  must  be  so,  else  the 
state  niay  be  deprived  of  part  of  her  se- 
curity by  the  mere  ignorance,  negligence,  or 
malfeasances  of  her  officers;  for,  in  so  divid- 
ing up  an  assessable  subject,  they  release 
liens  and  split  up  remedies  into  mere  shreds 
without  warrant  of  law,  and,  if  it  be  so,  a 
landowner  will  ordinarily  have  great  diffi- 
culty in  determining  when  and  how  the  taxes 
on  his  land  have  been  discharged.  Instead 
of  one  assessment  and  payment  to  look  after, 
he  may  have  12  or  50.  Again,  he  is  presumed 
to  know  the  law,  and  to  have  assumed,  in 
this  case,  either  that  the  taxes  on  his  in- 
terest were  included  in  some  other  legal  as- 
sessment or  that  it  had  not  been  charged  at 
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all;  for,  tbls  asseBsment  being  Invalid,  he  is 
presumed  to  have  had  knowledge  of  its  in- 
Talidity  and  to  have  refrained  from  paying 
nnder  the  assessment  for  that  reason.  The 
departure  from  the  requirement  of  the  stat- 
ute is  therefore  plainly  manifest,  and,  as  it 
appears  in  the  record  of  the  proceedings,  It 
must  be  assumed  that,  but  for  it,  the  interest 
sold  would  have  been  redeemed.  McGallister 
V.  Cottrelle,  24  W.  Va.  173;  Williamson  v. 
Russell,  18  W.  Va.  612;  Simpson  v.  Edmis- 
ton,  23  W.  Va.  675;  McClain  v.  Batton,  50 
W.  Va.  121,  40  S.  B.  509. 

A  great  many  defects  and  irregularities  in 
tax  sales  and  tax  deeds  are  cured  by  section 
25  of  chapter  31  of  the  Code  of  1899  [Ck>de 
1906,  S  884J,  but  this  seems  clearly  not  to  be 
one  of  them.  It  is  not  an  irregularity,  error, 
or  mistake  in  the  delinquent  list,  the  return 
thereof,  the  affidavit  thereto,  the  recordation 
of  such  list  or  affidavit,  the  manner  of  laying 
off  any  real  estate  sold,  the  plat,  the  descrip- 
tion, or  report  It  is  not  an  instance  of  the 
failure  of  any  officer  to  do  or  perform  any 
act  or  duty  required  to  be  done  or  performed 
by  him  after  sale  is  made,  or  of  his  illegal 
or  defective  performance,  or  attempt  at  per- 
formance, of  any  such  act  or  duty.  Nor  is 
it  within  any  of  the  other  defects  or  irregu- 
larities specifically  cured  by  said  section. 

Affirmance  of  the  decree  would  be  the  In- 
evitable result  of  these  conclusions,  but  for 
a  fatal  defect  in  the  bill,  which  can  be  cured 
by  amendment  It  does  not  tender  the  tax 
sale  purchase  money  and  taxes  subsequent- 
ly paid  in  obedience  to  the  statutory  require- 
ment in  such  case,  nor  does  it  aver  the  plain- 
tiff's readiness  and  willingness  to  reimburse 
the  purchaser,  nor  does  the  decree  in  any 
way  secure  to  the  defendant  his  right  of 
reimbursement  For  this  reason  the  decree 
will  have  to  be  reversed  and  the  cause  re- 
manded with  leave  to  the  plaintiff  to  amend 
his  bill  in  this  respect  See  McClain  v.  Bat- 
ton,  50  W.  Va.  121,  40  S.  B.  500;  Mosser  v. 
Moore,  56  W.  Va.  478,  49  S.  B.  537.  The 
court  below,  deeming  the  assessment,  sale, 
and  deed  fraudulent  and  void,  held  reim- 
bursement not  necessary.  We  do  not  con- 
cur in  this  view.  It  was  an  Irregular  and 
defective  assessment  and  sale,  not  cured  by 
the  statute. 

Agreeably  to  the  conclusions  above  stated, 
the  decree  will  be  reversed,  the  demurrer 
sustained  and  the  cause  remanded,  with 
leave  to  the  plaintiff  to  amend  his  bill. 


(78  s.  c.  2ee) 

EHRLIOH  V.  JENNINGS,  Treasnrer. 

(Supreme  Court  of  South  Carolina.    Sept  27, 
1907.) 

1.  Bills  Ann  Nons— Bona  Fids  Pusohasbbs. 
The  holder  of  a  negotiable  instrument  tot 
value  before  maturity  and  without  notice  has 
a  good  title  as  against  the  true  owner,  though 
the  same  may  have  been  stolen. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vd.  7,  Bills  and  Notes,  §  '^'*^'  ^ 


2.  States— Bonds— Nbgotiabilitt. 

A  coupon  bond  of  a  state  is  a  negotiable 
instrument,  and  the  state  issuing  the  same 
incurs  the  same  responsibilities  as  an  individual. 

3.  Sahx. 

Laws  1892,  pp.  24,  25,  H  It  2,  provide  for 
the  redemption  of  certain  l)onds  ana  stocks  of 
the  state  oy  the  issuance  of  other  tx>nd8  and 
stocks  to  be  exchanged  therefor.  Section  3,  p. 
26,  requires  all  bonds  and  stocks  surrendered  ta 
be  immediately  canceled.  A  coupon  bond,  hav- 
ing been  exchanged  for  a  certificate  of  stock  un- 
der sections  1  and  2,  but  not  canceled  as  re- 
quired by  section  3,  was  thereafter  stolen  and 
again  restored  to  circulation.  Held^  that  a  hold- 
er for  value  before  maturity  and  without  no- 
tice was  entitled  to  again  exchange  the  same 
for  a  certificate  of  stock. 

4.  Saicb. 

Const  art  10,  §  11,  forbidding  the  General 
Assembly  from  creating  anv  further  debt  or  ob- 
ligation without  first  submitting  the  question  to 
the  electors,  does  not  bar  a  bona  fide  holder  of 
a  coupon  bond  of  the  state  from  the  right  to 
exchange  the  same  for  a  certificate  of  stock 
under  the  express  provisions  of  Laws  1892,  pp. 
24,  25,  S$  1,  2,  though  such  bond  has  thereto- 
fore been  redeemed  by  exchange  of  a  certificate 
of  stock,  but  again  restored  to  circulation  by 
theft 

6.  Mandamus  — To   State  Tbsasubkb  ^  Bs- 
DEMpnoN  OF  Bonds. 

Mandamus  will  lie  te  compel  the  State 
Treasurer  to  exchange  a  certificate  of  stock  for 
a  coupon  bond,  as  authorized  by  the  express 
provisions  of  Laws  1892,  pp.  24,  25,  H  1,  2, 
under  the  rule  that  mandamus  lies  to  compel  a 
public  officer  to  perform  a  ministerial  duty  im- 
posed by  law  to  the  performance  of  which  re- 
lator has  a  right  and  to  enforce  which  he  has  no 
other  adequate  remedy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  33,  Mandamus,  |  220.] 

6.  States  —  Actions  against  State  — State 
Offices  as  Defendant. 

Mandamus  to  compel  the  State  l^vasurer 
to  exchange  a  certificate  of  stock  for  a  coupon 


bond,  as  authorized  by  the  express  provisions  of 
Laws  1892,  pp.  24,  25,  §§  1,  2,  is  in  no  sense  a 
suit  against  the  state  without  its  consent 


[Ekl.  Note.— For  cases  in  point  see  Cent  Dig. 
Toi.  44,  States,  |  181.] 

Pope,  C.  Jm  Gary,  A.  J.,  and  Gary,  Klugh, 
Prince,  and  Hydrick,  Circuit  Judges,  msBenting. 

Bn  banc  Mandamus  by  Bdward  Ehrllch 
against  R.  H.  Jennings,  as  State  Treasurer, 
to  compel  him  to  issue  a  certificate  of  stock 
in  exchange  for  a  coupon  bond,  under  Laws. 
1892,  p.  24.    Writ  granted. 

W.  T.  Aycock,  for  Relator.  Attorney  Gen- 
eral  J.  Fraser  Lyon,  for  State  Treasure. 

JONES,  J.  The  relator  as  holder  of  a  cou- 
pon bond  No.  2525,  for  $1,000,  payable  to 
bearer,  issued  by  the  state  in  June,  1893, 
presented  the  same  to  the  State  Treasurer, 
and  demanded  a  certificate  of  stock  in  ex- 
change therefor  under  the  act  of  1892  (Laws 
1892,  p.  24),  entitled  "An  act  to  provide  for 
the  redemption  of  that  part  of  the  state  debt 
known  as  the  Brown  consul  bonds  and  stocks 
by  Issuing  other  bonds  and  stocks."  The 
State  Treasurer  refused  to  make  the  ex- 
change, on  the  ground  that  said  bond  had 
been  previously  redeemed,  having  been  sur- 
rendered to  the  State  Treasurer  by  a  holder 
in  exchange  for  stock,  and  thereafter  had 
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been  stolen  from  the  treasury  vault  by  a 
clerk  in  the  office.  Mandamus  is  now  souglit 
to  compel  the  State  Treasurer  to  issue  stock 
in  exchange  for  said  bonds. 

No  marks  to  indicate  cancellation  were 
ever  placed  upon  said  bond*  although  the 
statute  expressly  declared  that  such  surren- 
dered bond  **shall  Immediately  upon  such 
surrender  be  canceled  and  filed  by  the  State 
Treasurer  with  the  permanent  records  of  his 
office."  It  is  admitted  that  relator  is  a  bona 
flde  holder  for  value  before  maturity  and 
without  notice.  The  general  rule  of  law  is 
that  a  thief  of  personal  property  cannot  con- 
vey to  a  purchaser,  however  innocent,  any 
title  to  the  stolen  property  as  against  the 
real  owner;  but  from  the  highest  considera- 
tions of  public  policy  the  law  excepts  from 
the  rule  negotiable  Instruments  acquired  in 
good  faith  before  maturity  and  without  no- 
tice, and  makes  the  title  of  such  holder  good 
against  the  world.  Bond  Debt  Cases,  12  S. 
C.  200;  Spooner  v.  Holmes,  102  Mass.  603, 
3  Am.  Rep.  491;  ESvertson  v.  Nat  Bank  of 
Newport,  68  N.  Y.  14,  23  Am.  Rep.  9;  Mur^ 
ray  v.  Lardner,  2  Wall.  (U.  S.)  110, 17  L.  Ed. 
857;  Ckwke  v.  United  States,  91  U.  S.  389, 
23  L.  Ed.  237.  The  Bond  Debt  Gases,  12  S. 
C.  201,  show  that  a  coupon  bond  of  the  state, 
valid  in  Its  inception,  is  a  negotiable  security, 
and  the  state  issuing  such  negotiable  paper 
incurs  the  same  responsibilities  which  attach 
to  individuals  or  corporations  in  like  cases. 
There  is  no  suggestion  that  the  bond  in  ques- 
tloti  was  not  valid  when  originally  put  in 
circulation,  and,  it  being  admitted  that  re- 
lator is  a  bona  flde  holder  thereof  at  this 
time,  his  title  can  hi  no  wise  be  affected  by 
the  surrender  of  the  bond  to  the  Treasurer 
by  some  antecedent  holder  and  the  subse- 
quent theft,  by  means  of  which  it  was  again 
put  in  circulation.  The  method  which  the 
state  had  adopted  to  take  such  bond  out  of 
drculation— cancellation — was  not  complied 
with  by  those  Intrusted  by  the  state  with 
that  duty.  The  direction  to  cancel  surren- 
dered bonds  was  designed  to  prevent  the  very 
possibility  which  has  happened,  and  the  fail- 
ure of  the  state  officers  to  comply  cannot  be 
treated  as  a  circumstance  of  no  consequence, 
for  the  absence  of  marks  of  cancellation 
make  it  possible  for  the  thief  to  put  the  bond 
in  circulation. 

The  respondent  relies  upon  the  case  of 
Branch  v.  Commissioners  of  the  Sinking 
Fund,  80  Va.  427,  56  Am.  Rep.  596.  The 
syllabus  of  that  case  is  as  follows:  "Coupon 
bonds  Issued  by  the  state  of  Virginia  had 
been  redeemed,  and  others  had  been  issued 
In  their  stead.  The  bonds  so  redeemed  were 
stolen  from  the  state,  and  came  into  posses- 
sion of  a  bona  fide  holder  for  value,  who  pre- 
sented them  to  be  refunded  in  other  state 
bonds.  Held,  that  mandamus  would  not  lie 
to  compel  the  f  anding."  This  result  is  based 
upon  three  reasons:  (1)  The  bonds  could  not 
be  funded  because  they  were  not  legal  out- 
standUig  obligations  of  the  state,  having  been 


redeemed  and  extinguished.  (2)  That,  If  the 
bonds  were  legal  obligations  of  the  state  to 
be  paid  at  maturity,  the  contract  of  the  state 
was  to  pay  money,  not  to  give  other  bonds 
for  them.  (3)  That  the  bondholders  were  un- 
der the  circumstances  guilty  of  negligence  in 
falling  to  inform  themselves,  as  they  could 
and  ought  to  have  done  by  a  breath,  as  to 
the  genuineness  of  the  bonds.  It  will  be  ob- 
served that  the  third  reason  given  is  con- 
tradictory of  the  view  that  the  holder  was  a 
bona  flde  holder  for  value  before  maturity 
without  notice,  as  that  language  is  under- 
stood in  this  state  and  now  generally  in  thla 
country  and  Ekigland.  At  one  time  in  Eng- 
land, under  the  case  of  Gill  v.  Cubitt,  3 
Bam.  &  O.  466,  it  was  held  that  the  holder,  to 
have  good  title,  must  not  have  taken  the  nego- 
tiable paper  under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a  prudent 
man,  and  this  view  has  received  some  support 
In  this  country,  but  in  Goodman  v.  Harvey,  4 
Ad.  &  B.  870,  the  doctrine  of  Gill  v.  Cubitt 
was  completely  discarded,  and  the  rule  de- 
clared that  negligence  which  is  not  so  great 
as  to  warrant  an  inference  of  fraud  or  bad 
faith  will  not  affect  the  title  of  the  holder. 
Such  is  now  generally  the  rule  in  this  coun- 
try. Goodman  v.  Simonds,  20  How.  (U.  &) 
343,  15  L.  Ed.  934;  Murray  v.  Lardner,  2 
Wall.  (U.  S.)  110.  17  L.  Ed.  857;  Witte  v. 
WilUams,  8  &  C.  290,  28  Am.  Rep.  294.  We 
refer  to  this  to  show  that,  in  so  far  as  the 
VirgUila  case  rests  upon  the  negligence  of 
the  holder  as  affecting  his  title,  it  oannot  re- 
ceive any  sanction  in  this  state,  for.  If  the 
holder  was  merely  negligent,  his  title  should 
have  been  held  unaffected;  whereas,  if  his 
negligence  was  so  gross  as  to  warrant  an 
imputation  of  bad  faith,  that  made  a  case 
wholly  different  from  the  case  at  bar,  where 
there  is  not  a  suspicion  of  bad  faith.  With 
respect  to  the  second  reason  given  in  the 
Virginia  case,  if  it  be  conceded  that  the  bond 
in  question  Is  a  valid  obligation  of  the  state 
in  the  hands  of  a  bona  flde  holder.  It  would 
seem  clear  that  such  bona  fide  holder  is 
clothed  by  law  with  every  right  given  to  hold- 
ers of  the  bonds  by  the  statutes  which  au- 
thorized their  issuance,  exchange,  or  redemp- 
tion. The  main  reason  upon  which  the  doc- 
trine of  the  Virginia  case  rests  is  that  which 
treats  the  bonds  when  once  surrendered  to 
the  Treasurer  In  exchange  for  other  bonds 
as  dead  matter,  whose  vitality  could  never  be 
restored  without  voluntary  redelivery  by  the 
state,  and,  there  being  no  such  redelivery,  the 
bonds  should  be  held  to  be  in  the  category 
of  commercial  paper  stolen  from  the  maker 
before  it  had  legal  inception.  Although  there 
is  conflict,  much  authority  exists  for  the  view 
that  an  innocent  holder  for  value  of  paper 
commercial  and  negotiable  in  form,  but  which 
had  never  been  completed  by  delivery,  cannot 
acquire  rights  thereto  against  the  alleged 
maker.  Burson  v.  Huntington,  21  Mich.  415, 
4  Am.  Rep.  497;  Cline  v.  Guthrie,  42  Ind. 
227»  IS  Am.  Rep.  857;   Salley  t.  Terrill,  06 
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Me.  553,  60  Atl.  896,  66  K  R.  A.  730,  86 
Am.  St  Rep.  433. 

This  rule,  however,  cannot  properly  apply 
In  a  case  where  the  negotiable  paper  has 
once  become  operative  by  a  valid  delivery. 
The  real  point  of  inquiry  is,  admitting  a 
valid  and  strictly  negotiable  paper  in  the 
hands  of  a  bona  fide  holder  before  maturity :  • 
How  far  can  intervening  circumstances  affect 
the  title  of  the  holder?  The  general  rule  is 
that  payment  before  maturity  is  no  defense 
against  a  subsequent  bona  fide  holder  for 
value  before  maturity.  3  Randolph,  Com. 
Paper,  9  1470;  2  Dan.  Neg.  Inst  S  1233; 
Haug  V.  Riley,  101  Ga.  372,  20  S.  B.  44,  40 
L,  R.  A.  249;  Rockville  Nat  Bank  v.  Citi- 
zens' Gaslight  Co.,  72  Conn.  581,  45  Atl.  361. 
It  is  the  duty  of  the  maker  paying  commer- 
cial paper  before  maturity  to  take  reason- 
able precaution  to  prevent  its  restoration  to 
circulation  by  accident  or  fraud.  In  Ingham 
v.  Primrose,  7  C.  B.  N.  S.  82,  the  acceptor  of 
a  bill  after  paying  it,  and  Intending  to  can- 
cel it,  tore  it  in  halves  and  threw  it  into  the 
street,  but  the  drawer,  having  picked  up  the 
pieces  and  pasted  them  together,  put  the  bill 
again  into  circulation.  The  acceptor  was 
compelled  to  pay  a  second  time.  In  Cali- 
fornia V.  Wells  Fargo  &  Co.,  15  Cal.  336,  cer- 
tain warrants  issued  by  the  state  of  Cali- 
fornia were  paid  and  deposited  in  the  ofQce 
of  the  Treasurer,  were  afterwards  stolen 
from  the  office  and  passed  into  the  hands 
of  a  bona  fide  holder,  who  presented  them  to 
the  Treasurer  to  be  exchanged  for  bonds  un- 
der a  statute  of  that  state.  The  Treasurer, 
not  aware  of  the  theft,  exchanged  bonds  for 
warrants.  On  discovering  the  theft  after- 
wards, be  brought  suit  to  recover  the  bonds, 
but  the  court  held  that  the  bonds  were  valid 
debts  of  the  state  in  hands  of  the  Innocent 
holder.  In  Rockville  Nat  Bank  v.  Citizens' 
Gaslight  Co.,  72  Conn.  576,  45  Atl.  361,  cou- 
pon bonds  of  the  defendant  had  been  paid 
before  maturity  and  surrendered,  but  not 
marked  "Canceled,"  and  left  in  the  hands  of 
the  defendant's  treasurer,  who,  with  no 
power  to  reissue,  fraudulently  pledged  same 
with  plaintiff  bank,  which  took  them  before 
maturity,  bona  fide,  and  without  notice. 
The  court  held  that  plaintiff  was  entitled  to 
recover  upon  the  bonds.  The  case  of  Dis- 
trict of  Columbia  v.  Cornell,  130  U.  S.  655,  9 
Sup.  Ct  694,  32  L.  Ed.  1041,  is  distinguish- 
able from  this  case  in  at  least  two  impor- 
tant particulars :  (1)  The  certificates  involv- 
ed in  that  case  were  held  not  to  be  strict- 
ly commercial  paper.  (2)  When  paid,  they 
were,  in  fact,  marked  "Canceled,"  although 
the  marks  of  cancellation  were  removed  by 
the  thief,  a  clerk  in  the  ofiSce. 

The  principle  that  a  bona  fide  holder  can- 
not acquire  title  where  there  is  absolute 
want  of  power  In  the  state  or  its  ofllcers  to 
issue  negotiable  paper  has  no  application  in 
this  case;  the  bond  in  question  having  been 
originally  Issued  by  due  authority.  The 
holder  is  not  claiming  by  virtue  of  any  re- 


issue of  the  bond  after  Its  redemption,  but 
by  virtue  of  the  original  issue  and  relation 
to  it  as  a  bona  fide  holder  unaffected  by  in- 
tervening facts.  The  claim  is  not  that  the 
Treasurer,  or  any  one  in  his  office,  had  pow- 
er to  reissue  the  bond,  but  that  he  was  charg- 
ed by  the  state  with  the  duty  to  keep  it  out 
of  circulation  by  cancellation,  and  that  his 
failure  to  do  so  was  the  state's  failure.  It 
is  true  the  doctrine  of  estoppel  in  pals  does 
not  apply  to  a  sovereign  state,  and  that  the 
state  can  only  act  under  Its  Constitution  and 
through  its  legislative  enactments,  and  that, 
therefore,  contracts  cannot  be  created  against 
the  state  except  under  such  sanctions.  Bank 
T.  State,  60  S.  C.  475,  38  S.  E.  629.  But  here 
we  have  a  bond  of  the  state  issued  by  due 
authority  of  the  Legislature,  which  the  rep- 
resentative of  the  state  failed  to  cancel  as 
directed  by  statute,  and.  which  is  now  under 
the  law  merchant  the  property  of  the  relator. 
As  stated  by  Chief  Justice  Waite  in  Cooke 
V.  United  States,  91  U.  S.  389,  23  L.  Ed.  243 : 
*'A  government  may  suffer  loss  through  the 
negligence  of  its  officers.  If  It  comes  down 
from  its  position  of  sovereignty,  and  enters 
the  domain  of  commerce,  It  submits  Itself  to 
the  same  laws  that  govern  individuals  there. 
Thus,  if  it  becomes  the  holder  of  a  bill  of 
exchange,  it  must  use  the  same  diligence  to 
charge  the  drawers  and  Indorsers  that  is  re- 
quired 'by  individuals;  and,  if  It  fails  in 
this,  its  claim  upon  the  parties  Is  lost  U.  8. 
v.  Barker,  12  Wheat  (U.  S.)  559,  6  L.  Ed.  728. 
Generally  In  respect  to  all  the  commercial 
business  of  the  government  If  an  officer  spe- 
cially charged  with  the  performance  of  any 
duty  authorized  to  represent  the  government 
in  that  behalf  neglects  that  duty,  and  loss 
ensues,  the  government  must  bear  the  conse- 
quences of  his  neglect"  It  may  be  further 
said  that  the  right  of  a  bona  fide  holder  of 
commercial  paper  under  circumstances  like 
these  does  not  wholly  rest  upon  the  law  of 
estoppel,  but  is  grounded  upon  high  public 
policy  which  is  subserved  by  making  him  se- 
cure in  his  title. 

It  Is  urged  in  behalf  of  the  respondent 
that  the  recognition  of  the  bond  In  question 
as  a  valid  debt  of  the  state,  when  it  has  al* 
ready  been  redeemed  by  the  issue  of  stock 
in  exchange  would  result  In  Increasing  the 
debt  of  the  state,  in  violation  of  Const  f  11, 
art  10,  which  forbids  the  General  Assembly 
from  creating  any  further  debt  or  obligation 
without  first  submitting  the  question  to  the 
qualified  electors,  etc.  As  declared  in  Whal- 
ey  V.  Galliard,  21  S.  G.  581,  with  reference 
to  a  similar  provision  in  the  Constitution  of 
1868,  the  object  of  the  provision  was  to  place 
restrictions  upon  the  power  of  the  Legisla- 
ture to  contract  debts.  It  has  no  applica- 
tion to  a  case  like  this.  We  are  not  concern- 
ed now  with  the  validity  of  the  stock  Issued 
in  exchange  for  the  bond,  but  the  principle 
announced  touching  the  rights  of  a  bona  fide 
holder  would  surely  protect  the  holder  of 
such  stock  In  his  title.    The  bond  In  ques- 
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tion  In  the  bauds  of  the  relator  is  no  new 
debt  attempted  to  be  created  by  the  unanr 
thorlzed  act  of  some  officer,  or  even  by  the 
judgment  of  a  court,  but  represents  the  old 
debt  provided  for  In  the  statute  authorizing 
the  iSBue  ot  that  series  of  bonds. 

Having  thus  establi^ed  the  status  of  re- 
lator's title  to  the  bond  in  question,  we  pro- 
ceed to  consider  whether  mandamus  should 
Issue  to  compel  the  exchange  demanded. 
Mandamus  lies  to  compel  a  public  officer  to 
perform  a  plain  ministerial  duty  imposed  by 
law.  Involving  no  discretionary  power  to  the 
performance  of  which  the  relator  has  a  right, 
and  to  enforce  which  he  has  no  other  ade* 
quate  and  specific  legal  remedy.  Every  con- 
dition of  this  law  governing  mandamus  is 
met  in  this  case.  There  is  no  other  ade- 
quate legal  remedy.  We  have  shown  the  re- 
lator's title  to  the  bond  in  question  to  be  im- 
pregnable. As  owner  of  the  bond,  he  is  un- 
questionably entitled  to  every  right  confer- 
red upon  the  holder  by  the  statute  authoris- 
ing its  issuance,  exchange,  or  redemption. 
He  has  presented  to  the  proper  public  officer 
the  actual  bond  for  exchange,  and  his  de- 
mand has  been  refused.  The  officer  has  no 
discretion  to  refuse  such  a  demand  by  a 
bona  fide  holder,  and  the  statute  imposes 
upon  him  the  plain  ministerial  duty  to  make 
the  exchange  upon  demand  and  surrender 
of  the  bond.  In  Lord  v.  Bates,  48  S.  G.  95, 
26  S.  E.  213,  the  court  refused  mandamus 
because  the  statute  required  the  funding  of 
certain  bonds  upon  their  actual  surrender, 
a  condition  which  the  holder  had  not  met 
In  this  case  the  bond  is  actually  tendered; 
hence  there  is  nothing  in  the  case  of  Lord  v. 
Bates  antagonistic  to  the  issuance  of  the 
writ  in  this  case. 

The  Attorney  General,  however,  waives 
all  questions  as  to  the  remedy.  The  right 
of  a  bona  fide  holder  of  negotiable  paper  is 
not  merely  equitable.  It  is  a  legal  right  un- 
der the  law  merchant,  and  mandamus  should 
not  be  denied  upon  the  ground  that  relator's 
right  is  a  mere  equity.  This  is  in  no  sense 
a  suit  against  the  state  without  its  consent; 
for,  whenever  mandamus  lies.  It  compels  the 
performance  of  official  duty  imposed  by  the 
state. 

The  writ  should  be  issued  as  prayed. 

WOODS,  J.,  and  WATTS,  GAGE,  DANTZ- 
LER,  MEMMINGER,  and  WILSON,  Circuit 
Judges,  concur  with  JONES,  J. 

GARY,  A.  J.  (dissenting).  This  is  an  ap- 
plication to  the  court,  in  the  exercise  of  its 
original  jurisdiction,  for  a  writ  of  mandamus, 
requiring  the  State  Treasurer  to  issue  a  cer- 
tificate of  stock  in  exchange  for  a  bond,  which 
was  heretofore  surrendered  to  the  Treasurer, 
and  a  certificate  of  stock  issued  in  exchange 
for  it,  under  the  provisions  of  the  act  of  1892 
(Laws  1892,  p.  24)  entitled  "An  act  to  provide 
for  the  redemption  of  that  part  of  the  state 
debt,  known  as  the  Brown  consul  bonds  and 


stocks,  by  issue  of  other  bonds  and  stocks," 
which,  among  others^  contains  the  following 
provisions: 

"^Section  1.  That  the  State  Treasurer  shall 
cause  to  be  prepared,  a  sufficiency  of  blanks 
of  coupon  bonds  and  certificates  of  stock  of 
uniform  design  and  appearance,  to  be  color- 
ed brown,  as  will  provide  for  a  total  issue  of 
an  amount  (face  value)  in  the  aggregate  of 
such  bonds  and  certificates  of  stock,  not  to 
exceed  the  aggregate  amount  of  bonds  and 
stocks  that  have  been  or  may  be  issued,  under 
an  act  entitled  *An  act  to  reduce  the  volume 
of  the  public  debt  and  provide  for  the  pay- 
ment of  the  same,'  approved  December,  A.  D. 
1878,  and  acts  amendatory  thereto.    •    •    • 

"Sec.  2.  That  the  said  coupon  bonds  shall 
be  exchangeable  for  certificates  of  stock,  and 
said  certificates  of  stock  shall  be  exchange- 
able for  coupon  bonds. 

"Sec.  3.  That  all  bonds  and  certificates  of 
stock  surrendered,  as  hereafter  provided  for, 
shall  immediately  upon  such  surrender  be 
canceled,  and  filed  by  the  State  Treasurer 
with  the  pennanent  records  of  his  office,  and 
a  correct  registry  shall  be  kept  by  the  State 
Treasurer,  of  all  exchanges  made  under  the 
provisions  of  this  act,  so  as  to  exhibit  in  a 
separate  account  and  convenient  form,  the 
names  of  the  holders  thereof,  and  the  number 
and  amounts  of  all  such  bonds  and  stocks, 
received  into  the  Treasurer's  office,  together 
with  the  numbers  and  denominations  of  all 
bonds  and  stocks,  issued  in  exchange  therefor, 
or  sold  by  him  under  the  provisions  of  this 
act  And  the  Secretary  of  State  is  hereby  re- 
quired to  keep  at  all  times  a  correct  registry 
of  all  the  bonds  sealed  by  him  under  the  pro- 
visions of  this  act  And  the  Governor  is  in 
like  manner  hereby  required  to  keep  a  similar 
registry  of  all  bonds  sighed  by  him,  each  reg- 
istry to  be  accessible  to  public  inspection  at 
all  times." 

The  said  bond  was  not  canceled,  but  was 
stolen  and  placed  in  circulation,  and  came  in- 
to the  hands  of  the  petitioner,  who  alleges 
that  he  is  a  bona  fide  holder  thereof.  There 
is  not  even  the  slightest  suspicion  of  wrong, 
on  the  part  of  the  petitioner,  attaching  to  his 
possession  of  the  bond. 

The  first  question  that  will  be  considered  Is 
whether  mandamus  Is  the  appropriate  pro- 
ceeding. There  is  no  difference  in  principle 
between  this  case  and  that  of  Lord  v.  Bates, 
48  S.  0.  95,  26  S.  E.  213,  which  was  an  action 
instituted,  in  the  original  Jurisdiction  of  this 
court,  for  a  writ  of  mandamus  requiring  the 
State  Treasurer  to  fund  certain  bonds  which 
were  lost  The  application  was  refused  on 
the  ground  that  the  duty  of  the  Treasurer 
was  not  plainly  defined,  peremptory  and  min- 
isterial. In  that  case  the  court  quoted  with 
approval  the  following  language  from  the  case 
of  United  States  ex  rel.  International  Cont. 
Co.  V.  Lament  155  U.  S.  303,  15  Sup.  C3t.  97. 
39  L.  Ed.  160.  "It  is  elementary  law  that 
mandamus  will  only  lie  to  enforce  a  ministe- 
rial duty  as  contradistinguished  from  a  duty 
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which  is  only  discretlonaiy.  •  •  •  More- 
over, the  obligation  must  be  both  peremptory 
and  plainly  defined.  The  law  mast  not  only 
authorize  the  act  (Gommonwealth  t.  Boat- 
well,  18  Wall.  [U.  S.]  626,  20  L.  Ed.  631),  but 
it  mast  require  the  act  to  be  done.  A  man- 
damus will  not  lie  against  the  Secretary  of 
the  Treasury,  unless  the  laws  require  him 
to  do  what  he  is  asked  in  the  petition  to  be 
made  to  do.  Reeside  v.  Walker,  11  How.  (U. 
S.)  272,  18  L.  Ed.  693.  See,  also,  Ck>z,  Sec- 
retary, T.  McGarrahan,  9  Wall  (U.  S.)  208, 
19  L.  Ed.  579.  And  the  duty  must  be  clear 
and  indisputable.  Knox  Ck>unty  Commission- 
ers V.  Asplnwall,  24  How.  (U.  S.)  376,  16  L. 
Ed.  786."  To  the  same  effect  is  the  case  of 
United  States  y.  Windom,  137  U.  S.  686,  11 
Sup.  Ct  197,  84  L.  Ed.  811,  in  which  the  court 
says:  ''The  principle  upon  which  persons 
holding  public  office  may  be  compelled,  by  a 
writ  of  mandamus,  to  perform  duties  imposed 
by  law,  have  been  distinctly  defined.  •  ♦  • 
That  principle  is  that  the  writ  of  mandamus 
may  issue  where  the  duty  which  the  court 
is  asked  to  enforce  ts  plainly  ministerial,  and 
the  right  of  the  party  applying  for  it  is 
clear,  and  he  is  without  any  other  adequate 
remedy ;  and  it  cannot  issue  in  a  case  where 
its  effect  is  to  direct  or  control  the  head  of 
an  executive  department.  In  the  discharge  of 
an  executive  duty,  involving  the  exercise  of 
judgment  or  discretion.  The  doctrine  to  be 
gathered  from  these  cases,  as  well  as  those  in 
which  mandamus  was  granted,  as  those  in 
which  it  was  refused,  especially  from  the  two 
leading  cases  (Kendall  v.  U.  S.,  12  Pet  [U. 
S.]  624,  9  L.  Ed.  1181,  and  Decatur  t.  Pauld- 
ing, 14  Pet  [U.  S.]  497,  10  L.  Ed.  669),  is  thus 
enunciated  in  U.  S.  v.  Black,  128  U.  S.  40,  9 
Sup.  Gt  12, 32  L.  Ed.  354,  by  Mr.  Justice  Brad- 
ley, who  delivered  the  opinion  of  the  court: 
'The  court  will  not  interfere  by  mandamus 
with  the  executive  officers  of  the  government, 
in  the  exercise  of  their  ordinary  official  du- 
ties, even  where  those  duties  require  an  inter- 
pretation of  the  law,  the  court  having  no  ap- 
pellate power  for  that  purpose;  but,  when 
they  refuse  to  act  in  a  case  at  all,  or  when, 
by  special  statute,  or  otherwise,  a  mere  min- 
isterial duty  is  imposed  upon  them — ^that  is, 
a  service  which  they  are  bound  to  perform 
without  further  question— then,  if  they  refuse, 
a  mandamus  may  be  issued  to  compel  them.' 
It  is  proper  here  to  remark,  as  applicable  to 
the  determination  of  this  case,  that,  in  the 
extreme  caution  with  which  this  remedy  is 
applied  by  the  courts,  there  are  cases  when 
the  writ  will  not  be  issued  to  compel  the 
performance  of  even  a  purely  ministerial 
act  In  a  case,  for  instance,  where  the  in- 
tention of  the  officer,  though  acting  within 
the  scope  of  his  duty,  had  been  frustrated  by 
a  clerical  mistake  (U.  S.  v.  Schurz,  102  U.  S. 
878,  894,  895,  26  L.  Ed.  167,  IH),  or  where 
the  case  is  one  of  doubtful  right  (Insurance 
Ca  V.  Wilson,  8  Pet  [U.  S.]  291,  302,  8  L. 
Ed.  949),  or  in  a  case  where,  the  relator  hav- 
ing another  adequate  rem^,  the  granting 


of  the  writ  may  in  this  summary  proceeding 
affect  the  rights  of  persons  who  are  not  par- 
ties thereto."  See,  also,  Ck>nant  t.  Fuller,  18 
8.  G.  246;  the  concurring  opinion  of  Mr. 
Chief  Justice  Mclver  in  Lord  v.  Bates,  48  8. 
G.  96,  26  S.  B.  218;  State  t.  Morris,  67  S.  C 
163,  46  8.  B.  178;  Pugh  t.  Moore,  44  La. 
Ann.  209,  10  South.  710;  Herwig  v.  Richant- 
son,  44  La.  Ann.  708,  U  South.  136;  19  Bnc 
of  Law,  782-787,  788. 

When  the  bond  was  surrendered  and  a 
certificate  of  stock  Issued  in  exchange,  it 
lost  its  legal  effect  as  a  subsisting  obligation 
of  the  state.  Gancellation  was  not  a  con- 
dition precedent  upon  which  the  validity  of 
the  certificate  of  stock,  which  was  issued  in 
exchange  therefor,  depended;  and  such  re- 
quirement was  intended  simply  to  prevent 
fraud  after  the  transaction  between  the 
holder  of  the  bond  and  the  state  had  termi- 
nated by  the  exchange.  The  provision  as  to 
cancellation  stood  upon  the  same  footing  as 
that  in  regard  to  tlie  r^istry  of  the  bonds, 
as  to  which  the  court,  in  the  Bond  Debt 
Gases,  12  S.  G.  200,  used  this  language:  '^t 
is  very  manifest  that  this  provision  in  re- 
gard to  the  registry  of  the  bonds  is  a  mere 
direction  to  the  Treasurer,  and  was  not  de- 
signed to  be  a  condition  precedent,  the  per- 
formance of  which  should  be  necessary  to  the 
validity  of  the  bonds.  It  does  not  provide 
that  before  any  bond  Is  Issued  it  shall  be 
registered  by  the  Treasurer,  but  it  is  clear 
that  the  registration  is  to  follow,  not  pre- 
cede, the  issue  of  the  bonds,  and  could  not 
therefore  affect  their  validity.  •  •  •  The 
Gonstitutlon  was  never  designed  to  afford  the 
means  of  setting  a  trap  for  the  holders  of 
the  bonds  of  the  state  by  making  their  rights 
dependent  upon  tlie  performance  or  nonper- 
formance of  duty  by  one  of  the  officers  of  the 
state,  after  the  bonds  had  been  issued."  The 
rights  of  the  petitioner  are  equitable,  and 
mandamus  is  not  the  proper  remedy  for  the 
assertion  of  a  mere  equity.  'TThe  remedy  by 
mandamus  rests  upon  the  legal  rights  of  the 
relator,  on  the  one  hand,  and  the  obligations 
and  duties  of  the  respondent  on  the  other, 
and  cannot  be  predicated  solely  upon  the 
equitable  rights  and  obligations  existing  be- 
tween the  parties."    19  Enc  of  Law,  731,  732. 

The  question  whether  the  petitioner  is  a 
bona  fide  holder  of  the  bond  In  question  is 
not  ministerial,  but  strictly  Judicial  in  Iti 
nature,  and  the  action  of  the  Treasurer  in  re- 
fusing to  exchange  the  bond  for  a  certificate 
of  stock  is  'not  subject  to  control  or  review 
by  this  court  The  Attorney  General,  how- 
ever, stated  upon  the  hearing  of  this  case 
that  he  did  not  urge  the  objection  that  man- 
damus was  not  the  proper  remedy;  and  did 
not  contend  that  the  petitioner  had  actual 
notice  of  any  facts  which  would  tend  to 
show  that  he  was  not  a  bona  fide  holder  of 
the  bond.  Conceding  that  he  had  neither 
actual  nor  constructive  notice  of  sudi  facts 
as  tended  to  show  that  he  was  not  a  bona 
fide  holder  of  the  bond*  it  does  not  by  any 
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meims  follow  necessarily  thattbe  writ  should 
be  granted  requiring  the  Treasurer  to  make 
a  second  issue  of  a  certificate  in  exchange  for 
said  bond.  The  right  of  the  Treasurer  to  is- 
sue a  second  certificate  of  stodc  involves  a 
question  of  power,  and  must  be  determined 
by  the  act  of  1882  hereinbefore  mentioned, 
under  which  petitioner  contends  he  is  en- 
titled to  relief.  The  sections  of  that  act 
hereinbefore  set  out,  and  the  absence  of 
words  conferring  power  upon  the  Treasurer 
to  make  a  second  issue  of  a  certificate,  clear- 
ly show  that  the  Legislature  had  in  contem- 
plation but  a  single  issue  in  exchange  for  a 
bond,  and  that  the  Treasurer  is  not  author- 
ized to  make  a  second  issue.  In  the  Bond 
Debt  Cases,  12  S.  C.  200,  the  principle  was 
announced  that,  after  there  had  been  one  is- 
sue of  bonds  under  the  act  therein  mention- 
ed, there  w^s  no  power  to  make  a  second  is- 
sue thereunder.  In  that  case  the  court  used 
this  language:  "These  bonds,  together  with 
their  coupons,  must  therefore,  upon  the  fore- 
going principles,  be  regarded  as  valid  debts 
in  the  hands  of  boim  fide  holders,  if  the  acts 
80  referred  to  be  constitutional,  and  do,  in 
fact,  authorize  their  issue,  even  though  It 
may  now  appear  that  all  the  conditions  pre- 
scribed may  not  have  been  complied  with, 
and  even  though  there  may  have  been  the 
grossest  frauds  perpetrated  by  the  officers 
and  agents  of  the  state  in  issuing  them  and 
putting  them  into  circulation.  It  is  not  and 
cannot  be  denied  that  the  acts  so  referred 
to  do,  in  fact,  purport  to  authorize  the  issue 
of  bonds,  except  in  the  case  of  the  second 
issue  of  bonds  for  the  payment  of  the  inter- 
est upon  the  public  debt,  for  which  there 
does  not  seem  to  have  been  the  shadow  of 
authority  of  any  kind,  and  which,  therefore, 
are  absolutely  void,  no  matter  in  whose 
hands  they  may  be;  for,  if  the  act  be  con- 
strued as  giving  authority  for  a  second  is- 
sue, there  Is  no  conceivable  reason  why  a 
third  or  fourth  or  an  indefinite  number  of 
Issues  could  not  have  been  made  upon  the 
same  construction;  and  certainly  a  construc- 
tion leading  to  such  a  result  cannot  be  a 
correct  one."  That  case  clearly  shows  that 
bonds  issued  without  authority  of  law  are 
void,  even  In  the  hands  of  a  bona  fide  holder. 
To  the  same  effect  Is  the  case  of  Branch  v. 
Com.  of  Sinking  Fund,  6  Hansbrough  (Ya.) 
427,  66  Am.  Rep.  596,  in  which  there  was  an 
application  for  a  writ  of  mandamus  to  com- 
pel the  commissioners  of  the  sinking  fund  to 
fund  certain  bonds  of  the  state  of  Virginia, 
which  had  been  redeemed,  but  were  after- 
wards stolen  from  the  treasury  of  the  state, 
and  purchased  bona  fide  for  value,  and  with- 
out notice  on  the  part  of  the  petitioner  that 
th^  had  been  stolen.  In  refusing  the  writ 
of  mandamus  the  court  used  this  language: 
^We  are  of  opinion  that  after  these  bonds 
with  their  appurtenances  had  been  redeemed 
by  the  state,  and  taken  into  her  possession 
and  co0tody»  thegr  ceased  to  be  her  obliga- 


tions; and  could  not  again  become  such  un- 
less she  voluntarily  redelivered  or  reissued 
them.  They  had  run  their  career,  and  ful- 
filled their  mission,  and  had  returned  to  the 
dusty  depository  of  dead  matter  in  the  treas- 
ury, and  th^  had  been  submitted  by  out- 
standing equivalents  which  represent  the 
legal  and  moral  obligations  of  the  state,  and 
they  were  and  are  as  though  they  never  had 
been.**  As  the  act  of  1892  does  not  author- 
ise the  second  issue  of  a  certificate,  the 
stock  which  the  petitioner  prays  the  Treas- 
urer may  be  required  to  issue  would  be  void, 
even  in  the  hands  of  a  bona  fide  holder,  by 
reason  of  a  lack  of  authority  to  perform 
such  act. 

Lastly,'  if  the  duty  enjoined  upon  the 
Treasurer  to  issue  a  second  certificate  is  not 
ministerial,  this  court  (however  willing  it 
might  be  to  grant  the  petitioner  relief)  has 
not  the  power  in  mandamus  proceedings  to 
do  so;  for,  when  It  appears  that  rights  of 
the  state,  other  then  those  incidental  to  man- 
damus proceedings,  are  involved,  the  action 
becomes  hi  effect  a  suit  against  the  state, 
and  its  rights  cannot  be  adjudicated  unless 
it  is  made  a  party,  which  cannot  be  done 
except  by  an  act  of  the  Legislature.  "When 
no  provision  has  been  made  by  law  for  the 
auditing  and  payments  of  claims  against  the 
state  or  when  the  claim  has  not  been  admit- 
ted or  Is  disputed,  mandamus  will  not  lie, 
because  it  would  be  equivalent  to  an  action 
against  the  state,  and  a  state  cannot  be  sued 
without  its  consent''  19  Enc.  of  Law,  801, 
805.  **That  a  state  cannot  be  sued  in  any 
of  its  courts,  without  its  express  consent, 
which  can  only  be  given  by  the  legislative 
authority,  is  a  proposition  so  universally  con- 
ceded as  to  render  any  argument  or  author- 
ity to  support  it  wholly  unnecessary.  If, 
however,  authority  should  be  asked  for,  it 
will  be  found  in  almost  every  case  which  will 
be  hereinafter  cited,  where  It  will  be  found 
that  the  proposition  has  either  been  distinct- 
ly decided  or  expressly  recognized;  and  we 
are  not  aware  of  any  authority  to  the  con- 
trary." Lowry  v.  Thompson,  25  S.  0.  416, 
1  S.  B.  141.  See,  also.  Water  Power  Co.  v. 
Electric  Co.,  43  S.  C.  154,  20  S.  E.  1002,  in 
which  the  language  from  Lowry  v.  Thomp- 
son, supra,  la  quoted  with  approval. 

For  these  reasons,  I  dissent. 

POPE,  C.  J.,  and  GABY,  KLUGH,  PRINCE, 
and  HTDRICK,  Circuit  Judges^  concur  In 
this  dissent. 


(78  S.  C.  36) 
CHARLES  V.  ATLANTIC  COAST  LINE  R. 
CO. 

(Supreme  Court  of  South  Carolina.   Aug;  31, 
1907.) 

1.  Cabbiers— CoNNECTiNa  Casbiebs— Loss  or 

ShIFICENI"— E  VI DENCB. 

For  the  purpose  of  showing  that  four  bags 
out  of  a  shipment  of  rice  were  lost  while  in  t&« 
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poBsession  of  the  terminal  carrier,  a  freight  bill 
for  transporting  80  i>ackages  of  rice  presented 
by  snch  carrier  to,  and  paid  by  the  consignee, 
and  indorsed,  ^4  sacks  snort,"  is  relevant 

2.  Sake. 

A  prima  fade  showing  of  loss  while  In  the 
hands  of  the  terminal  carrier  is  made  out  by 
testimony  of  the  consignee  that  he  ordered  30 
bags  of  rice  of  W.,  and  that  such  carrier  pre- 
sented to  him,  and  he  paid,  a  freight  bill  for 
carrying  30  paclcages  of  rice  consigned  by  one 
having  the  same  initials  as  W.,  and  that  it  was 
indorsed,  "4  sacks  shorL" 

3.  AppBAii— Hajuclebs  Ebbob. 

There  bein^  sufficient  undisputed  evidence 
to  support  the  judgment  of  a  magistrate,  error 
in  admitting  other  evidence  will  be  considered 
harmless. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol  3,  Appeal  and  Error,  i  4161.J 
4w  EviDKNCB— Best    and    Sjscondabt— Wbit- 

ING8  Collateral  to  Issues. 

Plaintiff,  in  an  action  by  the  consignee 
against  a  carrier  for  loss  of  4  bags  out  of  a 
shipment  of  30  bags  of  rice,  mav  testify  that 
he  had  bought  30  bags  of  rice  of  W.,  without 
producing  the  written  order  and  acceptance 
admitted  to  be  In  existence,  defendant's  liability 
being  dependent  not  on  sucn  contract,  but  on  its 
possession  for  transportation  of  goods  consigned 
to  plaintiff,  and  such  contract  being  merely  a 
collateral  matter,  as  to  which  parol  testimony  Is 
admissible. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  |  1862.] 

S.   COMMEBGE— INTEBSTATE     COIOCBEGS— REGU- 
LATION. 

Act  1903  (24  St  at  Large,  p.  81),  provid- 
ing a  penalty  of  $50  to  be  paid  the  consignee 
by  a  carrier  doing  business  in  the  state,  for 
failure  to  adjust  and  pay  within  a  certain  time 
a  claim  for  loss  of  freight  while  in  its  possession, 
is  not  unconstitutional  as  an  interference  with 
interstate  commerce,  even  in  case  of  an  Inter- 
state shipment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Commerce,  S9  77-86.] 

Appeal  from  Conmion  Pleas  Circnit  Court 
of  Florence  County;  Geo.  W.  Oage,  Judge. 

Action  by  R.  Keith  Charles  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Wlllcox  &  Wlllcox,  for  appellant  Galletly 
&  Ragsdale,  for  respondent. 

JONES,  J.  This  action  was  brought  in  a 
magistrate  court  to  recover  the  value  of  four 
sacks  of  rice  alleged  to  ha¥^  been  shipped 
from  New  Orleans,  La.,  by  Martin  J.  Wynne 
to  the  plaintiff  at  Timmonsvllle,  S.  C,  and 
to  have  been  lost  while  in  the  possession  of 
the  defendant  carrier,  and  also  to  recover 
$50  penalty  for  failure  to  adjust  and  pay  the 
claim  within  00  days,  as  prescribed  by  the 
act  of  February  23,  1903.  The  magistrate 
gave  Judgment  against  defendant  for  the 
amount  claimed,  $68.48,  which  judgment  on 
appeal  was  affirmed  by  the  circuit  court 

We  notice  first  appellant's  seventh  and 
eighth  exception,  alleging  error  in  finding 
that  the  rice  sued  for  was  lost  while  in  the 
possession  of  the  defendant,  there  being  no 
testimony  whatever  tending  to  show  such 
fact  The  circuit  conrt  found  that  "the  de- 
fendant presented  to  and  collected  from  the 


plaintiff  a  freight  bill  for  80  sacks  of  rioe^ 
and  marked  on  the  bill,  '4  sacks  short,* 
•  •  •  that  It  was  warrantable  to  con* 
dude  that  the  fonr  sacks  of  rice  did  corns 
Into  the  possession  of  the  defendant  com- 
pany, for  it  collected  the  freight  on  the  four 
sacks,  and  declared  that  the  rice  was  miss- 
ing. Enough  was  proven  to  cast  on  the  de- 
fendant company  the  burden  of  proving  that, 
when  the  shipment  reached  its  line,  four 
sacks  were  then  missing.  The  defendant 
alone  knew  the  fact,  and  it  did  not  prove  it" 
The  plaintiff  was  the  only  witness  examin- 
ed in  the  case  and  his  testimony  warranted 
the  conclusion  of  the  circuit  court,  if  his  tes- 
timony on  this  point  was  admissible.  Ths 
fifth  exception  charges  that  it  was  error  to 
admit  in  evidence  the  freight  bill.  Exhibit 
F,  on  the  ground  of  irrelevancy.  It  appears 
from  the  exhibit  that  defendant  collected 
from  plaintiff  $13.50  freight  for  transport- 
ing "30  pkts.  rice,"  and  that  the  consignor 
was  "M.  J.  W.,**  and  that  four  sacks  were 
short  Plaintiff  testified  that  in  August* 
1905,  he  ordered  Martin'  J.  Wynne  of  New 
Orleans  to  ship  30  bags  of  rice,  and  paid  him 
for  the  same,  and  that  he  paid  the  freight 
for  SO  bags,  and  only  received  20.  There 
was  no  evidence  of  any  other  order  by  plain- 
tiff for  rice  or  shipment  of  rice  to  plaintiff 
during  the  period  involved  in  the  controver- 
sy. The  freight  bill  and  its  payment  with 
this  statement  indorsed  thereon  was  clearly 
relevant  It  tended  to  show  a  single  ship- 
ment of  30  bags  of  rice  to  plaintiff  by  one 
whose  initials  were  the  same  as  those  of  the 
alleged  shipper,  and  that  charge  was  made 
by  defendant  for  transporting  that  nnmber 
of  bags,  coupled  with  an  admission  that  four 
were  missing.  This  was  at  least  sufficient 
to  make  out  a  prima  facie  case  of  loss  while 
In  the  possession  of  defendant  and  to  cast 
upon  defendant  the  burden  of  showing  that 
the  loss  did  not  occur  on  its  line.  Willett  t. 
Railway,  66  S.  C.  478,  45  8.  E.  93 ;  Walker 
T.  Railway,  76  8.  O.  809,  56  8.  B.  952. 

The  foregoing  conclusion  renders  it  im- 
material to  consider  the  third  and  fourth 
exceptions  to  the  admission  of  testim<Hiy  by 
the  magistrate,  for  it  may  be  conceded  that 
it  was  error  to  admit  in  evidence  a  bill  of 
lading  purporting  to  be  issued  by  the  Louis- 
ville &  Nashville  Railroad  Company  for  80 
sacks  of  rice  consigned  by  Martin  J.  Wynne 
to  plaintiff,  without  some  proof  that  It  was 
in  fact  issued  to  the  consignor  by  an  author- 
ized agent  and  that  it  was  also  error  to  al- 
low in  evidence  a  bill  for  30  packages  of 
rice  rendered  to  plaintiff  by  Martin  J.  Wynne, 
dated  August  23,  1905,  containing  the  words, 
'^Bhipped  via  L.  ft  N.  Rd.,"  being  the  mere 
statement  of  Martin  J.  Wynne  not  examined 
in  this  case,  still  the  error  was  harmless,  as 
this  testimony  may  be  stricken  from  the 
record,  and  leave  undlspnted  testimony  suf- 
ficient to  sustain  a  judgment  for  the  loss  of 
the  goods  while  in  defoidant's  possession. 
Section  868  of  the  Code  of  Clyll  Procednn 
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of  1902  requires  that  on  appeals  from  magis^ 
trate's  court  judgment  should  he  rendered 
according  to  the  Justice  of  the  case,  without 
regard  to  technical  errors  and  defects,  which 
do  not  affect  the  merits. 

The  first  and  second  exceptions  allege  error 
in  permitting  plaintiff  to  testify  that  he  had 
purchased  30  bags  of  rice  from  Martin  J. 
Wynne  without  producing  the  written  order 
and  acceptance  therefor  admitted  to.  be  in 
existence.  This  not  being  a  suit  between 
plaintiff  and  Martin  J.  Wynne  touching  the 
purchase  of  the  rice;  and,  defendant's  lia- 
bility being  dependent  not  upon  such  con- 
tract of  purchase,  but  upon  Its  possession 
for  transportation  of  goods  consigned  to  plain- 
tiff, the  contract  in  question  involved  mere- 
ly a  collateral  matter,  as  to  which  parol  tes- 
timony was  admissible.  Elrod  v.  Cochran,  59 
S.  C.  470,  88  8.  E.  122. 

The  ninth  exception  assigns  error  In  not 
reversing  the  judgment  of  the  magistrate  for 
the  statutory  penalty,  after  having  held  that 
the  claim  in  question  arose  out  of  an  in- 
terstate shipment,  and  that  the  penalty  stat- 
ute was  invalid  as  to  interstate  shipments. 
What  the  circuit  court  really  held  was  that 
the  terms  of  the  proviso  of  the  act  of  1903 
were  invalid  in  so  far  as  they  refer  to  com- 
merce between  the  states,  under  the  authority 
of  Central  of  Georgia  R.  R.  v.  Murphy,  196 
U.  S.  194,  25  Sup.  Ct.  218,  49  L.  Ed.  444,  but 
that  defendant  could  not  avail  itself  of  the 
invalidity  of  this  proviso,  as  the  evidence 
showed  that  defendant  was  in  possession  of 
the  goods  lost;  in  other  words,  that  the 
penalty  statute  of  1903  does  not  violate  the 
Interstate  commerce  law  In  so  far  as  it  ap- 
plies to  common  carriers  in  this  state  in 
whose  possession  the  goods  are  lost  or  dam- 
aged. The  Georgia  statute,  which  was  con- 
demned in  the  Murphy  Case  as  an  unlawful 
interference  with  interstate  commerce,  Im- 
I>osed  upon  the  initial  or  connecting  carrier, 
as  a  condition  of  availing  itself  of  a  valid 
contract  of  exemption  from  liability  beyond 
its  own  line,  the  duty  of  tracing  the  freight 
and  Informing  the  shipper  in  writing  when, 
where,  and  how,  and  by  what  carrier  the 
freight  was  lost,  daniaged,  or  destroyed,  and 
of  giving  the  names  of  the  parties  and  their 
official  position,  if  any,  by  whom  the  truth 
of  the  facts  set  out  in  the  information  can 
be  established.  The  distinction  between  the 
Georgia  statute  and  our  statute  (Civ.  Code 
1902,  §  1710)  is  pointed  out  In  Skipper  v. 
Seaboard  Air  Line,  75  S.  C.  276,  55  S.  E.  454, 
7  L.  R.  A.  (N.  S.)  388,  which  sustained  sec* 
tlon  1710  as  not  violative  of  interstate  com- 
merce. We  are,  however,  not  now  to  consider 
the  validity  of  section  1710,  but  we  are  to 
consider  the  validity  of  the  act  of  1908  (24  St 
at  Large,  p.  81)  as  applied  to  interstate  ship- 
ments. The  statute,  by  its  title,  is  "An  act  to 
regulate  the  manner  in  which  a  common  car- 
rier doing  business  in  this  state  shall  ad- 
just freight  charges  and  claims  for  loss 
of  or  damage  to  freight."  Section  2  provides 
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"that  every  claim  for  loss  of  or  damage  t» 
freight  while' in  the  possession  of  such  com- 
mon carrier  shall  be  adjusted  and  paid  within 
forty  days,  in  case  of  shipments  wholly  with- 
in this  state,  and  within  ninety  days,  in  case 
of  shipments  without  this  state,  after  the 
filing  of  such  claim  with  the  agent  of  such 
carrier  at  the  point  of  destination  of  such 
shipment :  provided,  that  no  such  claim  shall 
be  filed  until  the  arrival  of  the  shipment  or 
of  some  part  thereof  at  the  point  of  des- 
tination, or  until  after  the  lapse  of  a  rea- 
sonable time  for  the  arrival  thereof.  In 
every  case  such  common  carrier  shall  be  liable 
for  the  amount  of  such  loss  or  damage,  togeth< 
er  with  interest  thereon  from  the  date  of 
the  filing  of  the  claim  therefor  until  the 
payment  thereof.  Failure  to  adjust  and  pay 
such  claim  wlthhi  the  periods  respectively 
herein  prescribed  shall  subject  each  common 
carrier  so  failing  to  a  penalty  of  fifty  dollars 
for  each  and  every  such  failure,  to  be  recov- 
ered by  any  consignee  or  consignees  ag- 
grieved in  any  court  of  competent  jurisdic- 
tion :  provided,  that  unless  such  consignee  or 
consignees  recover  in  such  action  the  full 
amount  claimed,  no  penalty  shall  be  recov- 
ered, but  only  the  actual  amount  of  the  loss 
or  damage,  with  interest  as  aforesaid:  pro- 
vided, further,  that  no  common  carrier  shall 
be  liable  under  this  act  for  property  which 
never  came  into  its  possession,  if  it  complies 
with  the  provisions  of  section  1710,  vol.  1,  of 
the  Code  of  Laws  of  South  Carolina,  1902." 
The  last  proviso,  as  the  circuit  court  cor- 
rectly held,  has  no  application  to  carriers  into 
whose  possession  the  goods  have  come.  Con- 
struing the  statute  in  Seegers  v.  Railway,  73 
S.  C.  71,  52  S.  E.  797,  the  court  said :  "The 
duty  to  make  prompt  settlement  for  loss  or 
damage  to  goods  is  but  an  incident  of  the 
duty  to  transport  and  deliver  safely  and  with 
reasonable  diligence.  The  statute  in  question 
was  designed  to  effectuate  an  important  pub- 
lic purpose,  viz.,  to  compel  the  common  car- 
rier to  perform  with  reasonable  diligence  the 
duty  which  peculiarly  appertains  to  his  busi- 
ness as  a  carrier  of  freight.  The  penalty  is 
but  a  means  to.  that  end." 

While  it  is  not  easy  to  define  the  exact 
limits  of  the  operation  of  state  laws  as  at 
fecting  interstate  commerce,  we  have  no  hes- 
itation in  saying  that  the  statute  in  question, 
as  it  affects  carriers  doing  business  in  this 
state  who  fail  or  refuse  to  adjust  and  pay 
the  loss  of  of  damage  to  goods  while  in  their 
possession.  Is  no  unlawful  interference  with 
interstate  commerce,  even  as  applied  to  an 
Interstate  shipment.  The  penalty  Imposed  is 
for  a  delict  of  duty  appertaining  to  the  busi- 
ness of  a  common  carrier,  and,  in  so  far  as  it 
may  affect  Interstate  commerce,  It  is  an  aid 
thereto  by  Its  tendency  to  promote  safe  and 
prompt  delivery  of  goods,  of  Its  legal  equiv- 
alent— ^prompt  settlement  of  proper  claim  for 
damages.  No  penalty  can  attach  except  upon 
the  establishment  in  a  court  of  a  default  of 
duty  imposed  by  statute.    The  statute  doe« 
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not  attempt  to  regulate  Interstate  oommeroe^ 
and  imposea  no  tax  or  barden  thereon.  It  Is 
supported  by  the  general  principle  declared 
iQ  Sherlock  t.  Ailing,  93  U.  S.  99,  104,  23 
L.  Ed.  819>  and  enforced  in  Smith  v.  Alabama, 
124  U.  S.  465,  8  Sup.  Gt  564,  81  L.  Ed.  508, 
and  Nashyille,  etc.,  R.  R.  t.  Alabama,  128  U. 
S.  96,  9  Sup.  Ct  28,  32  L.  Ed.  352,  that 
state  legislation  "relating  to  the  rights,  duties, 
and  liabilities  of  citizens,  and  only  indirectly 
and  remotely  aiTecting  the  operations  of 
commerce,  is  of  obligatory  force  upon  citizens 
within  the  territorial  jurisdiction,  whether 
on  land  or  water,  or  engaged  in  commerce 
foreign  or  interstate,  or  In  any  other  pur- 
suit." In  the  case  of  Western  Union  Tel.  Ck>. 
y.  James,  162  U.  8.  650,  16  Sup.  Ot  984,  40 
L.  Ed.  1105,  a  statute  of  Georgia  requiring 
telegraph  companies  to  transmit  and  deliver 
dl^atches  with  impartiality,  good  faith,  and 
diligence,  under  penalty  of  $100  in  each  case, 
In  the  absence  of  legislation  by  Congress  on 
the  subject,  was  held  not  to  be  an  unwar- 
rantable interference  with  interstate  com- 
merce as  to  messages  without  the  state. 

The  exceptions  are  overruled,  and  the  Judg* 
ment  of  the  circuit  court  is  affirmed* 


(78  Sl  c.  81) 
COOPER  V.  SEABOARD  AIR  LINE  RT. 

(Supreme   Court  of   South  Carolina.    Sept  6, 
1907.) 

GABBIEBS— CONNECTINO   CaBBISBS— INJUBT   TO 

Shipment— Fbesumption  . 

The  presumption  from  the  receipt  bv  a  con- 
signee from  the  terminal  carrier  of  a  shipment 
of  goocis  damaged  by  breakage  is  that  the  goods 
were  damaged  while  In  the  possession  of  such 
carrier. 

[Ed.  Note.— For  oa^es  in  point,  see  Gent.  Dig. 
vol.  9,  Carriers,  S  837.1 

Appeal  from  Circuit  Court  Richland  Coun- 
ty; D.  E.  Hydrick  and  R.  Withers  Memming- 
er,  Judges. 

Action  by  J.  B.  Cooper  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

B.  L.  Craig  and  I^les  &  McMahan,  for  ap- 
pellant. De  Pass  &  De  Pads,  for  respond- 
ent 

JONES,  J.  In  this  action  brought  in  a 
magistrate  court  plaintiff  sought  to  recover 
of  defendant  $8  damage  by  breakage  while 
in  its  possession  to  a  shipment  of  a  box  of 
crockery  ware  from  Cincinnati,  Ohio,  to 
Blaney,  S.  C,  and  $50  penalty  for  failure 
to  adjust  and  pay  the  claim  within  90  days 
after  the  filing  thereof,  as  prescribed  by  the 
act  of  February  23,  1908  (24  St  at  Large,  p. 
81).  The  first  trial  resulted  in  a  verdict  for 
plaintiff,  which,  on  appeal  to  the  circuit  court, 
was  set  aside,  atid  the  case  remanded  to  the 
magistrate  court  for  new  trial,  because  of 
error  in  the  admission  of  testimony.  On  the 
second  trial  before  the  magistrate  judgment 
was  rendered  in  favor  of  plaintiff  in  the  sum 


of  $68,  and,  on  appeal  to  the  circuit  eourt, 
this  judgment  was  afilrmed,  from  which  de- 
fendant appealed  to  this  court  on  one  ex- 
ception, assigning  error  to  the  circuit  court 
in  holding  the  act  of  February  23,  1903  (24 
St  at  Large,  p.  81),  not  violative  of  article 
1,  I  8,  cl.  3,  Const  U.  S^  relating  to  inte^ 
state  commerce. 

On  the  trial  before  the  magistrate  oonrt  de- 
fendant offered  no  testimony,  and  the  only 
testimony  offered  by  plaintiff  was  proof  of 
damage  by  breakage  to  the  goods  received. 
There  was  a  presumption,  therefore,  tiiat  the 
goods  were  damaged  while  in  the  possession 
of  the  defendant  the  terminal  carrier.  Wil- 
let  V.  Railway  Co.,  66  S.  G.  478^  46  S.  B.  93: 
Walker  v.  Railway,  76  S.  G.  309,  86  S.  BL  952. 
And  the  finding  of  fact  on  this  point  by  the 
circuit  court  is  conclusive.  This  case,  there- 
fore, falls  within  the  principle  stated  in 
Charles  v.  A.  G.  L.  R.  R.  Go.  (recently  filed), 
58  S.  B.  927,  which  sustained  the  constitu- 
tionality of  this  statute  as  applied  to  carriers 
doing  business  in  this  state  in  whose  pos- 
session goods  were  lost  or  damaged. 

The  judgment  of  the  circuit  court  la  af- 
firmed. 


McTEER  V.  SOUTHERN  EXPRESS  00. 

(Supreme  Court  of  South  Carolina.    Sept  2i 
1907) 

Statutes— TirLB—PLURALrrr  of  Subjects 

The  act  of  1903  (24  St.  at  Larger  p.  81|, 
entitled  "An  act  to  regulate  the  manner  in  which 
common  carriers  doing  business  in  the  state  shall 
adjust  freight  rates  and  claims  for  loss  or  dam- 
age to  freight,**  does -not  violate  Const,  art  8, 
I  17,  as  relating  to  two  separate  8ubject-ma^ 
ters. 

TEd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol  44.  Statutes,  9  135.] 

Appeal  .from  Circuit  Court,  Hampton  Coun- 
ty; Geo.  W.  Gage,  Judge. 

Action  by  E  E.  McTeer  against  the  South- 
em  Express  Company.  From  a  judgment  for 
plaintifT,  defendant  appeals.    Affirmed. 

W.  B.  De  Loach,  for  appellant  B.  F.  War- 
ren, for  respondent 

JONES,  J.  The  circuit  court  in  tliis  case 
sustained  the  judgment  of  a  magistrate  in  f^- 
vor  of  plaintiff  against  defendant  for  $luiO, 
the  value  of  two  bottles  of  whisky  broken  and 
lost  while  in  the  possession  of  defendant  for 
transportation  from  Covington,  Ky.,  to  Early 
Brancli,  in  this  state,  and  for  $50  penalty  for 
failure  to  adjust  the  loss  within  the  time  re- 
quired by  act  of  1903  (24  St  at  Large,  p.  81). 

The  only  exception  discussed  in  this  court 
was  whether  the  penalty  statute  was  viola- 
tive of  the  interstate  commence  clause  of  the 
federal  Constitution.  This  question  has  been 
considered  in  several  cases  at  this  term  of  the 
court,  and  decided  against  appellant's  con- 
tention. Charles  v.  A.  0.  L.  B.  R.  Go.,  58 
S.  B.  927;  Cooper  v.  S.  A.  L.  By.  Co.,  su- 
pra.   The  exception  that  tlie  statute  is  in 
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conflict  with  article  8,  |  17,  of  the  state  Con- 
stitution, in  tliat  it  relates  to  two  separate 
subject-matters,  must  be  overruled  under 
the  authority  of  Aycock,  Little  &  Co.  t. 
Southern  Ry.,    76  S.  C.  831,  67  S.  B.  27. 

The  Jud^ent  of  the  circuit  court  is  af- 
firmed. 


MAZURSKY   T.   ATLANTIC  COAST   LINB 
R.  CO. 

(Snpreme  Court  of  South  Carolina.    Sept  24^ 
1907.) 

Appeal  from  Circuit  Court,  Barnwell  Coun- 
ty ;  Geo.  W.  Oage,  Judge.    ' 

Action  by  B.  Mazursisy  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Afl^rmed. 

Robt  Aldrich,  for  appellant.  Davis  ft 
Best,  for  respondent 

JONES,  J.  This  appeal  is  from  a  Judg- 
ment of  the  circuit  court  aflSrming  a  Judg- 
ment of  the  magistrate  in  favor  of  plaintiff 
against  defendant  for  $1.10,  the  value  of  a 
box  of  collars  lost  while  in  the  possession 
of  defendant  carrier  for  transportation  from 
Albany,  N.  Y.,  to  Barnwell,  S.  C,  and  for 
$15  penalty  for  failure  to  adjust  the  loss 
within  the  time  required  by  the  act  of  1903 
(24  St  at  Large,  p.  81). 

The  exceptions  assail  the  statute  as  In 
violation  of  the  interstate  commerce  clause 
of  the  federal  Constitution,  but  they  must 
be  overruled  under  the  authority  of  Charles 
V.  A.  C.  L.  R.  R.  Co.  and  other  cases  decided 
at  this  term.    58  S.  B.  927. 

The  Judgment  of  the  circuit  court  la  af- 
firmed. 

(78  s.  C.  802) 

PARK  et  nx.  T.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  South  CJarolina,    Oct.  a, 
1907.)  . 

1.  Cabbiebs— Passbngebs'   E2BTEOTS— Liabili- 
ty FOB  Loss. 

A  railway  company  is  not  responsible  for 
a  passenger's  baggage,  which  is  shown  never  to 
have  been  delivered  to  it 

2.  Same. 

Where  there  was  no  Joint  contract  between 
carriers  to  carry  passengers  and  their  baggage, 
but  distinct  tickets  were  bought,  and  the  second 
carrier,  to  accommodate  a  passenger,  gave  its 
check  for  baggage  before  receiving  it  from  the 
first  carrier,  tbe  second  carrier,  on  showing  that 
the  baggage  was  never  received,  or  that  it 
exercised  due  care  in  delivering  the  bageage  re- 
ceived, is  relieved  from  liability  for  its  loss. 
8.  Sake—Baggaoe  Chbok— Natube. 

A  railroad  baggage  check  is  not  a  contract 
but  a  receipt,  and  is  prima  facie  evidence  of  a 
delivery  of  baggage  to  the  carrier. 

(Ed.  Note.— For  ca^es  in  point  see  Cent  Dig. 
vol.  9.  Carriers,  §  1504.] 

4.  Same— Baggage— AcnoN  fob  Loss  — Com- 
plaint—Sufficiency. 

A  complaint  in  an  action  for  loss  of  a  pas- 
senger's baggage,  which  alleges  that  plaintiff 
holds  the  check  of  the  carrier*  only  alleges  evi- 


dent of  delivery,  and  is  bad  for  failing  to  al- 
lege a  delivery,  of  the  baggage  to  the  carrier. 
6.  PuEADiNo  —  Complaint -*  Allegation    op 
Pasties. 

A  complaint  must  set  forth  the  material 
facts,  and  where  it  sets  forth  evidence,  and  omits 
a  material  allegation,  it  is  bad. 

6.  Cabbiebs— Loss  OP  Baggage— Pbima  Facib 
Evidence. 

•  Where  a  railway  company  issued  to  a  pas- 
senger its  check  for  baggage,  without  having  re- 
ceived the  same  from  another  company,  for  the 
purpose  of  accommodating  the  passenger,  the 
check  was  prima  facie  evidence  of  a  delivery  to 
it  of  the  baggage,  rebuttable  only  by  direct  proof 
that  the  baggage  was  never  received. 

7.  Husband  and  Wife— Actions— Pabties. 

Under  Code  Civ.  Proc.  1902,  I  138,  provid- 
ing that  persons  having  an  interest  in  the  sub- 
ject of  the  action  may  be  joined  as  plaintifb, 
a  husband  and  wife  may  join  in  an  action  ex 
contractu  for  loss  of  baggage,  consisting  of  arti- 
cles belonging  to  each. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;   R.  C.  Watts,  Judge. 

Action  by  A.  K.  Park  and  wife  against  the 
Southern  Railway  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed, and  remanded  for  new  trial. 

Cothran,  Dean  &  Cothran,  for  appellant 
Haynesworth  ft  Patterson,  for  respondents. 

POPE,  C.  J.  This  action  was  begun  by 
the  plaintiffs,  A.  K.  Park  and  Leila  G.  Park, 
in  February,  1904,  to  recover  $185,  the  value 
of  a  trunk  alleged  to  have  been  lost  by  the 
defendant  railway.  It  appears  that  early 
in  September,  1903,  the  plaintiffs,  being  in 
New  York  and  wishing  to  return  home, 
about  an  hour  and  a  half  prior  to  their  de- 
parture turned  their  trunk  over  to  the  Mc- 
Donald Express  Company  for  delivery  at  the 
Twenty-Third  Street  station  of  the  Pennsyl- 
vania Railroad.  The  plaintiff  A.  K.  Park 
testliled  that  he  saw  the  trunk  at  the  sta- 
tion, identified  it,  and  saw  the  agent  of  the 
railroad  company  strap  a  check  thereon. 
The  plaintiffs  took  passage  to  Baltimore, 
where  they  stopped  over  for  about  24  hours, 
but,  not  needing  the  trunk,  and  therefore 
without  finding  out  whether  it  had  arrived 
or  not,  they  exchanged  checks  with  the  agent 
at  Baltimore  and  continued  their  journey  to 
Washington,  where  they  made  a  second  stop. 
They  arrived  at  Washington,  according  to 
the  testimony,  about  dusk,  and  the  next 
morning  about  9  o'clock  Mr.  Park  called  for 
his  trunk,  but  after  careful  search  by  both 
himself  and  the  agent  It  could  not  be  found. 
Nor  was  it  found  prior  to  the  time  the 
plaintiffs  left  Washington  for  Greenville, 
their  home.  The  agent  of  the  defendant 
company,  however,  according  to  the  custom 
of  the  road,  a  custom  alleged  to  be  merely 
for  the  convenience  of  travelers,  took  up  the 
check  held  from  the  Pennsylvania  Railroad 
and  issued  a  Southern  check  to  the  plaintiffs, 
agreeing  to  forward  the  trunk  when  it  ar- 
rived. Some  days  afterwards  the  trunk  ar- 
rived In  Washington,  bearing  a  check  corre- 
sponding to  that  taken  up  by  the  Southern's 
agent  from  Mr.  Park.    It»  according  to  the 
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testimony  of  the  defendant,  was  immediately 
6ent  to  him ;  but  he  refused  to  accept  it,  al- 
leging it  not  to  be  his.  The  lost  trunk  not 
having  been  found,  this  suit  was  begun. 
The  defendant,  alleging  that  the  trunk  had 
never  come  into  its  possession,  denied  any 
liability  on  its  part  The  case  came  on  for 
trial  at  the  November,  1906,  term  of  ^ourt 
for  Greenville  county,  before  Judge  Watts 
and  a  jury.  At  the  conclusion  of  plaintiffs' 
testimony  a  motion  was  made  by  the  defend- 
ant for  a  nonsuit  on  the  grounds:  (1)  That 
there  was  absolutely  no  proof  going  to  show 
that  the  trunk  had  ever  been  delivered  to  the 
defendant;  and,  (2)  that  the  complaint  al- 
leged the  trunk  to  be  the  Joint  property  of 
the  plaintiffs,  while  the  evidence  showed 
that  part  of  the  articles  belonged  to  one  of 
the  plaintiffs  and  part  to  the  other.  The 
motion  was  refused,  and  the  jury  rendered  a 
verdict  in  favor  of  the  plaintiffs  for  $186. 
On  motion  for  a  new  trial  the  verdict  was 
cut  down  to  $176.50,  the  value  placed  upon 
the  goods  lost  by  the  plaintiffs.  The  defend- 
ant appeals. 

The  question  made  is  one  of  grave  im- 
portance and  much  difficulty.  The  circuit 
judge,  in  overruling  the  first  ground  for  the 
nonsuit,  held  that  by  taking  up  the  check 
Issued  by  the  Pennsylvania  Railway  and 
Issuing  its  check  Instead  the  Southern  Rail- 
way became  the  agent  of  the  Pennsylvania 
Railway,  and  was  responsible  for  any  neg- 
lect on  the  part  of  that  road ;  that  they  took 
up  the  check  at  their  peril,  and  left  the  plain- 
tiffs in  a  worse  fix  than  they  found  them. 
Such  a  doctrine,  to  say  the  least  of  it,  is  a 
hard  one.  When  we  bear  in  mind  that  there 
was  no  joint  contract  between  these  roads 
to  carry  plaintiffs  and  their  baggage  from 
Greenville  to  New  York  and  return,  and 
when  we  remember  that  there  were  two  dis- 
tinct tickets  bought,  namely,  from  Green- 
ville to  Washington  and  return,  and  from 
Washington  to  New  York  and  return,  we 
think  it  hardly  going  too  far  to  say  that  such 
a  doctrine  would  be  unjust  There  is  no 
law  In  existence  by  which  a  railroad  com- 
pany can  be  held  responsible  for  baggage 
which  is  shown  never  to  have  been  delivered 
to  it  Even  in  cases  of  through  shipments 
of  freight  under  joint  contract  a  connecting 
carrier  is  allowed  to  relieve  itself  from  lia- 
bility by  showing  that  the  goods  In  question 
never  reached  its  line,  unless  under  contract 
it  make  its61f  absolutely  liable.  How  much 
more,  then,  should  the  defendant  in  this  case, 
where  there  were  three  distinct  shipments, 
be  allowed  to  show  that  the  goods  for  which 
it  issued  its  check  as  an  accommodation  nev- 
er arrived,  or  that  it  exercised  due  care  in 
delivering  the  baggage  that  did  arrive  bear- 
ing a  check  corresponding  to  that  surrender- 
ed by  the  plaintiffs.  Having  shown  either 
alternative,  we  think  both  reason  and  au- 
thority will  sustain  us  in  holding  the  de- 
fendant relieved  of  liability. 

The  evidence  of  delivery  relied  on  In  this 


case  is  the  check  issued  by  the  defendant 
company.  Now  it  will  doubtless  be  conced- 
ed that  a  check  is  a  mere  receipt  for  goods 
delivered.  It  can  be  no  contract,  for  there 
are  no  words  written  thereon  making  a  eon- 
tract  The  contract  of  carriage  is  either  pa- 
rol or  Is  contained  in  the  ticket  held  by  the 
passenger.  It  has  been  held  that  even  the 
ordinary  ticket  does  not  constitute  a  contract 
of  carriage,  biit  is  merely  prima  facie  evi- 
dence of  the  possessor's  right  to  transporta- 
tion. Pier  V.  Finch,  24  Barb.  (N.  Y.)  514.  The 
general  rule  seems  well  settled  that  a  re- 
ceipt is  merely  prima  fade  evidence  of  the 
thing  receipted  for.  Hogg  v.  Brown,  2  Brev. 
(S.  G.)  223;  Gibson  v.  Peeples,  2  McG.  (S. 
G.)  418;  Daniels  v.  Moses,  12  S.  C.  130; 
Brice  v.  Hamilton,  12  S.  G.  32;  Bowen  v. 
Humphreys,  24  S.  0.  456.  Now,  unless,  there 
is  some  matter  of  public  policy  making  it 
advisable  or  necessary  to  make  an  exception 
in  the  case  of  receipts  of  conunon  carriers, 
the  rule  will  apply  in  the  case  now  under 
consideration.  That  there  cannot  be  such 
necessity  for  the  exception  seems  settled  by 
the  number  of  authorities  holding  that  such 
receipts  are  merely  prima  facie  evidence,  a 
few  of  which  are  4  Elliott,  §  1656;  3  Hutch, 
on  Carriers  (2d  Ed.)  H  1301,  1302;  Davis 
V.  Railway,  22  111.  278,  74  Am.  Dec.  151; 
Ahlbeck  V.  Railway,  39  Minn.  424,  40  N.  W. 
364,  12  Am.  St  Rep.  661;  Zeigler  Bros.  v. 
Railway,  87  Miss.  367.  39  So.  811;  7  Current 
Law,  603. 

Plaintiffs,  relying  on  Dill  t.  Railway,  7 
Rich.  (S.  G.)  162,  62  Am.  Dec  407,  and  Sai- 
ley  V.  Seaboard,  etc.,  Ry.,  76  S.  C.  173.  56 
S.  Bl  782,  seek  to  show  that  the  law  is  set- 
tled to  the  contrary  In  this  state.  The  case 
of  Dill  V.  Railway  holds  only  that  a  check 
is  evidence  of  delivery.  That  there  is  a  dis- 
tinction between  the  ordinary  check  and  bill 
of  lading  seems  evident  True,  the  respon- 
sibility of  carriers  of  baggage  is  that  of  com- 
mon carriers.  The  check  issued  by  them, 
however,  is  merely  a  receipt  for  the  baggage 
received,  while  a  bill  of  lading,  in  addition 
to  being  a  receipt,  contains  the  contract  un- 
der which  the  goods  are  to  be  carried.  HiIs 
conception  distinguishes  this  and  the  case 
of  Salley  v.  Railway,  supra.  In  that  case 
there  was  a  joint  contract  of  carriage,  the 
railroad  company  issuing  the  bill  of  lading 
expressly  making  Itself  liable  for  the  prop- 
erty, while  here  a  receipt  merely  was  issued, 
and  according  to  the  evidence,  a  parol  con- 
tract was  made  by  which  the  defendant  was 
to  forward  such  goods  as  arrived  over  the 
Pennsylvania  Railway  bearing  a  check  cor- 
responding to  the  one  surrendered  by  the 
plaintiffs.  As  was  said  above,  there  was  no 
duty  resting  upon  the  defendant  to  issue  its 
check  to  the  plaintiffs.  It  could  lawfully 
have  refused  such  check  until  the  baggage 
was  actually  delivered  to  it  In  order,  how- 
ever, to  save  the  expense  and  delay  incident 
to  passengers  waiting  on  baggage,  merely  as 
an  advantage  to  passengers,  it  la  a  custom 
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of  the  defendant  to  exchange  checks  and 
forward  the  baggage  when  it  arrives.  Cer- 
tainly, in  making  such  a  contract,  the  plain- 
tiff being  aware  that  his  baggage  is  not  in 
the  cnstodj  of  the  defendant,  it  conld  hard- 
ly be  presumed  that  it  was  in  the  contem- 
plation of  the  parties  that  the  defendant 
meant  to  make  itself  absolutely  liable.  Bath- 
er the  presumption  in  the  mind  of  the  pas^ 
senger  would  be  that  the  defendant  jcould  not 
be  held  liable  unless  it  was  made  to  appear 
that  the  goods  were  actually  received  by  it 
Hence,  if  the  evidence  In  this  case  is  sus* 
ceptible  only  of  the  inference  that  the  de- 
fendant never  received  the  goods  in  ques- 
tion, then  it  cannot  be  held  responsible  for 
them.  To  hold  otherwise  would  be  to  make 
a  contract  between  the  parties  which  it  was 
clearly  their  intention  not  to  make,  and 
would  impose  a  liability  upon  the  defendant 
which  it  was  not  its  purpose  to  undertake. 

Should  the  nonsuit,  then,  have  been  grant- 
ed on  this  ground?  We  think  not  The  check 
issued  by  the  defendant  and  introduced  in 
evidence  by  the  plaintiffs  was  certainly  some 
testimony  going  to  show  delivery  of  the  bag- 
gage in  question  to  the  defendant  There 
is  nothing  in  this  view  conflicting  with  the 
order  of  Judge  Purdy  on  demurrer,  requir- 
ing an  allegation  of  delivery  to  be  made  in 
the  complaint  An  allegation  that  the  plain- 
tiffs hold  the  check  of  the  defendant  was 
only  an  allegation  of  evidence  going  to  show 
the  fact  of  delivery.  One  of  the  fundamen- 
tal rules  of  pleading  is  that  the  material 
facts  must  be  stated  in  the  complaint,  while 
matters  of  evidence  going  to  sustain  such 
facts  are  properly  brought  out  at  the  trial. 
Where,  then,  evidence  is  set  forth  and  a 
material  allegation  is  omitted,  then,  of  course, 
there  is  a  defect  in  the  pleading.  Again  we 
ask,  is  the  prima  facie  showing  made  by 
the  check  rebutted  by  the  testimony  of  the 
plaintiff?  As  to  immediate  delivery  it  can 
hardly  be  doubted,  but  one  would  hardly 
suppose  that  a  railroad  company  would  issue 
its  check,  unless  there  was  a  combination 
of  circumstances  making  a  delivery  at  one 
time  or  another  practically  certain.  The 
check  is  issued  in  contemplation  of  these 
circumstances.  The  presumption  of  delivery 
arising  therefrom  is  so  strong  that  it  can 
only  be  rebutted  by  direct  proof  on  the  part 
of  the  defendant  that  the  baggage  was  never 
received  by  it.  The  check  In  such  cases  con- 
tinues to  be  a  prima  facie  showing,  which 
showing  the  railroad  company  must  over- 
come. Hence  the  nonsuit  on  this  ground  was 
properly  refused. 

The  second  ground  of  the  nonsuit  must 
also  be  overruled.  Were  the  action  one  of 
tort  the  appellant's  contention  would  be  cor- 
rect. Hellams  v.  Switzer,  24  S.  G.  39.  The 
action  here,  however,  is  ex  contractu,  and, 
according  to  section  138  of  the  Code  of  Civil 
Procedure  of  1902,  all  parties  Interested  in 
the  contract  must  be  joined  as  parties  This 
was  likewise  the  general  rule  prior  to  the 


adoption  of  the  Code.  In  BSlts  t.  McLemoor, 
1  Bailey  (S.  C.)  18,  it  is  said  the  general 
rule  is  that  all  must  join  In  the  action  who 
have  an  interest  in  the  contract  The  same 
rule  Is  laid  down  in  the  Ency.  of  P.  ft  P. 
vol.  15,  p.  528)  and  many  authorities  are 
there  collated  sustaining  the  proposition. 

What  has  been  said,  we  think,  entirely  dis- 
poses of  all  the  exceptions  raised.  In  our 
view  of  the  law  it  was  error  on  the  part  of 
the  circuit  judge  to  bold  the  defendant  re- 
sponsible for  the  baggage,  even  though  it 
was  shown  that  it  ne^r  came  into  its  hands. 
Therefore  the  judgment  below  must  be  re- 
versed. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  triaL 


(78  S.  O.  881) 
STATB  ex  reL  REBSB  et  aL  ▼.  ANSEL, 
Governor.  • 

(Supreme  Court  of   Soath   Carolina.     Oct.   & 
1907.) 

1.  CoNSTirunoNAi.  Law— Ezeoutivb  Powsx 
—Judicial  Review. 

Whether  a  proposed  new  coonty  embraces 
the  same  territory  as  was  embraced  in  a  pro- 
posed county  voted  on  within  four  years  is, 
under  the  ConBtitution,  exdusively  for  the 
Governor. 

2.  Counties— Gbeation—Pbooeedin  as— Stat- 
utes. 

The  Governor,  by  entertaining  a  petitioo 
for  the  creation  of  a  new  county  and  appoint- 
ing a  commission  under  Act  Feb.  21,  1905  (24 
St  at  I^rge,  p.  915),  to  investigate  whether 
the  requirements  of  the  Constitution  as  to  area, 
distance,  wealth,  population,  etc.,  have  been  com- 
plied with,  does  not  necessarily  determine  that 
the  proposed  new  county  does  not  embrace  the 
same  territory  as  was  embraced  in  a  proposed 
pounty  voted  on  within  four  years ;  and  the  Gov- 
ernor may  therafter  determine  that  question 
in  the  affirmative,  and  refuse  to  order  an  elec- 
tion on  that  ground. 

3.  Saice. 

Until  the  Governor  has  made  an  order  for 
an  election  on  the  question  of  the  creation  of  a 
new  county,  the  inquiry  as  to  the  compliance 
with  the  constitutional  requirements  relating  to 
the  creation  of  new  counties  is  before  him,  and  a 
decision  made  by  him  before  that  time  may  be 
revoked. 

Original  application  for  mandamus  by  the 
state,  on  the  relation  of  Luther  W.  Reese 
and  others,  against  M.  F.  Ansel,  Governor, 
to  require  respondent  to  order  an  election  on 
the  question  of  the  formation  of  a  new 
county.    Denied. 

Geo.  T.  Jackson,  for  relators.  J.  Fraser 
Lyon,  Atty.  (Jen.,  for  respondent. 

WOODS,  J.  This  Is  an  application  for  a 
writ  of  mandamus  requiring  his  Excellency, 
Gov.  Ansel,  to  order  an  election  on  the 
question  of  formation  of  a  new  county.  We 
shall  not  enter  into  the  inquiry  whether  this 
court  has  the  power  to  issue  a  mandamus 
requiring  the  Governor  of  the  state  to  per- 
form a  plain  ministerial  duty,  because,  In 
our  opinion,  the  petition  does  not  show  any 
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dnty  which  the  Governor  has  failed  to  per- 
form. 

In  January,  1007,  relators  filed  a  petition 
with  hl»  Excellency,  Gov.  Heyward,  for  the 
creation  of  a  new  county  out  of  portions  of 
Edgefield  and  Aiken  counties.  The  descrip- 
tion of  the  territory  to  be  included  in  the 
proposed  new  county  was  on  its  face  gen- 
eral and  approximate,  and  concluded  with 
this  statement:  "The  foregoing  description 
and  boundaries  are  intended  to  cut  off  and 
include  not  exceeding  135  square  miles  from 
Edgefield  county,  and  not  exceeding  235 
square  miles  from  Aiken  county,  and  to  that 
end  at  any  time  before  final  survey  and  lo- 
cation may  be  varied,  changed,  or  amended 
by  the  commissioners  acting  in  behalf  of 
the  proposed  new  county,  appointed  pursu- 
ant to  an  act  approved  the  21st  day  of  Feb- 
ruary, A.  D.  1905,  they  being  hereby  con- 
stituted and  appointed  attorneys  in  fact  of 
petitioners  for  that  purpose;  the  power  giv- 
en them  to  amend  or  change  the  lines  or 
description  being  ancillary  and  not  exclusive 
of  petitioners*  right  to  amend  this  petition 
at  any  time."  Gov.  Heyward,  under  the 
act  of  February  21,  1905  (24  St  at  Large,  p. 
915)  appointed  commissioners  to  investigate 
whether  the  requirements  of  the  (Constitu- 
tion "as  to  area,  distance,  wealth,  popula- 
tion, etc./*  had  been  complied  with.  Subse- 
quently the  petitioners  petitioned  Gov.  An- 
sel, who  had  succeeded  Gov.  Heyward,  to  be 
allowed  to  amend  the  petition  by  substitut- 
ing for  the  general  description  an  exact  de- 
scription of  the  territory  to  be  included  by 
courses,  distances,  and  boundaries  shown  on 
the  plat  When  this  application  to  amend 
was  made,  opponents  of  the  new  county 
scheme  filed  an  answer  to  the  petition,  in 
which  they  alleged  the  proposed  new  county" 
to  be  substantially  the  same  as  the  proposed 
new  county  of  Heyward,  which  had  been  de- 
feated at  an  election  held  in  December,  1906. 
Gov.  Ansel,  after  hearing  argument  from 
both  sides,  allowed  the  amendment  but  dis- 
missed the  petition,  on  the  ground  that,  while 
there  was  a  variation  in  territory  of  about 
50  square  miles,  nevertheless  the  proposed 
new  county  was  substantially  the  same  as 
the  proposed  new  county  of  Heyward,  and 
therefore,  under  the  Constitution,  no  elec- 
tion could  be  held  in  less  than  four  years 
after  the  election  at  which  the  proposed  new 
county  of  Heyward  had  been  defeated. 

In  Lamar  v.  Oroft  78  S.  C.  407,  53  S.  BJ. 
540,  the  decision  of  the  question  whether  a 
proposed  new  county  embraces  the  same  ter- 
ritory as  one  voted  on  within  four  years  be- 
fore was  held  to  be  given  by  the  Constitu- 
tion exclusively  to  the  Governor.  The  posi- 
tion taken  by  the  relators  is  that  when  Gov. 
Heyward  entertained  the  original  proposi- 
tion and  appointed  a  commission  under  the 
statute  to  Investigate  whether  the  require- 
ment of  the  Constitution  as  to  area,  distance, 
wealth,  population,  etc.,  had  been  complied 
with,  he  necessarily  adjudged  and  determin- 


ed that  the  new  county  now  proposed  was 
not  the  same  as  the  proposed  and  defeated 
new  county  of  Heyward.  This  position  is 
entirely  unsound.  It  is  important  to  ob- 
serve the  commission  is  nothing  more  than 
machinery  provided  by  the  General  Assembly 
to  aid  the  Governor  in  the  i>erformance  of 
the  duty,  imposed  on  him  by  the  Constitu- 
tion, of  determining  whether  the  conditions 
precedent  to  ordering  an  election  have  heen 
met  While  the  statute  requires  ^  him,  be- 
fore ordering  a  new  county  election,  to  ap- 
point the  commission  for  investigation,  the 
investigation  and  report  are  only  for  his 
information.  It  is  not  necessary  for  him 
to  decide  anything  before  appointing  a  oom- 
mission  of  investigation.  Indeed,  his  deci- 
sion as  to  sameness,  as  well  as  to  oth^ 
constitutional  questions,  may  well  depend  en- 
tirely on  the  information  afforded  by  the  in- 
vestigation and  report  of  the  commission. 
The  order  of  Gov.  H^^ard,  appointing  the 
commission,  by  no  means  implied  even  an 
opinion  that  the  proposed  new  county  was 
not  substantially  the  same  as  the  proposed 
new  county  of  Heyward.  The  inference  Is 
much  more  reasonable  that  he  intended  to 
leave  that  question  to  be  decided,  along 
with  the  others  as  to  compliance  with  the 
Constitution,  after  the  general  description 
of  the  territory  had  been  verified  and  made 
more  certain  by  the  investigation  and  report 
of  the  commission. 

We  are  not  called  on  to  decide  whether 
the  Governor's  order  for  a  new  county  elec- 
tion is  irrevocable;  but  certainly,  until  the 
order  for  an  election  has  been  made,  there 
is  no  warrant  In  the  Constitution  or  the 
statutes  for  the  courts  to  hold  the  Crovemor 
precluded  from  reviewing  his  own  conclu- 
sions or  those  of  his  predecessors  in  the 
light  of  the  information  afTorded  by  the 
commission  provided  by  law  to  furnish  it 
At  least  until  the  election  is  ordered,  in  con- 
templation of  law,  the  Inquiry  as  to  the  com- 
pliance with  all  the  constitutional  require- 
ments is  pending  before  the  Governor. 

The  judgment  of  this  court  is  that  the 
application  for  mandamus  be  refused. 


(78  s.  c.  S) 
BOOZER  V.   LOAN  ft  EXCHANGE  BANK. 

(Supreme   Court  of  South  Carolina.    Aug.  20. 
1907.) 

Landlord    and    Tenant  —  Lbass  —  Ubb    of 

buildino. 

Plaintiff  leased  to  defendant  a  brick  store- 
room for  certain  rent  with  a  provision  that  it 
was  understood  that  the  defendant  desires  the 
building  for  the  purpose  of  conducting  a  gen- 
eral banking  business,  and  the  alterations  to  be 
made  were  such  as  would  fit  the  buUdlng  for 
thia  purpose,  as  may  be  determined  on  in  the 
judgment  and  discretion  of  the  d^'fendant  H^d^ 
not  to  restrict  the  lessee  to  the  use  of  the 
leaded  building  for  conducting  only  a  banking 
business. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  32,  Landlord  and  Tenant  f  484.] 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County ;  Purdy,  Judge. 

Action  by  EHza  J.  Boozer  against  the  Loan 
&  Exchange  Bank.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Nicholson  Bros.,  for  appellant  Grier  & 
Park,  for  respondent 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  refusing  to  grant  a  temporary  injunc- 
tion to  restrain  the  defendant  from  subletting 
the  premises  described  in  the  complaint  for 
other  than  banking  purposes,  on  the  ground 
that  under  the  terms  of  the  lease  the  building 
could  only  be  used  for  such  purposes.  The 
following  Is  a  copy  of  the  lease :  "(1)  State 
of  South  Carolina,  County  of  Greenwood. 
This  memorandum  of  agreement  is  to  wit- 
ness: That  Mrs.  Eliza  J.  Boozer,  party  of 
the  first  part,  has  granted,  leased  and  rented, 
and  by  these  presents  does  grant  lease  and 
rent  unto  the  Loan  &  Exchange  Bank,  party 
of  the  second  part,  all  and  singular  that  cer- 
tain brick  storeroom,  situated  in  the  state 
and  county  above  written,  in  the  town  of 
Greenwood,  fronting  on  the  public  square 
therein,  and  the  premises  on  which  the  same 
Is  situate,  and  bounded  on  the  north  by  the 
store  of  W.  R.  Bailey,  and  said  lot  extending 
back  for  a  distance  of  two  hundred  and  seven- 
teen (217)  feet  on  the  rear  by  lands  of  Mrs. 
T.  F.  Rll^,  and  on  the  south  by_another  store 
of  Mrs.  Eliza  J.  Boozer;  the  said  lot  being 
the  lot  on  which  is  situate  the  said  certain 
brick  store  formerly  occupied  by  T.  St.  J. 
Goodwyn.  (2)  To  have  and  to  hold  the  said 
above  mentioned  and  rented  storeroom  and 
premises,  to  the  said  Loan  &  Exchange  Bank, 
Its  successors  and  assigns,  for  and  during  the 
full  term  of  my  natural  life,  at  the  sum  of 
four  hundred  dollars  per  annum,  payable 
monthly  at  the  end  of  each  and  every  month, 
during  the  lifetime  of  this  agreement — ^that  is 
to  say,  the  sum  of  $33%  per'  month,  each  and 
every  month,  during  the  term  of  this  lease — 
rent  to  begin  September  1,  1903.  (3)  And 
the  said  Loan  &  Exchange  Bank  agrees  to  pay 
to  the  said  Mrs.  Eliza  J.  Boozer  or  order  the 
rent  stipulated  herein  above,  in  the  manner 
and  at  the  times  and  in  the  sums  above  men- 
tioned and  stipulated.  (4)  If  the  said  build- 
ing is  destroyed  by  fire  or  other  casualties, 
and  if  said  building  is  rebuilt  by  party  of 
the  first  part  with  due  expedition,  and  if 
the  building  so  erected  is  of  like  size  and 
kind  as  the  building  on  said  lot  at  the  time 
of  said  fire  or  other  casualties,  this  lease  shall 
not  terminate,  but  shall  remain  in  full  force, 
provided  that  during  the  time  the  building  is 
unoccupied,  the  party  of  the  second  part  or 
its  assigns,  shall  not  be  liable  for  rents.  (6) 
The  party  of  the  fihst  part  herein  gives  and 
grants  to  the  party  of  the  second  part,  or  its 
assignis  full  permission  and  leave  to  make 


any  alterations  in  and  upon  said  building,  as 
it  or  its  assigns  may  decide  to  make,  pro- 
vided that  he  pay  the  cost  thereof  without 
charge  to  the  party  of  the  first  part  (6) 
The  party  of  the  first  part  further  agrees  to 
keep  and  maintain  the  said  building  at  all 
times  in  good  repair,  and  pn^  in  front  of  said 
building,  at  her  expense,  a  cement  sidewalk. 
It  is  understood  and  agreed  that  the  party  of 
the  second  part  desires  this  building  for  the 
purpose  of  conducting  therein  a  general  bank- 
ing business,  and  the  alterations  to  be  made 
are  such  as  will  fit  the  building  for  this  pur- 
pose, as  may  be  determined  upon  in  the  judg- 
ment and  discretion  of  the  said  party  of  the 
second  part  All  fixtures  and  furniture  placed 
in  said  building  to  be  the  property  of  the  par- 
ty of  the  second  part,  with  the  right  to  re- 
move the  same  when  the  building  is  vacated, 
or  upon  the  expiration  of  this  lease." 

The  question  whether  the  plaintiff  made  a 
prima  facie  showing  depends  upon  the  con- 
struction of  said  lease;  the  plaintiff  con- 
tending that  the  use  of  the  building  is  limited 
to  banking  purposes.  Our  interpretation  of 
the  lease  is  that  section  7  was  not  intended 
to  create  a  new  right  nor  to  limit  the  pre- 
vious provisions,  but  was  merely  explanatory 
of  the  power  to  make  alterations,  even  to  the 
extent  of  changes  so  great  as  to  render  the 
building,  suitable  for  banking  purp()see.  The 
building  prior  to  the  lease  had  been  used  as 
a  grocery  store,  and  a  question  might  have 
arisen  as  to  the  authority  of  the  defendant  to 
make  alterations  so  drastic  as  to  convert  It 
temporarily  into  a  building  for  banking  pur- 
poses. It  was  to  forestall  any  such  question 
that  section  7  was  Inserted.  By  this  con- 
struction alone  can  force  and  effect  be  given 
to  all  the  provlBlohs  of  the  lease.  If  the 
words,  *Mt  is  understood  and  agreed  that  ^he 
party  of  the  second  part  desires  this  building 
for  the  purpose  of  conducting  therein  a  gen- 
eral banking  business,'*  should  be  construed 
as  showing  that  the  building  could  only  be 
used  for  conducting  a  banking  business  there- 
in, then  they  would  limit  the  effect  of  sec- 
tion 2.  And  if  the  words,  "the  alterations  to 
be  made  are  such  that  will  fit  the  building  for 
this  purpose,"  should  be  construed  as  Intend- 
ing that  only  such  alterations  can  be  made, 
then  they  would  trench  upon  the  provisions 
of  section  5.  If  the  words,  "for  the  purpose 
of  conducting  a  banking  business,"/ had  been 
inserted  in  section  2,  the  principle  announced 
in  Fire  Co.  v.  Richland  Lodge,  70  S.  C.  572, 
50  S.  E.  4d0,  would  be  applicable;  and,  if 
the  intention  had  been  to  limit  the  use  to  this 
extent  they  would  naturally  have  been  in- 
serted in  that  part  of  the  lease,  instead  of  the 
portion  relating  to  alterations.  The  law 
favors  a  construction  that  will  give  effect  to 
all  the  provisions  of  a  contract 

It  is  the  Judgment  of  this  court  that  the 
appeal  be  disiblased. 
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BATSON  et  aL  T.  SOUTH  CAROLINA  MUT. 
INS.  CO. 

(Supreme  Court  of  South  Carolina.    Oct.  6, 
1907.) 

INBUBANCIB  —  MUTUAL  INSUBANCB  —  RiOHT  TO 

Sue— Form  of^^bmedt. 

Where  a  mutual  assessment  Insurance  com- 
imny  denies  liability  on  a  policy  providing  that 
no  suit  shall  be  brought  thereon  until  an  assess- 
ment has  been  made,  and  refuses  to  make  an 
assessment,  the  insured  may  sue  at  law  for 
breach  of  contract  and  recover  the  amount  he 
would  have  been  entitled  to  if  the  company  bad 
made  an  assessment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oh  28,  Insurance,  §  1986.1 

Appeal  froin  Common  Pleas  Circuit  Court 
of  Greenville  County;    Ernest  Gary,  Judge. 

Action  by  lI  T.  Batson  and  another,  part- 
ners under  the  firm  name  of  Batson  &  Walsh, 
against  the  South  Carolina  Mutual  Insurance 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

Jos.  A.  McCullough,  for  appellant  Mor- 
gan &  Bonham,  for  respondents. 

JONES,  J.  This  was  an  action  at  law  In 
a  magistrate  court  to  recover  $72.27  as  the 
pro  rata  share  due  plaintiffs  by  the  defend- 
ant company  on  a  policy  of  fire  Insurance. 
The  magistrate  dismissed  the  action  on  the 
ground  that  plaintiff's  remedy  was  to  proceed 
in  equity  to  compel  an  assessment  so  as  to 
fix  the  amount  payable  under  the  policy,  but 
on  appeal  the  circuit  court  reversed  the  Judg- 
ment of  the  magistrate  and  rendered  Judg- 
ment against  defendant  for  the  amount 
claimed. 

The  defendant  Is  a  mutual  Insurance  com- 
pany Incorporated  under  the  laws  of-  this 
state  and  authorized  to  mutually  insure  the 
buildings  of  its  members  from  loss  by  fire, 
wind,  or  lightning  upon  such  terms  and  con- 
ditions as  may  be  fixed  by  its  by-laws.  The 
policy  insured  the  plaintiffs  to  the  extent 
of  $350,  and  stipulated  to  make  good  the  loss 
not  to  exceed  that  sum  by  pro  rata  assess- 
ments on  policies  liable.  The  policy,  among 
other  things,  stipulates:  '*(7)  Payment  of 
any  loss  or  damage  shall  be  due  within  sixty 
days  after  the  assessment  is  made  to  pay  the 
same.  •  •  •  (ii)  It  is  mutually  agreed 
that  no  suit  or  action  against  this  company 
for  the  collection  of  any  claims  against  it 
shall  be  sustainable-  in  any  court  of  law  un- 
til after  an  award  shall  have  been  obtained, 
fixing  the  amount  of  such  claim  in  the  man- 
ner provided,  and  not. until  after  an  assess- 
ment has  been  made  against  the  policies  then 
liable  for  their  pro  rata  share  due  on  each 
policy  according  to  the  sum  fixed  by  said 
award ;  and  in  all  cases  the  burden  of  proof 
shall  be  upon  the  assured  to  prove  affirma- 
tively as  a  part  of  his  case  in  chief  that  the 
award  has  been  obtained  or  duly  waived  by 
the  company  after  the  assured  had  made 
tender  of  such  arbitration  In  writing,  which 
writing  shall  be  the  only  competent  evidence 


of  such  teuder;  and  provided  further  that 
the  assured  shall  assume  the  burd«i  of  proof 
and  prove  affirmatively  that  such  assessment 
has  been  made  by  the  company,  or. that  the 
assured  has  taken  such  legal  steps  as  may 
have  l)een  necessary  to  compel  such  assess- 
ment in  case  the  company  shall  have  refused 
to  make  the  same.  The  amount  received 
from  such  assessment  shall  fix  the  liability 
of  the  company  for  said  loss.*' 

The  defendant  denied  all  liability  on  the 
policy  and  refused  to  make  the  assessment 
It  is  not  disputed  that  a  pro  rata  assess- 
ment, if  it  had  been  made,  would  have  real- 
ized the  amount  for  which  Judgment  was 
rendered.  The  question  presented  is  wheth- 
er plaintiffs  could  maintain  an  action  at  law 
for  the  said  sum  as  damages  for  breach  ot 
defendant's  contract,  or  was  their  remedy  In 
equity  to  compel  an  assessment?  This  ques- 
tion has  been  recently  considered  In  Thomp- 
son T  Piedmont  Mutual  Ins.  Co.,  58  S.  B. 
341,  and  the  conclusion  reached  was  that 
when  an  insurance  company  denies  all  liabil- 
ity and  refuses  to  make  an  assessment,  an 
action  at  law  is  maintainable  to  recover  the 
amount  of  damages  to  which  the  Insured 
would  be  entitled  if  the  company  had  per- 
formed its  part  of  the  contract  The  court 
in  that  case  cites  Bentz  v.  N.  W.  Aid  A8s*n, 
40  Minn.  202,  41  N.  W.  1087,  2  L.  B.  A.  784, 
Jackson  y.  N.  W.  R.  Ass'n,  73  Wis.  507,  41 
N.  W.  708,  2  L.  R.  A.  78d.  and  Lawler  v. 
Murphy,  58  Conn.  294,  20  Ati.  457,  8  L.  R. 
A.  113,  to  which  may  be  added  Elkhart  Mut 
Aid,  etc.,  Ass*n  t.  Houghton,  103  Ind.  286, 
2  N.  E  763,  53  Am.  St  Rep.  514;  Bamshaw 
y.  Sun  Mut  Aid  Society,  63*Md.  465,  12  Aa 
884,  6  Am.  St  Rep.  460;  O'Brien  y.  Home 
Ben.  Soa,  117  N.  Y.  310,  22  N.  B.  954. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(Tft  8.  O.  108) 

TARBOROUGH  r.  SOUTHERN  RT. 

(Supreme  Court  of   South  Carolina.    Sept  7, 
1907.) 

1.  Cabbiebs -- Ijoss  of  Goods  — Fibb  —  Bvi- 
dbncb— sxjfficikncy. 

In  an  action  against  a  railway  company  to 
recover  for  cotton  placed  on  the  platform  at  a 
station  and  destroyed  by  fire,  evidence  held  to 
show  consent  on  the  part  of  the  railway  com- 
pany to  the  cotton  being  placed  on  the  platform 
before  ready  for  shipment 

2.  Tbiai/— iNSTBucnoNB— Chabgk  on  Facts. 

In  an  action  to  recover  for  cotton  destroyed 
on  a  railroad  platform  before  it  was  ready  for 
shipment,  where  there  was  evidence  that  the 
company  consented  to  have  the  cotton  so  placed, 
it  was  a  charge  on  the  facts  to  instruct  the 
jury  that  they  should  infer  such  consent  from 
the  agent's  being  informed  that  the  cotton  was 
so  placed,  and  maldng  no  objection. 

[£d.  Note.— For  cases  in  point,  see  Cent  Di^ 
vol.  46,  Trial,  S§  53^-551.1 

Appeal  from  Common  Plieas  Circuit  Oouit 
of  Fairfield  County ;  Prince,  Judge. 

Action  by  Benjamin  H.  Tarborough  against 
the  Southern  Railway.  Judgment  for  plali^ 
tiff,  and  defendant  appeals.    Reversed. 


8.  a) 


STATE  Y.  CAIN. 


937 


B.  L.  Abn^,  J.  B.  McDonald,  and  W.  H. 
Townsend,  for  appellant  Ragsdale  &  Dixon, 
for  respondent 

WOODS,  J.  This  defendant  appeals  from 
a  Judgment  for  1185.65  recovered,  nnder  sec- 
tion 2135,  Civ.  Code  19Q2,  for  the  partiiCl 
burning  of  four  bales  of  cotton  on  the  de- 
fendant's platform  at  Alston,  Sr  C,  by  a  fire 
set  out  by  one  of  defendant's  locomotives. 

1.  The  Issues  of  fact  bearing  on  the  appeal 
ere:  (1)  Was  the  cotton  placed  on  the  plat- 
form V7ithout  the  defendant's  consent?  And 
(2)  if  with  defendant's  consent,  was  the  con- 
sent accompanied  by  notice  that  the  cotton 
would  be  at  the  owner's  risk?  The  plaintiff 
testified  he  was  hauling  a  lot  of  nine  bales 
of  cotton  to  the  railroad  for  shipment  to  a 
purchaser,  intending  to  take  out  a  bill  of 
lading  as  soon  as  the  other  five  bales  could  be 
hauled;  and  when  four  of  the  nine  bales 
were  placed  on  the  platform  the  fire  occurred. 
He  further  testified  to  telling  the  agent  of 
the  four  bales  being  on  the  platform  and 
his  intention  to  haul  the  remaining  five  be- 
fore taking  a  receipt,  and  to  the  agent  failing 
to  object  to  his  plan.  The  railroad  agent  tes- 
tified that  the  following  notice  over  the  names 
of  the  general  freight  agents  of  the  railroad 
had  been  posted  on  the  depot  a  month  be- 
fore the  fire;  ''Notice  to  the  public:  All  per- 
sons are  hereby  forbidden  to  place  cotton 
upon  the  premises  of  this  company  until  the 
same  shall  have  been  tendered  to  and  accepted 
by  this  company  for  shipment"  The  plaintiff 
and  his  witnesses  denied  having  ever_  seen 
such  a  notice,  though  frequently  at  the  depot 
oil  business.  The  agent  further  testified  he 
had  notified  the  plaintiff  that  cotton  placed  on 
the  platform  would  be  at  his  risk  until  ten- 
dered to  the  company  and  received  by  it,  and 
he  denied  any  positive  knowledge  of  plain- 
tiff's four  bales  being  on  the  platform,  and 
any  recollection  of  the  plaintiff  telling  him  of 
It  He  admitted  his  custom  was  to  allow 
separate  portions  of  a  single  shipment  of  cot- 
ton to  be  placed  on  the  platform,  and  to  delay 
giving  the  bill  of  lading  until  the  whole  had 
been  hauled ;  his  understanding  being  that  the 
cotton  was  at  the  risk  of  the  owner  until  de- 
livery of  the  bill  of  lading.  From  this  state- 
ment of  the  evidence,  it  is  obvious  there  was 
some  testimony  from  which  the  jury  might 
infer  consent  of  the  railroad  company  to  the 
cotton  being  placed  on  its  premises,  and  the 
motion  for  nonsuit  was  properly  refused. 

2.  The  circuit  judge  laid  down  in  the  charge 
of  the  proposition  that  the  jury  might  prop- 
erly infer  the  consent  of  the  railroad  com- 
pany to  the  placing  of  property  on  its  plat- 
form from  the  fact  that  an  agent  has  notice 
of  its  being  placed  there  and  makes  no  ob- 
jection. In  view  of  the  issues  made  on  the 
trial,  we  think  this  was  a  charge  on  the 
facts.  According  to  the  testimony  adduced 
by  the  defendant,  there  was  conspicuously 
posted  a  notice  forbidding  all  persons  to  place 
cotton  on  the  premises  of  the  company  until 


tendered  and  acc^ted  for  shipment  It  was 
for  the  jury  to  say  whether  the  paper  was  so 
posted  as  to  give  notice  to  all  shippers.  If  it 
did  give  such  notice  to  the  shipper,  then  evi- 
dently it  cannot  be  laid  down  as  a  proposi- 
tion of  law— «  rule  of  evidence— that  the  in- 
ference of  consent  could  be  fairly  drawn 
from  the  failure  of  the  railroad  company  to 
hunt  up  each  individual  icnown  by  its  agents 
to  have  disregarded  its  public  notice,  and 
again  notify  him  of  its  refusal  to  consent 
to  his  placing  his  property  on  the  premises 
before  he  was  ready  to  have  it  shipped. 
Whether  such  inference  could  be  fairly  drawn 
from  failure  to  make  specific  objection  in 
each  case  was  entirely  a  question  of  fact  for 
the  jury,  upon  which  the  Constitution  for- 
bids a  circuit  judge  to  express  an  opinion. 
The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  for  a  new  trial 


(78  8.  c.  ais) 
STATB  ex  rel.  WATTS  v.  GAIN,  Chairman, 
et  aU 

'  (Supreme  Court  of  South  Carolina.    Oet  S, 
1907.) 

1.  Mandamus— Natubb  of  Remedy. 

Mandamus  Is  not  a  prerogative  writ  run- 
ninff  in  the  name  of  the  sovereign,  but  is  an 
ordinary  process,  available  to  any  private  citi- 
zen, to  protect  a  private  right  when  it  is  an 
appropriate  remedy. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Mandamus,  f  1.] 

2.  Same— PBOCBBDINGS--SUBPLU0AOB. 

The  name  of  the  state  in  mandamus  by  a 
private  citizen  to  protect  a  private  right  is  Bur> 
plusage. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Mandamus,  f  287.1 

8.  Intoxicating  Liqxtobs— County  Dispbi^- 
SABiES— Statutes— CoNSTBUonoN. 

Dispensary  Act  §1  6,  12,  authorizing  the 
county  dispensary  board  to  buy  and  retail  liq- 
uors, and  providing  that  the  board,  before 
permitting  any  dispensary  to  offer  any  liquor 
for  sale,  shall  "cause"  the  same  to  be  put  into 
packages,  authorizes  the  board  to  maintain  an 
establishment  for  bottling  beer  for  sale;  the 
words,  "to  cause,"  meaninc  to  act  as  a  cause  or 
agent  in  producing,  to  effect  as  an  agent  to 
produce. 

4.  Statutes— CoNSTBUOTiON— Implied  Powee* 

Where  a  power  is  conferred  by  statntCL 
everything  neceesary  to  carry  out  the  power  and 
malce  It  effectual  is  implied. 

[Ed.  Note.— For  cases  in  point  tee  Cent  Dig. 
vol.  44,  Statutes,  §  264.1 

5.  Intoxicating  Liquobs  —  County  Dibpen- 

8ABTBS. 

The  grant  nnder  Dispensary  Act  §  86,  to 
a  licensee  for  the  maintenance  of  an  establish- 
ment for  bottling  malt  liquors^  is  not  exclusive, 
and  he  cannot  complain  of  a  loss  sustained  in 
consequence  of  a  county  dispensary  board  estab- 
lishing works  for  bottling  beer,  as  authorized  by 
sections  6  and  12. 

6.  CoNsnTunoNAL  Law— Pebsons  Bntitz.ed 
TO  Raise  Constitutional  Questions. 

A  party  deriving  his  authority  under  a  sta^ 
ute  cannot  assail  its  constitutionality. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  f  41.] 
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7.  Same— Dbtkbhination  of  Ck>NBnTirraoNAL 

Questions— Necessity. 

The  Supreme  Court  will  not  pass  on  the 
co&stitutionality  of  a  statute,  unless  it  is  nec- 
essary to  a  determination  of  the  issues. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  43.] 

Mandamus  by  the  state,  on  the  relation  of 
H.  E.  Watts,  against  John  J.  Cain  and  oth- 
ers, constituting  the  county  dispensary  board 
for  Richland  county,  to  enjoin  respondents 
from  maintaining  an  establishment  for  bot- 
tling beer  for  sale.    Dismissed. 

Bellinger  ft  Welch,  for  plaintiff.  Thomas 
&  Thomas,  for  defendant 

JONES,  J.  The  petitioner  applied  in  the 
original  Jurisdiction  of  this  court  for  a  rule 
requiring  respondents  to  show  cause  why 
they  should  not  be  perpetually  enjohied  from 
bottling  beer  for  sale,  and  maintaining  an 
establishment  for  such  bottling.  The  re- 
spondents made  answer  to  the  rule  issued, 
and  also  submitted  a  demurrer  to  the  peti- 
tion for  insufficiency.  By  an  order  filed  June 
14,  1907,  this  court  dismissed  the  petition, 
and  the  reasons  therefor  will  now  be  briefly 
stated.  The  answer  raised  a  preliminary 
question,  that  the  name  of  the  state  was  used 
by  the  petitioner  without  the  consent  of  the 
Attorney  General  or  other  competent  authori- 
ty, and  that  the  proceeding  is  by  the  peti- 
tioner in  his  priyate  capacity  for  the  protec- 
tion of  a  private  right.  In  modem  practice, 
mandamus  is  not  regarded  as  a  prerogative 
writ  running  in  the  name  of  the  sovereign, 
but  as  ordinary  process  of  the  court,  avail- 
able to  any  private  citizen,  to  protect  a  pri- 
vate right  when  it  is  an  appropriate  remedy. 
Therefore  the  use  of  the  name  of  the  state  In 
such  cases  is  a  mere  form,  and  may  be  treat^ 
ed  as  surplusage.  Lord.  v.  Bates,  48  S.  C.  103, 
26  S.  B.  213;  Milster  v.  Spartanburg,  68  8. 
C.  30,  46  S.  E.  539.  The  petitioner  is  main- 
taining a  bottling  establishment  for  all  m&lt 
liquors  In  the  county  of  Richland,  having 
been  licensed  to  do  so  under  section  36  of  the 
Carey-Cothran  dispensary  act,  upon  paying  to 
the  county  dispensary  board  of  said  county 
thie  required  license  fee  March  8,  1907.  The 
respondents  constitute  the  county  dispensary 
board  for  Richland  county  under  said  act, 
and,  conceiving  they  had  authority  to  do  so 
under  sections  6  and  12  of  said  act,  are  now 
buying  beer  in  bulk  and  causing  the  same  to 
be  bottled  In  a  bottling  plant  which  they 
have  established  for  the  purpose,  and  are  re- 
tailing the  same  through  the  county  dis- 
pensaries of  Richland  county,  claiming  that 
in  this  way  they  can  secure  better  beer  at  a 
lower  price  than  if  they  should  buy  exclusive- 
ly from  the  licensed  bottiers,  and  can  prevent 
a  monopoly  of  the  beer  business  by  said  li- 
censed bottiers,  but  that  they  stand  ready  to 
purchase  from  the  licensed  bottlers  whenever 
the  quality  of  their  beer  and  the  prices  quot- 
ed are  such  as  to  make  it  to  the  interest  of 
the  public  that  they  should  make  such  pur- 
chases. 


The  main  question  is  whether  sections  6 
and  12  of  the  said  act  authorize  respond^ts 
to  maintain  the  bottiing  establishment.  Se& 
tion  6  authorizes  the  members  of  the  county 
dispensary  board  to  buy  in  any  market  and 
retail  within  the  state  liquors  and  beverages 
as  provided  herein.  Section  12  provides: 
"The  county  dispensary  board  before  permit- 
ting any  dispensary  to  offer  any  liquor  for 
sale  shall  cause  the  same  to  be  put  into  pack- 
ages of  not  less  than  one-half  pint  nor  more 
than  five  gallons,  and  seal  the  same.  The 
dispenser  shall  sell  by  the  package  only  and 
no  person  shall  open  the  same  or  drink  any 
of  the  contents  on  the  premises.*'  The  pow- 
er to  purchase  liquors  In  bulk  and  to  retail 
liquors  through  the  county  dispensaries  is 
undoubtedly  given;  and  we  think  it  also 
clear  that  the  power  to  cause  the  liquors  to 
be  put  into  certain  packages  and  sealed  nec- 
essarily involves  the  power  to  bottie  the 
same  through  such  agencies  as  they  may 
deem  best,  and  that  the  establishment  of  a 
bottiing  plant  of  their  own  is  not  beyond 
the  power  granted  in  the  act  If  the  Legis- 
lature had  intended  that  the  liquors  purclias- 
ed  in  bulk  by  the  board  should  be  turned 
over  to  licensed  bottiers  to  be  put  into  pack- 
ages required  by  law,  other  language  would 
have  been  used.  **To  cause,"  according  to 
the  Century  Dictionary,  means  'HI)  to  act  as 
a  cause  or  agent  in  producing ;  effect ;  bring 
about,  be  the  occasion  of ;  (2)  to  make;  force; 
compel" — and,  according  to  Webster's  Inters 
national  Dictionary,  means  **to  effect  as  an 
agent ;  to  produce ;  to  be  the  occasion  of ;  to 
bring  about;  to  bring  into  existence;  to 
make."  The  language  is  certainly  broad 
enough  to  include  the  power  to  effect  or  bring 
about  the  bottling  through  appliances  and 
instrumentalities  under  their  direct  supervi- 
sion. If  the  power  to  establish  a  bottling 
plant  is  not  expressly  giv^,  it  is  necessarily 
implied.  ''Where  a  power  is  conferred  by 
statute,  everything  necessary  to  carry  out  the 
power  and  make  It  effectual  and  ccmiplete 
will  be  implied."  24  A.  &  E.  Ency.  Law,  p. 
614,  and  cases  cited.  "Wbat  is  implied  in  a 
statute  is  as  much  a  part  of  it  as  what  is  ex- 
pressed." Wilson  V.  National  Bank  of  Nasli- 
ville,  103  U.  S.  770,  26  L.  Ed.  488.  The  fact 
that  this  construction  would  authorize  the 
board  to  compete  with  petitioner  in  the  mat- 
ter of  bottling  is  not  a  fatal  objection,  al- 
though to  the  extent  of  the  loss  of  the  patron- 
age of  the  board  of  Richland  county  the 
value  of  petitioner's  license  to  him  would  be 
impaired.  While  under  section  36  of  said  act 
the  petitioner  became  a  licensee  upon  the 
payment  of  the  annual  license  fee  to  the  Rich- 
land county  board,  the  license  was  not  grant- 
ed by  the  board  but  by  the  state  under  the 
statute,  so  that  the  same  authority  which  li- 
censed petitioner  empowered  the  respondents 
to  bottle.  There  being  no  exclusive  grant  to 
petitioner,  such  impairment  of  the  value  of 
his  license  as  was  incident  to  the  exercise  of 
the  power  conferred  upon  respondents  is  with- 


S.C.) 


BISHOP  r.  VALLEY  PALLS  MFG.  CO. 


939 


ont  remedy.  City  of  Joplin  t.  Southwest 
Missouri  Light  Co.,  191  U.  S.  160,  24  Sup.  Ot 
43,  48  L.  Ed.  127;  North  Springs  Water  Co. 
▼.  Tacoma,  21  Wash.  517,  58  Pac.  773,  47  L. 
R,  A.  214. 

The  respondents  have  argued  that  petition- 
er has  no  interest  to  make  this  controversy 
because  all  the  interest  claimed  arises  under 
section  36  of  said  act,  and  that  said  section 
'  is  not  constitutional.  Recq;)ondents,  however, 
derive  all  their  authority  under  said  statute, 
have  no  Interest  to  be  subserved  by  over- 
throwing it,  and  cannot  be  heard  to  assail  its 
constitutionality.  Ex  parte  Florence  School, 
43  S.  C.  16,  20  S.  E.  794;  Moore  v.  Napier, 
64  S.  C.  564,  42  S.  E.  997;  State  T.  Morris, 
67  S.  C.  153,  45  S.  E.  178. 

The  petitioner  argues  against  the  constitu- 
tionally of  section  12  of  said  act  in  so  far 
as  it  authorizes  the  board  to  bottle  liquors, 
but  the  petition  raises  no  question  as  to  the 
constitutionality  of  the  statute,  and  any  dis- 
cussion of  that  subject  Is  unnecessary.  The 
court  will  not  pass  upon  the  constitutionality 
of  a  statute,  unless  it  is  necessary  to  the  de- 
termination of  the  issues  presented.  Ex  par* 
te  Florence  School,  43  S.  C.  15,  20  S.  E.  794. 

Rule  discharged,  and  petition  dismissed. 

(78  8.  c.  ffl2) 
BISHOP  V.  VALLBT  FALLS  MFG.  CO. 

NOLEN  V.  SAME. 

(Supreme    Conrt    of    South   Carolina.    Oct.   6, 
1907.) 

1.  MANDAinrs— Clvbk    of   Cottbts— Abbitba- 

TION  AND  AWABD— ENTBT  OF   JUDOMBNT. 

Where  there  is  a  valid  award  under  a 
statutory  arbitration,  it  is  the  ministerial  duty 
of  the  clerk  of  the  court  to  enter  judsment  In 
accordance  with  the  award,  and  such  duty  will 
be  enforced  by  mandamus. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §  70.] 

2.  Arbitration  and  Award— Aobeemxnts  to 
Arbitrate— Construction  . 

In  the  absence  of  express  stipulations  on 
the  subject,  the  presumption  Is  that  an  agree- 
ment IS  for  a  statutory,  rather  than  a  common- 
law  arbitration. 

3.  SAifB  —  Rbmxdial     Statutks  —  CONSTBirO- 
tion. 

Statutes  providing  for  and  regulating  ar- 
bitration, and  authorizmg  the  entry  of  judgment 
on  the  award  itself,  are  remedial,  and  should 
be  liberally  construed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Arbitration  and  Award,  |  7.] 

4-  Same— Agreement— When  Complete. 

Under  the  statute,  an  agreement  for  arbi- 
tration is  complete  when  one  party  to  a  dis- 
pute proposes  arbitration  and  the  other  party 
assents  to  it,  and  each  party  enters  into  bond 
in  double  the  amount  involved  to  faithfully 
abide   the   result. 

5.  Same— Selection  of  Arbitrators. 

The  selection  of  arbitrators  is  no  part  of 
the  agreement  for  arbitration  required  by  the 
statute,  and  the  fact  that  the  parties  agree  on 
the  arbitrators,  iustead  of  requiring  them  to  be 
selected  in  the  manner  indicated  in  the  statute, 
does  not  preclude  the  arbitration  from  being  re- 
ferred to  the  statute. 

6.  Same. 

By  a  written  agreement  for  arbitration  the 
parties  to  an  action  followed  the  statute  by  bind- 


ing themselves  in  double  the  amount  indicated 
by  the  complaint  to  be  involved  to  faithfully 
abide  the  result  of  the  arbitration,  defendant  also 
agreeing  to  pay  the  costs  of  the  arbitrators  of 
the  witnesses  and  of  any  court  officers  connect- 
ed with  the  arbitration.  Held  that  the  arbitn- 
tion  should  be  regarded  as  statutory. 
7.  Same— Revocation. 

Where  the  parties  to  an  action  had  agreed 
to  arbitrate  the  service  by  defendant  of  a  no- 
tice on  plaintiff  of  a  statement  of  defendant's 
position  that  the  agreement  contemplated  a 
common-law  and  not  a  statutory  arbitration 
was  not  a  revocation  of  the  agreement;  defend- 
ant appearing  and  participating  in  the  arbitra- 
tion. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  B.  Withen  Memmin- 
ger,  Judga 

Actions  by  George  C.  Bishop  against  the 
Valley  Falls  Manufacturing  Company,  and 
by  C.  B.  Nolen  against  the  same  defendant 
From  a  decree  awarding  a  writ  of  mandamus 
to  compel  the  entry  of  judgment  in  favor  of 
each  plaintiff,  defendant  appeals.    Affirmed. 

Stanyarne  Wilson,  for  appellant  Johnson 
A  Nash,  for  respondents. 

WOODS,  J.  O^iis  is  an  appeal  firom  a  de- 
cree of  Judge  Memminger  awarding  a  writ 
of  mandamus  to  compel  the  clerk  of  the 
court  of  common  pleas  to  enter  judgments  in 
favor  of  each  of  the  plaintiffs  on  awards  of 
arbitrators.  The  important  question  is  wheth- 
er the  agreement  contemplated  an  arbitra- 
tion under  the  statute  or  at  common  law; 
for,  if  there  was  Valid  award  under  a  statu- 
tory arbitration,  then,  under  the  statute,  it 
was  the  clear  ministerial  duty  of  the  clerk 
to  ^ter  the  judgment  In  accordance  with  the 
award. 

The  plaintiffs,  George  C.  Bishop  and  Mrs. 
C.  B.  Nolan,  had  instituted  separate  actions 
against  Valley  Falls  Manufacturing  Company 
for  damage  to  their  lands  alleged  to  be 
flooded  by  the  defendant's  dam.  While  the 
actions  were  pending,  parties  to  the  suits 
made  the  separate  arbitration  agreements 
now  under  consideration.  The  agreements 
were  identical,  and  we  first  consider  wheth- 
er on  their  face  without  respect  to  the  afll- 
davits  before  the  circuit  Judge,  they  show 
an  intention  of  the  parties  to  have  an  arbi- 
tration under  the  statute.  In  the  absence  of 
express  stipulations  on  the  subject,  we  think 
the  presumption  is  in  favor  of  a  statutory 
arbitration.  In  early  times  the  disposition 
of  the  courts  was  to  look  with  Jealousy  on 
arbitrations,  and  give  them  as  little  force 
as  possible,  but  later  and  more  intelligent 
Judicial  sentiment  is  strongly  in  their  favor. 
As  said  in  Greenville  v.  Spartanburg,  62  S^ 
C.  125,  40  S.  B.  147,  "courts  favor  awards, 
and  will  Indulge  every  reasonable  presump- 
tion to  uphold  them,  and  whoever  assails 
them  has  the  burden  of  clearly  establishing 
their  invalidity."  An  award  under  an  ar^ 
bitration  at  common  law  was  not  the  end 
of  the  matter,  for,  unless  the  losing  party 
chose  to  comply  with  it,  the  successful  party 
was  obliged  to  incur  the  delay  and  expense 
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of  bringing  his  action  to  enforce  compliance. 
To  remedy  this  defect,  many  states  have 
passed  statutes  providing  for  and  regulating 
arbitration,  and  antborizing  the  entry  of 
judgment  on  the  award  itself.  The  statutes 
are  remedial,  and  should  be  liberally  constru- 
ed, so  as  to  advance  the  legislative  purpose 
of  putting  an  end  to  litigation.  When  parties 
enter  into  an  agreement  designed  to  end  lit- 
igation, their  contract  as  far  as  its  language 
will  allow  should  be  construed  to  be  effectual 
and  complete  to  that  end.  Hence,  when  on 
its  face  the  contract  may  be  regarded  as  pro- 
viding for  either  a  statutory  arbitration  or 
an  arbitration  at  common  law,  it  should  be 
referred  to  the  statute. 

The  defendant  insists,  however,  the  agree- 
ment cannot  be  referred  to  the  statute  be- 
cause the  arbitrators  were  agreed  on,  and  not 
selected  by  the  parties,  as  required  by  the 
statute.  The  views  of  other  courts  give  us 
little  aid  on  this  point,  because,  for  the  most 
part,  they  relate  to  statutes  quite  different 
from  ours.  Our  statute  is  somewhat  peculiar 
in  language,  but  very  simple.  The  agree- 
ment for  arbi^tratlon  is  complete  when  one 
party  to  a  dispute  proposes  arbitration  and 
the  other  assents  to  it,  and  each  party  enters 
Into  bond,  in  double  the  amount  involved,  to 
faithfully  abide  the  result  The  selection  of 
arbitrators  is  no  part  of  the  agreement  re- 
quired by  the  statute.  After  the  agreement 
has  been  made,  the  statute  provides  a  method 
of  selection,  so  that  there  may  be  no  reason 
for  difference  between  the  parties  on  the 
point.  But  this  is  nothing  more  than  con- 
ferring on  each  party  the  right  to  demand 
that  the  arbitrators  be  selected  In  the  manner 
indicated  by  the  statute.  This  right,  like  all 
others,  may  be  waived  by  agreement  of  the 
parties  to  select  the  arbitrators  in  some  other 
way.  Hence  it  is  illogical  to  say  an  arbitra- 
tion cannot  be  referred  to  the  statute  merely 
because  the  parties  agree  on  the  arbitra^tors, 
instead  of  exercising  the  right  to'  require 
them  to  be  selected  in  the  manner  indicated 
in  the  statute.  For  these  reasons  alone,  we 
think  the  arbitration  should  be  regarded  stat- 
utory. But  the  written  agreement  indicates 
on  its  face  an  intention  to  proceed  under  the 
statute.  In  it  the  parties  followed  the  stat- 
ute by  binding  themselves  in  double  the 
amount  indicated  by  the  complaint,  to  be  in- 
volved to  faithfully  abide  the  result  of  the 
arbitration.  In  addition  to  this,  the  Valley 
Falls  Manufacturing  Company  agreed  'to 
pay  the  costs  of  the  arbitrators,  of  the  wit- 
nesses, and  of  any  court  officers  connected 
with  said  arbitration."  Unless  the  arbitra- 
tion was  to  result  in  a  Judgment  as  provided 
by  the  statute,  court  officers  would  have  had 
no  costs  in  connection  with  it,  and,  in  using 
this  language,  the  parties  must  have  had  in 
contemplation  the  costs  of  entering  the  judg- 
ment 

The  defendant  further  contends,  even  if  the 
agreement  to  arbitrate  should  be  referred  to 
the  statute,  it  was  revoked  before  action 


under  it,  and  therefore  no  Judgment  could  be 
entered  on  the  award.  This  claim  of  revoca- 
tion rests  on  the  service  of  a  written  notice, 
on  the  plaintiffs  before  the  arbitrators  had 
acted.  But  this  notice  was  nothing  more 
than  a  statement  of  defendant's  position  that 
the  agreement  contemplated  a  common-law, 
and  not  a  statutory,  arbitration.  So,  far 
from  repudiating  the  agreement  the  defend- 
ant appeared  and  participated  in  the  arbitra- 
tion. The  defendant's  expression  of  opinion 
as  to  the  effect  of  its  written  agreement  ob- 
viously was  not  a  revocation. 

The  Judgment  of  this  court  is  that  tiie 
judgment  of  the  circuit  court  be  affirmed. 


(78  8.  CD 
SALEM   B.   GO.   v.   D.   W.   ALDEBMAN  A 
SONS  CO. 

(Supreme  Court  of  Sonth  Ciarolina.    Aug.  19. 
1907.) 

Eminent  Domain  —  Private  Busmxas  Cob- 
pobations^Bailboad  Cbossings. 

Under  Civ.  Code  1902,  §  1895,  providing 
that  private  business  corporations  organized  un- 
der the  article  shall  have  power  to  operate 
railroads,  tramwavs,  turnpikes,  or  canals  for 
their  own  use,  and  have  the  right  to  cross  any 
existing  railroad  or  public  roads,  as  is  provided 
by  law  for  railroad  corporations,  bat  shall  have 
no  power  to  condemn  lands,  except  for  crossing 
any  existing  railroads,  evidence  held  to  show 
that  it  was  essential  for  the  business  with  whidi 
the  private  railroad  in  question  was  connected 
that  it  be  extended  in  the  direction  sought,  and 
that  there  is  a  reasonable  necessity  for  it  to 
condemn  a  crossing  over  an  existing  railroad, 
where  it  is  doubtful  that  it  could  obtain  a  way 
from  private  individuals  by  purchase. 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Clarendon  County ;  Hydrlck,  Judge. 

Action  by  the  Salem  Ballroad  Company 
against  the  D.  W.  Alderman  db  Sons  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Jos.  F.  Bhame,  J.  H.  Lesesne,  and  Wilcox 
&  Wilcox,  for  appellant  Wilson  A  Vn  Bant, 
for  respondent 

WOODS,  J.  The  Salem  Ballroad  is  a  oor- 
poratibn  organized  under  the  laws  of  the 
state,  operating  a  railroad  in  Williamsburg 
and  Clarendon  counties.  The  D.  W.  Alder- 
man &  Sons  Ck>mpany,  is  a  private  corpora- 
tion organized  under  the  laws  of  the  state, 
engaged  in  the  manufacture  of  lumber,  and. 
In  connection  with  its  business,  operating  pri- 
vate railroads  for  the  purpose  of  conveying 
timber  to  its  mill  at  Alcolu,  S.  O.  In  Febru- 
ary, 1906,  the  D.  W.  Alderman  &  Sons  Com- 
pany served  notice  on  the  Salem  Ballroad 
Company  that  It  required  a  right  ct  way 
20  feet  in  width  across  the  railroad  at  a 
certain  point  in  Clarendon  county.  The  Sa- 
lem Ballroad  Company  duly  signified  Its  re- 
fusal to  allow  such  right  of  way  to  be  taken. 
Thereafter,  under  the  petition  filed  by  the 
D.  W.  Alderman  &  Sons  Company,  the  clerk 
of  the  court  of  common  pleas,  acting  under 
the  statute,  was  about  to  impanel  a  Juiy  to 
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assess  damages  for  tbe  rijSbt  of  way»  when 
tbe  Salem  Railroad  Company,  denying  the 
right  of  condemnation,  brought  this  action 
for  injnnction.  The  denial  of  the  right  of 
condemnation  rests  on  the  allegation  of  the 
complaint  that  the  crossing  wiU  be  danger- 
ous, causing  annoyance  to  the  plaintiff  and 
interruption  of  its  business,  and  "that  the 
defendant  herein  does  not  require  the  use  of 
the  rif^t  of  way  above  described  over  and 
across  the  railroad  of  this  j»laintiff  for  the 
purpose  of  transporting  timber  and  other  ar- 
ticles to  and  from  its  mill,  but,  on  the  con- 
trary, has  or  can  procure  a  right  of  way  for 
its  railroad  by  which  to  reach  its  property 
without  crossing  the  railroad  of  this  plain- 
tiff." A  temporary  injunction  was  granted 
by  Judge  Gage.  The  case  was  tried  before 
Judge  Hydrlck,  who  dissolved  the  injunction 
and  dismissed  the  complaint  The  single  ex- 
ception charges  error  in  the  circuit  court's 
finding  of  fact  that  a  reasonable  necessity 
for  tbe  crossing  existed  at  the  time  this  ac^ 
tion  was  commenced. 

The  defendant,  being  a  private  business 
corporation,  has  no  right  of  condemnation 
beyond  that  conferred  by  Civ.  Code  19Q2,  f 
1895:  "Corporations  organized  for  any  pur- 
X)ose  under  the  provisions  of  ttils  article 
shall  have  power  to  construct  and  operate 
a  railroad,  electric  railway,  tramway,  turn- 
pike or  canal,  for  their  own  use  and  purpos- 
es, and  shall  have  the  right  to  effect  a  cross- 
ing with  any  existing  railroad  or  public  roads 
as  is  now  provided  by  law  for  railroad  cor- 
porations; but  they  shall  have  no  power  to 
condemn  lands  except  for  crossing  any  exist- 
ing railroad  or  public  road,  as  herein  provid- 
ed." It  would  require  a  lengthy  analysis  of 
the  evidence  to  make  plain  the  precise  situa- 
tion of  the  proposed  crossing  in  relation  to 
the  timber  the  defendant  finds  it  necessary  to 
reach  by  its  private  railroad.  The  statement 
of  these  salient  facts  will  be  sufficient  The 
defendant's  private  railroad  already  crosses 
the  plaintiff's  railroad,  and  this  would  be  a 
crossing  back  on  a  curve  where  it  is  desirable 
for  many  reasons  not  to  have  crossings,  or 
any  other  obstacle  to  the  continuous  move- 
ment of  trains.  The  plaintiff  railroad  runs 
only  one  train  a  day  each  way.  While  It 
hauls  some  guano  and  other  freight  for  the 
public  Its  main  business  is  the  transporta- 
tion of  logs  and  lumber  for  its  principal  own- 
er, Mr.  Wilson.  The  defendant  could  reach 
its  timber  by  a  route,  Just  as  convenient 
leading  over  the  lands  of  private  owners, 
without  crossing  the  plaintiff  railroad.  But 
as  will  be  seen  by  reference  to  the  statute 
above  quoted,  the  law  confers  on  the  defend- 
ant no  authority  to  condemn  a  right  of  way 
over  the  lands  of  individuals.  W.  D.  Mc- 
Fadden  is  one  of  the  private  owners  whose 
consent  would  be  essential  to  the  defendant 
taking  the  route  suggested  by  the  plaintiff 
over  the  lands  of  others ;  and  the  effort  was 
made  to  prove  his  willingness  to  sell  defend- 
ant a  right  of  way  at  a  reasonable  price. 


Had  the  plaintiff  been  able  to  show  that  tbe 
necessary  rights  of  way  over  tills  land  and 
that  of  other  persons  could  be  procured  for 
a  reasonable  price,  it  would  have  had,  un- 
der the  circumstances,  strong  reason  to  ask 
for  a  permanent  injunction  against  the  cross- 
ing of  its  railroad.  But  considering  the  re- 
fusal of  McFadden  to  name  any  price  for 
the  right  of  way,  in  connection  with  his  at- 
titude to  Wilson  and  Alderman,  the  persons 
mainly  interested  in  the  suit  it  is  highly  im- 
probable the  defendant  could  have  acquired 
a  right  from  him  for  a  reasonable  price. 

We  think  these  are  the  correct  conclusions 
to  be  drawn.  The  ext^ision  of  the  defend- 
ant's railroad  is  essential  to  the  conduct  of 
its  business.  It  has  no  right  to  condemn  the 
lands  of  private  owners;  and  its  ability  to 
acquire  by  purchase,  at  a  reasonable  price, 
rights  of  way  over  the  lands  of  private  own- 
ers, was  shovm  to  be,  at  least  extremely 
doubtful.  The  condemnaticm  of  the  crossing 
over  the  plaintiff's  railroad  is  therefore  nec- 
essary ;  the  case  falling  well  within  the  rule 
of  reasonable  necessity  laid  down  in  South 
Carolina  Railroad  Company  v.  Blake,  9  Rich. 
Law,  228,  and  Riley  v.  Union  Station  Com- 
pany, 71  S.  C.  489,  61  8.  BL  48S. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

— — ■"  (n  &  c.  »4) 

ARMOUR  A  CO.  v.  ROSS  et  al.* 

(Supreme  Court  of  South  Carolina.    Oct  2, 
1907.) 

1.  BAiLMEirr— Rights  of  Thibd  Pkbsons. 

An  agreement  by  a  broker  to  sell  the  goods 
of  another,  title  to  remain  in  the  latter  until 
sold,  creates  a  bailment  within  Civ.  Code 
1902,  §  2655,  providing  that  every  agreement 
whereby  the  bailor  reserves  title  to  himself  shall 
be  void  as  to  sobseqaent  pnrchasers  without 
notice,  nnless  recordedL  and  the  agreement  must 
be  recorded  to  be  valid  against  subsequent  pur- 
chasers of  the  broker. 

^ISvJ  Code  1902.  S  2655,  providing  that 
every  agreement  whereby  a  bailor  reserves  title 
to  himself  shall  be  void  as  against  subsequent 
creditors  unless  recorded,  has  no  reference  to 
simple  or  unsecured  creditors,  but  applies  only 
to  those  whose  claims  have  beea  reduced  to 
Judgment,  or  to  those  holding  liens  on  the  prop- 
erty before  receiving  notice  of  the  unrecorded 
agreement,  notwithstanding  section  2456,  as 
amended  in  1898  (22  Stat  at  Large,  p.  746), 
which  provides  that  conveyances  of  •land,  etc, 
shall  be  void  as  against  subsequent  lien  or  sim- 
ple contract  creditors,  unless  recorded;  the  lat- 
ter section  being  distinct  from  the  former. 
8.  Samb. 

Where  the  transaction  by  which  one  became 
a  creditor  of  a  bailee  was  distinct  from  that  in 
which  he  purdbased  the  chattels  in  possession  of 
the  bailee,  and  he  was  not  a  creditor  within 
Civ.  Code  1902,  §  2655,  providing  that  every 
agreement  between  bailor  and  bailee  whereby 
the  bailor  reserves  title  to  himself  shall  be 
void  as  to  subsequent  creditors,  unless  recorded, 
his  claim  was  not  such  a  oonaideration  as  could 
make  him  a  purchaser  for  value  without  no- 
tice, within  the  statute.  ' 
4.  Saics— Natubb  ano  BSlkments. 

Bailment  is  the  delivery  of  goods  for  some 
purpose  on  a  contract,  sacpress  or  Jnqylied,  that 

*For  opinion  on  rehearing,  see  S8  S.  B.  1135. 
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after  the  purpose  has  been  fulfilled  the^  should 
De  redelivered  to  the  bailor,  or  otherwise  dealt 
with  according  to  his  directions,  or  kept  until 
he  reclaims  them. 
Woods,  J.,  dissenting. 

Appeal  from  Commaii  Pleas  Circuit  Court 
of  Cherokee  County;  a  O.  Dantzler,  Judge. 

Action  bj  Armour  A  Co.  against  M.  L. 
Ross  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeal&  Reversed  and  re- 
manded for  new  trial. 

J.  C.  Jefferies,  for  appellant  Butler  &  Os- 
borne, for  respondents. 

GABY,  A.  J.  This  is  an  action  to  recover 
the  value  of  goods  alleged  to  have  been  con- 
verted by  the  defendants  to  their  own  use. 
This  is  the  second  appeal.  The  first  is  re- 
ported in  76  S.  C.  201,  66  a  E.  316.  The  com- 
plaint alleges  that  at  the  time  hereinafter 
mentioned  the  plaintiff  was  the  owner  of  a 
quantity  of  bacon  and  lard,  of  the  value  of 
f  1353.41;  that  at  said  time  the  property  was 
in  possession  of  defendant  St  John  Butler, 
as  plaintiff's  agent,  and  was  in  his  hands 
upon  consignment;  that  on  or  about  the  20th 
of  August,  1901,  the  defendants,  knowing 
that  the  plaintiff  was  owner  of  said  prop- 
erty, and  in  order  to  pay  an  old  debt  due 
the  defendant  St  John  Butler  to  his  code- 
fendants,  H.  L.  Ross  and  W.  A.  Turner  un- 
lawfully and  wrongfully  converted  the  same 
to  their  own  use,  and  placed  it  out  of  the 
possession  of  said  agent,  who  thereupon  left 
the  state,  and  that  the  defendants  Ross  and 
Turner  detained  and  concealed  said  property 
from  the  plaintiff  for  the  purpose  of  appro- 
priating it  to  their  own  use.  The  defendants 
Ross  and  Turner  in  their  original  answer, 
upon  which  they  went  to  trial  the  first  time, 
denied  the  allegations  of  the  complaint,  and 
set  up  as  a  defense  that  they  were  purchas- 
ers for  valuable  consideration  without  notice. 
After  the  case  was  remanded  for  a  new  trial, 
the  defendants  amended  their  answer  by  al- 
leging, also,  that  they  were  subsequent  cred- 
itors for  valuable  consideration  without  no- 
tice. At  least  a  part  of  the  indebtedness  was 
contracted  about  the  8th  of  June,  1901,  at 
which  time  the  property  in  question  was  in 
the  possession  of  St  John  Butler,  which  was 
more  than  two  months  before  he  Is  alleged 
to  have  sold  the  property.  The  jury  ren- 
dered a  verdict  in  favor  of  the  defendants, 
and  the  plaintiff  appealed. 

The  first  assignment  of  error  is  because  his 
honor,  the  presiding  judge,  ruled  that  the 
agreement  entered  into  between  the  plaintiff 
and  St  John  Butler  was  null  and  void  as  to 
subsequent  creditors  or  purchasers  for  valu- 
able consideration  without  notice,  as  it  was 
not  recorded  within  the  time  required  by  sec- 
tion 2655  of  the  Civil  Code  of  1902,  which  is 
as  follows:  **E3very  agreement  between  the 
vendor  and  vendee,  bailor  or  bailee  of  person- 
al property,  whereof  the  vendor  or  bailor 
shall  reserve  to  himself  any  interest  in  the 
same,  shall  be  null  and  void  as  to  subsequent 


creditors  or  purchasers  for  valuable  consid- 
eration without  notice,  unless  the  same  be 
reduced  to  writing  in  the  manner  now  pro- 
vided by  law,  for  the  recording  of  mortgages; 
but  nothhig  herein  contained  shall  apply  to 
livery  stable  keepers^  inn  keepers,  or  any 
other  persons  letting  or  hiring  property  for  a 
temporary  use,  or  depositing  such  property 
for  the  purpose  of  having  repairs  or  work  or 
labor  done  thereon."  The  agreement  made 
between  the  plaintiff  and  St  John^  Butler 
was  in  form  an  instrument  of  writing,  dated 

the  day  of  June,  1880,  directed  to  9t 

John  Butler,  signed  by  Armour  &  Co.,  and 
containing,  among  others,  the  following  pro- 
visions: "Upon  your  acceptance  in  writing 
indorsed  hereon,  you  are  constituted  our 
broker  and  commission  merchant  Gaflney,  S. 
C,  to  sell  provisions  and  products,  as  we  may 
offer  through  or  consign  to  you,  or  to  your 
care  for  that  purpose,  upon  the  following 
conditions:  (1)  The  title  of  all  goods  is  to 
remain  in  us  until  sold  by  you,  in  accord- 
ance with  the  tenbs  fixed  by  us,  and  when 
sold,  the  proceeds  of  sale  shall  at  all  times 
be  the  prc^erty  of  Armour  &  Co.,  and  you 
shall  any  time  deliver  any  or  all  unsold 
goods  to  whomsoever  Armour  &  Co.  may  au- 
thorize to'  receive  them.**  St  John  Butler 
accepted  the  terms  of  the  proposed  contract 
In  3  Bnc.  of  Law,  783,  the  word  "bailment" 
is  defined  as  follows:  "Bailment  is  the  de- 
livery of  goods  for  some  purpose,  upon  a  con- 
tract expressed  or  implied,  that  after  the 
purpose  has  been  fulfilled  they  shall  be  re- 
delivered to  the  bailor,  or  otherwise  dealt 
with  according  to  his  directions,  or  kept  un- 
til he  reclaims  them."  The  agreement  here- 
in is  embraced  within  this  definition.  Sec- 
tion 2655,  Civ.  Code  1902,  was  construed  in 
the  case  of  Ludden  ft  Bates  v.  Dusenbury, 
27  S.  C.  467,  4  S.  EI  60,  in  which  there  was  an 
agreement  stipulating  for  the  hiring  of  an 
organ,  valued  at  $95,  for  the  term  of  nine 
months,  at  a  monthly  rental  of  $10,  with  an 
option  to  the  bailee  to  buy  It  at  any  time 
within  that  period  at  the  said  valuation,  in 
which  case  the  money  paid  for  the  rental 
should  be  deducted  from  the  purchase  money. 
The  court  held  that  it  was  not  a  mortgage, 
nor  a  conditional  sale,  but  a  contract  of  hir- 
ing only,  with  an  option  to  buy  at  a  future 
time,  and  that  the  agreement  not  having  bera 
recorded  in  the  manner  provided  by  said  sec- 
tion, was  void  as  to  a  purchaser  of  the  prop- 
erty at  sheriff's  sale  under  a  judgment  re- 
covered against  the  bailee  by  a  subsequent 
creditor  for  valuable  consideration  without 
notice.  The  court  concludes  with  the  follow- 
ing statement  of  the  law:  "It  will  thus  be 
seen  that  the  law  as  it  now  stands  and  as  It 
stood  when  the  agreement  here  in  controveroy 
was  made  is  no  longer  confined  to  verbal 
agreements,  but  extends  to  every  agreement, 
and  it  covers  agreements  between  bailor  and 
bailee,  as  well  as  those  between  vendor  and 
vendee,  and  that  all  such  agreements  must  be 
reduced  to  writing  and  recorded  like  mort- 
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gages,  In  order  to  make,  them  yalld  against 
the  claims  of  subsequent  creditors  or  pur- 
chasers for  valuable  consideration  without 
notice.  Inasmuch,  therefore,  as  the  agree- 
ment here  in  question  was  never  recorded, 
and  Inasmuch  as  there  is  no  evidence  that 
the  defendant,  who»  as  we  have  seen,  must  be 
regarded  as  a  subsequent  purchaser,  ever  had 
any  notice  of  the  agreement,  it  is  quite  clear 
that,  even  regarding  the  agreement  as  a  con- 
tract, not  of  sale,  but  a  contract  of  hiring, 
which  is  a  bailment,  the  defendant  was  en- 
titled to  recover."  The  exceptions  raising 
this  question  are  overruled. 

The  next  error  assigned  is  because  his 
honor,  the  presiding  judge,  refused  to  direct 
a  verdict  or  grant  a  new  trial,  on  the  ground 
that  there  was  no  testimony  whatever  tend- 
ing to  sustain  the  defense  that  the  defendant 
Roes  was  a  creditor  or  purchaser  for  valuable 
consideration  without  notice.  Upon  the  for- 
mer hearing  of  this  case,  before  the  defense 
was  amended  by  alleging  that  he  was  not 
only  a  purchaser,  but  a  subsequent  creditor 
for  value  without  notice,  this  court  used  the 
following  language:  "There  is  testimony  to 
the  effect  that  the  defendants  were  purchas- 
ers, and  that  they  did  not  have  notice  of 
the  agreement  hereinbefore  mentioned  be- 
tween the  plaintiff  and  Butler;  but  the  de- 
fendants failed  to  introduce  any  testlmfny 
whatever  tending  to  show  that  there  was 
such  consideration  as  equity  recognized  in 
support  of  their  defense.  On  the  contrary, 
the  testimony  of  the  defendant  Ross  was  to 
the  effect  that  the  sale  of  the  articles  to 
him  by  Butler  was  based  upon  the  considera- 
tion of  past  Indebtedness,  which  Is  not  suffi- 
cient to  sustain  said  defense.  Quite  a  dif- 
ferent question  would  be  presented  if  the  ap- 
peal involved  the  construction  of  section  2456 
of  the  Civil  Code,  as  that  section  was  amend- 
ed in  1898  (22  St  at  Large,  p.  746),  by 
adding  the  words:  'Whether  simple  contract 
creditors  or  lien  creditors.'  Marsh  v.  Ram- 
say, 57  S.  C.  121,  35  S.  B.  433."  In  deter- 
mining upon  that  hearing  whether  Ross  was 
a  purchaser  for  valuable  consideration  with- 
out notice,  the  question  whether  he  was  such 
a  creditor  as  the  statute  contemplated  was 
necessarily  involved,  and,  if  this  court  had 
entertained  the  view  that  he  was  such  cred- 
itor. It  would  have  been  compelled  to  rule 
that  he  was  entitled  to  the  protection  of  the 
statute.  In  such  a  case  he  would  have  had 
the  right,  under  judicial  proceedings,  to  sub- 
ject the  property  to  the  payment  of  his  In- 
debtedness, or  to  become  the  purchaser  of  the 
proi)erty,  in  consideration  of  said  indebted- 
ness, provided  he  did  not  have  notice  of  the 
agreement  at  the  time  of  his  purchase.  The 
statute,  however,  does  not  have  reference  to 
simple  or  unsecured  creditors,  but  to  those 
whose  claims  have  been  reduced  to  judgment, 
to  to  those  holding  other  liens  on  the  prop- 
erty, before  receiving  notice  of  the  unrecord- 
ed instrument  King  v.  Fraser,  23  S.  C.  543 ; 
Carraway  v.  Carraway,  27  S.  0.  576,  5  S.  B. 


157;  Summers  v.  Brice»  36  S.  a  204,  15  S.  SL 
874;  Turpin  v.  Sudduth,  53  S.  a  295,  31  S. 
B.  245,  306;  Armstrong  v.  Oarwlle,  56  S.  C 
463,  35  S.  B.  196.  The  respondents'  attorneys 
rely  upon  the  case  of  Herring  Co.  v.  Cannon, 
21  S.  a  212,  53  Am.  Rep.  661,  to  show  that 
Ross  was  entitled  to  the  protection  of  the 
statute.  The  facts  of  that  case  were  as  fol- 
lows: In  August,  1880,  Herring  &  Co.  sold 
and  delivered  to  B.  S.  Griffin  a  safe  for 
$105.63,  payable  January  1  and  April  1,  1881, 
and  tooli  notes  therefor,  in  which  they  re- 
served the  title  to  said  safe  in  themselves  un- 
til paid  for,  but  failed  to  record  the  notes. 
After  the  purchase  of  the  safe,  and  while  It 
was  in  Griffin's  possession.  Griffin  contracted 
debts  with  two  different  firms,  who  had  no 
notice  of  Herring's  claims.  These  creditors 
sued  Griffin,  and  attached  the  safe,  and  recov- 
ered judgment  for  their  debts  before  they  had 
any  notice  of  Herring  &  Co.'s  claim.  The 
safe  was  sold  by  the  sheriff  under  the  attach- 
ment proceedings.  Jas.  F.  Izlar,  who  was 
notified  of  Herring  &  Co.'s  claims,  bought  the 
safe  at  the  sale,  and  afterwards  sold  it  to 
Cannon,  the  defendant.  The  court  used  the 
following  language  :  "It  is  conceded  in  the 
case  that  the  safe  was  seized  and  sold  under 
legal  process  Issued  by  subsequent  creditors 
without  notice,  and  therefore  it  is  unneces- 
sary to  inquire  whether  Izlar,  the  first  pur- 
chaser, or  Cannon,  to  whom  he  sold,  had 
actual  notice  of  plaintilTs  claim  at  the  time 
of  their  respective  purchases.  The  purchase 
at  the  sheriff's  sale  for  the  benefit  of  suing 
creditors,  admitted  to  be  subsequent  creditors 
without  notice,  gave  to  the  purchaser  that 
protection  which  is  extended  to  the  class  to 
which  the  creditor  in  execution  belonged, 
whether  he,  the  purchaser,  had  actual  notice 
or  not"  That  case  Is  not  conclusive  of  the 
question  under  consideration,  as  it  was  there- 
in conceded  that  those  under  whose  attach- 
ment proceedings  the  safe  was  sold  were 
subsequent  creditors  for  value  without  notice. 
The  amendment  to  section  2456  of  the  Civil 
Code  in  1898  by  inserting  the  words,  **wheth- 
er  simple  contract  creditors  or  lien  credit- 
ors," is  not  applicable,  as  that  section  and 
section  2655  are  separate  and  distinct;  and, 
if  the  Legislature  had  intended  to  amend 
the  latter  section,  it  would  have  been  very 
easy  to  have  so  expressed  its  intention. 
Finally,  our  reason  for  ruling  that  the  de- 
fendant Ross  was  not  entitled  to  the  pro- 
tection of  the  statute  is  that  the  transac- 
tion by  which  he  became  a  creditor  of  St 
John  Butler  was  separate  and  distinct  from 
that  In  which  he  purchased  the  property ;  and, 
as  he  was  not  such  a  creditor  aa  came  within 
the  purview  of  the  statute,  his  indebtedness 
was  not  such  a  consideration  as  could  sustain 
the  defense  of  purchaser  for  value  without 
notice. 

The  thirteenth  and  fifteenth  exceptions  can- 
not be  sustained,  as  the  propositions  for  which 
the  appellant  contends  were  inapplicable  to 
the  case  under  the  pleadings  and  testimony. 
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It  is  the  Judgment  of  ttilB  court  tbat  the 
indgineiit  of  tbe  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trlaL 

WOODS,  J.  (dissenting).  I  dissent,  as  I 
am  unable  to  agree  that  the  amendment  of 
1898  (22  St  at  Large,  p.  746),  making  section 
2456  of  Oivil  Code  apply  to  the  protection 
of  simple  contract  creditors,  as  well  as  lien 
creditors,  had  no  effect  on  section  2655,  re- 
quiring record  of  certain  agreements  between 
vendor  and  vendee  and  bailor  and  bailee.  By 
the  act  of  1876  (16  St.  at  Large,  p.  92)  it  was 
provided  deeds,  mortgages,  and  other  speci- 
fied papers  "and  generally  all  instruments  of 
writing  now  required  by  law  to  be  recorded,*^ 
etc.,  should  be  valid  so  as  to  affect  subsequent 
creditors  or  purchasers  without  notice  only 
when  recorded  within  40  days.  In  1882  an 
act  was  passed  providing:  "£}very  agreement 
between  the  vendor  and  vendee,  bailor  and 
bailee,  of  personal  property,  whereby  the  ven- 
dor or  bailor  shall  reserve  to  himself  any  in- 
terest in  the  same,  shall  be  null  and  void 
as  to  subsequent  creditors  or  purchasers  for 
valuable  consideration  without  notice  unless 
the  same  be  reduced  to  writing  and  recorded 
in  the  manner  now  provided  by  law  for  re- 
cording of  mortgages:  provided,  that  noth- 
ing herein  contained  shall  apply  to  livei^  sta- 
ble keepers,  or  inn  keepers,  or  any  other  per- 
sons letting  or  hiring  property  for  a  tempo- 
rary purpose."  18  St  at  Large,  p,  35.  Clear- 
ly the  main  purpose  and  effect  of  this  act  was 
to  make  agreements  of  the  kind  mentioned 
between  vendors  and  vendees,  and  bailors  and 
bailees,  "instruments  required  by  law  to  be 
recorded,"  within  the  meaning  of  the  act  of 
1876,  and  such  instruments  fell  as  fully  un- 
der that  statute  as  if  the  statute  had  been 
amended,  and  the  agreements  between  ven- 
dors and  vendees,  and  bailors  and  bailees, 
had  been  mentioned  along  with  deeds  and 
mortgages.  When,  therefore,  the  statute  of 
1876  was  amended  in  1898  to  the  form  of 
section  2456  of  Oivil  Code,  so  as  to  protect 
not  only  subsequent  lien  creditors,  but  also 
subsequent  simple  contract  creditors,  the 
amendment  applied  to  all  ''instruments  re- 
i^uired  by  law  to  be  recorded,"  and  agree- 
ments between  bailors  and  bailees  like  that 
involved  in  tidis  case  are  such  instruments. 

For  these  reasons,  I  think  the  Judgment  of 
the  circuit  court  should  be  affirmed. 


as  s.  c.  8) 

CUMMINS  V.  ATLANTIC  COAST  LINB  R. 
CO. 

(Supreme  Conrt  of  South  Carolina.    Aug.  20, 
1907.) 

1.  Carriebs— Delay  in  Fbbiqht— Action  pob 
Damages. 

A  complaint  alleging  that  defendant  car- 
rier unreasonably  delayea  a  shipment  for  one 
day,  without  alleging  negligent  delay,  held  to 
state  a  cause  of  action  in  contract  against  the 


carrier  for  failure  to  transport  with  reasonable 
dispatch. 

[Ed.  Note.— For  cases  in  point,  see  Gent*  Dig. 
vol.  9,  Carriers,  §  486.] 

2.  Sahv— Reasonabue  Dilioknce. 

Tbe   issue   of  reasonable  diligence   in   the 
shipment  of  freight  is  for  the  jury. 

[Bd.  Note.— For  cases  in  point,  see  Oent.  Dig. 
Tol.  9,  (Darners,  f  449.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  Connty ;  Aldrich,  Jndge. 

Action  by  B.  L,  Cummins  against  the  At- 
lantic  Ooast  Line  Railroad  Company.  From 
an  order  OTemiling  a  demurrer,  the  defendant 
appeals.    Affirmed. 

W.  Huger  Fitzsimons  and  T.  Moultrie  M<»^ 
decai,  for  appellant  Legare  ft  Holman,  for 
re^ondent. 

GARY,  A.  J.  This  is  an  action  to  recover 
damages  for  the  alleged  delay  in  the  trans- 
portation of  freight 

The  complaint  sets  forth  three  causes  of 
action,  the  first  of  which  alleges  *'that  on  the 
8th  day  of  May,  1905,  the  plaintiff  delivered 
to  the  defendant  at  Meggetts,  S.  C,  a  sta- 
tion on  its  line  of  road,  220  crates  of  cabbage ; 
that  the  same  were  received  for  transporta- 
tion to  the  city  of  New  York,  there  to  be  de- 
livered to  certain  commission  merchants  for 
sale  for  the  account  of  the  plaintilf,  that  the 
caboage  should  have  been  delivered  to  the 
said  commission  merchants  on  the  11th  day  of 
May,  1905,  but  that  the  same  were  unreason- 
ably delayed  in  tranq;K)rtation  for  one  day, 
and  were  not  delivered  until  the  12th  day  of 
May,  1905;  that  by  reason  of  such  delay 
in  transportation,  the  cabbage  were  rendered 
worthless,  and  the  same  resulted  hi  a  total 
loss  to  the  plaintiff;  that,  if  said  cabbage 
had  been  received  in  due  time  and  in  good 
conditi<m,  the  plaintiff  could  have  realised  a 
net  profit  of  85  cents  per  crate,  whereby  the 
plaintiff  has  l>een  damaged  in  the  sum  of 
$187."  The  second  and  third  causes  of  ac- 
tion are  similar  to  the  first  The  defendant 
demurred  to  the  complaint  and  to  each 
cause  of  action,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  >  (1)  in  that  it  is  not  alleged  tliat  the 
delay  was  negligent;  and  (2)  in  that  it  is 
alleged  that  the  delay  was  only  one  day, 
which  is  not  sufficient  to  raise  the  presump- 
tion of  negligence.  The  demurrer  was  over- 
ruled, and  the  defendant  appealed. 

The  plaintiff  had  the  right  to  bring  his  ac- 
tion either  ex  contractu  or  ex  delicto  (Pickens 
V.  Railroad,  64  S.  C.  498»  82  S.  B.  607);  and. 
even  conceding  that  the  allegations  are  not 
sufficient  to  constitute  a  cause  of  action 
founded  upon  tort  they  nevertheless  are  ap- 
propriate to  a  cause  of  action  based  upon  con- 
tract The  ruling  of  his  honor,  the  presiding 
Judge,  is  not  only  in  harmony  with  the 
doctrine  prevailing  generally,  but  is  sustained 
by  the  decisions  in  this  StatB.  In  Nettles,  v. 
Railroad,  7  Rich.  Law,  190,  62  Am.  Dec.  409, 
the  court  uses  this  language:   *^he  defend- 
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ants  were  bj  the  contract,  whlcb  as  com- 
mon carriers  tbey  made  with  the  plaintiff, 
bomid  to  dellTcr  the  goods  in  Camden  within 
a  reasonable  time.  Rapheal  t.  Pickford,  6 
Man.  &  Gran.  661.  After  the  expiration  of 
a  reasonable  time,  without  disproof  of  ne^ 
ligence  on  their  part,  they  became  answerable 
for  the  wrong  of  nondeliyery;  and,  if  noth- 
ing more  had  appeared,  the  measure  of  dam- 
ages would  have  been  the  value  of  the  goods 
at  the  place  where  they  should  have  been  de- 
livered, together  with  any  reasonable  loss 
and  expenses  which  had  been  directly  occa- 
sioned by  the  wrong.*'  In  the  case  of  Harby 
T.  Railroad,  76  S.  0.  821,  826,  66  S.  EL  700, 
762,  the  court  said:  '*The  correct  rule  In 
such  cases  is  that,  when  no  time  is  expressly 
agreed  upon,  the  goods  must  be  transported 
with  all  reasonable  diligence'' — ^which  must 
be  determined  by  the  Jury,  citing  Nettles  y. 
Railroad,  7  Rich.  Law,  190,  62  Am.  Dec.  409, 
and  6  Gyc.  442. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(78  s.  C.  834) 

.POPH  et  al.  V.  PATTERSON. 

(Supreme   Court   of   South   Carolina.   Oct  6, 
1907.) 

!•  DEED&— CONSTBUOnON. 

The  object  of  constractloa  of  a  deed  is  to 
ascertain  the  intention  of  the  parties,  and, 
when  80  ascertained,  nothing  remams  but  to  ef- 
fectuate that  intention,  if  it  can  be  done  accord- 
ing to  law. 

.   [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  16,  Deeds.  §  281.] 

2.  Trusts  •— Tbust  Dkkds  —  Gonbtbuotion — 
Legal  Title. 

Grantor,  in  consideration  of  his  natural 
love  and  affection  for  bis  children,  conveyed 
certain  premises  on  the  following  tmst:  The 
rents  and  profits  were  reserved  to  grantor  for 
life.  The  premises,  on  grantor's  death,  were  to 
be  equally  divided  among  his  children.  The 
■hare  of  one  of  the  children  was  to  be  for  her 
use  daring  life  only,  with  remainder  to  her 
children  living  at  her  death,  and  the  share  of  a 
grandson  named  was  limited  to  the  use  of  his 
wife  during  her  life,  remainder  to  his  children 
at  her  deat^,  and  the  trustee  was  to  hold  on 
the  further  trust  to  sell,  when  so  directed  by 
grantor.  Held,  that  the  intent  of  grantor  was 
to  vest  the  legal  title  in  the  trustee  until  a 
sale  at  his  request  or  his  death,  and  that,  it 
being  the  duty  of  the  trustee  to  convey  on  re- 
quest of  grantor,  the  statute  of  uses  did  not 
execute  the  use  or  vest  the  legal  title  in  the 
beneficiaries. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  47,  Trusts,  §  175.] 

3.  Sams— Statute  ov  Uses. 

Where  an  estate  in  real  property  Is  con- 
veyed to  one  for  the  use  of,  or  in  trust  for, 
another,  and  no  duty  is  imposed  on  the  trustee 
for  the  proper  performance  of  which  it  is  nec- 
essary that  the  legal  title  remain  in  the  trustee, 
such  title  by  operation  of  the  statute  of  uses 
passes  to  the  cestui  que  trust,  but,  where  there 
18  anything  for  the  trustee  to  do.  rendering  it 
necessary  that  he  retain  legal  title,  then  the 
statute  will  not  execute  the  use,  and  legal  title 
remains  in  the  trustee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  I  175.] 
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4.  Saiol 

Grantor,  In  consideration  of  his  natural 
love  fmd  affection  for  his  children,  conveyed  cer- 
tain premises  In  trust  to  pay  grantor  the  renis 
and  profits  for  life,  and  after  his  death  the 
whole  estate  to  be  equally  divided  among  his 
children  as  therein  directeoL  and  it  was  provid- 
ed that  such  deed  was  on  tne  further  trust  that 
trustee  would  convey  the  same,  when  so  direct- 
ed by  grantor.  Held,  that  if  necessary  to  ef- 
fectuate the  intention  of  grantor  to  retain  the 
jus  disponendi,  and  to  place  legal  title  in  ^  the 
trustee,  and  not  in  his  beneficiariesL  the  clause 
In  reference  to  the  sale  of  the  land  by  trustee 
might  be  transposed  and  placed  first  in  the 
deed. 

[Ed.  Note.-*For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §  162.] 

5.  EVIDENCB— PBESUlCFTIOn— Pbbtobmanos  Of 
Condition  Pbecedent. 

Where  a  trust  deed  vested  in  the  trustee 
the  legal  title  with  the  duty  to  convey  on  writ- 
ten request  of  grantor,  and  the  trustee  executed 
a  deed,  a  written  request  to  do  so  will  be  pre- 
sumed after  the  lapse  of  20  years. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  90.] 

G.  LnoTATioN  OF  AonoNS— PiBSONB  Babbbd 

—Cestui  Que  Tbust. 

Where  the  statute  of  limitations  haS  ran 
against  a  trustee  vested  with  legal  title  to 
land,  the  cestui  que  trust  is  also  barred,  though 
she  is  a  married  woman. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voi  83,  Limitation  of  Actions,  f  660.] 

Appeal  from  Common  Pleas  Circnit  Court 
of  Barnwell  County;  J.  B.  McIX>nald,  Special 
Judge. 

Partition  by  M.  L.  ^ope  and  others  against 
Bw  Jm  Patterson.  Judgment  for  defendant, 
and  plaintiffs  appeaL  AiBrmed  on  the  opin- 
ion of  the  court  below. 

The  following  is  the  opinion  of  McDonald, 
J.,  in  the  court  below: 

"This  Is  an  action  for  the  partition  of  rear, 
estate,  and  was  heard  by  me  at  a  special 
term  of  the  court  for  Barnwell  county  Octo- 
ber, 1905,  upon  the  pleadings  and  an  agreed 
statement  of  facts.  By  agreement  of  counsel, 
a  jury  was  waived.  Since  the  hearing  of 
the  case,  my  time  has  been  so  fully  occupied 
by  pressing  business  engagements  that  I  have 
not  been  able  heretofore  to  consider  the  nu- 
merous authorities  cited  by  counsel  for  plain- 
tiffs in  his  very  full  and  able  argument  I 
sincerely  regret  this  delay  in  my  decision  of 
this  very  Interesting  case. 

'The  plaintiffs  all^e,  in  their  complaint, 
that  they  are  seised  in  fee  and  entitled  to  the 
possession  of  two-fifths  interest  in  fee  in  a 
tract  of  land  situate  in  Barnwell  county,  8. 
C,  containing  1,300  acres,  more  or  less,  and 
that  the  defendant  is  entitled  to  three-fifths 
thereof  in  fee,  but  that  he  has  been  in  ex- 
clusive possession  of  said  lands,  collecting 
and  receiving  the  rents  and  profits  thereof, 
and  converting  them  to  his  own  use.  The 
plaintiffs  therefore  demand  partition  of  the 
premises,  and  an  accounting  of  the  rents  and 
profits  received  by  the  defendant  for  the  time 
that  he  has  been  in  exclusive  possession  of  the 
said  premises.  The  defendant  sets  up  three 
defenses:  (1)  A  general  deniaL    (2)  The  pre- 
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sumption  of  a  grant,  arising  from  20  years' 
continuous  adverse  possession.  (3)  Adverse 
possession  for  10  years  under  claim  of  title, 
founded  upon  a  written  Instrument 

"The  plaintiffs  base  their  claim  to  their  al- 
leged Interests  in  the  tract  of  land  described 
in  the  complaint  upon  a  certain  deed  execut- 
ed and  delivered  by  one  H.  D.  Duncan  to 
H.  A.  Duncan,  as  trustee,  bearing  date  the 
13tli  day  of  April,  1868.  That  deed  is  in  the 
following  language:  'The  State  of  South  Car- 
olina, Barnwell  District  Know  all  men  by 
these  presents,  that  I,  Hansford  D.  Duncan, 
of  the  said  state  and  district,  for  and  in  con- 
sideration of  the  natural  love  and  affection 
which  I  bear  towards  my  children,  H.  A. 
Duncan,  Harriet  Eliza  Twiggs,  widow  of  the 
late  George  W.  L.  Twiggs,  deceased,  Sarah 
B.  Eaves,  wife  of  Dr.  Paul  F.  Eaves,  Mary 
Lucia  Sams,  wife  of  the  Rev.  Marion  W. 
Sams,  and  my  grandson,  Darling  P.  Duncan, 
and  also  the  sum  of  one  dollar  to  me  in  hand 
paid  by  H.  A.  Duncan,  the  receipt  of  which 
I  do  hereby  acljinow ledge,  have  given,  grant- 
ed, bargained,  sold  and  released,  and  by 
these  presents  do  give,  grant,  bargain,  sell 
and  release  unto  the  said  H.  A.  Duncan  all 
that  tract  of  land  situate,  lying  and  being 
in  the  said  district  on  the  lower  three  runs, 
containing  fifteen  hundred  acres,  on  which  I 
formerly  resided,  and  known  as  the  Sandy 
Run  Place.  Also  my  two  lots  in  the  village 
of  Barnwell,  on  which  I  now  live,  containing 
ten  and  eleven  acres.  To  have  and  to  hold 
all  and  singular  the  above  described  prem- 
ises, together  with  the  rights,  members,  and 
appurtenances  thereto  belonging  unto  the  said 
H.  A.  Duncan,  his  heirs  and  assigns  forever. 
And  I,  the  said  H.  D.  Duncan,  do  hereby 
warrant  and  forever  defend  the  said  prem- 
ises unto  th^  said  H.  A.  Duncan  against  me, 
my  heirs,  executors  and  administrators,  and 
all  other  persons  claiming  or  to  claim  through 
me.  In  trust,  nevertheless,  that  the  rents 
and  profits  of  the  said  land  are  to  be  paid 
over  to  the  said  H.  D.  Duncan  for  and  dur- 
ing his  natural  life,  and  the  use  of  the  said 
residence  in  Barnwell  village  for  the  same 
term.  And  after  the  death  of  the  said  H.  D. 
Duncan,  then  the  whole  estate  herein  convey- 
ed to  be  equally  divided,  share  and  share 
alike,  between  my  children,  H.  A.  Duncan,  H. 
E.  Twiggs,  S.  A.  Eaves,  M.  L.  Sams,  and 
my  grandson,  D.  P.  Duncan.  The  share  of 
my  daughter,  M.  L.  Sams,  to  her  sole  and 
separate  use  during  life,  and  after  her  death, 
to  be  equally  divided  among  her  children 
who  may  be  living  at  the  time  of  her  death; 
the  share  of  a  deceased  child,  should  the 
child  so  dying  leave  a  child  or  children  alive, 
to  be  equally  divided  among  the  children  of 
said  deceased  child.  The  share  of  my  grand- 
son, D.  P.  Duncan,  for  the  sole  and  separate 
use  of  his  wife,  Rosa,  during  life,  and  after 
her  death  to  be  equally  divided  among  the 
children  of  the  said  D.  P.  Duncan  who  may 
be  living  at  the  time  of  his  death;  the  share 


of  a  deceased  child,  should  the  child  to  dying 
leave  a  child  or  children  alive,  to  be  equally 
divided  among  the  said  children  of  said  de- 
ceased child.  The  shares  of  my  children,  H. 
A.  Duncan,  H.  B.  Twiggs,  S.  A.  Eaves,  to 
vest  absolutely  upon  the  falling  in  of  the  life 
estate  of  myself.  And  on  the  further  trust 
that  should  the  said  H.  D.  Duncan  desire  to 
sell  the  whole  or  any  part  of  the  above  de- 
scribed property,  the  said  H.  A.  Duncan  shall 
execute  such  titles  of  the  same  to  such  person 
as  he,  the  said  H.  D.  Duncan,  shall  direct, 
in  writing,  without  the  necessity  of  applying 
to  any  court  for  that  purpose.  In  witness 
whereof  I  have  hereunto  set  my  hand  and 
seal  this,  the  13th  day  of  April,  A.  D.  186& 
H.  D.  Duncan.  [U  S.]  Signed,  sealed,  and 
delivered  in  the  presence  of  W.  W.  Wood- 
ward, B.  B.  Sams.' 

"From  the  agreed  statement  of  facts,  it 
appears  that  all  of  the  plaintiffs,  except  Rosa 
Aldrich  and  A.  P.  Aldrich,  are  children  of 
Mrs.  Lucia  Sams  and  her  husband,  Marlon 
Sams.  Mrs.  Lucia  Sams  was  the  daughter 
of  the  grantor,  H.  D.  Duncan,  mentioned  as 
M.  L.  Sams  in  the  above  deed.  H.  D.  Dun- 
can, the  grantor  in  the  above  deed,  died  in 
the  year  1881,  and  the  trustee,  H.  A.  Duncan, 
died  In  the  year  1882.  Mrs.  Sams  died  on 
the  6th  of  November,  1002,  her  husband, 
Marion  Sams,  having  predeceased  her  on  the 
2d  of  August,  1899.  The  plaintiffs  Bosa  Aid- 
rich  and  A.  P.  Aldrich  are  the  wife  and  child 
of  D.  P.  Duncan,  the  grandson  of  H.  D.  Dun- 
can mentioned  in  said  deed.  D.  P.  Duncan 
died  on  the  31st  of  March,  1894,  leaving  him  - 
surviving,  as  his  heirs  at  law,  his  wife,  the 
plaintiff  Rosa  Aldrich,  and  an  only  child,  the 
plaintiff  A.  P.  Aldrich.  D.  P.  Duncan  and 
Rosa  Duncan  were  husband  and  wife  at  the 
time  of  the  execution  of  the  above  trust  deed. 
On  the  30th  day  of  August,  1879,  H.  A.  Dun- 
can,  as  trustee,  conveyed  to  H.  D.  D.  Twiggs 
the  property  in  dispute,  and  on  the  same  day, 
in  pursuance  of  a  sale  for  delinquent  taxes,  a 
deed  was  also  executed  and  delivered  to  the 
said  H.  D.  D.  Twiggs  by  the  sinkhig  fund 
commission  conveying  the  property  in  dis- 
pute, the  same  having  been  sold  for  delin- 
quent taxes  In  the  name  of  H.  A.  Duncan. 
On  the  18th  day  of  February,  1880,  H.  D.  D. 
Twiggs  conveyed  the  property  in  dispute  to 
H.  F.  Snelling.  Thereafter,  on  the  18th  of 
April,  1893,  H.  F.  Snelling  conveyed  to  Ben- 
jamin Graham  800  acres  of  the  land  in  dis- 
pute.   On  the day  of ,  18 — ,  H. 

F.  Snelling  conveyed  to  the  British  &  Amer- 
ican Mortgage  Company,  Limited,  by  way  of 
mortgage,  500  acres  of  the  land  In  dii^ute. 
Subsequently  the  said  mortgage  was  foreclos- 
ed and  the  land  sold.  The  British,  &  Ameri- 
can Mortgage  Company,  Limited,  became  the 
purchaser  thereof,  and  took  deed  thereto 
bearing  date  the  12th  day  of  Novembtf ,  1897. 
The  British  &  American  Mortgage  Company, 
Limited,  on  the  19th  of  November,  1897,  con- 
veyed to  the  defendant  B.  L.  Patterson  said 
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000  acres  of  land,  being  part  of  the  land  in 
dispute,  and  on  the  4th  day  of  June,  1903, 
BenJ.  Graham  conveyed  to  the  defendant  E. 
L.  Patterson  800  acres,  being  part  of  the 
land  in  dispute.  All  of  the  above  deeds  were 
duly  placed  on  record  in  the  office  of  the  reg- 
istrar of  mesne  conveyance  for  Barnwell 
county,  and  the  respective  and  successive 
owners  of  said  Jand  paid  the  state  and  coun- 
ty taxes  thereon  after  the  date  of  the  sale  for 
taxes  in  the  year  1879.  The  defendant  claims 
title  by  virtue  of  above  deeds  and  possession 
thereunder.  It  is  admitted  in  the  agreed 
statement  of  facts  that  the  successive  owners 
of  the  land  in  dispute  held  the  same  open- 
ly, notoriously,  exclusively,  and  adversely 
against  all  persons  whomsoever,  but  this  ad- 
mission is  without  prejudice  to  the  right  of 
the  plaintiffs  to  contend  tliat  such  possession 
was  not  adverse  as  to  them,  it  being  contend- 
ed that  as  to  Birs.  Lucia  Sams,  she  being  a 
married  woman,  and  under  the  disability  of 
coverture  at  the  time  of  the  execution  of  the 
above  trust  deed,  the  possession  of  the  several 
successive  owners  could  not  be  adverse  to 
her.  This  action  was  commenced  on  the  24th 
day  of  February,  1904.  These  are  the  salient 
facts  upon  which  the  issues  in  this  case  arise. 
"It  Is  contended  by  the  plaintiffs  that  un- 
der the  above  deed  from  H.  D.  Duncan  to 
H.  ▲.  Duncan,  trustee,  the  beneficiaries  men- 
tioned therein  took  vested  remainders  at  the 
time  of  the  execution  of  said  deed,  the  en- 
joyment thereof,  however,  being  postponed 
until  the  falling  in  of  the  life  estate  reserv- 
ed in  said  deed  to  the  grantor,  H.  D.  Dun- 
can. They  contend,  further,  the  the  trustee, 
H.  A.  Duncan,  did  not  hold  the  legal  title  in 
trust  for  the  remaindermen,  but  that  his 
office  as  such  trustee  terminated  with  the 
death  of  H.  D.  Duncan,  the  grantor  and  life 
tenant  In  other  words,  it  is  the  contention 
of  the  plaintiffs  that  the  statute  of  uses 
executed  the  use  and  vested  the  legal  title 
in  the  remaindermen  immediately  upon  the 
execution  of  the  trust  deed,  and  that  the  res- 
ervation or  power  of  sale  contained  in  the 
trust  deed  is  null  and  void,  as  being  repug- 
nant to  the  estate  granted.  This  in  brief  is 
the  main  contention  on  behalf  of  the  plain- 
tiffs. They,  of  course,  contend,  further,  that 
the  tax  deed  above  mentioned  is  void  as 
against  them,  for  noncompHance  with  stat- 
utory requirements;  and  they  also  contend 
that  there  could  be  no  adverse  possession  as 
to  them  under  the  facts  above  stated.  On 
the  other  hand,  the  main  contention  of  the 
defendant  is  that,  under  this  trust  deed,  the 
legal  title  vested  and  remained  in  the  trus- 
tee; that  his  conveyance  was  a  valid  exe- 
cution of  the  power  of  sale  under  the  terms 
of  the  trust  deed;  and  that  the  defendant, 
his  predecessors  and  grantors,  having  held 
adversely  for  more  than  20  years,  will  be 
presumed  to  have  acquired  title  to  the  land 
In  dispute  by  a  grant  from  the  state.  He  al- 
so contends  that,  as  the  legal  title  remained 
In  the  trustee,  the  statute  of  limitations  be- 


gan to  run  against  him  upon  bis  conveyance 
to  H.  D.  D.  Twiggs,  and  that  not  only  the 
trustee,  but  the  cestui  que  trust,  would  be 
barred  at  the  end  of  the  statutory  period. 
The  defendant  also  relies  upon  adverse  poe- . 
session  under  tax  title. 

"From  the  view  that  I  take  of  the  facts 
in  this  case,  it  will  not  be  necessary  to  pass 
upon  every  issue  that  has  been  raised  be- 
tween the  plaintiffs  and  defendant  It  is 
evident  that  the  pivotal  point  in  the  case  de- 
pends upon  the  construction  of  the  trust 
deed  above  set  forth.  If  the  plaintiffs*  con- 
tention that  the  legal  title  in  remainder  vest- 
ed in  the  cestui  que  trust  at  the  time  of 
the  execution  of  the  trust  deed  under  the 
operation  of  the  statute  of  uses  be  sustained, 
then  it  is  manifest  that  plaintiffs  are  enti- 
tled to  the  relief  demanded  in  their  complaint, 
unless  their  rights  are  otherwise  barred  by 
the  presumption  of  a  grant,  lapse  of  time, 
adverse  possession,  or  by  the  tax  title  offered 
in  evidence  by  the  defendant  If,  however, 
the  legal  title  did  not  so  vest  in  the  cestui 
que  trust,  then  it  Is  equally  evident  that  the 
conveyance  by  the  trustee,  in  the  absence  of 
fraud,  would  bar  any  supposed  rights  that 
the  plaintiffs  might  claim  in  the  premises. 
The  solution  of  these  questions,  as  has  been 
stated,  depends  upon  the  proper  construction 
of  the  trust  deed.  The  object  of  construction 
of  all  contracts  by  the  courts  is  to  ascertain 
the  intention  of  the  parties,  and,  when  so  as- 
certained, nothing  remains  but  to  effectuate 
that  intention,  if  it  can  be  done  according 
to  law.  It  is  not  for  the  courts  to  make  con- 
tracts by  construction,  but  It  is  their  duty 
to  carry  out  the  expressed  intention  of  the 
partly  if  it  can  be  done  consistently  with 
sound  and  settled  legal  principles.  As  is 
said  in  2  Devlin  on  Deeds,  §  836:  *As  in  the 
case  of  all  contracts,  the  intent  of  the  par- 
ties to  the  deed,  when  it  can  be  obtained 
from  the  instrument,  will  prevail,  unless 
counteracted  by  some  rule  of  law.*  Again, 
in  same  section,  it  Is  said:  'If  a  question  of 
law  arises  upon  the  construction  of  a  deed, 
it  is  the  province  of  the  court  to  construe 
it,  and  to  decide  from  the  language  what  the 
Intention  of  the  party  was.  When  the  inten- 
tion of  the  parties  can  be  plainly  ascer- 
tained, arbitrary  rules  are  not  to  be  resort- 
ed to.  The  rule  is  that  the  intention  of  the 
parties  is  to  be  ascertained  by  considering 
all  the  provisions  of  the  deed,  as  well  as  the 
situation  of  the  parties,  and  then  to  give  ef- 
fect to  such  intention,  if  practicable,  when 
not  contrary  to  law.'  Again,  In  section  837, 
quoting  the  language  of  Chief  Justice  Kent, 
in  Jackson  v.  Myers,  8  Johns.  (N.  Y.)  388, 
389,  8  Am.  Dec.  604,  it  is  said:  'The  intent, 
when  apparent  and  not  repugnant  to  any 
rule  of  law,  will  control  technical  terms, 
for  the  intent,  and  not  the  words,  is  the  es- 
sence of  every  agreement.  In  the  exposition 
of  deeds,  the  construction  must  be  upon  the 
view  and  comparison  of  the  whole  instru- 
ment, and  with  an  endeavor  to  give  every 
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part  of  It  meaning  and  effect'  And,  if  a 
deed  cannot  take  effect  in  the  precise  way 
Intended,  yet,  if  It  can  operate  In  another 
mode,  it  wUl  be  so  construed.  In  note  3,  on 
page  106,  same  volume,  will  be  found  a  quo- 
'  tation  from  the  opinion  of  Mr.  Chief  Justice 
Ruger,  in  Coleman  ▼.  Beach,  97  M.  Y.  545, 
553,  which  states  the  rule  very  clearly,  as 
follows:  'If  the  disposition  which  the  own- 
er of  property  desires  to  make  does  not  con- 
trav^e  any  positiye  prohibition  of  law,  his 
control  over  it  is  unlimited,  and  the  onl^ 
office  which  the  courts  are  called  upon  to 
perform  in  construing  his  transfers  of  title 
is  to  discover  and  give  effect  to  his  inten- 
tions. In  the  case  of  repugnant  dispositions 
of  the  same  property  contained  in  the  same 
instrument,  the  courts  are  of  necessity  com- 
pelled to  choose  between  them;  but  it  is  on- 
ly when  they  are*  irreconcilably  repugnant 
that  such  a  disposition  of  the  question  is 
required  to  be  made.  If  it  is  the  clear  Intent 
of  the  grantor  that  apparently  inconsistent 
provisions  shall  all  stand,  such  limitations  up- 
on and  interpretations  of  the  literal  significa- 
tion of  the  language  used  must  be  imposed 
as  will  give  some  effect,  if  possible,  to  all 
of  the  provisions  of  the  deed.'  The  well- 
settled  rule  of  construction  adopted  by  our 
own  courts  is  in  harmony  with  the  above 
statement  of  the  law.  In  McCown  v.  King, 
28  S.  C.  235,  the  rule  is  stated  in  the  follow- 
ing language:  'The  object  of  construction  as 
to  deeds— in  fact,  as  to  all  papers  in  con- 
test before  the  courts— is  to  reach  the  inten- 
tion of  the  parties,  because  it  is  this  which 
must  control,  otherwise  the  contract  would 
be  the  contract  of  the  court,  and  not  of  the 
parties.  The  ascertainment,  however,  of 
this  intention  is  not  to  be  had  by  conjec- 
ture or  by  what  seems  to  be  natural  justice, 
or  what  the  court  would  have  done  under 
the  circumstances,  but  it  must  be  had  by  the 
application  of  the  rules  of  construction  laid 
down  in  the  books,  and  which  the  wisdom 
•f  the  past  has  established  as  the  best 
means  of  reaching  the  true  meaning  and  in- 
tent of  such  papers.  Whatever  the  applica- 
tion of  these  rules  evolves,  nothing  more, 
nothing  less,  must  be  regarded  and  declared 
to  be  the  intent  of  the  matter  under  con- 
struction, whether  it  be  in  consonance  with 
our  notions  of  what  it  ought  to  be  or  not.' 
See,  also,  Mellichamp  v.  Melllchamp,  28  S. 
C.  129,  55  S.  B.  333;  Vnlter  v.  Misaroon,  85 
S.  G.  827,  14  S.  B.  714;  Brown  y.  McCall,  44 
S.  O.  511,  22  8.  B.  823;  Foster  v.  Glover,  46 
B.  O.  522,  24  S.  B.  370;  Faber  v.  Police,  10 
S.  0.  386. 

Applying  these  principles  of  construction 
to  the  deed  in  question  here,  I  do  not  think 
it  can  be  seriously  doubted  that  it  was  the 
intention  of  H.  D.  Duncan  that  the  legal 
title  to  the  tract  of  land  in  question  should 
not  vest  in  the  beneficiaries  at  the  time  of 
the  execution  of  the  deed.  On  the  contrary, 
I  think  it  was  his  clear  intention  to  vest 
the  legal  title  in  the  trustee^  there  to  re- 


main until  divested  upon  the  happening  of 
certain  contlngiencles,  to  wit,  a  sale  at  his 
request,  or  bis  dying  without  exercising  the 
power  to  direct  a  sale.  It  was  certainly  not 
his  intention,  in  my  opinion,  ^that  the  legal 
estate  should  be  vested  in  his  children  un- 
der the  statute  of  uses.  The  following  facts 
and  circumstances,  in  my  opinion,  strongly 
support  this  view:  (1)  The  grantor  uses  apt 
and  technical  words  to  convey  the  entire  fee 
to  the  trustee,  and  he  even  inserts  the  war- 
ranty clause  before  the  language  declaring 
the  trust  (2)  The  rents  and  profits  are  re- 
served, and  'are  to  be  paid  over*  to  the  gran- 
tor for  and  during  his  natural  life.  (3)  The 
estate  conveyed  is  not  to  be  divided  among 
his  children  until  after  the  death  of  the  said 
grantor.  (4)  After  directing  a  division,  he 
provided  that  the  share  of  Mrs.  Sams  should 
be  for  her  sole  and  separate  use  during  her 
life  only,  with  remainder  to  her  children 
living  at  the  time  of  her  death,  etc.,  and  the 
share  of  his  grandson,  D.  P.  Duncan,  is 
limited  to  the  sole  and  separate  use  of  the 
wife  of  D.  P.  Duncan  during  her  life,  with 
remainder  to  his  children  Mving  at  the  time 
of  her  death,  etc  (5)  The  shares  of  the 
other  children  are  not  'to  vest  absolutely* 
until  the  falling  in  of  the  life  estate.  fS) 
The  trustee  is  to  hold  the  land  upon  the  fur- 
ther trust,  to  sell  the  whole  or  any  part 
thereof  when  so  directed,  in  writing,  by  the 
grantor.  If  the  contention  of  plaintiffs' 
counsel  is  correct,  then  no  effect  whatever 
can  be  given  to  that  clause  of  the  deed 
which  provides  a  life  estate  for  Mrs.  Sams, 
and  for  the  wife  of  his  grandson,  D.  P.  Dun- 
can, nor  can  any  force  or  effect  be  given  to 
that  clause  of  the  deed  in  which  the  grantor 
provides  for  a  sale  by  the  trustee  if  he  is  so 
directed  in  writing.  To  so  construe  this 
deed  would  bring  about  a  result  manifestly 
contrary  to  the  plain  intention  of  the  gran- 
tor. His  intention  must  be  carried  out,  un> 
less  repugnant  to  some  principle  of  law.  It 
is  contended  that  to  give  effect  to  that  clause 
providing  for  a  sale  would  violate  the  role 
of  law  whereby  the  legaJ  title  becomes  vest- 
ed under  the  statute  of  uses  when  the  trustee 
has  no  duties  to  perform.  Does  the  statute 
of  uses  apply  to  this  case?  The  rule  on  this 
subject  is  clearly  stated  In  Snelling  ▼.  Lamar, 
32  S.  C.  75,  76,  10  S.  B.  825,  17  Am.  St.  Rep. 
835,  In  the  following  language:  'It  is  well 
settled  that  where  an  estate  in  real  proper- 
ty is  conveyed  to  one  for  the  use  of  or  In 
trust  for  another,  and  no  duty  is  imposed 
upon  the  trustee  for  the  proper  perform- 
ance of  which  it  is  necessary  that  the  legal 
estate  should  remain  in  the  trustee,  such 
estate,  by  the  operation  of  the  statute  of 
uses,  will  pass  at  once  to  the  cestui  que 
trust,  or  person  for  whose  use  the  estate  is 
conveyed;  but  when  there  is  anything  for 
the  trustee  to  do,  which  renders  it  neces- 
sary that  he  should  retain  the  legal  title  in 
order  fully  to  perform  the  duties  imposed 
upon  him  by  the  instrument  creating  the 
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trust,  tben  the  statute  will  not  execute  the 
use,  as  it  Is  termed,  and  the  legal  estate  will 
remain  In  the  trustee.  These  principles  have 
been  so  often  determined  that  it  cannot 
now  be  necessary  to  do  more  than  refer  to 
some  of  the  cases  in  which  they  have  been 
settled.  Ramsay  ▼.  March,  2  McOord,  252, 
13  Am.  Dec.  717;  Faber  v.  Police,  10  a  C.: 
876;  Bristow  ▼.  McCall,  16  S.  C.  645;  Howard 
V.  Henderson,  18  S.  O.  184;  Ayer  v.  Bitter, 
29  S.  0.  135,  7  8.  B.  68.  The  rule  was  also 
stated  by  Chancellor  Harper,  in  Posey  v. 
Cook,  1  Hill  (S.  C.)  418,  as  follows:  'Per- 
haps  the  rule  might  be  more  accurately  ex- 
pressed to  say  that  where  the  intention  is 
that  the  estate  shall  not  be  executed  in  the 
cestui  qui  use,  and  any  object  is  to  be  ef- 
fected by  its  remaining  in  the  trustee,  then 
it  shall  not  be  executed.'  See,  also,  Farr  ▼. 
Gilreath,  23  8.  C.  512;  Ayer  y.  Bitter,  29 
S.  C.  136,  7  S.  B.  63;  Wieters  ▼.  Tlmmons, 
25  &  C.  488,  1  8.  B.  1;  Carrigan  y.  Drake, 
36  8.  C.  365,  15  8.  B.  339;  Brown  ▼.  Me- 
Call,  44  8.  C.  503,  22  8.  B.  823;  Foster  T. 
Glover,  46  8.  C.  522,  24  8.  B.  370;  Holmes  ▼. 
Pickett,  51  8.  C.  280,  29  8.  B.  82;  Bank  ▼. 
Garlington,  54  8.  C.  424,  32  8.  B.  513. 

"It  was  perfectly  competent,  in  my  opinion, 
for  the  grantor,  by  the  deed  here  under  con- 
sideration, to  convey  the  property  to  the  trus- 
tee for  the  purpose  of  selling  the  whole  or 
any  part  thereof  when  he  should  be  so  di- 
rected in  writing  by  the  grantor.  8uch  a 
trust  does  not  violate  any  rule  of  law.  In 
order  that  the  trustee  might  convey  the  land, 
it  was  certainly  necessary  that  the  legal  title 
should  remain  in  him  for  that  purpose,  and, 
hence,  as  he  had  this  duty  to  perform  with 
reference  to  the  land,  if  he  should  be  called 
upon  to  do  so  by  the  grantor,  the  statute  of 
uses  would  not  execute  the  use  nor  vest  the 
legal  title  in  the  grantor's  children.  I  think 
the  intention  of  the  grantor  was  to  retain  the 
jus  disponendi,  so  to  speak,  during  his  life^ 
and  his  children  were  to  take  under  this  deed 
only  in  the  event  that  he  did  not  direct  the 
trustee  to  sell  the  land  during  his  lifetime. 
I  think  this  is  made  more  evident  when  we 
consider  the  fact  that  the  grantor  provided  in 
effect  that  the  land  should  not  be  divided 
until  after  his  death,  by  the  further  fact  that 
he  gives  one  of  his  daughters  only  a  life  es- 
tate In  the  property,  and  that  the  share  pro- 
vided for  his  grandson  was  limited  to  the  use 
of  his  wife  for  life,  and,  finally,  by  the  fact 
that  as  to  the  shares  of  the  other  children 
he  provides  that  they  are  not  'to  vest  abso- 
lutely* until  the  falling  in  of  the  life  estate. 
In  other  words,  as  to  the  shares  of  H.  A. 
Duncan,  8.  A.  Twiggs,  and  8.  B.  Baves, 
there  was  to  be  no  absolute  vesting  of  the 
estates  until  the  termination  of  the  grantor's 
life  estate.  In  order  to  carry  out  the  inten- 
tion of  the  grantor,  it  is  legally  permissible 
to  transpose  the  two  clauses  of  the  deed 
which  declare  the  trust ;  and,  if  necessary  to 
effectuate  the  intention  of  the  grantor,  the 
clause  in  reference  to  the  sale  of  the  land 


may  be  placed  first  in  the  deed.  McCown  v. 
Khig,  28  8.  O.  285.  286.  In  the  deed  con- 
strued in  that  case,  the  trust  clause  was 
separated  from  the  granting  clause,  as  is  tb« 
case  here,  by  the  interposition  of  the  war- 
ranty clause,  and  yet  the  court  so  traaspos- 
ed  the  different  clauses  as  to  carry  out  the 
manifest  intention  of  the  grantor.  If  this 
be  done  here,  then  the  deed  can  be  so  con- 
strued as  to  effectuate  the  tutention  of  the 
grantor,  and  every  part  of  it  can  be  given 
effect  without  violating  any  known  principle 
of  law. 

"But,  even  if  it  were  not  clearly  permis- 
sible to  so  transpose  the  'several  clauses  of 
this  deed,  in  my  opinion,  the  latter  trust 
clause  may  be  enforced  and  given  effect  with- 
out violating  any  sound  legal  principles.  In 
the  case  of  Wieters  v.  Tinmions,  25  8.  C.  488, 
1  8.  B.  1,  a  very  similar  provision  was  made 
in  a  trust  deed,  and  the  court  held,  at  least 
by  the  clearest  implication,  that  the  power  of 
sale  therein  given  might  have  been  exercised 
during  the  joint  lives  of  the  grantor  and  his 
wife.  At  page  495  of  25  8.  C  at  page  4  of 
1  8.  B.,  it  is  said:  'During  the  life  of  the 
grantor  he  was  to  have  control  of  the  entire 
income  of  the  property  to  be  used  by  him  in 
the  support  and  maintenance  of  his  wife  and 
children,  and  the  education  of  said  children, 
and  it  was  not  unreasonable  that  he  should 
attach  thereto  the  proviso  in  question  permit- 
ting him  and  his  wife  to  change  the  prop- 
erty, if  found  necessary,  subject  to  be  rein- 
vested for  the  same  pujrposes  as  expressed  in 
the  original  deeds.  Up  to  his  death,  the  in- 
terest of  the  issue,  other  than  support  and 
maintenance^  was  contingent,  and  the  proviso 
could  in  no  way  therefore  affect  them.  Upon 
the  death,  however,  of  the  grantor,  the  inter- 
est of  the  wife  and  the  issue  was  separated 
by  the  terms  of  the  deed,  the  wife  being  enti- 
tled to  the  use  and  benefit  of  one  moiety  for 
life,  and  the  other  moiety  to  go  to  the  issue  in 
fee.  The  grantor  died  without  making  any 
request  jointly  with  his  wife  for  the  sale  of 
the  property,  or  any  portion  thereof,  and  for 
the  reinvestment  of  the  proceeds,  and  there- 
fore it  Is  no  longer  possible  for  such  joint  re- 
quest to  be  made;  and,  although  it  is  true 
the  proviso  empowered  the  survivor  to  make 
such  request,  yet  it  would  be  utterly  inconsis- 
tent with  the  vested  Interest  of  the  issue  in 
the  moiety  to  which  they  became  entitled 
at  the  death  of  their  father  (the  grantor)  to 
suppose  that  this  power  extended  to  said  in- 
terest' The  clear  Inference  from  this  lan- 
guage Is  that  a  conveyance  upon  the  joint 
request  of  the  grantor  and  his  wife  would 
have  been  sustained  by  the  court  and  the 
Interest  of  the  issue  would  have  been  thereby 
barred.  For  these  reasons,  I  am  of  the  opin- 
ion, and  so  hold  with  reference  to  the  deed 
here  under  consideration,  that  the  statute  of 
uses  did  not  execute  the  use  or  vest  the  legal 
estate  in  the  children  of  H.  D.  Duncan,  the 
grantor. 

"Havhig  held  that  the  legal  tiUe  r«mahied 
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in  the  trustee,  and  that  he  had  the  right  to 
convey  upon  the  written  request  of  the  gran- 
tor, it  only  remains  to  consider  what  was  the 
effect  of  his  conveyance  to  H.  D.  D.  Twiggs 
upon  the  contingent  Interest  of  the  plaintiffs. 
This  deed  was  made  by  the  trustee  on  the 
80th  day  of  August,  1879,  and  the  written  re- 
quest of  H.  D.  Duncan  will  now  be  presumed 
after  the  lapse  of  20  years.  It  is  admitted 
that  Twiggs  and  those  who  succeeded  in  title 
under  him  up  to  the  time  of  the  commence- 
ment of  this  action,  in  February,  1904,  were 
in  open,  notorious,  exclusive,  and  adverse  pos- 
session of  the  land^  It  is  contended,  however, 
that  owing  to  the  fact  that  Mrs.  Sams  was  a 
married  woman,  and  under  the  disability  of 
coverture,  the  possession  could  not  be  adverse 
as  to  her,  and  that  the  rights  of  the  other 
tenants  in  common  would  thereby  be  preserv- 
ed. There  would  be  great  force  in  this  posi- 
tion if  it  were  not  for  the  fact  that  the  legal 
title,  as  I  have  held,  was  in  the  trustee,  and 
not  in  Mrs.  Sams,  and,  the  trustee  having 
made  a  conveyance  of  the  land,  the  statute  of 
limitations  began  to  run  as  against  the  legal 
title  and  in  favor  of  those  in  possession  at 
the  time  of  such  conveyance;  and,  notwith- 
standing the  fact  that  Mrs.  Sams  was  a  mar- 
ried woman,  I  am  unable  to  perceive  how  the 
running  of  the  statute  would  be  arrested  in 
view  of  these  facts.  As  to  this  point,  In  Ben- 
bow  V.  Levi,  60  S.  C.  128,  27  S.  B.  655  (a  case 
where  the  legal  title  was  in  the  trustee),  it 
is  said :  'If  an  executor,  or  an  administrator, 
or  committee  of  a  lunatic,  or  a  guardian  of  a 
tender  infant  has  a  chose  in  action  properly 
in  his  bands  belonging  to  the  estate  of  his 
cestui  que  trust,  and  such  personal  represen- 
tative allows  time  enough  to  elapse  from 
maturity  of  the  chose  to  bar  a  recovery 
thereon,  and  he  brings  an  action  thereon  and 
fails  to  recover,  his  right  of  action  is  gone, 
and  with  his  loss  of  such  right  so  goes  that  of 
his  cestui  que  trust  So  as  to  land.  If 
trustees  who  hold  a  legal  title  allow  the  stat- 
ute of  limitations  to  bar  them,  op  a  presump- 
tion of  a  grant  to  arise,  the  right  of  action 
for  the  land  is  barred  and  their  cestui  que 
trustent  are  barred  also.  Trustees  v.  Jen- 
nings. 40  S.  C.  168,  18  S.  E.  257,  891,  42  Am. 
St  Rep.  854.'  Here  on  the  18th  day  of  Feb- 
ruary, 1880,  H.  D.  D.  Twiggs,  the  grantee  of 
the  trustee,  H.  A.  Duncan,  conveyed  the  land 
in  dispute  to  H.  F.  Snelling,  who,  it  is  admit- 
ted, was  in  possession  for  more  than  t^i 
years  under  his  conveyance.  This  gave  him, 
as  against  the  trustee  and  Twiggs,  at  least 
a  title  by  adverse  possession  under  the  stat- 
ute of  limitations,  and  such  title  was  subse- 
quently acquired  by  the  defendant 

"This  being  my  view  of  the  law  applicable 
to  the  facts  in  the  case,  I  do  not  regard  it 
material  to  decide  what  effect  if  any,  should 
be  given  to  the  tax  title  set  up  by  the  de- 
fendant herein.  I  may  say,  however,  that 
owing  to  the  absence  of  proof  as  to  statutory 
requhrements  having  been  complied  with,  I 


am  doubtful  whether  the  plaintiffs  would  be 
barred  by  that  deed  if  they  otherwise  had 
any  rights  in  the  premises.  My  conclosioiL, 
therefore,  is  that  the  plaintiffs  have  failed  to 
establish  any  title  to  the  two-fifths  interest 
in  the  land  in  dispute,  and  I  hold  that  tbe 
same  is  in  the  defendant 

"It  is  therefore  ordered  and  adjudged  that 
the  plaintiffs  have  no  interest  in  the  tract 
of  land  described  in  the  complaint  and  that 
the  complaint  herein  be  dismissed,  witb 
costs." 

B.  T.  Rice,  for  appellants.    J.  O.  Patterson 

&  Son,  for  respondent 

WOODS,  J.  This  is  a  case  of  much  difficul- 
ty, and  the  plaintiff's  counsel  has  made  a 
strong  presentation  of  the  argument  against 
the  construction  of  the  trust  deed  from  W.  D. 
Duncan  to  H.  A.  Duncan  adopted  by  the  cir- 
cuit judge.  After  careful  consideration,  how- 
ever, we  have  concluded  to  adopt  the  reason- 
ing of  the  circuit  decree  as  sound  and  con- 
vincing. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(78  s.  c.  a7> 
COOPER  et  al.  v.  OOOPER  et  at 

(Supreme    Court  of    South   Carolina.    Oct   fi» 
1907.) 

1.  Wills— Constbuction—Peesons  EirriTLEn 
TO  Takb. 

Testator,  who  had  been  twice  married,  after 
making  certain  beauests  to  his  widow  in  lieu 
of  dower,  provided:  *'I  give  her  alao  a  life 
interest,  or  as  long  as  she  remains  my  widow, 
an  equal  x)ortion  with  my  children,  •  •  • 
and  at  her  death  or  marriage  said  property  to 
be  equally  divided  between  all  of  'our'  surviv- 
ing children,  or  those  of  them  who  may  not 
have  completed  their  education,  should  there 
be  any  such.*'  Hie  residue  of  his  estate  was 
eiven  to  "my"  surviving  children,  tq  be  equally 
divided  among  them,  except  a  daughter  by  his 
first  marriage,  who  was  given  an  equal  share  in 
the  real  estate  only,  and  except  also,  two  sons 
of  that  marriage,  as  to  whom  he  provided  that, 
having  completed  their  education,  he  desired 
them  to  receive  only  one-third  each  of  a  child's 
portion  of  his  personal  estate,  besides  their 
full  share  of  his  real  estate.  At  the  will's  date 
the  children  of  the  first  marriage  were  all  of 
age,  and  had  completed  their  education,  but 
none  of  the  children  of  the  second  marriage 
were  of  age,  and  some  were  of  quite  tender 
years.  Held,  that  children  of  the  first  marriage, 
who  survived  the  widow,  were  not  entitled  to 
share  in  the  remainder  after  her  lite  estate,  and 
that  the  same  went  to  the  children  of  the  sec- 
ond marriage,  and,  all  of  them  having  oomplet- 
ed  their  education  at  the  widow's  death,  only 
those  who  survived  her  were  entitled  to  take. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  49,  Wills,  §  1083.1 

2.  Save— Vested  ob  Conttwobwt  Estates. 

Where  the  persons  who  are  to  take  under 
a  will  are  uncertain,  as  where  it  depends  on 
who  shall  survive  a  life  tenant  tlie  remainder 
is   not   only   contingent   but   nontransmisadble. 

Appeal  from  Common  Pleas  Clrcolt  Court 
of  Snmter  Connty;   D.  E.  Hydrick,  Jndge. 
Partition  by  Robert  Mnldrow  Cooper  and- 
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others  against  Francis  Pelot  Cooper  and  oth- 
ers. Decree  for  defendants,  and  plaintiffs 
appeal.  Affirmed  on  the  opinion  of  the  court 
below. 

The  following  is  the  opinion  of  Hydrick, 
J.,  in  the  court  below : 

'This  is  an  action  for  the  partition  of  the 
tract  of  land  described  in  the  complaint,  and 
incidentally  for  the  construction  of  the  will 
of  George  William  Cooper.  Trial  by  the  jury 
was  duly  waived  by  consent  of  the  attorneys 
for  all  parties.  The  original  will  is  in  the 
handwriting  of  the  testator,  and  the  word 
'our,*  in  the  paragraph  hereinafter  copied, 
was  underscored  in  the  original  will  by  testa- 
tor. The  will  is  dated  July  30,  1874.  Testa* 
tor  died  April  5,  1875,  leaving  surviyiug  him 
his  widow,  Rosa  I.  Cooper,  and  nine  children, 
three  by  a  former  marriage,  ylz.,  Mary  Jane 
Petrle,  William  Albert  Cooper,  and  Robert 
Muldrow  Cooper,  and  six  by  the  second  and 
last  marriage,  viz.,  Rosa  Leycester  Cooper, 
Francis  Pelot  Cooper,  Edward  Wood  Cooper, 
Harriett  Cooper  Cheyne,  Hamilton  Wlther- 
spoon  Cooper  and  Augustus  Thomas  Cooper. 
At  the  date  of  the  second  marriage,  the  chil- 
dren of  the  first  marriage  were  all  quite 
small,  the  youngest  of  them  being  an  infant 
in  arms,  who  never  tmew  any  other  mother 
than  his  step-mother,  who  treated  the  chil- 
dren of  the  first  marriage  just  as  she  did  her 
own.  The  children  of  the  two  marriages 
treated  each  other  just  as  brothers  and  sis- 
ters of  the  whole  blood,  so  that  the  family 
lived  together  most  amicably.  After  giving 
the  widow  $5,000  in  cash,  or  securities,  at 
her  option,  his  best  carriage  and  pair  of 
horses,  her  saddle  pony,  all  the  property 
which  she  possessed  at  the  time  of  their  mar- 
riage, and  all  that  she  had  subsequently  In- 
herited, the  same  to  be  in  lieu  of  dower,  the 
will  proceeds  as  follows :  'I  give  her  also  a 
life  interest  or  as  long  as  she  remains  my 
widow,  an  equal  portion  with  my  children, 
as  hereinafter  named,  i.  e.  a  child's  portion, 
of  all  property  both  real  and  personal,  of 
which  I  may  be  possessed  at  the  time  of  my 
decease.  She  to  occupy  my  dwelling  house 
or  houses,  with  my  children,  and  have  ex- 
clusive use  of  all  my  household  and  kitchen 
furniture  and  at  her  death  or  marriage,  said 
property  to  be  equally  divided  between  all  of 
our  surviving  children,  or  those  of  them  who 
may  not  have  completed  their  education, 
should  there  be  any  such.'  The  residue  of 
the  estate  is  given  to  his  surviving  children, 
to  be  equally  divided  among  them,  except 
Mary  Jane  Petrle,  who  is  given  an  equal 
share  only  in  the  real  estate,  and  except,  al- 
so, William  Albert  and  Robert  Muldrow,  of 
whom  the  will  says:  'My  sons,  Wm.  A.  and 
Robt.  M.  Cooper,  having  completed  their  edu- 
cation, I  desire  them  to  receive  one-third 
each,  of  a  child's  i>ortIon  of  my  personal  es- 
tate besides  their  full  share  of  my  real  es- 
tate.' 

"At  the  date  of  the  wUl,  the  children  of 


the  first  marriage  were  all  of  age  and  had 
all  practically  completed  their  education. 
Robert  M.  Cooper  was  at  college  during  the 
last  year  of  his  father's  life,  but  it  was  his 
last  year  at  college  before  graduating,  and 
his  education  was  so  nearly  completed  that 
his  father  regarded  it  as  practically  complet- 
ed, and  so  states  in  his  will.  At  that  thne 
none  of  the  children  of  the  second  marriage 
were  of  age  and  some  of  them  were  of  quite 
tender  years.  The  tract  described  in  the  com- 
plaint was  set  apart  to  the  widow,  under 
the  provisions  of  the  will  above  quoted,  and 
occupied  by  her  until  her  death,  which  occur- 
red May  18,  1905.  The  widow  was  survived 
by  Mary  Jane  Petrie  and  Robert  Muldrow 
Cooper,  children  of  the  first  marriage,  and 
by  Francis  Pelot  Cooper,  Harriett  Cooper 
Cheyne,  Hamilton  Witherspoon  Cooper,  and 
Augustus  Thomas  Cooper,  children  of  the 
second  marriage.  After  the  death  of  testa- 
tor, and  before  the  death  of  his  widow,  Wil- 
liam Albert  and  Edward  Wood  Cooper  died, 
leaving  no  issue,  and  Rosa  Leycester  Cooper, 
having  intermarried  with  James  Read  Mul* 
drow,  died  leaving  one  child,  the  defend- 
ant, Sarah  Rosa  Muldrow.  The  defendants, 
Thomas  Hasell  Dick  and  George  W.  Dick, 
are  the  children  of  Mary  Scott  Cooper,  the 
eldest  daughter  of  testator,  who  Intermarried 
with  Thomas  Hasell  Dick,  Sr.,  and  died  be- 
fore her  father. 

"The  questions  arising  upon  the  record  are 
(1)  whether  the  remainder  to  'our  surviving 
children'  is  transmissible;  and  (2)  whether 
the  children  of  the  first  marriage  who  surviv- 
ed the  widow  are  entitled  to  share  therein. 
I  have  had  no  doubt  on  either  point  But  in 
deference  to  the  earnestness  and  seal,  as  well 
as  the  ability,  with  which  counsel  for  plain- 
tiffs maintained  their  contention,  I  have  giv- 
en the  polnta  careful  consideration. 

"It  is  alleged  in  the  complaint,  and  argued 
by  plalntifTs  counsel,  that  the  scheme  of  the 
will  manifests  an  intention  of  testator  that 
all  his  property  should  be  equally  divided 
among  all  his  children.  That  .may  be  so  if 
previous  advancements  and  educational  ad- 
vantages are  taken  iuto  account,  but  not  oth- 
erwise. It  is  not  conceded,  however,  that  ab- 
solute equality  in  the  division  was  intended, 
at  any  rate  that  such  intention  is  to  be  gath- 
ered from  the  will ;  for  upon  the  face  of  the 
will  it  appears  that  Mrs.  Petrle  was  to  get 
no  part  of  the  personal  estate  and  William 
A.  and  Robert  M.  were  to  get  only  one-third 
each  of  a  child's  part  thereof,  for  the  reason, 
as  stated  by  the  testator  as  to  the  two  last 
named,  that  they  had  already  completed 
their  education.  Nor  does  such  an  intention 
appear  when  the  will  is  read  in  the  light  of 
the  testimony,  from  which  It  appears  that 
testator  had  two  grandchildren,  the  children 
of  a  predeceased  daughter,  for  whom  no  pro- 
vision is  made.  It  would  be  purely  specula- 
tive to  undertake  to  account  for  these  appar- 
ent inequalities.    It  suffices  that  it  was  the 
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testator's  will.  Throughout  the  will,  testa- 
tor uses  the  pronoun  'my*  where  it  is  ap- 
propriate to  express  his  intention.  In  refer- 
ring to  the  children  of  both  marriages,  he 
speaks  of  them  as  'my'  children.  Had  he  In- 
tended to  giye  the  remainder  In  question  to 
all  his  children,  he  would  not  have  changed 
the  use  of  *my,'  and  used  *our,'  for  'my*  would 
have  been  the  more  appropriate  word  to  ex- 
press that  intention.  When  he  abandoned 
the  use  of  'my'  and  used  'our'  and  under- 
scored it,  the  conclusion  seems  inevitable  that 
he  mesint  to  emphasize  the  distinction  be- 
tween the  two  words,  and  thereby  say  to  the 
expositor  of  his  will  'I  mean  that  "our"  shall 
be  construed  to  mean  "our"  (that  is,  mine  and 
my  wife's)  in  contradistinction  to  "my"  chil- 
dren, which  includes  the  children  of  both 
marriages.'  This  intention  is  made  even 
clearer  by  the  succeeding  words,  'or  those 
of  them  who  may  not  have  completed  their 
education,  should  there  be  any  such' ;  for,  hav- 
ing already  said  that  the  older  set  of  children 
had  all  completed  their  education,  these  words 
show  clearly  that  he  meant  the  remainder 
to  be  used  in  the  first  contingency,  as  an  edu- 
cational fund  for  the  benefit  of  those  children 
of  the  second  marriage  who  might  not  have 
completed  their  education  at  the  falling  in  of 
the  prior  estate.  If,  at  that  time,  there  had 
been  some  who  had  completed  their  educa- 
tion, and  some  who  had  not,  those  who  had 
not  would  have  taken  to  the  exclusion  of 
those  who  had.  This  intention,  though  clear- 
ly enough  expressed  in  the  language  of  the 
will,  is  made  even  clearer  by  reading  the  will 
in  the  light  of  the  circumstances  of  the  testa- 
tor when  he  penned  it  As  all  the  children 
of  the  second  marriage  had  completed  their 
education  prior  to  the  death  of  the  widow, 
the  only  remaining  contingency  was  as  to 
which  of  them  would  survive  the  period  of 
distribution.  Where  the  persons  who  are  to 
take  are  uncertain,  as  where  it  depends  upon 
who  shall  survive,  the  life  tenant,  as  in  this 
case,  the  remainder  is  not  only  contingent, 
but  nontransmissible.  Roundtree  v.  Round- 
tree,  28  S.  O.  450.  2  S.  B.  474. 

"Therefore  only  the  children  of  the  second 
marriage  who  survived  the  widow  are  entitl- 
ed to  share  in  the  remainder ;  and  it  is  so  or- 
dered, adjudged,  and  decreed.  Parties  may 
apply  for  such  further  orders  as  may  be  nec- 
essary to  carry  out  these  views." 

Shand  &  Shand  and  Haynsworth  &  Hayns- 
worth,  for  appellants.  Lee  dc  Moise,  for  re- 
spondent Augustus  Cooper.  James  Simons, 
for  respondent  F.  P.  Cooper.  McLeod  &  Den- 
nis, for  respondent  Mrs.  Harriett  C.  Cheyne. 


WOODS,  J.  The  reasoning  of  the  circuit 
decree  is  convincing,  and  we  are  satisfied  to 
adopt  it. 

The  judgment  of  this  court  is  that  the 
ludgment  of  the  circuit  court  be  affirmed. 


(78  S.  C.  57) 

FRBB  r.  SOUTHBRN  RY. 

(Supreme  Court  of  South   Carolina.    Sept.  8^ 
1907.) 

1.  Statutes— BviDSNCB   or   Fobeioh   Stat- 
utes. 

The  statutes  of  another  state  can  only  b» 
proved  by  printed  volumes  of  the  statutes  par- 
porting  to  have  been  published  by  state  au- 
thority. 

[Ed.  Note.— For  cases  In  j>oint,  see  Cent-  Dig. 
vol.  44.  Statutes,  §  890;  vol.  20,  Evidence,  H 
1235,  1236.] 

2.  Death— AonoN—PLBAuiNO. 

Under  the  statutes  of  North  Carolina  grant- 
ing recovery  by  personal  representatives  m  an 
action  for  wrongful  death,  a  nonsuit  should  not 
be  granted  because  the  statute  gave  a  personal 
representative  the  right  to  sue  without  naming 
the  beneficiaries,  where  the  complaint  alleged 
that  the  action  was  for  the  l>enefit  of  the  parents 
of  deceased. 

3.  Master  and   Servant— Injubt  to  Serv- 
ant—Negliqbnce. 

Where  the  evidence  shows  that  a  railroad 
employe  while  working  in  the  yard  and  watch- 
ing another  train  was  run  over  by  a  switch 
engine  which  had  no  watchman,  gave  no  warn- 
ing, but  was  running  at  a  rapid  rate  of  speed. 
the  jury  may  infer  negligence  and  a  want  of 
contributory  negligence. 
Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  drcalt  Court 
of  Spartanburg  County;  Prince^  Judge. 

Action  by  John  Free,  administrator  of  Jules 
Free,  against  the  Southern  Railway.  From 
an  order  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

Stanyame  Wilson,  for  appellant  Sanders 
ft  De  Pass,  for  respondent 

WOODS,  J.  Jules  Free,  an  employe  of  tibe 
Southern  Railway  Company,  was  killed  by 
one  of  its  engines  in  September,  1904,  at 
Charlotte,  N.  C.  His  father,  John  Free, 
qualified  fis  administrator  in  this  state  and 
brought  this  action  to  recover  damages.  The 
complaint  contains  this  allegation:  ^hat 
under  the  law  of  the  state  of  North  Carolina, 
known  as  the  'Lord  Campbell  Act,'  the  de> 
fendant,  by  the  said  wrongful  killing  of  Jules 
Free,  became  liable  to  this  plahitiff  as  ad- 
ministrator, for  the  benefit  of  hi?  parents, 
for  the  damages  caused  by  the  said  wrongful 
conduct,  and  that  said  plaintiff,  ^s  such  ad- 
ministrator, was  thereby  damaged  in  the  sum 
of  $2,000,  for  which  he  asks  Judgment"  A 
nonsuit  was  granted  on  the  grounds  that 
there  was  no  proof  of  a  statute  in  North 
Carolina  allowing  such  a  suit  for  the  benefit 
of  parents  of  the  person  killed.  The  follow- 
ing statute  of  North  Carolina  was  admitted: 
"That  any  servant  or  employee  of  any  rail- 
road company  operating  In  this  state,  who 
shall  suffer  injury  to  his  person,  or  the  per- 
sonal representative  of  any  servant  or  em- 
ployee who  shall  have  suffered  death,  in  the 
course  of  his  service  or  employmoit  with  said 
company,  by  the  negligence,  carelessnees,  or 
incapacity  of  any  servant,  employee,  or  agent 
of  the  company,  or  by  any  defect  in  the  ma- 
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chinery,  ways,  or  appliances  of  the  company, 
shall  be  entitled  to  maintain  an  action  against 
such  company." 

1.  The  plaintiff  attempted  to  prove  the  stat- 
ute law  of  North  Carolina  provided  that  such 
an  action  as  this  should  be  brought  for  the 
benefit  of  parents  by  introducing  the  reports 
of  the  Supreme  Court  of  North  Carolina.  A 
statute  of  a  sister  state  cannot  be  so  proved 
in  the  courts  of  this  state.  Nothing  less 
than  printed  copies  of  the  volume  containing 
the  statute  purporting  to  have  been  publish- 
ed by  the  state  authority  will  be  taken  as  evi* 
deuce.  Civ.  Code  1902,  §  2890.  The  circuit 
judge  was  therefore  right  in  holding  that 
the  only  statute  law  of  North  Carolina  before 
the  court  was  the  statute  above  quoted.  An 
examination  of  the  case  of  KiUian  y.  Railway 
Co.,  128  N.  C.  281,  38  S.  B.  873,  on  which  the 
plaintiff  relied,  shows  that  he  was  also  right 
in  holding  that  that  case  does  not  state  the 
law  of  North  Carolhia  to  be  that  an  action 
like  this  is  to  be  brought  for  the  benefit  of 
the  parents.  For  the  purposes  of  this  case, 
therefore,  the  statute  law  of  North  Carolina 
must  be  taken  as  giving  a  right  of  action  to 
the  personal  representative  of  the  person  who 
shall  have  suffered  death  In  the  manner  laid 
down  in  the  statute  above  quoted,  without 
providing  for  any  special  beneficiary. 

2.  The  case,  then.  Is  this:  The  plaintiff 
in  bringing  this  action  as  the  administrator 
of  Jules  Free  made  allegations  complete  and 
sufficient  In  all  respects  under  the  statute,  ex- 
cept he  erroneously  alleged  the  defendant  be- 
came liable  to  him,  as  administrator  of  Jules 
Free,  for  the  benefit  of  his  parents.  The  cir- 
cuit Judge  granted  the  nonsuit  on  the  ground 
that  the  use  in  the  complaint  of  the  words, 
"for  the  benefit  of  bis  parents,*'  was  a  fatal 
departure  from  the  statute.  We  are  unable 
to  assent  to  this  view.  If  the  plaintiff,  as 
administrator,  was  entitled  to  recover,  his  re- 
covery should  not  be  defeated  because  he  has 
erroneously  alleged  he  must  hold  his  recovery 
for  the  benefit  of  certain  persons.  Under  the 
statute  of  North  Carolina,  as  proved,  a  com- 
plete cause  of  action  was  stated  in  the  com- 
plaint, without  the  reference  to  the  supposed 
beneficiary,  and  that  should  have  been  regard- 
ed as  mere  surplusage.  This  conclusion  rests 
well  on  the  reasoning  of  Mr.  Justice  Jones  in 
Morris  v.  Gas  &  Elec.  Co.,  70  8.  C.  281,  49 
S.  E.  854:  'The  statute  Is  remedial,  and 
should  be  liberally  construed,  so  as  to  accom- 
plish its  object.  It  was  designed  to  remove 
the  common-law  rule,  founded  on  the  maxim, 
'Actio  personalis  moritur  cum  persona,'  as  an 
obstacle  to  the  recovery  of  damages  for  the 
death  of  a  party  by  a  wrongful  act,  neglect, 
or  default  of  another,  and  to  create  a  right 
of  action  in  the  administrator  of  the  deceased 
for  the  benefit  of  the  person  named  in  the 
statute.  In  re  Estate  of  Mayo,  60  S.  C.  401, 
38  S.  E.  634,  54  L.  R.  A.  660.  The  award  of 
damages  for  the  wrongful  death  Is  the  import 
tant  matter.    The  manner  of  distribution  is 


of  secondary  consideration.**  The  case  of 
Lilly  V.  Railway  Co.,  32  S.  a  142,  10  S.  B. 
932,  was  obviously  different,  and  we  think  the 
doctrine  of  that  case  should  not  be  extended. 

The  defendant  contends,  however,  that  the 
law  of  North  Carolina,  as  proved  in  this  case, 
is  essentially  different  from  the  law  of  this 
state,  in  that  It  does  not  designate  the  per- 
sons for  whose  benefit  the  administrator  is 
allowed  to  recover;  while  the  corresponding 
statute  of  this  state  provided  for  distribu- 
tion among  certain  kindred  of  the  deceased. 
As  indicated  in  Morris  v.  Gas  &  Elec.  Co.,  su- 
pra, the  essential  thing  in  the  varying  stat- 
utes of  the  several  states  is  the  same,  name- 
ly, the  giving  of  a  right  of  action  to  the  ad- 
ministrator or  some  other  person  interested 
in  the  life  of  the  deceased  in  his  own  behalf 
or  as  trustee  for  others.  Any  variance  as  to 
the  beneficiaries  and  the  method  of  distribu- 
tion ought  to  be  regarded  as  a  minor  differ- 
ence. It  was  held  In  Dennick  v.  Central  R. 
R.  Co.,  103  U.  S.  11,  18,  26  L.  Ed.  439: 
VWherever,  either  by  the  common  law  or  the 
statute  law  of  a  state,  a  right  of  action  has 
become  fixed  and  a  legal  liability  incurred, 
that  liability  may  be  enforced  and  the  right 
of  action  pursued  in  any  court  which  has  ju- 
risdiction of  such  matters  and  can  obtain  Ju- 
risdiction of  the  parties.  *  ^  ^  If  the  lia- 
bility to  pay  money  was  fixed  by  the  law  of 
the  state  where  the  transaction  occurred,  is  it 
to  be  said  it  can  be  enforced  nowhere  else, 
because  It  defended  upon  statute  law,  and  not 
upon  common  law?  It  would  l>e  a  very  dan- 
gerous doctrine  to  establish  that,  in  all  cases 
where  the  several  states  have  established  the 
statute  for  the  common  law,  the  liability  can 
be  enforced  in  no  other  state  but  that  where 
the  statute  was  enacted  and  the  transaction 
occurred."  After  much  Judicial  discussion, 
the  authority  and  reasoning  of  this  case  is 
now  generally  recognlased  with  this  qualifica- 
tion, that  the  courts  of  one  state  will  not 
recognize  a  cause  of  action  arising  in  another 
state,  when  the  statute  of  such  other  state  giv- 
ing the  right  of  action  is  contrary  to  the  pub- 
lic policy  of  the  state  where  the  action  Is 
brought  Dennis  v.  Railroad  Co.,  70  S.  C.  257, 
49  S.  E.  869,  106  Am.  8t  Rep.  746 ;  Huntings 
ton  V.  Attrill.  146  U.  8.  657.  18  Sup.  Ct  224, 
36  L.  Ed.  1123 ;  Stewart  v.  Railroad  Co.,  168 
U.  8.  446»  18  Sup.  Ct.  105,  42  L.  Ed.  537; 
Texas,  etc.,  R  R.  Co.  v.  Cox,  145  U.  8.  593, 12 
Sup.  Ct  905,  36  L.  Ed.  829 ;  Leonard  v.  Colum- 
bia 8.  E.  Co.,  84  N.  T.  48,  88  Am.  Rep.  491 ; 
Higglns  V.  Central,  N.  E.  &  W.  R.  R.  Co.,  155 
Mass.  176,  29  N.  E.  534,  .31  Am.  St  Rep.  544. 
The  numerous  other  federal  and  state  cases 
to  the  same  effect  will  be  found  collated  in 
Attrill  V.  Huntington,  70  Md.  191,  16  Ati.  651, 
2  L.  R.  A  779, 14  Am.  St  Rep.  354 ;  10  Rose's 
Notes  on  U.  S.  Reports,  3;  Id.  856. 

The  North  Carolina  statute  on  which  this 
action  rests  is  entirely  consistent  with  the 
public  policy  of  this  state  as  expressed  in  its 
statute  giving  a  right  of  action  in  such  case 
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to  the  personal  representatlYe  of  the  deceas- 
ed ;  and  It  Is  not  opposed  to  the  public  policy 
of  this  state  because  In  the  subordinate  mat* 
ter  of  distribution  the  South  Carolina  statute 
names  the  beneficiaries,  and  the  North  Caro- 
lina statute,  as  proved,  leaves  the  recovery 
in  the  hands  of  the  administrator  for  general 
distribution.  It  is  true  the  plaintlfTs  excep- 
tion does  not  set  out  as  clearly  as  is  desired 
the  error  which  we  think  was  committed  in 
granting  the  nonsuit  But  exceptions  should 
be  liberally  construed  where  they  do  not  mis- 
lead or  surprise  opposing  counsel.  Looking 
at  the  exception  in  that  light,  it  does  raise 
the  question  that  a  nonsuit  should  not  have 
been  granted  for  failure  to  prove,  by  the 
printed  volume  of  the  statute  of  North  Caro- 
lina, that  any  recovery  by  the  administrator 
would  be  for  the  benefit  of  the  parents.  Re- 
spondent's counsel  was  not  surprised  nor  mis- 
led, for  the  point  on  which  we  think  the  Judg- 
ment  should  b^  reversed  was  fully  and  ably 
argued  by  him. 

3.  The  defendant  has  given  due  notice  that 
he  would  ask  to  have  the  nonsuit  sustained 
on  the  additional  grounds  (1)  that  there  was 
no  proof  of  negligence  by  the  defendant;  and 
(2)  that  no  other  inference  could  be  drawn 
from  the  evidence  than  that  the  plaintiif  was 
guilty  of  contributory  negligence.  Defend- 
ant offered  no  evidence,  and  plaintiff's  wit- 
nesses were  in  substantial  agreement  as  to 
the  circumstances  of  the  killing.  Jules  Free 
was  a  boy  employed  to  carry  water  to  a 
gang  of  hands  working  near  the  station  at 
Charlotte,  N.  O.  As  Free  was  returning 
across  the  tracks  with  water,  his  attention 
attracted  by  an  approaching  freight  train,  he 
was  struck  and  killed  by  a  switch  engine 
coming  from  the  opposite  direction  on  an- 
other track.  Witnesses  variously  estimated 
the  speed  of  the  switch  engine  at  from  20 
to  35  miles  an  hour,  and  th^  all  testified 
there  was  no  watchman  on  its  pilot,  and  no 
warning  of  its  approach  by  bell  or  whistle. 
From  this  evidence  the  Jury  might  well  in- 
fer the  defendant  was  negligent  in  running 
its  switch  engine  at  such  a  rate  of  speed  In 
a  yard  where  there  were  several  tracks  and 
the  confusion  of  other  moving  trains,  with- 
out a  guard  on  the  pilot  and  without  signals, 
and  that,  in  these  circumstances,  the  unfor- 
tunate boy  in  crossing  the  track  in  the  dis- 
charge of  the  duty  assigned  to  him  was  not 
guilty  of  contributory  negligence  in  not  see- 
ing the  engine  and  getting  out  of  its  way. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  'the  cause  remanded  for  a  new  trial. 

GARY,  A.  J.  (dissenting).  This  is  an  ac- 
tion under  the  statute  of  North  Carolina  (Be- 
visal  1905,  §  59),  commonly  known  as  "Lord 
Campbell's  Act,"  on  account  of  the  death  of 
plaintiff's  intestate,  who  was  in  the  employ- 
ment of  the  defendant,  and  was  killed,  by 
one  of  its  swit(di  engines  in  the  yards  at 
Charlotte,  N.  O^  while  crossing  one  of  its 


tracks.  The  sixth  paragraph  of  the  com- 
plaint is  as  follows:  ^^That  under  the  law 
of  the  state  of  North  Carolina,  known  as  the 
'Lord  Campbell  Act,'  the  defendant,  by  said 
wrongful  killing  of  said  Jules  Free,  became 
liable  to  this  plaintiff  as  his  administrator 
for  the  benefit  of  his  .parents  for  the  dam- 
ages caused  by  said  wrongful  conduct,  and 
that  said  plaintiff,  as  such  administrator,  was 
thereby  damaged  in  the  sum  of  $2,000,  for 
which  he  asks  Judgment"  The  defendant 
answered  the  complaint,  denying  all  except 
the  formal  allegations  thereof,  and  setting  up 
the  defenses  of  contributory  negligence  and 
assumption  of  risk.  The  plaintiff  filed  a  re- 
ply alleging  the  statute  of  North  Carolina  as 
follows:  "That  any  servant  or  employ^  of 
any  railroad  company  operating  in  this  state, 
who  shall  suffer  injury  to  his  person,  or  the 
personal  representative  of  any  servant  or  em- 
ploy6  who  shall  have  suffered  death  in  the 
course  of  his  service  or  employment  with 
said  company,  by  the  negligence,  carelessness 
or  incapacity  of  any  servant,  employ^  or 
agent  of  the  company,  or  by  any  defect  in  the 
machinery  ways  or  appliances  of  the  com- 
pany, shall  be  entitled  to  maintain  an  ac- 
tion against  such  company."  At  the  close 
of  the  plaintiff's  testimony  the  defendant 
made  a  motion  for  a  nonsuit  on  the  follow- 
ing grounds:  "(1)  That  there  is  no  proof 
here  that,  under  the  law  of  North  Carolina, 
where  this  accident  happened,  that  the  plain- 
tiff can  recover.  This  act  does  not  set  out 
for  whose  benefit  the  action  shall  be  brought 
(2)  That  if  the  suit  is  brought  here  in  the 
name  of  the  personal  representative  that 
personal  representative  must  be  a  personal 
representative  of  North  Carolina,  and  not  a 
man  in  this  state.  (3)  That  as  an  additional 
ground  all  the  evidence  shows  the  deceased 
was  guilty  of  contributory  negligence."  The 
plaintiff  ^en  requested  permission  to  amend 
paragraph  6  of  the  complaint,  so  as  to  con- 
form the  pleadings  to  the  facts  proved,  but 
the  request  was  refused. 

The  nonsuit  was  granted  on  the  first  of 
said  grounds,  and  the  plaintiff  appealed,  upon 
a  single  exception,  which  is  as  fellows: 
"That  his  honor  erred  in  holding  that  the 
only  way  in  which  the  Lord  Campbell  act  of 
North  Carolina,  referred  to  in  the  complaint 
could  be  proven,  was  by  a  volume  of  the 
statutes  of  North  Carolina,  and  in  granting 
nonsuit  because  such  statute  was  not  pro- 
duced; It  being  respectfully  submitted  that 
the  proof  offered  by  the  plaintiff,  to  wit,  the 
decision  of  the  Supreme  Court  of  North  Car- 
olina, and  the  decision  of  the  Supreme  Court 
of  South  Carolina,  as  to  what  that  statute 
was,  was  sufilcient  proof  of  such  statute  to 
go  to  the  Jury."  It  seems  to  us  that  the 
exception  was  taken  under  a  misapprehen- 
sion of  tbe  ruling  of  his  honor,  the  presiding 
Judge.  The  decision  in  the  case  of  Kllllan 
Y.  Railroad,  128  N.  O.  261,  38  S.  B.  873,  was 
introduced  in  evidence  without  objection,  but 
when  the  plaintiff  offered  to  Introduce  the 
decision  in  the  case  of  Dennis  v.  Rai  broad,  70 
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S.  C.  254,  49  &  B.  868,  106  Am.  St  Rep.  746, 
the  following  took  place:  '*Mr.  Sanders: 
We  do  not  admit  tliat  as  evidence.  Mr.  Wil- 
son: I  offer  it  as  evidence.  Mr.  Sanders: 
We  object  to  the  South  Carolina  report  go- 
ing in  as  evidence.  Court:  I  hold  that  the 
statement  fomid  in  that  decision  of  the  Snr 
preme  Court  of  South  Carolina,  as  to  what 
Lord  Compbell's  act  is  In  North  Carolina,  is 
not  evidence,  is  not  the  best  evidence  of  what 
that  act  really  is.  That  Is  not  the  way  to 
prove  it  That  can  only  be  proven  by  the 
volume  of  the  statutes  of  North  Carolina. 
What  the  act  of  the  North  Carolina  Legis- 
lature is  cannot  be  proven  by  the  decision  of 
the  Supreme  Court  of  South  Carolina.  As 
to  the  case  of  Killian  v.  Railroad  Company, 
128  N.  C.  261,  38  S.  B.  873,  introduced  in 
behalf  of  the  plaintiff,  for  the  purpose  of 
showing  what  the  Lord  Campbell's  act  in 
North  Carolina  is,  it  is,  in  my  Judgment,  in- 
sufficient for  that  purpose,  even  if  I  were  of 
the  opinion  that  the  decision  of  the  Supreme 
Court  of  South  Carolina  was  the  proper 
method  of  proving  a  North  Carolina  act  In 
that  case  it  was  shown  that  the  Lord  Camp- 
bell's act  §1498  (Code  1883),  provided:  Wher- 
ever the  death  of  a  person  is  caused  by  the 
wrongful  act  of  another,  action  therefor  may 
be  brought  Section  1499  provided  that  the 
plaintiff  in  such  action  may  recover  such 
damages  as  are  fair  and  Just  compensation, 
resulting  from  such  death.  That  being  the 
case,  and  as  the  court  is  now  advised  that 
this  North  Carolina  case,  even  if  it  is  proper 
evidence  as  to  what  provision  is  made,  for 
whose  benefit  the  suit  is  to  be  brought  and 
as  the  plaintiff  has  alleged  in  his  complaint 
that  the  act  provides  for  the  bringing  of  such 
a  suit  by  the  personal  representative,  in  a 
case  like  this,  where  there  is  the  death  of 
his  son,  for  the  benefit  of  the  parent  and  as 
this  suit  is  brought  for  the  benefit  of  the 
parent  of  the  deceased  by  the  personal  rep- 
resentative, and  that  there  is  no  evidence 
before  the  court  that  under  the  North  Caro- 
lina statutes  suit  can  be  brought  and  main- 
tained for  the  benefit  of  the  parent,  the  mo- 
tion for  a  nonsuit  is  sustained  for  want  of 
evidence,  showing  that  an  action  under  the 
statute  of  North  Carolina,  for  a  wrongful  act 
causing  the  death  of  the  deceased,  is  author- 
ized to  be  brought  by  the  personal  represen- 
tative, for  the  benefit  of  the  parent  of  the 
deceased,  when  that  deceased  is  a  child." 

Section  2890  of  the  Code  of  Laws,  which 
provides  the  manner  of  proving  the  statutes 
of  other  states,  is  as  follows:  "Printed  cop- 
ies in  volumes  of  statutes.  Code,  or  other 
written  law  enacted  by  any  other  sovereignty, 
state  or  territory,  or  foreign  government 
purporting  or  proved  to  have  been  published 
by  the  authority  thereof,  or  proved  to  be 
conunonly  admitted  as  evidence  of  the  exist- 
ing law  in  the  courts  and  Judicial  tribunals 
of  such  sovereignty,  state,  territory,  or  gov- 
ernment shall  be  admitted  by  the  courts  and 
of&cen  of  this  state,  on  all  occasions,  as  pre- 


sumptive evidence  of  such  laws.  The  unwrlt* 
tei^r  comnum  law  of  any  other  sovereignty, 
state  or  territory,  or  foreign  government  may 
be  proved  as  facts  by  parol  evidence;  and 
the  books  of  reports  of  cases  adjudged  in 
their  courts  may  also  be  admitted  as  pre- 
sumptive evidence  of  such  law."  This  sec- 
tion shows  that  the  ruling  of  the  presiding 
Judge,  when  objection  was  interposed  to  the 
introduction  In  evidence  of  the  South  Caro- 
lina decision,  was  free  from  error.  We  do 
not  understand  his  honor  to  have  ruled  that 
the  decision  in  the  Killian  Case  was  not 
competent  evidence  of  the  North  Carolina 
statute,  but  that  it  failed  to  show  that  the 
personal  representative  of  the  deceased  could 
bring  the  action  for  the  benefit  of  the  par- 
ents, in  consequence  of  which  there  was  no 
testimony  to  sustain  the  allegation  of  the 
complaint  in  this  respect 
For  these  reasons,  I  dissent 


C78  s.  C.  106) 
FORREST  V.  McBEEL 
(Supreme  Court  of  South  Carolina.    Aug.  2QL 
1907;) 

1.  JuDQifBirr— Rxa  Judicata. 

The  Judgment  of  a  circuit  court  on  appeal 
from  a  magistrate's  court  is  res  Judicata  of  the 
issue  involved  when  not  appealed  from. 

2.  AOBICULTUBB — LiBNS — ^FOBBCLOStTBB— VOID 

Wabbawt— Liability  of  Plaintiff. 

Where  plaintiff  brought  an  action  before  a 
magistrate  to  foreclose  an  agricultural  lien,  ]l>s 
18  responsible  for  the  acts  of  the  constable  act- 
ing under  a  warrant  which  was  void  because  of 
the  negligence  of  the  magistrate,  though  plain- 
tiff acted  in  good  faith,  and  did  not  specially 
authorize  the  constable  to  make  the  levy. 

3.  Appeal— Law  of  Cask. 

Questions  of  law  determined  by  the  Su- 
preme Court  are  the  law  of  ^s  case  on  any 
subsequent  trialSb 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  3,  Appeal  and  Error,  §  4661.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Watts,  Judge. 

Action  by  Anderson  Forrest  against  S.  Lb 
McBee.  Judgment  for  plalntifT,  and  defend- 
ant appeals.    Affirmed. 

See  51  S.  B.  675. 

J.  J.  McSwain,  for  appellant  Blythe  ft 
Blythe,  for  respondent 

GARY,  A.  J.  This  is  an  action  to  recover 
damages  for  the  seizure  of  the  plaintilTs 
crops  under  an  agricultural  warrant  issued, 
by  a  magistrate  at  the  instance  of  the  defend- 
ant, on  the  ground  that  the  proceedings  were 
null  and  void,  by  reason  of  the  fact  that  the 
defendant  failed  to  file  an  undertaking  in 
compliance  with  the  requirements  of  the  stat- 
ute The  facts  are  stated  in  the  former  opin- 
ion of  this  court  reported  in  72  S.  C.  189, 
51  S.  B.  675.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintilT  for  $25,  and  the  de- 
fendant appealed. 

The  appellant's  attorney,  in  his  printed  ar- 
gument discusses  the  exceptions  under  three 
general  heads,  and  in  considering  the  ques- 
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tlons  presented  by  tbe  ezceptionB  we  will 
follow  his  arrangement.  ^ 

1.  The  first  of  the  heads  Is  "that  the  pre- 
siding Judge  erred  In  his  construction  of  the 
opinion  of  this  court  upon  the  former  ap- 
peal." After  reading  to  the  Jury  all  the  re- 
qnests  of  the  defendant,  his  honor,  the  presid- 
ing Judge,  charged:  "Now,  gentlemen,  that 
is  very  good  law,  and  I  charge  it  to  you,  ex- 
cept as  I  may  hereinafter  modify  it  In  charg- 
ing you,  generally.  I  charge  you  as  a  matter 
of  law  that  the  court  having  decided  that  the 
talcing  of  that  property  under  the  warrant 
sworn  out  by  Mr.  McBee  was  Illegal,  unlaw- 
ful, and  wrong,  that  has  been  adjudicated, 
and  there  was  no  appeal  taken  from  that. 
The  record  shows  that,  when  the  matter  came 
up  before  Judge  Klugh,  he  sustained  the 
magistrate,  and  held  that  the  attachment  was 
illegal  and  unlawful,  and,  if  Mr.  McBee  had 
seen  fit,  he  could  have  appealed,  but  there 
was  no  appeal  talcen,  and  that  is  out  of  it 
And  the  court  has  decided  that  the  taking  of 
the  property  by  the  constable  under  the  pro- 
ceedings issued  by  Mr.  Cox,  at  the  instigation 
of  Mr.  McBee,  was  unlawful  and  illegal,  and, 
that  being  the  case,  the  plaintiff  is  entitled 
to  recover  whatever  actual  damages  he  has 
sustained  by  the  taking  of  that  property,  and 

.  the  jury  can  award  him  such  actual  damages 
as  flow  from  the  seizure  of  that  property  Il- 
legally." Our  construction  of  this  portion  of 
the  charge  is  that  his  honor,  the  presiding 
judge,  had  reference  to  the  ruling  of  his  hon- 
or. Judge  Klugh,  and  not  to  the  opinion  of 
the  Supreme  Court  But,  even  if  we  are  In 
error,  the  decision  of  Judge  B3ugh  had  the 
effect  which  the  appellant  contends  the  pre- 
siding judge  erroneously  ascribed  to  the  opin- 
ion of  this  court,  and  therefore  there  was 
not,  in  any  event,  prejudicial  error. 

2.  Under  the  second  of  said  general  heads, 
the  appellant  contends  "that  the  defendant, 
McBee,  is  not  liable  for  the  act  of  the  con- 
stable, done  in  pursuance  of  a  warrant,  which 
was  void  by  reason  of  the  negligence  of  the 
magistrate,  when  defendant,  McBee,  acted  In 
good  faith,  did  not  improperly  influence  the 
magistrate  to  issue  such  void  warrant,  nor 
specially  authorize  the  constable  to  make  a 
levy  under  such  void  warrant,  nor  did  he 
subsequently  ratify  the  same."  The  princi- 
ples for  which  the  appellant's  attorney  con- 
tend are  antagonistic  to  the  views  expressed 
by  this  court  in  its  former  opinion,  and  can- 
not be  sustained  for  the  following  reasons: 
In  the  flrst  place,  the  questions  of  law  de- 
termined by  this  court  upon  the  former  ap- 
peal are  res  judicata,  and  the  principles  then 
announced  must  be  followed  throughout  the 
trial  of  the  case,  until  it  is  flnally  disposed 
of  (Carpenter  v.  Lewis,  65  S.  C.  400,  43  S. 
E.  881);  and,  in  the  second  place,  the  court, 
after  carefully  reviewing  the  doctrine  stated 
in  the  former  opinion,  sees  no  reason  to  re- 
cede  from   it. 

3.  Under  the  trial  of  the  general  heads,  the 
appellant's  attorney  contends  "that  the  pre- 


siding Judge  charged  on  tlie  facts,  and  indi- 
cated his  opinion."  Before  the  commence- 
ment of  the  last  trial  <m  circuit,  the  court 
allowed  the  plaintiff  to  strike  out  of  the  com- 
plaint all  allegations  of  willfulness  or  malice 
on  the  part  of  the  defendant  in  instituting  the 
proceedings  to  seize  the  crops  of  the  plaintiff, 
.and  also  granted  the  motion  to  strike  ont  of 
the  answer  certain  allegations  and  defenses, 
by  which  amendments  the  Issues  that  re- 
mained were  very  few.  After  oonsidering 
the  charge  of  the  presiding  Judge  in  Its  enr 
tirety,  we  are  unable  to  discover  wherein  It 
violated  article  5,  §  20,  of  the  Constitution. 

It  is  the  Judgment  of  this  coort  that  the 
Judgment  of  the  circuit  court  be  afltoned. 


(78  s.  c.  »> 

LANGSTON  V.  COTHRAN  et  aL 

(Snpreme  Court  of  South  Carolina.    Aug.  7KK 
1007.) 

1.  Witnesses— Tbanbagtionb    with    Dece- 
dent. 

A  son.  after  introduction  of  a  deed  to  him 
by  bis  father,  since  deceased,  may  testify  that 
be  bought  the  land  of  the  father  and  paid  for 
it,  such  testimony  being  not  inadmissible  under 
Code  Civ.  Proc  1902,  §  400,  as  relating  to 
transactions  with  decedents. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §  604.] 

2.  Same. 

That  decedent  was  in  possession  of  certain 
land  when  he  conveyed  the  same  to  the  witness 
is  Dot  a  transaction  between  the  witness  and 
the  decedent  as  to  which  the  witness  was  in- 
competent to  testify. 

8.  Pbopebtt— BviDENOE  ov  Claim  ov  Titl»— 
Doguhentabt. 

Tax  receipts  are  admissible  to  show  that  the 
party  paying  the  taxes  claimed  the  land. 

4.  Tbiai/— Instructions. 

A  request  to  charge  is  properly  denied 
where  there  is  no  evidence  on  which  to  base  it. 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  |  596.] 

5.  AnVEBBB  POBSESSION^-DlSOLAIXEB. 

Where  a  person  disclaimed  title  to  land, 
and  thereafter  held  it  openly,  notoriously,  and 
adversely  for  10  years,  ne  would  have  a  good 
UUe. 

(Ed.  Note.>*For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  )§  65-76.] 

6.  Property  —  Title  —  Possession  —  Imqaj^ 
ITT— BuanEN  OF  Proof. 

It  is  incumbent  on  those  alleging  that  poe- 
session  of  land  is  unlawful  to  establish  soch 
fact 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Property,  |  9.] 

7.  Trial— iNSTRuonoNS—CoNFOBiciTT  to  Is- 
sues. 

Where  an  answer  denied  title  to  the  land 
In  controversy  in  plaintiff,  and  also  set  up  ad- 
verse possession,  it  was  proper  to  refuse  to 
charge  only  on  the  question  of  advene  posses- 
sion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dlfr 
vol.  46,  Trial,  §  687.] 

8.  Rtectment— Instructions. 

Where  the  court  in  ejectment  gave  an  1»- 
struction  in  accord  with  the  request  of  plain- 
tiff, and  added  thereto:  "This  Is  good  law,  and, 
if  plaintiff  has  shown  good  title,  it  is  a  qnet- 
tion  of  fact  for  you  whether  it  has  been  de- 
feated"—such  added  words  were  simply  explana> 
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tory,  and  did  not  affect  the  proposition  of  law 

aa  given. 

9.  Appeaz/— Hasbojesb  Bbbob. 

A  correct  abstract  proposition  not  applica* 
ble  to  the  evidence  held  not  prejudicial,  where 
it  could  not  have  misled  the  Jury. 

SEd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
.  3,  Appeal  and  Error,  |  422D.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  Purdy,  Judge. 

Action  by  Elizabeth  Langston  against  John 
Cothran  and  others.  Judgment  for  defend; 
ants.     FlaintifT  appeals.    Affirmed. 

The  following  are  the  exceptions : 

"(1)  That  his  honor,  the  presiding  judge, 
erred  in  allowing  the  witness  T.  O.  Cooley, 
one  of  the  defendants,  to  testify,  against  the 
objection  of  the  plaintiff,  as  to  transactions 
between  the  said  witness  and  the  deceased, 
John  J.  Cooley;  said  testimony  being  inad- 
missible under  section  400  of  the  Code  of  Civ- 
il Procedure  of  1902. 

"(2)  That  his  honor  erred  in  allowing  the 
witness  John  T.  Cooley,  one  of  the  defend-* 
ants,  to  testify,  against  the  objection  of  the 
plaintiff,  as  to  transactions  between  the  said 
witness  and  John  J.  Cooley,  deceased,  said 
testimony  being  inadmissible  under  section 
400  of  the  Code,  and  to  testify  that  the  said 
John  J.  Cooley  was  'in  possession'  of  the  land 
in  dispute  at  the  times  designated  by  the 
witness ;  the  question  of  possession  being  one 
of  law  in  this  case. 

''(S)  That  his  honor  erred  in  allowing  th^ 
witness  John  C.  Cothran,  one  of  the  defend- 
ants, to  testify,  against  the  objection  of  the 
plaintiff,  to  transactions  between  the  said 
witness  and  John  J.  Cooley,  deceased,  said 
testimony  being  inadmissible  under  section 
400  of  the  Code  of  Civil  Procedure  of  1902. 

*'(4)  That  his  honor  erred  in  admitting  in 
evidence,  against  the  objection  of  the  plain- 
tiff, tax  receipts  of  John  J.  Cooley,  deceased, 
without  any  proof  whatever  that  they  re- 
ferred to  the  land  in  dispute. 

"(5)  That  his  honor  erred  in  refusing  to 
charge  the  jury,  as  requested  by  plaintiff's 
counsel,  as  follows:  That,  if  the  jury  be- 
lieve that  John  J.  Cooley  went  into  posses- 
sion of  the  land  in  question  as  one  of  the 
heirs  at  law  of  Hiram  Cooley,  then  he  could 
not  as  a  matter  of  law  hold  adversely  to  the 
other  heirs  without  giving  them  unequivocal 
notice  of  such  claim ;  and,  if  the  jury  further 
believe  that  he  gave  no  such  notice  to  the 
other  heirs,  then  these  defendants  claiming 
under  him  cannot  successfully  plead  the  stat- 
ute of  limitations  against  the  claim  of  the 
plaintiff,  and  their  verdict  should  be  for  the 
plaintiff.' 

**(6)  That  his  honor  erred  in  refusing  to 
charge  the  jury,  as  requested  by  plaintiff's 
counsel,  as  follows:  'That  to  constitute  ad- 
verse possession,  the  party  setting  up  such 
plea  must  show  that  he  held  the  land,  claim-  ' 
ing  it  as  his  ovm,  against  all  other  claimants, 
and,  if  the  jury  believe  from  the  evidence 
that  John  J.  Cooley  at  any  time  while  culti- 


vating the  land  admitted  that  he  had  no  title 
to  it,  and  did  not  claim  it  as  his  own,  then  the 
plea  of  adverse  possession  and  the  statute  of 
limitations  must  fail,  and  the  verdict  of  the 
jury  must  be  for  the  plaintlfC' 

"(8)  That  his  honor  erred  in  refusing  to 
charge  the  jury,  as  requested  by  the  plain- 
tiff's counsel,  as  follows:  'That  there  is  no 
presumption  of  law  in  favor  of  one  in  pos- 
session of  land  unless  he  claim  it  as  his  own 
and  notify  others  who  may  be  interested,  if 
any,  that  he  does  so  claim  It' 

"(9)  That  his  honor  erred  In  refusing  to 
charge  the  jury,  as  requested  by  the  plain- 
tiff's counsel,  as  follows:  'That  the  defense 
in  this  case  rests  entirely  upon  Ihe  theory  of 
adverse  possession  in  Jotm  J.  Cooley,  for  no 
paper  title  in  John  J.  Cooley  has  been  shown, 
except  the  will  of  Hiram  Cooley,  which  con- 
veys to  John  J.  Cool^  200  acres,  and  no 
more.' 

"(10)  That  his  honor  erred  in  refusing  to 
charge  the  jury,  as  requested  by  plaintiff's 
counsel,  as  follows:  'That,  if  the  jury  find 
that  the  plaintiff  has  shown  a  good  title  to 
the  land,  then  she  is  presumed  to  be  the  own- 
er of  the  land  until  the  contrary  be  shown.' 

"(11)  That  his  honor  erred  in  charging  the 
Jury  as  follows:  'If  John  J.  Cooley  went  in- 
to possession  of  the  land  in  dispute  before 
the  death  of  Hiram  Cooley,  and  remained 
continuously  in  open,  notorious  possession 
thereafter  for  10  years,,  holding  the  same  ad- 
versely to  the  said  Hiram  Ck>oley  and  the 
whole  world,  and  such  period  of  adverse 
holding  had  elapsed  before  the  death  of  the 
said  Hiram  Cooley,  he  thereby  acquired  good 
title  to  the  said  land  against  the  said  Hiram 
Cooley  and  the  whole  world' — there  being  no 
evidence  of  any  such  holding,  and  so  mis- 
leading and  confusing  the  jury. 

"(12)  That  his  honor  erred  in  charging  the 
jury  as  follows :  'That,  if  John  J.  Cooley  had 
acquired  title  to  the  said  land  by  such  ad- 
verse holding  at  the  death  of  the  said  Hiram 
Cooley,  the  said  Hiram  Cool^  could  not  de- 
feat it  or  take  the  land  away  from  him  by 
last  will  and  testament  or  otherwise  without 
his  consenf — ^there  being  no  evidence  of  any 
such  state  of  facts  in  the  case. 

"(13)  That  his  honor  erred  In  charging  the 
jury  as  follows :  'If  the  said  John  J.  Cool^ 
had  not  in  any  way  acquired  title  to  the  land 
in  dispute  at  the  time  of  the  death  of  the  said 
Hiram  Cooley,  and  if  the  said  Hiram  Cooley 
did  not  give  the  same  to  him  by  last  will 
and  testament,  and  did  not  give  it  to  any 
one  else  by  his  last  will  and  testament,  then, 
under  the  tenth  clause  of  the  last  will  and 
testament  of  Hiram  Cooley,  it  became  the 
duty  of  his  executor  to  sell  the  same  and  ap- 
ply the  proceeds  of  sale  as  therein  directed' 
— this  being  irrelevant  and  having  no  beai> 
ing  upon  the  facts  proven. 

"(14)  That  his  honor  erred  in  charging  the 
jury  as  follows:  'If  the  said  John  J.  Cooley 
was  continuously  In  open,  notorious,  and  ad- 
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verse  possession  of  the  said  tract  of  land, 
holding  It  adversely  to  all  the  world,  for  30 
years  after  the  death  of  Hiram  Cooley,  and 
after  his  will  was  admitted  to  probate,  then 
the  law  presumes  that  after  such  a  length 
of  time  that  the  executor  of  the  said  will,  or 
some  person  having  authority  to  carry  out 
the  provisions  of  said  will  according  to  law, 
sold  said  land  as  directed  In  the  will  and 
executed  and  delivered  a  deed  to  the  said 
John  J.  Gooley.  The  law  raises  such  pre- 
sumption to  quiet  possessions  of  long  stand- 
ing and  put  an  end  to  litigation' — ^thls  being 
in  direct  contradiction  of  the  facts  proven 
and  tending  to  mislead  the  Jury. 

"(15)  That  his  honor  erred  In  charging 
the  jury  as  follows :  'If  said  John  J.  Gooley 
was  in  the  exclusive,  open  and  notorious  pos- 
session of  said  land  for  30  years  after  the 
death  of  the  said  Hiram  Cooley;  holding  it 
adversely  to  all  the  world,  he  would  under 
such  presumption  have  good  title  thereto,  and 
If  being  so  In  possession,  and  after  having 
so  acquired  title  thereto,  he  conveyed  or  de- 
vised the  same*  to  the  defendants,  or  to  oth- 
ers from  whom  the  defendants  have  derived 
title  thereto,  your  verdict  should  be  for  the 
defendants' — there  being  no  proof  that  John 
J.  Gooley  ever  held  the  land  adversely,  but, 
on  the  contrary,  repeatedly  stated  that  he 
claimed  no  title  to  It 

"(16)  That  his  honor  erred  in  charging 
the  jury  as  follows:  'If  the  said  John  J. 
Gooley  was  in  the  exclusive,  open,  and  noto- 
rious possession  of  the  land  in  dispute  for 
20  years^  continuously  after  the  death  of  the 
said  Hiram  Gooley,  holding  it  openly  and  ad- 
versely to  the  heirs  at  law  of  the  said  Hiram 
Gooley  and  all  the  world,  the  law  at  the  end 
of  the  20  years  of  such  holding  presumes 
that  he  acquired  title  thereto  from  the  state 
and  every  other  person  in  interest,  including 
such  heirs  at  law.  And  the  law  in  such  case 
presumes  that  he  acquired  title  at  the  begin- 
ning of  his  possession' — ^there  being  no  proof 
ot  such  iKsl^ng. 

"(17)  That  If  the  said  John  J.  Gooley  ac^ 
quired  title  to  said  land  in  any  manner,  and 
if,  after  acquiring  title  thereto,  he  conveyed 
or  devised  the  same  to  the  defendants  or 
others  through  whom  the  defendants  have 
obtained  such  title,  then  your  verdict  should 
be  for  the  defendants' — ^the  testimony  show- 
ing that  John  J.  Cooley  neither  acquired  nor 
claimed  title  to  the  land. 

"(18)  That  his  honor  erred  in  charging  the 
jury  as  follows:  ^That  if  the  said  John  J. 
Gooley  claimed  the  land  to  known  boundaries 
or  fenced  or  Inclosed  the  same,  and  held  ex- 
clusive, open,  notorious,  and  adverse  posses- 
sion of  the  same  to  such  fence,  Inclosed  or 
loiown  boundaries,  for  the  period  of  time 
hereinabove  stated,  he  would  be  entitled  to 
all  the  land  within  such  known  boundaries 
or  extending  to  such  fence  or  inclosure' 
— ^there  being  no  proof  of  any  such  state  of 
facts  in  the  case." 


Julius  H.  Heyward,  for  appellant  B.  H. 
Shuman,  for  respondents. 

QART,  ▲.  J.  This  is  an  action  to  reoover 
the  tract  of  land  described  in  the  complaint 

The  facts  are  thus  stated  by  the  appel- 
lant's attorney :  "In  the  year  1820  one  Pleas- 
ant Saddler  conveyed  to  Hiram  Gool^  a 
tract  of  land  lying  in  Greenville  county  (thai 
district),  and  containing  266  acres,  more  or 
less.  In  the  year  1859,  or  1860,  Hiram  Gbo- 
ley  measured  ofC  200  acres  from  this  tract, 
and  allowed  his  son,  John  J.  Gooley,  to  occu- 
py the  said  200  acres,  but  made  him  no  deed. 
Subsequently  Hiram  Gooley  moved  to  Ander- 
son, where  he  died  in  1864,  leaving  a  will 
whereby  he  devised,  inter  alia,  as  follows: 
'8th.  I  give  and  bequeath  to  my  son,  John  J. 
Gooley,  the  two  hundred  acres  of  land  upon 
which  he  now  lives,  being  the  same  I  had 
surveyed  for  him  some  two  or  three  years 
ago,  but  never  executed  the  title.'  This  will 
is  dated  February  11, 1862,  and  was  probated 
in  Anderson  in  April,  1864 ;  one  B.  F„  Manl- 
dln  being  appointed  executor.  By  the  tenth 
clause  of  said  will  the  executor  is  required 
to  'sell  and  convey  the  entire  residue  of  my 
property,  both  real  and  personal,  not  dis- 
posed of  by  this  will,  and  divide  the  proceeds 
equally  among  my  children,'  as  therein  nam- 
ed. On  July  4th  the  executor,  B.  F.  Maul- 
din,  died  without  having  sold  the  66  acres 
of  the  Saddler  tract  In  the  meantime  John 
J.  Ck>oley  used  the  said  66  acres,  but  repeat- 
edly stated  to  his  children  and  others  that 
it  was  not  his  land,  and  that  he  claimed  no 
title  to  it  In  July,  1896,  John  J.  Gooley 
and  his  then  wife,  Stacey  Gooley,  executed 
together  certain  deeds  purporting  to  convey, 
with  other  lands,  parts  of  the  said  66  aores 
to  certain  of  their  children,  'and  In  Novem- 
ber of  the  same  year  John  J.  Gooley  executed 
a  will,  whereby  he  undertook  to  devise  the 
remaining  portions  of  said  land  to  others  of 
his  children  by  said  marriage.  All  these 
papers  were  executed  while  the  said  John 
J.  Gooley  was  in  a  dying  condition.  On  Dfr 
cember  13,  1896,  John  J.  Gooley  died.  He 
had  been  twice  married,  and  left  children  by 
each  marriage.  In  the  year  1896,  before  the 
death  of  John  J.  Gooley,  action  was  com- 
menced in  the  court  of  common  pleas  for  the 
county  of  Greenville  by  the  children  of  the 
first  wife  against  John  J.  Cooley  and  his 
children  of  the  second  wife,  for  the  recovery 
of  the  said  66  acres,  as  the  property  of  their 
mother,  tbe  first  witfe.  In  the  progress  of 
said  action,  this  plaintiff,  for  the  first  time, 
received  information  as  to  the  condition  of 
the  title,  and  that  she  might  have  an  inter- 
est in  the  land  under  the  tenth  clause  of  the 
will  of  Hiram  Gooley,  she  being  one  of  tbm 
children  of  Hiram  named  in  said  fdaussL 
This  plaintiff  thereupon,  in  the  year  1896, 
Instituted  an  examination  of  the  records, 
and,  having  ascertained  the  fact  a«  above  set 
forth,  applied,  by  advice  of  counsel,  to  the 
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probate  court  for  Anderson  county  for  ap- 
pointment as  administratrix  de  bonis  non» 
cam  testa mento  annexo  of  tbe  will  of  Hiram 
Cooley, 'whicl\  appointment  was  duly  made 
on  the  2l8t  day  of  March,  1902.  On  tbe  Ist 
day  of  February,  1904,  being  sales  day,  said 
66  acres  was,  after  due  advertisement,  offer- 
ed for  sale  at  public  outcry  at  Greenville 
courthouse,  and  duly  knocked  down  to  the 
plaintiff  herein,  she  being  tbe  highest  bidder 
therefor.  A  deed  having  been  duly  executed 
and  delivered,  this  action  was  commenced  on 
April  17,  1906,  by  service  of  the  summons 
and  complaint  on  the  defendants  personally. 
Tbe  cause  came  on  for  a  hearing  for  the  sec- 
ond time  before  Hon.  R.  O.  Purdy,  circuit 
Judge,  and  a  jury,  at  Greenville,  at  the  June 
term,  1906.  The  jury  found  for  the  defend- 
ants, and,  judgment  having  been  entered, 
this  appeal  is  taken  upon  exceptions  to  the 
rulings  and  charge  of  the  presiding  judge.'* 
There  was  testimony  also  tending  to  show 
that  John  J.  Gooley  was  in  the  open  and 
notorious  possession  of  the  land,  exercising 
acts  of  ownership,  for  more  than  50  years 
prior  to  his  death. 

The  exceptions  will  be  set  out  in  the  re- 
port of  the  case,  and  considered  in  their  reg- 
ular order. 

1.  First  exception :  The  exception  fails  to 
specify  the  transactions,  but,  waiving  this 
objection,  it  cannot  be  sustained.  The  wit- 
ness T.  O.  Gooley  was  allowed  to  testify  that 
he  bought  the  land  from  John  J.  Gooley  and 
paid  him  for  it  The  deed  which  John  J. 
Gooley  executed  to  T.  O.  Gooley  had  already 
been  introduced  in  evidence,  and  it  was  not. 
contended  that  there  was  fraud  in  its  ex- 
ecution. The  seal  to  a  deed  imports  a  con- 
sideration. Therefore  the  amount  paid  by 
the  witness  for  the  land  was  wholly  imma- 
terial. 

2.  Second  exception:  His  honor,  the  pre- 
siding judge,  allowed  the  witness  John  T. 
Gooley  to  testify  that  John  J.  Gooley  was  in 
possession  of  the  land  when  he  made  the 
several  conveyances  to  the  witness  and  oth- 
ers. Tliis  testimony  did  not  relate  to  a 
transaction  or  communication  between  John 
T.  Gooley  and  John  J.  Gooley,  and  was  not 
objectionable  under  section  400  of  the  Gode 
of  Civil  Procedure  of  1902. 

3.  Third  exception*  There  was  no  objec- 
tion to  the  testimony  mentioned  in  this  ex- 
ception. 

4.  IV>urth  exception:  The  tax  receipts 
are  not  set  out  in  the  record.  Such  receipts 
are,  however,  admissible  for  the  purpose  of 
showing  that  the  party  paying  the  taxes* 
claimed  the  land.  Ellen  v.  Ellen,  16  S.  G. 
143, 

5.  Fifth  exception:  The  request  mentioned 
in  this  exception  was  refused,  on  the  ground 
that  the  proposition  contained  therein  was 
not  applicable  to  the  case.  There  is  no  tes- 
timony to  the  effect  that  John  J.  Gooley  claim- 
ed the  land  as  an  heir  at  law  of  Hiram  Cool- 
es*    The  circuit  judge^  however,  charged  tbe 


jury  fully  upon  the  question  of  adverse  pos- 
session. 

6.  Sixth  exception:  After  reading  to  the 
jury  the  request  set  out  in  tiiis  exception, 
the  presiding  judge  said:  **!  will  charge  you 
that,  with  this  modification:  Any  disclaimer 
on  the  part  of  John  J.  Gooley,  if  you  believe 
there  was  such,  would  be  in  derogation  of 
his  title,  and  his  title  must  be  open,  notori- 
ous, and  adverse,  must  have  been  continuous ; 
but  if  he  disclaimed  his  title,  and  then  held 
it  openly,  notoriously,  and  adversely  for  10 
years,  he  would  still  have  a  good  title.  He 
must  have  been  on  the  land  that  length  of 
time  prior  to  1870.  It  must  have  been  for 
a  period  of  10  years.  If  be  claimed  it  for 
10  years  openly,  notoriously,  and  adversely, 
he  would  have  a  good  title,  and,  if  the  period 
of  20  years  was  of  force,  he  must  have  claim- 
ed it  for  a  period  of  20  years  openly,  notori- 
ously, and  adversely,  and  that  would  give 
him  good  title."  The  request  was  properly 
modified  for  the  reason  that  it  took  from  the 
jury  the  consideration  of  the  question  wheth- 
er John  J.  Gooley  could  acquire  by  adverse 
possession  after  admitting,  at  any  t6ne,  that 
he  was  not  the  owner  of  the  lands.  The  re- 
quest was  not  in  accord  with  the  principle  an- 
nounced in  McGutchen  V.  McGutchen,  77  S. 
G.  129,  67  S.  B.  678. 

Seventh  exception:  There  is  no  exception 
by  this  number. 

7.  Eighth  exception:  In  regard  to  the  re- 
quest mentioned  in  this  exception,  the  circuit 
judge  charged:  "Well,  gentlemen,  I  will 
charge  you  this  in  the  place  of  that:  If  a 
person  is  in  possession  of  land,  and  does  such 
acts  upon  it,  and  his  possession  is  open,  noto- 
rious and  adverse,  and  his  acts  indicate  that 
he  Is  claiming  it  as  his  own,  and  those  acts 
are  sufficient  to  put  other  people  upon  notice 
that  such  is  the  case,  then  they  are  bound  by 
his  possession,  and  he  would  have  a  good  ti- 
tle. If  his  possession  was  secret,  holding  it 
under  some  one  else,  that  would  give  him  title 
by  adverse  possession.  If  he  holds  it  openly, 
notoriously,  and  adversely,  and  does  such 
acts  upon  It  as  would  put  other  people  up- 
on notice  that  he  was  claiming  it  as  his  own, 
that  would  be  sufficient  and  would  give  him 
title  to  the  land,  if  he  held  it  for  a  period  of 
10  years,  if  It  was  the  10-year  period,  or  for 
20  years  if  it  was  the  20-year  period.  Secret 
holding  would  never  mature  into  title,  but 
open,  notorious,  and  adverse  holding,  giving 
notice  to  the  world  that  he  was  holding  it 
and  claiming  it  as  his  own,  would  ripen  Into 
title."  Instead  of  charging  the  substitute, 
the  presiding  judge  might  properly  have  re- 
fused the  request  altogether,  as  possession 
alone  is  sufficient  to.  raise  the  presumption 
that  such  possession  is  rightful,  and  it  is  in- 
cumbent on  those  who  allege  that  it  is  unlaw- 
ful to  establish  that  fact 

a  Ninth  exception:  This  request  was  prop- 
erty refused  for  the  reason  that  it  Ignored 
the  fact  that  the  answer  denied  title  in  the 
plaintifb,  and  the  further  fact  tliat  the  de- 
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fendants  relied  upon  the  presumption  of  a 
grant. 

9.  Tenth  exception:  In  ruling  npon  the 
request  in  this  exception,  the  circuit  Judge 
said:  "That  is  good  law,  and  I  so  charge 
youj  It  is  a  question  of  fact  for  you  wheth- 
er she  has  shown  good  title,  and,  if  she  has 
shown  good  title,  it  Is  a  question  of  fact 
for  you  whether  it  has  heen  defeated.**  The 
superadded  words  were  merely  explanatory, 
and  did  not  change  the  proposition  of  law  em- 
bodied in  the  request 

10.  Eleventh  exception :  To  the  eighteenth 
exception,  incluslTe,  we  adopt  the  arrange- 
ment of  the  appellant's  attorney  In  consider^ 
ing  these  exceptions  together.  There  was 
testimony  to  which  the  charge  in  these  excep- 
tions was  applicable,  but,  even  if  there  were 
no  such  testimony,  It  has  not  been  made  to 
appear  that  the  rulings  were  prejudicial  to 
the  rights  of  the  appellant  Vann  v.  Howle^ 
44  S.  G.  548,  22  S.  B.  735;  Boggero  T.  Rail- 
way, 64  S.  O.  112,  41  S.  SI  819. 

It  is  the  Judgment  of  the  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 
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(Supreme  Court  of  South  Carolina.    Aug.  20, 
1907.) 

Negligence— Da NOEBous  Pbemibes. 

Where  an  infant  was  drowned  in  a  reser- 
voir maintained  by  defendant  for  use  in  its 
business  in  an  open  field  near  the  public  hlgh- 
wav,  and  among  the  residences  of  a  city,  where 
cliilaren  were  accustomed  to  play,  with  knowl- 
edge of  the  defendant,  and  was  unguarded,  de- 
fendant was  liable  to  the  parents  of  the  infant. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  87,  Negligence,  §  64.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;  R.  O.  Purdy,  Judge. 

Action  by  R.  J.  Franks  against  the  South- 
em  Cotton  Oil  Company  and  R.  H.  Hudgens. 
From  an  order  oyemillng  demurrers  to  the 
complaint,  defendants  appeal.    Affirmed. 

This  is  an  appeal  from  an  order  oyerrullng 
a  demurrer  to  the  comt>]aint,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  first  paragraph 
of  the  complaint  alleges  the  corporate  ex- 
istence of  the  defendant ;  and  the  other  par- 
agraphs are  as  follows :  '"That  the  defendant 
R.  'H.  Hudgens  is  now,  and  at  the  times  here- 
inafter stated  was,  the  manager  of  the  cotton 
seed  oil  mill  located  at  Laurens,  S.  C,  and 
owned  and  operated  by  the  defendant  the 
Southern  Cotton  Oil  Company.  That  the 
plaintiff  is  the  qualified  administrator  of  the 
estate  of  Luther  Franks,  deceased,  who  de- 
parted this  life  intestate  on  the  20th  of 
April,  1906.  That  on  the  20th  day  of  April, 
1906,  and  prior  thereto,  the  defendant  the 
Southern  Cotton  Oil  Company  owned,  and 
jointly  with  its  manager,  R.  H.  Hudgens, 
maintained  and  used  in  connection  with  its 
oil  mill  at  Laurens,  S.  C,  a  large  and  deep 
reservoir,  which  it  kept  filled  with  water. 


to  be  used  in  connection  with  the  said  oil  mill, 
said  reserroir  being  located  in  an  open  field, 
near  the  public  highways,  streets,  and  many 
of  the  residences  of  the  dty  of  ];jaurenJB,  where 
children  of  tender  years  were  accustomed  to 
resort  for  play,  the  said  reservoir  being  not 
protected  by  a  fence,  guard,  or  otherwise, 
but  was  exposed  and  easily  accessible  to 
children,  who,  not  knowing  of  the  danger, 
made  use  of  it  as  a  place  of  amosement 
That  It  was  the  duty  of  the  defendant  the 
Southern  Cotton  Oil  Company,  and  also  the 
defendant  R.  H.  Hudgens,  as  manager  of  the 
said  oil  mill,  to  have  securely  protected  the 
said  reservoir,  so  that  children  resorting  to 
it  as  a  place  of  amusement  would  not  be 
Injured,  but  the  said  defendants,  not  regard 
ing  their  duty  In  that  behalf,  carelessly,  neg- 
ligently, willfully,  and  wantonly  pennitted 
the  said  reservoir  to  remain  unlnclosed  and 
unprotected  in  any  way.  That  the  defoidant 
the  Southern  Cotton  Oil  Company,  as  well  as 
the  defendant  R.  H.  Hudgens,  knew  of  the 
unprotected  condition  of  the  said  reservoir, 
and  that  children  resorted  there  as  a  place 
of  amusement,  which  facts  this  plaintiff  is  in- 
formed and  believes,  and  so  alleges,  had  been 
more  than  once  called  to  the  attention  of  the 
defendants,  with  the  request  that  said  reser> 
voir  be  properly  protected.  That  the  plain- 
tiff's intestate,  Luther  Franks,  a  small  boy 
of  tender  years,  being  less  than  10  years  of 
age,  while  playing  around  the  said  reservoir, 
which  was  filled  with  water,  was  drowned. 
That  the  plaintiff  is  the  father  of  the  said 
Luther  Franks,  deceased,  and  Mrs.  Nannie 
Franks  is  his  mother,  for  whose  benefit  tlila 
action  is  brought.  ♦  ♦  •  »•  The  defendant 
demurred  to  the '  complaint,  on  the  ground 
that  it  did.  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  that  it  does  not 
show  that  the  injuries  of  the  deceased  were 
the  result  of  a  failure  on  the  part  of  the 
defendant  to  perform  any  duty  it  owed  to  the 
deceased.  Under  the  authority  of  Bridger  y. 
Railroad,  25  S.  C.  24,  and  Pekin  v.  McMahon, 
154  111.  141,  39  N.  E.  484^  27  L.  R.  A.  20e, 
45  Am.  St.  Rep.  114,  his  honor,  the  presiding 
judge,  overruled  the  demurrer,  and  the  de- 
fendant appealed. 

Mitchell  &  Smith,  Sheppard,  Grler  ft  Park, 
and  Dial  &  Todd,  for*  appellant.  Simpson, 
Cooper  &  Rabb,  for  respondent. 

GARY,  A.  J.  (after  stating  the  facts  as 
above).  The  appeal  raises. the  single  question 
whether  the  defendants  owed  a  duty  to  the 
4eceased  in  regard  to  the  reservoir.  In  the 
case  of  Bridger  v.  Railroad,  25  a  O.  24,  this 
court  followed  the  do^rine  announced  in 
Sioux  City,  etc..  v.  Stout,  17  WaU.  (U.  S-) 
657,  21  L.  Ed.  745,  the  first  of  which  are 
known  as  the  turntable  cases,  in  which  it  was 
held  that  an  infant  could  recover  for  an 
injury  causing  him  damages  as  the  result  of 
a  failure  on  the  part  of  the  railroad  company 
to  keep  its  turntable  locked  or  properly  guard- 
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ed.  If  that  principle  is  applicable  to  this 
case.  It  Is  conclusive  of  the  question  under 
consideration.  The  United  States  Supreme 
Court  has  not  confined  the  doctrine  to  turn- 
table cases,  but  has  applied  It  in  other  cases, 
notably  In  Union,  etc.,  B.  B.  ▼.  McDonald,  162 
U.  S.  262,  279,  14  Sup.  Ct  619,  626.  38  L. 
Ed.  4d4^  where  It  was  held  that  the  railroad 
company  was  guilty  of  negligence  in  leaving 
unguarded  the  slack  pile,  made  by  it,  in  the 
vicinity  of  its  depot  building.  The  court  in 
that  case  uses  this  language:  "In  Townsend 
V.  Watben,  9  East,  277,  281,  it  was  held  that 
if  a  man  place  dangerous  traps,  baited  with 
flesh.  In  his  own  ground,  so  near  to  a  high- 
way, or  to  the  premises  of  another,  that  dogs 
passing  along  the  highway,  or  kept  In  his 
neighbor's  premises,  would  probably  be  at- 
tracted by  their  instinct  into  the  traps,  and 
in  consequence  of  such  act  his  neighbor's  dogs 
be  so  attracted  and  thereby  injured,  an  ac- 
tion on  the  case  would  He.  'What  difference,' 
said  Lord  BUenborough,  C.  J.,  'is  there  in 
reason  between  drawing  the  animal  into  the 
trap  by  means  of  his  instinct,  which  he  can- 
not resist,  and  putting  him  there  by  manual 
force?  What  difference,  in  reason,  we  may 
observe  in  this  case,  is  there  between  an  ex- 
press license  to  the  children  of  the  village  to 
visit  the  defendant's  coal  mine.  In  the  vicinity 
of  its  slack  pile,  and  an  implied  license,  re- 
sulting from  the  habit  of  the  defendant  to 
permit  them,  without  objection  or  warning, 
to  do  so  at  will,  for  purposes  of  curiosity  or 
pleasure.  Beferring  to  the  case  of  Townsend 
V.  Wathen,  Judge  Thompson,  in  his  work  on 
the  Law  of  Negligence,  well  says:  'It  would 
be  a  barbarous  rule  of  law  that  would  make 
the  owner  of  land  liable  for  setting  a  trap 
thereon  baited  with  stinking  meat,  so  that 
his  neighbor's  dog,  attracted  by  his  natural 
instincts,  might  run  into  it  and  be  killed,  and 
which  would  exempt  him  from  liability  for 
the  consequence  of  leaving  exposed  and  un- 
guarded on  his  land  a  dangerous  machine, 
so  that  his  neighbor's  child,  attracted  to  it, 
and  tempted  to  intermeddle  with  it,  by  in- 
stincts equally  strong,  might  thereby  be  killed 
or  maimed  for  life.'  Volume  I,  pp.  304,  805." 
The  principle  is  thus  stated  in  Thompson 
on  Neg.  t  1024:  "The  owners  and  occu- 
piers of  real  property  are  held  by  the  law 
in  some  respects  to  a  different  standard  of 
liability  In  case  of  injuries  to  children, 
coming  upon  their  premises,  from  that  un- 
der which  they  stand  with  respect  to  adult 
persons.  It  is  believed  that  the  following 
propositions  may  safely  be  stated  to  be  the 
law:  (1)  The  owner  or  occupier  of  real 
property  stands  under  the  same  duty  to 
children,  who  are  expressly  or  Impliedly 
invited  to  come  upon  his  premises,  in  re- 
spect of  keeping  such  premises  safe,  to  the 
end  that  they  will  not  be  injured  in  so  com- 
ing, under  which  he  stands  to  adult  persons. 
(2)  As  a  general  rule,  he  is  not  bound  to 
keep  his  premises  safe,  or  in  any  partic- 
ular condition,  for  the  benefit  of  the  tres- 
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passing  children  of  liis  neighbors,  or  for  the 
benefit  of  children  who  occupy  no  more  fa- 
vorable position  than  that  of  bare  licensees. 
(3)  A  well-grounded  exception  to  the  fore- 
going principles  is  that  one  who  artificially 
brings  or  creates  upon  his  own  premisea  any 
dangerous  thing  which  from  Its  nature  has 
a  tendency  to  attract  the  childish  instincts 
of  children  to  play  with  it  is  bound,  as  a 
mere  matter  of  social  duty,  to  take  such  rea* 
sonable  precautions  as  the  circumstances 
admit  of,  to  the  end  that  they  may  be  pro- 
tected from,  injury  while  so  playing  with  it, 
or  coming  In  its  viclniiy."  The  same  author 
uses  this  language  in  section  1030:  "We 
now  come  to  a  class  of  decisions  which  hold 
the  landowner  liable  in  damages  in  the  case 
of  children  injured  by  dangerous  things  suf- 
fered  to  exist  unguarded  on  his  premises, 
where  they  are  accustomed  to  some  with  or 
without  license.  These  decisions  proceed  on 
one  or  the  other  of  two  grounds:  (1)  That 
where  the  owner  or  occupier  of  grounds 
brings  or  artificially  creates  something  there- 
on which  from  its  nature  is  especially  at- 
tractive to  children,  and  which  at  the  same 
time  is  dangerous  to  them,  he  is  bound,  in 
the  exercise  of  social  duty  and  the  ordinary 
offices  of  humanity,  to  take  reasonable  pains  - 
to  see  that  such  dangerous  things  are  so 
guarded  that  children  will  not  be  injured  by 
coming  in  contact  with  them.  (2)  That  al- 
though the  dangerous  thing  may  not  be  what 
is  termed  an  'attractive  nuisance'— that  is  to 
say,  may  not  have  especial  attraction  for 
children  by  reason  of  their  childish  instincts 
—yet  where  it  is  so  left  exposed  that  they 
are  likely  to  come  in  contact  with  it,  and 
where  their  coming  in  contact  with  it  is 
obviously  dangerous  to  them,  the  person  so 
exposing  the  dangerous  thing  should  rea- 
sonably anticipate  the  injury  that  is  likely 
to  happen  to  them  from  its  being  so  exposed, 
and  is  bound  to  take  reasonable  pains  to 
guard  it,  so  as  to  prevent  injury  to  them." 
In  1  Street's  Foundations  of  Legal  Liability, 
160-161,  the  reason  for  the  liability  In  the 
turntable  cases  Is  thus  stated:  "Liability  in 
the  turntable  cases  is  strictly  put  upon  the 
ground  of  implied  invitation  to  children  to 
come  upon  the  premises  in  <wder  to  play 
there,  the  invitation  being  supposed  to  arise 
from  the  attractive  nature  of  these  danger- 
ous engines.  This  hypothesis  is  hatched  up 
to  evade  the  obstacle  which  arises  from  the 
fact  that  the  plaintiff  is  a  trespasser.  But 
it  is  unnecessary;  as  it  is  inadequate  and 
artificial.  Liability  is  to  be  ascribed  to  the 
simple  fact  that  the  defendant,  hi  main- 
taining a  dangerous  agent  from  which  harm 
may,  under  peculiar  conditions,  be  expected 
to  come,  has  the  primary  risk,  and  must  an- 
swer in  damages,  unless  a  counter  assump- 
tion of  risk  can  be  imposed  on  those  who  go 
there  to  play."  See,  also,  2  Woods,  Bail- 
way  Law,  §  321  et  seq.  In  Cooley  on  Torts, 
p.  624,  the  author  says:  "In  the  case  of. 
young  children,  and  other  persons  not  sui 
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juris,  an  implied  license  might  sometimes 
arise,  when  it  would  not  in  behait  of  others. 
Thus,  leaving  a  tempting  thing  to  play  with 
exposed  where  they  would  be  likely  to  gath- 
er for  that  purpose  may  be  equivalent  to  an 
Inyitation  to  them  to  make  use  of  it"  In 
Bishop,  Noncont  Law.  854,  it  is  stated:  "A 
child  too  young  to  be  controlled  by  reason 
therefore  not  improperly  led  by  its  instincts 
receives  from  the  law  the  protection  which 
its  special  nature  requires.  For  example,  a 
man  who  leaves  on  his  own  ground,  open 
to. the  highway  or  upon  or  beside  any  pub- 
lic place,  a  dangerous  machine,  likely  to  at- 
tract children,  will  be  liable  to  one  injured 
by  playing  with  it,  if  he  neglected  precau- 
tions against  such  an  accident"  In  7  Bnc 
of  Law,  403,  404,  it  is  said:  "A  child  injured 
while  trespassing  has  na  right  of  action,  un- 
less injured  by  the  negligence  of  the  defend- 
ant, when  the  injury  might  have  been  avoid- 
ed by  ordinary  care  on  the  defendant's  part 
But  when  a  child  of  tender  years  commits  a 
mere  technical  trespass,  and  is  injured  by 
agencies  that,  to  an  adult  would  be  open 
and  obvious  warnings  of  danger,  but  not 
so  to  a  child,  he  is  not  debarred  from  re- 
covering, if  the  things  instrumental  in  his 
injury  vi^ere  left  exposed  and  unguarded, 
and  were  of  such  a  character  as  to  be  likely 
to  attract  children,  excite  their  curiosity,  and 
lead  to  their  injury  while  they  were  pursu- 
ing their  childish  instincts.  Sudi  dangerous 
and  attractive  instrumentalities  become  an 
invitation  by  implication."  In  Pekin  ▼.  Mc- 
Mahon,  154  111.  141,  39  N.  B.  484,  27  L.  R. 
A.  206,  45  Am.  St  Rep.  114,  the  court  held 
that  a  pond  or  pit  in  a  populous  city,  in 
which  the  water  is  from  6  to  14  feet  deep, 
with  logs  and  timber  floating  therein,  on 
which  children  are  In  the  habit  of  playing 
near  a  driveway  across  vacant  lots,  but 
partially  inclosed  from  the  streets  on  the 
sides  thereof,  renders  the  city  which  owns 
them  liable  for  the  drowning  of  a  child  play- 
ing there,  if  the  premises  are  found  by  the 
Jury  sufficiently  attractive  to  entice  children 
Into  danger  and  to  suggest  the  probability 
of  such  an  accident  In  this  case  are  cited 
numerous  others  in  which  the. doctrine  of  the 
turntable  cases  is  sustained,  where  the  in- 
juries were  caused  by  the  agencies  of  a  dif- 
ferent character. 

To  the  same  effect  is  the  case  of  Biggs  ▼. 
Conn.  Barb  Wh-e  Co.,  60  Kan.  217,  56  Pac. 
4,  44  L.  R.  A.  655,  658,  which  held  that  the 
maintenance  of  dangerous  machinery  on  pri- 
vate grounds,  unprotected  from  the  visits  of 
trespassing  children,  renders  the  ovnier 
thereof,  who  has  knowledge  that  children 
are  accustomed  to  frequent  said  grounds, 
and  climb  upon  the  structures  supporting 
dangerous  appliances,  liable  in  damages  to 
the  next  of  kin  of  a  boy  14  years  of  age  who 
was  caught  in  the  exposed  machinery  and 
killed.  The  court  quotes  with  approval  the 
following  language  from  the  case  of  Price 
▼.  Atchison  Water  Co.,  58  Kan.  551,  50  Pac 


450,  02  Am.  St  Rep.  625:  "It  Is,  however, 
contended  by  the  defendant  in  error  that,  in- 
asmuch as  the  deceased  was  a  trespasser 
upon  its  grounds,  it  owed  to  him  no  duty  to 
guard  against  the  acddeat  which  occoired. 
Without  doubt  the  common  law  exempts  the 
owner  of  private  grounds  from  obligation  to 
keep  them  in  a  safe  condition  for  the  benefit 
of  trespassers,  idlers,  bare  licensees,  or  oth- 
ers who  go  upon  them,  not  by  invitation  ex* 
press  or  implied,  but  for  the  pleasure  or 
through  curiosity.  Cool^  on  Torts  (2d  Bd.) 
718;  1  Thomp.  Neg.  308;  Dobbins  ▼.  Mis- 
souri, K.  &  T.  R.  Co.,  91  Tex.  60,  41  B.  W. 
62,  38  L.  R.  A.  573,  66  Am.  St  Rep.  866. 
The  common  law,  however,  does  not  permit 
the  owner  of  private  grounds  to  ke^  there- 
on allurements  to  the  natural  instincts  of 
human  or  animal  kind,  without  takinsr  rea- 
sonable precautions  to  insure  the  safety  of 
such  as  may  be  thereby  attracted  to  his 
premises.  To  maintain  upon  one's  property 
enticements  to  the  ignorant  or  unwary  is 
tantamount  to  an  invitation  to  visit  and  to 
inspect  and  enjoy;  and  in  such  cases  the  ob- 
ligation to  endeavor  to  protect  from  the 
dangers  of  the  seductive  instrument  or  place 
follows  as  Justly  as  though  the  invitation 
had  been  express." 

The  same  principle  was  announced  in  Kop- 
plekom  V.  Colo.  Cem.  Pipe  Co.,  16  Colo.  App. 
274,  64  Pac  1047,  54  L.  R.  A.  284,  285,  where 
the  court  held  that  the  owner  of  an  uninclos- 
ed  lot  adjacent  to  a  highway,  in  a  thickly 
populated  part  of  the  city,  who  leaves  un- 
guarded thereon  a  heavy  section  of  cement 
pipe  of  unstable  equilibrium,  which  because 
of  its  large  diameter  is  an  attractive  play- 
thing for  children  to  roll  about  and  who 
knows  that  they  resort  there  for  that  pur- 
pose, is  liable  to  a  child  who,  not  havinir  ar- 
rived at  years  of  discretion,  is  injured  by  the 
pipe  toppling  over  on  him  while  he  is  playing 
with  it  The  court  used  this  language:  **If 
it  be  said  that  the  complaint  itself  shows 
that  the  piping  was  upon  private  premises, 
that  the  children  were  trespassers,  and  that 
they  were  not  upon  the  land  by  invitation  or 
consent  of  defendant  it  may  be  answered,  as 
it  was  by  Chief  Justice  Cooley  in  Powers  v. 
Harlow,  63  Mich.  507,  19  N.  W.  257,  51  Am. 
Rep.  154,  and  approved  by  all  of  the  authori- 
ties that  we  have  cited:  'Children,  wherever 
they  go,  must  be  expected  to  act  upon  child- 
ish instincts  and  impulses;  and  others,  who 
are  chargeable  with  a  duty  of  care  and  cau- 
tion towards  them  must  calculate  upon  this 
and  take  precautions  accordingly.  If  they 
leave  exposed  to  the  observation  of  children 
anything  which  would  be  tempting  to  them, 
and  which  they,  in  their  immature  Judgment 
might  naturally  suppose  they  were  at  liberty 
to  handle  or  play  with,  they  should  expect 
that  liberty  to  be  taken.'  Or,  as  was  tersely 
and  pithily  expressed  in  the  Minnesota  case 
(Keffe  V.  Milwaukee  &  St  P.  R.  Co.,  21  Minn. 
207,  18  Am.  Rep.  893):  'What  ad  express  in- 
vitation would  be  to  an  adult  the  temptation 
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of  an  attractive  plaything  Is  to  a  child  of 
tender  years.'  •  •  •  If  an  owner  sees  fit 
to  keep  on  his  premises  something  that  Is  an 
attraction  and  allurement  to  the  natural  In- 
stincts of  childhood,  the  law.  It  Is  weU  set- 
tled. Imposes  upon  him  the  corresponding  du- 
ty to  take  reasonable  precautions  to  prevent 
the  Intrusion  of  children,  or  to  protect  from 
personal  Injury  such  as  may  be  attracted 
thereby." 

Under  the  caption  of  "Llabilliy  for  Inju- 
ries to  Children/'  the  author,  in  1  Thompson 
on  Neg.  §  1026,  thus  speaks  In  strenuous  lan^ 
guage  of  the  doctrine  that  liability  extends 
only  to  wanton  Injuries:  "One  doctrine  un- 
der this  head  Is  that  If  a  child  trespass  upon 
the  premises  of  the  defendant,  and  Is  Injured 
in  consequence  of  something  that  befalls  him 
while  so  trespassing,  he  cannot  recover  dam- 
ages unless  the  injury  was  wantonly  Inflicted, 
or  was  due  to  the  recklessly  careless  conduct 
of  the  defendant  This  ci;nel  and  wicked 
doctrine,  unworthy  of  a  civilised  jurispru- 
dence, puts  property  above  humanity,  leaves 
entirely  out  of  view  the  tender  years  and  in- 
firmity of  understanding  of  the  child.  Indeed 
his  Inability  to  be  a  trespasser,  In  sound  le- 
gal theory,  and  visits  upon  him  the  conse- 
quences of  his  trespass,  just  as  though  he 
were  an  adult,  and  exonerates  the  person  or 
corporation  upon  whose  property  he  Is  a  tres- 
passer from  any  duty  towards  him  which 
they  would  not  owe  under  the  same  drcum- 
stances  towards  an  adult" 

We  recognize  the  fact  that  there  are  num- 
erous decisions  announcing  a  rule  contrary  to 
that  hereinbefore  stated,  but  we  prefer  to 
follow  the  doctrine  based  upon  humanity  and 
the  wholesome  maxim,  "Sic  utere  tuo  ut 
allenum  non  Isedas." 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 
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(Supreme   Court  of   Sooth   Carolhia.    Sept  8, 
1907.) 

1.  TBlAIr-lNSTBUCnONS— PBEPONDEBAHOS    OF 
EVIDENOS. 

Where,  at  the  beginning  of  his  charge,  the 
court,  in  the  clearest  langnage,  placed  on  plain- 
tiff the  burden  of  proving  by  preponderance  of 
evidence  the  allegations  that  the  negligence  of 
defendant  was  the  proximate  cause  of  the  in- 
jury to  plaintiff,  a  verbal  slip  placing  on  de- 
fendant the  burden  of  proving  contributory  neg- 
ligence by  preponderance  of  evidence,  which 
might  be  construed  to  mean  that  the  primary 
inquiry '  was  whether  defendant  had  made  out 
such  a  defense,  was  not  misleading. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  4e,  Trial,  §  673.] 

2.  Savb. 

Where,  In  Instructions  concerning  contribu- 
tory negligence,  there  was  language  wnlch  might 
bear  the  meaning  that  defendant  could  not  rely 
on  the  poeitlon  that  plaintiff's  injury  was  due 
entirely  to  her  own  negligence,  unless  it  proved 
that  fact  by  the  preponderance  of  evidence,  it 
was  not  misleading,  when  the  court  charged  that 


the  plaintiff  most  show  that  defendant's  negli- 
gence was  the  proximate  cause  of  the  injury. 

rSd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4e,  Trial.  §  703.] 

8.  CABBIEBS— DXTTT   TO   IlfVALID    PASSBNOKB. 

A  carrier  is  bound  to  render  reasonable  as- 
sistance to  a  passenger  whose  inability  to  take 
care  of  himself  is  made  known  to  the  carrier. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig., 
vol  9.  Carriers,  H  1(»8-10(»7.1 

4.  TBIAL     —     InSTBUCnONB     —     CONSTBUINO 

Chaboe  as  a  Wholb. 

An  instruction  that  the  negligence  of  de- 
fendant carrier  entitled  plaintiff  to  recover  puni- 
tive damages  if  it  intentionally  injured  her,  '*in- 
jured  her  carelessly,  did  not  care  whether  she 
suffered  injury  or  not  That  is  meant  by  will- 
fulness"—was  not  ground  for  reversal,  where, 
from  all  that  was  said  on  the  subject  taken  U^ 
gether,  the  jury  could  not  have  failed  to  under- 
stand punitive  damages  could  be  recovered  only 
for  willful  or  wanton  misconduct 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  703.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;   Klugh,  Judge. 

Action  by  Maiy  Louisa  Horn  and  Ben 
Horn  against  the  Southern  Railway.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  Af- 
firmed. 

Sanders  &  De  Pass,  for  appellant  De 
Pass  &  De  Pass,  for  req;>ondents. 

WOODS,  J.  The  plalntlfr  Mary  Louisa 
Horn,  ber  busband,  John  Horn,  and  her  adult 
sister  on  Marcb  6,  1005,  were  passengers 
from  Union  to  Jonesvllle  on  the  defendant's 
train.  The  action  was  brought  for  Injuries 
alleged  to  have  been  received  by  tbe  plaintiff 
in  a  fall  due  to  tbe  turning  of  a  stool  placed 
on  tbe  ground  to  aid  passengers  in  alighting. 

Tbe  plaintiff  testified  she  bad  several  par^ 
eels,  and  asked  the  conductor  to  help  her 
when  she  reached  Jonesvllle;  that  ber  buS' 
band  preceded  ber  in  getting  off  tbe  train 
with  their  baby  in  bis  arms;  that  neither 
conductor  nor  porter  rendered  her  any  assist- 
ance; that,  when  she  stepped  from  the  car 
with  a  clothes  case  in  one  hand,  a  hat  and 
umbrella  in  tbe  other,  the  stool  turned  and 
threw  ber  to  tbe  ground  because  it  was  not 
set  in  the  right  place;  that  the  conductor 
was  standing  on  the  ground  where  the  pas- 
sengers were  alighting,  saw  her  fall,  and,  so 
far  from  offering  her  assistance,  actually 
laughed  at  her.  The  conductor  testified  he 
had  no  recollection  of  the  request  for  assist- 
ance ;  that  he  did  take  tbe  arm  of  the  plain- 
tiff as  of  other  women  to  aid  them  in  step- 
ping off;  that  the  stool  was  placed  in  exact- 
ly the  proper  place,  but  he  observed  the  plain- 
tiff come  down  the  steps  looking  over  at  the 
crowd,  and  not  at  tbe  stool ;  that  the  plain- 
tiff merely  staggered  around  without  falling, 
and  made  no  complaint  whatever.  He  de- 
nied laughing  at  the  plaintiff.  His  testimony 
that  a  number  of  other  passengers  had  pre- 
ceded the  plaintiff  and  alighted  in  safety 
was  not  disputed.  There  was  some  evidence 
that  the  place  where  the  car  stopped  was  not 
quite  level,  but  this  was  denied  by  the  con- 
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dnctor.  Tbl0  statement  makes  tbe  Issaes  of 
fact  sufficiently  clear.  The  jury  f6und  a  ver- 
dict in  favor  of  the  plaintiff  for  |800.  Ttie 
appeal  relates  to  alleged  errors  in  tbe  charge 
of  the  circuit  Judge.  We  do  not  think  there 
is  any  ground  upon  which  this  court  can  in- 
terfere with  the  Judgment. 

1.  In  imposing  upon  the  defendant  the  bur- 
den of  proving  contributory  negligence  by  a 
preponderance  of  the  evidence,  the  circuit 
Judge  by  a  verbal  slip  used  language  which 
might  be  construed  to  mean  that  the  primary 
inquiry  was  whether  the  defendant  had  made 
out  the  defense  of  contributory  negligence, 
rather  than  whether  the  plaintiff  had  proved 
the  defendant's  negligence  as  a  proximate 
cause  of  injury.  But  at  the  beginning  of  the 
charge,  in  the  clearest  language,  he  had 
placed  on  the  plaintiff  the  burden  of  proving 
by  the  preponderance  of  the  evidence  the  al- 
legation that  the  negligence  of  the  defendant 
was  a  proximate  cause  producing  injury  to 
the  plaintiff,  and  had  charged  the  plaintiff 
could  not  recover  without  discharging  this 
burden.  So,  taking  the  instruction  on  this 
point  as  a  whole,  we  do  not  think  it  could  be 
inferred  the  Jury  were  misled. 

2.  There  is  also  language  in  the  charge, 
which,  standing  alone,  would  bear  the  mean- 
ing that  the  defendant  could  not  rely  on  the 
position  that  the  plaintiff's  injury  was  due 
entirely  to  her  own  negligence,  unless  it  prov- 
ed that  fact  by  the  preponderance  of  the  evi- 
dence. But  this  language  was  used  in  the  in- 
structions concerning  contributory  negligence. 
It  would  be  going  too  far  to  infer  misappre- 
hension by  the  Jury  on  this  point;  for  the 
instruction  that  the  plaintiff  could  not  recov- 
er without  proving  affirmatively  by  the  pre- 
ponderance of  the  evidence  her  injury  to  have 
been  due  to  the  negligence  of  the  defendant 
certainly  negatived  the  idea  that  she  could 
recover  unless  the  defendant  assumed  and 
discharged  the  burden  of  proving  by  the  pre- 
ponderance of  the  evidence  the  injury  to  have 
been  due  entirely  to  her  negligence.  The 
burden  of  proving  the  defendant's  negligence 
as  the  proximate  cause  would  imply  to  any 
reasonably  intelligent  mind  the  burden  of 
proving  the  absence  of  the  plaintiff's  neg- 
ligence as  the  sole  proximate  cause.  The 
charge,  therefore,  does  not  warrant  a  reversal 
on  the  authority  of  Kennedy  v.  So.  By.  CJo., 
59  S.  0.  535,  38  S.  E.  100,  and  Michiner  v. 
Telephone  Co.,  70  S.  C.  525,  50  S.  B.  190.  If 
inadvertences  like  those  relied  on  here  are 
deemed  by  counsel  to  be  material,  they  should 
be  called  to  the  attention  of  the  circuit  Judge 
at  the  close  of  the  charge.  If  they  escape 
the  attention  of  vigilant  and  learned  counsel, 
this  court  ought  not  to  infer  they  were  so 
grasped  by  the  Jury  as  to  lead  them  into 
error. 

8.  The  defendant  submits  in  the  next  place 
the  following  was  a  charge  on  ;the  facts: 
"Well,  now,  I  Instructed  you  that  it  was 
bound  to  furnish  passengers  with  safe  and 
proper  appliances  and  facilities  for  riding  on 


its  trains.  Now,  if  that  included  the  assist- 
ing of  passengers  from  the  train  by  the  rail- 
road company's  handling  whatever  parcel  or 
package  the  passenger  has,  if  a  railroad  com- 
pany of  ordinary  prudence  would  do  tliat, 
then  tn  this  case  it  Is  bound  to  do  that.  As 
a  matter  of  course,  the  railroad  company,  no 
more  than  any  other  individual,  can  be  lield 
to  do  that  which  is  impossible,  and  the  rail- 
road company  must  go  upon  appearances  as 
the  facts  and  circumstances  make  these  ap- 
pearances, and  if  a  passenger  is  burdened 
with  baggage  and  the  employ^  of  the  railroad 
company  sees  that,  why,  tlie  railroad  com- 
pany is  bound  to,  if  it  becomes  necessary  to 
the  safe  alighting  of  the  passenger  ftom  tlie 
train,  for  the  railroad  oompany  to  assist  in 
handling  any  package  or  boxes.  Now,  it  Is 
the  duty  of  the  railroad  oompany  to  do  tliat. 
It  is  not  the  duty  of  the  railroad  company 
to  go  through  the  train*  and  see  each  passen- 
ger to  know  whether  he  wants  assistance,  or 
to  ascertain  what  baggage  he  might  happen 
to  have  to  get  off  with.  But  if  it  is  apparent, 
and  would  be  apparent  to  a  person  of  reason- 
able observation  that  the  passenger  is  in  need 
of  assistance,  then  the  railroad  is  bound  to 
furnish  assistance  Just  the  same  as  it  is 
bound  to  assist  a  person  in  any  other  way 
prevented  from  safely  alighting  without  as- 
sistance, if  the  person  is  sick  or  aged  or  in- 
firm, or  in  any  peculiar  circumstances  which 
are  apparent  to  the  railroad  company  or 
comes  to  the  knowledge  of  the  railroad  com- 
pany, which  renders  a  greater  degree  of 
care  necessary,  why  the  railroad  company  is 
bound  to  afford  that  additional  assistance, 
and  exercise  that  additional  degree  of  care 
if  such  appearances  are  obvious.  As  a  mat- 
ter of  course,  the  railroad  company  is  not 
bound  to  exercise  that  same  degree  of  care  in 
the  case  of  an  ordinary  person  alighting' from 
its  train."  We  do  not  discern  in  this  lan-^ 
guage  anything  more  than  a  fair  statement 
of  the  law  as  to  the  duties  of  a  carrier  to 
passengers  on  Its  train. 

The  courts  seemed  at  one  time  inclined 
against  holding  a  carrier  bound  to  aid  in  tlie 
alighting  even  of  a  passenger  manifestly  dis- 
abled from  sickness  or  infirmity;  the  view 
being  that  such  a  passenger  in  undertaking 
a  Journey  should  provide  for  his  own  assist- 
ance. But  it  is  now  generally  held  that  the 
carrier  is  bound  to  render  reasonable  assist- 
ance to  a  passenger  whose  inability  to  take 
care  of  himself  has  been  made  known  to  the 
carrier.  SImms  v.  Railway  Co.,  27  S.  C 
268,  3  S.  B.  301;  Doolittle  v.  Raifway  Co.,  62 
S.  C.  130,  40  S.  E.  133 ;  Madden  v.  Railway 
Co.,  41  S.  C.  440,  19  S.  B.  951,  20  S.  E.  65. 

No  doubt  Justice  requires  the  exercise  of 
great  caution  on  the  part  of  the  Judges  in 
stating  this  principle  of  law,  and  on  the  part 
of  the  Juries  in  applying  it,  especially  when 
negligence  is  charged  against  the  carrier  for 
failing  to  assist  a  passenger  incumbered  with 
parcels.  As  a  general  rule,  it  is  not  the  duty 
of  the  carrier  to  provide  servants  to  carry 
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hand  jparcels.  Ck>Qsiderliig  the  iramber  of 
passengers  usnally  on  a  car  and  tbe  nnrea« 
Bonable  burden  it  would  be  on  the  railroad 
to  employ  attendants  enough  to  assist  aJl  of 
them,  as  a  general  rule,  passengers  ought  not 
to  incumber  themselves  with  parcels  they  are 
not  able  to  carry  with  safety.  But  th^re  are 
exceptions  to  these  rules  which  the  carrier 
must  recognize  when  brought  to  his  notice, 
especially  where  assistance  is  asked,  In  form 
of  the  aged  or  maimed  or  sick,  or  children, 
or  adult  persons  trayellng  with  small  chil- 
dren who  may  be  unable  to  carry  the  parcels 
usually  allowed  to  the  passenger  as  reason* 
ably  necessary.  The  charge  of  the  circuit 
judge  did  not  impose  any  greater  burden  on 
the  carrier  than  the  duty  to  take  notice  of 
such  exceptions. 

4.  The  fourth  exception  relates  to  the  fol- 
lowing  Instruction :  **Well,  now,  the  plaintiff 
claims  not  only  damages  to  compensate  her 
for  loss  or  injury,  but  also  claims  punitive 
damages.  She  claims  the  railroad  was  wan- 
ton and  willful  in  its  negligence,  and  there- 
fore it  ought  to  be  punished  by  the  awarding 
of  damages,  besides  any  damages  which  may 
be  awarded  for  her  actual  injuries  or  loss. 
That's  what  is  meant  by  punitive  or,  vindic- 
tive damages,  damages  to  punish  a  wrong- 
doer. In  this  case  the  plaintiff  claims  the 
railroad  company  was  a  wrongdoer,  and 
ought  to  be  punished  because  it  injured  her 
willfully  and  wantonly;  that  is,  it  intention- 
ally injured  her,  and  that  it  Injured  her  care- 
lessly, didn't  cate  whether  she  suffered  in- 
jury or  not  That  is  what  is  meant  by  will- 
fulness. If  you  find  that  the  railroad  com- 
pany did  injure  plaintiff  and  was  either  will- 
ful or  wanton,  and  willed  to  do  her  injury, 
an  intentional  injury,  that  makes  a  case 
where  the  railroad  company  ought  to  be  visit- 
ed with  such  punishment  as  will  prevent  it 
from  being  willful  or  careless,  or  wantonly 
injuring  a  passenger  or  any  other  person  in 
the  future."  The  defendant  submits  this 
charge  was  erroneous,  in  that  (1)  **there  is 
no  evidence  in  the  case  to  warrant  the  sub- 
mission to  the  Jury  of  the  question  of  puni- 
tive damages'* ;  (2)  by  this  charge  his  honor 
made  the  terms  "willful"  and  ''careless"  syn* 
onymous,  and  instructed  the  Jury  that  a  ver- 
dict for  punitive  damages  could  be  given  if 
the  defendant  "either  willfully,  intentionally, 
or  carelessly  injured  the  plaintiff."  The  use 
of  the  word  "carelessly"  in  stating  the  basis 
of  punitive  damages  was  not  fortunate,  as  it 
is  more  nearly  synonymous  with  "negligent- 
ly" or  "Inadvertently,"  than  with  "willfully" 
or  "wantonly."  But,  taking  all  that  was 
said  on  the  subject  together,  the  Jury  could 
not  have  failed  to  understand  punitive  dam- 
ages could  be  recovered  only  for  willful  or 
"wanton  misconduct. 

The  sworn  statement  of  the  plaintiff  that, 
when  she  f^l,  the  conductor  made  no  effort 
to  aid  .her,  and  laughed  at  her,  is  some  evi- 
dence of  wanton  misconduct  The  court  can- 
not interfere  with  the  right  of  the  Jury  to 


pass  on  the  credibility  of  the  testimony.  But, 
in  addition  to  this,  there  was  no  motion  for 
nonsuit  as  to  punitive  damages,  nor  request 
to  charge  that  there  was  no  evidence  upon 
which  punitive  damages  could  be  recovered. 
Jennings  v.  Edgefield  Mfg.  €k>.,  72  S.  O.  411, 
62  S.  B.  118. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  aflSrmed. 

as  s.  c.  20) 

FliBMING  et  al.  v.  BYRD  et  al. 

(Supreme  Court  of  South  Carolina.    Aug.  20, 
1907.) 

1.  ATTACHiasNT— Motion  to  Dissolvb. 

Where  a  motion  is  made  to  dissolve  an  at- 
tachment because  the  cause  of  action  alleged  in 
the  complaint  is  not  the  same  as  that  set  forth 
in  the  affidavit,  the  complaint  may  be  considered 
with  the  affidavit,  though  not  verified  or  made  a 
part  thereof. 

2.  Sams— AFTinAViT. 

An  affidavit  setting  forth  that  plaintiff  has 
sustained  damages  to  an  extent  named  because 
of  breach  by  defendant  of  a  certain  contract, 
and  that  defendant  is  a  nonresident,  shows  plain- 
tiff entitled  to  a  writ  of  attachment,  under  Code 
Civ.  Proc  1902,  §  24S,  where  the  complaint 
states  a  cause  of  action  for  breach  of  contract 
as  set  forth  in  the  affidavit,  though  the  facts 
are  mixed  up  with  allegations  appropriate  to 
a  different  cause  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Attachment,  §  S40.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;    Watts,  Judge. 

Action  by  Jane  Fleming  and  Mollie  Miller 
against  T.  M.  Byrd  and  others.  From  an 
order  dissolving  an  attachment,  plaintiffs 
appeal.    Reversed. 

J.  J.  McSwaln,  for  appellants.  Haynes- 
worth,  Patterson  &  Blythe,  for  respondents. 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  setting  aside  an  attachment  On  the 
9th  of  June,  1906,  the  plaintiff  filed  the  fol- 
lowing affidavit  with  the  clerk  of  the  court, 
on  which  an  attachment  was  issued  and  levi- 
ed upon  certain  real  property,  belonging  to 
the  defendant,  T.  M.  Byrd,  in  Greenville 
county :  "Personally  comes  Sarah  Jane  Flem- 
ing, who  upon  oath  says  that  she  is  the 
plaintiff  in  this  action,  and  that  a  cause  of 
action  exists  in  her  favor  against  the  de- 
fendant, T.  M.  Byrd,  on  account  of  breach 
of  contract  made  by  said  T.  M.  Byrd  with 
plaintiff  and  her  deceased  husband,  L.  H. 
Fleming,  to  the  effect  that  said  T.  M.  Byrd 
would  support  and  care  for  plaintiff  and  her 
husband,  so  long  as  both  should  live,  upon 
a  certain  tract  of  land  in  Spartanburg,  which 
was  conveyed  by  deed  to  said  T.  M.  Byrd 
upon  consideration  of  said  agreement,  and 
said  T.  M.  Byrd  has  breached  and  failed  to 
comply  with  said  agreement,  and  has  sold 
said  tract  of  land  to  Garvin  McMakin,  and 
has  himself  removed  from  the  state  and  is 
now  a  resident  of  Gainesville,  Ga.,  and  is  not 
a  resident  of  South  Carolina,  and  the  dam- 
ages sustained  by  plaintiff  under  and  by  vir- 
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tue  of  said  breach  Is  $1,000,  and  ttiat  said 
T.  M.  Byrd  has  real  estate  in  Greenville  city, 
said  connty  and  state,  which  plaintiff  is 
informed  and  believes  that  said  T.  M.  Byrd 
is  undertaicing  to  sell  and  dispose  of,  and  the 
same  is  subject  to  attachment  and  levy  at 
Instance  of  plaintiff.  •  •  •"  The  defend- 
ant made  a  motion  to  dissolve  the  attach- 
ment on  the  grounds  that  it  was  irregularly 
Issued,  "in  that  this  action  is  not  one  where- 
in attachment  may  ^ssue  under  the  provisions 
of  the  Code,  and  in  that  this  section  is  not 
for  the  recovery  of  damages,  as  stated  in  the 
affidavit  upon  which  said  attachment  is 
founded,  and  the  affidavit  is  Insufficient" 
On  hearing  the  motion  his  honor,  the  cir-, 
cult  judge,  granted  the  following  order: 
'This  was  a  motion  to  dissolve  the  attach- 
ment herein  on  the  ground  that  it  was  ir- 
regularly issued,  in  that  the  Code  does  not 
authorize  the  issue  of  attactunent  In  actions 
of  this  character.  In  my  opinion  the  point  is 
well  taken.  It  is  therefore  ordered  that  the 
attachment  be,  and  is  hereby,  vacated."  The 
plaintiff  appealed,  and  the  exceptions,  in 
different  form,  assign  error  in  the  said  ruling. 

Section  248  of  the  Code  of  Civil  Procedure 
of  1902  provides  that  in  any  action  arising 
for  the  recovery  of  money  against  a  defend- 
ant who  is  not  a  resident  of  this  state  the 
plaintiff  at  the  time  of  issuing  the  summons, 
or  any  time  afterwards,  may  have  the  prop- 
erty of  such  defendant  attached,  etc  By  ref- 
erence to  the  affidavit,  it  will  be  seen  that  it 
sets  forth  the  fact  that  she  is  the  plaintiff  in 
an  action  against  the  defendant  for  breach 
of  a  certain  contract,  by  which  she  sustained 
damage  to  the  extent  of  $1,000,  and  the  fact 
that  the  defendant  is  not  a  resident  of  this 
state.  These  facts,  standing  alone,  would 
show  that  the  plaintiff  was  entitled  to  the 
writ  of  attachment  The  appellant's  at- 
torneys, however,  contend  that  the  affidavit 
should  be  read  In  connection  with  the  com- 
plaint, when  it  will  be  seen  that  the  at- 
tachment was  Irregularly  issued.  The  com- 
plaint was  not  verified,  and  was  not  made 
part  of  the  affidavit  It  is  true  that  when 
the  motion  to  dissolve  an  attachment  is  on 
the  ground  that  the  affidavit  is  not  sufficient 
to  sustain  an  attachment,  the  plaintiff  can- 
not supplement  the  defective  affidavit  by 
facts  stated  in  the  complaint  unless  It  is 
verified  and  made  a  part  of  the  affidavit 
Addison  v.  Sujette,  GO  S.  G.  102,  28  S.  E. 
048;  Chltty  v.  Railroad,  02  S.  C.  526,  40 
S.  B.  944. 

But  a  different  question  is  presented  when 
the  motion  to  dissolve  is  on  the  ground  that 
the  cause  of  action  set  forth  in  the  affidavit 
Is  not  the  cause  of  action  alleged  in  the 
complaint.  The  former  is  an  attack  upon  the 
regularity  of  the  attachment  proceedings,  and 
must  be  tested  by  the  papers  before  the  clerk 
when  he  issues  the  writ  The  latter  is  an 
attack  upon  the  truth  of  the  affidavit,  and  is 
therefore  a  motion  to  dissolve  on  the  ground 
that  it  was  Improvidently  issued,  in  which 


case  the  defendant  may  rely  upon  tb^  com- 
plaint for  the  purpose  of  showing  that  the 
cause  of  action  stated  in  the  affidavit  is  not 
the  true  one.  As  an  attachment  is  only  in- 
cidental to  and  in  aid  of  the  action  set  out 
in  the  complaint  K  would  be  an  anomaly 
to  sustain  an  attachment  based  upon  a  cause 
of  action  wholly  distinct  from  that  stated  in 
the  complaint  His  honor,  the  circuit  judge, 
therefore  properly  considered  the  complaint 
in  determining  the  motion.  An  examination 
of  the  complaint,  however,  will  show  that  it 
states  facts  which,  by  a  literal  construction, 
will  support  a  cause  of  action  for  damages 
for  breach  of  contract  as  set  forth  in  the 
affidavit,  although  such  facts  are  mixed  up 
with  other  allegations  appropriate  to  a  dif- 
ferent cause  of  action.  Such  defects  may 
be  cured  by  a  motion  to  amend. 

It  Is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  reversed. 


(78  8.  C.  120) 

SMITH  V.  BLLISON  fk  ox. 

(Supreme  Court  of  South  Carolina.    Sent.  lOl 
1907.) 

1.  JuDOicBNT— Revival— I4KITATION8. 

Under  Code  Civ.  Proc  1002,  i  300.  provid- 
ing that  a  final  judgment  may  be  revived  within 
10  years  from  the  original  entry,  a  sommons  to 
show  cause  served  after  10  years  is  too  late. 

2.  Sams— Retttbn  to  Sxjioconb. 

A  return  to  a  summons  in  an  action  to  re- 
vive a  judgment  that  the  time  within  wbidi 
the  judgment  could  have  been  revived  has  long 
since  expired  Is  a  saffident  plea  of  the  statutory 
bar. 
Gaty,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Pickens  County ;  Gary,  Judge. 

Summons  by  John  A.  Smith,  executor  of  H. 
Glenn  Smith,  against  James  M.  BUison  and 
Martha  J.  Ellison,  to  revive  and  execute  a 
judgment  From  an  order  reviving  tha 
same,  defendants  appeaL    Reversed. 

Blythe  &  Blythe,  for  appellants.  Julius  & 
Boggs,  for  reiq;x>nde]it 

POPB,  C.  J.  This  was  a  summons  issued 
on  December  23,  1906,  by  the  plaintiff,  Jolm 
A.  Smith,  executor  of  H.  Glenn  Smith,  to  the 
defendants,  James  M.  Ellison  and  Martlia 
J.  Ellison,  requiring  them  to  show  cause, 
if  any  they  could,  why  a  Judgm^it  entered 
up  against  them  on  the  27th  day  of  Sep- 
tember, 1890,  should  not  be  revived.  The  re- 
turn and  answer  of  the  defendants  denies 
that  any  judgment  was  ever  lawfully  entered 
against  them,  and  alleges  that,  if  it  has,  as 
is  alleged  in  the  summons,  the  time  within 
which  the  same  could  have  been  revived  has 
long  since  expired.  Judge  Ernest  Gary,  in  an 
order  of  March  5,  1907,  ordered  the  judgment 
revived.    Defendants  appeal. 

Section  909  of  the  Code  of  dvll  Procedure 
of  1902  provides:  "A  final  judgment  may  be 
revived  at  any  time  within  the  period  of 
ten  years  from  date  of  original  entry  thereor 
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by  the  service  of  a  fummons  upon  the  Judg- 
ment debtor  •  •  ♦  to  show  cause,  If  any 
he  may  have,  why  such  judgment  should  not 
be  revived;  and  if  no  good  cause  be  shown 
to  the  contrary,  it  shall  be  decreed  that  such 
judgment  is  revived."  The  meaning  of  the 
term,  ''date  of  the  original  entry/'  is  too  plain 
to  require  a  consideration  of  Its  meaning. 
A  period  of  10  years  following  can  mean 
nothing  but  the  succeeding  10  years  following 
the  original  entry.  The  words  of  the  stat- 
ute are  plain  that  a  summons,  to  revive,  must 
be  issued  within  this  period;  otherwise  the 
privilege  of  renewal  will  be  denied.  The 
revival  thus  obtained  will  give  life  to  the 
judgment  for  10  years  following  the  10-year 
period  from  the  date  of  the  original  entry 
of  the  judgment,  thus  making  a  period  of  20 
years,  the  entire  time  a  judgment  is  allowed 
to  constitute  a  Men  on  property.  This  stat- 
ute is  then  one  of  limitation,  and  according 
to  well-settled  authority  must  be  pleaded. 
This  is  the  ground  on  which  the  respondent 
se^s  to  have  the  judgment  sustained.  He 
would  show  that  appellants  have  not  prop- 
erly pleaded  the  statute.  This  contention, 
however,  we  cannot  sustain.  The  plaintiff, 
in  his  summons,  stated  the  fact  that  the  Judg- 
ment was  entered  In  September,  1890.  The 
revival  proceedings  were  not  begun  until  De- 
cember, 1006.  The  defendants  denied  the 
judgment,  but  contended  that  should  the 
Judgment  be  held  valid,  as  it  alleged  in  the 
summons,  that  then,  according  to  the  face 
of  the  summons  itself  and  the  facts  set  forth 
thereon,  the  revival  was  barred  by  the  stat- 
ute. The  facts  of  the  case  are  really  in 
issue,  thus  distinguishing  this  case  from  those 
relied  upon  by  the  respondent  where  the  de- 
fendant claimed  the  benefit  of  the  statute 
without  stating  any  grounds  upon  which  to 
base  his  claim.  In  this  view,  we  think  the 
pleadings  are  sufficient. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed. 

GARY,  A.  J.  (dissenting).  This  is  a  pro- 
ceeding to  renew  a  judgment  by  summons 
commenced  on  the  22d  of  December,  1906,  in 
which  it  is  recited  that  the  original  judgment 
was  recovered  against  the  defendant  on  the 
17th  of  September,  1890.  The  defendants 
made  return  to  the  summons,  and  showed 
cause  as  follows  why  the  Judgment  should 
not  be  renewed:  "(1)  They  deny  that  any 
judgment  was  ever  lawfully  entered  against 
them.  (2)  That  if  any  Judgment  has  ever 
been  rendered  a^lnst  them,  as  alleged  in 
said  summons,  the  time  within  which  the 
same  could  be  renewed  has  long  since  ex- 
pired." His  honor,  the  circuit  judge,  upon 
hearing  the  issues,  filed  an  order  that  the 
judgment  be  renewed,  and  that  the  plaintiff 
have  leave  to  issue  execution  thereon,  from 
which  order  the  defendants  appealed. 

Section  d09  of  the  Code  of  Civil  Procedure 
for  1902  contains  the  following  provisions: 


*'(1)  A  final  Judgment  recovered  In  any  court 
of  record  in  this  state,  subsequent  to  the 
25th  day  of  November,  A.  D.  1873,  shall  con- 
stitute a  lien  upon  the  real  estate  of  the  Judg- 
ment debtor,  in  the  county  where  the  same 
Is  entered,  fbr  a  period  of  ten  years  from  the 
date  of  entry  thereof.  •  •  •  (2)  A  final 
Judgment  may  be  revived  at  any  time,  with- 
in the  period  of  ten  years  from  the  date  of 
the  original  entry  thereof,  by  the  service 
of  a  summons  upon  the  judgment  debtor, 
as  provided  by  law  ♦  •  •  to  show  cause, 
if  any  he  may  have,  why  such  judgment 
should  not  be  revived ;  and  if  no  good  cause 
be  shown  to  the  contrary,  it  shall  be  decreed 
that  such  Judgment  is  revived;  and  such 
Judgment  shall  thereupon  constitute  a  lien 
upon  the  real  estate  of  the  Judgment  -debtor, 
then  owned  or  hereafter  to  be  acquired  by 
him,  in  the  county  where  the  Judgment  is 
entered,  for  a  period  of  ten  years  from  the 
entry  of  such  decree;  but  such  lien  shall  not 
revert  to  the  date  of  the  original  entry  of 
such  judgment"  Section  811  of  the  Code  is 
as  follows:  "Nothing  in  the  two  preceding 
sections  shall  be  construed  to  prevent  an  ac- 
tion upon  a  judgment,  after  the  lapse  of 
twenty  years  from  the  date  of  the  original 
entry  thereon,  in  case  it  shall  be  established 
by  competent  and  sufficient  evidence  that  said 
judgment,  or  some  part  thereof,  remains  un- 
satisfied and  due.  •  ♦  • "  These  sections 
must  be  construed  together.  The  words,  "but 
such  lien  shall  not  revert  back  to  the  original 
entry  of  such  Judgment,*'  clearly  show  that 
section  809  of  the  Code  contemplates  pro- 
ceedings to  renew  the  judgment,  even  after 
the  expiration  of  10  years  from  the  original 
entry  thereof;  for  otherwise  they  would  be 
meaningless.  The  fact,  too,  that  nothing  con- 
tained in  section  311  was  Intended  to  prevent 
an  action  upon  the  Judgment,  even  after  the 
lapse  of  20  years  from  the  date  of  original 
entry,  in  case  it  was  established  that  the 
Judgment  or  some  part  thereof,  remains  un- 
satisfied, shows  that  section  311  contemplated 
such  proceedings  on  the  part  of  the  Judgment 
creditor  as  were  necessary  to  protect  his 
rights  before  the  lapse  of  20  years  from  the 
date  of  the  original  entry,  otherwise  we 
would  have  the  anomalous  situation  of  a 
statute  affording  relief  to  the  Judgment 
creditor  after  a  certain  time  which  it  would 
not  accord  to  him  prior  to  that  period.  The 
proceedings  for  the  renewal  of  a  judgment  are 
in  the  nature  of  an  action.  Adams  v.  Rich- 
ardson, 32  S.  C.  139,  10  S.  B.  931;  Gregory 
V.  Perry,  71  S.  C.  246,  50  8.  B.  787;  Brantley 
V.  Blttle,  72  S.  a  179,  51  S.  B.  561.  Further^ 
more,  the  defendants  did  not  interpose  any 
objection  to  the  form  of  the  proceeding  by 
which  the  plaintiff  sought  to  have  the  que»> 
tion  determined  whether  the  judgment  or 
any  part  thereof  remained  unsatisfied.  The 
cases  of  Anderson  v.  Baughman,  69  8.  C.  89, 
48  S.  B.  88,  Gregory  v.  Perry,  supra,  and 
Brantley  v.  Blttle,  supra.  Indicate  that  the 
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judgment  may  be  renewed  at  any  time,  within 
20  years  from  the  date  of  original  entiy. 
For  these  reasonSi  I  dissent 


<78  S.  C.  115) 

ROBERTS  T.  HERRON  et  at 

(Supreme  Court  of  South  Carolina.    Sept  10, 

1907.) 

1.  WHXS— CONSTBUCnON  —  Vestto    Rsmaxn- 
DBB8. 

Testator  devised  to  his  wife  certain  pieces 
of  property,  to  hold  until  his  two  children  be- 
came of  age,  then  to  be  divided  **in  equal  shares 
between  my  wife  and  mv  two  children  al>ove 
named,  and  to  share  and  share  alike."  Beld, 
that  the  children  took  vested  remainders,  and, 
on  their  deaths  before  attaining  majority,  their 
interests  passed  to  their  heirs  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49.  Wills,  §  1467.1 

2.  PAB'nTION--WHBN    RiOHT    ACCRUES. 

Where  testator  gave  to  his  wife  certain 
property,  to  hold  until  his  children  became  of 
age,  and  then  to  be  divided,  and  the  children 
died  before  attaining  majority,  the  wife,  when 
the  children  would  have  attained  their  majority, 
Is  entitled  to  partition. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Watts,  Judge. 

Action  by  Catherine  Roberts,  in  her  own 
right,  and  as  administratrix,  against  Mary 
Ella  Herron  and  another,  executors  of  Wil- 
liam A.  Herron.  Decree  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Jno.  B.  Edwards,  for  appellants.  Bnist  ft 
Buist,  for  reiqx>ndent 

GARY,  A.  J.  This  is  an  action  for  parti- 
tion, and  involves  the  construction  of  a  will. 

William  A.  Herron  died  on  the  3d  of  No- 
vember, 1893,  leaving  of  force  his  last  will 
and  testament,  which  contained  the  following 
clauses :  "Ist  I  give,  devise  and  bequeath  to 
my  wife,  Mary  Ella  Herron,  the  following 
pieces  of  property,  to  wit:  House  and  lot. 
No.  84,  north  side  of  Morris  street ;  bouse  and 
lot.  No.  82,  north  side  of  Morris  street ;  house 
and  lot  No.  80,  north  side  of  Morris  street; 
houses  and  lots,  Nos.  1'  and  2,  De  Reefs 
Court.  To  have  and  to  hold  the  same  until 
my  two  children,  Mary  and  William,  shall  be- 
come of  age,  then  to  be  divided  in  equal 
shares  between  my  wife  and  my  two  chil- 
dren named  above,  and  to  share  and  share 
alike.  •  •  •  3d.  House  and  lot  No.  80 
Morris  street,  now  occupied  by  Mrs.  Vander- 
host  I  desire  her  to  remain  during  her  life- 
time, and  after  her  death  then  to  revert  to 
my  wife,  Mary  Ella  Herron,  and  to  my  two 
children,  Mary  and  William."  The  facts  are 
thus  stated  in  the  report  of  the  master: 
••That  the  said  William  A.  Herron  left  surviv- 
ing him,  as  his  only  heirs  at  law  and  dis- 
tributees, his  widow,  the  defendant  Mary 
Ella  Herron,  who  was  his  second  wife,  and 
his  two  children,  Mary  Cmm  Herron  and 
William  Herron,  whose  mother,  Almona  Isa- 
bel Herron,  who  was  the  daughter  of  the 
plaintiff  herein*  was  the  first  wife  of  the 


said  William  A.  Herron.  ICary  Cnun  Her- 
ron died  intestate,  unmarried,  under  age,  and 
without  issue,  on  or  about  the  1st  day  of  Feb- 
ruary, 1901,  leaving  as  her  only  heir  at  law 
and  distributee  her  brother,  the  said  William 
Herron.  On  the  22d  day  of  October.  1904, 
the  plaintiff,  Catherine  E.  Roberts,  who  was 
the  grandmother  of  Mary  Cmm  Herron  and 
William  Herron,  was  duly  appointed  adminis- 
tratrix of  the  estate  of  Mary  Crum  Herron 
by  the  Judge  of  probate  for  Charleston  coun- 
ty, and  took  upon  herself  the  burthen  of  the 
administration  of  the  said  estate.  William 
Herron  died  intestate,  unmarried,  under  age, 
and  without  issue,  on  or  about  the  18th  day 
of  June,  1904,  leaving  as  his  only  heir  at  law 
and  distributee  his  grandmother,  the  plain- 
tiff Catherine  E.  Roberts.  On  the  22d  day  of 
October,  1904,  the  said  Catherine  E.  Roberts 
was  duly  appointed  administratrix  of  the 
estate  of  William  Herron,  deceased,  by  the 
probate  judge  for  Charleston  county,  and  took 
upon  herself  the  burthen  of  the  administra- 
tion of  the  said  estate."  The  master  ruled 
that  the  children  of  the  testator^— Mary  Crum 
Herron  and  William  Herron—- took  vested  re- 
mainders under  the  will,  and  bis  report  was 
confirmed  in  all  respects  by  his  honor,  the 
circuit  judge. 

There  are  several  exceptions,  but  they  are 
all  dependent  upon  the  determination  of  the 
question  presented  by  the  first  exception, 
which  is  as  follows :  "Because  the  said  master 
erred  in  finding  and  reporting  that  'the  two 
children  of  the  testator,  Mary  Crum  Herron 
and  William  Herron,  took  vested  remainders 
in  the  fee  in  the  premises  named,  which  upon 
their  deaths  passed  to  their  distributees  or 
legatees/  when  he  should  have  found  and  re- 
ported that  the  said  children  took  no  estate 
in  said  premises  since  they  failed  to  reach 
their  majority,  which  was  the  contingency, 
upon  which  they  were  to  take ;  and  his  hon- 
or, the  presiding  judge,  erred  in  not  so  hold- 
ing." The  rule  for  determining  whether  re- 
mainders are  vested  or  contingent  is  thus 
stated  in  the  case  of  Faber  ▼.  Police,  10  S. 
C.  376,  387:  "According  to  the  elementary 
writers,  a  vested  remainder  is  one  which  Is 
limited  to  an  ascertained  person  In  being, 
whose  right  to  the  estate  is  fixed  and  certain, 
and  does  not  depend  upon  the  happening  of 
any  future  event,  but  whose  enjoyment  in 
possession  is  postponed  to  some  future  time. 
A  contingent  remainder,  on  the  other  hand, 
is  one  which  is  limited  to  a  perscm  not  in 
being  or  not  ascertained ;  or,  if  limited  to  an 
ascertained  person,  it  is  so  limited  that  his 
right  to  the  estate  depends  upon  some  contin- 
gency in  the  future.  So  that  the  most  mark- 
ed distinction  between  the  two  kinds  of  re- 
mainders is  that  in  the  one  case  the  rii^t  to 
the  estate  is  fixed  and  certain,  though  the 
the  right  to  the  possession  is  deferred  to 
some  future  period;  while  in  the  other  the 
right  to  the  estate,  as  well  as  the  right  to 
the  possession  of  such  estate^  la  not  only 
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deferred  to  a  future  period,  but  Is  dependent 
upon  the  happening  of  some  future  contin- 
geucy.  As  it  has  been  well  expressed,  'it  It 
not  the  uncertainty  of  the  estate  in  the  fu- 
ture, but  the  uncertainty  of  the  right  to  such 
enjoyment,  which  marks  the  difference  be- 
tween a  contingent  and  a  vested  remainder/  " 
Our  construction  of  the  will  is  that  the  tea* 
tator  had  in  view  two  objects:  (1)  It  was 
his  intention  that  the  land  in  dispute  should 
be  divided,  share  and  share  alike,  between 
his  widow  and  his  two  children ;  and  (2)  that 
the  widow  should  have  the  right  to  the  pos- 
session of  the  land  until  the  children  attain- 
ed their  majority,  at  which  time  the  division 
was  to  take  place. 

The  appellant's  attorney  in  his  argument 
says :  "The  testator  did  not  contemplate  the 
death  of  his  two  children,  before  they  reach- 
ed their  majority,  and  therefore  made  no  pro- 
vision for  such  an  event,  and  the  court  can- 
not undertake  to  supply  such  an  omission." 
This  is  correct,  but  we  are  unable  to  discover 
«  In  the  will  a  single  expression  which  tends 
to  show  that  the  right  of  the  children  to  the 
estate  was  uncertain,  but  that  the  uncertain- 
ty related  to  the  time  the  widow  was  allowed 
to  hold  possession  of  all  the  land  before  the 
division  could  take  place.  As  the  widow, 
under  the  terms  of  the  will,  was  only  entitled 
to  one-third  of  the  land,  and  the  possession  of 
all  until  the  children  became  21  years  of  age, 
and  as  the  time  has  expired  within  which 
the  children  would  have  attained  their  ma- 
jority, we  fail  to  see  by  what  right  she  can 
claim  to  be  the  owner  of  all  the  land.  We 
recognize  the  principle  announced  in  all  the 
authorities  relied  upon  by  the  appellant's  at- 
torney, that  when  the  right  of  a  devisee  is 
dependent  upon  the  contingency  of  his  living 
until  he  becomes  21  years  of  age,  and  he  dies 
before  that  time,  his  contingent  interest  is 
defeated,  and  cannot  be  transmitted  to  his 
representatives.  But,  as  we  have  said,  this 
case  does  not  fall  within  that  principle.  Cole 
et  al.  V.  Creyon,  1  Hill's  Oh.  320,  26  Am.  Dec. 
208;  Bankhead,  Adm'r,  v.  Carlisle,  Adm'r,  1 
Hlirs  Ch.  358;  Bently  v.  Long,  1  Strob.  Eq. 
44,  47  Am.  Dec.  S28. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(78  s.  c.  78) 
EDGEFIELD  MFG.  CO.  v.  MABYLAND 
CASUALTY  CO. 

(Supreme  Court  of  South  Caroluuu    Aug.  81. 
1907.) 

L  BviOBNOB— Bkst  and  Secondabt. 

In  an  action  on  an  indemnity  policy  of  fai- 
sorance,  where  plaintiff  ehowed  that  it  had 
been  insured  In  defendant  company  for  several, 
years,  taking  a  renewal  policy  at  the  expiration 
of  each  term  of  insurance,  and  proved  tnat  aft 
er  a  thorough  search  among  its  papers  the  poli- 
cv  could  not  be  found,  and  offered  in  evidence 
the  policy  of  the  preceding  year  as  a  copy,  ex- 
cept as  to  dates,  such  copy  was  admissible, 
though  no  search   had   been  made  among   the 


private  papers  of  the  officers  of  plaintiff  corpora- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  20,  Evidence,  §§  605-^.] 

2.  IlfSUBANCB  —  INDBMNITT     POLIOT  —  COH- 
STBUCnON. 

Where  an  indemnity  policy  provided  that 
no  action  should  lie  against  the  insurance  com- 
pany as  to  anjT  loss  under  the  policy,  unless 
brought  bT  the  insured  to  reimburse  himself  for 
loss  actually  sustained  and  paid  in  satisfaction 
of  a  judgment  within  60  days  from  its  date, 
payment  must  be  made  of  any  judgment  in 
favor  of  an  emplovd  for  personal  injuries  with- 
in^ 00  days  from  the  date  of  the  judgment, 

3.  Samb— NoTXCB  OF  AooiDBWT— AonoN— No- 
TIOl^— Waxvkb. 

In  an  action  against  an  indemnity  oom- 
pany,  the  policy  stipulated  that  the  insured 
should  give  immediate  notice  of  the  accident, 
and,  if  any  suit  is  brought  against  the  Insured, 
he  shall  unmediately  forward  to  the  company 
any  summons  or  other  process  as  soon  as  served 
on  him,  and  the  company  will  defend  against 
such  proceeding,  unless  it  shall  elect  to  pay  the 
indemnity  provided  for.  The  indemnity  com- 
pany participated  in  a  defense  after  notice  that 
all  questions  as  to  the  failure  of  the  insured 
to  give  prompt  notice  of  the  injury  sued  for 
were  reserved.  Held  to  show  no  waiver  of  this 
requirement  of  the  policy. 

4.  Depositions— ADMissiBiLmr. 

Testimony  de  bene  esse  taken  in  typewrit- 
ing is  good  without  a  certificate  of  notary  that 
it  was  written  by  the  witness  or  read  over  to 
him. 

5.  IHSUBANCB— IWDEMKITT  POUCT— NOTICE  OF 
ACOIOENT— EXOUBB  ]t)B  DELAT. 

An  indemnity  policy  stipulated  that  notice 
of  an  injury  to  an  employ^  of  the  insured  should 
foe    immediately   given,    and    any   summons   of 

Srocess  served  on  the  insured  shall  bf  imme- 
iately  sent  to  the  company.  The  evidence 
showed  that  the  vice  presiaent  in  charge  of  the 
mill  was  in  ill  health  when  the  accident  hap- 

Sened  to  an  employ^,  and  shortly  thereafter 
led ;  that  a  month  later  a  temporary  successor 
learned  for  the  first  time  of  the  casualty  in- 
surance, and  immediately  gave  the  company  no- 
tice, and  offered  to  send  the  summons  served 
against  the  company  on  behalf  of  the  injured 
employ^.  The  vice  president  and  most  of  the 
people  in  the  office  nad  been  sick  with  small- 
pox, and  the  office  closed  therefor  and  quaran- 
tined. Held  sufficient  to  justify  a  jury  in  find- 
ing that  the  delay  in  giving  notice  under  the 
policy  was  excusable. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County ;  Memmlnger,  Judge. 

Action  by  the  Edgefield  Manufacturing 
Company  against  the  Maryland  Casualty 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afilnned. 

Mordecai  &  Oadsden  and  B.  H.  Folk,  for 
appellant.  Tompkins  &  Wells  and  N.  G. 
Evans,  for  respondent 


WOODS,  J.  The  Edgefield  Manufacturing 
Company  obtained  a  policy  of  insurance  for 
13,500  in  the  Maryland  Casualty  Company  to 
protect  it  against  claims  for  accidents  to  its 
employ^.  In  the  case  of  Jennings  v.  Edge- 
field Manufacturing  Company,  72  8.  C  411, 
52  S.  E.  113,  the  plaintiff  recovered  a  Judg- 
ment of  13,500  for  personal  injuries.  After 
payment  of  the  judgment,  Edgefield  Manu- 
facturing Company  brought  this  actlOB  on  the 
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iiuninince  policy  to  recoyer  11,600;  the  In* 
surance  being  limited  to  that  amount  for  the 
death  or  injury  of  any  one  person.  The  plaintifiT 
recovered  judgment  for  the  amount  claimed, 
and  the  defendant  appeals.  The  plaintiff  had 
been  insured  in  the  defendant  company  for 
several  years,  taking  a  new  or  renewal  pol* 
icy  at  the  expiration  of  each  term  of  insure 
ance.  At  the  trial,  after  proving  that  a  thor- 
ough search  had  been  made  through  the  com-, 
pany's  papers  for  the  policy  without  finding 
it,  the  plaintiff  offered  in  evidence  as  a  copy, 
exc^t  as  to  dates,  the  policy  issued  for  the 
preceding  year.  The  defendant  contends  this 
pa^r  should  have  been  excluded  for  lack  of 
evidence  that  a  search  had  been  made  among 
the  private  papers  of  those  who  were  offi- 
cers of  the  company  when  the  policy  was  in 
force,  and  for  lack  of  sufficient  evidence  of 
the  terms  of  the  old  policy  being  the  same  as 
the  new. 

1.  The  law  requires  search  In  the  place 
where  the  paper  is  presumed  to  be.  Cul- 
pepper V.  Wheeler,  2  McMul.  68;  Norris  v. 
Clinkscales,  47  S.  a  488,  25  S.  E.  797.  Ac^ 
cording  to  the  proof  here,  the  Insurance  poli- 
cies were  kept  in  the  vault  of  the  plaintiff 
company,  and  there  is  no  presumption  that 
they  were  taken  out  and  placed  among  the 
private  papers  of  its  retiring  officers.  There 
was  ample  evidence  from  defendant's  own 
agent  of  the  policy  Introduced  being  identical 
in  term§  with  that  sued  on.  It  is  evident 
the  old  policy  was  properly  admitted.  It  is 
equally  evident  its  exclusion  would  have  been 
far  from  aiding  the  defense.  The  complaint 
alleged  an  insurance  policy  without  mention- 
ing any  condition,  except  plaintiff's  agreement 
*'to  give  the  defendant  due  and  reasonable 
notice  of  any  accident  or  any  suit  for  dam- 
ages arising  from  the  same."  The  answer 
admits  this  allegation,  "But  for  greater  cer- 
tainty prays  reference  to  the  said  policy  of 
insurance,"  sets  up  certain  conditions  not 
referred  to  in  the  complaint,  and  alleges  plain- 
tiff's failure  to  comply  with  them.  Actual 
proof  of  the  policy,  therefore,  was  not  requi- 
site to  make  out  the  cause  of  action.  The 
admission  of  the  copy  was  of  no  consequence 
to  the  plaintiff,  but  was  essential  to  the  de- 
fense In  proving  the  conditions  set  up  In  the 
answer. 

3.  The  next  question  arises  under  the  fol- 
lowing clause  of  the  answer:  "No  action 
shall  lie  against  the  company  as  respects  any 
loss  under  this  policy,  unless  it  shall  be 
brought  by  the  assured  himself  to  reimburse 
him  for  loss  actually  sustained  and  paid  by 
him  in  satisfaction  of  a  judgment  within  60 
days  from  the  date  of  such  judgment,  and 
after  trial  of  the  issue.  No  such  action  shall 
He  unless  brought  within  the  period  within 
which  a  claimant  might  sue  the  assured  for 
damages  unless  at  the  expiry  of  such  period 
there  is  such  an  action  pending  against  the 
assured.  In  which  case  an  action  may  be 
brought  against  the  company  by  the  assured 


within  60  days  after  final  Judgment  has  been 
rendered  and  satisfied  as  above.  The  com- 
pany does  not  prejudice  by  this  clause  any 
defenses  to  such  action  which  it  may  be  en- 
titled to  make  under  this  policy."  Tbe 
policy  covered  the  year  beghming  May  6» 
1903,  and  ending  May  6,  1904.  Jennings  re- 
ceived his  injury  October  21,  1903,  brougbt 
his  action  January  6,  1904,  and  recovered 
judgment  in  November,  1904.  The  remitti- 
tur from  the  Supreme  C!ourt  was  sent  down 
October  19, 1905.  The  plaintiff  paid  the  judg- 
ment October  24^  1905,  and  brought  this  ac- 
tion January  23,  1906.  The  suit  was  not 
brought  within  60  days  after  the  final  judg- 
ment, and  the  defendant  contends  this  Is 
fatal.  The  circuit  judge  construed  the  first 
sentence  of  the  condition  of  the  policy,  above 
quoted,  to  mean  payment  must  be  made  by 
the  assured  of  any  judgment  in  favor  of  an 
employ^  for  personal  injury  within  60  days 
from  the  date  of  the  judgment  Nothing 
about  this  section  of  the  policy  is  clear  ex- 
cept the  obscurity.  The  language  will  fairly 
bear  the  construction  placed  on  It  by  the  cir- 
cuit judge.  The  Insurer  framed  the  clause 
as  a  condition  of  Its  liability,  and  obscurity 
and  ambiguity  will  be  solved  against  It  Sam- 
ple V.  Insurance  Co.,  46  8.  G.  491,  24  S.  E. 
334,  47  L.  R.  A.  696,  57  Am.  St  R^.  701 ; 
Moulor  V.  Am.  Ins.  Co.,  Ill  U.  S.  335,  4  Sup. 
Ct  466,  28  L.  Ed.  447.  On  this  principle,  the 
charge  of  the  circuit  judge  on  this  point  must 
be  sustained.  Inasmuch  as  the  record  in 
the  clerk's  office  showed  the  payment  of  the 
judgment  In  less  than  60  days  after  the 
final  judgment  of  the  Supreme  Ck>urt  this 
stipulation  of  the  policy  disappears  as  a  de- 
fense, and  the  giving  or  refusing  an  Instruc- 
tion as  to  the  validity  of  such  conditions 
could  be  of  no  consequence. 

3.  The  defendant  submits,  in  the  next 
place,  it  was  relieved  from  liability  by  fail- 
ure of  the  plaintiff  to  comply  with  the  first 
of  these  additional  stipulations  in  the  poli- 
cy: '*The  assured  upon  the  occurrence  of  an 
accident  shall  give  immediate  written  notice 
thereof,  with  the  fullest  Information  obtain- 
able at  the  time  to  the  home  office  of  the 
company  at  Baltimore,  Md.,  or  to  its  duly  au- 
thorized agent  He  shall  give  like  notice, 
with  full  particulars  of  any  claim  that  may 
be  made  on  account  of  such  accident;  and 
shall  at  all  times  render  to  the  company  all 
co-operation  and  assistance  in  his  power.  (2) 
If  thereafter  any  suit  Is  brought  against  the 
assured  to  enforce  a  claim  for  damages  on 
account  of  an  accident  covered  by  this  policy, 
the  assured  shall  immediately  forward  to  the 
home  office  of  the  company  every  summons  or 
other  process  as  soon  as  the  same  shall  have 
been  served  on  him,  and  the  company  will,  at 
its  own  cost  defend  against  such  proceedings 
in  the  name  and  on  behalf  of  the  assured,  or 
settle  the  same,  unless  it  shall  elect  to  pay 
the  assured  the  indemnity  provided  for  in 
clause  A  of  special  agreements  as  limited 
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therein.**  There  was  no  evidence  of  waiver 
by  the  defendant  of  the  requirement  as  to  no- 
tice of  the  accident  It  is  true  the  Maryland 
Casualty  Company  participated  In  the  de- 
fense of  the  suit  of  Jennings,  but  it  did  so 
after  explicit  notice  by  letters  to  the  Edge- 
field Manufacturing  Company  that  all  ques- 
tions as  to  the  alleged  failure  to  give  prompt 
notice  of  the  injury  to  Jennings  were  reserved ; 
and  to  this  express  reservation  the  plaintiiT 
made  no  objection.  The  letters  introduced  ex- 
pressed explicit  refusal  to  waive  this  re- 
quirement of  the  policy,  and  the  circuit  court 
erred  in  not  having  so  interpreted  them  to 
the  jury.  Toale  v.  Tel.  Co.,  76  S.  G  248,  57 
S.  B.  117;  Baker  v.  Tel.  Co.,  75  8.  C.  97,  56 
S.  E.  129;  Matthle  v.  Ins.  Co.,  174  N.  Y.  489, 
67  N.  E.  57;  Donogh  v.  Farmers*  Ins.  Co., 
104  Mich.  503,  62  N.  W.  721. 

4.  The  defendant  offered  evidence,  taken 
de  bene  esse,  showing  the  date  when  the 
notice  of  the  accident  to  Jennings  and  of  his 
suit  was  received  from  the  plaintiff,  its  re- 
fusal to  waive  the  stipulation,  and  the  im- 
portance of  prompt  notice  of  the  accident  and 
of  the  suit  The  depositions  were  ruled  out 
because  there  was  nothing  to  show  the  tes- 
timony was  reduced  to  writing  by  the  officer 
himself,  or  by  the  witness  in  his  presence, 
and  because  the  typewritten  pages  were  not 
initialed.  We  do  not  think  these  were  sound 
objections  to  the  admission  of  the  deposi- 
tions. The  court  cannot  presume  the  testi- 
mony to  have  been  taken  by  a  stenographer 
and  afterwards  typewritten,  and  therefore 
requiring  a  certificate  that  it  had  been  read 
over  to  the  witness.  In  taking  testimony 
de  bene  esse  typewriting  is  as  any  other 
writing.  Stoddard  v.  Hill,  38  S.  C.  390,  17 
S.  E.  138.  Typewriting  is  common,  and  there 
is  no  presumption  against  its  use  by  the 
officer  or  witness  in  reducing  the  testimony 
as  required  by  the  statute.  Rule  12  of  the 
circuit  court  (33  S.  E.  viii)  lays  down  certain 
requirements  as  to  the  size  and  minimum 
weight  of  paper  to  be  used  for  typewriting 
'^original  pleadings  and  other  proceedings," 
and  also  as  to  initialing  the  pages.  In  a  broad 
sense,  the  term  "proceedings"  used  hi  the  rule 
would  embrace  the  taking  of  testimony  de 
bene  esse,  l^e  object  of  the  rule  is  to  pre- 
vent mistake  or  imposition,  and,  as  to  other 
pleadings  and  proceedings,  there  is  no  safe- 
guard prescribed  by  statute.  But  the  statute 
lays  down  with  particularity  the  safeguards 
to  be  used  for  preserving  the  integrity  of 
testimony  taken  de  bene  esse.  These  seem 
quite  adequate;  and  the  reasonable  view  is 
that  the  judge  meant  to  safeguard  such  pro- 
ceedings as  the  General  Assembly  had  not 
already  safeguarded  by  statute.  This  con- 
clusion is  strengthened  by  the  consideration 
of  the  Inconvenience  that  would  arise  from 
requiring  observance  of  excessive  formalities 
by  officers  outside  of  the  state  unfamiliar 
with  our  rules  of  court  The  testimony  tak- 
en de  bene  esse  should  have  been  admitted. 

8.  The  final  question  Is:    Did  the  refusal 


to  charge  there  was  no  evidence  of  waiver* 
and  the  r^ection  of  the  evidence  taken  6b 
bene  esse,  so  prejudice  the  defendant  as  to 
warrant  this  court  in  ordering  a  new  trial? 
The  stipulations  that  the  insured  should  give 
immediate  notice  of  an  accident  and  full  in- 
formation concerning  it,  and  send  the  sum- 
mons immediately  to  the  insured  company, 
means  that  these  things  should  be  done  with 
reasonable  promptness  under  the  circumstan- 
ces, not  that  they  should  be  done  literally 
without  the  lapse  of  any  time.  The  numerous 
authorities  on  this  point  are  collated  in  21  Cyc 
1731,  1782.  What  is  reasonable  promptness 
under  such  stipulation  is  usually  a  question 
of  fact  for  the  jury.  There  was  evidence  that 
Price,  vice  president  and  treasurer  in  charge 
of  the  mill,  was  in  extreme  ill  health,  though 
trying  to  attend  to  the  duties  of  his  office, 
when  the  accident  happened  to  Jennings, 
and  grew  worse  until  his  death  in  February, 
1904.  Mr.  A.  S.  Tompkins  then  took  charge 
of  the  offices  of  the  mill,  as  temporary  suc- 
cessor to  Price.  In  March,  1904,  Mr.  Tomp- 
kins was  made  aware  for  the  first  time  that 
his  company  had  casualty  insurance  by  find- 
ing the  policy  among  the  papers  of  the  com- 
pany, and  on  the  same  day  gave  the  casualty 
company  notice  of  the' accident,  and  offered, 
to  send  it  the  summons  served  on  behalf  of 
Jennings.  Mr  Tompkins  thus  sums  up  in 
his  evidence  the  reasons  for  the  delay: 
••That  is  whep  I  found  the  policy.  Not  only 
had  Mr.  Price  been  sick,  but  the  balance  of 
the  people  in  the  office  nearly  all  had  small- 
pox. The  entire  office  had  three  or  four 
months'  vacation  by  Mr.  Price  being  in  a  dy- 
ing condition;  quarantined  on  account  of 
smallpox.  That  was  the  condition  of  things 
at  the  time  this  accident  occurred  and  short- 
ly after.  We  had  these  conditions  to  con- 
tend with.  The  mill  was  almost  entirely  at 
a  standstill."  All  this  evidence  was  undis- 
puted, and  there  is  no  suggestion  against  its 
credibility.  The  testimony  taken  de  bene 
esse  proves  nothing  more  than  the  delay  in 
giving  the  notice  of  the  accident  and  in  send- 
ing the  smnmons,  and  the  importance  to  the 
company  of  promptness  in  these  luatters. 

In  view  of  these  facts,  it  is  evident  a  jury 
could  not  reasonably  reach  any  other  con- 
clusion than  that  the  delay  was  excusable, 
and  the  notice  given  and  the  summons  sent 
with  all  promptness  to  be  fairly  expected 
and  exacted.  We  do  not  say  there  was  not 
a  scintilla  of  evidence  Supporting  the  defense; 
and,  if  the  verdict  had  been  for  the  defend- 
ant, the  scintilla  would  have  prevented  this 
court  from  ordering  a  new  trial  for  lack  of 
facts  to  sustain  the  defense.  But  this  court 
should  not  order  a  new  trial  where  from  an 
examination  of  the  record  it  has  no  doubt 
the  verdict  of  any  fair  jury  would  have  been 
the  same,  even  if  no  error  liad  been  com- 
mitted. In  such  a  case  the  errors  should  be 
regarded  not  preJudiciaL 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 
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CLOT  et  aL  ▼.  WBSTHBN  UNION  TBOB- 
ORAPH  00. 

(Sapreme  Court  of  South  Caroliiuu    Sept.  9, 
1907.) 

1«  Telegraphs  —  Delay  m  Dslitebt— No- 
tice TO  COKPART. 

A  telegram  from  a  hasband  to  hit  wife, 
"We  got  left,  go  to  yoar  father's  tonight,  will 
be  on  next  train*'— would  not  carry  the  informa- 
tion to  the  company  that  a  failure  to  deliver 
before  night  would  cause  the  wife  to  be  at  home 
without  protection  a  part  of  the  night,  and 
drive  from  her  home  m  the  night  to  that  of 
her  father  alone  through  a  forest. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  S  09.]  . 

2.  Same— VoLUNTABY  Act. 

Where  a  wife  received  a  delayed  telegram 
that  her  husband  would  not  return  that  night, 
and  to  go  to  her  father's,  the  court  cannot  say 
that  her  driving  through  the  forest  with  her 
infant  at  night  to  her  father's  home  was  a 
voluntary  act. 

3.  Save— Daicaqes. 

Where,  in  an  actioi^  for  delay  of  a  telegram, 
there  was  uncontradicted  evidence  of  an  effort 
to  deliver,  and  no  evidence  that  the  agent  of 
defendant  could  have  secured  an  earlier  deliv- 
ery by  using  all  the  fee  charged  for  that  pur- 
pose, a  verdict  for  $850  was  excessive  as  in- 
cluding punitive  damages. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  vol  45,  Telegraphs  and  Telephones,  §  74.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;  Gage,  Judge. 

Action  by  Lois  Cloy  and  D.  R.  Cloy  against 
the  Western  Union  Telegraph  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 

Jno.  R.  Bellinger,  for  appellant  Davis  ft 
Best,  for  respondent 

POPE,  J.  This  case  was  tried  at  the  fall, 
1906,  term  of  court  for  Barnwell  county.  It 
appears  that  D.  R.  Cloy,  one  of  the  plaintiff^ 
herein  and  husband  of  Lois  B.  Cloy,  having 
been  on  a  trip  to  Savannah,  wished  to  return 
to  his  home  near  Estell,  S.  Cn  on  the  26th  day 
of  September,  1905,  but  was  left  by  the  train. 
Knowing  that  Mrs.  Cloy  would  be  expecting 
him,  he  telegraphed  her  the  following  mes- 
sage, which  arrived  at  Estell  about  2:30 
o*clodE:  "We  got  left,  go  to  your  father's  to- 
night, will  be  on  next  train."  Plaintiffs  lived 
seven  or  eight  miles  from  Elstell,  and,  in  or- 
der to  secure  a  prompt  delivery  of  the  mes- 
sage, plaintiff  D.  R.  Cloy,  in  addition  to  the 
regular  charge,  paid  the  defendant  company 
$1,  the  amount  demanded  by  the  agent  for 
delivery.  The  message  was  not  delivered  un- 
til about  8  o'clodE  that  evening.  The  com- 
plaint alleges  that  the  delay  was  willful  and 
wanton,  and  as  a  result  thereof  "the  plain- 
tiff Lois  B.  Cloy  was  left  at  home  alone  with 
her  Infant  child,  in  the  country,  isolated  from 
friends  or  any  one  near  enough  to  protect  her, 
whereby  she  was  frightened  and  worried  to 
such  an  extent  that  she  was  compelled  to 
leave  her  home  and  drive  three  miles  in  the 
dark  alone  with  her  infant  child  to  the  house 
of  her  father  through  the  forest;  and  by  rea- 


son of  all  the  facts  hereinbefore  set  forth 
the  said  Lois  EL  Cloy  suffered  great  bodily 
pain,  fear,  mental  anguish  and  anxiety,  to  her 
damage  $1,960.''  A  motion  was  made  to 
strike  out  this  language  from  the  complaint, 
on  the  grounds  that  such  results  were  not  in 
the  contemplation  of  the  parties.  The  mo- 
tion was  refused;  Judge  Gage  holding  that 
the  language,  "Go  to  your  father's  tonight," 
was  at  least  sufficient  to  warn  the  company 
that  such  results  would  follow  from  a  failure 
to  deliver  th»  telegram.  A  motion  for  a  non- 
suit as  to  punitive  damages  was  likewise  re- 
fused. The  jury  found  a  verdict  of  $860  for 
the  plaintiff.    The  defendant  appeals. 

1.  The  first  six  exceptions  relate  to  the  re- 
fusal to  strike  out.  We  are  of  the  opinion 
that  It  was  not  error  to  refuse  to  strike  out 
the  language  above  quoted.  It  might  have 
been  proper  to  have  stricken  out  that  portion 
of  the  allegation  which  related  to  plaintiffs 
child  had  the  motion  been  so  directed,  but  as 
defendant  sought  to  strike  out  the  whole  al- 
legation, some  of  which  was  proper,  it  was 
not  error  to  refuse  the  motion  as  a  whole 
The  telegram  containing  the  words,  "Go  to 
your  father's  tonight,"  put  it  clearly  within 
the  contemplation  of  the  parties  as  one  of  the 
objects  of  the  telegram  that  plaintiff  would 
on  receipt  of  the  message  se^  the  protection 
of  her  father's  home  as  bidden  by  her  hus- 
Imnd.  Hence  the  propriety  of  the  allegation 
that,  in  consequence  of  the  delay  in  deliYering 
the  telegram,  plaintiff  was  compelled  to  leave 
her  home  and  drive  in  the  dark  to  the  house 
of  her  father.  The  fact  that  the  drive  was  to 
l>e  in  the  night  was  to  be  anticipated  as  a 
natural  result  of  the  failure  to  deliver  the 
message  before  night,  and  the  defendant's 
knowledge  that  plaintiff  was  expected  to  go 
to  her  father's  house  that  night  necessarily 
included  knowledge  that  she  must  go  the  neo 
essary  distance  and  along  the  prc^wr  road 
lying  between  the  points  indicated.  GoUig 
through  the  forest  along  the  road  was  but  a 
necessary  incident  of  the  journey  contemplat- 
ed by  the  message.  Moreover,  tlie  onnplalnt, 
in  the  portion  sought  to  be  stricken  out,  al- 
leged that  by  reason  of  the  failure  to  deliver 
the  message  promptly  plaintiff  was  compelled 
to  spend  a  part  of  the  night  alone,  isolated 
from  friends  or  any  one  near  to  protect  her, 
which  caused  her  mental  suffering;  in  otii^ 
words,  that  a  reasonable  delivery  of  the  mes- 
sage as  contemplated  would  have  oiabled  her 
to  reach  her  father's  house  before  night,  and 
thus  have  relieved  her  of  the  fear  and  anxiety 
involved  in  being  in  her  home  in  the  country 
at  night  without  protection.  Speaking  gen- 
erally, whatever  injury  or  mental  suffering 
naturally  and  proximately  resulted  to  the 
plaintiff  by  reason  of  the  delay  in  delivering 
the  message  was  a  proper  matter  for  lUlega- 
tion  and  proof.  To  strike  out  the  allegations 
in  question  would  deprive  plaintiff  of  any 
right  to  recover  for  mental  anguish. 

2.  As  regards  the  second  question  raised, 
we  do  not  think  this  oourt  can  as  A  matter  of 
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law  say  that  plalntltTs  driye  tbrongh  the 
forest  in  the  dark  alone  with  her  infant  was 
her  own  vbluntary  act,  and  that  hu  fear 
and  anguish  arising  therefrom  was  the  re- 
sult of  her  own  conduct,  for  which  the  de- 
fendant is  not  responsible.  It  is  the  duty  of 
one  affected  by  the  negligent  act  of  another 
to  exercise  ordinary  care  in  using  reasonable 
means  at  hand  for  the  purpose  of  minimizing 
or  averting  the  consequences  of  such  negli- 
gence. But  in  this  case  it  Is  not  a  necessary 
inference  from  the  undisputed  facts  that 
plaintiff  negligently  failed  in  this  regard. 
PlalntifTs  father,  living  tlu-ee  miles  distant, 
was  her  nearest  natural  protector,  and,  in 
addition  to  the  filial  instincts  prompting  her 
to  go  to  him,  was  the  direction  of  her  hus- 
band to  go  there.  It  is  true  that  Mr.  Paul 
Allen  lived  at  a  distance  by  road  from  her 
house,  variously  estimated  by  the  witnesses  as 
from  a  half  mile  to  a  mile,  thought  by  plain- 
tiff to  be  a  mile,  and  sent  word  by  a  negro 
boy  named  Tillman,  bearing  the  telegram  to 
let  him  know  if  there  was  anything  he  could 
do  for  her;  but  plaintiff's  husband  had  been 
living  in  the  community  only  a  short  while, 
and  there  is  no  evidence  (beyond  the  inconse- 
quential testimony  that  Allen  and  Oloy  some- 
times brought  each  other's  mail  from  the 
poet  office  at  Seminole)  tending  to  show  such 
confidence  and  friendship  between  herself 
and  husband  and  Mr.  Allen  as  beyond  ques- 
tion should  have  induced  her  to  go  to  his  home 
or  accept  his  company  or  escort  with  the  un- 
certainty and  anxious  delay  involved  in  any 
event,  in  preference  to  setting  out  alone  with- 
out delay  for  her  father's  home.  The  night 
being  dark,  she  provided  herself  with  a  lan- 
tern. She  probably  knew  the  way  well.  The 
road  was  good  and  the  weather  propitious,  so 
it  was  not  unreasonable  for  her  to  suppose 
that  she  could  reach  her  father's  home  in 
about  an  hour,  and  that  it  would  be  the  best 
course  to  go  at  once  and  alona  At  any  rate, 
it  was  for  the  jury  to  say  under  all  the  cir- 
cumstances whether  In  the  dilemma  brought 
upon  her  by  the  delay  of  delivering  the  tele- 
gram she  negligently  failed  to  minimize  or 
avert  the  consequences  of  such  delay. 

3.  As  it  is  not  disputed  that  there  was 
some  evidence  tending  to  show  negligence  on 
the  part  of  the  defendant,  and  as  there  was 
some  evidence  tending  to  show  a  few  hours' 
mental  anxiety  and  suffering  on  the  part  of 
the  plaintiff  in  consequence  of  such  negli- 
gence, a  verdict  based  upon  the  idea  of  a 
fair  and  just  compensation  for  the  injury 
would  have  been  unassailable  in  this  court 
under  the  exceptions.  But  the  verdict  for 
$860  Is  manifestly  largely  punitive,  and  sev- 
eral exceptions  involve  the  question  whether 
there  was  any  evidence  tending  tb  Show  wllK 
ful  misconduct  on  the  part  of  the  defendant 
We  look  in  vain  for  anything  in  the  testi- 
mony tending  to  show  a  reckless  or  wanton 
disregard  of  duty  on  the  part  of  the  defend- 
ant. Tlie  plaintiff  testified  that  the  message 
was  dellveted  to  defendant's  agent  at  Savan- 


nah^ between  12  and  1  o'dock  on  September 
25th.  It  appears  that  some  time  was  con- 
sumed in  an  eftort  to  find  out  if  the  agent  at 
Estell  could  procure  a  messenger  to  deliver 
the  telegram  at  plaintiff's  home,  about  eight 
miles  in  the  country,  and,  after  hearing  from 
the  Estell  agent,  the  Savannah  agent  agreed 
to  deliver  the  message  for  |1  in  addition  to 
the  ordinary  rate  for  delivery  at  Bstell.  A 
memorandum  on  the  message  blank  stated 
that  it  was  received  at  the  Savannah  office  at 
2:30  p.  m.  The  agent  at  Qstell  applied  to 
Mr.  Peeples,  who  conducted  a  livery  busi- 
ness, to  deliver  the  message,  but  he  could 
not,  as  his  horses  were  all  out  The  Estell 
agent  was  informed  by  Mr.  Peeples  that  the 
quickest  way  to  get  the  message  out  would 
be  by  the  mail  boy.  There  was  also  no  testi- 
mony that  any  other  means  of  delivery  was 
available.  The  defendant's  agent  employed 
Wallace  Hays,  the  mail  boy,  to  carry  the 
message  and  deliver  it  to  Mr.  Dickenson, 
postmaster,  at  Seminole,  which  was  six  or 
seven  miles  from  Estell,  with  one  intervening 
office  to  serve,  with  request  that  he  get  it 
out  to  Oloy's  with  his  mall.  The  mail  boy 
arrived  at  Seminole  a  little  before  sundown, 
and  delivered  the  telegram  to  the  postmaster. 
About  half  an  hour  afterwards  the  postmas- 
ter delivered  the  telegram  to  Mr.  Solomons, 
who  carried  it  to  Mr.  Allen's,  and,  being  un- 
well,, he  stopped  there,  and  Mr.  Allen  sent 
the  telegram  on  by  a  negro  boy,  who  deliver- 
ed it  to  the  plaintiff  at  about  8  o'clock.  Here 
certainly  was  undisputed  evidence  of  some 
effort  to  deliver,  and  the  case  clearly  does 
not  fall  within  that  class  of  cases  which  per- 
mits an  inference  of  wantonness  from  long 
delay  without  explanation  or  effort  to  deliver. 
The  fact  that  defendant's  agent  paid  the  mall 
boy  only  26  cents  for  his  services,  when  the 
company  charged  $1  for  the  special  delivery, 
is  referred  to  by  respondent  as  a  circum- 
stance showing  wantonness  In  failing  to  de- 
liver in  time,  but  it  must  be  remembered  that 
the  delivery  was  not  to  be  completed  by  the 
mall  boy,  for,  after  the  message  reached  Sem- 
inole, it  remained  to  be  sent  on  by  others 
acting  for  the  company  for  whom  compensa- 
tion would  have  to  be  provided  by  the  com- 
pany if  demanded.  The  mail  boy  regarded 
25  cents  as  adequate  compensation  for  his 
services,  no  doubt,  because  he  was  going  to 
Seminole  anyway,  and  could  carry  the  mes- 
sage that  far  with  little  or  no  Inconvenience. 
There  is  no  foundation  in  the  testimony  for 
the  suggestion  that  defendant's  agent  will- 
fully misappropriated  the  remaining  75  cents, 
and  there  is  nothing  to  show  that,  if  the 
whole  of  the  $1  had  been  paid  to  the  mail 
boy,  the  message  would  have  been  delivered 
more  promptly.  When  the  company^ made 
the  charge  of  $1  for  the  special  delivery,  it 
was  doubtless  In  contemplation  that  a  team 
wot^d  have  to  be  hired,  as  the  effort  to  get 
a  conveyance  from  the  livery  stable  keeper 
showed.  We  fail  to  see  how  this  circum- 
stance could  affect  the  question  of  willful- 
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D^SB  with  respect  to  the  deliyery  of  the  mes- 
sage. There  was  no  eyidence  that  defend- 
ant's agent  had  opportunity  to  secure  a  speed- 
ier delivery  of  the  message  by  using  the  spe- 
cial fee  for  that  purpose  and  wantonly  failed 
to  do  so.  We  therefore  sustain  the  excep- 
tions raising  this  question. 

It  is  the  judgment  of  this  court,  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial. 


(78  8.  C.  W)  .     • 

STATB  V.  BMBRSON. 

(Supreme  Gourt  of   South  Carolina.    Sept  t, 
1907.) 

L  HoicxciDB  —  BxcLusiOR     ojr    E}vidsrce  — 

Habmlkss  Ebbob. 

On  trial  for  murder  for  killing  a  father 
in  the  bedroom  of  his  daughter,  into  which  ac- 
cused had  gone  under  a  plea  of  self-defense,  ex- 
clusion of  evidence  offered  to  show  estrange- 
ment between  the  father  and  his  daughter  was 
harmless,  where  that  fact  was  testified  to  by  the 
same  witness  in  chief. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  714.J 

2.  Same— EviDBRCB. 

Where  the  only  evidence  of  Illicit  inter- 
course between  accused  and  the  daughter  of 
deceased  was  an  occurrence  10  years  previous, 
it  is  not  competent  to  show  the  father  had 
knowledge  of  such  relation  to  show  the  attitude 
of  the  deceased  toward  the  defendant  at  the  time 
of  the  homicide,  where  the  defense  was  self-de- 
fense. > 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide.  §  3d8.] 

8.  Witnessed— Iicpeaohmbht. 

When  accused  is  advised  of  a  particular 
conversation  with  one  person,  and  gives  his  ver- 
sion of  it  in  reply,  he  may  be  contradicted  by 
another,  who  says  he  heard  the  conversation, 
though  nis  name  was  not  given  by  defendant  on 
his  examination  as  being  present  at  the  time. 

L  HoMioiDB  —  Mansuluohteb  —  Sxlf-Db- 

FENSE. 

'  It  would  be  manslaughter  to  kill  a  man 
found  in  the  house  for  purpose.8  of  illicit  inter- 
course with  the  owner's  daughter,  but  such 
wrongful  act  on  the  part  of  the  person  entering 
the  house  will  deprive  him  of  any  right  of  self- 
defense  should  he  kill  the  owner  of  the  house 
who  attacks  him  on  the  spot 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26.  Homicide,  H  145,  146.] 

6.  Same— MuBDBB. 

Where  there  was  evidence  that  accused 
armed  himself  with  a  pistol  in  anticipation  of 
some  interference  with  his  purpose  In  entering 
the  house  of  deceased,  and  with  the  intent  to 
take  the  life  of  such  owner,  should  it  be  neces- 
jary  to  save  his  own  in  the  course  of  such  inter- 
ference, such  formed  design  rendered  defendant 
guilty  of  murder. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  §  14.] 

6.  Cbiminax.  Law— iNSTBUcnoNS. 

Failure  to  give  instruction  already  covered 
by  the  instructions  given  is  not  error. 

[EM.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  2011.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Anderson  County;  Gary,  Judge. 

J.  A.  Emerson  was  convicted  of  murder, 
and  appeals.    Affirmed. 


Bonham  ft  Watklns  and  Cothran«  Dean  & 
Cothran,  for  appellant  J.  E.  Boggs,  SoL, 
Martin  &  Earle,  G.  C  Sullivan,  and  Paget 
&  Watkins,  for  the  State. 

JONES,  J.  The  appellant  was  Indicted 
for  the  murder  of  Thomas  F.  Drake,  and, 
upon  being  convicted  with  a  recommenda- 
tion to  mercy,  was  sentenced  to  life  Impris- 
onment, from  which  appeal  Is  taken  upon 
numerous  exceptions.  The  homicide  occur- 
red on  the  night  of  August  12,  1906,  In  the 
home  of  the  deceased  In  Anderson  county. 
Mrs.  Belle  Bailey,  a  married  daughter  of 
the  deceased,  about  31  years  old,  was  living 
In  the  home  of  her  fathor,  with  her  child, 
Mary,  about  13  years  old,  and  her  brother, 
Ralph  Drake.  The  defendant  a  sergeant 
of  the  county  chain  gang,  left  camp  some 
14  miles  from  Drake's  for  the  purpose  of 
▼Isitlng  Belle  Bailey  In  her  bedroom.  Hitch- 
ing his  mule  in  the  woods  near  the  house, 
he  went  to  the  o^^en  window  of  the  bedroom, 
and,  discovering  a  knot  in  the  curtain,  the 
signal  agreed  upon  between  them,  he  enter- 
ed through  the  window.  He  placed  his  coat 
and  pants  upon  the  floor  and  his  pistol  on 
top  in  reach  from  the  side  of  the  bed  and 
got  in  bed  with  Belle  Bailey.  The  deceased 
occupied  a  room  just  across  the  hall  and 
nearly  opposite  Belle  Bailey's  room.  De- 
ceased got  up  during  the  night  and  set  a 
lighted  lamp  in  the  hall  on  a  table  standing 
almost  opposite  Belle  Bailey's  room  door, 
which  stood  slightly  ajar.  Belle  said  to  her 
paramour:  'TThere  is  a  light,  Allen.'*  He 
then  got  out  of  bed  and  started  towards 
the  door.  She  testified  that  her  father  push- 
ed the  door  open  before  she  reached  it;  that 
she  asked  him  what  he  wanted,  and  he  said, 
"I  want  to  hear  a  fuss";  that  he  had  a  pistol 
in  his  hand;  that  she  heard  Allen  say,  "Don't 
shoot";  that  her  father  immediately  fired 
towards  Allen;  that  Allen  shot  his  pistol; 
that  her  father  immediately  started  to  shoot 
again,  when  Allen  shot  the  second  time  and 
her  father  fell  away  from  the  room  door  into 
the  hall.  The  deceased  was  shot  through  the 
heart  and  died  immediately.  The  defendant 
testified  that  when  Belle  punched  him  in  the 
side  and  said,  "There  is  a  light  Allen,"  he 
raised  up  in  bed  and  saw  the  door  open  and 
Drake  with  a  pistol  in  hand;  that  he  said  to 
Drake,  "Don't  you  shoot  me,"  and  bent  over 
in  bed  to  get  his  pistol,  and  while  in  that 
position  Drake  fired,  the  ball  grazing  and 
cutting  the  skin  on  his  back;  that  he  (de- 
fendant) then  fired  into  the  ceiling  above  to 
ward  him  off  and  get  a  chance  to  get  out  of 
the  room;  that  Drake  was  about  to  fire 
again  when  defendant  fired  as  quick  as  he 
could  and  Drake  disappeared;  that  he  then 
left  the  room  without  his  clothes  and  went 
to  where  his  mule  was  hitched;  and  that 
Belle  brought  the  clothes  to  him  there.  The 
defendant  and  Belle  went  off  together  to 
Anderson,  the  defendant  vx>luntarily  sniren- 
dered  to  the  sheriff,  and  Belle  went  to  At- 
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Santa.  The  defendant  Bet  np  the  plea  of 
self -defense,  and  the  real  struggle  in  the 
case  was  on  the  point  whether  defendant 
was  without  fault  in  bringing  on  the  diffi- 
culty. On  this  issue  defendant  sought  to 
show  the  cause  of  Belle  Bailey's  marriage 
with  William  Bailey,  some  13  years  before 
the  homicide;  that  her  father  knew  of  her 
unchaste  character  and  her  previous  rela- 
tions with  the  deceased;  that  he  was  es- 
tranged from  his  daughter  by  reason  of  her 
conduct;  that  he  never  spolce  to  her  or  en- 
tered her  bedroom;  that  defendant  knew  of 
this  relation,  and  therefore  did  not  expect 
to  encounter  the  father  on  his  visit  to  the 
daughter. 

1.  The  first  exertion  assigns  error  in  the 
court's  refusal  to  allow  defendant's  counsel 
to  ask  the  witness  Ralph  Drake:  ''Do  you 
know  the  immediate  cause  of  her  marriage 
at  that  time?  Why  was  it  she  got  married 
just  at  that  time?"  The  object  was  to  show 
that  the  marriage  was  forced  because  Belle 
was  with  child  by  William  Bailey.  This 
was  properly  excluded  as  too  remote  and  as 
not  throwing  any  light  upon  the  homicide 
occurring  13  years  afterwards,  and  there 
being  nothing  to  connect  the  circumstances 
of  that  marriage  with  the  defendant  or  the 
homicide.  If  the  purpose  of  the  testimony 
was  preliminary  to  showing  an  estrange- 
ment between  Belle  Bailey  and  her  fftther 
because  of « her  unchaste  conduct  and  the  im- 
probability of  the  defendant  encountering 
the  father  in  her  bedroom,  the  xuling  was 
harmless,  as  it  was  an  undisputed  fact  in 
the  case  established  by  the  state's  witness 
Ralph  Drake,  at  folios  25,  26,  that  the  rela- 
tion between  Belle  and  her  father  was  not 
friendly,  that  he  had  not  spoken  to  her  for 
10  or  12  years,  and  that  he  never  entered  her 
room. 

2.  The  basis  of  the  third  exception  is  the 
alleged  refusal  of  the  court  to  allow  the  wit- 
ness Belle  Bailey  to  answer  the  question, 
"Did  you  make  it  known  to  him  (defendant) 
that  your  father  did  not  communicate  at  all 
with  you?"  The  case,  at  folio  74,  shows  the 
following  in  the  examination  of  Belle  Bailey: 
*'Q.  You  need  not  state  what  you  said  to 
Allen  Bmerson,  but  I  will  ask  you  this  ques- 
tion, whether  or  not  you  made  it  known  to 
him  that  your  father,  never,  under  any  cir- 
cumstances, came  into  your  room?  A.  I 
have.  Q.  You  told  him  that?  A.  Yes,  shr." 
After  this,  when  the  question  referred  to  in 
the  exception  was  asked,  objection  was 
made  by  the  solicitor,  and  the  court  sus- 
tained the  objection.  This  cannot  constitute 
reversible  error,  if  It  be  conceded  that  the 
testimony  was  competent,  for  the  question, 
in  so  far  as  it  relates  to  whether  Drake  ever 
entered  her  room,  had  previously  been  an- 
swered without  objection  and  remained  as 
testimony  in  the  case.  Moreover,  the  defend- 
ant, at  folio  149,  testified  that  he  knew 
Drake  never  had  any  communication  with 
Belle  and  never  visited  her  room,  and  that 


he  had  no  reason  to  expect  to  meet  Drake  in 
that  room.  It  is.  not  reversible  error  to  ex- 
clude testimony  as  to  matters  already  in  evi- 
dence and  undisputed.  The  fact  that  Drake 
did  not  speak  to  his  daughter  or  visit  her 
room  was  proven  by  the  state,  as  already  re- 
marked, and  was  not  a  matter  of  dispute. 

3.  The  second  and  fourth  exceptions  charge 
error  in  refusing  to  allow  the  following  ques- 
tions to  be  propounded  to  the  witness  Belle 
Bailey:  "Do  you  know  whether  or  not  your 
father  was  aware  of  this  relation  between 
yourself  and  Allen  Emerson?"  *'I  wish  you 
would  state  to  the  jury  whether  or  not  youc 
father  had  knowledge  of  the  fact  that  there 
had  been  illicit  relations  between  you  and 
Allen  Emerson,  the  defendant*"  The  witness 
Belle  Bailey  had  Just  previously  testified  that 
10  years  before  she  gave  birth  to  a  child,  and 
that  the  defendant  was  its  father,  but  there 
was  at  that  stage  in  the  case  no  testimony  of 
any  other  improper  relation  between  the  par- 
ties up  to  the  night  of  the  homicide.  So  that 
we  are  bound  to  assume  that  the  purpose 
of  the  question  was  to  ascertain  whether  the 
deceased  knew  of  the  illicit  relation  which 
had  existed  between  his  daughter  and  the 
defendant  10  years  previously.  The  circuit 
court  ruled  that  the  testimony  might  be  rele- 
vant and  admissible  if  Drake,  the  father, 
bad  on  this  occasion  killed  the  defendant  and 
was  on  trial  for  the  same,  but  that  it  was-  not 
relevant  to  the  issue  in  this  case.  The  appel- 
lant contends  that  the  father's  knowledge  of 
the  unchaste  relation  between  defendant  and 
his  daughter  would  be  a  material  and  rele- 
vant circumstance  In  determining  whether 
the  father's  attack  upon  defendant  was  In 
revenge  for  past  wrong,  and  therefore  ma- 
licious, or  was  the  result  of  heat  and  passion 
aroused  by  suddenly  discovering  the  adulter- 
er in  his  house  in  the  bed  with  his  daughter; 
that,  If  Drake  would  have  been  guilty  of 
murder  had  he  killed  defendant,  the  defend- 
ant had  the  right  to  defend  himself  against 
such  malicious  attack;  and  that  if  the  de- 
ceased knew  of  the  unchaste  relations  of  his 
daughter  with  defendant,  and  had  ceased  to 
conmiunlcate  with  her,  defendant  could  not 
reasonably  have  anticipated  an  encounter 
with  the  deceased,  and  therefore  was  without 
fault  in  bringing  on  the  difficulty.  This  con- 
tention is  plausible,  but  not  sound.  It  will 
be  observed  that  the  question  was  not  so 
framed  as  to  indicate  to  the  court  that  it 
was  intended  to  show  that  the  defendant 
was  aware  that  the  deceased  had  knowledge 
of  his  previous  illicit  relation  with  his  daugh- 
ter; on  the  contrary,  the  plain  import  was 
merely  to  show  the  knowledge  of  the  deceas- 
ed. If  defendant  was  not  aware  that  de- 
ceased had  such  knowledge,  the  fact  of  the 
deceased's  knowledge  could  have  no  influ- 
ence in  prompting  or  explaining  the  conduct 
of  the  defendant. 

Is  the  testimony  competent  as  tending  to 
show  the  attitude  of  deceased  towards  the 
accused  at  the  time  of  the  homicide?    To  be 
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BO  it  must  fall  witUn  the  role  gOTernlng  the 
tdmifislon  of  evidence  of  previous  quarrels, 
kll  feeling,  or  hostile  acts  between  the  parties. 
The  rule  on  that  subject  is  thus  stated  in  21 
Cyc.  962:  ** Where  there  is  a  claim  supported 
by  some  evidence  of  self-defense,  or,  as  it  has 
been  well  stated,  where  the  proof  justifies  the 
giving  of  a  charge  on  the  law  of  self-defense, 
defendant  may  for  the  purpose  of  showing 
deceased  to  have  been  the  aggressor,  and  the 
Idlling  to  have  been  necessary  in  self-defense, 
introduce  evidence  tending  to  show  that  de- 
ceased entertained  hostile  feelings  towards 
him.  Thus  he  may  show  that  there  had  been 
previous  dlMculties  or  quarrels  between  him- 
self and  deceased,  or  that  previous  to  the 
killing  deceased  had  been  guilty  of  acts  and 
conducts  evincing  hostility  towards  defend- 
ant. Defendant  may  show  that  on  former 
occasions  deceased  assaulted  or  attacked, 
beat,  waylaid,  or  shot  at  him.  There  must, 
bowever,  be  some  connection  between  the 
previous  difficulties  and  the  homicide.  De- 
fendant cannot  go  back  to  a  remote  period 
and  prove  a  particular  quarrel  or  grudge 
unless  he  also  proves  a  continued  difference 
flowing  from  that  source;  but,  where  there 
has  been  a  series  of  difficulties  dovm  to  the 
time  of  the  killing,  defendant  may  introduce 
evidence  of  previous  affrays,  difficulties,  and 
attacks,  although  remote  In  time  and  place, 
their  weight  being  for  the  jury.*'  In  State  v. 
Faile,  48  a  0.  62,  20  S.  H.  798,  it  was  held 
competent  to  give  in  evidence  uncommunicat- 
ed  threats  by  the  deceased  against  the  ac- 
cused made  two  weeks  before  the  homicide, 
and  In  State  v.  Thrallkill,  71  S.  C.  142,  50  S. 
B.  651,  it  was  held  competent  to  show  that 
the  deceased  approached  the  scene  of  the 
difficulty  armed  with  a  gun  with  knowledge 
that  the  accused  had  Just  previously  killed 
his  brother.  This  and  similar  rulings  are 
upon  the  ground  that  the  evidence  reasonably 
tends  to  show  a  hostile  attitude  by  the  de- 
ceased against  the  accused  at  the  time  of  the 
homicide  and  to  illustrate  or  Interpret  his 
action.  But  in  this  case  the  attempt  is  not 
made  to  show  any  previous  threat  or  hostile 
demonstration  by  the  deceased,  but  mere 
knowledge  by  the  deceased  of  defendanrs 
former  conduct  The  remoteness  of  the  act 
sought  to  be  put  within  the  knowledge  of  the 
deceased,  and  the  failure  to  offer  or  attempt 
to  connect  It  with  the  hom'icide  Justified  the 
circuit  court  in  excluding  the  evidence.  Dan- 
iel V.  State,  103  Oa.  202,  29  S.  B.  767.  In 
Judging  the  mental  attitude  of  the  deceased 
at  the  time  of  the  homicide,  it  would  be  ab- 
surd to  attribute  his  conduct  to  ill  feeling 
engendered  by  information  of  an  old  wrong, 
the  continued  existence  of  which  had  not 
been  manifested  by  any  hostile  word  or  deed, 
rather  than  to  the  overwhelming  Indignation 
and  injury  engendered  by  another  similar 
wrong  Just  perpetrated  or  about  to  be  per- 
petrated under  his  roof.  State  t.  Johnson, 
47  N.  G.  247,  64  Am.  Dec.  682.  Moreover, 
the  defendant,  instead  of  showing  the  con- 


tinued existence  of  ill  feeling  by  the  deceased 
caused  by  his  f  <Mrmer  conduct,  testified  to  tbe 
contraxy.  tor  at  f oUos  167,  183,  184,  191,  and 
192,  he  testified  to  the  effect  that  his  relatl<»s 
with  the  decease  were  not  unfriendly;  that 
some  eight  or  ten  years  before  the  homicide  he 
made  explanation  of  his  relations  with  Belle 
to  her  relatives,  Jesse  Drake,  John  Drake^ 
and  the  deceased,  Jesse  Drake  being  spokes- 
man for  the  party;  that  Jesse  Drake  was 
satisfied  with  his  explanation;  and  that.de> 
ceased  never  complained  after  such  explana- 
tion. This  testimony  was  not  disputed. 
These  exceptions  must  therefore  be  over- 
ruled. 

•  The  fifth  exception  assigns  error  in  permit- 
ting the  introduction  of  a  note  written  hy 
Bmerson  to  Mrs.  Bailey  about  a  year  before 
the  homicide.  As  neither  the  note  nor  a 
statement  of  its  contents  ai^>ears  in  tbe 
*H:;ase,"  we  are  unable  to  consider  the  excep- 
tion. 

4.  A  witness  for  the  state,  F.  D.  Suber,  tes- 
tified that  on  the  day  after  the  homicide  he 
heard  a  conversation  in  the  Jail  between  de- 
fendant and  William  Bell,  in  wliich  defend- 
ant said:  "There  was  a  light  burning  in  the 
hall,  and  the  door  opened,  and  Mr.  Drake 
made  a  dark  place  between  him  and  the  door, 
and  he  was. the  best  target  he  evec  had  to 
shoot  at"  The  defendant,  when  examined, 
denied  having  made  such  a  statement,  and 
testified  that  what  he  said  was:  '^When  the 
door  opened  it  blinded  me,  and  the  light  shined 
on  me  and. made  the  best  target  out  of  me 
for  him  to  shoot  at  I  ever  saw.**  In  reply,  the 
witness  C.  B.  Prince,  over  objection,  was  per- 
mitted to  testify  that  he  was  present  dnr^ 
ing  the  said  conversation  in  the  Jail,  and  In 
answer  to  the  question,  "Did  you  hear  de- 
fendant say  tliat  Drake  was  the  best  target 
he  ever  shot  at?"  the  witness  answered* 
"Yes."  The  defendant's  counsel  then  request- 
ed that  the  witness  be  asked  to  state  tbe 
exact  language,  whereupon  the  court  sustain- 
ed the  solicitor's  contention  that  it  was  not 
necessary  to  give  the  exact  language  used, 
but  that  it  would  be  sufficient  to  state  tlie 
substance  of  the  conversation. 

The  sixth  exception  alleges  error  in  tbe 
following  particulars :  (1)  The  d^endant  had 
not  been  asked  as  to  any  conversation  to 
which  Prince  was  a  party  and  had  no  oppor- 
tunity to  deny  it ;  (2)  defendant  had  the  right 
to  have  witness  repeat  the  exact  language  in 
order  to  test  the  accuracy  of  his  memory; 
(3)  in  the  form  in  which  the  question  vras 
put,  witness  was  made  to  simply  repeat  8n- 
ber's  statement  Statements  or  declarations 
of  the  accused  relative  to  matters  in  issae 
may  be  given  in  evidence,  whether  he  goes  on 
the  stand  as  a  witness  or  not,  and  therefore, 
if  he  testifies,  it  is  not  essential  that  be  be 
advertised  of  the  purpose  to  give  his  declara- 
tions in  evidence.  State  v.  White,  15  8.  C 
391 ;  State  v.  Freeman,  43  S.  a  107,  20  S.  B. 
974.  The  accused  in  this  case  was  particular- 
ly advised  of  the  particular  conversation  and 
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gave  his  version  of  it    It  was  competent 

la  reply  for  the  state  to  corroborate  the  tes- 
timony of  Suber  by  tbe  testimony  of  another 
witness  who  was  present  at  the  time.  When 
It  is  desired  to  give  the  declaration  of  the 
accused  in  evidence^  It  is  proper,  when  it  is 
possible  to  do  so,  to  give  his  exact  words; 
bat,  if  the  witness  cannot  state  with  certain* 
ty  the  exact  words,  it  is  competent  to  state 
the  substance  of  the  declaration,  and  the  ao 
curacy  and  truth  of  the  witness  may  be 
tested  under  cross-examination.  When  the 
particular  form  in  which  the  question  is  put 
is  the  point  of  exception,  timely  objection 
should  be  made  so  as  to  give  the  court  an 
opportunity  to  see  that  the  question  is  in 
proper  form  before  answer,  which  was  not 
done  in  this  case.  We,  however,  see  no  ground 
for  reversal  on  account  of  the  form  of  the 
question  under  the  drcumstances. 

5.  In  the  course  of  the  charge  to  the  Jury, 
the  court  read  the  case  of  Dabney  v.  State^ 
113  Ala.  38,  21  South.  211,  69  Am.  St.  Rep. 
92,  94,  and  declared  that  such  is  the  law  of 
South  Carolina,  and  this  charge  is  the  basis 
of  the  seventh,  eighth,  ninth,  eleventh,  and 
fifteenth  exceptions.  In  that  case  Faulkner, 
on  the  night  of  the  homicide,  discovered  Dab- 
ney In  the  room  of  Faulkner's  wife  under 
circumstances  indicating  preparation  for  adul- 
tery. Faulkner  demanded  admittance,  and 
on  being  refused  proceeded  to  break  down  the 
door,  and  upon  entering  was  shot  by  Dabney 
after  Faulkner  had  stated  that  he  had  come 
to  kill  both  of  the  parties  and  was  advancing 
with  pistol  drawn  and  pointed  at  Dabney, 
who  had  no  means  of  escape  except  through 
the  door.  Dabney  having  appealed  from  a 
conviction  of  murder  in  the  second  degree  the 
Supreme  Court  of  Alabama  rendered  an  opin* 
ion  containing  the  following  extracts  which 
were  read  to  the  Jury  by  Judge  Gary  on  the 
trial  of  this  case:  "It  Is,  and  always  has 
been,  an  elementary  principle  of  criminal  law, 
so  familiar  as  not  even  to  require  a  citation 
of  our  own  numerous  adjudications  upon  it, 
that  one  who  provokes  a  difficulty,  who  by  his 
own  wrong  contributes  to  a  situation  out  of 
which  arise  a  necessity  to  take  the  life  of  an- 
other to  preserve  his  own,  cannot  Invoke  the 
doctrine  of  self-defense  to  Justify  the  homi- 
cide he  commits  in  such  difficulty— cannot 
plead  a  necessity  to  kill  which  arose  from  his 
own  wrong.  Sexual  intercourse  with  the 
wife  of  another  is  such  a  wrong,  so  obviously 
calculated  to  bring  on  a  difficulty  with  the 
husband,  as  that  the  law  itself  recognizes  it 
as  provocation  sufficient  to  reduce  the  killing 
of  the  adulteress  and  her  paramour  by  the 
husband,  upon  detecting  them  in  the  act,  to 
manslaughter ;  a  wrong  which  is  an  adjudged 
provocation  to  homicide  on  the  part  of  the 
husband.  If,  as  In  tbe  case  at  bar,  the  para- 
mour, in  order  to  save  his  own  life  from  tbe 
consequences  of  the  deadly  passions  of  the 
husband,  excited  by  the  wrong  of  the  former, 
slays  the  husband,  he  can  In  no  sense  be  said 
to  have  been  free  from  fault  in  bringing 
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about  the  mortal  rencounter./  The  fatal  r^ 
suit,  to  the  contrary,  is  traceable  directly  to 
his  own  wrong,  and  he  cannot  Justify  his  act 
by  an  Invocation  of  the  doctrine  under  which 
one  free  from  fault  and  unable  to  retreat  Is 
authorized  to  save  his  own  life  by  destroying 
that  of  another.  It  is  also  a  too  elementary 
and  familiar  principle  of  law  to  need  discus- 
sion or  reference  to  authorities  that  If  one, 
entering  upon  the  commission  of  a  wrongful 
act  has  In  contemplation  that  another  will 
or  may  interfere  with  his  enterprise,  arms 
himself  with  a  deadly  weapon  with  the  in- 
tent to  take  the  life  of  that  other  should  it 
become  necessary  to  save  his  own  In  the 
course  of  such  Interference,  and  who  in  fact 
does  take  the  life  of  the  person  so  Interfering 
In  pursuance  of  such  intent,  is  guilty  of  mur- 
der In  the  first  degree;  the  intent  to  kill  un* 
der  the  conditions  contemplated  constituting 
the  ^formed  design'  sufficient  and  necessary 
in  murder,  when  the  circumstances  of  the 
act  do  not  Justify  the  design,  and  the  wrong- 
fulness  of  the  act  in  which  the  slayer  was  en- 
gaged at  the  time,  the  necessity  to  strike 
arose,  precluding  all  Justification  of  the  d^ 
sign." 

Error  is  assigned  to  this  charge  in  the  fol- 
k>wing  particulars:  (1)  It  was  Inapplicable 
to  the  facts  of  this  case  and  tended  to  ex- 
cite the  Jury  against  the  defendant;  (2)  It  Is 
not  an  adjudged  provocation  to' homicide  If  a 
father  find  one  in  cohabitation  with  his 
daughter  of  known  Immoral  character  whose 
immorality  had  so  estranged  him  that  he 
ceased  to  treat  her  as  a  daughter ;  (3)  that  it 
erroneously  conveyed  to  the  Jury  as  the  opin- 
ion of  the  court  that  the  defendant  had  pre- 
cluded himself  from  setting  up  the  plea  of 
self-deffflise,  and  that  It  was  lawful  for  Drake 
to  kill  Emerson  because  of  his  cohabitation 
with  the  daughter  of  deceased;  (4)  there  was 
no  evidence  that  defendant  in  this  case  "arm- 
ed himself  in  anticipation  that  any  one  might 
or  would  Interfere  in  his  purpose  and  with 
intttit  to  take  the  life  of  the  other  should  It 
become  necessary  to  save  his  own  in  the 
course  of  such  interference,  etc.";  (6)  that 
having  charged  at  defendant's  request  that 
one  who  knows  the  unchaste  character  of  a 
female  will  not  be  excused  for  assaulting  one 
found  In  cohabitation  with  her  to  the  same 
extent  as  would  one  who  had  no  previous 
knowledge  of  the  woman's  lack  of  virtue,  It 
was  error  to  give  to  the  Jury  the  facts  and  law 
of  the  Alabama  case,  the  two  propositions  be- 
ing diametrically  opposed.  There  is  no  doubt 
that  the  ccmmaon-law  rule  prevails  in  this 
state  that  If  a  husband  discovers  one  In  the 
act  of  adultery  with  his  wife,  and  immediate- 
ly kills  him,  he  is  guilty,  not  of  murder,  but  of 
manslaughter,  upon  the  ground  that  the  adul- 
terous act  Is  an  act  of  aggression  against  the 
husband  constituting  in  law  a  sufficient  prov- 
ocation to  engender  the  heat  and  passion 
which  negatives  malice.  In  4  Bl.  Com.  (Shars- 
wood  Ed.)  p.  190,  we  find:  "So  if  a  man  takes 
another  In  the  act  of  adultery  with  his  wife 
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and  kills  him  directly  upon  the  spot,  though 
this  was  allowed  by  the  law  of  Solon,  as 
likewise  by  the  Roman  dyil  law  (if  the  adul- 
terer was  found  in  the  husband's  own  house) 
and  also  among  the  ancient  Goths,  yet  in 
England  it  Is  not  absolutely  ranked  in  the 
class  of  justifiable  homicide,  as  in  case  of  a 
forcible  rape,  but  it  is  manslaughter.  It  Is, 
however,  the  lowest  degree  of  it;  and  there- 
fore, in  such  a  case  the  court  directed  the 
burning  in  the  hand  to  be  gently  inflicted,  be- 
cause there  could  not  be  a  greater  provoca- 
tion." In  State  v.  Chiles,  58  S.  C.  49,  36  S.  B. 
496,  this  court  approved  as  correct  a  charge 
that  it  would  be  manslaughter  for  a  husband 
to  kill  one  while  in  the  act  of  adultery  with 
his  wife.  The  same  principle  should  apply 
where  a  father  kills  one  who  he  detects  in  il- 
licit intercourse  with  his  daughter,  especially 
if  she  be  a  member  of  his  household  and  un- 
der his  roof,  as  the  cases  stand  upon  the  same 
footing  of  reason  and  justice.  21  Cyc.  753; 
State  V.  Grugin,  147  Mo.  39,  47  S.  W.  1058,  42 
K  R.  A.  774,  71  Am.  St.  Rep.  553.  If  such  a 
provocation  be  sufficient  to  mitigate  a  killing 
of  a  paramour  by  the  father  to  manslaughter, 
it  is  surely  a  wrongful  act  reasonably  calcu- 
lated to  stir  the  passion  of  the  father  and 
provoke  an  attack  by  him,  such  as  would  de- 
prive the  paramour  of  any  right  of  self-de- 
fense should  he  kill  the  father  who  attacks 
him  on  the  spot.  The  law  of  self-defense,  as 
repeatedly  declared  in  this  state,  requires 
that  the  slayer  shall  be  ^'without  fault"  In 
bringing  on  the  difficulty.  One  is  not  "with- 
out fault"  who  does  that  which  a  reasonable 
man  would  expect  to  bring  on  a  physical  en- 
counter and  which  did  actually  contribute  to 
bringing  it  on.  State  v.  Rowell,  75  S.  C.  510, 
56  S.  E.  23.  If  we  concede  that  defendant 
had  no  reasonably  safe  means  of  escape  and 
shot  Drake  to  save  his  own  life,  his  plea  of 
self-defense  is  unavailing,  because  by  his 
own  guilty  act  he  brought  on  the  necessity 
to  kill. 

6.  Hence  the  principle  of  the  Alabama  case 
as  given  to  the  Jury  on  the  subject  of  self- 
defense  was  sound  and  applicable,  unless  It 
be  true,  as  contended  by  appellant,  that  the 
knowledge  by  the  deceased  of  his  daughter's 
former  acts  of  unchastity  and  the  estrange- 
ment between  them  because  of  such  conduct 
and  the  fact  that  defendant  knew  of  the  es- 
trangement and  of  the  father's  habit  not  to 
visit  his  daughter's  room  are  circumstances 
«7hlch  have  some  tendency  to  show  that  de- 
fendant was  without  fault  in  bringing  on  the 
difficulty.  We  are  clearly  of  the  opinion  that 
these  circumstances  cannot  have  such  effect 
The  fact  that  Drake  did  not  visit  his  daugh- 
ter's room  for  communion  and  companionship 
as  a  father  furnished  no  sort  of  reason  for 
believing  he  would  not  as  master  of  his  home 
go  there  to  eject  an  invader  of  its  sanctity. 
ESmerson's  visit  was  admittedly  clandestine, 
so  far  as  Drake  was  concerned,  and  there  is 
no  foundation  in  the  evidence  for  a  sugges- 
tion that  Emerson  was  there  by  the  acquies- 


cence or  Implied  invitation  of  ]>rake,  or  that 
Drake  had  set  a  trap  for  him  with  a  view 
to  kill  him.  Hence  the  doctrine  of  Wilker- 
son  v.  State,  91  Ga.  729,  17  S.  B^  990,  44  Am. 
St  Rep.  63,  has  no  application.  In  the  case 
of  Yamell  v.  State,  26  Tex.  App.  56,  9  8.  W. 
65,  much  relied  upon  by  appellant  the  de- 
fendant and  a  daughter  of  deceased  were 
guilty  of  illicit  intercourse  30  or  40  yards 
from  the  house  and  away  from  the  deceased* 
who,  after  being  informed  of  what  had  hap- 
pened, went  to  the  place*  his  daughter  having 
fled  to  the  house,  and  there  attacked  defend- 
ant with  an  axe  and  was  killed  by  him.  The 
court  held  that  upon  these  facts  the  defend- 
ant had  not  lost  his  right  of  self-defense. 
This  was  manifestly  on  the  theory  that  the 
deceased  attacked  the  defendant  in  that  case 
in  revenge  for  what  had  occurred  out  of  his 
presence,  and  the  case  is  distinguishable 
from  the  case  at  bar.  In  VameU's  Case,  the 
deceased  attacked  upon  information  of  a  com- 
pleted act  done  out  of  his  presence;  in  tiie 
case  at  bar,  the  deceased  attacked  for  an  act 
in  progress  under  his  roof  aind  in  his  sight 
Drake,  being  in  his  own  home,  had  a  perfect 
right,  on  hearing  a  noise,  to  arm  himself, 
place  a  light  on  his  table,  and  approach  the 
door  of  his  daughter's  room,  which  stood 
ajar,  and  ascertain  the  cause.  If  he  had  rea- 
son to  believe  a  man  was  in  his  daughtefs 
room  for  an  unlawful  purpose,  he  not  only 
had  a  right  to  push  open  the  door  and  use 
whatever  force  was  necessary  to  eject  the 
invader  of  his  home  and  family  honor,  bnt  it 
was  so  natural  and  probable  that  any  father 
would  do  so  under  such  circumstances  that 
it  would  be  unreasonable,  indeed  foolhardy, 
for  the  trespasser  not  to  expect  a  possible 
encounter  with  the  father.  The  law  will  not 
give  immunity  or  amelioration  from  the  nat- 
ural consequences  of  doing  a  criminal  act  In 
proportion  to  the  secrecy  and  frequency  wltli 
which  it  is  committed.  The  law  will  not 
heed  Emerson  when  he  says:  "I  have  en- 
tered Drake's  home  before  for  immoral  pur- 
poses without  discovery.  I  have  reliable  in- 
formation that  Drake  never  enters  his  daugh- 
ter's room.  I  do  not  therefore  expect  to  meet 
him  on  my  secret  and  noiseless  visits  there  at 
night  If  I  should  happen  to  meet  him,  and, 
contrary  to  my  expectation,  he  assaults  me 
during  my  criminal  act  in  his  home,  the  law 
of  self-defense  will  protect  me  if  I  kill  him 
to  save  my  own  life,  because  I  am  without 
fault  having  done  nothing  reasonably  calcu- 
lated to  bring  on  a  difficulty."  The  bare 
statement  shows  how  untenable  is  the  coxk- 
tention  based  upon  the  alleged  belief  of  Earner- 
son  that  he  would  not  encounter  Drake  that 
night  It  is  sufficient  to  know  that  he  did  oi- 
counter  Drake  in  his  home,  where  he  had  a 
right  to  be,  and  where  Emerson  had  no  right 
to  be.  But  it  is  said  the  testimony  supports 
a  theory  that  the  father  had  knowledge  of 
his  daughter's  unchastity,  and  because  of  thla 
was  so  estranged  from  her  as  to  have  aban- 
doned her  and  lost  all  concern  about  her  con- 
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duct  and  welfare,  and  that  therefore  be  did 
not  attadc  defendant  In  sadden  heat  and  pas- 
sion npon  a  new  provocation,  bnt  in  revenge 
for  past  wrong,  which  clothed  defendant  with 
the  right  of  self-defense.  No  reasonable  view 
of  the  testimony  warranted  an  inference  that 
the  father  had  so  abandoned  his  daughter  to 
a  life  of  shame  as  not  to  be  naturally  moved 
to  ungovernable  wrath  by  witnessing  her  fur- 
ther pollution.  It  is  true,  Bmerson  testified 
that  he  had  been  making  similar  visits  to  the 
room  of  Belle  Bailey  once  or  twice  a  month 
during  1906,  but  there  was  no  attempt  to 
show  that  Drake  acquiesced  in  It,  or  that  he 
was  aware  of  it  Drake  undoubtedly  knew 
of  the  daughter's  downfall  many  years  be- 
fore, and  his  proud  heart  was  so  stung  and 
humiliated  by  it  that  he  did  not  entirely  for- 
give her,  yet  the  undisputed  testimony  is  that 
by  his  wish  she  was  living  under  his  roof  as 
a  member  of  his  household.  She  kept  the 
house  and  did  the  cooking,  but  there  was 
nothing  unusual  or  degrading  in  that  Her 
sister  Kittle  did  the  same  thing  until  she 
married.  She  ate  at  his  table  and  enter- 
tained her  friends  in  his  home.  She  received 
support  for  herself  and  child  from  her  fa- 
ther's means  and  had  her  own  pocket  money, 
from  the  farm  produce.  She  had  the  friend- 
ship of  her  brother  and  the  companionship 
and  love  of  her  innocent  child  in  the  old 
home.  The  father's  grief  for  her  former 
lapse  forbids  the  thought  that  he  had  lost 
concern  for  her  as  his  daughter,  and  the  de- 
nouement shows  that  she  could  have  relied 
on  his  protection  from  further  dishonor  at 
any  cost  We  do  not  hesitate  to  say  that 
there  is  nothing  in  the  testimony  to  warrant 
an  Inference  that  the  relation  between  father 
and  daughter  was  such  that  defendant  was 
without  fault  in  bringing  about  the  necessity 
to  kill  At  request  of  appellant,  the  court  in- 
structed the  Jury:  'That  the  illicit  inter- 
coarse  of  one  with  a  female  of  well-known 
unchaste  character,  with  her  consent,  is  not 
such  provocation,  if  her  want  of  chastity  be 
known  to  her  male  relatives,  as  would  reduce 
the  homicide  of  the  man  by  the  relative  to 
manslaughter.  And  one  found  in  intercourse 
with  such  woman  under  such  circumstances, 
if  assaulted  by  her  relative  under  the  facts 
herein  supposed  to  exist,  may  defend  himself 
from  assault  to  the  extent  of  taking  human 
life,  if  it  be  necessary  to  protect  his  own  life, 
or  to  protect  his  person  from  serious  bodily 
harm,  provided  he  did  nothing  more  than  this 
to  bring  on  the  difficulty,  and  there  was  no 
other  safe  means  of  escape,  and  provided  the 
jury  believe  a  reasonably  firm  person  under 
the  same  circumstances  would  come  to  the 
same  conclusion."  Whether  this  was  a  cor- 
rect charge  was  not  involved  in  the  appeal. 
Certainly  it  was  as  favorable  to  appellant  as 
he  could  possibly  expect,  in  so  far  as  his  con- 
tention rests  upon  the  unchaste  character  of 
Belle  Bailey,  and  should  be  fairly  construed 
as  a  qualification  of  the  rule  stated  in  the 


Alabama  case  in  accordance  with  appellant's 
view. 

7.  It  remabis  to  inqubre  whether  the  charge 
based  upon  the  Alabama  case  was  Inapplica- 
ble for  want  of  evidence  tending  to  show 
that  defendant  armed  himself  with  a  deadly 
weapon  in  anticipation  that  any  one  might  or 
would  interfere  with  his  purpose,  and  with 
intent  to  take  the  life  of  another  should  it 
be  necessary  to  save  his  own  in  the  course  of 
such  interference.  A  brief  reference  to  the 
testimony  will  be  sufficient  to  show  that  this 
contention  Is  incorrect  Reference  has  al- 
ready been  made  to  the  fact  that  Emerson 
placed  his  pistol  that  night  on  top  of  hia- 
clothes  in  reach  from  the  side  of  the  bed 
where  he  was.  Bmerson,  in  explanation  of 
his  being  armed  with  a  pistol,^  stated  that  as 
sergeant  of  the  county  chain  gang  he  usually 
carried  a  pistol,  and  that  he  had  it  with  him 
on  this  occasion,  in  anticipation  that  he  might 
come  across  an  escaped  convict  and  that  he 
did  not  carry  it  in  anticipation  of  Interfer- 
ence with  bis  visit  to  Belle  Bailey.  It  was^ 
however,  for  the  jury  to  determine  whether 
this  was  a  satisfactory  explanation  of  Emer- 
son's having  the  pistol  in  Drake's  house  when 
not  on  duty,  and  of  the  apparently  careful 
placing  of  it  for  quick  use.  Mary  Bailey,  in 
contradiction  of  her  mo^er,  testified  that 
shortly  after  the  homicide  that  night  her 
mother  said  in  her  presence  that  she  heard 
her  father  when  he  got  out  of  bed  and  begged 
Emerson  to  leave.  If  warned  to  leave  in  time 
to  make  bis  escape,  did  he  remain  with  pur- 
pose to  shoot  his  way  out  later,  if  necessary? 
Mention  has  been  made  of  the  witnesses  who 
testified  that  Emerson,  after  the  homicide, 
declared  that  Drake  was  the  best  target  he 
ever  shot  at  Earle  Mayfield  testified  that, 
two  weeks  after  the  homicide,  Emerson  told 
him  that  he  had  been  warned  to  stay  away 
from  Drake's  house,  and  that  he  knew  he 
ought  not  to  have  gone  there,  and  further 
said :  "Mr.  Drake  appeared  in  the  door  again, 
and  then,  God  damn  him,  I  meant  to  kill 
him."  Also:  "I  had  the  advantage  of  him, 
as  he  was  between  me  and  the  light."  Ralph 
Drake  testified  that  Belle  Bailey  told  him 
that  night  that  Allen  Emerson  had  not  been 
there  but  twice,  and  that  he  said  he  would 
come  if  it  cost  him  his  life.  Furthermore,  an 
issue  was  raised  in  the  testimony  whether 
Drake  fired  his  pistol  at  all  that  night 
There  was  testimony  that  after  careful  search 
in  the  room  and  on  the  ground  about  the 
window  no  bullet  marks,  other  than  those 
made  by  balls  from  Emerson's  pistol,  could 
be  found,  and  no  bullet  from  Drake's  pistol 
could  be  found,  and  there  was  a  confilct  of 
testimony  as  to  whether  the  pistol  of  Drake, 
found  by  his  side  with  one  empty  shell,  ap- 
peared to  have  been  recently  discharged.  The 
foregoing  certahily  constitutes  some  evidence 
tending  to  show  that  Emerson  entered 
Drake's  home  for  an  unlawful  purpose,  and 
with  the  intention  to  use  a  deadly  weapon 
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against  axiy  one  interfering  with  its  accom- 
plishment If  Emerson  Icilled  Drake  pursu- 
ant to  sucli  formal  design,  it  was  murder. 

&  Tlie  tenth  exception  assigns  error  in 
charging  the  juiy :  ''If  the  evidence  fails  to 
show  you  by  the  preponderance  of  the  evi- 
dence that  he  was  without  fault  in  bringing 
about  the  difficulty,  then  his  plea  of  self-de- 
fense fails,  and  you  will  say  what  offense  he 
Is  guilty  of— guilty  of  murder  or  guilty  of 
manslaughter."  It  is  contended  that  •such 
charge  was  faulty,  in  eliminating  the  prin- 
ciple that  one  may  not  he  without  fault  in 
bringing  on  a  difficulty,  and  yet  his  right  of 
•self-defense  survives  if  he  shows  an  intention 
and  desire  to  abandon  the  conflict,  and,  fur- 
ther, that  it  eliminates  the  doctrine  that  de- 
fendant was  entitled  to  an  acquittal  if  there 
was  a  reasonable  doubt  of  his  guilt,  although 
the  evidence  falls  to  establish  the  plea  of  self- 
defense.  There  was  nothing  in  the  testimony 
calling  for  a  statement  of  the  law  touching 
the  right  of  self-defense  when  one  originally 
at  fault  withdraws  from  the  difficulty  in  good 
faith;  but,  conceding  there  was  such  testi- 
mony, the  point  was  covered  by  charging  ap- 
pellapt's  fifth  request  to  charge.  So,  also,  in 
giving  to  the  jury  appellant's  fourth  request 
to  charge  the  jury  were  fully  instructed  to 
acquit  the  accused  if  there  was  a  reasonable 
doubt  on  any  material  point.  State  v.  Way, 
38  S.  G.  346, 17  S.  E.  89;  State  v.  Way,  76  Q. 
O.  94,  56  S.  B.  653. 

9.  The  twelfth  and  thirteenth  exceptions  al- 
lege error  in  the  failure  to  charge  appellant's 
request:  "That  one  is  not  obliged  to  retreat 
if  thereby  he  increases  his  danger,'  provided 
he  has  not  forfeited  his  right  to  self-defense 
in  other  respects."  The  court,  doubtless,  did 
not  deem  it  necessary  to  give  this  charge  be- 
cause he  had  previously,  at  request  of  appel- 
lant, instructed  the  jury  that  *'the  law,  rec- 
ognizing the  imperfections  of  human  nature, 
does  not  require  that  one  charged  with  homi- 
cide should  show  that  there  was  no  other 
possible  means  of  escape  when  he  struck  the 
fatal  blow ;  but  he  is  only  called  upon  to  sat- 
is^ the  jury  that,  -under  all  the  circumstan- 
ces by  which  he  was  surrounded,  he  readily 
believed  that  there  was  a  necessity  for  taking 
the  life  of  his  adversary  in  order  to  preserve 
his  own,  and  that,  in  the  opinion  of  the  jury, 
these  circumstances  were  such  as  to  justify 
such  a  belief  in  the  mind  of  a  person  of  ordi-. 
nary  firmness  and  reason."  The  charge  given 
was  more  favorable  to  the  appellant  than  the 
charge  refused,  and  more  fully  and  clearly 
covered  the  point  sought  to  he  made.  The  re- 
quest refused  made  the  right  not  to  retreat 
under  certain  circumstances  depend  upon 
whether  retreat  would  actually  increase  the 
danger,  and  was  coupled  with  a  proviso  so  ex- 
tensive as  to  cloud  the  point  in  the  mind  of 
the  jury;  whereas,  the  charge  given  only 
imposed  upon  the  defendant  the  duty  of 
showing  that  he  believ^  there  was  a  necessi- 
ty to  kill,  which  involves  the  absence  of  rea- 


sonable safe  .means  of  escape  or  retreat,  and 
that  the  circumstances  justified  such  belief  In 
an  ordinary  person. 

Th0  fourteenth  exception  Imputes  error  in 
charging  the  jury :  '*If  you  conclude  that  the 
defendant  was  a  trespasser  in  that  bouse,  and 
the  trespassing  was  such  as  would  be  rea- 
sonably calculated  to  precipitate  a  conflict, 
then  such  trespasser  could  not  be  said  to  be 
without  fault,  and  in  that  event  such  tres- 
passer could  not  invoke  the  plea  of  self-de- 
fense"—the  error  assigned  l>eing  that  the 
charge  implied  the  right  on  the  part  of  tbe 
deceased  to  assault  the  defendant  with  a 
deadly  weapon  and  seek  to  kill  him  becAwse 
he  was  a  trespasser.  This  is  an  incorrect 
view  of  the  charge.  The  court  did  not  use 
the  term  "trespasser*'  in  the  sense  of  one  com- 
mitting a  simple  trespass  upon  real  property, 
as  contended  by  appellant,  but  a  tre^asser 
in  the  sense  disclosed  by  the  evld^ce,  and 
already  discussed,  and  he  left  it  to  the  jury 
to  say  whether  such  a  trespass  was  commit- 
ted by  Emerson  as  was  reasonably  calculated 
to  precipitate  a  conflict  with  the  deceased  in 
his  home.  The  charge  was  correct  and  In  ac- 
cordance with  the  views  heretofore  an- 
nounced. 

After  careful  consideration  of  ev^y  exceih 
tion,  we  flnd  no  ground  for  reversal. 

The  judgment  of  the  circuit  court  Is  there- 
fore affirmed. 

(78  &  C.  S74> 

DRAWDY  V,  ATIiANTIO  00A8T  UNB 
B.  GO. 

(Supreme  Court  of  South  Oarolina.   Oct.   12, 

1907.) 

1.  RAILBOAOS  — AOCIDSNTB     AT     GsOSSINQa  — 

Violation  of  Signai.  Statute. 

Where  a  railroad  fails  to  comply  with  ttM 
signal  statute  when  approaching  a  crossing,  and 
a  person  is  killed  there  by  the  train,  the  non- 
compliance is  presumed  to  be  the  negllgenot 
which  caused  the  death,  unless  It  Is  shown  to 
have  been  caused  in  some  other  manner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  $  1120.] 

2.  SaMB— €k)NTBIBt7T0BT    NXOIJOBNCK  —  NON- 
SUIT. 

A  person  who  knew  that  a  tndn  was  ap- 
proaching a  crossing,  and  bad  ample  opportunitf 
to  observe  its  proximity,  speed,  and  the  extreme 
liardihood  of  attempting  to  cross  in  front  of  it, 
nevertheless  made  the  attempt  and  was  killed. 
Held,  that  he  was  guilty  of  contributory  neali- 
gence  warranting  a  nonsuit 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §  1026.] 

Appeal  from  Common  Pleas  Oircult  Gomt 
of  Colleton  County;  R.  O.  Purdy,  Judge. 

Action  by  W.  P.  Drawdy,  executor  of  M. 
A.  Drawdy,  against  the  Atlantic  Coast  Una 
Railroad  Company.  From  a  judgment  tot 
defendant,  plaintiff  appeala    Affirmed. 

See  65  &  E.  444. 

Griffin  &  Padgett,  Howell  k  Oruber,  and 
0.  C  Tracy*  for  appellant  W.  Huger  Flta- 
simons,  T.  M.  Mordacai,  Peurlfoy  Bros^,  and 
P.  A.  Wilcox,  for  respondent 
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WOODS,  J.  M.  A.  Drawdy  was  killed  by 
defendant's  train  while  attempting  to  Gross 
its  track  at  Green  Pond,  where  the  pnbllc 
road  intersects  the  railroad;  and  the  plain- 
tiff, as  administrator,  bronght  this  action  to 
recover  damages  for  his  death.  The  Judg- 
ment of  the  drcnit  court  overruling  a  de- 
murrer to  the  complaint  was  affirmed  by  this 
court  76  S.  C.  808,  55  S.  B.  444.  The  fomier 
appeal  decided  It  was  not  per  se  such  negli- 
gence as  will  prevent  a  recovery  for  personal 
injuries  or  death  for  one  to  undertake  to 
cross  a  railroad  track  at  a  crossing  after 
he  has  heard  one  blast  of  the  whistle  of  the 
approaching  train.  The  particulars  of  the 
accidoit  as  they  appeared  in  the  complaint 
were  held  not  to  show  on  their  face  gross  or 
willful  negligence  preventing  a  recovery  un- 
der the  statute  which  makes  a  railroad  com- 
pany liable  when  it  fails  to  give  the  statu- 
tory signals,  unless  the  person  killed  or  in- 
jured was  guilty  of  willful  or  gross  negli- 
gence. When  the  case  came  on  for  trial,  the 
circuit  Judge  held  the  particulars  of  the  acci- 
dent developed  by  the  evidence  on  behalf  of 
the  plaintiff  to  show  plainly  the  gross  negli- 
gence of  Drawdy  in  attempting  to  cross  the 
track  in  front  of  the  train  contributed  to 
his  death  as  a  proximate  cause,  and  granted 
an  order  of  nonsuit.  The  appeal  is  from  this 
order. 

The  deceased,  M.  A.  Drawdy,  and  his  wife, 
Elizabeth  Drawdy,  on  their  Journey  from 
Walterboro  to  Beaufort,  had  to  stop  off  and 
change  cars  at  Qreen  Pond.  They  had  left 
home  without  breakfast,  and,  while  waiting 
for  their  train,  Drawdy  left  his  ^wife  in  the 
station,  and  went  across  the  track  for  the 
purpose  of  buying  lunch  at  a  store  nearby. 
On  his  return,  he  was  struck  and  killed  by 
a  through  train  not  scheduled  to  stop  at 
Green  Pond.  There  was  evidence  that  the 
train  was  running  at  a  high  rate  of  speed, 
but  not  faster  than  the  fast  trains  usually 
ran  by;  and  that  there  was  an  embankment 
which  for  a  part  of  the  way  would  obstruct 
Drawdy's  view  of  the  approaching  train  on 
liis  return;  and  some  of  the  witnesses  testi- 
fied they  heard  one  sharp  blast  of  the  whistle 
at  the  usval  place  about  500  yards  distant, 
but  did  not  hear  the  continued  signal  requir- 
ed by  the  statuta  The  statute  provides  that, 
if  the  continued  signal  prescribed  is  not  giv- 
en, "the  corporation  shall  be  liable  for  all 
damages  caused  by  the  collision,  •  •  • 
unless  it  be  shown  that  in  addition  to  mere 
want  of  ordinary  care,  the  person  injured 
or  the  person  having  charge  of  his  person  or 
property  was  at  the  time  of  the  collision, 
guilty  of  gross  or  willful  negligence,  or  was 
acting  in  violation  of  the  law;  and  that 
such  gross  or  willful  negligence  or  unlawful 
act  contributed  to  the  injury."  The  court 
held  in  Strother  v.  Railroad  Co^  47  S.  a  881, 
25  S.  B.  273:  'The  failure  on  the  part  of 
defendant's  servants  to  ring  the  bell  or  sound 
the  whistle  in  the  manner  provided  by  the 


statute  was  negligence  per  se.  When  the  de- 
ftedant  violates  the  requirements  of  the  stat- 
ute as  to  ringing  the  bell  or  sounding  the 
whistle,  and  a  person  is  injured  by  its  locomo- 
tice  while  crossing  a  highway,  street,  or  trav- 
eled place,  it  will  be  presumed  that  such  neg- 
ligence caused  the  injury,  unless  the  testi- 
mony shows  that  the  injury  was  caused  in 
some  other  manner,  which  was  not  done  in 
this  case."  There  was  evidence  that  the 
crossing  at  Green  Pond  was  a  much  frequent- 
ed and  traveled  place,  and  plaintiff  contend- 
ed on  the  authority  of  Rislnger  v.  So.  Ry. 
Co.,  60  S.  C.  429,  38  S.  B.  1,  that.it  was  for 
the  Jury  to  decide  whether  the  rate  of  speed 
at  which  the  train  was  run  by  such  crossing 
was  negligence.  The  romarks  in  the  Risinger 
Case  were  applied  to  the  rate  of  speed 
tlirough  the  town  or  LeesvlUe,  and  we  do 
not  think  thero  is  good  ground  to  extend  the 
principle  to  an  ordinary  crossing  meroly  be- 
cause it  is  frequented,  for  the  reason  that  as 
to  mero  crossings  the  statute  has  prescribed 
the  precautions  to  be  taken. 

But  the  point  Is  not  material  here,  for  un- 
der the  case  of  Strother  v.  Ry.  Co.,  supra, 
noncompliance  with  the  signal  statute  is  pre- 
sumed to  be  the  negligence  which  caused  per- 
sonal injury  or  death  of  a  person  injured  or 
killed  by  the  train  .at  a  crossing.  As  there 
was  some  evidence  from  which  it  might  pos- 
sibly be  Inferred  that  the  continued  signal 
prescribed  by  law  was  not  given,  the  con- 
sideration of  the  appeal  from  the  nonsuit 
must  begin  with  the  assumption  that  the 
negligence  of  the  defendant  was  a  proximate 
cause  of  the  death  of  Drawdy.  The  inquiry, 
then,  is  whether  there  was  gross  negligence 
<m  the  part  of  Drawdy  contributing  to  his 
death  as  a  proximate  cause.  We  think  that 
no  other  than  an  aflSrmative  answer  is  pos- 
sible under  the  evidence  offered  by  the  plain- 
tiff. Drawdy  went  across  the  track  to  the 
store  of  either  Welch  or  Boynton.  Those 
stores  were  opposite  each  other  on  the  pub- 
lic road,  not  more  than  80  feet  from  the  track. 
G.  S.  Amett,  the  only  eyewitness  of  the  ac- 
cident, testified  to  these  facts:  He  was 
standing  between  Boynton's  store  and  the 
railroad,  16  or  20  feet  from  the  track.  Draw- 
dy passed  him,  going  towards  Welch's  store. 
A  few  minutes  afterwards  the  witness  heard 
a  sharp  blast  from  the  approaching  train  at 
about  500  yards  distant  It  does  not  appear 
that  he  knew  where  Drawdy  was  at  this 
moment  After  a  lapse  of  10  or  15  minutes 
from  the  time  he  crossed  the  track,  and  after 
the  blast  of  the  whistle,  Drawdy  passed  the 
witness  at  a  run  in  the  effort  to  recross  the 
track  in  advance  of  the  train.  From  Ills 
position  when  Drawdy  passed  him  the  wit- 
ness saw  and  heard  the  train,  and  knew  the 
impossibility  of  malting  a  safe  crossing.  It 
is  manifest  from  the  evidence  that  Drawdy 
had  heard  the  signal,  knew  tlie  train  was  ap- 
proaching, and  was  running  a  race  with  it 
in  his  anxiety  to  get  to  the  statioo.    Had  be 
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^aken  the  slightest  precaation  to  use  his  eyes 
or  ears*  he  could  not  have  failed  to  see  how 
near  the  train  was,  how  rapidly  it  Was  run- 
ning, and  how  reckless  would  be  the  attempt 
to  cross  in  front  of  it;  for  he  passed  the 
yery  spot  where  all  these  things  were  obylous 
to  Amett  It  seems  the  train  was  so  near 
when  he  passed  Amett  that  he  was  not  abl^ 
to  go  10  steps  to  the  railroad  before  the  loco- 
motive  came,  for  the  position  of  the  body 
indicated  be  did  not  have  time  to  get  In  front 
of  the  train.  This  is  Amett's  account  In  his 
own  language:  "Q.  You  say  Mr.  Drawdy 
was  running  towards  the  railroad?  A.  Yes, 
sir.  Q.  ifow  far  was  he  from  the  railroad 
when  he  passed  you?  A.  At  whatever  dis- 
tance I  was,  I  would  say  20  to  25  feet  Q. 
Eight  or  ten  steps?  A.  Yes,  sir;  it  was  10 
steps.  I  am  sure  it  was  that  far.  Q.  What 
happened  after  that?  Just  describe  it  In  your 
own  way.  A.  Well,  he  tried  to  apparently — 
As  he  passed  by  me  in  such  a  rush,  I  looked 
around,  and  seen  he  was  trying  to  get  across 
the  railroad,  and  the  train  was  so  near  at 
hand  I  watched  him,  and  seen  there  was 
going  to  be  a  collision ;  that  he  could  not  get 
across,  and  closed  my  eyes  for  a  moment  to 
keep  from  seeing  him,  and,  as  quick  as  the 
engine  passed,  I  opened  them  and  stooped 
down,  and  looked  underneath  the  cars  to  see 
if  I  could  see  his  feet  on  the  other  side,  to 
see  if  he  had  got  across,  and  I  could  not  see 
It,  and  as  quick  as  the  train  passed  I  rushed 
to  the  track  and  looked  up  it  to  see  if  I  could 
see  him,  and  I  did  see  him  by  the  track.**  On 
the  cross-examination  he  testified:  ''Q. 
While  you  were  standing  there  you  heard  a 
train  blow,  didn't  you?  A.  Yes,  sir.  Q.  You 
knew  a  train  was  coming,  didn't  you?.  A.  I 
was  expecting  It  Q.  You  heard  It  and  knew 
It  was  coming?  A.  Yes,  sir.  Q.  Mr.  Drawdy 
at  that  time  was  on  the  south  side  of  you? 
A.  Yes,  sir;  he  passed  me.  Q.  So,  when  he 
got  to  you,  if  he  had  any  hearing  at  all,  he 
must  have  known  the  train  was  coming?  A. 
Well,  I  think  so.  •  •  •  Q,  Tell  me  why 
it  was  that  you  shut  your  eyes  when  you  saw 
him  going  to  that  train?  A.  To  keep  from 
seeing  a  position.  Q.  Why  was  it?  A.  I  saw 
the  speed  he  was  going,  and  the  speed  the 
train  was  going.  Q,  You  knew  it  was  impos- 
sible for  him  to  cross  first?  A.  Yes,  sir.  Q. 
Are  you  sure  Mr.  Drawdy  got  on  the  track? 
A.  Yes,  sir.  Q.  Didn't  you  shut  your  eyes? 
A.  I  don't  know  whether  he  got  on  the  track 
or  not  I  seen  the  way  he  was  going,  and 
that  he  was  going  to  try  to  get  across.  Q. 
Didn't  you  see  he  couldn't  get  on  the  track  In 


front  of  that  engine?  A.  I  didn't  know 
whether  he  was  going  on  or  not  I  seen 
there  was  going  to  be  a  collision." 

In  Bamberg  t.  Ballroad  Co.,  72  8.  C  303, 
51  S.  B.  989,  ''the  plalnUff  testified  she  had 
already  .crossed  the  track  30  or  40  yards  from 
the  place  where  she  was  injured ;  and  there 
looked  for  the  train,  but  did  not  see  it,  walk- 
ed rapidly  on,  and,  hearing  no  whistle  or 
bell,  undertook  to  cross  a  second  time  without 
looking  again.  Under  this  proof.  It  was  for 
the  jury  to  say  whether  the  plalntUTs  failure 
to  look  and  listen  constituted  contributory 
negligence."  But  in  that  case  the  court  says: 
"No  doubt  the  failure  to  look  and  listen  be- 
fore  going  on  the  railroad  track  under  some 
circumstances  would  be  held  to  admit  of  no 
other  inference  than  that  the  person  injured 
was  guilty  of  contributory  negligence,  and  in 
such  cases  the  court  would  grant  a  nonsuit 
on  the  principle  announced  in  Jarrell  y.  Ball- 
way  Co.,  58  S.  G.  491,  86  8.  E.  910.  This 
case  Is  clearly  of  that  character.  Its  facts 
are  not  even  analogous  to  those  in  the  Bam- 
berg Case,  and  are  very  difiTerent  from  those 
in  Osteon  ▼.  Bailroad  Co.,  76  &  a  368,  57  S. 
B.  196,  where  the  verdict  was  allowed  to 
stand  only  because  of  .a  doubt  as  to  whether 
the  plaintiff's  negligence  was  a  proximate 
cause  of  the  injury.  Here  Drawdy  knew  the 
train  was  approaching,  and  very  near  the 
crossing.  He  had  ample  opportunity  to  ob- 
serve how  near  It  was,  and  its  speed;  and, 
if  he  had  ot>served  it  at  all,  he  would  have 
seen  the  extreme  hardihood  of  attempting  to 
cross  in  front  of  It  The  fact  made  out  a 
case  of  gross  negligence  by  the  deceased  as 
the  proximkte  cause  of  the  accident  at  least 
as  strong  as  was  made  in  Barbtf  v.  Bailroad 
Co.,  34  8.  a  451,  13  &  E.  630,  where  the 
plaintiff  was  nonsuited  because  he  undertook 
to  cross  In  front  of  a  train  which  he  knew 
to  be  approaching  ancl  near  at  hand.  The 
continued  statutory  signal  could  not  havegiv- 
,en  Drawdy  more  complete  warning  than  he 
had ;  and  therefore  it  was  not  the  failure  to 
give  the  signal,  but  the  neglect  of  the  deceas- 
ed to  heed  the  notice  he  had  of  the  near  ap- 
proach of  the  train,  that  was  the  proximate 
cause  of  his  death.  The  case  is  ^  Illustra- 
tion of  that  mysterious  mental  condition 
into  which  men  sometimes  fan,  where  the 
facts  present  to  the  senses  the  most  urgent 
alarm  of  danger,  and  yet  the  mind  either  fails 
to  receive  the  Impression,  or  from  confusloii 
loses  control  of  Itself  and  of  the  body. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  afilrmed. 


s.a) 
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(78  S.  C.  «) 

VENNING  r.  ATLANTIC  COAST  LINE  E. 
CO. 

(Supreme  Court  of  South  Carolina.    Aug.  81» 
1907.) 

!•  COMMSaCIt— INTEBBTATB     COMMKROB  — CON- 
NEOTINO  CaBBIEBS. 

24  St.  at  Large,  p.  1,  makes  eadi  carrier 
the  agent  of  its  connecting  carrier  from  whom 
it  receives  freight,  and  makes  each  liable  for 
any  freight  lost,  damaged,  or  destroyed  by  the 
connecting  carrier.  Held^  an  infringement  of 
the  interstate  commerce  clause  of  the  federal 
Constitution. 

2.  CONSTITXTTIOITAX.  LaW— EqUAI.  PBOTECnON 

or  Laws. 

24  St.  at  Large,  p.  1,  making  each  carrier 
the  agent  of  its  connecting  carrier  from  whom 
it  receives  freight,  and  liable  for  neglect  of  its 
connecting  carrier,  is  not  a  violation  of  Const. 
U.  S.  Amend.  14,  or  Const  S.  (X  art.  1,  I  6, 
as  denying  to  the  carrier  the  equal  protection 
of  the  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  S  702.] 

3.  CABBiBsa— Loss  OB  Daicaob  to  Fbbioht. 

24  St.  at  Large,  p.  81,  providing  a  penalty 
for  failure  to  pay  loss  or  damage  to  freight  in 
a  given  time,  applies  only  to  loss  or  damage  to 
freight  occurring  on  line  of  carrier  sued  In  the 
state. 

4.  SAice— Infobmatioiv  as  to  Loss. 

24  St.  at  Large,  p.  81,  $  2,  providing  for  the 
recovery  of  loss  or  damage  to  freight,  does  not 
impose  on  one  connecting  carrier  liability  for 
the  default  of  another,  unless  such  carrier  ob- 
tains and  gives  information,  or  uses  due  dili- 
gence, as  provided  by  Civ.  Code  1902,  I  1710, 
by  furnishing  information  as  to  when  the  loss 
or  damage  occurred. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County. 

Action  by  S.  R.  Venning  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
circuit  judgment  affirming  judgment  of  the 
magistrate,  defendant  appeals.    Reversed. 

The  following  are  the  statutes  referred  to 
and  considered  in  the  opinion: 

ClT.  Code  1902,  $  1710: 

*'When  under  contract  for  shipment  of 
freight  or  express  over  two  or  more  com- 
mon carriers,  the  responsibility  of  each  or 
any  of  them  shall  cease  upon  delivery  to  the 
conniectlng  line  Mn  good  order,'  and  if  such 
freight  or  express  has  been  lost,  damaged 
or  destroyed,  it  shall  be  the  duty  of  the  in- 
itial, delivering  or  terminal  road,  upon  notice 
of  such  loss,  damage  or  destruction  being 
given  to  It  by  the  shippers,  consignee,  or 
their  assigns,  to  adjust  such  loss  or  damage 
with  the  owners  of  said  goods  within  forty 
days,  and  upon  failure  to  discharge  such 
duty  within  forty  days  after  such  notice,  or 
to  trace  such  freight  and  inform  the  said 
party  so  notifying  when,  where  and  by  which 
carrier  the  said  freight  or  express  was  lost, 
damaged  or  destroyed,  within  said  forty 
days,  then  said  carrier  shall  be  liable  for 
all  such  loss,  damage  or  destruction  in  the 
same  manner  and  to  the  same  extent  as  if 
such  loss,  damage  or  destruction  occurred 
4m  Its  lines:    Providedt  that  tf  such  Initial, 


terminal  or  delivering  road  can  prove  that, 
by  the  exercise  of  due  diligence,  it  has  been 
unable  to  trace  the  line  upon  which  such 
loss,  damage  or  destruction  occurred,  it  shall 
thereupon  be  excused  from  Uabilily  under 
this  section." 

24  St  at  Large,  p.  1: 
"An  act  to  further  define  connecting  lines  of 
common  carriers  and  to  fix.  their  liabili- 
ties. 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  South  Carolina, 
that  all  common  carriers  over  whose  trans- 
portation lines,  or  parts  thereof,  any  freight 
baggage  or  other  property  received  by  either 
of  such  carriers  for  through  shipment  or 
transportation  by  such  carriers  on  a  contract 
for  through  carriage,  recognized,  acquiesced 
in  or  acted  upon  by  such  carriers,  shall  in 
this  State,  with  respect  to  the  undertaking 
and  matters  of  such  transportation,  be  con- 
sidered and  construed  to  be  connecting  lines, 
und  be  deemed  and  held  to  be  the  agents  of 
each  other,  each  the  agent  of  the  others,  and 
all  the  others  the  agents  of  each,  and  shall 
be  held  and  deemed  to  be  under  a  contract 
with  each  other  and  with  the  shipper,  owner 
and  consignees  of  such  property  for  the  safe 
and  speedy  through  transportation  thereof 
from  point  of  shipment  to  destination ;  and 
such  contract  as  to  the  shipper,  owner  or  con- 
signee of  such  property  shall  be  deemed  and 
held  to  be  the  contract  of  each  of  such  com- 
mon carriers;  and  in  any  of  the  courts  of 
this  state,  any  through  bill  of  lading,  way 
bill,  receipt,  check  or  other  instrument  issu- 
ed by  either  of  such  carriers,  or  other  proof 
showing  that  either  of  them  has  received 
such  freight,  baggage  or  other  property  for 
such  through  shipment  or  transportation, 
shall  constitute  prima  facie  evidence  of  the 
subsistence  of  the  relations,  duties  and  li- 
abilities of  such  carriers  as  herein  defined 
and  pre8crit)ed,  notwithstanding  any  stipu- 
lations or  attempted  stipulations  to  the  con- 
trary by  such  carriers,  or  either  of  them. 

"Sec  2.  For  any  damages  for  injury,  or 
damage  to,  or  loss,  or  delay  of  any  freight, 
baggage  or  other  property  sustained  any- 
where in  such  through  transportaticm  over 
connecting  lines,  or  either  of  them,  as  con- 
templated and  defined  in  the  next  preceding 
section  of  this  act,  either  of  such  connecting 
carriers  which  the  person  or  persons  sus- 
taining such  damages  may  first  elect  to  sue 
in  this  state  therefor,  shall  be  held  liable  to 
such  person  or  persons,  and  such  carrier  so 
held  liable  to  such  person  or  persons  shall 
be  entitled  in  a  proper  action  to  recover  the 
amount  of  any  loss,  damage  or  injury  it  may 
be  required  to  pay  such  person  or  persons 
from  the  carrier  through  whose  negligence 
the  losses,  damage  or  injury  sustained,  to- 
gether with  costs  of  suit 

"Sec  3.  That  this  act  shall  take  effect 
immediately  upon  its  approval  by  the  Gov- 
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ernor,  and  all  acts  and  parts  of  acts  Incon- 
sistent with  this  act  are  hereby  repealed. 

"Approved  the  18th  day  of  May»  A.  D. 
1903." 

24  St  at  Large,  p.  81: 
"An  act  to  regulate  the  manner  In  which 
common  carriers  doing  business  in  this 
state   shall   adjust  freight  charges   and 
claims  for  loss  or  damage  to  freight 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  South  Carolina, 
that  from  and  after  the  passage  of  this  act 
all  common  carriers  doing  business  In  this 
State  shall  settle  their  freight  charges  ac- 
cording to  the  rate  stipulated  in  the  bill  of 
lading:  Provided,  the  rate  therein  stipulat- 
ed be  In  conformity  with  the  classification 
and  rates  made  and  filed  with  the  Interstate 
Commerce  Commission,  in  case  of  shipments 
from  without  this  state,  and  with  those  of 
the  railroad  commissioners  of  this  state,  in 
case  of  shipments  wholly  within  this  state; 
by  which  classification  and  rates  all  con- 
signees shall  in  all  cases  be  entitled  to  settle 
freight  charges  with  such  carriers;  and  it 
shall  be  the  duty  of  such  common  carrier  to 
inform  any  consignee  or  consignees  of  the 
correct  amount  due  for  freight  according  to 
such  classifications  and  rates;  and  upon 
payment  and  tender  of  the  amount  due  on 
any  shipment  or  on  any  part  of  any  ship- 
ment which  has  arrived  at  its  destination, 
according  to  such  classifications  and  rates, 
such  common  carrier  shall  deliver  the  freight 
in  question  to  the  consignee  or  consignees, 
and  any  failure  or  refusal  to  comply  with 
the  provisions  hereof  shall  subject  each  such 
carrier  so  failing  or  refusing  to  a  penalty 
of  fifty  dollars  for  each  such  failure  or 
refusal,  to  be  recovered  by  any  consignee  or 
consignees  aggrieved  by  suit  In  any  court  of 
competent  jurisdiction. 

"Sec.  2.  That  every  claim  for  loss  of  or 
damage  to  property  while  in  the  possession 
of  such  common  carrier  shall  be  adjusted 
and  paid  within  forty  days,  In  case  of  ship- 
ments wholly  within  this  state,  and  within 
ninety  days  In  case  of  shipments  from  with- 
out this  state,  after  the  filing  of  such  claim 
with  the  agent  of  such  carrier  at  the  point 
of  destination  of  such  shipment:  Provided, 
that  no  such  claim  shall  be  filed  until  after 
the  arrival  of  the  shipment  or  of  some  part 
thereof,  at  the  point  of  destination,  or  until 
after  the  lapse  of  a  reasonable  time  for  the 
arrival  thereof.  In  every  case  such  common 
carrier  shall  be  liable  for  the  amount  of 
such  loss  or  damage,  together  with  Interest 
thereon  from  the  date  of  the  filing  of  the 
claim  therefor  until  the  payment  thereof. 
Failure  to  adjust  and  pay  such  claim  within 
the  periods  respectively  herein  prescribed 
shall  subject  each  common  carrier  so  failing 
to  a  penalty  of  fifty  dollars  for  each  and 
every  such  failure,  to  be  recovered  by  any 
consignee   or   consignees    aggrieved   In   any 


court  of  competent  Jurisdiction:  Provided, 
that  unless  such  consignee  or  consignees  re- 
cover in  such  action  the  full  amount  claimed, 
no  penalty  shall  be  recovered,  but  only  the 
actual  amount  of  tbe  loss  or  damage,  witb 
interest  as  aforesaid:  Provided,  farther, 
that  no  common  carrier  shall,  be  liable  under 
this  act  for  property  which  never  came  into 
Its  possession,  if  it  complies  with  the  provi- 
sions of  section  1710,  vol.  1,  of  the  Code  of 
Laws  of  South  Carolina,  1902. 

"Sec.  3.  That  any  common  carrier,  xxpaa 
complying  with  the  provisions  of  this  act 
shall  have  all  the  rights  and  remedies  herein 
provided  for  against  the  common  carrier 
from  which  it  received  the  freight  in  ques- 
tion. 

"Sec.  4.  That  causes  of  action  for  the  re- 
covery of  the  possession  of  the  property 
shipped,  for  loss  or  damage  thereto  and  for 
the  penalties  herein  provided  for,  may  be 
united  In  the  same  complaint 

"Sec.  5.  That  all  acts  or  parts  of  acts  in- 
consistent with  this  act  be,  and  tlie  same 
are  hereby,  r^ealed. 

"Approved  the  23d  day  of  February,  A. 
D.  1903.'* 

P.  A.  Willcox,  Bienry  B.  Davis,  and  Wil- 
son &  Du  Rant  for  appellant  W.  G.  Dayiflk 
for  respondent 

WOODS,  J.  The  Belknap  Hardware  Com- 
pany, hi  January,  1905,  delivered  to  tbe 
Southern  Bailway  Company  at  Louisrllle, 
Ky.,  a  steel  range  and  warming  closet  con- 
signed to  the  plaintiff  at  Manning,  &  a 
The  defendant  Atlantic  Coast  Line  Railroad 
Company;  the  terminal  carrier,  delivered  to 
the  plaintiff  the  warming  closet  only,  and 
this  action  was  brought  in  a  magistaite's 
court  to  recover  $21  for  failure  to  deliver  the 
range  and  $50,  the  statutory  penalty  for 
failing  to  adjust  and  pay  the  claim  within 
90  days.  Tbe  allegation  of  the  complaint  Is 
that  the  Southern  Railway  Company  un- 
dertook carriage  and  delivery  of  the  goods 
to  Manning,  S.  C,  for  itself  and  the  defend- 
ant, Its  connecting  line.  But  the  bill  of 
lading  expressly  provides:  "No  carrier  shall 
be  liable  for  loss  or  damage  not  occurring  on 
Its  portion  of  the  route."  The  defendant's 
clerk,  whose  duty  it  was  to  check  the  con- 
tents of  cars  turned  over  by  the  Southern 
Railway  to  the  Atlantic  Coast  Line  Railroad 
at  Columbia,  testified  the  range  was  marked 
short  on  his  book  and  was  never  received  by 
the  Atlantic  Coast  Line  Railroad.  The  mag- 
istrate rendered  judgment  in  favor  of  the 
plaintiff  for  $21  for  failing  to  adjust  and 
pay  the  claim  In  90  days,  and  on  appeal  the 
circuit  court  afllrmed  the  judgment 

1.  It  was  held  In  Willett  v.  Bailway  Co., 
66  S.  C.  477,  45  S.  B.  93,  that  when  property 
received  by  the  initial  carrier  in  good  con- 
dition is  delivered  by  the  terminal  carrier  in 
damaged  condition,  the  burden  Is  <»  the 
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tenuiDaJ  carder  to  show  the  <lamage  did  not 
occur  on  its  own  Una  The  fiaiPiO  principle 
was  held  to  apply  to  the  loss  of  a  part  of  a 
ear  load  of  goods  in  Walker  y.  Railway  Co., 
76  8.  C.  808»  56  S.  B.  962,  and  in  Bradley  y. 
Railway  Co.  (recentiy  filed)  57  8.  E.  1101,  it 
was  held  to  extend  to  the  loss  of  a  part  of 
several  articles  shipped  under  one  bill  of 
lading.  Applying  this  last  case,  the  defend- 
ant's delivery  of  the  warming  closet  cast  up- 
on it  the  burden  of  showing  that  it  had 
never  received  the  range.  The  credibility  of 
the  testimony  that  the  range  had  not  come 
into  the  possession  of  the  defendant  was  for 
the  magistrate  and  the  circuit  court  to  pass 
on,  and,  had  the  record  disclosed  that  this 
evidence  was  disbelieved  on  any  reasonal^ 
ground,  the  Judgment  would  be  afiBlrmed,  be- 
cause this  court  could  not  disturb  a  finding 
of  fact  that  the  presumption  of  loss  by  the 
terminal  carrier  had  not  been  refuted  by 
credible  testimony.  The  record  makes  it 
clear,  however,  the  Judgment  was  not  upon 
this  ground,  but  on  the  statute  of  1903  (24 
St  at  Large,  p.  1),  under  which  the  defend- 
ant as  one  of  the  connecting  carriers  would 
oe  liable  without  respect  to  whether  the 
range  was  lost  on  its  line  or  on  that  of  an- 
other carrier.  If  the  act  of  1908  is  a  valid 
statute,  the  evidence  that  the  range  was  nev- 
er delivered  to  the  defendant  carrier  would 
be  immaterial,  and  it  was  no  doubt  so  re- 
garded by  the  circuit  court  The  vital  ques- 
tion therefore  is  whether  this  act  of  May, 
1903,  must  be  held  unconstitutional  as  an 
attempt  to  regulate  interstate  commerce.  In 
Skipper  v.  S.  A.  L.  Ry.  Co.,  75  8.  C.  276,  56 
S.  B.  454,  7  li.  R.  A.  (N.  8.)  388,  an  exc^H 
tion  raising  the  question  of  the  constitution- 
ality of  this  act  was  overruled,  but  the  main 
question  considered  in  that  case  was  the 
constitutionality  of  sections  1710  and  2176 
of  the  Civil  Code  of  1902.  We  propose  now 
to  consider  the  question  of  constitutionaUty 
of  the  act  of  May,  1903,  as  if  it  had  not  been 
heretofore  made.    . 

2.  The  statute  was  intended  to  make  radi- 
cal changes  in  the  law  as  to  the  liability  of 
carriers  for  losses  or  damage  occurring  on 
connecting  lines.  The  extent  of  the  changes 
contemplated  will  be  made  evident  by  view- 
ing the  state  of  the  law  as  it  appears  from 
the  adjudications  of  the  Supreme  Court  of  the 
United  States  and  the  Supreme  Court  of  this 
state,  with  respect  to  the  relations  of  connect- 
ing lines  with  each  other,  and  to  the  owners 
of  goods  in  course  of  transportation,  and 
with  respect  to  the  right  of  such  carriers  to 
contract,  before  the  enactment  of  the  statute^ 
in  contrast  with  the  law  as  it  would  be  un- 
der the  statute.  The  Supreme  Court  of  the 
United  States  held,  in  Michigan  Central  R. 
R.  Co.  V.  Mineral  8.  M.  Co.,  83  U.  8.  318,  21 
Ia  Ed.  297,  that,  in  the  absence  of  a  contract 
to  the  contrary,  the  liability  of  a  common 
carrier  ended  with  Its  prompt  delivery  of 
the  property  in  good  ord^r  to  the  next  con- 


necting carrier.  This  mle  was  recognized 
and  followed  by  the  same  court  in  Railroad 
Co.  v.  Pratt,  89  U.  8.  129,  22  L.  Bd.  827,  and 
St  Louis  Ins.  Co.  v.  8.  L.  R.  R.  Co.,  104  U. 
8.  146,  26  L.  Ed.  679,  and  other  cases.  The 
law  was  held  to  be  the  same  in  this  state  in 
Piedmont,  etc.,  R.  R.  Go.  v.  C.  &  G.  R.  R.  Co., 
19  8.  C.  853;  Dunbar  v.  Railway  Co.,  36  S. 
a  110,  15  &  B.  357,  31  Am.  St  Rep.  860;  Hill 
V.  Railroad  Co.,  43  8.  C.  461,  21  S.  E.  337. 
Under  these  cases  it  is  oJt>vious  a  stipulation  in 
the  bill  of  lading,  limiting  the  liability  of 
each  carrier  to  its  own  line,  would  be  a  rea- 
sonable limitation.  In  Lewis  v.  Railroad  Co., 
25  8.  C.  2^,  it  was  held  the  in^ial  carrier 
could  not  without  special  authority  make  a 
contract  binding  upon  the  terminal  carrier. 
Terminal  and  intermediate  carriers  were 
held  entitled  to  the  benefit  of  any  reasonable 
stipulations  in  the  bill  of  lading  limiting 
their  liability,  in  Harby  v.  So.  Ry.  Co.,  75 
&  C.  321,  55  8.  E.  760. 

The  act  of  1882  (Civ.  Code  1902,  $  2176) 
provided  the  initial  carrier  should  be  liable 
for  loss  or  damage  to  goods  until  it  discharg- 
ed itself  by  showing  a  written  receipt  from 
the  carrier  to  which  it  was  its  duty  to  deliv- 
er it ;  and,  when  the  initial  carrier  so  dis- 
charged itself,  the  successive  connecting  car- 
riers were  made  liable  in  the  like  manner, 
with  the  right  to  discharge  themselves  by 
like  written  receipt  from  the  next  carrier. 
The  act  further  provided  that  any  carrier  by 
willfully  failing  or  refusing  to  produce  the 
written  receipt  of  the  next  carrier,  on  the  de- 
mand of  any  one  interested,  lost  the  benefit  of 
it  In  any  action  brought  against  the  carrier 
for  the  loss  or  damage  of  the  property.  This 
act  was  held  constitutional  in  Skipper  v.  8.  A. 
L.  Ry.,  75  8.  C.  276,  56  8.  B.  454,  7  L.  R.  A. 
(N.  8.)  388,  and  there  is  no  ground  to  doubt 
the  soundness  of  that  conclusion.  The  act 
did  nothing  more  than  relieve  persons  in- 
terested hi  property  lost  or  damaged  in  trans- 
it of  intolerable  hardship,  by  fixing  the  kind 
of  evidence  a  carrier  shown  to  have  been  in 
actual  possession  of  the  property  should  take, 
preserve,  and  produce  that  it  had  been  prop- 
erly delivered  to  another  carrier.  It  merely 
made  a  role  of  evidence  less  drastic  than 
that  which  was  held  to  be  reasonable  and 
valid  in  Richmond,  etc.,  Co.  v.  Patterson  To- 
bacco Co.,  169  U.  8.  311,  18  Sup.  Ct  835,  42 
L.  Ed.  759.  The  section  of  the  Vhrginia  Code 
under  consideration  in  that  case  was:  "When 
a  common  carrier  accepts  for  transportation 
anything  directed  to  a  point  of  destination 
beyond  the  terminus  of  his  own  line  or  route, 
he  shall  be  deemed  thereby  to  assume  an 
obligation  for  its  safe  carriage  to  such  point 
of  destination,  unless,  at  the  time  of  such 
acceptance,  such  carrier  be  released  or  ex- 
empted from  such  liability  by  contract  in 
writing,  *  *  *  If  such  thing  be  lost  or 
injured,  such  common  carrier  shall  himself 
be  liable  therefor,  unless,  within  a  reasonable 
time  after  demand  made,  he  shall  give  sat!*- 
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factory  proof  to  the  consignor  that  the  loss 
or  Injury  did  not  occur  while  the  thing  was 
in  his  charge."  In  holding  the  statute  to  be 
the  legitimate  exercise  by  the  state  of  Vir- 
ginia of  the  power  to  determine  the  form  in 
which  contracts  may  be  proved,  not  amount- 
ing to  a  regulation  of  interstate  commerce, 
the  court  says,  at  page  314  of  169  U.  S.,  page 
336  of  18  Sup.  Ot  (42  L.  Ed.  759):  "The  in- 
adequacy of  the  bill  of  lading  to  protect  the 
carrier  from  liability  beyond  its  own  line 
resulted,  it  Is  true,  from  the  statute,  but  not 
because  the  statute  forbade  the  carrier  from 
contracting  so  as  to  limit  his  liability,  but 
because  tfie  contract  which  he  did  make  was 
not  in  the  form  required  by  law,  and  there- 
fore was  not  evidence  that  there  was  such  a 
contract  Indeed,  the  entire  argument,  upon 
which  it  is  asserted  that  error  was  com- 
mitted by  the  court  below,  but  manifests  in 
varying  forms  of  statement  the  fallacy  al- 
ready noticed,  that  is,  it  comes  from  ob- 
scuring the  difference  between  substance  and 
form,  between  a  power  to  contract  and  the 
asserted  right  in  availing  of  the  authority, 
to  disregard  the  requisites  essential  to  show 
a  valid  contract,  and  this  confusion  also 
marlcs  the  difference  between  the  case  now 
presented  and  the  very,  many  adjudged  cases 
cited  by  the  plaintiff  in  error  in  support  of 
its  proposition." 

The  act  of  May,  1903,  now  under  considera- 
tion, is  entirely  different  in  scope  from  the 
Virginia  statute  and  our  statute  of  1882.  It 
goes  far  beyond  prescribing  a  rule  of  evi- 
dence or  the  form  of  contract  By  It  the 
General  Assembly  has  undertaken  to  make 
a  complete  change  in  the  legal  relations  of 
connecting  carriers  to  each  other  and  to  the 
owners  of  goods  in  transit,  and  in  the  right 
of  such  carriers  to  contract  The  act  pro- 
vides that  all  carriers  which  recognize,  ac- 
quiesce In,  or  act  upoy  a  contract  for  through 
shipment  shall  he  statutory  connecting  car^ 
riers,  and,  as  such,  agents  of  each  other  with 
respect  to  the  matter  of  transportation,  and 
they  shall  h2  under  contract  each  with  all 
the  others,  and  with  the  shipper,  owner,  and 
consignee,  for  safe  and  speedy  transportation 
of  the  property  from  the  point  of  shipment 
to  destination.  Any  through  bill  of  lading, 
issued  by  any  one  of  such  carriers,  showing 
ihat  any  one  of  them  received  the  property 
for  through  transportation.  Is  made  prima 
fade  evidence  of  the  agency  of  each  other 
and  all  the  others,  and  of  the  contract  of 
each  and  all  of  such  carriers  with  each  other 
and  with  the  owner  to  transport  the  prop- 
erty with  safety  and  speed  from  the  point  of 
shipment  to  destination;  and  against  this 
prima  fade  evidence  of  agency  and  contract 
the  express  stipulations  of  the  parties  them- 
selves are  made  unavailing.  In  consonance 
with  these  provisions,  it  is  further  enacted, 
the  person  sustaining  damage  or  loss  shall 
have  the  right  of  recovery  against  any  one 
of  the  connecting  carriers  he  may  choose  to 


sue;  the  liability  being  unaffected  by  proof 
that  the  property  had  been  lost  or  damaged 
on  another  line,  or  had  never  come  into  the 
possession  of  the  carrier  sued.  The  carrier 
singled  out  by  the  shipper,  owner,  or  con- 
signee is  in  turn  allowed  to  recover  from  the 
carrier  through  whose  negligence  the  loss, 
damage,  or  injury  was  sustained,  together 
with  costs. 

In  Central  By.  Go.  v.  Murphey,  196  U.  8. 
194,  25  Sup.  Gt  218,  49  L.  Ed.  444,  the  Su- 
preme Gourt  of  the  United  States  held  a 
statute  of  Georgia  unconstitutional  as  to  in- 
terstate commerce,  which  imposed  upon  the 
Initial  or  any  connecting  carrier,  as  a  condi- 
tion of  availing  itself  of  a  valid  contract  of 
exemption  from  liability  beyond  its  own  line, 
the  duty  of  tracing  the  freight  and  informing 
the  shipper  in  writing,  when,  where,  and 
how,  and  by  which  carrier,  the  freight  was 
lost,  damaged,  or  destroyed,  and  of  giving 
the  names  of  the  parties  and  their  oflSdal 
position,  if  any,  by  whom  the  truth  of  the 
facts  set  out  In  the  information  ooold  be  es^ 
tablished.  In  Skipper  v.  Bailway  Co.,  supra, 
this  court  held  section  1710  of  Civil  Code 
constitutional.  Pointing  out  the  particulars 
in  which  that  section  differed  from  the  Geor- 
gia statute,  which  had  been  declared  uncon- 
stitutional in  Central  By.  Co.  v.  Mmphey, 
supra,  Mr.  Justice  Jones  uses  this  language: 
"The  Georgia  statute  made  the  initial  carrier 
absolutely  liable  if  it  failed  within  30  days 
after  application  to  Inform  the  shipper  in 
writing  wlien,  where,  liow,  and  by  what  car^ 
rler  the  freight  was  lost  or  damaged,  togeth- 
er with  the  names  of  witnesses  to  establlsb 
such  facts;  whereas,  our  statute  (section 
1710)  provides  that  the  carrier  shall  be  ex- 
oused  from  liability  upon  proof  that,  by  th^ 
exerdse  of  due  diligence,  it  has  been  unable 
to  trace  the  line  upon  wUch  the  loss  or 
damage  occurred.  The  Geoi^ia  statute  pre- 
vented a  carrier  from  availing  itself  of  a 
valid  contract  exempting  from  liability  for 
loss  or  damage  occurring  beyond  its  own 
line,  except  upon  an  onerous  condition,  which 
in  many  cases  it  could  not  meet;  whereas, 
the  South  Carolina  statute  excuses  the  car- 
rier if  the  loss  did  not  occur  on  its  own  line, 
and  it  could  not  after  due  diligence  comply 
with  the  statute."  The  act  of  1903,  now 
under  consideration,  goes  as  far  beyond  the 
Georgia  statute  as  section  1710  fell  behind 
it  The  Georgia  statute  was  held  to  be  un- 
constitutional, in  that  it  made  one  connecting 
carrier  liable  for  the  delict  of  another,  unless 
it  exempted  itself  by  giving  to  the  party  in- 
terested information  within  30  days  as  to  the 
particulars  of  the  loss.  The  requirement  that 
the  carrier  should  obtain  and  give  this  infer* 
mation  was,  as  the  court  held,  so  onerous  as 
to  amount  to  an  illegal  attempt  to  regulate 
interstate  commerce.  Still,  under  the  Georgia 
statute,  the  carrier  had  the  chance  to  save 
itself  by  giving  the  information  required.  In 
our  statute  there  is  no  means  of  escape  f6r 
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a  carrier  which  recognises,  acquiesces  in,  or 
acts  upon  the  contract  of  the  initial  carrier 
for  through  shlimient,  however  innocent  from 
liability  for  the  breach  of  duty  of  a  connect- 
ing carrier. 

The  far-reaching  character  of  €he  attempt 
to  regulate  interstate  commerce  will  be  still 
more  apparent  on  Tlewlng  another  feature  of 
the  statute.  The  provision  that  the  carrier 
selected  for  liability  by  the  owner  of  the 
goods  should  have  the  right  of  recovery  from 
the  carrier  actually  In  default,  to  compensate 
for  its  own  liability  to  the  owner,  would  be 
of  no  avail  against  the  real  dcffaultlng  car- 
rier operating  entirely  outside  the  state.  For 
the  state  law  can  have  no  extraterritorial 
effect  A  railroad  operating  in  Kentucky  can- 
not be  made  the  agent  of  a  railroad  In  South 
Carolina,  or  liable  for  its  default,  or  subject 
to  a  suit  by  the  South  Carolina  railroad  for 
breach  of  duty  to  a  shipper,  by  authority  of 
a  South  Carolina  statute.  Therefore,  if  this 
statute  is  given  effect,  a  carrier  operating  on 
an  interstate  line  partly  in  this  state,  upon 
receiving  freight  in  Georgia  upon  a  connect- 
ing line,  under  a  bill  of  lading  issued  by  a 
Kentucky  railroad,  would  have  to  pay  for 
the  loss  or  damage  arising  from  the  negli- 
gence of  the  Kentucky  road,  without  any  re- 
course against  the  defaulting  road.  Obvious- 
ly, the  practical  result  would  be  that  the  loss 
and  damage  on  all  through  shipments  from 
the  entire  country  into  South  Carolina  would 
fall  on  the  interstate  roads  coming  into  this 
state,  to  the  exemption  of  all  connecting  roads 
for  their  own  defaults.  On  principle,  as  well 
as  under  the  authority  of  Central  R.  R.  Co.  v. 
Murphey,  It  Is  impossible  to  avoid  the  con- 
clusion that  the  act  of  May,  1003,  here  under 
consideration.  Is  unconstitutional. 

The  defendant  submits  that  the  act  is  ob- 
noxious to  the  fourteenth  amenament  of  the 
Constitution  of  tne  United  States  and  section 
5,  art  1,  of  the  Constitution  of  South  Caro- 
lina, In  that  it  denies  to  common  carriers 
the  equal  protection  of  the  law,  and  should 
be  declared  void  even  as  to  the  transporta- 
tion of  goods  by  connecting  lines  entirely 
within  the  state.  The  argument  In  support 
of  this  proposition  is  strong,  but  we  do  not 
think  it  Is  conclusive.  While  the  lawmaking 
branch  of  the  state  government  has  no  pow- 
er to  require  persons  or  corporations  to  make 
contracts,  it  has  In  general  the  power  to  regu- 
late the  business  of  public  transportation 
within  its  borders.  Considered  with  respect 
to  such  business,  in  this  act  the  General  As- 
sembly has  in  effect  forbidden  a  common  car- 
rier to  recognize,  acquiesce  in,  or  act  upon  a 
through  contract  of  shipment  made  by  a  ship- 
per, owner,  or  consignee  with  another  car- 
rier, except. upon  condition  that  It  shall  be- 
come liable  for  any  default  of  such  other  car- 
rier. But  the  carrier  may  avoid  this  liability 
for  the  default  of  another  by  refusing  to 
recognize,  acquiesce  in,  or  act  upon  the 
through  contract  of  shipment    A  carrier,  it 


is  true,  Is  required  by  section  2177  of  the 
Civil  Code  of  1902  to  forward  freight  sent 
on  another  road  ''according  to  the  dlrecdonfl 
contained  thereon  or  accompanying  the 
same,"  and  we  think,  aside  from  this  statute, 
the  common  law  Imposes  the  obligation  upon 
the  carrier  to  receive  and  forward  goods 
tendered  by  another  carrier,  Just  as  if  they 
were  tendered  by  the  owner.  But  In  doing  so 
it  need  not  recognize,  acquiesce  in,  or  act 
upon  the  through  bill  of  lading.  It  may  re- 
ceive the  goods,  give  Its  own  receipt  charge 
its  own  freight  and  In  all  respects  repudiate 
or  disregard  the  through  bill  of  lading.  By 
thus  refusing  to  recognize,  acquiesce  In,  or 
act  upon  the  through  bill  of  lading,  it  would 
avoid  liability  for  the  default  of  another.  It 
cannot  thereforo  be  said  that  the  statute  de- 
nies to  the  carrier  the  right  to  prosecute  its 
business,  except  upon  condition  that  it  shall 
become  liable  for  the  default  of  others. 

8.  It  remains  to  consider  whether  the  Judg- 
ment of  the  circuit  court  in  this  case  can  be 
sustained  under  section  1710  of  the  Civil 
Code  of  1002,  or  under  the  act  of  February, 
1903  <21  St  at  Large,  p.  81).  As  to  section 
1710,  It  is  only  necessary  to  refer  to  the  case 
of  Cave  T.  Railway  Co.,  53  S.  C.  496,  31  S.  B. 
359,  where  it  was  held  no  relief  could  be 
given  under  this  section  unless  the  complaint 
alleged  shipment  under  a  contract  provldiug 
that  the  responsibljity  of  each  carrier  should 
cease  upon  the  delivery  of  the  freight  to  a 
connecting  carrier  "In  good  order."  There  Is 
no  allegation  of  the  kind  In  this  case.  On 
the  contrary,  it  Is  evident  from  the  complaint 
the  action  was  Intended  to  rest  on  the  Inva- 
lidity, under  the  act  of  May,  1903  (24  St  at 
Large,  p.  1),  of  such  a  contract  as  section 
1710  contemplates.  Section  1710  therefore 
can  have  no  application. 

We  come,  then,  to  the  act  of  1903  (24  St  at 
Large,  p.  81),  which  it  is  convenient  to  desig- 
nate as  the  act  of  February,  1903,  to  distin- 
guish it  from  the  statute  already  considered, 
and  held  unconstitutional,  passed  in  May, 
1903  (24  St  at  Large,  p.  1).  We  are  not  con- 
cerned with  the  first  section,  which  relates  to 
freight  charges  and  the  duty  of  the  carrier 
to  deliver  goods  on  payment  of  the  charges 
after  they  have  roached  destination.  The 
section  of  main  Importance  here  Is  the  second, 
which  provides  for  the  recovery  for  loss  of 
or  damage  to  freight  and  penalties  for  fail- 
ure to  adjust  and  pay  such  loss  or  damage 
within  a  certain  time.  The  question  vital  to 
this  case  is  whether  the  statute  can  be  con- 
strued to  impose  upon  one  connecting  carrier 
liability  for  the  default  of  another,  unless 
such  carrier  obtains  and  gives  the  informa- 
tion, or  uses  due  diligence  to  obtain  it  as  pro- 
vided in  section  1710  of  the  Civil  Code  of 
1902.  We  do  not  think  it  can  be  so  construed. 
The  main  enactment  as  to  the  recovery  of 
damages  and  penalties  thus  begins  in  section 
2:    *^hat  every  claim  for  loss  of,  or  damage 


68  SOUTHBASTDBN  BBPOBTBR. 


0.a 


to  property  while  in  the  poBsesBian  of  9uch 
common  carrier  shall  be  adjusted  and  paid 
within  forty  days,"  etc.  The  words  we  haye 
italicized  clearly  limit  the  loss  and  damage 
wtiich  a  carrier  is  required  to  adjust  and 
pay  tor,  to  that  which  befalls  while  the  goods 
are  in  the  possession  of  such  carrier,  and  ex- 
cludes the  idea  of  liability  for  loss  or  damage 
to  the  goods  while  in  the  possession  of  an- 
other carrier.  It  la  true  there  la  a  proviso 
at  the  end  of  this  section  'that  no  common 
carrier  shall  be  liable  under  this  act  for  prop- 
erty which  nerer  came  Into  its  possession,** 
if  it  compiles  with  the  provisions  of  section 
1710,  vol.  1,  of  the  Code  of  Laws  of  South 
Carolina  of  1902.  But  as  the  body  of  the 
act  does  not  make  the  carrier  liable  at  all 
**for  goods  which  never  came  into  its  posses- 
sion,*' a  proviso  which  exempts  from  liabil- 
ity for  loss  of  or  damage  to  such  goods  on 
certain  conditions  can  have  no  effect  The 
act  imposes  no  liability  to  which  the  exemp- 
tion can  be  applied. 

4.  The  rule  is  that  all  parts  of  a  statute, 
Including  provisos,  are  to  be  construed  togeth- 
er, and  effect  given  if  possible  to  all.  But  it 
is  contrary  to  reason,  as  well  as  authority, 
to  extend  by  implication  a  proviso  to  cover 
that  which  is  opposed  to  the  express  language 
of  the  main  enactment  Southgate  v.  Gold- 
thwalte,  1  Bailey,  867;  U.  S.  v.  Dldcson,  15 


Pet  (U.  a)  141,  10  I«.  Bd.  680;  The  Irresist- 
ible, 7  Wheat  (U.  8.)  651.  6  L.  Bd.  520;  26 
Am.  &  Bug.  SSiic.  681;  Bndllch  on  Statutes, 
M  18i,  186.  The  fact  that  the  statute  la  penal 
adds  force  to  this  conclusion.  We  are  of  the 
opinion  that  the  proviso  of  section  2  has  no 
tf ect  and  the  act  only  imposes  penalties 
upon  the  carrier  fbr  falling  to  adjust  dainu 
for  loss,  occurring  while  the  goods  are  in  ita 
own  possession.  It  follows,  the  plaintlfT  in 
this  case  cannot  sustain  his  recovery  on  the 
ground  that  the  defendant  was  liable  under 
the  act  of  February,  1003,  for  goods  lost  by  a 
connecting  carrier  because  It  failed  to  ob- 
tain and  give  information  of  the  kind  requir- 
ed in  cases  falling  under  that  act  or  to  use 
due  diligence  to  obtain  such  information. 

5.  This  penalty  act  of  February  will  ai^ly 
to  the  case  if  the  finding  on  the  new  trial 
should  be  that  the  loss  occurred  on  the  de- 
fendant's road,  but  not  otherwise.  It  is  at- 
tained as  unconstithtional  toider  the  hiter- 
state  commerce  clause  of  the  Constitution  of 
the  United  States.  That  question  is  discussed 
and  decided  against  the  defendant's  conten- 
tion in  Charles  v.  A.  C  L.  B.  B.  Co.  (recently 
tiled)  58  S.  B.  027. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  the  magistrate's 
court  for  a  new  trial 
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LEWIS  T.  ATIANTIG  GOAST  LINE  B.  CX>. 

(Supreme  Ck>iirt  of  Sooth  Carolina.     Aug.  Sl« 
1907.) 

Appeai/^-Reyebsai/— Rejection  of  EviDEiics 
— Gbounds  of  Decision— Void  Statute. 
A  judgment  of  the  circuit  court  affirming 
a  judgment  of  a  magistrate,  based  on  24  St  at 
Large,  p.  1,  rendering  a  connecting  carrier  liable 
for  damages  to  freight  suffered  while  on  the 
line  of  another  carrier,  will  be  reversed;  such 
act  having  been  held  a  violation  of  the  inter- 
state commerce  clause  of  the  federal  Constitu- 
tion. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County. 

Action  by  W.  M.  Lewis  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  an  or- 
der of  the  circuit  court  afOrmlng  a  Judgment 
of  a  magistrate,  defendant  appeals.  Re- 
versed. 

P.  A.  Willcoz,  Henry  B.  Davis,  and  Wilson 
ft  Du  Rant,  for  appellant  W.  C  Davis,  for 
respondent 

WOODS,  J.  In  July,  1904,  Nordyke  & 
.  Marmon  Company  delivered  to  the  Cleveland, 
Cincinnati,  Chicago  &  St  Louis  Railroad 
Company,  at  .Indianapolis,  Ind.,  a  com  mill, 
standard  shoe  and  hopper,  box  iron  castings, 
crated  iron  gear  wheel,  crated  iron  shaft, 
consigned  to  the  plaintiff  at  Alcolu,  S.  C. 
The  goods  reached  the  defendant  over  the 
Atlantic  Coast  Line  Railroad,  the  terminal 
carrier,  in  a  damaged  condition.  Thereafter 
plaintiff  brought  this  action  in  a  magistrate's 
court  against  the  terminal  company  for  $11 
damages  and  the  statutory  penalty  of  $50  for 
failure  to  adjust  and  pay  the  claim  within 
00  days.  The  Judgment  of  the  magistrate  for 
the  entire  amount  claimed  was  affirmed  by 
the  circuit  court 

The  complaint  alleges  a  contract  of  through 
carriage  with  the  Cleveland,  Cincinnati,  Chi- 
cago &  St  Louis  Railroad,  by  which  it  under- 
took for  itself  and  its  connecting  lines,  in- 
dudhig  tlie  defendant,  to  transport  the  goods 
to  destination ;  and  it  further  alleges  that  all 
the  connecting  carriers  received  the  goods 
and  recognhsed,  acquiesced  in,  and  acted  on 
the  contract  for  through  carriage.  The  plain- 
tiff proved  the  goods  were  damaged  when  re- 
ceived. The  bill  of  lading  was  introduced  in 
evidence,  but  does  not  appear  in  the  record. 
To  rebut  the  presumption  of  damage  by  the 
terminal  carrier,  the  defendant's  receiving 
clerk  testified  the  goods  came  into  the  pos- 
session of  the  defendant  from  the  Chesapeake 
it  Ohio  Railroad  Company  at  Richmond,  Va., 
in  a  damaged  condition.  The  credibility  of 
this  evidence  was  for  the  magistrate  and  cir- 
cuit Judge  to  pass  on,  and,  if  the  record  dis- 
closed this  evidence  had  been  rejected  on  any 
reasonable  ground,  the  Judgment  would  be 
affirmed,  because  this  court  could  not  disturb 
the  finding  of  fact  that  the  presumption  of 
damage  by  the  terminal  carrier  had  not  been 
rebutted  by  credible  testimony.    The  record 


makes  it  clear,  however,  the  cause  was  not 
decided  on  this  ground,  but  on  the  statute 
of  May,  1903  (24  St  at  Large,  p.  1),  under 
which  the  defendant,  as  one  of  the  connect* 
ing  carriers,  would  be  liable  without  respect 
to  whether  the  damage  to  the  goods  occurred 
on  its  own  line  or  on  that  of  another  carrier. 
If  the  act  of  1903  is  a  valid  statute,  the  evi- 
dence "that  the  property  was  damaged  on  an- 
other line  would  be  immaterial,  and  the  cir- 
cuit court  no  doubt  so  regarded  it  in  holding 
the  statute  constitutionaL 

This  case  was  heard  in  connection  with 
Venning  y.  Atlantic  Coast  Line  Railway,  68 
S.  E.  963,  and  the  decision  in  that  case  dis- 
poses of  all  the  questions  arisixig  in  this. 
,  The  Judgm^it  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  and  the 
case  remanded  to  the  magistrate's  court  for 
a  new  triaL 

as  S.  C.  124> 
KENNEDY  et  at  v.  CITY  OP  GREENVILLE. 
(Supreme  Ck>urt  of  South  Carolina.    Aug.  21, 
1907.    On  Rehearing,  Sept  10,  1907.) 

1.  Nonsuit  — Grounds— Bbbonbous  Adkis- 
sioN  OF  Evidence. 

It  is  error  to  grant  a  nonsuit  on  the  ground 
that  the  trial  court  committed  error  in  admis- 
sion of  evidence,  or  that  on  a  previous  trial 
of  the  case  a  judge  erroneously  granted  a  new 
trial  after  verdict 

2.  Municipal     Ck>BPOBATioNS  —  Depectivb 

StBEBTS— CONTBIBUTOBT  NSGUQXNCE. 

That  a  i>ede8trian  Imew  of  a  defect  in  a 
street  does  not  raise  an  inference,  as  a  matter 
of  law,  that  she  was  guilty  of  contributory  neg- 
ligence or  &<ssumed  the  risk  of  passing  over  It, 
unless  the  danger  was  so  obvious  that  persons 
of  ordinary  prudence  would  not  have  attempted 
to  use  the  street 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  36,  Municipal  Corporations,  If  174&-1757.f 

Appeal  from  C:k)mmon  Pleas  Circuit  Ck>urt 
of  Greenville  County;  Aldrich,  Judge. 

Action  by  Julia  M.  Kennedy  and  R.  H.  Ken- 
nedy against  the  city  of  Greenville.  From 
an  order  granting  a  nonsuit,  plaintiffs  appeal. 
Reversed. 

J.  J.  McSwain,  for  appellants.  Wm.  O. 
Sirrine,  for  respondent 

POPE,  O.  J.  This  action  was  brought  by 
Julia  M.  Kennedy,  to  be  hereafter  designated 
as  plaintiff,  and  her  husband,  R.  H.  Kennedy, 
against  the  city  of  Greenville;  a  municipal 
corporation  of  this  state,  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
sustained  by  the  plaintiff,  by  reason  of  the 
defective  condition  and  mismanagement  of 
its  streets.  It  appears  that,  on  and  before 
April  26,  1905,  the  defendant  liad  been  en- 
gaged in  the  installation  of  sewers  in  the 
street  in  front  of  plaintiff's  residence,  and 
for  the  purpose  had  opened  a  trench  or  ex- 
cavation near  the  center  of  the  street  from 
six  to  eight  feet  deep,  two  to  three  feet  wide, 
and  several  hundred  yards  long.  All  of  the 
dirt  was  thrown  to  the  south  side^  the  side  on 
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wblch  plalntllTB  residence  was,  thus  throw- 
ing travel  to  the  north  side;  the  space  left 
on  the  south  side  being  too  narrow  for  the 
passage  of  vehicles.  This  excavation  inter- 
fered materially  with  plaintiff,  who  was  ac- 
customed to  cross  the  street  Immediately  in 
front  of  her  house,  for  the  purpose  of  attend- 
ing services  at  the  Episcopal  Church,  she  be- 
ing organist,  and  according  to  her  testimony 
an  agent  of  the  defendant,  at  her  request, 
moved  the  dirt  and  made  a  crossing,  utilizing 
for  the  purpose  a  table  top  furnished  by  her. 
Over  the  objection  of  the  defendant,  it  was 
sought  to  be  shown  that  this  crossing  was 
used  by  the  public  generally,  with  the  con- 
sent and  acquiescence  of  the  defendant  The 
acts  of  negligence  alleged  were  failure  to 
rope  or  rail  the  excavation  and  to  properly 
light  it  so  as  to  warn  travelers  of  its  exact 
location.  On  the  night  of  the  26th  of  April, 
1905,  plaintiff  having  been  out,  she  and  her 
daughter  returned  some  time  between  12  and 
1  o'clock.  The  carriage  stopped  in  front  of 
the  residence,  and  the  daughter  alighted. 
Before  the  plalntilf  could  get  out,  however, 
the  horses,  being  restless,  moved  up  several 
steps,  and,  according  to  the  allegations  of  the 
complaint,  the  night  being  very  dark  and 
rainy,  the  plaintiff  lost  her  bearings  and  in 
moving  forward,  feeling  with  her  feet  for 
the  crossing,  she  fell  Into  the  trench  and  was 
seriously  injured.  The  case  first  came  on  for 
trial  before  Judge  Dantzler  and  a  Jury  and 
resulted  in  a  verdict  for  the  defendant.  On 
motion  of  the  plaintiff.  Judge  Dantzler  grant- 
ed a  new  trial  on  the  ground  that  he  had 
charged  upon  the  facts.  It  was  again  heard 
at  the  March,  1906,  term  of  court  for  Green- 
ville county.  Judge  Aldrich  presiding,  and 
after  the  Introduction  of  plaintiff's  testimony, 
on  the  motion  of  the  defendant,  a  nonsuit 
was  granted  on  the  ground  that  the  only  in- 
ference to  be  drawn  from  the  evidence  was 
that  the  plaintiff  contributed  to  her  injury 
by  her  negligence.    The  plaintiff  appealed. 

1.  The  controlling  question  in  the  case  is 
whether  or  not  the  presiding  Judge  erred  In 
granting  a  nonsuit  The  respondent,  in  addi- 
tion to  the  grounds  on  which  the  motion  was 
granted,  seeks  to  have  it  sustained  on  the 
ground  that  it  was  error  on  the  part  of  Judge 
Dant^er  to  grant  a  new  trial  after  Judgment 
in  the  first  case,  and  also  on  the  ground  of 
the  admission  of  incompetent  evidaice  by 
Judge  Aldrich.  It  is  well  settled  that  a  non- 
diilt  cannot  be  sustained  on  grounds  addition- 
al to  those  on  which  it  was  granted.  Qra- 
ham  V.  Seignious,  53  S.  G.  132,  31  S.  B.  61; 
Sumner  v.  Hai^ison,  54  S.  C.  353,  32  S.  B. 
572;  Norrls  v.  Insurance  Co.,  55  S.  C.  460, 
53  S.  E.  566,  74  Am.  St  Rep.  765 ;  Lewis  T. 
Hinson,  64  S.  O.  580,  43  S.  E.  15.  We  think, 
however,  that  the  errors  alleged  in  granting 
a  new  trial  can  hardly  be  said  to  constitute 
a  ground  on  which  a  motion  for  a  nonsuit 
can  be  sustained,  for  the  reason  that  it  would 
require  one  circuit  Judge  to  pass  upon  the  ac- 


tion of  another.  Therefore,  if  the  matter  of 
granting  a  new  trial  can  be  considered  at  all, 
it  must  be  regarded  as  separate  from  the  ap- 
peal from  the  nonsuit  Defendant  seeks  to 
have  the  question  considered  under  subdivi- 
sion 8  of  section  11  of  the  Code  of  Civil  Pro- 
cedure of  1902,  which  provides :  That  on  an 
appeal  from  "a  final  order  affecting  a  sub- 
stantial right  made  in  any  special  proceed- 
ing, or  upon  a  summary  application  in  any 
action  after  Judgment  and  upon  such  appeal 
to  review  any  intermediate  order  involving 
the  merits  and  necessarily  affecting  the  order 
appealed  from,"  the  court  shall  have  Jurisdic- 
tion. It  does  not  require  very  close  scrutiny 
to  reach  the  conclusion  that  defendant  is  in 
error  as  to  this  contention.  This'  section  was 
intended  to  apply  only  to  collateral  proceed- 
ings arising  after  Judgment  As  was  said  hi 
Cureton  v.  Hutchinson,  3  S.  C.  606,  this  sub- 
division was  intended  to  provide  a  remedy 
where  matters,  either  of  an  independent  na- 
ture or  collateral  to  an  action,  arise  upon  a 
special  proceeding,  and  where  matters  arise 
upon  a  summary  proceeding  In  an  action  aft- 
er Judgment  The  idea  that  this  section  was 
intended  to  apply  to  motions  for  new  trials 
is  negatived  by  a  special  provision  In  subdivi- 
sion 2  on  this  identical  subject  We  have 
endeavored  to  show  In  the  recent  case  of 
Lampley  v.  Ry.  (July  10,  1907,  57  S.  B.  1104), 
that  an  appeal  from  such  an  order  will  lie 
only  in  those  cases  in  which,  if  this  court 
find  that  there  was  no  error  committed  in 
granting  a  new  trial,  it  can  then  rendtt 
Judgment  absolute.  The  question  here,  how- 
ever, is  somewhat  different  In  this  cause, 
we  are  met  by  the  query  as  to  the  power  of 
the  court  to  consider  the  granting  of  a  new 
trial  on  an  appeal  from  a  motion  granting  a 
nonsuit  in  that  new  trial.  Whatever  might 
be  the  rule  when  a  case  is  decided  on  iti 
merits,  we  are  of  the  opinion  that  in  the  case 
now  before  us  the  motion  cannot  be  consid- 
ered. A  decision  as  to  the  propriety  of  the 
nonsuit  is  the  important  matter.  If  the  con- 
clusion is  reached  that  the  nonsuit  was  prop- 
erly granted,  then  that  is  an  end  of  the  mat- 
ter. On  the  contrary,  if  the  nonsuit  should 
not  have  been  granted,  then  the  appeal  as  to 
the  granting  of  a  new  trial  is  fraught  with 
all  the  disadvantages  set  forth  in  the  case  of 
Lampley  v.  Railway,  supra.  If  the  court 
should  decide  that  the  new  trial  was  properly 
granted,  the  presumption  always  being  that 
it  was,  then,  as  was  said  in  Caston  t.  Brock, 
14  S.  C.  Ill :  "The  party  allowed  to  appeal 
without  restrictions  from  such  order  would 
have  two  chances — he  may  contend  for  his 
verdict  that  has  been  set  aside  In  the  appel- 
late court  and,  on  being  dismissed  from  that 
court  without  relief,  may  return  to  the  cir- 
cuit and  have  a  trial  de  novo  of  the  whole 
case."  Hence  we  hold  that  the  motion  ftir 
a  nonsuit  must  stand  or  fall  upon  the  grounds 
set  forth  in  the  motion. 
2.  These  grounds,  several  in  number,  raJsi 
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only  the  question  as  to  whether  or  not  the 
only  Inference  to  be  drawn  from  the  testi- 
mony was  that  the  plaintiff  was  guilty  of 
contributory  negligence.  Defendant  contends 
that  plaintiff  had  knowledge  ot  the  condition 
of  the  street,  and  therefore  in  attempting  to 
cross  It  she  assumed  the  risk.  Mere  knowl- 
edge of  defects  will  not  of  Itself  give  rise  to 
the  conclusion  that  the  only  inference  is  that 
the  plaintiff  was  negligent,  unless  it  la  made 
to  appear  that  the  danger,  likely  to  result 
therefrom,  was  so  obvious  that  no  person  of 
ordinary  prudence  would  have  attempted  to 
cross.  In  the  case  of  Mosheuvel  ▼.  District  of 
Ck)lumbia.  191  U.  S.  247,  257,  24  Sup.  Ct  57, 
50,  48  L.  Ed.  170,  Justice  White  of  the  Su- 
preme Ck)urt  of  the  United  States  discussed 
this  question  at  length.  There  it  was  con- 
tended that,  where  a  defect  existed  In  a 
blghway,  and  was  known  to  one  who  elected 
to  use  such  highway,  such  election,  even  if 
it  were  Justified  by  the  dictates  of  ordinary 
prudence,  nevertheless  must  be  held  as  a 
matter  of  law  to  entail  the  consequence  of  a 
want  of  ordinary  care  and  prudence.  The 
court  said:  "We  are  of  the  opinion,  liow- 
ever,  that  the  rule  as  thus  contended  for  is 
unfounded  In  reason  and  unsupported  by  the 
weight  of  authority.  When  analyzed,  the 
proposition  comes  to  this:  That  no  person 
can,  as  a  matter  of  law,  without  assuming 
all  of  the  risks,  use  the  streets  of  a  munici- 
pality where  he  knows  of  a  defect  therein, 
even  although  it  foe  that,  In  the  ezerdse  of 
a  sound  judgment,  it  might  be  deemed  that 
with  ordinary  care  and  prudence  the  street 
could  be  used  with  safety.  The  result  of  ad- 
mitting the  doctrine  would  be  to  hold  that 
all  persons  in  making  use  of  the  public 
streets  assumed  all  risks  possible  to  arise 
from  every  known  defect  or  danger."  Judge 
White  quotes  many  authorities  to  sustain 
this  view,  and  we  think  we  cannot  do  better 
than  to  Incorporate  some  of  theiu  here.  In 
Dewlre  v.  Bailey,  131  Mass.  169,  41  Am.  Bep. 
219,  the  action  was  brought  to  recover  from 
the  owner  of  a  building  for  damages  occa- 
sioned to  one  who  had  fallen  on  a  plank 
sidewalk  covered  with  ice  and  snow,  on  his 
way  out  of  the  building.  The  proposition 
was  that  the  Injured  person  knew  of  the 
snow  and  Ice  on  the  walk,  and  therefore,  by 
electing  to  use  it,  assumed  the  risk,  and 
was,  as  a  matter  of  law,  conclusively  pre- 
sumed to  be  guilty  of  contributory  negligence. 
In  reviewing  this  contention,  the  court  said: 
^The  rulings  of  the  Justice  presiding  at  the 
trial  all  rest  upon  the  proposition  that 
knowledge  on  the  part  of  the  plaintiff,  at  the 
time  he  entered  upon  the  sidewalk,  of  the 
accumulation  of  enow  and  Ice  and  of  the 
xmsafe  condition  of  the  sidewalk  resulting 
therefrom.  Is  In  law  conclusive  evidence  that 
lie  was  not  in  the  exercise  of  due  care  in  at- 
tempting to  pass  over  the  sidewalk.  Looney 
T.  McLean,  129  Mass.  33,  87  Am.  Rep.  295, 
^was  an  sctlon  by  a  tenant  of  a  part  of  a 


building  against  the  landlord  to  recover  for 
injuries  received  in  consequ^ce  of  the  giv- 
ing way  of  one  of  the  steps  of  a  staircase 
used  in  common  by  the  tenants,  for  the  safe 
condition  of  which  the  landlord  was  respon- 
sible, and  it  was  held:  That  the  fact,  if 
proved,  that  the  plaintiff  had  previous  knowl- 
edge that  the  stairs  were  In  a  dangerous  con- 
dition, would  not  be  conclusive  evidence  that 
the  plaintiff  was  not  in  the  exercise  of  due 
care'—quotlng  a  number  of  authorities.  In 
Mahoney  v.  Metropolitan  Ry.,  104  Mass.  73, 
it  was  held  that  the  fact  that  the  plaintiff 
saw  the  obstruction  created  by  the  defend- 
ant, and  knew  its  dangerous  character,  is 
not  conclusive  proof  that  he  was  negligent 
in  attempting  to  pass  it  A  person,  who  In 
the  lawful  use  of  a  highway,  meets  with  an 
obstacle,  may  yet  proceed  If  It  Is  consistent 
with  reasonably  care  so  to  do;  and  this  Is 
generally  a  question  for  the  Jury,  depending 
upon  the  nature  of  the  obstruction  and  all  of 
the  circumstances  surrounding  the  party. 
In  the  case  at  bar,  if  the  plaintiff  had  rea- 
sonable cause  to  believe  that  he  could  pass 
the  obstruction  in  safety,  and  used  reasona- 
ble care  in  that  attempt,  be  is  entitled  to 
recover.'  •  •  •  We  think  the  law  In  a 
case  of  this  kind  Is  that,  only  when  the  na- 
ture of  the  obstruction  <Is  such  that  the  court 
can  say,  that  It  is  not  consistent  with  reason- 
able prudence  and  care  that  any  person  hav- 
ing knowledge  of  the  obstruction  should  pro- 
ceed to  pass  over  it  In  the  manner  attempted, 
can  the  court  rule  that  such  knowledge  pre- 
vents the  plaintiff  from  maintaining  his  ac^ 
tlon.  ♦  •  •"  In  Pomfrey  v.  Saratoga 
Springs,  104  N.  Y.  459,  11  N.  B.  43,  the  dam- 
age sued  for  was  occasioned  by  a  fall  sus- 
tained in  attempting  to  pass  over  an  em- 
bankment of  snow  and  ice  which  had  accu- 
mulated upon  the  sidewalk.  The  defendant 
requested  the  court,  in  effect,  to  charge  the 
lury  that  if  the  plaintiff  saw  the  obstruction, 
and  chose  to  attempt  to  pass  over  it,  and  not 
go  around  it,  she  could  not  recover.  The  ac- 
tion of  the  trial  Judge  in  refusing  to  give 
such  instruction  was  approved  by  the  Oourt 
of  Appeals ;  the  court  saying :  *rrhe  'Charge 
of  the  Judge  sufficiently  laid  down  the  rule 
of  law  as  to  plaintiff's  contrlbutwy  negli- 
gence, and  it  would  not  have  been  proper  for 
the  Judge  to  charge,  as  matter  of  law,  that  it 
was  negligence  for  the  plaintiff,  under  the 
circumstances  disclosed  In  this  case,  to  at- 
tempt to  pass  over  the  embankment"— -quot- 
ing authorities.  In  Sandwich  v.  Dolan,  141 
111.  430,  31  N.  E.  416,  the  court  uses  this  lan- 
guage: '"These  Instructions  were  properly 
refused.  They  announce,  in  substance,  the 
proposition,  that,  where  a  party  goes  upon 
a  sidewalk  which  he  knows  to  be  in  a  dan- 
gerous condition,  he  is  thereby  guilty  of  neg' 
llgence  per  se.  Such  is  not  the  law.**  Again, 
in  Bloomington  v.  Chamberlain,  104  111.  268, 
an  instruction  was  held  to  be  erroneous 
which  told  the  jury  that  ''the  law  required 
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the  plaintiff  to  go  out  In  the  street,  and  pan 
around  the  walk,  if  she  knew  it  was  defec- 
tive." In  Graham  ▼.  Oxford,  105  Iowa,  705, 
75  N.  W.  473,  the  conrt  said :  "It  Is  not  true 
that  one  who  knows  of  a  defect  in  a  walk  is 
necessarily  guilty  of  negligence  if  he  attempt 
to  pass  over  it  Much  depends  upon  the 
character  of  t)ie  defect,  the  occasion  for 
passing  over  it,  and  the  care  used  in  doing 
so.  If  a  person  knows  of  a  defect  in  a  walk, 
but  believes  that  it  can  be  passed  in  safety 
by  the  exercise  of  ordinary  care,  and  he  is 
Justified  as  a  reasonably  prudent  man  In 
holding  that  belief,  he  Is  not  negligent  in  at- 
tempting to  pass  over  it  In, an  ordinarily 
careful  and  prudent  manner."  There  are 
numerous  other  cases  to  the  same  effect,  but 
we  deem  these  sufficient  to  show  the  general 
trend  of  the  decisions,  as  well  as  the  rule 
they  establish. 

The  rule  thus  laid  down  is  the  only  one 
entirely  consistent  with  reason.  To  hold, 
that  the  mere  use  of  a  defective  street  or 
highway  with  knowledge  of  such  defect  is 
negligence  would,  in  many  cases,  work  great 
hardship  and  inconvenience.  We  think  it  can 
be  legitimately  said  that,  in  the  majority  ot 
cases  where  defects  occur  in  a  highway  or 
street,  the  continued  use  of  it  is  not  so  dan- 
gerous that  it  in  itself  would  amount  to  neg- 
ligence on  the  part  of  the  user.  In  such 
cases  the  use  may  be  entirely  safe  and  free 
from  danger  if  due  care  and  pruflence  is  ex- 
ercised. What  is  due  care  under  the  cliv 
cumstances  of  each  case  must  be  a  question 
for  the  Jury.  Was  the  alleged  defect  in  the 
case  at  bar  so  dangerous  that  no  person  of 
ordinary  care  and  prudence  would  have  at- 
tempted to  use  it,  and  did  such  use  give  rise 
to  the  inference  of  negligence  on  the  part 
of  the  plaintiff  ?  It  was  in  evidence  that  this 
crossing  was  put  there  by  one  Williman,  over* 
seer  of  the  workmen  digging  the  trench,  and 
that  it  had  been  used  continuously  by  the 
plaintiff  and  the  public  generally.  Plaintiff 
had  used  it  very  frequently  and  Just  a  few 
hours  before  had  chMsed  there  in  order  to 
enter  the  carriage  in  which  she  was  riding. 
It  requires  no  Tivld  imagination  to  con- 
ceive by  the  use  of  ordinary  care,  the  cross- 
ing in  questioii  oould  be  safely  used.    The 


length  of  it  was  only  between  two  and  three 
feet,  and  the  width  was  over  elghtiwn  inches 
The  very  idea  that  it  was  so  dangerous  that 
no  person  of  ordinary  prudence  would  uas 
it  is  negatived  by  the  tACt  that  scores  of 
persons  had  used  It  both  in  the  daytime  and 
at  night  Whether  the  plaintiff  in  this  case 
exercised  due  care  under  all  of  the  circum- 
stances of  the  case  is  a  question  of  fact  for 
title  Jury,  unless  there  is  no  evidence  going  to 
show  such  care  on  her  part  The  statoto 
under  which  the  action  was  brought  requires 
the  plaintiff  to  show  that  she  was  not  negli- 
gent This  must  be  alleged  in  the  complaint 
as  one  of  the  material  allegaticms  thereof. 
Walker  v.  Chester  Ck>.,  40  S.  a  842,  18  8.  B. 
930.  Then  if  there  is  any  evid»ice  going  to 
sustain  it  a  nonsuit  would  be  improper. 
Blakely  v.  Laurens  Go.,  -55  8.  a  422,  38  & 
B.  508.  In  this  case  there  was  sudi  eTidence. 
The  plaintiff  testified  that  as  she  got  out  of 
the  carriage  she  felt  her  way  over  the  ground 
very  cautiously  with  her  feet;  that  she  was 
always  a  careful  person*  This  was  some  evi- 
dence going  to  establish  this  allegatioa  of  the 
complaint  It  certainly  should  hare  been 
passed  upon  by  the  Jury.  It  was  for  that  tri- 
bunal alone  to  say  whether,  under  the  cir- 
cumstances, the  plaintiff  did  exercise  due 
care.  Likewise,  it  was  its  province  to  say 
whether  or  not  the  crossing  in  question  was 
used  by  the  public  generally  with  the  consent 
and  acquiescence  of  the  defendant  It  is  true 
that  the  evidence  on  this  point  was  objected 
to,  but  it  was  admitted,  and  on  considering 
the  nonsuit  this  court  will  not  pass  on  its 
competency.  Lewis  v.  Hlnson,  64  8.  O.  580, 
43  S.  B.  15.  Hence  the  motion  for  nonsuit 
should  have  been  refused. 

It  is  the  Judgment  of  this  court  ttiat  the 
Judgment  of  the  circuit  court  be  reversed. 

On  Rehearing. 

PBR  CUklAM.  After  careful  considera- 
tion of  the  petition  herein,  this  court  is  satis- 
fled  that  no  material  question  of  law  or  of 
fact  has  been  overlooked  or  disregarded. 

It  is  therefore  ordered  that  the  petition  for 
a  rehearing  be  dismissed  and  that  the  order 
heretofore  graoted  staying  the  reoittitar  bs 
revoked. 


N.OJ 
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(145  N.  C.  l«g) 

BI/AND  et  al.  v  BElASIiET  et  al. 

(Supreme  Ck>nrt  of  North   Carolina.    Oct.  10, 
1907.) 

1.  Bjectmbnt—Right  of  Action— Defenses. 

The  rule  that  under  St.  32  Hen.  VIII  (Code 
1883,  S  1333),  making  void  a  conveyance  of 
premises  in  the  adverse  possession  of  another, 
an  action  of  ejectment  would  not  lie,  was  modi^ 
fied  by  Code  1883,  §  177,  now  Revtsal  1905,  S 
400,  providing  that  a  grantee  may  maintain  an' 
action  in  his  own  name,  notwithstanding  his 
conveyance  or  that  of  one  under  whom  he  claims 
is  void  by  reason  of  the  premises  having  been  in 
the  adverse  possession  of  another  at  the  time  of 
conveyance,  and  section  1333  was  expressly  re- 
pealed by  Pub.  Laws  1899,  p.  138,  c  42. 

2.  Adverse    Possession— Necessity    of   Ac- 
tual Possession. 

Where,  in  ejectment,  the  legal  title  is  shown 
to  be  in  plaintiff,  and  neither  party  is  in  posses- 
sion^ the  law  carries  the  seisin  to  plaintiff  within 
Revisal  1905,  §  383,  barring  an  action  for  recov- 
ery of  land,  unless  it  appear  that  plaintiff  or 
those  under  whom  he  claims  were  "seised  or 
possessed  of  the  premises"  within  20  years  be- 
fore bringing  the  action. 

3.  Same— What  Constitutes. 

Possession  for  seven  years  under  color  of 
title,  to  bar  the  entry  of  one  shown  to  be  or  to 
have  been  the  real  owner,  must  be  continuous, 
uninterrupted,  and  manifested  by  distinct  and 
unequivocal  acts  of  ownership. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §§  65-76.] 

4.  Same— Presumptions. 

Under  the  express  provisions  of  Revisal 
1905,  §  386,  the  person  establishing  a  legal  title 
to  premises  in  epectment  is  presumed  to  have 
been  possessed  within  the  time  required  by  law, 
and  the  occupation  of  the  premises  by  any  other 
person  to  have  been  under  and  in  subordination 
to  the  legal  title,  unless  such  possession  is  shown 
to  have  been  adverse. 

Appeal  from  Siiperior  Court,  Pender  Coun- 
ty;   Long,  Judge.  '. 

Ejectment  by  J.  T.  Bland  and  others 
against  L.  A,  Beasley  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

L.  A.  Beasley,  H.  L.  Stevens,  C.  D.  Weeks, 
and  Shepherd  Sc  Shepherd,  for  appellants. 
J.  D.  Kerr,  Jas.  O.  Oarr,  Simmons,  Ward  & 
Allen,  B.  K.  Bryan,  and  (X  B.  McCuIlen,  for 
appellees. 

CLARK,  O.  J.  Action  .to  recover  land. 
The  defendants  excepted  because  the  court 
refused  to  charge  the  Jury,  as  prayed,  that, 
the  plaintiffs  having  failed  to  show  actual 
possession  In  themselves  or  in  those  under 
whom  they  claim  within  20  years  before  this 
action  was  begun,  they  cannot  recover.  The 
plaintiffs  acquired  their  title  within  said  pe- 
riod, the  defendant  being  then  in  possession. 
An  action  of  ejectment  could  not  have  been 
maintained  under  St  32  Hen.  VIII  (Code 
1883,  §  1333),  which  made  a  conveyance  un- 
der such  circumstances  void,  but  that  rule 
was  modified  by  Code  1883,  §  177,  now  Re- 
visal 1905,  S  400,  which  provides  that  "an 
action  may  be  maintained  by  a  grantee  of 
real  estate  in  his  own  name,  whenever  he  or 
any  grantor  or  other  person  through  whom 
68  S.B.-63 


lie  may  derive  title  might  maintain  such  ac- 
tion, notwithstanding  the  grant  of  such 
grantor,  or  other  conveyance  he  void  by  rea- 
son of  the  actual  possession  of  a  person 
claiming  under  a  title  adverse  to  that  of  such 
grantor  or  other  person  at  the  time  of  the  de- 
livery of  such  grant  or  other  conveyance." 
Johnson  v.  Prarle,  94  N.  C.  773 ;  Osborne  v. 
Anderson,  89  N.  C.  261.  Indeed,  section 
1333  of  the  Code  has  t>een  later  totally  re- 
pealed by  chapter  42,  p.  138,  Pub.  Laws 
1899,  and  hence  does  not  appear  in  the  Re- 
visal at  all. 

It  will  be  noted  thaf  this  defense  Is  not 
under  Revisal  1905,  {  384,  for  the  defendants 
did  not  prove  "20  years'  adverse  possession." 
It  is  true  that  Revisal  1905,  (  383,  debars  the 
plaintiffs  from  maintaining  an  action  for  re- 
covery of  realty,  unless  It  appear  that  they 
or  those  under  whom  they  claim  were  "seised 
or  possessed  of  the  premises"  In  question 
within  20  years  before  beginning  the  action. 
But  the  defendants  have  not  shown  20  years' 
possession,  and,  the  plaintiffs  having  shown 
the  legal  title,  the  law  carries  the  seisin  to 
the  party  having  the  legal  title,,  when  nei- 
ther is  in  possession.  His  honor  was  correct 
in  charging  the  Jury  that  "the  possession  for 
seven  years  under  color  of  title  must  be 
continuous,  uninterrupted,  and  manifested 
by  distinct  and  unequivocal  acts  of  owner- 
ship to  bar  the  entry  of  one  shown  to  be  or 
to  have  been  the  real  owner,  and,  when  the 
title  is  claimed  by  adverse  possession,  the 
burden  is  on  him  who  relies  upon  such  claim 
to  show  continuous  possession.  There  is  no 
presumption  that  the  possession  of  real  es- 
tate Is  adverse."  Monk  v.  Wilmington,  137 
N.  C.  322,  49  S.  B.  345.  Revisal  1905,  $  386, 
provides  that  possession  by  another  shall  be 
deemed  "to  have  been  under  and  in  subordi- 
nation to  the  legal  title,"  unless  such  posses- 
sion is  shown  to  have  been  adverse. 

There  was  evidence  sufficient  to  go  to  the 
Jury  to  locate  the  grants  and  conveyances 
under  which  the  plaintiffs  claimed.  The 
other  exceptions  need  no  discussion.  The 
case  was  largely  one  for  the  Jury  on  t|ie  evi- 
dence as  to  the  location  of  the  land  in  dis- 
pute; and,  upon  a  thorough  consideration  of 
the'  exceptions,  we  find  no  error  of  which 
the  defendants  have  cause  to  complain. 

No  error. 


att  N.  O.  132) 

HORTON   V.   SEABOARD   AIR   LINE   RY, 

(Supreme  Court  of  North   Carolina.    Oct.  10, 
1907.) 

1.  Master  and  Sebvant— Injubies  to  Sebv- 
ant—Neoligbncb— Question  fob  Juby. 
Where  plaintiff  was  injured  by  the  alleged 
negligence  of  his  fellow  servant,  for  which  de- 
fendant was  responsible  as  provided  by  Revisal 
1905,  §  2646,  in  dropping  the  end  of  the  main 
rod  of  an  engine  while  plaintiff  was  endeavoring 
to  adjust  it,  and  plaintiff  testified,  without  con- 
tradiction, both  that  his  fellow  servant  "dropped 
his  end  of  the  rod"  and  "that  the  rod  slipped 
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from  his  hand,**  whether  the  servant  was  negli- 
gent  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼01.  34,  Master  and  Servant,  §S  1051-1067.] 

2.  Same— Pbesvhption  of  Neoliobrcb. 

The  dropping  of  the  rod  was  not  in  itself 
conclusive  of  negligence  on  the  part  of  such  fel- 
low servant,  nor  did  it  raise  a  presumption  of 
negligence,  though  it  was  some  evidence  thereof. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol   34,  Master  and  Servant,  S|  881,  891.] 

8.  Same— Duty  to  Fubnish  Competent  As- 
sistants. 

Where  defendant  ordered  plaintiff  to  repair 
an  engine,  it  was  defendant's  duty  to  furnish 
plaintiff  competent  assistants,  who  would  exer- 
cise ordinary  care  in  performing  the  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  334.] 

4.  Trial— Request  to  Charge. 

Where  the  court  charged  that  the  fact  that 
plaintiff  was  injured  while  in  defendant's  em- 
ploy was  "no  evidence  of  negligence,"  and 
that  the  fact  that  plaintiffs  fellow  servant 
dropped  the  engine  rod  by  which  plaintiff  was 
injured  raised  no  presumption  of  negligence,  and, 
if  unsupported  by  other  evidence  from  which  the 
jury  could  reasonably  infer  negligence,  was  not 
proof  of  negligence,  the  court  did  not  err  in  re- 
fusing to  charge  that,  if  the  jury  found  from  the 
facts  that  tl^ere  were  no  attending  circumstances 
from  which  they  could  reasonably  infer  negli- 
gence, other  than  the  unexpected  falling  of  the 
rod  on  plaintiff's  arm,  they  should  find  that  the 
defendant  was  not  negligent 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  651-659.] 

6.  Same— Assumed  Facts— Applicability  to 
Evidence. 

Where  plaintiff  was  injured  by  his  fellow 
servant  dropping  his  end  of  an  engine  rod  while 
Illaintiff  was  endeavoring  to  adjust  it,  and  there 
was  no  evidence  as  to  why  he  dropped  it,  a  re- 
quest that,  if  * 'there  were  no  attending  circum- 
stances" from  which  the  jury  could  reasonably 
infer  negligence  other  than  the  fact  of  the  nn- 
.  explained  falling  of  the  rod,  etc,  was  properly 
refused  as.  assuming  the  evidence  showed  an 
"unexplained  falling  of  the  rod." 

Appeal  from  Superior  Court,  Vance  Coun- 
ty; Biggs,  Judge. 

Action  by  W.  R.  Horton  against  the  Sea- 
board Air  Line  Railway.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Action  for  personal  injury  sustained  by 
plaintiff  while  in  employment  of  defendant 
Plaintiff  testified  that  he  was  at  the  time 
of,  and  bad  been  for  many  years  before,  the 
injury  complained  of,  in  the  employment  of 
defendant  as  yard  locomotive  engineer  at 
Henderson,  N.  C;  that  on  December  10, 1903, 
Mr.  Clark,  the  traveling  engineer  of  defend- 
ant, who  had  charge  of  its  engines  and  the 
duty  of  looking  after  them,  came  to  Hender- 
son and  told  him  that  the  front  end  of  the 
engine  was  in  bad  condition  and  must  be 
fixed  at  once.  Plaintiff  told  Clark  that  the 
brass  was  worn  out  and  that  he  could  not 
fix  It.  Clark  said  that  it  must  be  done;  that 
plaintiff  must  fix  it  at  once.  Plaintiff  told 
him  that  he  would  do  the  best  he  could  with 
it;  that  he  had  no  tools.  He  said  that  it 
must  be  done  that  night  It  snowed,  and  the 
wind  blew  "as  hard  as  you  ever  saw  it" 
When  plaintiff  quit  work,  he  backed  down  to 


a  yard  and  bought  some  wood.  Seagrave  was 
fireman  on  engine.  Plaintiff  bbljh:  "We  were 
working  on  the  main  rod.  Seagrave  had 
never  seen  a  rod  taken  down  before,  and 
didn't  look  like  he  knew  anything  about  it 
I  was  trying  to  enter  the  rod  into  the  back 
end  of  the  strap,  when  his  end  slipped  out 
of  his  hand  and  jerked  my  hand  down  on  the 
rod.  He  dropped  his  end  of  the  rod.  I  had 
hold  of  the  other  end  of  the  rod.  It  mashed 
my  arm.  It  was  eight  or  ten  feet  long.  It 
was  about  half-past  10  or  11  o'clock  at  night 
when  I  got  through  fixing  the  engine."  He 
testified  that  certain  tools  were  necessary  to 
do  the  work,  that  he  purchased  a  file  himself, 
and  that  it  was  necessary  to  have  one  man 
to  help  him.  The  foregoing  is  all  of  the  evi- 
dence in  regard  to  the  time,  place,  manner, 
etc.,  of  the  injury.  There  was  evidence  in 
regard  to  the  condition  of  the  engine  and  of 
the  work  to  be  done  on  it  and  of  the  char- 
acter and  extent  of  the  injury,  none  of  which 
is  necessary  to  set  out  in  detail  for  the  pur- 
pose of  passing  upon  the  exceptions  referred 
to  and  relied  upon  in  the  defendant's  brief. 
Defendant  moved  for  judgment  of  nonsuit 
Motion  denied.     Defendant  excepted. 

The  usual  issues  were  submitted  to  the 
jury.  His  honor,  after  stating  the  conten- 
tions of  the  parties,  among  other  instructions 
not  excepted  to,  charged  the  jury:  "As  be- 
tween master  and  servant,  the  mere  fact  of 
the  servant  being  injured  while  in  his  employ 
is  not  prima  facie  evidence  of  negligence,  and 
the  burden  is  upon  the  servant  to  prove  the 
injury  was  caused  by  the  master,  and  he 
must  show  that  the  injury  was  the  result  of 
his  negligence.  It  is  not  sufficient  to  show 
that  he  was  Injured.  He  must  go  further  and 
show  the  cause  of  the  injury,  and  that  it  was 
the  result  of  negligence  of  some  agent  of  the 
master,  and  that  it  was  this  negligence  that 
was  the  proximate  cause  of  the  injury.  So 
much  for  the  questions  of  law  which  I  shall 
give  you  to  guide  you  and  control  your  ac- 
tions In  determining  the  first  issue.  Now, 
applying  these  rules  to  the  facts  in  the  case, 
you  must  determine  whether  Mr.  Horton  was 
injui%d  by  the  negligence  of  the  defendant's 
fireman,  Mr.  Seagrave,  and  whether  that  neg- 
ligence was  the  chuse  of  the  Injury,  if  you 
find  that  Mr.  Horton  sustained  an  injury. 
Did  the  defendant  railroad,  through  its 
agent,  fail  to  exercise  proper  care,  as  I  have 
explained  to  you,  in  handling  this  rod?  And 
was  such  negligence  the  proximate  cause  of 
the  plaintiff*s  injury,  if  you  find  he  was  In- 
jured, as  claimed  by  him  on  or  about  Decem- 
ber 10,  1903?  That  is  the  question  which  you 
must  determine  with .  reference  to  the  first 
issue."  His  honor  explained  the  evidence  and 
directed  the  attention  of  the  jury  to  the 
several  issues  and  phases  of  the  case.  To 
this  there  is  no  exception. 

Defendant  requested  his  honor  to  give  the 
following  special  instructions: 

"As  between  master  and  aervant,  the  mere 


N.OJ 


HOBTON  r.  SEABOARD  AIR  LINE  RY. 


995 


fact  that  the  servant  Is  injured  while  in  his 
employ  is  not  prima  facie  negligence,  and  is 
no  evidence  of  negligence."  This  prayer  was 
given;  the  court  adding:  "But  the  burden  of 
proof  is  upon  the  servant  to  prove  that  his 
Injury  is  caused  by  the  negligence  of  the 
master." 

"Upon  the  whole  evidence,  if  the  jury  be- 
lieve it,  they  will  answer  the  first  issue  'No.' 
Refused,  and  the  defendant  excepts. 

"The  mere  fact  that  plaintifTs  arm  was 
injured  while  in  the  employment  of  the  de- 
fendant is  no  presumption  of  negligence." 
The  court  gave  this  instruction.' 

''The  mere  fact  that  Joseph  Seagrave  drop- 
ped the  rod  is  no  presumption  of  negligence." 
The  court  gave  this  instruction. 

''The  general  rule  is  that  the  mere  fact 
and  proof  of  injury,  unsupported  by  other 
evidence  of  negligence,  or  any  attending  cir- 
cumstances whereby  the  jury  can  reasonably 
infer  negligence,  is  not  a  presumption  of 
negligence;  and  if  the  jury  should  find  from 
the  facts  in  this  case  there  are  no  attending 
circumstances  from  which  they  can  reason- 
ably infer  negligence,  other  than  the  bare 
fact  of  the  unexplained  falling  of  the  rod 
upon  the  plaintiffs  arm,  they  will  answer  the 
first  issue  •No.*"  His  honor  gave  the  first 
part  of  the  instruction,  but  omitted  to  give 
the  latter  part,  to  wit:  "And  if  the  jury 
should  find  from  the  facts  in  this  case  that 
there  are  no  attending  circumstances  from 
which  they  can  reasonably  infer  negligence, 
other  than  the  bare  fact  of  the  unexplained 
falling  of  the  rod  upon  the  plaintifTs  arm, 
they  will  answer  the  first  issue  'No.* "  De- 
fendant excepted. 

There  was  judgment  upon  the  verdict  De- 
fendant appealed. 

Day,  Bell  &  Allen,  for  appellants.  T.  M. 
Pittman  and  J.  a  Kittrell,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  Defendant,  in  the  well-prepared  brief 
and  the  oral  argument  of  counsel,  alleges  as 
the  first  ground  for  a  reversal  of  the  judg- 
ment the  refusal  of  his  honor  to  direct  judg^ 
ment  of  nonsuit  This  contention  involves 
the  proposition  that  there  was  no  evidence 
of  negligence  fit  for  the  consideration  of  the 
Jury.  It  is  conceded  that  plaintifP  was  in 
the  line  of  his  duty,  acting  by  direction  of  an 
employ^  of  the  company  having  the  power 
to  give  the  order,  and  that  Seagrave,  whose 
alleged  negligence  was  in  dropping  the  rod 
from  his  hand,  was  a  fellow  servant  for 
whose  negligence  defendant  is  liable  under 
the  fellow  servant  law.  Revlsal  1905,  S  2646. 
Is  there  any  evidence  that  Seagrave  "drop- 
ped his  end  of  the  rod"?  The  plaintiff 
flwears  to  it  and  he  is  not  contradicted. 
Seagrave  is  not  introduced  by  either  party. 
It  is  true  that  plaintiff  also  used  the  expres- 
flion,  "The  rod  slipped  from  his  hand."  It 
was  for  the  jury  to  say  which  was  the  cor- 
rect statement     If  he  dropped  the  end  of 


the  rod  while  plalntliTs  arm  was  In  a  posi- 
tion to  be  injured  tiiereby,  it  certainly  con- 
stituted some  evidence  from  which  the  jury 
may  have  inferred  negligence.  It  was  his  du- 
ty to  hold  the  rod— to  use  such  physical 
power  as  was  at  his  command  to  prevent  it 
from  dropping.  The  dropping  of  the  rod 
was  not  conclusive,  nor,  as  his  honor  charg- 
ed the  jury,  did  it  raise  a  presumption  of 
negligence;  but  it  was  certainly  some  evi- 
dence thereof.  In  this  connection  his  honor 
said  to  the  jury:  "In  determining  the  ques- 
tion as  to  whether  the  agent  of  the  defend- 
ant was  or  was  not  negligent  in  dropping  or 
letting  the  rod  slip,  if  you  find  he  dropped  or 
let  it  slip,  the  question  of  whether  he  acted 
as  a  reasonably  prudent  man  would  have 
acted  under  similar  circumstances  must  be 
considered;  the  burden  being  upon  the  plain- 
tiff to  satisfy  you  by  greater  weight  of  evi- 
dence that  the  agent  did  not  exercise  prop- 
er care.  If  you  are  satisfied  by  the  greater 
weight  of  evidence  that  the  agent  did  not  ex- 
ercise proi)er  care,  that  he  was  negligent  and 
that  this  negligence  was  the  proximate  cause 
of  the  plaintiff's  Injury,  then,  as  I  have  ex- 
plained, it  is  your  duty  to  answer  the  first 
issue  Tes.'  If  you  are  not  satisfied  by  the 
greater  weight  of  evidence  that  he  was  neg- 
ligent or  that  it  was  the  proximate  cause 
of  plaintiff's  injuries,  you  will  answer  that 
issue  'No.'"  His  honor  carefully  explained 
to  the  jury  that  the  burden  of  proof  was 
upon  the  plaintiff,  not  only  to  show  that  Sea- 
grave let — that  is,  permitted — the  rod  slip 
or  drop  from  his  hand,  but  that  he  failed 
to  exercise  the  care  of  a  prudent  man  to  pre- 
vent its  doing  sa  There  is  no  suggestion 
that  the  rod  slipped  or  dropped  because  of 
its  weight  or  that  Seagrave  did  not  have 
physical  strength  sufficient  to  hold  it;  that 
it  was  too  heavy  for  one  man  to  hold.  It 
is  true  that  plaintiff  says:  "I  should  say  that 
it  weighed  400  or  500  pounds.  I  never  weigh- 
ed one."  Defendant's  witnesses  say  that  it 
did  not  weigh  to  exceed  75  pounds.  It  was 
the  duty  of  defendant,  when,  by  its  agent.  It 
ordered  plaintiff  to  fix  the  engine,  to  furnish 
a  competent  man  to  assist  him,  who  would 
exercise  reasonable — ^that  is,  ordinary— care 
in  holding  the  rod.  If  it  failed  to  do  so, 
there  was  negligence;  and,  if  such  negli- 
gence was  the  proximate  cause  of  the  injury, 
it  was  actionable. 

We  have  examined  the  cases  relied  upon  by 
defendant.  Bryan's  Case,  128  N.  O.  387,  38 
S.  E.  914;  Alexander's  Case,  132  N.  C.  428,  . 
43  S.  E.  1003.  We  do  not  think  them  con- 
clusive of  the  question  presented  by  this 
record.  Certainly,  if  it  is  the  duty  of  one  to 
hold  up  an  Iron  rod  while  another  person 
is  in  a  position  with  reference  to  it  that 
dropping  it  will  injure  him,  the  duty  is  im- 
posed upon  the  person  so  holding  to  use  or- 
dinary care  to  prevent  it  from  dropping.  In 
the  absence  of  any  explanation  why  he  "drop- 
ped" it  is  it  not  a  reasonable  Inference  that 
he  failed  to  exercise  ordiilary  care?     The 
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principle  governing  cases  of  this  kind  bas 
been  so  fully  and  so  recently  discussed  by 
us  that  we  deem  It  only  necessary  to  cite 
the  last  one,  In  which  Mr.  Justice  Hoke  re- 
views all  of  them.  Fitzgerald  v.  Railroad, 
141  N.  C.  530,  54  S.  Bl  391,  6  L.  R.  A.  (N. 
S.)  337.  We  are  all  of  the  opinion  that  his 
honor  correctly  denied  the  motion  for  Judg- 
ment of  nonsuit,  or  to  direct  a  verdict  upon 
the  first  issue. 

There  is  no  exception  to  the  charge  as  giv- 
en argued  in  the  brief,  and  we  find  no  error 
therein.  Defendant,  however,  earnestly  con- 
tends that  his  honor  committed  prejudicial 
error  in  refusing  to  give  the  last  part  of  the 
Instruction  asked.  While  it  is  settled  by  a 
number  of  cases  decided  by  this  court  that 
a  party  Is  entitled  to  formulate  a  correct 
proposition  of  law  applicable  to  phases  of  the 
testimony  and  have  it  submitted  to  the  Jury, 
It  is  equally  well  settled  that  if  the  court, 
either  In  its  general  instruction  or  in  re- 
sponse to  special  prayers,  has  stated  the  same 
proposition  In  a  form  equally  favorable  to 
the  contention  of  appellant,  the  failure  to 
give  such  prayer  Is  not  reversible  error.  His 
honor  had  clearly  Instructed  the  Jury  in  re- 
spect to  the  law  applicable  to  the  testimony. 
He  had  also,  in  response  to  defendants  pray- 
er for  special  instruction,  told  the  Jury  that 
the  mere  fact  that  plaintiff  was  Injured  while 
in  the  employment  of  defendant  was  **no  evi- 
dence of  negligence";  that  the  "mere  fact 
that  Joseph  Seagrave  dropped  the  rod  Is  no 
presumption  of  negligence";  and,  again,  that 
"the  mere  fact  and  proof  of  injury,  unsup- 
ported by  other  evidence  of  negligence  or  any 
attending  circumstances  whereby  the  Jury 
can  reasonably  infer  negligence,  is  not  a 
presumption  of  negligence."  We  are  unable 
to  see  how  much  more  strongly  his  honor 
could  have  put  defendant's  contention,  unless 
he  had  Instructed  them  that  there  was  no 
evidence  of  negligence.  Having  submitted  the 
question  of  negligence  to  the  Jury  upon  the 
tiieory  that  if  they  found  that  Seagrave  drop- 
ped the  rod,  etc.,  we  do  not  perceive  how 
he  could  have  said  to  them  that,  if  they 
found  no  attending  circumstances,  they  must 
find  that  there  was  no  negligence.  PlaIntiflF*s 
contention  was  that,  in  the  absence  of  "at- 
tending circumstances"  explaining  why  he 
dropped  the  rod,  the  jury  should  Infer  that 
he  did  so  negligently;  that  he  was  not  ex- 
ercising due  care.  To  have  given  the  In- 
struction asked  would  have  been  to  reason 
In  a  circle,  and  withdraw  from  the  Jury  in- 
directly the  very  question  which  he  had  sub- 
mitted to  them.  It  was  the  unexplained 
dropping  of  the  rod  which  plalntiflF  relied  up- 
on to  maintain  his  contention. 

It  will  be  further  noted  that  the  instruc- 
tion assumes  that  the  evidence  showed  an 
"unexplained  falling  of  the  rod."  This  as- 
sumption has  no  support.  All  of  the  evidence 
is  that  Seagrave  "dropped  the  rod,"  or  that 
it  "slipped"  from  his  hand.  It  has  been 
frequently  held  that,  where  the  duty  is  im- 


posed of  securely  fastening  an  object  the 
falling  of  which  endangers  life  or  limb  of 
one  to  whom  the  person  owes  the  duty  of 
fastening  the  object,  the  falling  of  it  unex- 
plained Justifies  the  Inference  that  it  was 
not  securely  fastened.  Winpelmann  v.  Cal- 
loday,  88  Md.  92,  40  Atl.  1078;  Gerlach  v. 
Edelmeyer,  88  N.  Y.  845;  Kearney  v.  Rail- 
road, L.  R.  5  Q.  B.  411;  and  other  cases 
cited  in  Womble  v.  Grocery  Co.,  135  N.  C. 
474,  47  S.  E.  493.  Here  Seagrave  was  an 
Intelligent  human  being,  knew  the  conditions 
and  the  duty  which  he  owed  plaintiff,  and 
almost  certain  injury  to  him  if  he  dropped 
the  rod.  If  there  were  "attending  circum- 
stances" explaining  why  he  did  so,  as  If  his 
hands  were  benumbed  by  cold,  or  he  was 
taken  suddenly  sick,  or  for  any  reason  he 
was  suddenly  disabled,  it  was  open  to  de- 
fendant to  show  such  conditions.  The  in- 
struction asked  is  not  perfectly  clear;  but, 
as  we  interpret  the  language,  his  honor  cor- 
rectly declined  to  give  it  The  case  has  been, 
so  far  as  an  examination  of  the  record  dis- 
closes, fairly  tried,  and  every  phase  of  the 
testimony  submitted  to  the  Jury  with  correct 
instructions  in  respect  to  the  law. 
The  Judgment  must  be  afl3rmed. 


BALTHROP  V. 


a46  N.  C.  112: 

TODD  et  aL 


(Supreme  Court  of  North  Carolina.    Oct  8, 
1907.) 

DEEnS— OaNCKLLATION— CONPIDEWTIAL    REX^- 
TIONS—BORDEN  OF  PROOF. 

Where,  in  a  suit  by  a  grantor  to  set  aside 
a  deed  conveying  Without  consideration  her  en- 
tire real  estate  to  her  sister,  the  evidence  showed 
that  the  grantor  was  feeble  and  illiterate,  and 
reposed  confidence  in  her  sister  and  her  husband, 
a  confidential  relation  was  shown ;  and  the  gran- 
tee, to  sustain  the  deed,  must  show  the  good 
faith  of  the  transaction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di;. 
vol.  16,  Deeds,  ft  587.] 

Appeal  from  Superior  Court  Nasb  Coun- 
ty; Biggs,  Judge. 

Action  by  Zaney  Balthrop  against  James 
H.  Todd  and  another.  From  a  Judgment  of 
nonsuit  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

Jacob  Battle,  for  appellant  F.  S.  Sprulll, 
for  appellees. 

BROWN,  J.  It  is  In  evidence  that  on 
March  1,  1900,  the  plaintiff,  a  feeble  old  wo- 
man, approaching  70  years,  conveyed  her 
entire  landed  estate,  consisting  of  three 
tracts,  to  her  sister,  Sarah  J.  Todd,  with 
whom  (she  and  her  husband,  James  H.  Todd) 
the  plaintiff  had  made  her  home  for  some  14 
years.  No  money  was  paid  or  promised,  and 
at  the  time  the  defendants  did  not  claim  that 
plaintiff  owed  them  a  penny.  Plaintiff  had 
no  other  property  whatever,  except  $108,  to 
support  herself.  In  her  advanced  age  and 
enfeebled  condition,  she  leaned  upon  her 
brother-in-law  and  sister,  and  reposed  trust 
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and  confidence  In  tUem.  Plaintiff  was  a 
widow,  childless,  conld  not  read  and  write, 
and  was  in  bad  liealth.  Shortly  before  the 
deeds  were  executed,  Todd  told  a  neighbor  that 
the  plaintiff  had  some  money  and  land;  that  he 
was  going  to  promise  to  take  care  of  her  dur- 
ing her  life  and  thus  get  her  property,  and, 
after  he  got  it,  he  was  going  to  drop  her.  He 
told  the  plaintiff  that  her  brother  intended  to 
have  a  guardian  appointed  for  her,  and  then 
she  could  no  longer  control  her  own  property. 
She  doubtless  thought  that  it  was  necessary 
to  do  as  her  brother-in-law  told  her  to  do 
in  order  to  retain  control  of  her  property. 
She  asked  him  if  she  could  not  make  a  will. 
He  said:  "Make  a  deed.  It  will  be  best, 
as  a  will  can  be  destroyed."  James  H.  Todd 
then  procured  the  deeds  to  be  written  and 
executed  at  his  house,  reciting  a  money  con- 
sideration, although  not  a  dollar  was  paid  or 
promised,  and  no  claim  made  that  plaintiff 
owed  him  anything. 

Clearly  his  honor  erred  in  not  submitting 
the  case  to  the  Jury  upon  appropriate  issues 
and  under  proper  instructions.  It  is  true 
that  the  evidence  does  not  bring  the  case 
within  either  of  the  four  definite  fiduciary 
relations  mentioned  by  Judge  Pearson  in  Lee 
V.  Pearce,  68  N.  C.  87,  when  the  court  can 
instruct  the  jury  that  fraud  is  presumed  as 
matter  of  law.  But  the  evidence  discloses 
plainly  such  a  "confidential  relation"  or  "po- 
sition of  dependence"  that,  if  the  Jury  find 
the  facts  to  be  as  testified  to  by  plaintiff,  the 
burden  of  proof  shifts,  and,  to  sustain  the 
validity  of  the  deeds,  the  defendant  must 
satisfy  the  Jury  of  the  bona  fides  and  legality 
of  the  transaction.  The  evidence  brings  it 
within  that  class  mentioned  by  Lord  Hard- 
wicke  in  Chesterfield  v.  Jansen,  where  fraud 
arises  from  the  circumstances  and  condition 
of  the  immediate  parties  to  the  transaction. 
2  Pom.  Eq.  §§  922,  923.  It  comes  within  the 
fourth  class  of  those  quasi  relations  9f  confi- 
dence mentioned,  in  Lee  v.  Pearce,  viz.,  "when 
the  relation  is  that  of  friendly  Intercourse 
and  habitual  reliance  for  advice,"  etc.,  which 
Judge  Pearson  says  "raise  a  presumption  of 
fraud,  as  matter  of  fact,  to  pass  before  the 
jury  for  what  it  may  be  worth."  See,  also, 
Buffalo  V.  Buffalo,  22  N.  C.  241;  Smith  ▼. 
Moore,  142  N.  C.  290,  55  S.  E.  275,  7  L.  R.  A. 
(N.  S.)  G81;  TImmons  v.  Westmoreland,  72  N, 
C.  587;  Bigelow  on  Fraud  (1890)  p.  295;  2 
Pom.  Eq.   §§  928  (2),  956. 

New  trial. 


(146  N.  C.  140) 

ORMOND   V.    CONNECTICUT    MUT.    LIFE 
INS.  CO. 

(Supreme  Conrt  of   North   Carolina.    Oct   10, 
1907.) 

1.  Trial— Submission  op  Issues. 

No  particular  form  is  required  in  the  sub- 
mission of  special  issues  to  the  jury,  and.  if  they 
BubFtantially  present  the  issues  as  raised  by  the 
pleadings,  it  is  suflScient. 


2.  Insubancb— Right  to  Pbocekds— Actions 
to  Detebminb— Pasties. 

In  an  action  to  recover  of  an  insurance  com- 
pany testator's  share  of  a  policy,  beneficiaries 
to  whom  the  insurance  company  had  paid  the 
policy  in  full  were  properly  made  parties  defend- 
ant 

3.  Pabties— Nonjoinder  of  Necbssaby  Pab- 
TiEs— Effect. 

Failure  to  join  a  necessary  party  is  error* 
to  which  exception  lies. 

4.  SAiflB— Join  DEB  of  Unnecessabt  Pabties. 

Joinder  of  nnnecessary  parties  either  plain- 
tiffs or  defendants  is  immaterial,  save  only  as  it 
may  affect  the  matter  of  costs. 

5.  Insubance— Assignment  of  Policy. 

No  particular  form  of  words  is  essential  to 
effect  an  assignment  or  surrender  of  a  policy 
of  insurance. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  S  479.] 

6.  BVIDBNCB— ADXISSIONB— DKCZiABATIONS     ov 

Tbstatob— Adkissibilitt  Against  Bxeou- 

tob. 

In  an  action  to  recover  of  an  insurance 
company  testator's  share  of  a  policy,  declara- 
tions of  testator  are  admissible  against  the  ex- 
ecutor. 

[Ed.  Note.— For  cases  in  point,  see  .Cent  Dig. 
vol.  20,  Evidence,  §S  983-9S5.] 

7.  Sake— Assignment  of  Poliot. 

In  an  action  by  an  executor  against  an  in- 
surance company  to  recover  testators  share  of  a 
policy,  evidence  held  to  show  an  assignment  of 
testator's  interest  in  the  policy^  to  his  children, 
barring  any  recovery  by  his  executor. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Long,  Judge. 

Action  by  Y.  T.  Ormond,  executor  of  A. 
R.  Miller,  deceased,  against  the  Connecticut 
Mutual  Life  Insurance  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af« 
Armed. 

PlaintifP  sues  to  recover  one-fifth  of,  a  poli- 
cy of  insurance  on  the  life  of  his  testator,  is- 
sued by  defendant  The  court  submitted  the 
following  issues:  "(1)  Did  the  plaintifTs 
testator,  ♦  ♦  ♦  after  the  death  of  his 
wife,  relinquish  any  rights  and  interest  he 
might  have  bad  in  the  policy  from  his  wife, 
and  surrender  said  policy  to  his  children  to 
be  kept  alive  for  their  benefit  as  alleged  in 
the  answer?  Ans.  Yes.  (2)  Did  tne  defend- 
ants Hyatt,  Luce,  and  E.  L.  Miller,  agreeably 
to  such  an  understanding  with  A.  R.  Miller, 
keep  alive  the  said  policy  and  pay  the  pre- 
miums according  thereon  from  year  to  year 
and  until  the  death  of  A.  R.  Miller  (plaln- 
tiflP's  testator),  as  alleged  in  the  answer? 
Ans.  Yes."  From  the  judgment  rendered, 
plaintiff  appealed. 

Y.  T.  Ormond  and  Geo.  V.  Cowper,  for  ap- 
pellant. W.  S.  O'B.  Robinson  and  F.  H. 
Busbee  &  Son,  for  appellee. 

BROWN-,  J.  The  evidence  in  this  case 
tends  to  prove  that  in  1868  plaintiff's  testa- 
tor, A.  R.  Miller,  insured  his  life  in  the  de- 
fendant company  in  the  sum  of  $10,000  for 
the  benefit  of  his  wife,  Delia  M.  Miller,  and 
their  four  children,  Sybil  Hyatt,  E.  L.  Miller, 
Maude  Luce,  and  W.  R.  Miller.    In  1884  Mrs. 


998 


68  80UTHBASTBBN  REPORTEB. 


(N.a 


Delia  M.  Miller  died  intestate,  leaving  her 
husband,  A.  R.  Miller,  and  the  four  children 
above  named.  No  administration  was  grant- 
ed upon  her  estate.  In  1903  W.  R.  Miller  as- 
signed his  interest  In  the  policy  to  Mrs. 
Sybil  Hyatt,  and  soon  thereafter  died,  before 
the  death  of  A.  R.  Miller.  In  June,  1905,  A. 
R.  Miller  died,  leaving  a  will  In  which  Mrs. 
liuce  was  named  as  residuary  legatee.  The 
policy  was  presented  to  the  insurance  com- 
pany for  payment  by  the  three  children  and 
by  Mrs.  Hyatt,  as  assignee  of  W.  R.  Miller, 
and  the  amounts  due  were  paid  by  the  com- 
pany, as  appears  by  the  receipts  and  releases 
of  the  beneficiaries.  The  rights  and  interest 
of  A.  R.  Miller  having  been  relinquished  and 
surrendered  as  claimed  to  the  four  children, 
the  company  paid  to  them  as  beneficiaries 
the  amount  of  the  policy  in  full,  without  de- 
duction. The  plaintiff  brings  this  action  as 
executor  of  A.  R.  Miller  to  recover  one-fifth 
of  the  amount  of  the  policy,  alleging  that  the 
interest  of  Mrs.  Delia  M.  Miller  in  the  policy 
had  not  been  relinquished  or  surrendered  to 
the  other- beneficiaries  by  Dr.  Miller,  the  In- 
sured, who,  it  is  admitted,  acquired  such,  in- 
terest upon  the  death  of  his  wife  in  1884. 

1.  The  objection  made  by  the  plaintiff  to 
the  form  of  the  issues  submitted  by  the  court 
to  the  jury  is  without  merit  No  particular 
form  Is  prescribed  by  law,  and,  if  the  issues 
submitted  substantially  present  the  Issues  as 
raised  by  the  pleadings,  they  are  not  open  to 
objection.  Mace  v.  Ins.  Co.,  101  N.  C.  122,  7 
S.  E.  674.  The  issues  submitted  in  this  case 
are  so  formulated  that  they  clearly  express 
the  controverted  facts  alleged  on  the  one  side 
and  denied  on  the  other. 

2.  Upon  application  of  the  defendant  com- 
pany, the  court  some  time  before  the  trial 
entered  an  order  making  the  beneficiaries  to 
whom  the  insurance  company  had  paid  the 
policy  In  full  parties  defendant,  to  which 
plaintiff  excepted.  The  beneficiaries  them- 
selves take  no  exception  to  the  order  of  the 
court  making  them  parties.  It  possibly  may 
be,  as  contended  by  the  plaintiff,  that  they 
are  not  strictly  speaking  necessary  parties. 
They  certainly  are  not  Improper  parties ;  and 
it  is  doubtless  best  for  the  due  administra- 
tion of  Justice  that  they  should  be  present  be- 
fore the  court  when  the  title  to  the  fund  is 
settled.  Under  our  practice,  the  failure  to 
join  a  necessary  party  is  an  error,  to  which 
exception  may  be  properly  taken;  but  the 
Joinder  of  unnecessary  parties,  either  as 
plaintiffs  or  defendants.  Is  immaterial,  save 
only  as  it  may  affect  the  matter  of  costs. 
Rowland  v.  Gardner,  69  N.  C.  63. 

3.  It  is  contended  by  appellant  that  the 
evidence,  in  any  view  of  it,  fails  to  establish 
an  assignment  of  A.  R.  Miller's  Interest  in 
the  policy  to  his  four  children  to  whom  the 
company  paid  the  full  amount  of  the  policy. 
No  particular  form  of  words  is  essential  to 
effect  an  assignment  or  surrender  of  a  policy 
of  Insurance.  An  assignment  Is  substantial- 
ly ft  transfer,  actual  or  constructive,  with  the 


clear  intent  at  the  time  to  part  with  all  In- 
terest In  the  thing  transferred  and  with  a 
full  knowledge  of  the  rights  so  transferred. 
May  on  InsL  {ft  388,  390 ;  Winberry  v.  Koonce, 
83  N.  C.  351.  The  declarations  of  plaintiffs 
testator,  which  are  clearly  competent  against 
his  executor,  indicate  that  he  did  not  care  to 
pay  the  premiums  any  longer,  and  that  he 
"turned  over"  the  written  policy  and  his  in- 
terest in  it  to  his  four  children  hereinafter 
named,  who  agreed  to  pay  the  premiums 
thereon,  and  that  after  that  the  testator  paid 
no  further  premiums.  We  think  the  two  let- 
ters signed  by  the  testator,  dated  November 
30,  1890,  and  April  13,  1893,  vn-itten  to  the 
insurance  company  and  received  by  them  In 
due  course  of  mall,  are  clear  proof  of  an  as- 
signment or  surrender  of  all  of  the  testator's 
interest  which  he  then  had  in  the  policy  to 
his  four  children.  In  the  letter  of  April  13, 
1893,  the  testator  practically  directs  the  com- 
pany to  cancel  the  policy,  and  to  issue  "a 
separate  paid  up  policy,  the  amount  being 
divided  into  four  equal  parts,  and  made  pay- 
able to  the  following  individuals:  Mrs.  Syb- 
il Hyatt,  Kinston,  N.  C,  Blrs.  Maude  Luce, 
Galesvllle,  Wis.,  B.  U  Miller,  Lenana.  Kan., 
arid  W.  R.  Miller,  Kinston,  N.  a  You  can 
send  them  here  to  my  care  or  to  the  above  ad- 
dresses as  you  think  best"  The  evidence 
shows  that  the  written  policy  waa  delivered 
to  Dr.  Hyatt,  the  husband  of  Mrs.  Sybil  Hy- 
att, one  of  the  children,  for  the  benefit  of  tes- 
tator's four  children,  and  there  is  no  evidence 
that  up  to  his  death  he  exercised  any  control 
over  it  or  claimed  any  Interest  in  it  We 
think  there  is  abundant  evidence  to  be  sub- 
mitted to  the  Jury  that  the  two  letters  to  the 
company  were  written  by  the  testator  or  by 
his  direction  and  authority,  and  that  the 
plaintiff's  exception  on  that  ground  Is  un- 
tenable. 

Upon  a  review  of  the  whole  record,  we  are 
of  opinion  that  the  case  has  been  fWrly 
tried,  and  that  there  is  no*  error. 

a«  N.  C.  422) 
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(Supreme   Court   of   North   Carolina.    Oct  3, 
lyuT  .J 

Intoxicating  Liquom-Cbiminax.  Phosecu- 
TioN— Indictment— Designation    op    t'uK- 

CTTASEB 

An  Indictment,  diarging  defendant  with  cai- 
rying  on  the.busineB8  of  a  retail  liquor  dealer 
in  a  city  in  which  the  sale  of  liquor  was  pro- 
hibited by  law,  la  insufficient,  where  it  does 
not  charge  a  sale  to  some  person  by  name,  or  to 
some  person  unknown  to  the  jurors,  notwith- 
standing Revisal  1905,  S  2060,  providing  that 
the  possession  of  a  license  issued  by  the  United 
States  to  manufacture  or  sell  at  wholesale  or 
retail  intoxicating  liquor  shall  be  prima  fade 
evidence  that  the  person  havini^  such  license 
is  guilty  of  doing  the  act  pemutted  by  it  in 
violation  of  the  state  law. 


vol 


[Ed.  Note.— For  cases  in  point,  see  Cent-  Dig. 
jl.  29,  Intoxicating  Liquors,  H  237-^239.] 

Clarlc,  0.  J.,  dissenting. 
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Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Neal,  Judge. 

Nathan  Tisdale  waa  convicted  of  carrying 
on  the  business  of  retail  liquor  dealer  in  a 
city  where  the  sale  of  liquor  was  prohibited, 
and  he  appeals.    Judgment  arrested. 

W.  D.  Mclver  and  R.  A.  Nunn,  for  appel- 
lant Assistant  Attorney  General  Clement, 
D.  L.  Ward,  and  L.  I.  Moore,  for  the  State. 

BROWN,  J.  It  Is  unnecessary  to  consider 
any  of  the  exceptions  taken  by  the  defendant 
on  the  trial,  as  his  exception  to  the  bill  of 
Indictment  Is  well  taken,  and  the  motion  to 
arrest  the  judgment  must  be  allowed.  The 
first  count  charges  the  unlawful  sale  of  liq- 
uor without  a  license  to  some  person,  to  the 
Jurors  unknown,  In  violation  of  the  general 
law.  The  second  coimt  charges  the  unlaw- 
ful sale  to  some  person,  to  the  jurors  un- 
known, within  territory  wherein  the  sale  of 
liquor  is  wholly  prohibited  by  law.  The 
third  count  is  as  follows :  'The  jurors  afore- 
said, upon  their  oaths  aforesaid,  do  further 
present :  That  the  said  Nathan  Tisdale,  late 
of  the  county  of  Craven,  on  the  20th  day  of 
September,  1906,  unlawfully  and  willfully 
did  engage  in  and  carry  on  the  business  of  re- 
tail liquor  dealer,  by  selling  spirituous  and 
malt  liquor  to  divers  persons  in  the  city  of 
Newbem,  said  city  of  Newbem  being  an  in- 
corporated town  where  the  sale  of  spiritu- 
ous and  malt  liquors  is  forbidden  by  law, 
and  where  the  majority  of  the  qualified  vot- 
ers of  said  city  had  voted  against  the  sale  of 
spirituous,  vinous,  and  malt  liquors  In  said 
city  and  for  prohibition,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provid- 
ed, and  against  the  peace  and  dignity  of  the 
state."  The  state  entered  a  nol.  proa  as  to 
the  first  and  second  counts.  The  court  below 
overruled  defendant's  motions  as  to  the  insuf- 
ficiency of  the  third  count,  and  the  defendant 
was  tried  and  convicted  upon  that  count 
alone.  This  count  does  not  charge  the  de- 
fendant with  a  sale  of  liquor  to*  any  specific 
person  by  name,  nor  does  it  charge  a  sale  to 
any  person  whose  name  is  unknown  to  the 
Jurors.  It  charges  that  the  defendant  did  en- 
gage in  and  carry  on  the  general  business  of 
a  retail  liquor  dealer  in  the  city  of  Newbem, 
where  the  sale  of  liquor  is  prohibited  by  law. 

The  learned  counsel  for  the  state  rely  upon 
section  2060  of  the  Revlsal  to  sustain  the  bill. 
This  section  provides  that  the  possession  or 
issuance  to  any  person  of  a  license  to  manur 
facture,  rectify,  or  sell,  at  wholesale  or  re- 
tail, spirituous  or  malt  liquors  by  the  United 
States  government  or  any  ofllcer  thereof  in 
any  county,  city  or  town,  where  the  manu- 
facture, sale,  or  rectification  of  spirituous  or 
malt  liquors  is  forbidden  by  the  laws  of  the 
state,  shall  be  prima  facie  evidence  that  the 
person  having  such  license,  or  to  whom  the 
same  was  Issued,  is  guilty  of  doing  the  act 
permitted  by  the  said  license,  in  violation  of 
the  laws  of  this  state.    There  is  nothing  in 


it,  or  any  other  statute,  to  which  our  atten* 
tion  has  been  called,  or  which  we  have  been 
able  to  find,  which  supports  the  contention 
of  the  state.  It  is  evident  the  General  As- 
sembly never  thought  it  necessary  to  create 
any  such  specific  offense  as  carrying  on  the 
general  business  of  retailing  liquor  In  terri- 
tory where  its  sale  Is  entirely  forbidden.  In 
such  territory  liquor  is  a  contraband,  and 
the  sale  of  it  Is  a  secret  transaction.  The 
bill  of  Indictment  may  charge  a  sale  to  some 
person  by  name,  or  to  some  person  unknown 
to  the  jurors.  It  must  charge  one  or  the  oth- 
er. State  V.  Stamey,  71  N.  C.  202.  In  an  in- 
dictment for  the  unlawful  sale  of  liquor,  it  Is 
not  sufficient  to  charge  the  defendant  gener- 
ally with  the  offense  of  Illegal  selling.  The 
facts  constituting  the  offense  must  be  set 
forth.  State  v.  Faucett,  20  N.  C.  239.  "Ev- 
ery necessary  ingredient  in  the  offense  must 
be  set  forth,"  says  Judge  Daniel  for  the  court, 
in  that  case,  and  he  then  proceeds  to  state 
the  exceptions  to  the  rule,  viz.,  indictments 
against  a  common  barrator,  a  common  scold, 
for  keeping  a  common  gambling  house  or 
bawdy  house.  In  State  v.  Stamey,  the  Iden- 
tical point  Is  decided,  as  It  was  in  Faucett's 
Case;  both  being  Indictments  for  selling  li<i» 
uor.  In  State  v.  Blythe,  18  N.  C.  199,  de- 
cided in  1835,  the  question  seems  to  have 
been  first  presented  to  this  court.  It  Is  there 
held,  in  an  opinion  by  Chief  Justice  Ruffln, 
that  the  indictment  was  defective  because 
the  names  of  the  slaves  to  whom  the  liquor 
was  sold  were  not  set  out  in  the  bill.  The 
learned  Chief  Justice  says:  "Every  Indict- 
ment ought  to  have  convenient  certainty  as 
to  time,  place,  and  persons,  and  give  to  the 
accused  reasonable  notice  of  the  specific 
facts  charged  on  him,  so  that  he  may  have 
an  opportunity  of  defending  himself.  Here 
the  indictment  conveys  no  information  of 
that  sort."  The  same  principle  of  criminal 
pleading  is  set  forth  In  State  v.  Ritchie,  19 
N.  C.  29.  The  Stamey  Case  is  cited  with  ap- 
proval In  State  v.  Pickens,  79  N.  C.  654; 
State  V.  Miller,  93  N.  C.  516,  53  Am.  Rep.  469 ; 
State  V.  Foy,  98  N.  C.  746,  8  S.  B.  524 ;  State 
V.  Hazell,  100  N.  C.  474,  6  S.  B.  404 ;  State  v. 
Dalton,  101  N.  C.  683,  8  S.  E.  154;  State  v. 
Farmer,  104  N.  C.  889,  10  S.  B.  563;  State 
V.  Gibson,  121  N.  C.  681,  28  S.  E.  487.  This 
rule  of  criminal  pleading  Is  recognized  by  the 
common  law  and  is  founded  upon  a  just  re- 
gard for  the  rights  of  persons  charged  with 
crime.  Archb.  Crlm.  Prac.  41,  42.  It  is  not 
a  technical  refinement  of  the  law.  Had  it 
been,  it  would  have  long  since  been  discard- 
ed, and  would  never  have  survived  up  to 
1897,  when  the  last  opinion  citing  Stamey's 
Case  was  written  by  the  present  Chief  Jus- 
tice. 

The  reason  for  setting  forth  the  name  of 
the  person  to  whom  the  liquor  is  sold  Is  be- 
cause each  sale  constitutes  a  distinct  of- 
fense for  which  the  offender  may  be  punish- 
ed. When  the  name  of  the  vendee  of  the  liq- 
uor is  given,  the  particular  transaction  on 
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which  the  Indictment  Is  founded  is  identified. 
The  accused  then  has  notice  of  the  specific 
charge,  and  may  have  the  benefit  of  the  first 
acquittal,  or  conviction,  if  accused  a  second 
time  of  the  same  offense. 
Judgment  arrested. 

WALKER,  J.  (concurring).  It  seems  to  mc 
that  the  distinction  between  the  sale  of  liquor 
under  a  general  prohibitory  statute,  of  the 
character  of  that  upon  which  this  indict- 
ment was  drawn,  and  the  like  offense  when 
the  act  is  prohibited,  for  instance,  near  a 
church,  or  other  place,  is  simply  thia:  That 
in  the  former  there  may  be  repeated  indict- 
m^its  for  different  offenses,  while  in  the 
latter  the  crime  consists  in  doing  the  pre- 
scribed act  in,  or  near,  a  certain  place,  or 
within  a  given  distance  of  a  certain  locality. 
Where  there  may  be  numerous  indictments 
arising  out  of  different  offenses,  as  where  a 
man  sells  liquor  in  violation  of  the  general 
statute,  the  name  of  the  person  to  whom  the 
liquor  is  sold  should  be  given,  by  every 
elementary  rule  of  criminal  pleading,  which 
has  been  adopted  to  protect  the  defendant 
from  double  punishment  and  to  enable  him  to 
make  his  defense  and  to  successfully  plead 
his  former  conviction  or  acquittal,  for  there 
may  be  many  offenses  committed  by  the  viola- 
tion of  the  same  law,  on  different  occasions. 
Not  so,  perhaps,  where  the  offense  consists 
in  selling  in  a  prohibited  place.  It  makes  no 
difference  to  whom  the  defendant  sold,  so 
that  it  appears  that  he  had  sold  within  the 
prohibited  distance  of  the  church,  or  other 
place,  intended  to  be  protected.  Selling  in 
the  prohibited  place  is  the  offense.  The  writ- 
er of  this  opinion  is  not  willing,  at  present, 
and  without  further  reflection,  to  assent  to 
the  doctrine  that,  even  in  the  latter  case, 
the  name  of  the  purchaser  should  not  be  giv- 
en, if  known,  because  we  should  always  be 
careful  to  safeguard  the  defendant  against  a 
second  prosecution  for  the  same  offense,  as 
it  is  abhorrent  to  us — ^living,  as  we  do,  under 
a  system  of  laws  and  a  constitution  whicb 
forbids  double  punishment — to  impose  two 
penalties  for  the  same  crime.  It  is  contrary 
to  the  fundamental  principles  of  the  common 
law,  to  Magna  Charta,  and  to  the  Bill  of 
Rights.  Const  art  1 ;  Com.  v.  Blood,  4  Gray 
(Mass.)  31;  Capritz  v.  State,  1  Md.  569;  Dor- 
man  V.  State,  d4  Ala.  216.  We  should  be 
careful  therefore  to  see  that,  in  administering 
the  criminal  law,  whether  In  pleading,  evi- 
dence, or  practice,  we  do  not  depart  from  this 
manifestly  Just  and  well-established  principle. 
The  people  of  this  state,  who  are  really  and 
substantially  the  prosecutor  in  all  criminal 
proceedings,  do  not  ask  that  any  man  be 
punished,  or  even  be  exposed  to  punishment, 
twice  for  the  same  criminal  act  Justice 
Bynum,  who  always  stated  a  principle  of  law 
with  conciseness  and  vigor,  in  State  v.  Stam- 
ey,  71  N.  C,  at  page  203,  says:  "The  purpose 
of  setting  forth  the  name  of  the  persoA  on 


whom  the  offense  has  been  committed  is  to 
identify  the.  particular  fact  or  transaction  od 
which  the  indictment  is  founded,  so  that  the 
accused  may  have  notice  of  the  specific 
charge  and  have  the  benefit  of  an  acquittal 
or  conviction  if  accused  a  second  time."  See, 
also.  State  v.  Blythe.  18  N.  C.  199;  State  v. 
Ritchie,  19  N.  C.  29;  State  v.  Faucett,  20  N. 
C.  239,  and,  in  the  reports  of  other  states, 
State  V.  Allen,  32  Iowa,  491;  State  v.  Steed- 
man,  8  Rich.  (S.  C.)  312;  Dorman  t.  State, 
supra ;  Capritz  v.  State,  supra ;  Com.  v.  Blood, 
supra.  Mr.  Bishop,  in  his  work  on  Statutory 
Crimes  (1873  Ed.)  §  1037,  classifies  the  courts 
In  respect  to  their  decisions  upon  this  sub- 
ject, and  places  this  court  with  those  who 
have  held  that  it  is  essential  to  a  valid  indict- 
ment to  state  the  name  of  the  person  to  whom 
the  liquor  was  sold.  He  also  recognizes  the 
distinction  between  the  cases  which  I  have 
attempted  to  point  out  in  this  opinion.  State 
V.  Steedman,  supra.  No  one,  of  coarse,  in 
this  particular  prosecution,  is  seeking  to  pun- 
ish the  defendant  twice  for  the  same  offense. 
That  is  palpably  not  the  question.  It  Is 
the  liability  to  be  punished  hereafter  upon  a 
second  prosecution  and  for  the  same  act  by 
reason  of  a  material  defect  in  the  bill.  The 
distinction  between  the  two  cases  is  too 
plain  for  argument  And,  again:  Shall  a 
citizen  he  tried  hereafter  by  "indictment, 
presentment  or  impeachment,**  as  required  by 
sections  12  and  17,  art  1,  of  the  0)n8titu- 
tion,  or  merely  by  a  bill  of  particulars.  Un- 
hesitatingly, I  declare  In  favor  of  the  former 
method,  under  which  the  freemen  of  England 
and  this  country  have  heretofore  been  safe 
against  untrue  and  unjust  accusation  against 
the  citizen.  We  may  soon  imperil  the  liberty 
of  the  citizen  by  impairing  and  thereby 
gradually  abolishing  the  forms  of  law  intend- 
ed for  his  protection.  Trials  are  not  conduct- 
ed now  as  they  were  in  the  days  of  Sir 
Walter  Raleigh.  We  live,  not  under  a  king, 
or  a  potentate,  but  in  a  democracy,  the  best 
form,  we  think,  of  all  government,  where 
every  man  has  an  equal  chance,  or  should 
have,  before  the  law,  and  the' right  "in  all 
criminal  prosecutions  to  be  informed  of  the 
accusation  against  him,  and  to  confront  his 
accuser  and  witnesses  with  other  witnesses, 
and  to  have  counsel  for  his  defense,  and  not 
be  compelled  to  give  evidence  against  himself 
or  to  pay  costs,  Jail  fees,  or  (even)  necessary 
witness  fees  of  the  defense,  unless  found 
guilty.**  Ck)nst  art.  1,  S  11.  If  this  had  been 
the  law  of  England,  as  it  should  have  been, 
when  Raleigh  was  called  to  the  bar  to  an- 
swer the  charge  against  him,  he  would,  per- 
haps, have  escaped  the  Ignominy  of  the  block. 
Even  the  ancient  forms  and  the  old  lore 
should  not  be  neglected,  or  disregarded,  as 
we  cannot  well  know  what  the  law  is,  except 
by  what  it  has  been,  and  how  It  has  gradu- 
ally developed  by  degrees  into  a  perfect  and 
morQ  liberal  system.  But  however,  in  our 
rapid  progress  towards  a  more  sensible  ad- 
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ministration  of  Justice,  and  howeyer  lightly 
we  may  have  regarded  mere  forms  of  pro- 
cedure, we  should  not  by  a  too  liberal  cou* 
structlon  jeopardize  the  liberty  of  the  citizen, 
and  especially  should  we  not  deliberately  vio- 
late his  constitutional  right  and  privilege. 

CLARK,  a  J.  (dissenting).  In  Black  on 
Intoxicating  Liquors,  §  464,  where  the  prec- 
edents are  collected,  the  overwhelming  weight 
of  authority  is  that  in  Indictments  for  the 
Illegal  sale  of  liquor  it  is  not  necessary  to 
name  the  persons  to  whom  it  was  sold.  In 
this  state,  in  State  v.  Faucett,  20  N.  C.  239, 
it  was  held  that  the  name  of  the  purchaser 
must  be  charged,  because,  said  Daniel,  J., 
the  words  of  the  statute  (1  Rev.  St  c.  34,  § 
81)  prescribed  a  penalty  for  "each  and  every 
offense."  This  case  has  been  followed  only 
by  State  v.  Stamey,  71  N.  C.  202,  These  two 
cases  have  never  been  cited  In  any  other 
case  on  this  point  They  have  been  cited  on 
other  points.  On  the  other  hand,  in  State 
V.  Muse,  20  N.  C.  403  (in  same  volume  with 
State  V.  Faucett,  supra),  it  was  held  that, 
in  indictments  for  selling  liquor  near  a 
church,  it  was  not  necessary  to  name  the 
vendee,  because,  says  Ruffin,  C.  J.,  the  stat- 
ute does  not  give  a  penalty  for  each  and 
every  offense.  This  last  case  is  exactly  in 
point,  for  our  present  statute  Is  like  the 
wording  of  tiie  statute  in  this  last  case,  and 
differs  from  that  in  State  v.  Faucett,  In  the 
same  particular  which  Chief  Justice  Ruffin 
there  pointed  out.  The  statute  tmder  which 
the  defendant  is  indicted  is  Revlsal,  §  2062: 
"No  person  shall  sell  or  otherwise  dispose 
of  for  gain  any  spirituous,  vinous  or  malt 
liquors,  or  intoxicating  bitters,  without  first 
obtaining,  as  provided  by  law,  a  license  so 
to  do.*'  This  case  therefore  falls  exactly 
under  State  v.  Muse,  and  not  under  State  v. 
Faucett  The  words  "for  each  and  every  of- 
fense," are  not  in  the  statute  now,  which  is 
the  distinction  both  Judge  Daniel  and  Chief 
Justice  Ruffin  made  in  those  cases.  The 
only  other  reason  given  in  State  v.  Faucett 
STipra,  is  that  the  defendant  may  be  able  to 
-Qse  the  judgment  as  an  estoppel  when  again 
indicted.  Yet  the  same  case  (State  v.  Fau- 
cett) holds  that,  If  the  sale  is  charged  to 
have  been  made  "to  persons  to  the  Jurors  un- 
known," the  indictment  Is  valid.  So  if  the 
sale  is  charged,  as  in  this  case,  merely  "^to 
divers  persons,"  the  Indictment  is  Invalid; 
but,  if  the  sale  is  charged  to  have  been  made 
to  "divers  persons  to  the  Jurors  unknown," 
the  indictment  is  good.  It  is  impossible  that 
one  of  these  forms  should  be  more  informing 
to  the  defendant,  or  to  the  court  than  the 
other. 

Revlsal  1905,  S  3254,  forbids  ^  indictment 
to  be  quashed,  or  Judgment  stayed  thereon, 
"by  reason  of  any  informality  or  refinement 
if  in  the  bill  sufficient  matter  appears  to  en« 
able  the  court  to  proceed  to  Judgment."  It 
Is  clear  that.  If  there  is  sufficient  matter  to 


enable  the  court  to  proceed  to  Judgment  in 
one  case,  there  Is  in  the  other.  The  mere 
adding  after  "divers  persons"  the  words  "to 
Jurors  unknown"  cannot  give  the  trial  court 
any  additional  light  when  proceeding  to  Judg- 
ment. The  difference  is  a  "refinement"  which 
the  statute  requires  to  be  disregarded,  and 
there  is  no  better  time  to  do  so  tlian  now 
and  in  this  case.  State  v.  Faucett  20  N.  a 
239,  was  decided  far  back  when  such  refine- 
ments still  lingered  occasionally  in  the  ad- 
ministration of  the  criminal  law,  and  State 
V.  Stamey,  71  N.  O.  202,  was  so  held  merely 
to  follow  the  other  case.  It  would  be  best 
not  to  lengthen  the  line  by  adding  the  pres- 
ent case  to  the  other  two.  It  is  like  the  ex- 
pressions "with  force  and  arms,"  "against 
the  form  of  the  statute,"  "against  the  peace 
and  dignity  of  the  state,"  and  the  like,  which 
at  one  time  were  considered  sacred  and  indis- 
pensable and  in  some  undefinable  way  con- 
nected with  the  maintenance  of  our  liberties, 
and  whose  omission  from  .an  Indictment 
vitiated  a  verdict  against  the  guiltiest  crim- 
inal. State  V.  Harris,  106  N.  C.  687,  689, 
11  6.  E.  377.  The  growing  enlightenment  of 
the  age  has  given  a  clearer  conception  both 
to  the  Legislature  and  to  the  courts  that  a 
trial  for  crime  should  proceed  solely  upon 
the  merits  of  the  case,  disregarding  all  infor- 
malities and  refinements.  In  former  days,  in 
an  indictment  for  liomicide,  the  nature  and 
size  of  the  woimd  had  to  be  charged,  the 
manner  in  which  it  was  inflicted,  the  value 
of  the  weapon,  and,  if  a  firearm  was  used, 
It  was  gravely  charged  that  it  was  loaded 
with  powder  and  shot,  and  that  by  the  Igni- 
tion of  the  powder  "the  leaden  bullets  afore- 
said were  propelled  in  and  against  the  left 
side  of"  aforesaid,  and  many  similar  details 
taking  up  two  to  four  pages  of  foolscap. 
Now,  three  or  four  lines  state  the  charge  in 
a  clear  business  like  way,  and  no  prisoner 
has  ever  suffered  injustice  thereby.  If  de- 
tails are  required  by  the  prisoner  for  Infor- 
mation, he  can  have  a  bill  of  particulars. 
There  is  no  reason  why  the  "refinement",  of 
quashing  a  bill  for  selling  liquor  should  be 
allowed  for  not  adding  to  "divers  persons" 
the  further  words  "to  Jurors  unknown," 
when  the  latter  allegation  is  not  required  to 
be  proven;  still  less  ought  the  Judgment  to 
be  arrested  as  here  when  objection  for  the 
omission  to  use  those  words  was  not  made 
till  after  trial  and  verdict  As  was  said  in 
State  V.  Harris,  106  N.  C.  689,  11  S.  B.  379. 
**To  sustain  absolute  technicalities  in  indict- 
ments will  be  to  waste  the  time  of  the  courts, 
needlessly  increase  their  expense  to  the  pub- 
lic, multiply  trials,  and  in  some  instances 
would  permit  defendants  to  evade  punish- 
ment who  could  not  escape  upon  a  trial  on 
the  merits.  If  it  has  not  the  last-mentioned 
result.  It  Is  no  advantage  to  defendants  to 
resort  to  technicalities,  and,  if  it  has  such  ef- 
fect the  courts  should  repress,  aa  they  do, 
a  reliance  upon  them." 
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Here  upon  the  eyldence  the  defendant  was 
guilty  beyond 'question.  The  Jury  have  so 
found.  The  Judge  states  that  In  defiance  of 
law  the  defendant  continued  to  sell  after  in- 
dictment and  even  after  verdict  He  feared 
the  federal  courts  enough  to  pay  the  United 
States  zs^  on  his  business.  Why  should  the 
state  courts  reward  his  contempt  of  state  pro- 
cess by  turning  him  loose,  unwhipped  of  Jus- 
tice, because  of  the  mere  omission  of  the 
words  "unknown  to  the  Jurors  "  which  could 
have  been  of  no  aid  to  the  court  in  proceed- 
ing to  Judgment,  nor  could  their  omission  be 
any  possible  detriment  to  the  Just  rights  of 
the  defendant  Instead  of  following  an  an- 
cient decision,  based  on  a  differing  statute, 
and  which  is  contrary  to  the  overwhelming 
weight  of  authority  in  other  Jurisdictions,  it 
seems  to  me  we  should  obey  the  statute  (Re- 
visal  1905,  S  3254),  which  was  passed  to  pre- 
vent Just  such  miscarriages  of  Justice,  and  to 
follow  the  present  statute  (Revisal  1905,  I 
2062),  which  is 'like  that  upon  which  the  court 
in  State  v.  Muse,  supra,  sustained  an  indict- 
ment, which  like  this  did  not  charge  the 
names  of  the  vendees.  The  courts  shduld 
keep  up  with  legislation.  The  law  should  ex- 
press the  best  sentiment  of  the  age.  It 
should  move  because  all  the  world  beside  is 
moving,  for,  as  Galileo  said:  *'B  pur  si 
muove.*'  We  should  move  up  abreast  of  our 
age,  and  not  take  our  seats  by  the  abandon- 
ed camp  fires  of  a  generation  that  has  gone 
before. 

No  one  is  seeking  to  punish  this  defendant 
twice.  No  such  question  is  before  us.  The 
difficulty  is  to  punish  him  once  for  an  offense 
of  which  he  has  been  duly  convicted  upon  a 
trial  In  which  there  was  no  valid  objection 
taken.  He  Is  seeking  to  escape  Judgment 
upon  the  attenuated  technical  ground  that 
the  indictment  charged  the  sales  to  have  been 
made  by  him  to  "divers  persons,"  Instead  of 
to  "divers  persons  unknown."  He  might 
have  had  this  Information  if  he  bad  asked 
at  the  trial  for  a  bill  of  particulars  as  to  the 
names  of  the  vendees.  He  made  no  objec- 
tion on  that  score  at  the  trial.  He  does  not 
show  that  he  has  received  any  detriment 
Revisal  1905,  §  3254,  provides  that  no  bill 
shall  be  quashed  nor  Judgment  stayed  by 
reason  of  any  informality  or  refinement  It 
was  passed  for  Just  such  cases  as  this.  Mag- 
na Gharta,  the  English  Bill  of  Rights,  nor  the 
common  law  can  have  any  effect  to  prohibit 
or  restrict  the  legislative  power  of  the  peo- 
ple of  North  Carolina,  except  in  so  far  as 
they  have  heen  expressly  placed  by  our 
people  in  the  words  of  our  Constitution.  In 
indictments  for  false  pretense  (Revisal  1905,  § 
3432),  and  in  some  other  offenses,  the  statute 
provides  that  the  ownership  of  the  property 
need  not  be  charged,  and  certainly  the  Legis- 
lature could  provide,  and  has  intended,  that 
when  there  is  a  mere  technical  omission  (as 
here  of  the  word  "unknown")  in  an  indict- 
ment, not  objected  to  at  the  trial,  and  which 


is  not  shown  to  have  worked  any  detriment 
the  trial,  verdict  and  Judgment  shall  not  be 
vitiated  by  such  omission. 


(145  N.  a  432) 

STATE  V.  DOWDY. 

(Supreme   Court  of  North  Carolina.    Oct  10, 
1907.) 

1.  Intoxicating  Liquobs— Cbihinal  Pbose- 
outions— i n  dic?rment— sufticienct. 

An  indictment  charging  an  unlawful  sale 
of  spirituous  liquor  to  a  person  or  persons  to 
the  jurors  unknown,  is  not  subject  to  the  objec- 
tion that  it  does  not  give  the  name  of  the  person 
or  persons  to  whom  the  sale  was  made. 

[EM.  Note.— For  cases  in  point^ee  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  S  239.] 

2.  Cbiminal  IxA-w— Appeai/— Pbesuicptions— 
Genebal  Vebdict— Good  and  Bad  Counts. 

Where  two  counts  in  an  indictment  are 
good,  and  there  Is  evidence  tending  to  sustain 
them,  on  a  eeneral  verdict  of  guilty  the  convic 
tion  should  be  upheld,  though  a  third  count  m&y 
be  defective. 

8.  Intoxicating  Liquobs— Cbiminal  Pbose- 
ouTiONS—EviDBNCE— Admissibility. 

A  writing  under  the  hand  and  seal  of  a  col- 
lector of  internal  revenue:  "Current  list  of 
special  taxpayers  in  C.  county,  *  *  *  L.  & 
D.,  retail  malt  liquor  dealers.  ♦  ♦  ♦  Date  of 
payment  and  issue  of  certificate  Sept  30,  19«H>** 
—is  a  certification  that  a  license  was  issued, 
and  that  the  license  Issued  was  to  sell  spiritu- 
ous liquor,  the  term  "spirituous  liquor"  includ- 
ing malt  liquor,  and  hence  was  admissible  on  a 
trial  for  an  unlawful  sale  of  spirituous  liquor; 
Revisal  1905,  §  20G0,  providhig  that  the  issuance 
to  any  person  of  a  license  to  manufacture  or 
sell  spirituous  or  malt  liquor  by  the  United 
States  government  in  any  county  or  city  where 
the  manufacture  or  sale  of  such  liquor  is  forbid- 
den by  state  law  shall  be  prima  facie  evidence 
that  the  person  having  such  license  is  guilty  of 
doing  the  act  permitted  thereby,  in  violation  of 
the  state  law. 
4.  Cbiminai.  Law— Evidence— Official  Rec- 

OBDS. 

Rev.  St  U.  S.  §  3240  [U.  S.  Comp.  St 
1901,  p.  2093],  providing  that  each  collector  of 
internal  revenue  shall  keep  for  public  inspection 
a  list  of  persons  who  shall  have  paid  special 
taxes  in  his  district  and  shall  state  thereon  the 
business  for  which  such  special  taxes  have  been 
paid,  and  on  application  of  any  prosecuting 
officer  of  any  state  shall  furnish  a  certified  copy 
thereof,  as  of  a  public  record,  makes  the  matter 
certified  to  an  official  record  of  his  office,  for  the 
purpose  of  the  certificate,  and,  as  such,  the  copy, 
properly  certified,  is  made  competent  evidence  by 
Revisal  1905,  §§  1616,  1617.  providing  that 
copies  of  all  official  papers  and  records  of  any 
puDlic  office  of  the  state  or  the  United  States 
shall  be  received  in  evidence  when  certified  to 
be  true  copies. 

6.  Same— Tbial— Reception  op  Evidence— 
Right  op  Accused  to  Confbont  Wit- 
nesses. 

Revisal  1905.  §S  1616,  1617,  provide  that 
copies  of  all  official  papers  and  records  of  any 
public  office  of  the  state  or  the  United  States 
shall  be  received  in  evidence  when  certified  to 
be  true  copies.  Rev.  St.  U.  S.  §  3240  [U.  S. 
Comp.  St  1901,  p.  2093],  provides  that  each 
collector  of  internal  revenue  shall  keep  in  his 
office  for  public  inspection  a  list  of  persons  pay- 
ing special  taxes  in  his  district,  and  shall  state 
thereon  the  business  for  which  such  special 
taxes  have  been  paid,  and  on  application  of  any 
prosecuting  officer  of  any  state  shall  furnish  a 
certified  copy  thereof.  The  rules  of  the  De- 
partment of  Internal  Revenue  prohibit  its  offi' 
cers  from  giving  oral  testimony  of  the  contents 
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of  public  records  In  its  offices.  Held,  that  the 
admission  in  evidence,  on  a  trial  for  an  unlawful 
sale  of  spirituous  liquor,  of  a  certified  copy  of 
the  list  of  persons  paying  special  taxes,  was  not 
an  invasion  of  defendant's  constitutional  right 
to  confront  the  witnesses  against  hinu 
a  Constitutional  bAW— Legislative  Pow- 
ers—Criminal Prosecutions  —  Rules  or 
Evidence. 

Revisal  1905,  §  2060,  providing  that  the 
issuance  to  any  person  of  a  license  to  manu- 
facture or  sell  spirituous  or  malt  liquor  by  the 
United  States  in  any  county  or  city  where  the 
manufacture  or  sale  of  such  liquor  is  forbidden 
by  state  law  shall  be  prima  facie  evidence  that 
the  person  having  the  license  or  to  whom  the 
same  was  issued  is  guilty  of  doing  the  act  per- 
mitted thereby,  in  violation  of  state  law,  is 
not  unconstitutional ;  it  being  within  the  power 
of  the  Legislature  to  change  the  rules  of  evi- 
dence and  declare  that  certain  facts,  when 
shown,  shall  constitute  prima  facie  evidence  of 
guilt 

7.  Criminal  Law— Excessive  Punishment. 
A  sentence  of  two  years'  imprisonment  for 
unlawfully  selling  spirituous  liquor  is  not  ex- 
cessive, where  the  evidence  tends  to  establish  a 
deliberate  violation  of  law,  with  an  evident  pur- 
pose to  persist  in  it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  IS  3304-^306.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Neal,  Judge. 

D.  W.  Dowdy  was  convicted  of  unlawfully 
selling  spirituous  liquor,  and  he  appeals.  Af- 
firmed. 

Henry  R.  Bryan  and  W.  D.  Mclver,  for 
appellant  Assistant  Attorney  General  Clem- 
ent and  D.  L.  Ward,  for  the  State. 


HOKE,  J.  The  various  questions  raised 
by  the  exceptions  have  been  heretofore  re- 
solved against  the  defendant,  and  we  find  no 
error  which  entitles  him  to  a  new  trial.  Ob- 
jection is  made  that  the  bill  of  indictment  Is 
not  sufficiently  definite  and  specific,  in  that 
it  does  not  give  the  name  of  the  person  or 
persons  to  whom  the  alleged  unlawful  sale 
was  made.  There  are  three  counts  in  the 
bill ;  the  first  two  charging  an  unlawful  sale 
to  a  person  or  persons  to  Jurors  unknown, 
and  the  third  charging  that  defendant  was 
unlawfully  carrying  on  the  business  of  sell- 
ing spirituous  liquors  in  prohibited  territory. 
It  may  be  that  under  section  3529  of  the  Code 
the  third  count  could  be  sustained  for  some 
of  the  unlawful  conduct  forbidden  by  that 
section,  but,  without  passing  upon  that  ques- 
tion, we  think  the  first  two  counts  are  un- 
doubtedly good,  alleging  an  unlawful  sale  to 
person  or  persons  to  Jurors  unknown.  This 
kind  of  allegation  should  only  be  resorted  to 
from  necessity,  and  when  the  facts  Justify 
such  a  method  of  statement;  and  it  seems 
from  the  authorities  that  when  the  chairge 
is  made  In  this  way  it  should  be  proved  as 
laid.  State  v.  Trice,  88  N.  C.  630;  Archbold's 
Criminal  Practice  A  Pleading,  p.  124.  It  is 
important  always,  and  required  when  pos- 
sible, that  in  cases  where  each  forbidden  act 
constitutes  a  separate  offense,  the  name  of 
the  person  to  whom  the  sale  is  made  should 


be  given,  to  the  end  that  the  defendant  should 
have  reasonable  opportunity  to  prepare  such 
defense  as  he  may  have,  and  that  the  bill 
on  conviction  may  protect  him  from  a  second 
prosecution  for  the  same  conduct  State  v. 
Faucett,  20  N.  C.  239;  State  v;  Stamey,  71 
N.  C.  202^;  State  v.  Tisdale  (at  this  term)  &8 
S.  B.  998.  As  a  matter  of  form,  however, 
the  first  two  counts  in  the  present  bill  are 
sufficient  and  have  been  frequently  upheld. 
State  V.  Faucett,  supra;  1  Chitty,  Criminal 
Ijaw,  marg.  pp.  212,  213.  The  two  first  counts 
then  in  the  present  bill  being  good,  and  there 
being  evidence  tending  to  sustain  them,  on 
general  verdict  of  guilty,  the  conviction 
would  be  upheld  on  the  good  counts,  even 
though  the  third  should  be  defective.  State 
V.  Sheppard,  142  N.  C.  586,  55  S.  B.  146; 
State  V.  Toole,  106  N.  O.  736,  11  S.  B.  168. 
The  defendant  further  excepts  because  the 
court  admitted  on  the  trial,  as  incriminating 
evidence,  a  written  paper  under  the  hand  and 
official  seal  of  B.  C.  Duncan,  collector  of  in- 
ternal revenue,  in  terms  as  follows:  "Cur- 
rent list  of  special  taxpayers  In  Craven  coun- 
ty, N.  C,  as  of  record  Nov.  7,  1906.  Lee  & 
Dowdy,  retail  malt  liquor  dealers,  New 
Bern,  from  Sept  1,  1906.  Tax  $20.83.  Date 
of  payment  and  issue  of  certificate  Sept  80, 
1906.  Serial  Number  Stamp  222.  104  Queen 
Street;  the  firm  consisting  of  N.  G.  Lee  and 
D.  W.  Dowdy.  Witness  my  hand  and  official 
seal.  E.  C.  Duncan,  Collector.  [Seal.]"— 
the  objection  being,  first,  that  it  does  not  cer- 
tify that  a  license  was  Issued  to  sell  spiritu- 
ous liquors.  Second,  was  it  such  a  copy  or 
extract  from»  the  record  of  any  public  office 
as  should  be  received  In  evidence  under  the 
law?  It  is  held  with  us  that  the  term  •'spirit- 
uous liquors"  Includes  malt  liquors  as  well. 
State  V.  Glersch,  98  N.  C.  720,  4  S.  B.  193. 
And  while  the  paper  does  not  state  in  exact 
words  that  a  license  Issued,  we  think  that 
such  a  st&tement  is  by  fair  intendment  the 
necessary  import  of  the  words  used,  and  as 
such  making  a  copy  receivable  In  evidence 
under  the  law.  The  federal  statute  address- 
ed to  this  question  provides  as  follows:  "That 
chapter  three  of  the  Revised  Statutes  of  the 
United  States  be  and  hereby  is  amended  in 
s€;ctlon  thirty-two  hundred  and  forty,  so  as 
to  read:  Sec.  8240.  Bach  collector  of  inter- 
nal revenue  shall,  under  regulations  of  the 
commissioner  of  Internal  revenue,  place  and 
keep  conspicuously  In  his  office,  for  public 
inspection,  an  alphabetical  list  of  the  names 
of  ail  persons  who  shall  have  paid  special 
taxes  within  his  district,  and  shall  state 
thereon  the  time,  place  and  business  for 
which  such  special  taxes  have  been  paid,  and 
upon  application  of  any  prosecuting  officer 
of  any  state,  county  or  municipality,  he  shall 
furnish  a  certified  copy  thereof,  as  of  a  public 
record,  for  which  a  fee  of  one  dollar  for  each 
one  hundred  words,  or  fraction  thereof,  in 
the  copy  or  copies  so  requested,  may  be 
charged.  Approved  June  21,  1906."  This 
statute  makes  the  matter  certified  to  an  of- 
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flcial  record  of  the  office,  for  the  purpose  of 
the  certificate,  and,  as  such,  the  copy,  prop- 
erly certified,  is  made  competent  evidence  by 
the  express  proyisions  of  our  own  statutes  on 
the  subject    Revlsal  1905,  §§  1616,  1617. 

It  is  strongly  urged,  however,  that  the  ad- 
mission of  this  paper  violates  thi  constitu- 
tional right  of  the  defendant  that  on  a  trial 
for  crime  he  should  have  opportunity  to  con- 
front his  accusers  and  the  witnesses  offered 
to  sustain  the  charge.  This  right,  of  such  su- 
preme lmi)ortaiice  to  the  citizen,  so  essential 
to  any  proper  and  Impartial  administration 
of  justice,  should  appeal  most  impressively 
to  the  courts  of  this  state,  for  North  Carolina 
declined  to  adopt  the  federal  Constitution  un- 
til the  amendment  by  which  It  was  guaran- 
teed had  been  formulated  by  the  federal 
Congress  and  its  adoption  practically  assur- 
ed. It  has,  too,  a  prominent  place  in  our  own 
Bill  of  Rights,  and  this  court  would  never  up- 
hold or  countenance  any  legislation  or  proce- 
dure by  which  it  was  destroyed  or  substan- 
tially impaired.  The  right,  however,  does 
not  mean  that  never  under  any  circumstances 
shall  a  criminal  charge  be  prosecuted  except 
by  the  presence  of  living  witnesses.  At  the 
time  of  the  adoption  of  our  Constitutions,  the 
principle  was  subject  to  several  well-recog- 
nized exceptions,  as  the  testimony  of  a  wit- 
ness examined  at  a  former  trial  and  since 
deceased,  dying  declarations  under  certain 
circumstances,  official  certificates,  and  the 
like.  Says  Mr.  Greenleaf  (volume  1,  163): 
'The  constitutional  clause  purported  merely 
to  adopt  the  general  principle  of  the  hearsay 
rule,  that  there  must  be  confrontation,  but  it 
did  not  purport  to  enumerate  all  the  excep- 
tions and  limitations  to  that  principle.  There 
were  then  a  number  of  well-established  ex- 
ceptions, and  there  might  be  others  in  the  fu- 
ture. The  Constitution  indorsed  the  general 
principle  subject  to  these  exceptions,  merely 
naming  and  describing  it  sufficiently  tb  indi- 
cate the  principle  intended."  And  on  ap- 
proval of  these  exceptions  as  to  official  rec- 
ords, Mr.  Justice  Avery,  in  the  case  of  State 
V.  Behrman,  114  N.  C.  804,  19  S,  B.  220.  25 
L.  R.  A.  449,  says :  "When  facts  from  their 
very  nature  can  only  be  proven  by  a  record 
or  a  duly  authenticated  copy  of  a  record, 
proof  of  them  does  not  fall  within  the  consti- 
tutional inhibition  since  the  genuineness  of 
the  original  was  determined  by  inspection 
and  of  the  copies  by  an  examination  of  the 
certificates,  and  the  right  to  confront  accusr 
ers  was  intended  to  be  secured  to  the  accus- 
ed, not  under  all  circumstances,  but  only 
where  It  would  bring  with  it  the  benefit  of 
testing  the  truth  of  testimony  by  meeting  a 
prosecuting  witness  face  to  face  and  subject- 
ing him  to  cross-examination.'*  And  to  like 
effect  is  Reeves  v.  State,  47  Tenn.  96.  The 
case  before  us  comes,  we  think,  clearly  with- 
in the  principle  established  by  this  exception. 
It  was  shown  that  the  Department  of  In- 
ternal  Revenue  has   prohibited   its  officers 


from  giving  oral  testimony  of  the  contents 
of  public  records  in  its  office.  This  was  no 
doubt  found  necessary  for  the  proper  and  ef- 
ficient administration  of  the  business  of  the 
department,  and  in  any  event  the  Executive 
Department  is  made  the  conclusive  judge  of 
whether  the  order  should  be  made,  and  it 
has  been  directly  upheld  and  approved  as  a 
valid  and  binding  regulation  by  the  United 
States  Supreme  Court  in  Boske  t.  Comingore, 
177  U.  S.  459,  20  Sup.  Ct  701,  44  L.  Ed.  846; 
the  doctrine  being  there  laid  down  as  fol- 
lows :  '*The  regulation  adopted  by  the  Secre- 
tary of  the  Treasury  was  authorized  by  sec- 
tion 161  of  the  Revised  Statutes  [U.  S.  Comp. 
St.  1901,  p.  80],  and  that  section  was  con- 
sistent with  the  Constitution  of  the  United 
States.  To  invest  the  Secretary  with  au- 
thority to  prescribe  regulations  not  inconsist- 
ent with  law  for  the  conduct  of  the  business 
of  his  department,  and  to  provide  for  the  cus- 
tody, use,  and  preservation  of  the  records, 
papers,  and  property  appertaining  to  It,  was 
a  means  appropriate  and  plainly  adapted  to 
the  successful  administration  of  the  affairs  of 
his  department;  and  it  was  competent  for 
him  to  forbid  his  subordinates  to  allow  the 
use  of  official  papers  in  their  custody  except 
for  the  purpose  of  aiding  the  collection  of  the 
revenues  of  the  United  States.**  It  was  no 
doubt  on  account  of  this  ruling,  and  in  recog- 
nition of  its  fitness,  that  Congress  enacted  tbe 
statute  above  referred  to,  providing  that 
copies  of  the  records  might  be  furnished 
prosecuting  officers.  The  entries  then  having 
been  constituted  official  records,  and  a  copy 
and  its  admission  as  evidence  expressly  pro- 
vided for  by  statute,  and  the  rules  of  the  de- 
partment making  it  Impossible  that  oral  tes- 
timony Speaking  directly  to  the  facts  recited 
should  be  obtained,  the  case  we  think  comes 
clearly  within  the  principle  established  by 
the  recognized  exceptions  to  the  constitution- 
al provision,  and  the  copy  was  properly  re- 
ceived in  evidence. 

It  is  further  assigned  for  error  that  the 
court  charged  the  jury  as  follows:  •The 
court  charged  the  jury  that  the  possession  of 
or  issuance  to  any  person  of  a  license  to  man- 
ufacture, rectify,  or  sell  at  wholesale  or  re- 
tail spirituous  liquors  by  the  United  States 
government  or  any  officer  thereof  in  any 
county,  city,  or  town  where  the  manufacture, 
sale,  or  rectification  of  spirituous  or  malt  liq- 
uors is  forbidd^  by  the  laws  of  this  state, 
constituted  prima  facie  evidence  that  tbe 
person  having  such  license  and  issued,  as  be- 
fore stated,  was  guilty  of  doing  the  act  pec^ 
mitted  by  the  said  license,  in  violation  of  the 
la^s  of  the  state,  and  if  you  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  had  license  to  carry  on  the  busi- 
ness of  retail  liquor  dealer  in  the  city  of  New 
Bern,  it  being  admitted  that  said  city  is  in- 
corporated where  the  sale  of  liquor  is  pro- 
hibited by  law,  this  would  be  prima  facie  evi- 
dence of  his  guilt ;  but  unless  you  find  from 
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all  the  evidence  that  he  Is  gnllty  beyond  a 
reasonable  doubt,  then  you  ought  to  acquit 
him."  Defendant  admits  that  the  charge  is 
In  accord  with  our  statute  on  the  subject 
(Revlsal  1905,  $  2060),  but  contends  that  the 
statute  is  unconstitutional.  We  have  so  re- 
cently discussed  and  decided  this  question  in 
State  V.  Barrett,  138  N.  C.  630,  60  S.  B.  506, 
1  L.  R.  A.  (N.  S.)  626,  that  we  do  not  feel  it 
necessary  to  do  more  than  refer  to  that  deci- 
sion. In  Barrett's  Case,  we  held  that  the 
Legislature  had  the  constitutional  power  to 
change  the  rules  of  evidence,  and  to  declare 
that  certain  facts  and  conditions,  when 
shown,  shall  constitute  prima  facie  evidence 
of  guilt;  the  limitation  being  that  the  facts 
and  conditions  should  be  relevant  to  the  in- 
quiry and  tend  to  prove  the  fact  in  issue. 
And  the  case  we  think  comes  clearly  within 
the  principle,  and  the  objection  must  be  over^ 
ruled. 

Again,  it  is  contended  that  the  judgment 
should  be  set  aside  because  the  judgment  is 
excessive,  but  we  do  not  assent  to  the  posi- 
tion, and  here,  too,  the  authorities  are  against 
the  defendant  State  v.  Farrlngton.  141  N. 
C.  844,  53  S.  E.  954;  Stete  v.  Miller,  94  N. 
G.  904.  Without  expressing  an  opinion  on 
the  question  of  prohibition,  the  people  of 
New  Bern  have  adopted  this  as  the  law  by 
which  they  are  to  be  governed,  and  they  are 
entitled  to  have  the  law  enforced.  This  is 
not  an  exceptional  instance  of  law  breaking 
which  can  be  dealt  with  in  leniency  or  by  an 
ordinary  sentence ;  but  tl^e  evidence  tends  to 
establish  a  willful  and  deliberate  violation  of 
law  on  the  part  of  the  defendant  with  an  evi- 
dent purpose  to  persist  in  it,  and  presents  a 
case  where  a  light  or  even  an  ordinary  sen- 
tence would  be  inefficient  and  entirely  out  of 
place. 

There  is  no  error,  and  the  judgment  l>elow 
Is  affirmed. 

No  error. 

(146  N.  C.  440) 

STATE  V.  TOLBR. 

(Supreme  Court  of  North  Carolina.    Oct  10, 
1907.) 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Neal,  Judge. 

Thomas  J.  Toler  was  convicted  of  unlaw- 
fully selling  spirituous  liquor,  and  he  ap- 
peals.   Affirmed. 

B.  A.  Nunn,  for  appellant  Asst  Atty.  Gen. 
Clement  and  D.  L.  Ward,  for  the  State. 


HOKB,  J.  The  exceptions  presented  by 
this  appeal  are  in  all  respects  similar  to 
those  decided  in  case  of  State  v.  Dowdy  (at 
the  present  term)  58  S.  B.  1002. 

For  the  reasons  stated  in  that  opinion,  the 
exceptions  of  the  defendant  are  overruled, 
and  the  judgment  against  him  affirmed. 

No  error. 


(146  N.  O.  166) 
WILLIAMS  et  al.  v.  McFADYBN'S  ADM'B 
et  al. 

(Supreme  Court  of  North  Carolina.    Oct  10, 
1907.) 

1.  Judgment— Enfobcehent— Limitations. 

While  a  judgment  for  plaintiff,  in  an  action 
to  enforce  a  vendor's  lien,  and  for  foreclosure 
by  sale,  is  final  as  to  the  amount  of  indebted- 
ness, and,  for  purposes  of  appeal,  as  to  all  liti- 
gated questions,  yet  as  to  all  subsequent  ques- 
tions incident  to  the  sale,  possession  of  the  prop- 
erty, distribution  of  the  proceeds,  etc.,  the  decree 
is  interlocutory,  and  hence  no  sale  having  been 
made  under  a  decree  awarded  in  1895,  Revisal 
1905,  §  391,  limiting  the  time  for  suing  on  jndg^ 
ments,  docs  not  bar  plaintiffs'  right  to  a  sale  of 
the  property ;  that  section  applying  to  final  jud|^ 
ments  only,  or  to  judgments  partaking  of  that 
nature. 

2.  Vendor  and  Pubchaseb— Vendor's  Lien- 
Sale— Form  OF  Relief— Motion. 

Where,  on  judgment  for  plaintiffs  in  an  ac- 
tion to  enforce  a  vendor's  lien,  a  sale  was  de- 
creed, but  none  made,  the  cause  not  having  ter^ 
minated  by  final  judgment  plaintiffs'  remedy  to 
enforce  a  sale  Is  only  to  be  had  by  motion  in  the 
cause. 

Appeal  trom  Superior  Court  Sampson  Coun- 
ty;  Long,  Judge. 

Action  by  Charles  Williams,  guardian,  and 
others,  against  Duncan  McFadyen;  defend- 
ant's administrat(»r  and  heirs  being  substi- 
tuted on  his  death.  From  a  judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

It  appears  from  facts  found  by  his  honor 
at  the  hearing  below  that  in  September,  1894, 
the  original  summons  was  issued  In  the 
name  of  Chas.  Williams,  guardian  of  Julia 
Bizzell  (now  Parrott),  against  Duncan  Mc- 
Fadyen, to  collect  the  purchase  money  for  a 
tract  of  land  and  enforce  a  vendor's  lien, 
therfor  against  said  McFadyen,  who  held  the 
same  under  a  bond  for  title,  and  was  In 
possession  claiming  the  interest  in  land,  ex- 
istent by  reason  of  said  bond.  At  a  sub- 
sequent term,  said  Chas.  J.  Williams,  indi- 
vidually, and  his  wife,  Sarah  J.  Williams, 
mother  of  Julia  F.  Bizzell,  were  allowed  to 
join  and  file  a  supplemental  complaint  as 
claimants  of  a  part  of  said  purchase  money. 
At  CkJtober  term,  1895,  judgment  was  had  in 
favor  of  paintiffs  for  the  amount  of  the  pur- 
chase money  and  "condemning  the  land  to  be 
sold"  for  the  payment  of  the  debt,  interest 
and  cost,  allowing  plaintiffs  to  bid  at  the 
sale,  and  appointing  Jno.  D.  Kerr,  attorney 
of  plaintiffs,  as  "commissioner  to  make  the 
sale  pursuant  to  the  order  of  the  court,  make 
report  of  his  proceedings,  and  retaining  the 
cause  on  the  docket  for  further  orders  and 
decrees."  No  sale  was  ever  had  under  this 
decree,  nor  was  any  action  taken  by  the  com- 
missioner, and  the  cause  was  continued  from 
term  to  term,  until  February  term,  1905, 
when  the  original  defendant,  Duncan  McFad- 
yen, having  died,  it  was  ordered  that  his  ad- 
ministrator and  heirs  at  law  be  made  paries 
defendant  which  was  done  by  service  of 
summons  issued  and  returnable  at  a  subse- 
quent term.    Later,  at  May  term,  1906,  It 
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was  ordered  that  Jnlla  F.  Parrott^  formerly 
Jnlla  BizzelJ,  and  her  husband,  Geo.  F.  Par- 
rott,  be  made  parties  plaintiff,  and  these 
parties  thereupon  filed  another  complaint 
setting  out  their  interest  In  the  purchase 
money  and  giving  a  history  of  the  cause  to 
date,  styling  their  affidavit  a  complaint.  De- 
fendants filed  an  affidavit,  styled  an  answer, 
setting  forth  their  statement  of  the  matter 
and  pleading  various  statutes  of  limitations, 
more  especially  setting  up  the  10-year  stat- 
ute in  bar  of  plaintiffs'  right  to  relief.  The 
cause  then  came  on  for  hearing  before  his 
honor,  Judge  B.  F.  Long,  as  stated,  who 
found  the  facts,  and  gave  Judgment  for 
plaintiffs,  directing  sale  by  a  substituted 
commissioner,  as  shown  by  his  decree.  De- 
fendants excepted  and  appealed. 

L.  y.  Grady  and  Stevens,  Beasley  &  Weeks, 
for  appellants.  Rouse  &  Land,  for  defend- 
ants. 

HOKE,  J.  (after  stating  the  facts  as 
above).  We  are  unable  to  perceive  In  what 
way  or  by  what  statute  of  limitations  the 
plaintiffs  are  barred  of  their  right  to  enforce 
the  collection  of  their  debt  by  a  sale  of  the 
property.  The  defendants  more  particularly 
Insist  that  the  demand  is  barred  by  the  10- 
year  statute  of  limitations  Applicable  to 
judgments  (Revisal  1905,  §  391),  and  that 
this  position  finds  support  In  a  direct  adjudi- 
cation of  this  court  McCaskiU  v.  McKln- 
non,  121  N.  G.  194,  28  S.  E.  265,  61  Am.  St 
Rep.  659.  But  we  do  not  think  their  posi- 
tion is  well  taken,  or  that  they  have  correct- 
ly interpreted  the  authority  cited  as  applied 
'  to  the  facts  of  the  present  case.  Our  statute 
of  limitations  applies  to  final  Judgments,  or 
to  Judgments  or  decrees  which  partake  of 
that  nature,  and  was  never  Intended  to  effect 
Interlocutory  Judgments,  and  in  a  cause  still 
pending.  The  action  to  enforce  a  vendor's 
lien  for  unpaid  purchase  money,  where  the 
vendee,  defendant,  is  In  possession  under  the 
bond  of  title,  is  in  many  of  Its  aspects  like 
a  proceeding  of  foreclosure  and  sale  to  col- 
lect a  debt  secured  by  mortgage.  Where  a 
definite  indebtedness  is  declared,  and  Judg- 
ment therefor  entered,  and  foreclosure  by 
sale  decreed,  such  Judgment  is  final  as  to  the 
amount  of  indebtedness  so  adjudicated,  and 
it  is  final  also  for  purposes  of  appeal  as  to 
all  debated  and  litigated  questions  between 
the  parties  preceding  such  a  decree;  but,  as 
to  all  subsequent  questions  arising  as  incident 
to  the  sale,  the  occupation  and  possession  of 
the  property  by  the  parties  of  record,  the  col- 
lection and  distribution  of  the  proceeds,  and 
the  like,  the  decree  is  Interlocutory,  and  the 
cause  is  still  pending.  Knight  v.  Houghtalllng, 
94  N.  C.  408;  Clement  v.  Ireland,  138  N.  C. 
136,  50  S.  B.  570 ;  Nutt  v.  Gumming,  155  N.  Y. 
309,  49  N.  E.  880;  Morgan  v.  Gasey,  73  Ala.  222. 
This  Is  true  In  all  Jurisdictions  where  the 
cause  in  express  terms  is  retained  for  fur- 
ther orders  and  decrees,  and  it  is  true  with 


us  from  the  force  and  effect  of  such  a  decree, 
and  whether  such  a  feature  formally  ap- 
pears or  not,  for  our  decisions  are  to  the  ef- 
fect that  a  decree  for  absolute  sale  without 
requiring  a  report  to  be  submitted  for  fur- 
ther consideration  by  the  court  is  irregular 
and  Improper  and  will  be  set  aside  on  mo- 
tion. Foushee  v.  Durham,  84  N.  G.  56 ;  Me- 
bane  v.  Mebane,  80  N.  G.  34.  The  double  as- 
pect of  this  class  of  decrees  being  final  In 
some  respects,  and  in  others  as  Interlocutory, 
is  recognized  in  the  authority  relied  upon  by 
defendant  McOaskill,  Adm'r,  v.  Graham, 
121  N.  G.  190,  28  S.  E.  264,  where  it  is  said 
by  Furches,  J.:  **The  Judgment  of  $754^ 
was  a  personal  Judgment  and  was  final.  The 
Judgment  foreclosing  the  mortgage  was  the 
exercise  of  the  equitable  Jurisdiction  of  the 
court,  and  was  not  what  would  have  been  a 
final  decree  in  equity,  and  was  not  so  In  this 
case."  And  so  it  is  here.  The  Judgment  as 
to  the  debt  Is  final,  and  on  plea  of  statute 
properly  entered  could  no  Icmger  be  enforced 
as  a  Judgment  in  personam  and  against  other 
assets  of  deceased;  but,  as  a  proceeding  in 
rem,  the  cause  is  still  pending  for  the  pur- 
poses of  carrying  out  the  provisions  of  the 
decree  directing  a  sale  of  the  property,  and 
an  application  of  the  proceeds  to  the  satis- 
faction of  the  plaintiff^'  debt 

We  have  it,  then,  that  as  to  the  questions 
Involved  In  this  motion,  the  cause  is  still 
pending.  Plaintiffs  are  here  representing  the 
same  Interests  and  asserting  the  same  right 
claimed  and  established  by  the  unexecuted 
and  interlocutory  decree;  and  defendants, 
as  successors  and  heirs  at  law  of  Duncan 
McFadyen,  deceased,  are  parties  of -record 
bound  by  the  terms  of  the  decree,  subject  to 
the  orders  of  the  court  made  In  the  cause, 
and  when  nothing  has  occurred  to  put  them 
in  a  hostile  attitude  so  as  to  cause  the  stat- 
ute to  operate  for  their  protection.  The 
Judge  below  was  correct  therefore  in  ruling 
that  plaintiffs'  right  to  proceed  was  not  bar- 
red by  the  statute  of  limltatlona.  Inasmuch 
as  some  of  the  affidavits  offered  and  used 
on  the  hearing  are  styled  complaints,  and 
some  of  the  notices  Issued  are  called  sum- 
mons, we  deem  it  well  to  note  that  the  re- 
lief sought  by  plaintiff  on  this  hearing,  the 
cause  not  having  terminated  by  final  Judg- 
ment, is  only  to  be  had  by  motion  In  the 
cause;  and  that  according  to  our  present 
decisions,  an  independent  action  instituted 
and  prosecuted  as  such  will  no  longer  be 
treated  as  a  motion  in  a  pending  cause. 
Long  V.  Jarratt,  94  N.  G.  443 ;  Faison  v.  Mc- 
Ilwalne,  72  N.  G.  312.  It  is  evident  here, 
however,  from  a  perusal  of  the  record  and 
papers,  that  all  the  notices  issued  and  the 
affidavits  filed  were  in  the  pending  cause,  and 
that  the  parties  have  properly  treated  them 
as  a  proceeding  In  that  cause,  and  no  new 
action  was  entered  or  contemplated. 

There  is  no  error,  and  the  Judgment  Is  al 
firmed. 

Affirmed. 
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(145  N.  C.  US) 

STATB  ▼.  HERRING. 

(Supreme  Court  of  North  Carolina.    Oct*  10, 
1907.) 

1.  INTOZIOATINQ     lilQUOBS  —  STATUTES  —  RB- 
PEAL. 

Under  Revisal  1005,  $  5458,  declaring  that 
the  Revisal  shall  not  repeal  any  act  prohibiting 
or  regulating  the  sale  of  liquors  in  any  particu- 
lar section  of  the  state,  section  2080,  extending 
and  applying  the  regulation  that  the  place  of 
delivery  of  liquors  shall  be  the  place  of  sale  to 
certain  counties  and  townships  of  the  state,  not 
including  P.  county,  did  not  repeal  Pub.  Laws 
1903,  p.  851,  c.  498,  making  the  place  of  deliv- 
ery of  Whisky  in  P.  county  the  place  of  sale. 

2.  Samc— Regulations— Police   Power— Va- 
lidity. 

Pub.  Laws  1003,  p.  851,  c  498,  making  the 
place  of  delivery  of  whisky  in  P.  county  the 
place  of  sale,  constituted  a  valid  regulation  of 
the  sale  of  liquors. 

3.  Same— Aiding  and  Abetting— Evidence. 

Under  Pub.  Laws  1903,  p.  851,  c  498,  mak- 
ing a  place  of  delivery  of  whisky  in  P.  county 
the  place  of  sale,  eviaence  held  to  show  a  sale 
by  tne  dealers  from  whom  the  liquor  was  or- 
dered to  the  persons  to  whom  it  was  delivered 
in  P.  county,  in  which  defendant  aided  and 
abetted. 

Appeal  from  Superior  Court,  Pender  Coun- 
ty ;  Long,  Judge. 

Sol.  Herring  was  convicted  of  Illegal  sales 
of  intoxicating  liquors,  and  he  appeals.  Af- 
firmed. 

Solicitor  Jones,  the  alleged  vendee  of  the 
liquor,  testified  for  the  state  as  follows: 
''On  Wednesday  or  Thursday  I  gave  defendant 
50  cents  to  send  for  some  liquor,  and  4  cents 
to  pay  express.  I  gave  him  the  54  cents  the 
morning  he  sent  off  the  order.  I  got  the 
liquor  on  Saturday  following.  I  went  to  the 
stables  and  got  the  liquor.  SoL  was  there, 
and  I  got  my  liquor.  I  got  a  quart  of  gin. 
The  arrangement  we  made  with  defendant 
about  sending  for  the  liquor  was  on  Wednes- 
day or  Thursday.  Jim  Johnson,  Ellis  Taylor, 
and  Amos  Grady  were  present  when  we  made 
the  arrangement  to  send  for  the  liquor.  De- 
fendant was  going  to  order  some  for  him- 
self, so  we  all  gave  him  the  money,  50  cents 
.each  and  4  cents  express  from  Wilmington. 
Defendant  was  to  send  for  the  liquor.  The 
liquor  came  on  Saturday  morning  following. 
In  the  daytime.  The  box  was  open  when  1 
^t  to  the  stable.  Defendant  and  Amos 
Orady  were  there  when  I  got  there.  When 
I  got  there  Sol.  said:  'It  has  come,  and  you 
all  know  what  you  ordered.'  I  picked  mino 
up  out  of  the  box  and  took  it  and  went  homc^. 
Jim  Johnson,  Ellis  Taylor,  and  Amos  Grady 
were  present  when  J  gave  defendant  the  mon- 
•ey.  The  others  gave  defendant  same  amount 
at  the  same  time,  in  this  town.  When  I  saw 
the  liquor  it  was  at  Johnson's  stables.  It 
was  in  a  box.  I  got  it  out  All  the  bottles 
had  the  names  of  the  owners  upon  it,  and  I 
^d  not  see  any  bottles  unmarked.  My  bottle 
■was  wrapped  in  a  paper,  and  name  on  bottla 
Ellis  Taylor  got  his  at  the  same  time  that  I 
«ot  mine.''  There  was  further  testimony  as 
follows:     William  Hand,  cross-examination: 


"I  saw  a  negro  carrying  a  box  to  the  stables. 
Cannot  say  who  the  man  was  carrying  the 
box.  He  was  250  yards  away  from  me.  Four 
bottles  had  been  taken  away  when  I  got 
there.  Seven  remained  in  the  basket  covered 
with  a  bag.  Solicitor  Jones  and  the  three 
other  witnesses  each  had  liquor.  I  examined 
the  box  when  it  came  in,  and  it  had  express, 
tag  on  it  from  Wilmington,  N.  C.  Defendant 
told  me  he  had  not  made  a  cent  on  the 
whisky,  and  ordered  it  to  come  in  his  box,  but 
each  bottle  was  labeled  in  the  name  of  the 
person  to  whom  it  belonged;  that  he  sent 
the  order  to  Stemberger  Bros.,  Wilmington, 
N.  C  and  they  packed  and  shipped  the 
whisky  as  above  stated  to  him  at  Burgaw. 
Stemberger  Bros.,  are  licensed  barkeepers 
in  the  city  of  Wilmington,  N.  C.**  Defendant 
requested  the  court  to  charge  the  Jury  that 
if  they  believed  the  testimony  they  would  ren- 
der a  verdict  of  not  guilty,  which  was  re- 
fused, and  defendant  excepted.  Verdict  of 
guilty,  and  from  Judgment  on  verdict  defend- 
ant appealed. 

Stevens,  Beasley  &  Weeks,  for  appellant 
Assistant  Attorney  General  Clement,  for  the 
State. 

HOKE,  J.  (after  stating  the  facts  as  above). 
Chapter  350,  p.  503,  of  the  Public  Laws 
of  1901,  prohibits  the  manufacture  or  sale 
of  spirituous  liquors  in  the  county  of  Pender, 
and  chapter  498,  p.  851,  of  the  Public  Laws 
of  1903,  makes  the  place  of  delivery  of  such 
whisky  in  said  county  the  place  of  sahj. 
Section  2080  of  revisal  of  1905,  which  ex- 
tends and  applies  this  last  regulation  to  47 
counties  in  the  state,  and  to  certain  town- 
ships in  some  additional  counties,  does  noft 
include  the  county  of  Pender,  and  might  prob- 
ably have  the  effect  of  repealing  the  local  law, 
Just  referred  to,  but  for  the  express  provision 
elsewhere  found  in  the  Revisal  Itself  (section 
5458)  to  the  effect  that  the  Revisal  shall  not 
repeal  any  act  prohibiting  or  regulating  the 
sale  of  liquors  In  any  particular  section  of  the 
state,  etc 

We  haye  it,  then,  that  the  sale  of  liquors 
is  unlawful  within  the  county  of  Pender,  and 
the  further  statutory  regulation  that  the 
place  of  delivery  of  whisky  within  said  couiir 
ty  shall  be  the  place  of  sale.  The  validity  of 
this  regulation,  popularly  known  as  the  **Anti 
Jug  Law,"  has  been  upheld  with  us  by  di- 
rect adjudication  (State  v.  Patterson,  134  N* 
C.  612,  47  S.  E.  808)  and  the  decision  on  this 
question,  we  think,  is  well  considered.  Wo 
see  no  reason,  as  a  general  proposition,  why 
the  Legislature  cannot  make  the  place  of  de- 
livery the  place  of  sale,  as  to  all  contracts 
entered  into  after  the  enactment  of  such  a 
law;  and  certainly  a  statute  of  this  kind  is 
valid  to  the  extent  required  for  the  proper 
exercise  of  the  police  power,  as  here.  Page 
on  Contracts,  §  1778;  Preund  on  Police  Pow- 
er, ft  499;  State  v.  Goss,  59  Vt  266,  9  Ati. 
8^  59  Am.  Rep.  706.    In  Page  on  Contracts, 
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It  Is  said:  "The  power  to  regulate  contracts 
Is  at  least  as  wide  as  the  police  power  and 
has  been  assumed  to  be  the  same  thing.*' 
And  In  rreund,  §  499:  "The  liberty  of  con- 
tracts yields  readily  to  any  of  the  acknowl- 
edged purposes  of  the  police  power."  This, 
then,  being  a  valid  regulation,  we  thlpk  the 
evidence,  If  believed,  shows  a  clear  case  of 
guilt  on  the  part  of  the  defendant;  and  the 
court  was  right  In  refusing  to  give  the  de- 
fendant's prayer  for  Instruction.  The  testi- 
mony tended  to  establish  that  there  was  a 
sale  of  whisky  by  Sternberger  Bros.,  of  Wil- 
mington, N.  C,  to  Solicitor  Jones,  the  person 
named  in  the  bill  of  indictment,  completed  by 
delivery  at  and  in  Pender  county;  and  that 
defendant  aided  and  abetted  such  unlawful 
sale,  both  in  taking  the  orders,  procuring  the 
whisky,  and  having  same  delivered  to  the 
purchaser,  as  charged  in  the  bill  of  Indict- 
ment State  V.  Johnston,  139  N.  G.  640,  52 
S.   E.  273. 

There  is  no  error,  and  the  judgment  Is  af- 
firmed. 

No  error, 

(145  N.  0.  161) 

RALEIGH  REAL  ESTATE  &  TRUST  CX).  v. 
ADAMS  et  al. 

(Supreme  Court  of  North   Carolina.    Oct,  10, 
1907.) 

1.  BROKEBS— EkPLOYMENT— TERMIHATIOW. 

Where  defendants  fixed  no  definite  time  for 
the  duration  of  plaintiff's  employment  as  their 
broker,  either  was  entitled  m  sood  faith  to 
terminate  the  employment  at  will,  before  any 
contract  was  effected  with  a  purchaser. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
^ol.  8,  Brokers,  §|  10,  11.] 

2.  Same— DuTT  of  Bbokeb. 

A  broker  endeavoring  to  sell  land  for  bis 
principal  is  bound  to  communicate  to  the  prin- 
cipal the  real  facts  and  true  situation  with  ref- 
erence to  a  proposed  purchase  of  the  property. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokeis,  §9  1(^26.] 

8.  Sake— Right  to  Commissions. 

A  broker  must  obtain  a  contract  from  a 
proposed  purchaser  able  to  buy,  where  by  the 
purchaser  is  bound  to  buy  on  the  authorized 
terms,  or  produce  to  his  principal  a  proposed 
purchaser  who  is  able,  willing,  and  ready  to  buy 
on  the  terms  authorized,  to  entitle  the  broker 
to  commissions. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  8,  Brokers,  §§  65-81.] 

4.  Same— Tebmination  of  Authobitt. 

Defendants  employed  plaintiff  as  a  broker  to 
sell  certain  real  estate  for  $5,000  cash.  Plain- 
tiff obtained  a  purchaser  who  was  ready  and 
willing  to  purchase  on  the  terms  specified,  but 
plaintiff  represented  that  the  property  had  been 
sold  for  $1,000  cash,  and  the  balance  on  time, 
but  if  such  terms  were  unsatisfactory  cash 
would  be  raised  for  the  whole  amount.  Defend- 
ants declined  to  sell  on  those  terms,  and  imme- 
diately withdrew  the  proijerty  from  the  market. 
Held,  that  plaintiff  did  not  produce  a  purchaser 
on  the  terms  prescribed,  and  was  therefore  not 
entitled  to  commissions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  §§  66,  67.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; E.  B.  Jones,  Judge. 


Action  by  the  Raleigh  Real  Estate  &  Trust 
Company  against  M.  J.  Adiams  and  another. 
From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

This  action  was  brought  by  the  plaintiff  to 
recover  the  sum  of  $250  alleged  to  be  due  by 
the  defendants,  as  commissions  for  the  sale 
of  two  lots  in  the  city  of  Raleigh.  The  plain- 
tiff's version  of  the  facts  was  that  tbe  prop- 
erty was  placed  with  it  for  sale  by  the  de- 
fendants at  5  per  cent  commissions  for  serv- 
ices rendered  in  making  the  sale.  That  it 
sold  the  lots  to  Mr.  Corpening  and  Mr.  Ten- 
nille  for  $5^000,  the  prioe  named  by  the  de- 
fendants, as  vendors.  Mr.  Ellington^  who 
conducted  'the  transaction  for  the  plaintiff, 
went  to  the  house  of  the  defendant  Adams 
on  December  1, 1905,  to  take  his  acknowledg- 
ment and  his  wife's  privy  examination  to  the 
deed  for  the  lots,  telling  him  at  the  time 
that  he  had  sold  the  property  for  $1,000  In 
cash  and  the  balance  on  time,  and,  if  the  de- 
fendants did  not  want  to  take  the  $1,000  and 
give  time  on  the  balance,  he  could  raise  the 
cash  for  the  whole  amount  The  defendants 
declined  to  sell  the  property  on  those  terms. 
Mr.  Ellington  testified  that  be  had  made  an 
arrangement  with  the  Raleigh  Savings  Bank 
to  get  the  balance  of  $4,000.  He  demanded 
the  commissions  for  making  the  sale  on  De- 
cember 2d,  and  the  defendants  refused  to 
pay  the  same.  The  defendants'  testimony 
tended  to  show,  on  the  contrary,  that  they 
had  placed  the  lots  for  sale  in  the  hands  of 
several  real  estate  dealers,  with  the  under- 
standing that  the  one  who  first  sold  them,  ao* 
cording  to  the  stipulated  terms— that  is,  $5,- 
000  in  cash — should  be  preferred  and  receive 
the  commissions.  That  Ellington  had  met 
Adams  on  the  street  and  stated  to  him  that 
he  held  the  lots  at  too  high  a  price.  He  after- 
wards, on  or  about  Thanksgiving  Day,  1905, 
told  the  defendants  that  he  had  a  proposi- 
tion  to  make  to  them,  and  that  he  would 
pay  $1,000  down  and  the  balance  in  one  and 
two  years,  to  which  the  defendants  replied 
that  they  would  not  accept  it,  that  the  sale 
must  be  for  cash,  as  before  agreed  upon,  that* 
they  did  not  care  to  sell  on  time,  and  had 
decided  to  take  the  property  off  the  market 
Ellington  did  not  say  that  he  could  raise  the 
cash,  but  merely  made  a  proposal  to  buy  as 
above  indicated.  There  was  but  the  one  offer 
of  part  in  cash  and  the  balance  on  time.  The 
defendants,  when  this  offer  was  made  by  El- 
lington and  refused  by  them,  withdrew  the 
property  from  the  market  There  was  other 
evidence  and  facts  bearing  more  or  less  up- 
on the  controversy,  but  the  foregoing  is  a 
sufficient  statement  to  present  the  point  de- 
cided in  this  court  No  question  was  made 
about  the  actual  ability  of  Corpening  and 
Tennille  to  pay  the  $5,000. 

The  issues  submitted  to  the  jury  and  the 
answers  thereto  were  as  follows:  "(1)  Did 
the  defendants  withdraw  the  property  from 
sale  in  good  faith  before  the  plaintiff  found 
a  purchaser,  ready,  willing,  and  able  to  pay 
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(for  the  property)?  Ans.  Tea.  (2)  In  what 
amount,  if  any,  are  the  defendants  Indebted 
to  the  plaintiff?"  (Not  answered,  as  the  re- 
sponse to  the  first  issue  disposed  of  the  case.} 
The  plaintiff  requested  the  court  to  Instruct 
the  Jury  as  follows:  "If  they  found  from  the 
evidence  that  the  plaintiff  procured  a  pur- 
chaser able,  ready,  and  willing  to  pay  $5,000 
in  cash,  before  they  withdrew  the  property 
from  sale,  they  should  answer  the  first  issue 
*No,'  although  the  plainUff  did  not  tell  the 
defendants  that  the  purchaser  would  pay 
cash."  This  Instruction  was  refused  and  ex- 
ception taken.  The  court  then  charged  the 
Jury  as  follows:  **The  burden  of  proof  upon 
the  issue  submitted  is  on  the  defendants. 
Among  other  things,  the  Jury  are  instructed 
that,  if  they  find  from  the  evidence  that  Mr. 
Ellington,  the  plaintiff's  agent,  as  claimed  by 
him,  told  the  defendants  at  the  interview  be- 
tween them  that  he  had  found  a  purchaser 
who  desired  to  pay  $1,000  cash  and  the  bal- 
ance on  time,  but  if  it  was  not  satisfactory 
he  would  raise  all  the  purchase  price  In  cash 
and  pay  the  same,  and  the  defendants  then 
declined  to  sell,  and  withdrew  the  property 
from  sale,  then  the  Jury  will  answer  the  first 
Issue  *No.'  But  if  you  find  from  the  evidence 
that  the  defendants  went  to  the  office  of  the 
plaintiff,  as  they  were  requested  to  do,  and 
Mr.  Ellington  told  them  he  had  a  proposition 
to  make  them,  which  was  that  they  take  $1,- 
000  cash  for  the  property  and  the  balance, 
$4,000,  in  one  and  two  years,  and  he  did  not 
tell  the  defendants  that  they  could  get  the 
purchase  price,  $5,000,  cash  at  the  time,  and 
they  withdrew  the  property  from  sale  in  good 
faith,  and  Ellington  did  not  tell  them  they 
could  get  the  cash  for  the  property  until  the 
next  day,  or  afterwards,  as  testified  to  by 
them,  then  the  Jury  will  answer  the  first  is- 
sue, 'Yes.'"  The  defendant  duly  excepted 
to  the  charge  and  now  assigns,  as  error,  the 
refusal  to  give  its  special  prayer  and  the  two 
instructions  given  by  the  court.  There  was 
Judgment  upon  the  verdict  for  the  defendant, 
and  the  plaintiff  appealed. 

Womack,  Hayes  &  Pace,  for  appellant  W. 
N.  Jones  and  W.  H.  Lyon,  Jr.,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  defendants  having  specified  no 
definite  time  for  the  duration  of  the  plain- 
tiff's employment  as  their  broker,  when  they 
appointed  and  authorized  it  to  sell  the  lots, 
either  had  the  right  to  terminate  it  at  will, 
before  any  contract  was  effected  with  a  pur- 
chaser, subject,  however,  only  to  the  ordinary 
requirement  of  good  faith.  Abbott  v.  Hunt, 
129  N.  C.  403,  40  S.  E.  119;  Sibbald  v.  Iron 
Company,  83  N.  Y.  378,  38  Am.  Rep.  441; 
Coffin  V.  Landls,  46  Pa.  426 ;  Young  v.  Train- 
or,  158  111.  428,  42  N.  E.  139 ;  Bailey  v.  Smith, 
103  Ala.  041,  15  South.  900;  Hartley«s  Ap- 
peal, 53  Pa.  212,  91  Am.  Dec.  207;  Hunt  v. 
Rousmanier,  8  Wheat  (U.  S.)  174,  5  L.  Ed. 
689;   Insurance  Co.  v.  Williams,  91  N.  C.  69, 
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49  Am.  Rep.  637 ;  Brookshire  v.  Voncaunon, 
28  N.  0.  231 ;  Wilcox  v.  Ewing,  141  U.  S.  627, 
12  Sup.  Ct  94,  35  L.  Ed.  882.  The  cases 
which  we  have  so  copiously  cited  will  show 
the  different  circumstances  under  which  this 
rule  of  law  has  been  applied  and  demonstrate 
the  wisdom  of  it 

There  is  another  principle  equally  as  well 
settled:  A  broker,  who  negotiates  the  sale 
of  property,  is  not  entitled  to  his  commis- 
sions, unless  he  finds  a  purchaser  in  a  situ- 
ation, and  ready  and  willing,  to  complete  the 
purchase  on  the  terms  agreed  upon  between 
him  and  his  principal,  the  vendor.  Mallonee 
V.  Young,  119  N.  C.  549,  26  S.  E.  141;  2  Am. 
&  Eng.  Enc.  of  Law,  584 ;  McGavock  v.  Wood- 
lief,  20  How.  (U.  S.)  221,  15  L.  Ed.  884.  Can 
it  be  that  a  real  estate  broker  will  be  permit- 
ted by  the  law  to  recover  his  commissions, 
when  he  has  reported  to  his  principals  a  sale 
upon  terms  materially  different  from  those 
which  the  latter  had  stated  in  their  proposal 
to  sell;  the  offer  being  thereupon  rejected, 
and  the  property  withdrawn  from  sale?  No 
authority  has  been  cited  to  us  which  sus- 
tains such  a  proposition  as  an  affirmative  an- 
swer to  the  question  would  establish.  It  was 
clearly  the  duty  of  the  broker  in  this  case  to 
communicate  to  his  principals  the  real  facts 
and  the  true  situation,  as  no  doctrine  is  bet< 
ter  settled  in  the  law  of  agency  than  that  the 
agent  must  give  to  his  principal  notice  of  all 
facts,  relative  ta  the  business  intrusted  to 
him,  which  have  come  to  his  knowledge,  and 
which  may  materially  affect  the  principal's 
Interesta  Tiffany  on  Agency,  p.  415,  9  107 ; 
Humphrey  v.  Robinson,  134  N.  0.  432,  46  S. 
B.  953.  The  relation  between  the  agent  and 
the  principal  being  of  a  fiduciary  nature,  it 
results  that  there  must  always  be  the  exer- 
cise of  good  faith  by  the  former  towards  the 
latter.  The  principal  reposes  confidence  In 
his  agent  and  is  entitled  to  receive,  in  return, 
perfect  loyalty  to  himself  and  unselfish  at- 
tention to  his  business.  There  should  be  no 
conflict  between  their  interests,  as  the  agent 
must  always  be  free  and  untrammeled,  in  or- 
der to  serve  his  employer  with  undivided  de- 
votion and  fidelity  to  his  trust  and  an  unre- 
mitting endeavor  to  promote  the  success  of 
the  matters  committed  to  his  charge.  Rein- 
hard  on  Agency,  §§  239-246.  An  agent  must 
also  obey  instructions  and  observe  the  terms 
of  the  agency,  otherwise  he  does  not  perform, 
in  the  eye  of  the  law,  his  full  duty  towards 
his  principal,  and  is  not  entitled  to  receive 
the  compensation  for  his  services  promised  to 
him  In  the  contract  of  agency. 

We  held  substantially,  in  Humphrey  v. 
Robinson,  supra,  following  the  general  prin- 
ciples thus  stated,  that  a  real  estate  broker, 
who  falls  to  communicate  to  his  employer 
any  facts  known  to  him  and  material  to  the 
transaction  he  had  in  charge,  was  not  enti- 
tled to  damages  for  the  failure  of  his  princi- 
pal to  comply  with  the  contract  made  by  the 
broker  in  his  name  and  on  his  account  with 
a  third  person.    So,  here,  the  plaintiff,  as 
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agent,  failed  to  disclose  to  the  defendants, 
who  employed  it  to  sell  the  lots,  the  facts 
as  it  now  claims  they  actually  existed.  Its 
agent  reported  to  them  a  contract  with  Cor- 
pening  and  Tennille  entirely  different  from 
the  one  he  was  authorized  to  make,  and  the 
defendants  had  the  right,  then  and  there,  to 
reject  the  proposition  and  terminate  the 
agency,  which  they  did,  according  to  the  find- 
ings of  the  jury.  We  cannot  imagine  upon 
what  principle  of  equity,  even  broadly  consid- 
ered, and  certainly  we  have  failed  to  discov- 
er any  principle  of  law,  upon  which  the 
plaintiff  is  entitled  to  commissions,  as  upon  a 
sale  made  by  it,  for  surely  none  have  been 
justly  earned.  It  Is  now  the  established  doc- 
trine of  the  courts  that,  in  the  absence  of  any 
usage,  or  contract,  express  or  implied,  to  the 
contrary,  or  conduct  of  the  seller  preventing 
a  completion  of  the  bargain  by  the  broker, 
an  action  by  the  latter  for  his  commissions 
will  not  lie  until  it  is  shown  that  he  has  pro- 
cured and  effected  a  sale  of  the  property  up- 
on the  terms  fixed  by  the  vendor.  It  is  not 
enough  that  the  broker  has  devoted  his  time, 
labor,  or  money  to  advance  the  Interests 
of  his  employer.  Unsuccessful  efforts,  how- 
ever meritorious,  afford  no  ground  of  action. 
Where  his  acts  bring  about  no  agreement  or 
contract  between  his  employer  and  the  pur- 
chaser, by  reason  of  his  failure  in  the  prem- 
ises, the  loss  of  expended  and  unremunerated 
effort  must  be  all  his  own.  He  leases  the  la- 
bor and  skill  used  by  him  which  he  staked 
upon  success.  If  there  has  been  no  contract, 
and  the  seller  Is  not  in  default,  then  there 
can  be  no  reward.  His  commissions  are  bas- 
ed upon  the  contract  of  sale.  Rapalje  on 
Real  Estate  Brokers,  9  75,  and  cases  cited  in 
the  note ;  Sibbald  v.  Iron  Ck).,  83  N.  Y.  378, 
38  Am.  Rep.  441.  The  broker  must  also  act 
strictly,  or  at  least  substantially,  according 
to  the  authority  conferred  upon  him,  in  order 
to  entitle  himself  to  the  stipulated  compensa- 
tion. Rapalje  on  Real  Est.  Brokers,  §§  59, 
60.  In  one  of  the  cases  cited  on  the  argu- 
ment by  the  plaintiff  (McDonald  v.  Smith,  99 
Minn.  42,  108  N.  W.  292),  it  is  said :  "A  real 
estate  broker,  in  order  to  earn  a  commission 
for  finding  a  purchaser,  must  either  obtain  a 
contract  from  a  proposed  purchaser  able  to 
buy,  whereby  he  Is  legally  bound  to  buy  on 
the  authorized  terms,  or  he  must  produce  to 
his  principal  a  proposed  purchaser  who  Is 
able,  willing,  and  ready  to  buy  upon  the  -terms 
authorized.  It  Is  not  necessary  that  the 
principal  and  the  purchaser  actually  be 
brought  face  to  face,  but  the  principal  must 
be  notified  that  such  purchaser  has  been 
found  and  afforded  a  full  opportunity  to 
make  a  binding  contract  for  the  sale  of  the 
land  on  the  authorized  terms." 

If  the  plaintiff  has  lost  the  benefit  of  its 
commissions  upon  a  sale  that  it  could  easily 
have  made,  the  fault  was  its  own,  and  no 
blame  can  attach  to  the  defendants.  The 
mistake  it  made  was  in  trying  to  obtain  a 
little  better  terms  from  its  principal  in  re- 


spect to  the  time  for  the  payment  of  the  pur> 
chase  money.  It  tried  to  make  a  sale,  con- 
trary to  the  instructions  of  the  principal,  in 
which  payment  of  the  larger  part  of  the  pur- 
chase money  was  to  be  deferred,  when  in 
fact;  as  it  now  claims,  the  purchaser  was 
ready  to  pay  all  in  cash.  It  is  plain  that  a 
cash  sale  is  what  the  defendants  desired,  and 
it  was  no  doubt  more  advantageous  to  theuL 
They  had  at  least  a  right  to  consider  it  so 
when  they  made  the  bargain  with  the  plain- 
tiff. The  latter  was  therefore,  by  every  con- 
sideration of  good  faith,  bound  to  communi- 
cate to  the  defendants  the  Important  fact 
that  they  could  get  cash  for  the  property. 
Instead  of  doing  so,  the  plaintiff  withheld 
this  information  until  the  defendants  liad  ex- 
ercised their  undoubted  right  to  put  an  end 
to  the  agency. 

The  jury  have  found  against  the  plaintiff 
upon  the  facts,  adopting  the  defendants'  ver^ 
sion  of  them.  The  instruction  requested  was 
properly  refused  under  the  circumstances, 
and  the  charge  of  the  court,  which  was  con- 
cise and  clear-cut,  presented  the  case  to  the 
Jury  In  its  proper  light 

No  error, 

(145  N.  C.  144) 

SWINDELL  V.  LATHAM. 

(Supreme  Court  of  North  Carolina.    Oct   10, 
1907.) 

1.  Principal    and    Agent  — Authobitt    oi 
Agent.  ^.        .    , 

An  agent  can  only  contract  for  his  pnnci- 

Sal  within  the  limits  of  his  authority,  and  one 
ealing  with  an  agent  with  limited  powers  must 
generally  inquire  as  to  the  extent  of  his  au- 
thority. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  §  245.] 

2.  Same. 

An  agent  with  authority  to  bay  or  sell, 
has,  in  the  absence  of  any  restriction  to  the 
contrary,  the  power  to  buy  or  sell  for  cash  ot 
credit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  §  280.] 

a  Same. 

An  agent  authorized  to  buy  goods,  where 
no  funds  are  advanced  to  him,  has  implied  au- 
thority to  buy  on  the  credit  of  his  principal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  §§  280,  313.] 
4.  Same— Ratification  op  Agent's  Acts. 

Where,  in  an  action  against  a  principal  for 
money  loaned  to  his  agent,  authorized  to  buy 
goods  for  a  mercantile  business,  the  principal 
claimed  that  the  agent  was  instructed  to  buy 
for  cash  and  draw  checks  on  a  bank,  and  that 
arrangements  had  been  made  with  the  bank  to 
honor  checks,  an  instruction  that  where  an 
agent  is  directed  to  buy  for  cash  with  money 
advanced  by  the  principal,  who  fails  to  furnish 
cash,  and  the  agent  borrows  money  and  uses  it 
to  pay  for  goods  which  are  used  for  the  benefit 
of  the  principal,  the  latter  is  liable  for  the 
mone^  borrowed,  was  erroneous  because  making 
the  liability  of  the  principal  for  the  money  bor- 
rowed turn  only  on  whether  the  money  was  ap- 
plied to  the  payment  of  goods  used  in  the  busi- 
ness, though  ne  did  not  know  that  the  agent  bad 
violated   insti*uctions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  §  627.] 
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S.  Samb— Individual  Intebest  of  Agent. 

An  agent  cannot,  without  the  knowledge  of 
his  principal,  represent  himself  and  the  princi- 
pal, where  their  interests  conflict. 

6b  Sams  —  AonoNS  — .Bviosncn  —  Admisbi- 

BIUTT. 

In  an  action  against  a  principal  for  money 
borrowed  by  his  agent,  evidence  that  the  trans- 
action between  plaintifE  and  the  agent  was 
usurious,  in  so  far  as  it  affected  the  principal* 
was  admissible  on  the  question  whether  plain- 
tiff Imew  the  agent  was  exceeding  his  authority. 

Appeal  from  Superior  Court,  Beaufort 
County;  W.  B,  Allen,  Judge. 

Action  by  W.  B.  Swindell  against  J.  B. 
Latham.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

This  action  was  brought  to  recover  the 
sum  of  $3,906.25,  which  the  plaintiff  alleges 
is  due  to  him  from  the  defendant,  by  reason 
of  the  fact  that  the  latter,  who  lived  in  New 
bern,  was  conducting  a  mercantile  business 
in  Washington,  Beaufort  County,  N.  C,  by 
and  through  his  agent,  A.  B.  Smith,  and  that 
Smith  was  authorized  to  purchase  such 
goods,  wares,  and  merchandise  as  were  nec- 
essary to  be  used  in  the  conduct  of  the  said 
business,  either  for  cash  or  <m  credit,  and 
that,  in  the  usual  and  necessary  conduct  of 
the  affairs  of  his  principal,  A.  B.  Smith  bor- 
rowed from  the  plaintiff  the  said  sum,  which 
was  used  in  the  said  business,  and  of  which 
the  defendant  derived  the  use  and  benefit. 
The  defendant  denied  all  of  this  and  aver- 
red that  his  agent  was  authorized  to  buy  on- 
ly for  cash  which  was  to  be  furnished  by 
him,  or  procured  through  the  bank. 

The  court  charged  the  jury  as  follows:  "(1) 
The  plaintiff  brings  this  action  to  recover 
money  which  he  alleges  was  borrowed  by 
the  defendant's  agent,  A.  B.  Smith,  for  use 
in  the  defendant's  business,  of  buying  and 
selling  cotton  and  merchandise,  in  Washing- 
ton, and  that  the  agent,  when  he  receive<l 
the  loan  of  the  money,  was  acting  within  the 
scope  of  his  authority,  and  that  the  defend- 
ant received  the  benefit  of  the  money  so  bor- 
rowed In  the  prosecution  of  his  business  in 
Washington.  (2)  The  defendant  admits  that 
he  was  doing  business  in  Washington  by  his 
agent,  A.  B.  Smith,  but  he  denies  that  Smith, 
as  his  agent,  had  any  authority  to  borrow 
money,  but,  on  the  contrary,  he  was  instruct- 
ed to  buy  only  for  cash  and  to  draw  checks 
on  the  bank  for  the  purchases  so  made  by 
him,  both  of  cotton  and  merchandise,  and 
that  sufiiclent  arrangements  had  been  made 
with  the  bank  to  honor  all  checks  so  drawn, 
and  he  avers  that  he  is  not  liable  to  the 
plaintiff  for  any  money  borrowed  by  Smith 
from  him.  (3)  A  principal  is  not  bound  by 
the  act  of  his  agent,  unless  the  act  is  within 
the  authority  of  the  agent.  This  authority 
may  be  expressly  given,  but  there  is  no  evi- 
dence of  such  authority  in  this  case.  It  may 
also  be  implied.  If  the  principal  acts  In 
such  manner,  and  permits  his  agent  to  so 
conduct  his  business  as  to  lead  one  of  ordi- 
nary prudence  to  believe  he  has  authority  to 


do  a  particular  act,  and  a  third  party  deals 
with  the  agent,  relying  upon  this  apparent 
a\ithorlty,  the  principal  is  liable.  (4)  If  an 
agent  has  no  authority  to  borrow  money  in 
order  to  pay  for  goods,  but  is  directed  to 
buy  for  cash  with  money  advanced  by  the 
principal,  and  the  latter  fail^  to  furnish  the 
cash,  and  the  agent,  for  the  purpose  of  pro- 
moting the  business,  borrows  money  and 
uses  it  to  pay  for  goods  for  his  principal, 
and  the  goods  are  used  in  said  business  for 
the  benefit  of  the  principal,  then  the  prin- 
cipal Is  liable  for  the  money  so  borrowed." 
(5)  The  court  here  stated  the  contentions  of 
the  parties  and  recited  the  testimony,  show- 
ing its  bearing  upon  the  issues  in  the  case. 
"(6)  If  you  find  by  the  greater  weight  of  the 
evidence  that  the  defendant  held  Smith  out 
as  his  agent,  and  with  his  knowledge  and 
consent  permitted  the  business  to  be  so  con- 
ducted by  Smith  as  to  lead  a  man  of  ordi- 
nary prudence  to  believe  that  he  had  authori- 
ty to  borrow  money,  and  the  plaintiff,  while 
acting  upon  this  belief,  loaned  money  to  said 
agent,  which  was  used  in  buying  goods  for 
the  defendant,  you  will  answer  the  first  Issue 
'Yes.*  If  you  find  by  the  greater  weight 
of  the  evidence  that  the  defendant  failed 
to  furnish  his  agent  with  sufiScient  funds 
to  pay  for  goods,  that  he  knew  goods  were 
to  be  bought  for  cash,  that  his  agent  borrow- 
ed money  from  the  plaintiff  and  used  the 
same  to  pay  for  goods,  and  that  these  goods 
went  into  the  business  of  the  defendant  and 
were  disposed  of  for  his  benefit,  you  will  an- 
swer the  first  issue  *Yes*;  otherwise  *No.' 
(7)  If  you  believe  the  evidence  in  this  case, 
the  plaintiff  loaned  to  Smith  $1,548.75  in 
October,  1003,  $857.50  on  February  16,  1904, 
and  $1,500  on  December  16,  1904.  If  you 
further  believe  the  evidence,  the  first  two  of 
these  transactions  are  Usurious,  and  the 
plaintiff  would  not  be  entitled  to  recover  any 
interest  thereon,  and  all  payments  made 
would  be  deducted  from  the  principal  sum. 
The  third  transaction  is  dependent  upon  the 
intention  of  the  parties.  If  It  was  made 
for  the  purpose  of  securing  a  greater  rate 
than  6  per  cent,  it  was  usurious;  but,  if 
otherwise,  it  was  not  (8)  If  you  answer  the 
first  issue  *Yes,'  you  will  answer  the  second 
issue,  if  you  believe  the  evidence,  $1,356.- 
25  on  the  first  transaction,  $778.75  on  the 
second,  $1,500  on  the  third,  if  you  find  it 
was  usurious,  or  $1,500  and  interest  from 
December  16,  1904,  if  it  was  not  usurious. 
(9)  If  you  answer  the  first  issue  *No,*  do  not 
consider  the  first  and  second  loans  any  fur- 
ther, but  you  will  still  consider  the  third,  and 
if  you  find  from  the  evidence  that  Smith  bor- 
rowed the  $1,500  from  the  plaintiff  on  De- 
cember 16,  1904,  and  used  it  to  buy  goods 
for  the  defendant,  that  these  goods  were  re- 
ceived by  the  defendant  and  used  by  him 
with  a  knowledge  of  these  facts,  that  the  de- 
fendant is  liable  therefor,  and  if  you  so 
find,  answer  the  second  issue  $1,500,  if  usuri- 
ous, or  $1,500  and  interest,  if  not  usurious. 
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If  yon  do  not  bo  find,  and  you  answer  the 
first  Issue  'No/  then  you  will  answer  the  sec- 
ond Issue  'Nothing.'  If  you  believe  the  eirt- 
dence  and  answer  the  first  Issue  'Yes/  you 
will  answer  the  second  issue  $300,  less  $92, 
leaving  $207.12,  with  Interest  from  January 
7,  1905." 

The  foIN>wlng  issues  were  submitted  to 
the  jury:  "(1)  Was  A.  B.  Smith,  prior  to 
December  13,  1904,  authorized  by  the  de- 
fendant to  enter  Into  the  contracts  with  the 
plaintiff,  sued  on  in  this  case,  and  to  charge 
defendant  with  the  payment  of  the  money  re- 
ceived thereby?  Ans.  Yes.  (2)  Is  the  de- 
fendant indebted  to  the  plaintiff,  and.  If  so, 
In  what  amount?     Ans.  $3,635/' 

There  was  a  verdict,  under  the  evidence, 
and  the  charge  of  the  court,  for  the  plain- 
tiff, as  appears  In  the  record,  and  Judgment 
was  entered  thereon,  from  which  the  defend- 
ant, having  duly  excepted  to  the  alleged  er- 
rors of  the  court  In  the  trial  of  the  case,  ap- 
pealed to  this  court 

W.  O.  Rodman,  for  appellant.  Harry  Me- 
Mullan  and  Ward  &  Grimes,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  seems  to  us  that  the  presiding 
Judge  went  too  far«  under  the  facts  and  cir- 
cumstances of  this  case,  in  the  fourth  In- 
struction given  the  Jury,  which  was  as  fol- 
lows: "If  an  agent  has  no  authority  to  bor- 
row money  in  order  to  pay  for  goods,  but  Is 
directed  to  buy  for  cash  with  money  advanc- 
ed by  the  principal,  and  the  latter  falls  to 
furnish  the  cash,  and  the  agent,  for  the  pur- 
pose of  promoting  the  business,  borrows  mon- 
ey and  uses  it  to  pay  for  goods  for  his  prin- 
cipal, and  the  goods  are  used  In  said  business 
for  the  benefit  of  the  principal,  then  the 
principal  is  liable  for  the  money  so  borrow- 
ed." We  presume  that  his  honor,  In  giving 
this  Instruction,  was  attempting  to  follow 
the  principle  which  he  thought  had  been  de- 
clared In  Brittain  v.  Westhall,  135  N.  0,  492, 
47  S.  a  616,  and  Id.,  137  N.  0.  30,  49  S.  B. 
54;  but  he  did  not  confine  himself  to  the 
limit  which,  in  that  case,  Is  prescribed  to  an 
agent.  In  buying  goods  for  his  principal, 
and,  for  this  reason,  he  erred  In  the  instruc- 
tion given  to  the  Jury  because  it  broadened 
the  scoi)e  of  the  agent's  authority  as  there 
defined.  There  Is  undoubtedly  one  expres- 
sion in  that  case,  as  reported  In  135  N.  0. 
492,  47  8.  B.  610,  which,  when  considered  by 
itself,  might,  perhaps,  have  led  the  Judge 
into  this  error ;  but  what  is  said  in  a  Judicial 
opinion  must  be  read  with  reference  to  the 
facts  of  the  particular  case  then  under  in- 
vestigation, and  also  In  connection  with  the 
context.  In  Brittain  v.  Westhall,  as  reported 
in  135  N.  O.  492,  47  8.  B.  616,  and  again  in 
137  N.  0.  30,  49  S.  B.  64.  there  were  two 
questions  involved :  (1)  Whether  Westall  had 
furnished  Townsend,  his  agent,  with  funds 
to  buy  the  goods ;  and  (2)  whether  If  he  had 
done  so,  and  his  agent,  instead  of  using  the 


funds  for  that  purpose,  bought  the  goods  on 
the  credit  of  his  principal,  and  the  latter 
afterwards  received  and  appropriated  them, 
knowing  that  Townsend,  his  agent,  had  vio- 
lated his  Instructions^  to  buy  only  for  cash 
with  money  supplied  to  him  and  had  bought 
on  credit  With  reference  to  these  questions, 
we  trtated  several  legal  propositions:  (1) 
"That  an  agent  can  only  contract  for  his 
principal  within  the  limit  of  his  authority, 
and  persons  dealing  with  an  agent  having 
limited  powers  must  generally  Inquire  as  to 
the  extent  of  his  authority."  Brittain  v. 
Westhall,  136  N.  O.  495,  47  S.  B.  616.  See, 
also.  Bank  v.  Hay,  143  N.  0.  326,  66  S.  E. 
811.  (2)  "When  the  authority  to  buy  or  to 
sell  Is  given  in  general  terms,  it  is  clear,  in 
the  absence  of  any  restriction  to  the  contra- 
ry, that  the  agent  has  the  power  to  buy  for 
cash  or  on  credit,  as  he  may  deem  best,  and 
to  sell  in  the  same  way.  Ruffln  v.  Mebane, 
41  N.  C.  507.  Or  If  express  authority  to  buy 
on  a  credit  is  not  given  to  an  agent,  but  he 
is  authorized  to  make  the  purchase,  and  no 
funds  are  advanced  to  him  to  enable  him  to 
buy  for  cash,  he  is,  by  implication,  clearly 
authorized  to  purchase  on  the  credit  of  his 
principal,  because  when  an  agent  is  authoriz- 
ed to  do  an  act  for  his  principal  all  the 
means  necessary  for  the  accomplishment  of 
the  act  are  Impliedly  included  in  the  author- 
ity, unless  the  agent  be  in  some  particular 
expressly  restricted.  Sprague  v.  Gillett,  50 
Mass.  91."  Brittain  y.  Westall,  137  N.  G.  32, 
49  S.  B.  54;  Komorowski  v.  Krumdick,  56 
Wis.  23,  13  N.  W.  881.  (3)  "On  the  face  of 
the  contract,  it  appeared  that  Townsend  was 
directed  to  buy  only  for  cash,  and,  this  be- 
ing so,  he  could  not,  of  course,  buy  on  credit 
contrary  to  the  instruction  of  his  principal. 
Whether  the  defendant  subsequently  ratified 
what  he  did,  and  is  therefore  liable  to  the 
plaintiff,  is  quite  another  and  different  ques- 
tion.'* Brittain  v.  Westall,  137  N.  a  33,  49 
8.  B.  64.  This  was  said  by  us  in  regard  to 
a  prayer  of  the  defendant,  as  follows:  *'Th6 
written  contract  introduced  in  evidence  con- 
stituted Townsend  the  agent  of  Westall,  with 
limited  authority  only.  As  such  agent.  Town- 
send  had  authority  to  buy  lumber  for  cash, 
with  money  furnished  him  by  Westall,  but 
he  did  not  have  authority  under  said  written 
contract  to  buy  lumber  on  Westall's  credit" 
(4)  "The  contract  expressly  required  Town- 
send  to  buy  for  cash,  and  the  only  possible 
ground  of  defendant's  liability  is  that  he  re- 
ceived and  appropriated  the  lumber  to  his 
own  use,  knowing  that  his  agent  had  bought 
it  on  his  credit,  or  that  he  had  not  provided 
his  agent  with  the  cash  to  buy  lumber,  in 
which  case  the  latter  had  implied  authority 
to  buy  on  credit,  and  that  fact  would  also  be 
some  evidence  of  notice  to  defendant  that 
his  agent  had  so  bought  1  Am.  &  Eng.  Enc 
of  Law,  1021,  and  notes."  Brittain  v.  West- 
all,  137  N.  C.  34,  49  8.  B.  64.  This  language 
was  used  by  ns  when  commenting  upon  a 
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prayer  of  the  defendant,  as  follows:  **A1- 
thongh  the  Identical  lumber  In  controversy 
came  into  the  possession  of  defendant  and 
was  appropriated  by  him,  he  would  not  be  li- 
able to  plalntlfT  for  its  value  unless  he  had 
authorised  Townsend  to  buy  on  his  credit, 
or  accepted  and  appropriated  the  lumber 
with  notice  of  the  fact  that  Townsend  had 
bought  It  on  his  (defendant's)  credit*'  We 
also  stated  that,  if  the  agent  is  instructed  to 
buy  only  for  cash  to  be  furnished  by  the 
principal,  and  violates  his  instructions  by 
buying  on  credit,  and  the  principal  there- 
after receives  and  uses  the  goods  knowing 
that  he  has  not  furnished  the  cash  with 
which  to  buy  them,  he  is  liable  at  least  for 
the  value  of  the  goods  to  the  seller,  as  he 
must  have  known  that  they  were  bought  on 
credit,  but  if  it  appears  that  he  did  furnish 
the  cash,  and  the  agent  nevertheless  pur- 
cdiased  on  credit,  he  is  not  liable  for  the  price 
even  though  he  afterwards  received  and  used 
the  goods,  if  it  appears  that  he  did  so  with- 
out notice  of  his  agent's  default 

It  follows  from  this  statement  of  the  law, 
as  declared  by  the  two  decisions  in  that 
case,  that  the  instruction  of  the  Judge  below 
was  erroneous,  because  the  defendant's  liabil- 
ity, as  principal  of  A.  B.  Smith,  to  the  plain- 
tiff, was  made  to  turn  only  upon  whether 
the  borrowed  money  had  been  applied  to  the 
payment  for  goods  which  were  used  in  the 
defendant's  business,  in  which  event  the  Jury 
were  told  that  the  defendant  would  be  liable, 
not  merely  for  the  value  of  the  goods  so 
used  by  his  agent  in  his  business,  or  for  the 
value  of  any  benefit  he  may  have  derived 
therefrom,  but  for  the  full  amount  of  the 
borrowed  money.  The  defendant  lived  in 
Newbem ;  the  business  was  carried  on  by  his 
agent  Smith,  in  Washington.  It  may  be 
that  under  the  real  facts  and  circumstance 
of  this  case,  the  defendant  did  not  know 
that  his  agent  had  violated  his  instruction, 
and  his  liability  to  the  plaintiff  for  the 
amount  of  the  borrowed  money  depended  up- 
on such  knowledge.  This  was  the  ultimate 
fact  to  be  established,  and  the  jury  should 
have  been  so  instructed.  Whether  the  de- 
fendant would  be  liable  for  the  value  of  the 
goods  actually  used  in  his  business  or  for  the 
Talue  of  any  benefit  derived  therefrom,  even 
If  he  had  no  notice  that  his  agent  had  dis- 
obeyed his  instructions,  is  a  question  which  is 
not  now  before  us.  We  simply  decide  that 
there  was  error  in  the  Instruction  of  the 
court  to  the  jury. 

There  are  some  expressions  in  the  receipts 
given  by  A.  B.  Smith,  the  agent,  to  the  plain- 
tiff for  the  borrowed  money,  which  might  in- 
dicate that  they  were  buying  fiour  on  joint 
account  for  the  purpose  of  speculation,  using 
the  credit  of  the  defendant  for  that  purpose. 
We  may  not  correctly  understand  these  re- 
ceipts, and  their  meaning  and  significance 
may  be  far  otherwise  than  would  appear  on 
their  face;   but  it  is  not  permissible  for  an 


agent  thus  to  use  his  principal's  credit,  if 
we  are  right  in  our  interpretation  of  these 
receipts;  An  agent  cannot,  in  law,  represent 
himself  and  his  principal,  where  their  in- 
terests conflict,  and  without  the  knowledge 
of  the  latter.  An  ag^it  cannot  thus  well 
serve  in  two  capacities,  for  himself  and  his 
principal,  because  the  latter's  interests  may 
be  prejudiced  even  by  an  unconscious  and 
unintentional  desire  to  advance  his  own. 
Sumner  v.  Railroad,  78  N.  C.  289;  Lamb  v. 
Baxter,  130  N.  O.  67,  40  S.  B.  850;  Mining 
Co.  V.  Fox,  89  N.  0.  61;  Atkinson  v.  Pack, 
114  N.  G.  697,  19  S.  E.  62&  We  have  only 
referred  to  this  matter  that  the  intention  of 
the  parties  may  be  made  clearer  at  the  next 
trial.  It  may  be^  and  likely  is,  that  the 
transaction  is  entirely  free  from  any  objec- 
tionable feature. 

If  the  transactions  between  the  plaintiff 
and  the  agent  A.  B.  Smith,  were  usurious,  in 
so  far  as  they  affected  the  defendant  we 
do  not  see  why  this  is  not  at  least  a  cir- 
cumstance to  be  considered  by  the  jury  upon 
the  question  as  to  whether  the  plaintiff  did 
not  know  that  the  agait  was  exceeding  his 
authority  and  acting  contrary  to  his  prin- 
cipal's Instructions. 

New  trlaL 

(78  B.  C.  827) 
OPSTIN  et  al.  v.  BERMAN  et  al 

(Supreme   Court   of   South   Carolina.    Oct    S, 

1907.) 
L  Plbaoiro— Motions— Making   Complaint 
MoBi  Definite  and  Cebtain. 

A  complaint  alleged  that  the  plaintiffs,  as 
members  and  trustees  of  a  religious  corporation, 
are  entitled  to  the  custody  and  control  of  a  cer- 
tain lot  with  a  synagogue  thereon,  the  property 
of  the  corporation,  and  that  defendants,  wrong- 
fully claiming  to  be  the  trustees,  are  assuming 
to  act  as  such,  and  are  wrongfully  exercising 
control  and  cnstody  over  the  lot  and  synagogue 
to  the  plaintiffs'  damage,  wherefor  thev  pray, 
besides  other  relief,  for  a  certain  sum  in  dam- 
ages. Held,  that  the  wrongful  acta  alleged  do 
not  necessarily  Import  substantial  pecuniary 
damage  to  the  plaintiffs,  and  the  court  jproperiv 
ordered  the  complaint  amended  by  stating  with 
particularity  bow  and  in  what  way  the  plain- 
tiffs have  been  damaged. 

2.  Saiob. 

The  order  to  amend  the  complaint  did  not 
require  plaintiffs  to  allege  mere  evidentiary  mat- 
ters or  special  damages. 

3.  Appeal— Decisions    Reviewable— Obdebs 
TO  Aicend  Plradinos. 

An  order  to  make  the  pleadings  definite  and 
certain  by  amendment  is  appealable  when  it  de- 
prives the  appellant  of  some  substantial  right. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  f  703.] 

4.  Same— DiscBETiON    op    Coubt— Abuse    op 

'    DiSCBETION. 

-  The  Code  vests  the  circuit  courts  with 
power  to  order  an  amendment  to  make  a  plead- 
ing more  definite  and  certain,  and  the  court's 
action  will  not  be  di8turl>ed  unless  it  clearly 
appears  that  the  appellant  has  l)een  prejudiced. 
[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  3832.] 

5.  Damages— Genebal  Damages. 

General  damages  are  such  as  necessarily  ac- 
cme  from  the  unlawful  acts  alleged,  and  ars 


1014 


68  SOUTHEASTERN  REPORTEB. 


(S.C. 


recoverable  under  a  general  averment  of  dam- 
age. 

FBd.  Not^— For  case*  in  point,  see  Cent  Dig. 
Tol.  15,  Damages,  9  4.] 

6b  Same— Special  Damages. 

Special  damages  are  such  as  naturally  and 
proximately,  but  not  necessarily,  accrue  from 
the  unlawful  acts  alleged,  and  are  not  recover- 
able unless  specifically  alleged. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  15,  Damages,  ft  4.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  R.  Withers  Memmlnger, 
Judge. 

Action  by  Philip  Epstin  and  others  against 
Julius  Herman  and  others.  From  an  order 
requiring  the  complaint  to  be  made  more 
definite  and  certain,  plaintiffs  appeal.  Af- 
firmed. 

J.  S.  MuUer  and  D.  W.  Robinson,  for  appel- 
lants.   Melton  &  Reiser,  for  respondents. 

JONES,  J.  This  appeal  is  from  an  order 
of  Judge  Memminger  requiring  the  complaint 
to  be  made  more  definite  and  certain.  The 
complaint  alleges,  substantially:  (1)  That 
the  Tree  of  Life  is  a  religious  corporation  or- 
ganized by  the  Israelites  of  the  city  of  Co- 
lumbia; (2)  that  the  plaintiffs  are  members 
and  the  trustees  of  said  corporation  charged 
with  the  custody  and  control  of  its  property ; 
(3)  that  said  corporation  owns  a  certain  lot, 
described,  with  a  synagogue  thereon,  for  use 
by  its  members  for  divine  worship;  (4)  that 
the  defendants,  Julius  Herman,  August  Kohn, 
J.  M.  Cohen,  C.  C.  Qoldstein,  J.  M.  Epstin, 
and  August  Meyer,  are  wrongfully  claiming 
to  be  trustees  of  said  religious  body  and  cor- 
poration, and  are  assuming  to  act  as  such, 
and  are  wrongfully  exercising  control  and 
custody  of  said  lot  and  of  said  synagogue; 
(5)  **that  the  plaintiffs  have  been  damaged 
by  the  unlawful  and  wrongful  acts  of  defend- 
ants in  the  sum  of  $5,000.'*  The  prayer  of 
the  complaint  is  that  they  be  declared  the 
rightful  trustees  of  the  corporation;  that 
the  claims  of  the  defendants  be  declared 
wrongful,  and  they  be  prevented  from  further 
attempting  to  exercise  the  duties  of  such 
trustees;  that  plaintiffs  be  put  in  charge  of 
said  corporation ;  and  *'for  $5,000  and  costs." 
Judge  Memminger  held  that  the  wrongful 
acts  alleged  in  paragraph  4  of  the  complaint 
are  of  the  most  general  character,  and  do 
not  necessarily  import  substantial  pecuniary 
damages  to  the  plaintiffs ;  and  that,  if  such 
damages  are  claimed,  the  particular  acts  and 
circumstances  out  of  which  such  damages 
arise  should  be  set  forth  in  order  to  enable 
defendants  to  prepare  to  meet  the  plaintiffs' 
charge,  and  ordered  plaintiffs  to  amend  the 
complaint  by  stating  with  particularity,  defi- 
niteness,  and  certainty  by  what  precise  acts, 
in  what  items,  and  how  and  in  what  way 
the  plaintiffs  have  been  damaged  In  the  sum 
claimed.  The  plaintiffs  except  to  the  order 
on  substantially  two  grounds:  (1)  That  de- 
fendants were  not  called  upon  to  meet  any 


claim  for  special  damages,  but  damages  such 
as  would  naturally  and  necessarily  result 
from  the  wrongs  alleged;  that  the  effect  of 
the  order  would  be  ta  require  plaintiffs  to  al- 
lege special  damages  which  they  do  not 
choose  to  claim.  (2)  That  compliance  with 
the  order  would  require  plaintiffs  to  allege 
evidentiary  matter. 

An  order  to  make  pleadings  definite  and 
certain  by  amendment  is  appealable  when  it 
deprives  the  appellant  of  some  substantial 
right  Bolin  v.  Railway  Co.,  65  S.  C.  226,  43 
8.  E.  665;  Lynch  v.  Spartan  Mills,  66  S.  C. 
16,  44  S.  B.  93.  The  Code,  however,  invests 
the  circuit  court  with  power  to  order  such 
amendment  when  the  allegations  of  a  plead- 
ing are  so  indefinite  or  uncertain  that  the 
precise  nature  of  the  charge  is  not  apparent, 
and  large  discretion  must  necessarily  be  al- 
lowed the  circuit  court,  and  the  court's  ac- 
tion will  not  be  disturbed  except  in  a  case 
where  it  clearly  appears  that  the  appellant 
has' been  prejudiced.  The  delay  and  trouble 
involved  in  appeals  from  orders  of  this  char- 
acter should  not  be  encouraged  by  any  very 
technical  or  refined  criticisms  of  the  action 
of  the  circuit  court  The  manifest  object  of 
the  court  was  to  require  a  definite  statement 
of  the  acts  of  defendants  alleged  to  be  wrong- 
ful and  resulting  in  damage  to  plaintiffs. 
The  mere  characterization  of  acts  as  'Wrong- 
ful," or  "unlawful,"  does  not  assign  any  spe- 
cific legal  character  to  the  acts,  and  may  gen- 
erally be  disregarded.  Aaron  v.  Southern 
Ry.,  68  &  C.  100,  46  S.  E.  556.  The  acts 
characterized  as  unlawful — "claiming  to  be 
trustees  of  said  religious  body,"  "assuming 
to  act  as  such,"  "exercising  control  and  cus- 
tody of  said  lot  and  synagogue" — ^are  very 
general  and  indefinite.  In  Boiin  v.  Railway 
Co.,  65  S.  C.  228,  43  S.  E.  665,  and  Lynch  v. 
Spartan  Mills,  66  S.  C.  17,  44  S.  E.  dS,  the 
court  approves  the  statement  in  Pom.  Code 
Remedies  that:  '*The  material  facts  which 
constitute  the  ground  of  relief  should  be  aver- 
red as  they  actually  existed  or  took  place,  and 
not  the  legal  effect  or  aspect  of  these  facts, 
and  not  the  mere  evidence  or  probative  mat- 
ters by  which  their  existence  is  established." 
Good  pleading  requires  a  plain  and  concise 
statement  of  the  final,  ultimate  facts  which 
constitute  the  cause  of  action  or  defense. 
While  the  general  allegations  in  the  complaint 
may  be  sufficient  as  against  a  general  demur- 
rer, yet  the  defendants  on  this  motion  were 
entitled  to  have  a  definite  statement  of  the 
.specific  acts  of  wrong,  so  tnat  the  court  could 
reasonably  infer  resulting  damage  to  plain 
tiff,  and  the  defendants  may  know  what  par- 
ticular delict  is  charged  against  them.  The 
plaintiffs  certainly  must  know  wherein  the 
defendants  have  breached  plaintiffs'  alleged 
right  to  the  control  and  custody  of  the  prop- 
erty. They  are  not  required  to  do  an  im- 
possible thing,  and  no  substantial  right  is 
taken  away  or  impaired  by  the  order.  We 
do  not  construe  the  order  as  either  requiring. 
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plalntlifs  to  allege  mere  evidentiary  matter 
or  as  requiring  the  allegation  of  special  dam< 


General  damages  are  such  as  necessarily 
accrue  from  the  unlawful  acts  alleged,  and 
are  recoverable  under  a  general  averment  of 
damage,  while  special  damages  are  «ucb  as 
naturally  and  proximately,  but  not  necessa- 
rily, accrue  from  the  unlawful  acts  alleged, 
and  are  not  recoverable  unless  specifically  al- 
leged. The  complaint  does  not  undertake  to 
allege  any  special  damages,  and  we  do  not 
interpret  the  order  as  doing  anything  more 
than  requiring  the  plaintiff  to  state  with 
definiteness  and  certainty  the  unlawful  acts 
relied  on  as  the  basis  of  a  claim  for  general 
damages. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(78  S.  C.  362) 
BUSSBY    V.    CHARLESTON    &    W.    a 
RY.   CO. 

{Supreme   Court   of    South    Carolina.    Oct   8» 
1907.) 

1.  Masteb  and  Sebvant-'Injitbt  to  Ssbv- 
ANT— Contributory  Neolioencb^-Violat- 
iNO  Abboqatkd  Rule. 

A  section  master  killed  by  collision  of  a 
train  with  his  hand  car  was  not  guil^  of  con- 
tributory negligence  bv  violating  the  company's 
rule,  providm^  for  toe  sending  of  a  flagman 
ahead ;  it  bavmg  been  abrogated  by  aocnstomed 
disregard  thereof,  known  to  and  acquiesced  in 
by  the  company's  representative,  the  road  mas- 
ter, whose  duty  it  was  to  furnish  rules  and 
supervise  the  work  of  the  division. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  34,  Master  and  Servant,  §|  763-765.] 

2.  Saiix  — Rules  of  Master  —  Reasonable- 
ness—Question  FOB  COXTBT  OB  JURT. 

Conflicting  expert  testimony  as  to  the  ne- 
•oessit^  for  the  rule  of  a  railroad  company,  that 
jk  section  master  approaching  a  curve  on  a  hand 
car  shall  sto])  and  send  a  flagman  ahead,  does 
not  raise  an  issue  of  fact  on  which  the  reason- 
ableness of  the  rule  depends,  in  which  case  only 
is  the  reasonableness  of  the  rule  one  for  the 
jury,  instead  of  the  court ;  but  such  an  issue  is 
raised  by  evidence  that  another  rule  required  the 
section  master  to  go  over  his  section  at  least 
•every  other  day,  and  that  it  was  impossible  for 
him  to  do  so  if  he  stopped  at  curves  to  send 
ahead  a  flagman. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §$  1032-1043.] 

3.  Same— Negligence— Evidence. 

Evidence  of  negligence,  in  an  action  for 
-death  of  a  section  master  from  collision  with  his 
hand  car  of  a  special  freight,  held  sufficient  to 
^o  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Digi 
vol.  34,  Master  and  Servant,  |§  1000-1050.] 

-4.  Sake— Fellow  Servants— Railroads. 

Under  Civ.  Code  Ga.  1895,  §  2610,  provid- 
ing that,  except  in  case  of  railroad  companies, 
the  master  is  not  liable  to  one  servant  for  in- 
juries from  .the  negligence  of  other  servants 
about  the  same  business,  a  railroad  company  is 
liable  for  injury  to  an  employ 6  from  negligence 
of  his  fellow  servants. 

5.  Same— Negligence— Presumption. 

Under  the  law  of  Georgia,  in  case  of  injury 
i4>  an  employ6^  on  its  being  shown  that  he  was 


without  fault,  there  is  a  presumption  of  negli- 
gence of  the  master. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Difr 
vol.  34,  Mt^ster  and  Servant,  §  878.] 

6.  Appeal— Review— Harmless    Error  — In- 
btructionb. 

The  substance  of  a  rejected  charge  having 
been  given  in  the  charge  of  the  court,  any  error 
in  holding  it  to  be  a  charge  on  the  facts  is  harm- 
less. 

7.  Master   and   Servant  —  Injury  to    Em- 
ploy^—Negligence— Evidence. 

Though,  under  the  law  of  Georgia,  failure 
of  a  train  to  give  the  statutory  si^al  at  a 
crossing  cannot  be  considered  as  negligence  per 
se,  in  the  matter  of  the  collision  of  the  train 
with  a  hand  car  three-auarters  of  a  mile  from 
the  crossing,  yet  it  may  be  considered  as  an  item 
of  evidence  tending  to  establish  negligence. 

8.  Appeal— Review— Questions  of  Fact. 

There  being  evidence  of  defendant's  ne|;li- 
gence  to  go  to  the  jury,  the  refusal  of  a  motion 
for  new  trial  on  the  ground  that  the  verdict 
for  plaintiff  was  against  the  weight  of  evidence 
will  not  be  distutbed. 

9.  Same. 

It  is  not  error  of  law  for  the  court,  in  deny- 
ing a  motion  for  new  trial,  to  state  as  conclu- 
sions facts  not  sustained  by  the  evidence. 

10.  Death— Damages— Expectancy  op  LiFBfr— 
Evidence. 

Under  the  law  of  Georgia,  the  jury  are  not 
limited  to  the  mortality  and  annuity  tables  in 
estimating  the  value  of  a  life. 

Appeal  from  Common  Pleas  Circuit  Count 
of  Edgefield  County ;  R.  Withers  Memminger, 
Judge. 

Action  by  Elizabeth  X  Bussey,  administra- 
trix of  John  C.  Bussey,  deceased,  against  the 
Charleston  &  Western  Carolina  Railway. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

S.  J.  Simpson  and  Sheppard  Bros.,  for  ap- 
pellant J.  Wm.  Thurmond  and  James  H. 
Tillman,  for  respondent 

POPE,  a  J.  This  action  was  brought  in 
July,  1905,  by  the  plaintiff,  Elizabeth  Bussey, 
as  administratrix  of  John  C  Bussey,  deceas- 
ed, against  the  defendant  railway  company, 
to  recover  damages  for  the  alleged  wrongful 
death  of  the  Intestate  herein.  The  deceased 
was  in  the  employment  of  the  defendant  rail- 
way as  a  section  master,  having  under  his 
control  a  section  of  road  reaching  from  the 
neighborhood  of  Woodlawn,  a  station  just  on 
the  south  side  of  the  Savannah  river,  to  Lu- 
lavllle,  a  station  in  Georgia.  On  the  25th  of 
February,  1905,  deceased,  together  with  his 
men,  were  on  the  road  working  towards  Au- 
gusta. They  stopped  at  Woodlawn,  where, 
according  to  the  testimony  introduced  by  the 
plaintiff,  they  had  dinner,  and,  Mr.  Bussey 
having  learned  from  the  agent  at  this  place 
that  the  track  was  clear,  they  continued  their 
work  up  the  road.  After  leaving  Woodlawn 
some  distance,  they  were  proceeding  around 
a  curve  in  the  road,  their  hand  car  moving 
upgrade  at  the  rate  of  20  miles  an  hour, 
when  they  were  run  into  by  an  extra  freight 
train,  and  Bussey  was  killed.  The  plaintiff 
alleged  negligence  on  the  part  of  the  defend- 
ant In  not  notifying  the  deceased  of  the  ap- 
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proach  of  the  extra  train ;  In  falling  to  blow 
the  whistle  at  Snead*s  Grossing,  a  public 
crossing  three-fourths  of  a  mile  from  the 
scene  of  the  accident;  in  coming  around  the 
curve  at  a  high  rate  of  speed  without  having 
the  train  under  control;  failure  to  blow  at 
the  curve,  as  was  customary;  and,  finally, 
failure  of  the  engineer  to  apply  the  brakes 
and  stop  the  train  before  striking  the  car  of 
deceased.  The  defendant  denies  that  It  was 
negligent  In  any  of  the  above  particulars,  and 
alleges  that  it  was  not  its  duty  to  give  deceas- 
ed notice  of  the  extra  train,  and  that  his  in- 
Jury  was  caused  by  his  own  negligence  In  not 
sending  a  flagman  ahead,  as  he,  according  to 
the  rules  under  which  he  was  employed,  was 
bound  to  do.  The  case  came  on  for  hearing 
at  the  October,  1906,  term  of  court  for  Edge- 
field county.  Judge  Memminger  having  re- 
fused defendant's  motion  for  a  nonsuit,  the 
case  went  to  the  Jury  and  resulted  in  a  ver- 
dict of  $15,000  for  the  plaintiff.  Thereupon 
defendant  made  a  motion  for  a  new  trial, 
and,  it  also  having  been  refused.  It  now  ap- 
peals to  this  court,  alleging  error  in  a  num- 
ber of  particulars. 

In  disposing  of  the  exceptions,  the  first 
question  naturally  arising  is  whether  or  not 
the  rule  requiring  section  masters  to  send 
ahead  flagmen  had  been  abrogated.  The 
plaintiff  introduced  evidence  in  reply  tending 
to  show  an  accustomed  disregard  of  the  rule. 
Whether  this  evidence  was  admissible  de- 
pends upon  the  fact  whether  the  disregard 
was  brought  home  to  the  defendant  company. 
Gei*talnly  secret  and  occasional  violations  of 
the  rule  by  employ^  are  not  admissible  to 
prove  Its  abrogation.    20  Am.  &  Eng.  Ency. 

107,  and  authorities;  Binlon  v.  Railway,  118 
Ga.  282,  45  S.  E.  276.  It  must  be  shown  that 
the  failure  to  observe  such  regulation  is  suffi- 
ciently well  known  to  the  master  to  raise  the 
presumption  that  by  acquiescence  In  its  vio- 
lation the  rule  had  been  annulled.  In  this, 
as  in  all  other  cases,  knowledge  of  the  repre- 
sentative is  knowledge  of  the  master,  and 
therefore  if  knowledge  Is  brought  home  to 
such  representative,  and  such  acquiescence 
on  his  part  is  shown,  the  rule  cannot  relieve 
the  master.  Railway  Go.  v.  Gollam,  73  Ind. 
261. 38  Am.  Rep.  134 ;  Baulec  v.  Railway,  59  N. 
Y.  356,  17  Am.  Rep.  825 ;    20  A.  &  E.  Ency. 

108.  The  evidence  here  objected  to  tended 
to  show  an  accustomed  disregard  of  the  rule 
by  all  section  masters,  and  that  even  Stillwell 
iiimself,  who  was  the  road  master,  and  whose 
duty  It  was  to  furnish  rules  and  supervise 
the  work  of  his  division,  regularly  traveled 
without  sending  flagmen  ahead.  We  think 
the  only  reasonable  Inference  from  the  testi- 
mony Is  that  Stillwell  had  notice  of  the  vio- 
lation of  the  rule.  His  duties,  being  those 
of  the  master,  made  him  the  representative 
of  the  master.  Therefore  his  knowledge  was 
the  master's  knowledge.  The  purpose  of  the 
evidence  was  to  show  that  the  rule  was  con- 
stantly violated  by  both  the  servants  and  the 


representative  of  the  master;  that  it  was  so 
universally  disregarded  that  the  only  rea- 
sonable Inference  was  that  the  master  bad 
notice  of  and  acquiesced  in  the  violation. 
This  being  so,  even  granting  that  the  rule 
was  promulgated  by  Kenley,  the  result  would 
not  be  effected.  "The  question  here  is:  Was 
the  violation  of  the  rule  brought  to  the 
knowledge  of  the  master,  and  did  he  acqui- 
esce in  it?  Its  determination  was  for  the 
jury.  It  Is  quite  true  that  rules  are  neces- 
sary for  the  conduct  of  the  complex  business 
of  railroads  and  should  be  given  ^ect  No 
organization  composed  of  many  departments 
can  be  successfully  managed  where  there  Is 
an  absence  of  system  and  regulation.  Where 
such  rules  are  established  and  promulgated 
in  some  reasonable  way,  and  employ^  have 
knowledge  of  them,  they  are  binding,  and  the 
duty  devolves  upon  employ^  to  obey  them. 
Many  rules  are,  however,  adopted  which, 
when  they  are  attempted  to  be  put  into  prac- 
tice, prove  impracticable,  and  without  being 
expressly  revoked  they  ar^  allowed  to  be 
constantly  violated.  Such  abrogated  r«les 
cannot  in  a  true  sense  be  regarded  as  rules, 
and  employes  are  not  guilty  of  negligence  in 
violating  them.  They  are  not  a  scale  by 
which  servants'  acts  are  to  be  measured  as  to 
whether  or  not  they  are  negligent  Gare  and 
diligence  are  not  governed  by  them.  Pa.  Go. 
V.  Roney,  89  Ind.  453,  46  Am.  Rep.  173;  1 
Labatt  on  Master  and  Servant,  pp.  315,  51L 
We  are  of  the  opinion  therefore  that  the  evi- 
dence was  properly  admitted,  and  that  the 
court  was  correct  in  leaving  it  to  the  Jury 
to  decide  whether  the  rule  had  been  abro- 
gated. 

Under  this  view,  if  the  Jury  found  that 
the  rule  was  not  abrogated,  then  the  ques- 
tion as  to  the  reasonableness  of  the  rule  be- 
comes important  Was  it  proper  to  submit 
this  question  to  the  Jury?  Tliere  seems  to 
be  much  conflict  of  authority  on  this  sub- 
ject In  volume  1»  at  page  508,  of  his 
work  on  Master  and  Servant,  Labatt  says: 
''Whether  reasonableness  of  a  rule  is  a  ques- 
tion for  the  court  or  the  Jury  is  one  as  to 
which  there  is  much  conflict  of  authority. 
One  theory  Is  that  the  question  Is  always  for 
the  court;  the  reason  for  this  view  being  that 
it  would  otherwise  be  impossible  to  secure 
a  uniformity  of  view  or  to  Insure  the  rule 
pronounced  unreasonable  by  another  Jury  in 
a  subsequent  case.  Another  view  is  that 
the  question  Is  primarily  one  for  the  Jury. 
Some  courts  have  enunciated  an  intermediate 
doctrine  which  seems  to  be  more  in  har- 
mony with  genera]  principles,  viz.,  that 
reasonableness  of  a  rule  is  a  mixed  ques- 
tion of  law  and  fact  except  In  plain  cases.'* 
The  rule  is  thus  laid  down  in  20  A.  ft  E. 
Ency.  104 :  "Rules  adopted  by  employers  en- 
gaged in  a  complex  and  dangerous  business 
are  presumably  selected  as  the  best  for  avoid- 
ing injuries  to  their  employes,  and  unless 
clearly  shown  to  be  unreasonable  and  in- 
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infflclait  the  master  should  not  be  charged 
with  negligence  in  adopting  them.  •  *  • 
Whether  or  not  a  rule  adopted  by  the  master 
for  the  conduct  and  government  of  his  em- 
ployes is  reasonable  is  a  question  of  law  for 
the  court''  In  Elliott  on  RaUroads,  §  202, 
we  find:  ''The  reasonableness  of  such  regu- 
lations and  the  manner  of  their  enforcement 
in  a  given  case  has  been  held  by  some  of 
the  courts  to  be  a  question  of  fact  for  the 
jury.  But  it  would  seem  that  this  must  be 
a  question  of  law  for  the  courts  to  decide, 
if  any  fixed  or  permanent  regulations  are  to 
be  established,  an^  the  better  authority  holds 
it  to  be  such,  since  one  Jury  In  a  given  case 
might  pronounce  the  rule  reasonable,  while 
another  jury  in  another  case  might  decide 
the  rule  to  be  unreasonable.  ♦  •  •  There 
are  many  cases  in  which  the  reasonableness 
of  the  rule  depends,  in  the  particular  in- 
stance, upon  disputed  facts  and  circumstan- 
ces, and  where  this  is  true  it  may  perhaps 
l>e  called  a  mixed  question  of  law  and  fact; 
but,  when  the  facts  are  undisputed,  we  think 
it  clear  both  upon  principle  and  according  to 
the  weight  of  authority  that  the  question 
is  one  of  law  for  the  court."  Again,  Thomp- 
son, in  his  work  on  Trials,  says,  at  section 
1057:  ** Whether  a  certain  rule  of  a  railway 
corporation  is  reasonable,  and  therefore  val- 
id, is  a  question  of  law  for  the  court;  the 
general  rule  being  that  the  reasonableness 
of  the  by-laws,  rules,  and  regulations  of 
corporations,  whether  private  or  municipal, 
is  to  be  decided  as  a  question  of  law.  And 
it  Is  improper  to  submit  the  question  of  the 
reasonableness  of  such  a  by-law,  ordinance, 
or  regulation  to  the  Jury  for  decision."  The 
practice  in  our  state  seems  to  be  in  accord 
with  these  authorities.  Broom  v.  Tel.  Co., 
71  S.  C.  506,  51  S.  E.  259;  State  v.  Earle, 
66  S.  C.  202,  44  8.  E.  781;  Gideon  v.  Enoree 
Mfg.  Co.,  44  S.  C.  442,  22  S.  E.  598.  There- 
fore the  plaintiff  must  show  that  there  was 
an  issue  of  fact  raised  to  entitle  the  submis- 
sion of  the  question  to  the  Jury.  In  her 
endeavor  to  do  this,  she  contends  that  the 
defendant  after  putting  the  rule  in  evidence 
produced  witnesses  to  prove  the  necessity, 
which  is  practically  Identical  with  the  rea- 
sonableness of  the  rule ;  that  reply  was  made 
by  the  plaintiff,  and  thus  an  issue  of  fact 
was  clearly  raised.  This  point  is  not  well 
taken.  We  are  unable  to  see  where  the 
disputed  fact  or  facts  come  In.  The  evidence 
introduced  by  the  defendant  was  merely  the 
expert  opinion  of  the  witnesses  as  to  the  ne- 
cessity of  the  rule.  It  is  true  that  the  facts 
are  stated  upon  which  the  rule  is  based,  but 
nowhere  in  the  plaintiff's  reply  can  we  find 
these  facts  contradicted.  A  contradiction  of 
an  opinion  merely  could  raise  no  issue  of 
fact  It  would  raise  simply  the  original 
question  of  necessity  or  reasonableness  that 
the  court  is  called  upon  to  decide.  There  is 
the  fact,  however,  that,  according  to  rule 
1,009  of  the  defendant  railway,  the  deceas- 
ed was  required  to  go  over  his  section  of 


road  at  least  every  other  day.  There  was 
testimony  to  the  effect  that  this  was  impos- 
sible if  plaintiff's  intestate  had  stopped  at 
curves  to  send  a  flagman  ahead.  This,  then, 
raises  a  question  of  fact,  and  makes  the 
reasonableness  of  the  rule,  so  far  as  the 
deceased  was  concerned,  a  question  for  the 
Jury* 

From  the  consideration  of  the  question 
above,  it  Is  clear  that  the  nonsuit  was  prop- 
erly refused;  the  ground  of  the  motion  being 
that  the  plaintiff  was  negligent  The  evi- 
dence raised  issues  which  had  to  go  to  the 
Jury  on  this  point  Binlon  v.  Railway,  118 
Oa.  878,  36  S.  E.  938.  If,  after  considera- 
tion of  the  testimony,  the  jury  found^that  the 
deceased  was  justified  in  violation  of  the 
rule  in  question,  then,  so  far  as  the  plain- 
tifl's  testimony  was  concerned,  her  intestate 
was  free  from  fault  in  bring  about  the  in- 
jury. Nor  according  to  the  plaintiff's  testi- 
mony was  the  defendant  so  absolutely  atH 
solved  from  negligence  as  to  warrant  such 
a  course.  It  was  in  evidence  that  the  de- 
fendant's agent  informed  the  deceased  that 
the  track  was  clear;  that  the  defendant's 
agents  were  rounding  the  curve  with  a  spe- 
cial train  at  a  rapid  rate  of  speed;  that  no 
signal  was  given,  nor  was  the  train  under 
control.  These,  together  with  the  other  al- 
leged acts  of  negligence,  were  sufficient  to 
carry  the  case  to  the  Jury. 

The  circuit  Judge  charged  the  jury  that  a 
servant  of  a  railroad  company  does  not  as- 
sume the  risks  caused  by  the  negligence  of 
the  company  or  its  employes  acting  in  the 
scope  of  their  duties,  and  such  risks  cannot 
be  said,  under  the  law,  to  be  Incident  to  his 
emplojrment  and  assumed  by  him.  The  ap- 
pellant endeavors  to  show  that  this  Is  an 
incorrect  proposition  of  law,  in  tluit  it  makes 
the  master  liable  for  injuries  caused  by  the 
negligence  of  fellow  servants.  Section  2610 
of  the  Civil  Code  of  Georgia  of  1895  de- 
clares that,  except  in  case  of  railroad  com- 
panies, the  master  is  not  liable  to  one  serv- 
ant for  injuries  arising  from  the  negligence 
or  misconduct  of  other  servants  about  the 
same  business.  Gun  v.  Willingham,  111  Ga. 
427,  36  S.  E.  804.  The  plain  Implication,  and 
in  fact  the  holding  in  Georgia,  is  that  where 
an  employ^  of  a  railroad  company  is  injured 
by  the  negligence  of  a  fellow  servant,  the 
master  is  liable.  Ry.  v.  Worley,  92  Ga.  84, 
18  S.  B.  361 ;  Railey  v.  Garbutt  112  Ga.  288, 
37  S.  E.  360.  Therefore  this  contention  must 
be  overruled. 

The  fifth  exception  alleges  error  on  the 
part  of  the  circuit  court  in  charging  the  Jury 
that  if  it  was  affirmatively  shown  that  the 
intestate  was  without  fault  himself,  a  pre- 
sumption of  negligence  would  arise  against 
the  defendant  and  the  burden  of  proof  would 
be  upon  the  defendant  to  show  that  it  was 
not  negligence.  The  charge,  according  to  the 
doctrine  prevailing  in  Georgia,  is  correct 
The  cases  make  a  distinction  between  in- 
juries to  employes  and  those  resulting  to 
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third  persons.  In  the  latter  case,  immediately 
npon  the  happening  of  the  injury,  the  pre- 
samption  arises  that  the  master  was  negli- 
gent, which  presumption  it  is  incumbent  upon 
him  to  overcome.  In  the  former  case,  where 
the  plaintiff  was  taking  part  In  the  act  during 
the  performance  of  which  he  was  injured, 
before  the  presumption  will  arise,  he  must 
show  that  he  was  free  from  fault  in  bringing 
about  the  mishap.  When  this  is  done,  the 
presumption  Is  Identical  with  that  in  cases 
of  injuries  to  persons  not  employes.  Railway 
V.  Vandiver,  86  Ga.  470,  11  S.  B,  781.  The 
presumption  is,  of  course,  by  no  means  con- 
dusiye,  and  even  very  slight  evidence  on  the 
part  of  ^the  defendant  may  dispel  it  This 
being  the  law,  there  was  no  error  in  the 
charge. 

Again,  error  is  alleged  in  refusing  to  charge 
the  following  request,  and  in  holding  it  to  be 
a  charge  upon  the  facts:  "So,  if  you  find 
that  Bussey  neglected  to  send  forward  a 
flagman  on  the  occasion  In  question,  if  his 
duty  required  him  so  to  do,  and  that  he  took 
the  risk  of  being  on  the  track  with  his  hand 
car,  without  a  flagman  ahead  of  his  car  when 
run  into  by  the  train,  then  I  charge  you  that 
the  plaintiff  is  not  entitled  to  recover,  even 
if  you  find  that  the  company  was  also  neg- 
ligent, and  if  these  were  the  facts  you  should 
find  for  the  defendant."  This  exception  can- 
not be  sustained.  Throughout  his  charge  the 
circuit  judge  was  apparently  anxious  to  im- 
press upon  the  jury  the  fact  that,  if  the  de- 
ceased was  in  any  way  to  blame  for  the  in- 
jury resulting  to  himself,  the  plaintiff  cotdd 
not  recover.  That  if  he  neglected  his  duty  in 
falling  to  send  forward  a  flagman,  he  was 
blamable,  is  stated  in  a  number  of  instances. 
Thus,  at  folio  690,  he  uses  this  language:  '*To 
find  such  section  master  free  from  fault,  you 
should  find  from  the  evidence.  If  there  is  any 
such  evidence,  that  at  the  time  of  his  injury 
on  the  railway  curve  in  question,  if  there 
was  any  such  curve,  that  he  was  doing  every- 
thing that  his  employers  required  him  to  do 
for  his  protection,  and  had  sent  out  a  flag- 
man to  flag  approaching  trains,  if  his  duty 
required  him  to  oend  out  such  flagman.  If 
his  duty  required  him  to  send  out  such  flag- 
man, and  he  failed  to  do  so,  you  will  not  be 
authorized  to  find  Mr.  Bussey  free  from 
fault**  Again,  at  folio  698,  he  says:  "And 
If  you  find  that  such  rules  notified  him  that 
extra  trains  would  run  without  notice,  and 
that  he  should  not  run  around  curves  without 
a  fiagman  in  advance,  then  I  charge  you  that 
he  was  bound  to  obey  such  rule,  and  had  no 
right  to  substitute  any  other  rule  or  measure 
of  diligence,  but  must  obey  that  prescribed 
by  bis  employer,  unless  he  was  authorized  in 
ignoring  the  rules  with  the  knowledge  and 
acquiescence  of  the  company  or  those  in  au- 
thority to  promulgate  and  enforce  same." 
And,  again,  he  charged,  at  folio  610:  "The 
court  charges  you  that  If  you  find  from  the 
evidence  that  it  was  the  duty  of  the  employ^, 
Bussey,  to  send  forward  flagmen  to  flag  the 


curve  in  question,  as  against  the  approadilng 
trains,  and  that  such  flagging  was  required 
to  be  done  by  Bussey  as  an  act  of  precaution 
under  the  rules  and  regulations  of  the  com- 
pany, if  there  were  such  rules,  of  which  he 
had  notice,  if  he  did  have  notice,  and  that 
Bussey  failed  so  to  flag  on  the  occasion  in 
question,  and  as  a  result  thereon  was  killed 
by  an  approaching  train,  then  I  charge  you 
that  such  failure  to  obey  the  rules  would  be 
such  an  act  on  his  part  as  would  prevent  any 
recovery  in  this  case."  Clearly,  from  these 
quotations,  the  substance  of  the  r^ected 
charge  was  given  to  the  Jury,  and,  even  were 
the  circuit  judge  in  error  in  holding  it  a 
charge  upon  the  facts,  it  was  immaterial  and 
harmless. 

The  judge  instructed  the  jury  that  the  fail- 
ure of  the  defendant  to  give  the  signal  at 
Snead's  Crossing  could  not  be  considered  as 
negligence  per  se,  with  respect  to  the  de- 
ceased, but  that  it  might  be  considered  only 
as  an  item  of  evidence  tending  to  establish 
negligence.  The  defendant  alleges  that  this 
was  error.  An  examination  of  the  Georgia 
cases  will  show  that  they  sustahi  the  circuit 
judge.  In  the  case  of  Railway  v.  Golden,  93 
Ga.  610,  21  S.  E.  68,  we  find  this  language: 
"But  this  court,  so  far  as  I  know,  has  never 
held,  relative  to  a  person  that  distance  from 
a  crossing,  that  the  omission  to  give  the 
signal  required  by  law  is  negligence  per  se, 
as  was  charged  in  this  case  by  the  trial 
judge.  It  has  been  held  that  the  evidence  of 
noncompliance  with  the  statute  by  the  serv- 
ants of  the  railroad  company  is  admissible, 
and  the  jury  may  be  Instructed  by  the  judge 
that  they  may  consider  it  This,  I  think,  is 
as  far  as  the  court  has  gone  on  the  subject" 
In  the  very  strong  opinion  in  the  case  of 
Railway  v.  Gravitt  93  Ga.  369,  20  S.  E.  650, 
the  court  lays  down  the  same  rule.  The  pur- 
pose of  such  a  holding  is  clear.  The  neg- 
lect to  blow  the  whistle  at  the  crossing,  as 
defendant's  duty  required,  has  a  tendency  to 
show  a  negligent  or  reckless  disregard  of  du- 
ty. This  fact,  together  with  other  facts,  may 
form  a  chain  bringing  home  to  the  defendant 
the  negligent  act  complained  of,  and  for 
which  it  is  sought  to  be  held  responsible.  It 
may  be  very  important,  or  it  may  be  of  no 
value  at  all.  It  is  just  so  much  evidence 
as  the  jury  may  take  into  consideration  and 
give  such  weight  as  to  them  seems  proper. 

Finally,  we  consider  the  question  whether 
it  was  error  on  the  part  of  the  trial  judge  to 
refuse  a  new  trial.  It  is  well  settled  that 
for  error  of  fact  this  court  is  without  power 
to  review  the  circuit  court's  action.  There- 
fore, to  entitle  the  defendant  to  a  new  trial, 
error  of  law  must  be  shown.  The  first  al- 
leged error,  based  upon  a  number  of  subdivi- 
sions alleging  error,  is  that  the  verdict 
should  have  been  set  aside  because  It  was 
contrary  to  the  overwhelming  weight  of  the 
testimony.  Without  taking  up  the  subdivi- 
sions separately,  we  hold  that  the  grounds 
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aHeglng  error  because  of  a  lade  of  proof  of 
negligence  cannot  be  sastalned.  These  ques- 
tions were  properly  submitted  to  the  jury, 
and,  they  having  reached  a  verdict,  this  court 
will  not  Interfere  upon  the  ground  that  the 
findlAg  Is  against  the  weight  of  the  testimony. 
Ruddell  ▼.  Railway,  75  S.  0.  291,  55  S.  E. 
528;  Cain  t.  Railway,  74  S.  C.  89,  54  8.  B. 
244.  Likewise,  It  has  been  held  that  it  Is 
mot  error  of  law  for  a  Judge  In  overruling  a 
motion  for  a  new  trial  to  state  as  conclusions 
facts  not  sustained  by  the  testimony.  Cald- 
well V.  Railway,  73  S.  C.  443,  53  S.  B.  740. 
Therefore  these  grounds  must  be  overruled. 
Nor  can  we  see  that  the  circuit  judge  at- 
tempted to  lay  down  any  new  rule  as  regards 
master  and  servant  In  his  order.  His  inten- 
tion was  to  say  that  a  railroad  company 
could  not  lay  down  a  rule  and  in  contempla* 
tlon  of  such  rule  act  in  entire  disregard  of 
the  rights  of  the  employ^. 

The  eleventh  exception  raises  the  point 
that  under  the  Georgia  statute  and  the  deci- 
sions of  that  state  a  verdict  of  $15,000  was 
illegal  and  excessive,  in  that  it  was  more 
than  the  amount  that  could,  by  the  rules  es- 
tablished by  the<:ourt8  of  Georgia,  liave  been 
fixed  by  the  jury  as  the  value  of  the  life  of 
tiie  deceased.  According  to  these  rules,  the 
plaintiff  is  allowed  to  recover  for  the  full 
value  of  the  life  of  his  or  her  intestate. 
The  difficulty  Is  in  arriving  at  the  value  of 
the  life.  The  defendant  contends  that  the 
proper  and  only  method  is  to  use  the  mor- 
tality and  annuity  tables,  find  from  the  for- 
mer the  number  of  years  the  deceased  proba- 
bly would  have  lived,  find  from  the  latter 
the  amoimt  of  $1  for  that  time,  and  multiply 
that  amount  by  the  yearly  earnings  of  the  de- 
ceased. This  is  a  correct  statement  of  the 
general  rule  when  the  tables  are  used,  but 
the  jury  are  not  bound  to  use  the  tables  in 
estimating' the  value  of  a  life.  Railway  v. 
Clark,  117  Ga.  548,  44  8.  B.  1;  Railway  ▼. 
Burney,  98  Ga.  1,  26  S.  B.  732.  And  even 
when  the  tables  are  used  there  is  no  iron-clad 
law  holding  the  jury  down  to  them.  As  was 
said  by  Justice  Lumpkin,  in  what  he  thought 
would  be  a  proper  charge  for  the  trial  Judge 
as  set  out  in  the  case  of  Burney  v.  Railway, 
supra :  "In  estimating  the  probable  length  of 
a  given  man's  life,  as  compared  with  the 
average  duration  of  life  of  one  of  the  same 
age,  his  health,  occupation,  habits,  and  sur- 
roundings, just  as  they  are  disclosed  by  the 
evidence,  ought  to  be  considered,  and  proper 
weight  be  given  to  all  these  things  In  fixing 
the  expectancy  of  the  life,  diminishing  or  In- 
creasing the  figures  laid  down  In  the  tables 
according  to  the  facts  in  the  particular  case 
under  investigation.  *  *  *  If  In  any  case 
the  expectancy  of  the  person  under  consider- 
ation would,  under  the  evidence,  have  been 
properly  greater  or  less  than  that  of  the 
average  man,  the  amount  of  damages  to  be 
allowed  should  l>e  increased  or  diminished  ac- 
cordingly.    •     •     •     Feebleness  of  health. 


actual  sickness,  the  loss  of  employment,  vol- 
untarily abstaining  from  work,  dullness  in 
business,  reduction  in  wages,  the  increasing 
infirmities^  of  age,  the  corresponding  diminu- 
tion of  earning  capacity,  and  other  causes, 
may  contribute  to  a  greater  or  less  degree  to 
decreasing  the  gross  earnings  of  a  lifetime. 
All  should  be  taken  into  consideration.''  We 
take  it  for  granted  that  the  Jury  properly 
considered  all  of  these  matters,  and  reached 
their  verdict  only  after  careful  deliberation. 
The  circuit  Judge,  who  was  present  and 
heard  the  testimony,  by  his  refusal  to  grant 
a  new  trial,  expressed  his  approval  of  tha 
verdict  This  court  therefore  holds  that  It 
Is  correct 

Nor  can  we  sustain  the  exception  that  the 
new  trial  should  have  been,  granted  because 
the  verdict  was  contrary  to  the  charge  of 
the  court  The  Jury  were  instructed  that  in 
order  for  the  plaintiff  to  recover  she  must 
show  that  her  Intestate  was  free  from  fault, 
and  that,  If  both  he  and  the  defendant  were 
free  from  fault  there  could  be  no  recovery. 
As  was  said  above,  the  whole  question  of 
negligence  was  submitted  to  the  Jury,  and 
they,  having  found  a  verdict  for  the  plaintiff, 
thereby  made  it  known  that  they  found  the 
facts  such  as  would  sustain  a  verdict 
Therefore  this  court  cannot  set  it  aside. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


C78  S.  C.  381) 
WILSON  V.  VIRGINIA-CAROLINA  CHEM- 
ICAL CO. 

(Supreme  Court  of   South  Carolina.    Oct   15, 
1907.) 

1.  Masteb  and  Sebvant— Injubiss  to  Sebv- 
ANT\— Causb    of   Accident— Question    fob 

JUBT. 

In  an  action  for  the  death  of  an  employd, 
ran  over  and  icilled  while  standing  on  a  rail- 
road traclc  by  a  loaded  car  being  pushed  down  on 
hinij  evidence  as  to  whether  the  failure  to  give 
a  si^al  of  the  approach  of  the  car  was  the 
proximate  cause  of  the  accident  held  sufficient  to 
go  to  the  Jury. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  84,  Master  and  Servant,  §  1016.] 

2.  Same—Motion  fob  Nonsuit. 

Where  an  employd  was  killed  by  being 
struck  bv  a  loaded  car  pushed  down  against 
him  as  he  was  standing  on  a  railroad  track, 
whether  those  who  were  pushing  the  car  had  by 
their  negligence  brought  on  decedent  such  a  sud- 
den emergency  as  to  excuse  him  for  trying  to 
escape  on  the  less  safe  side  of  the  track  was  an 
issue  of  fact  which  could  not  be  decided  on  a 
motion  for  nonsuit. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Digi 
vol.  34,  Master  and  Servant  §§  1089-1132.] 

3.  Same— Fellow  Sebvants. 

PlaintifTs  intestate,  a  shoveler  employed  in 
defendant's  phosphate  mill,  was  killed  by  being 
struck  by  a  loaded  car  being  pushed  against  him. 
Decedent  and  the  men  who  were  pushing  the  car 
were  working  in  different  departments  of  the 
mill  under  different  foremen,  neither  of  whom, 
however,  had  power  to  hire  lal)orers,  provide 
machinery  or  tne  place  of  labor,  or  to  do  any 
duty  imposed  by  law  on  the  master.  Held^  that 
the  employ^  pushing  the  car  were  decedent's 
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fellow  servants,  for  whose  negligence  defendant 
was  not  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  §  486.] 

4.  Sake— Fellow  Servant  Law—^copb. 

The  change  in  the  fellow  servant  law  made 
by  the  Constitution  of  18d5  affects  only  the  em- 
ploy^ of  railroad  corporations. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  R.  O.  Purdy,  Judge. 

Action  by  Lizzie  Wilson,  as  administratrix 
of  the  estate  of  William  Wilson,  deceased, 
against  the  Virginia-Carolina  Chemical  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded  for 
new  trlaL 

Simeon  Hyde,  Mordecal  &  Gadsden,  and 
Rutledge  &  Hagood,  for  appellant  Jas.  L. 
Jervey  and  Jevrey  &  Cohen,  for  respondent 

WOODS,  J.  The  plaintiff,  as  administra- 
trix of  the  estate  of  William  Wilson,  recover- 
ed Judgment  against  the  defendant  for  $1,500, 
under  these  allegations  charging  the  intes- 
tate's death  to  have  been  caused  by  defend- 
ant's negligence :  *'That  on  or  about  the  14th 
day  of  March,  1906,  the  plaintiff's  intestate 
was  In  the  employ  of  the  defendant  company 
and  was  actively  engaged  in  his  duties,  which 
consisted  in  shoveling  up  scattered  phosphate 
rock  from  the  space  in  front  of  the  door  of 
a  certain  building  into  which  phosphate  rock 
was  being  discharged  from  cars,  through 
which  space  ran  a  railroad  traqk;  that 
while  so  engaged  and  intent  upon  his  work,  a 
railroad  car,  loaded  with  phosphate  rock, 
was  carelessly  and  negligently  pushed  along 
said  railway  track  by  the  agents  and  em- 
ployes of  the  said  defendant  company ;  that 
no  signal  was  made  nor  warning  giv^i  of  the 
movement  of  said  ear;  that  by  reason  of 
said  carelessness  and  negligence  of  the  de- 
fendant, as  aforesaid,  the  said  car  struck  the 
said  William  Wilson,  and  crushed  him  be- 
tween the  said  moving  car  and  said  build- 
ing, and  he  was  thereby  Injured,  so  that  he 
then  and  there  died."  A  motion  for  nonsuit 
was  made  on  these  grounds :  (1)  That  it  ap- 
peared from  the  testimony  that  the  injury  to 
the  plaintifiTs  intestate  was  caused  by  the  neg- 
ligence of  fellow  servants,  who  were  not  do- 
ing any  part  of  the  duty  of  the  master;  (2) 
that  the  injury  to  the  plaintiff's  intestate 
was  due  to  his  own  contributory  negligence 
a«  a  proximate  cause  thereof;  (3)  that  there 
was  no  evidence  of  the  negligence  of  the  de- 
fendant which  could  support  the  verdict  in 
the  case.  The  main  question  in  the  appeal 
was  whether  the  circuit  Judge  was  right  in 
refusing  the  motion  for  nonsuit 

The  evidence  verifies  the  complaint  as  to 
the  mechanical  means  by  which  Wilson  met 
his  death.  While  it  is  far  from  clear  that 
the  failure  to  give  a  signal  of  the  approach 
of  the  car  was  the  proximate  cause  of  the 
accident,  on  this  point  there  was  evidence  to 
go  to  the  jury.  It  is  true  Wilson  was  aware 
of  the  approach  of  the  car,  and  called  to  , 


White,  who  was  working  with  hfm,  to  get  out 
of  the  way,  and  he  oould  have  escaped  by 
getting  off  of  the  track,  as  White  did,  on  the 
safe  side  away  from  the  house,  against  which 
he  was  crushed;  yet  the  evidence  made  a 
question  of  fact  as  to  whether  the  car  was  so 
close  on  him  when  he  saw  it  that  even  a  man 
of  ordinary  coolness  and  discretion  would  not 
be  responsible  for  an  tmwise  choice  of  a 
means  of  escape.  Whether  those  who  were 
pushing  the  car  had  by  their  negligence 
brought  upon  Wilson  such  a  sudden  emergen- 
cy as  to  excuse  him  for  trying  to  e8cai)e  on 
the  less  safe  side  of  the  track  was  an  issue  of 
fact  not  to  be  decided  on  a  motion  for  non- 
suit 

There  is  not  the  least  doubt  however,  that 
the  men  who  were  pushing  the  car,  including 
Robinson,  who  was  the  foreman,  were  fellow 
servants  of  Wilson,  and  the  nonsuit  should 
have  been  granted  on  that  ground.  Charlie 
Sanders  was  the  miller  and  foreman  of  those 
working  in  and  immediately  at  the  mill,  and 
deceased  and  White  were  working  under  bis 
orders.  Sam  Robinson  was  foreman  of  the 
gang  pushing  the  car.  He  and  Sanders  were 
nothing  more  than  gang  forem&i ;  both  work- 
ing under  the  orders  of  Happolt  who  was 
the  boss  in  charge  of  all  the  laborers  referred 
to  in  the  testimony.  These  foremen  bad  no 
power  to  hire  laborers,  provide  machinery  or 
the  place  of  labor,  or  to  do  any  duty  imposed 
by  law  on  the  master.  They  were  therefore 
fellow  servants  of  the  deceased,  and  the  mas- 
ter is  not  responsible  for  their  negligence. 
Shirley  v.  Abbeville  Co.,  76  S.  C.  452,  67  S.  E. 
178,  and  authorities  cited;  Tucker  v.  Buffa- 
lo Mills,  76  S.  C.  539,  57  S.  E.  626;  Riggers 
V.  Catawba  Co.,  72  S.  C.  264,  61  S.  B,  882; 
Bryant  v.  Mfg.  Co.,  75  S.  C.  487,  66  S.  E.  9. 

Even  if  it  be  considered  that  the  deceased 
and  those  who  were  pushing  the  car  were 
servants  employed  in  different  departments 
of  the  same  general  business,  this  would  not 
avail  the  plaintiff.  Gunter  v.  Mfg.  Co.,  15 
S.  O.  455.  The  change  in  the  law  on  this 
subject,  made  by  the  Constitution  of  1895, 
affects  only  the  employ^  of  railroad  corpora- 
tions. 

The  nonsuit  should  have  been  granted. 

The  record  does  not  indicate  the  action  was 
commenced  after  the  adoption  of  rule  27  of 
this  court  and  therefore  the  cause  must  be 
remanded  for  a  new  trial. 

"  (78  S.  C.  43S) 

McMillan  et  ai.  v.  insurance  CO.  OF 

NORTH  AMERICA* 

SAME  V.   INSURANCE   CO.   OF   NORTH 
AMERICA  et  al. 

(Supreme   Court  of  South  Carolina.    Oct  11. 
1907.) 

1.  INSUBANCE  —  Fire  —  AonoN  oh  Polict  — 
Question  for  Jubt. 

In  an  action  on  an  insurance  policy,  Md, 
under  the  evidence,  a  question  for  the  jnrj 
whether  a  cashbook  was  delivered  to  the  ad- 

*For  opinion  on  rehearing.  Bee  68  S.  B.  1186. 
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jDBter,  as  required  by  the  policy,  or  was  de- 
stroyed by  fire. 

2.   APPKAl>-HABMIiE8S     EbBOR— INBTBUOTIOHS. 

Where,  in  an  action  on  a  fire  policy,  there 
was  an  issue  whether  a  cashbook  had  been 
delivered  to  the  insurer,  as  required  by  the 
policy,  an.  instruction  that,  if  the  books  were 
kept  and  securely  locked  in  an  iron  safe,  it  is 
presumed  that  having  once  been  in  the  safe, 
they  continued  there,  unless  it  be  shown  they 
were  takep  out,  was  not  prejudicial  to  the  in- 
surer, since  manifestly  a  book  would  remain  In  a 
safe  securely  locked  until  removed. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  "Dig. 
▼bl.  3,  Appeal  and  Error,  $  4219.] 
8.  INSUBANCE—FIBB— Keeping    Books— Sub- 
stantial Compliance. 

Where  a  mercantile  fire  policy  requires  in- 
sured to  keep  books,  etc.,  to  present  a  complete 
record  of  the  business  transacted,  and  to  keep 
the  books  locked  in  a  fire-proof  safe  at  night, 
a  substantial  compliance  reasonably  meeting  the 
end  in  view  is  sufficient 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  |  853.] 

4.  Sahb— Action  on  Policy— Instbuctions. 

In  an  action  on  a  fire  policy  requiring  in- 
sured to  keep  books,  showing  the  state  of  their 
business,  an  instruction  that  a  substantial  com- 

Eliance  with  the  clause  was  required,  and  that  if 
y  accident  books  should  be  lost  without  in- 
sured's design,  if  there  still  remained  means  of 
fully  ascertaining  the  value  of  the  stock,  so 
that  the  insurer  has  suffered  no  disadvantage, 
the  loss  would  not  vitiate  the  policy,  was  not 
objectionable  as  meaning  that  a  failure  to  com- 
ply substantially  with  the  clause  would  not  de- 
feat the  policy  if  the  loss  resulted,  not  from  de- 
sign, but  accident. 

6.  Same— Question  fob  Jubt. 

Under  the  evidence  in  an  action  on  a  fire 
policv,  held  a  question  for  the  Jury  whether  in- 
sured substantially  complied  with  a  clause  re- 
quiring thera  to  keep  books  to  show  the  state  of 
tiieir  business. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {  1737.J 

e.  Evidence— Book   Entbies— Pabol   TEsn- 

MONT. 

Where  a  mercantile  fire  policy  sued  on  re- 
quired insured  to  keep  books  showing  the  state 
of  their  business,  one  of  the  cashbooks  being 
lost,  it  is  no  fatal  objection  to  proving  insured's 
cash  sales  by  other  book  entries  that  some  parol 
testimony  is  necessary  to  make  the  showing  com- 
plete. 

7.  lNsuBANCB—FiB»— Waiver  of  Nonwaiver 
Provisions. 

A  nonwaiver  agreement  respecting  a  fire 
policy  may  be  waived. 

8.  Same— Waiver  op  Forfeiturb  Provibions. 

An  insurer  waives  a  forfeiture  provision, 
if  with  knowledge  of  the  facts  constituting  for- 
feiture the  policy  is  delivered  as  a  valid  con- 
tract. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  S  1028.] 

9.  Same. 

A  forfeiture  under  a  fire  policy  is  waived, 
if,  knowing  the  facts  showing  right  to  forfei- 
ture, the  insurer  requires  insured  to  do  some 
act  or  incur  expense  inconsistent  with  the  posi- 
tion that  the  contract  has  become  inoperative. 

10.  Same— Question  for  Jury. 

In  an  action  on  a  fire  policy,  heldy  under  the 
evidence,  a  question  for  the  jury  whether  in- 
rared  had  waived  a  nonwaiver  agreement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Digi 
vol.  28,  Insurance,  §  1743.] 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County;  J.  C  Klugb,  Judge. 


Actions  by  M.  L.  McMillan  and  another, 
partners  as  M.  L.  McMillan  &  Son,  against 
the  Insurance  Company  of  North  America, 
and  against  the  Insurance  Company  of  North 
America  and  the  Fire  Association  of  Phila- 
delphia, doing  business  as  Philadelphia  Un- 
derwriters. From  judgments  for  plalntUEs, 
defendants  appeaL    Affirmed. 

King,  Spalding  ft  Little  and  W.  F.  Stack- 
house,  for  appellants.  M.  C.  Woods  and  Hen- 
ry MuUins,  for  respondents. 

JONES,  J.  The  plaintlfts,  in  the  first- 
named  case,  recovered  Judgment  against  de- 
fendant for  $1,745.29  on  a  policy  of  insur- 
ance issued  February  9,  1903,  on  a  stock  of 
general  merchandise,  furniture,  and  fixtures 
at  Mnllins,  S.  C,  which  was  destroyed  by 
fire  December  27,  1908,  and  in  the  second- 
named  case  recovered  judgment  against  de- 
fendants for  $1,784  on  a  policy  of  fire  in- 
surance issued  September  4,  1903,  on  the 
same  stock  of  general  merchandise  at  Mul- 
lins,  S.  C,  destroyed  by  fire  as  stated.  These 
cases  were  heard  together  in  this  court,  as 
they  involved  substantially  the  same  facts 
and  are  controlled  by  the  same  principles 
of  law. 

The  main  controversy  on  the  trial  and  on 
this  appeal  relates  to  the  guestion  whether 
the  i)olicies  were  forfeited  by  failure  to  com- 
ply with  the  "iron-safe  clause."  This  clause 
provides  that  the  assured  shall  take  a  com- 
plete itemized  Inventory  of  the  stock  once 
ft  year,  keep  a  set  of  books  which  shall 
clearly  and  fully  present  a  complete  record 
of  the  business  transacted,  including  all  pur- 
chases, sales,  shipments,  both  for  cash  and 
credit,  from  date  of  inventory  and  during 
the  continuance  of  this  policy,  and  will  keep 
such  books  and  inventory  securely  locked  in 
a  fire-proof  safe  at  night,  and  at  all  times 
when  the  building  mentioned  in  the  i)oIicy  Is 
not  actually  open  for  business,  or,  falling  in 
this,  the  assured  will  keep  such  books  and 
Inventory  In  some  place  not  exposed  to  a  fire 
which  would  destroy  the  aforesaid  building; 
further  providing  that  a  failure  to  provide 
such  set  of  books  and  inventory  for  the  in- 
spection of  the  company  shall  render  the 
policy  null  and  void  and  constitute  a  perpet- 
ual bar  to  recovery  thereon.  The  assured 
kept  an  Iron  safe  in  their  storeroom,  and 
kept  a  set  of  books  consisting  of  an  Inven- 
tory book  showing  inventory  taken  January 
5,  1903,  an  invoice  book,  a  Journal,  cashbook, 
and  ledger.  Account  of  cash  sales  from  Jan- 
uary 5,  1903,  to  August  17,  1903,  was  kept 
In  one  book.  This  book  being  filled,  they 
entered  cash  sales  In  the  journal  from  Au- 
gust 17th  to  September  9th,  and  thereafter  to 
the  time  of  the  fire  in  a  separate  cashbook.  The 
defendant  concedes  that  all  the  books  were 
delivered  to  it  after  the  fire,  except  the  book 
showing  cash  sales  from  January  5th  to  Au- 
gust 17th.  The  failure  to  deliver  this  book 
Is  the  point  relied  on  as  in  violation  of  the 
iron-safe  clause.    The  plaintiff  Joseph  A.  Mc- 


1022 


68  SOUTHEASTEEN  REPOBTfilB. 


(&a 


Mlllan,  managing  partner,  and  the  clerk, 
John  McMillan,  teeUfled  that  the  last  time 
they  saw  this  book  it  was  in  the  safe  where 
It  was  usually  kept  Joseph  McMillan  tes- 
tified that  after  the  fire  the  books  were  taken 
from  the  safe  and  deposited  in  the  Bank  of 
Mullins,  and  were  delivered  to  the  adjuster 
of  defendant  on  December  81,  1903 ;  that  un- 
til the  adjuster  called  his  attention  to  the 
absence  of  entry  of  cash  sales  from  January 
5th  to  August  17th  he  thought  he  had  deliv- 
ered all  the  books  to  the  adjuster.  A.  L. 
De  Bossett,  the  adjuster,  testified  that  no 
such  cashbook  was  ever  delivered  to  him; 
that  Jos.  A.  McMillan  told  him  that  it  was 
destroyed  in  the  fire,  and  gave  him  an  affida- 
vit to  that  effect  on  February  20,  1903,  which 
was  introduced  in  evidence.  Thus  an  issue 
was  raised  for  the  Jury  as  to  whether  such 
cashbook  was  ever  in  the  hands  of  the  ad- 
juster. On  this  point,  the  court  charged,  in 
effect,  that,  if  plaintiff  did  have  a  complete 
set  of  books  and  turned  them  over  to  the  ad- 
juster, that  was  a  compliance  with  the  pol- 
icy. It  is  contended  that  there  was  error  in 
this  charge,  as  there  was  no  evidence  on  such 
issue.  The  charge  was  correct  as  a  matter 
of  course,  and  as  there  was  come  evidence 
tending  to  show  that  the  book  was  not  in 
use  at  the  time  of  the  fire,  and  was  last  seen 
in  the  safe  where  it  was  usually  kept  by 
those  in  charge  of  it,  and  that  the  books  in 
the  safe  after  the  fire  were  delivered  to  the 
adjuster,  it  was  for  the  Jury  to  say  whether 
the  book  was  delivered  to  the  adjuster,  or 
was  destroyed  in  the  fire. 

In  this  connection,  it  is  relevant  to  notice 
the  exception  which  complains  that  the  court 
erred  in  charging:  "If  you  find  from  the 
evidence  that  the  books  were  actually  kept 
and  securely  locked  in  an  iron  safe,  then  the 
law  raises  the  presumption  that  having  once 
been  in  the  safe  they  continued  there,  unless 
it  be  shown  that  they  were  taken  out,  on 
the  general  rule  that,  where  any  state  of 
facts  is  shown  to  be  in  existence,  the  law 
presumes  that  that  state  of  facts  continues 
until  it  is  shown  that  it  has  been  changed." 
As  is  manifest  that  an  Inanimate  object  like 
a  book  would  remain  in  an  iron  safe  where 
It  was  securely  locked  until  removed  by  some 
agency,  we  fail  to  see  how  the  charge  could 
be  prejudicial  to  appellant  Under  this  charge, 
if  the  Jury  should  accept  the  adjuster's  state- 
ment that  the  cashbook  In  question  was  not 
delivered  to  him  by  McMillan,  and  should  ac^ 
cept  McMillan's  statement  that  he  delivered 
to  the  adjuster  all  the  books  found  in  the 
safe  after  the  fire,  nothing  in  the  safe  hav- 
ing been  destroyed  by  the  fire,  then  the  in- 
evitable inference  would  be  that  the  book 
was  not  in  the  safe  at  the  time  of  the  fire. 
But,  on  the  other  hand,  if  the  Jury  should  ac- 
cept the  statement  of  the  McMillans  that  the 
book  was  last  seen  by  them  In  the  safe  be- 
fore the  fire,  and  there  is  nothing  in  the  cir- 
cumstanr'es  to  indicate  removal  by  accident 
or  design  before  the  fire,  then  the  necessary 


inference  would  be  that  the  book  was  in  the 
safe  at  the  time  of  the  fire,  and  if  nothing 
in  the  safe  was  destroyed  by  the  fire,  and  if 
McMillan  delivered  to  the  adjuster  all  the 
books  in  the  safe  after  the  fire,  the  inference 
would  be  that  the  cashbook  was  delivered 
to  the  adjuster.  The  statement  of  JoseiA 
McMillan  to  the  adjuster,  during  the  negotia- 
tions for  a  settlement,  that  the  book  was  de- 
stroyed in  the  fire,  and  his  affidavit  to  that 
effect  on  February  20th,  drawn  by  the  ad- 
juster, may  have  been  regarded  by  the  Jury 
as  the  mere  expression  of  McMillan's  opin- 
ion or  belief  that  such  was  the  only  way  be 
could  account  for  the  absence  of  the  book  if 
he  did  not  deliver  it  to  the  adjuster,  for,  at 
folio  227  of  the  brief  on  the  trial  of  the  sec- 
ond-named case  above,  the  adjuster  testified 
that  McMillan  said  "he  presumed  the  book 
got  burned."  But  if  the  statement  of  Mc- 
Millan to  the  adjuster  was  meant  to  convey 
the  idea  that  he  actually  knew  that  the  book 
was  destroyed  in  the  fire  while  out  of  the 
safe,  still  it  was  for  the  Jury  to  decide  be- 
tween the  truth  of  that  statement  and  his 
positive  testimony  on  the  stand  that  he  last 
saw  the  book  in  the  safe. 

In  the  first-named  case,  the  court,  in  part. 
Instructed  the  Jury:  "If  you  find  that  they 
substantially  complied  with  that  provision, 
so  that  the  defendant  has  not  been  either  de- 
frauded or  put  to  any  disadvantage  in  its  ef- 
forts to  ascertain  the  truth  in  reference  to 
the  character  and  condition  of  the  property 
at  the  time  of  the  fire,  and  should  find  that 
the  plaintiffs,  acting  in  good  faith«  even 
though  there  might  accidentally  by  some  pos- 
sibility have  been  a  defect,  and  some  book  or 
paper  was  missing,  not  by  plaintiff's  design, 
but  as  the  result  of  accident,  and  yet  that 
the  plaintiffs  furnished  to  the  defendant  all 
the  evidence,  from  information,  that  sach  a 
part  of  their  set  of  books  would  have  fui^ 
nished,  so  that  the  defendant  was  not  put 
at  any  disadvantage,  and  that  tho  loss  of  the 
book  or  paper  was  not  through  the  fault  of 
the  plaintiffs,  then  that  would  amount  to  a 
substantial  compliance  with  that  clause  of 
the  policy."  And  in  the  second-named  case 
the  Jury  were  instructed:  "A  substaDtiaf 
compliance  with  that  (iron-safe  clause)  is  re- 
quired, and  if  by  chance,  by  accident,  there 
should  apparently  be  a  failure  to  comply  with 
that  provision,  if  by  accident  some  book,  or 
some  of  the  books,  should  be  lost  without  any 
design  on  the  part  of  the  parties  insured,  if 
there  still  remains  the  means  to  ascertain  ac- 
curately and  fully  the  value  of  the  stock,  bo 
that  the  insurance  company  has  suffered  no 
disadvantage  by  reason  of  the  loss,  that  loss 
would  not  amount  to  a  vitiation  of  the  pol- 
icy." 

These  and  other  extracts  from  the  charge 
on  this  subject  are  made  the  basis  of  several 
exceptions,  but  a  consideration  of  the  fore- 
going will  involve  all  that  is  material  on  this 
branch  of  the  charge.  The  object  of  the  iron- 
safe  clause  is  to  secure  the  means  of  showing 
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with  reasonable  ease  and  certainty  the  extent 
of  the  loss  by  fire  destroying  the  stock  of 
merchandise^  and  it  serves  to  protect  the  in- 
surance company  against  an  ignorant  or 
fraudulent  overestimate  of  the  loss  by  the  as- 
sured. The  law,  however,  does  not  require  a 
strict  literal  compliance  with  this  clause  by 
the  assured,  but  is  satisfied  by  a  substantial 
compliance  which  reasonably  meets  the  end 
in  view.  Liverpool,  etc.,  Ins.  Co.  v.  Kearney, 
180  U.  S.  132,  21  Sup.  Ct  827,  45  L.  Ed.  460; 
Western  Assurance  Co.  v.  Redding,  68  Fed. 
708,  15  C.  C.  A.  619 ;  Western  Assurance  Co. 
V.  McGlathery,  115  Ala.  213.  22  South.  104,  67 
Am.  St  Rep.  26;  North  British  &  Mercan- 
tile Ins.  Co.  V.  ETdmundson,  104  Va.  486,  52 
S.  B.  350.  In  19  Cyc.  167,  cases  are  cited  to 
support  the  text  that,  "if  the  insured  has 
complied  with  the  requirements  by  taking  an 
inventory  and  keeping  books,  the  fact  that 
some  of  such  books  were  destroyed  will  not 
invalidate  the  policy,  where  the  missing  in- 
formation is  supplied  by  other  satisfactory 
means.*'  We  do  not  construe  the  charge  un- 
der consideration  to  mean,  as  contended  by 
appellant,  that  a  failure  to  comply  substan- 
tially with  this  clause  would  not  defeat  the 
polioy  if  the  loss  was  the  result,  not  of  de- 
sign, but  of  accident.  We  think  it  clear  that 
a  failure  to  substantially  comply  with  the 
iron-safe  clause  would  defeat  the  policy,  in 
the  absence  of  a  waiver,  whether  the  result 
of  design  or  negligence.  The  court  was  en- 
deavoring to  convey  to  the  jury  his  view  of 
what  would  constitute  substantial  compli- 
ance, and  the  charge  must  be  construed  with 
reference  to  the  testimony  touching  compli- 
ance. It  was  not  denied  that  plaintifiP  fully 
compiled  with  all  the  requirements  of  the 
clause  in  question,  except  as  to  one  disputed 
particular,  whether  there  was  a  failure  to 
produce  the  book  showing  cash  sales  for  a 
part  of  the  time  covered  by  the  policy.  The 
charge,  therefore,  had  reference  to  this  alleg- 
ed deficiency  alone.  The  vital  question  was 
whether  there  could  be  a  substantial  compli- 
ance in  the  absence  of  the  missing  cashbook. 
The  import  of  the  charge  thus  considered  was 
that  if  the  loss  of  this  cashbook,  or  the  fail- 
ure to  produce  it,  was  accidental,  and  not  the 
result  of  design  or  fault,  and  there  still  re- 
mained the  means  to  ascertain  accurately  and 
fully  the  value  of  the  stock,  so  that  the  in- 
surance company  would  suiter  no  disadvan- 
tage by  reason  of  the  loss,  there  would  be  a 
substantial  compliance.  As  the  policy  does 
not  require  any  particular  set  of  books  or 
any  particular  method  of  bookkeeping,  that 
which  would  enable  one  of  average  skill  and 
Intelligence  in  such  matters  to  make  a  rea- 
sonably accurate  estimate  of  the  extent  of 
the  loss  would  answer  every  purpose  of  the 
stipulation.  The  policy  further  permits  books 
to  be  kept  out  of  the  safe  in  some  place  not 
exposed  to  a  fire  which  would  destroy  the 
bxLildhig  in  which  the  business  was  being  con- 
ducted.    From  this  it  must  result  that  if 


the  books  and  inventory  kept  in  the  safe, 
together  with  books  kept  elsewhere,  would 
furnish  to  a  person  with  average  intelligence 
the  data  for  a  fair  estimate  of  the  loss,  the 
terms  of  the  policy  would  be  substantially 
met,  even  though  some  particular  book  of 
the  set  kept  in  the  safe  should  be  missing. 
To  this  extent  there  is  no  reasonable  ground 
to  doubt  the  general  correctness  and  applica- 
bility of  the  charge.  In  this  case  the  insur- 
ed supplied  the  information  contained  in  the 
missing  book  by  reference  to  the  expense  ac- 
count, as  shown  by  the  books  remaining  In 
the  safe,  and  the  cash  deposit  account  of 
plahitiflPs  as  shown  by  the  books  kept  p^  the 
Bank  of  MuUlns,  with  testimony  that  it  was 
plaintlflPs'  custom  to  make  deposit  in  the  bank 
of  the  daily  cash  sales,  less  such  items  for 
expenses  as  were  paid  out  during  the  day. 
By  this  method  the  cash  sales  from  January 
5th  to  August  17th  were  shown  to  be  $1,- 
609.16. 

Was  it  proper  to  submit  to  the  jury  under 
the  instructions  to  determine  whether  there 
was  a  substantial  compliance  with  the  policy? 
We  think  so.  Under  a  strict  and  literal  con- 
struction, this  would  not  be  a  compliance,  as 
the  book  of  the  Bank  of  Mullins  was  not  a 
book  kept  by  the  assured  in  their  business  as 
merchants;  but,  under  a  liberal  construction 
with  a  view  to  substantial  Justice  between 
the  parties  to  this  contract  of  indenmity,  the 
plaintlifs'  cash  deposit  account  kept  b^  the 
Bank  of  Mullins  for  the  mutual  benefit  of  the 
bank  and  its  depositors  afforded,  in  connec- 
tion with  the  expense  account  shown  by 
plaintiffs'  books  and  custom  of  plaintiffs  mak- 
ing their  deposits,  a  reasonably  accurate  and 
satisfactory  means  of  showing  cash  sales  by 
book  entries.  Insurance  Co.  v.  Heflin  (Ky.) 
60  S.  W.  393.  The  Jury,  under  the  charge, 
must  have  been  satisfied  of  the  accuracy  of 
this  method,  and  that  defendant  suffered  no 
disadvantage  thereby.  The  fact  that  some 
parol  testimony  was  necessary  to  make  the 
showing  by  book  entries  complete  is  not  a 
fatal  objection,  as  under  any  ordinary  system 
of  bookkeeping  some  reliance  must  be  placed 
upon  parol  testimony  in  explanation  to  show 
stock  on  hand  at  any  particular  time,  for  in 
every  case  such  factors  as  appreciation  or  de- 
preciation of  invoice  price  of  stock,  the  rate 
of  profit  on  cash  and  credit  sales,  the  honesty 
and  accuracy  of  the  bookkeeper,  must  be  tak- 
en Into  account. 

The  defendant's  adjuster  arrived  at  Mul- 
lins on  December  30  or  31,  1903,  after  infor- 
mation as  to  the  fire,  and  on  December  31, 
1903,  the  parties  entered  into  what  is  known 
as  the  nonwaiver  agreement,  which  stipu- 
lates: ''That  any  action,  inquiry,  investiga- 
tion, or  examination  undertaken  by  the  said 
parties  of  the  second  part  in  investigating, 
developing,  or  determining  the  cause,  origin, 
or  spread  of  the  fire,  occasioning  the  damage, 
if  any,  suffered  by  said  loss  claimant,  or  in 
investigating  or  ascertaining  the  amount,  na- 
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ture  or  extent  of  the  said  loss  and  damage, 
if  any,  to  the  property  of  tlie  parties  of  tlie 
first  part,  cansed  by  fire  alleged  to  have  oc- 
curred on  the  27th  day  of  December,  1903, 
to  property  situated  in  Mullins,  county  of 
Marion,  state  of  South  Carolina,  shall  not  in 
any  manner  or  to  any  extent  whatsoeyer  ad- 
mit the  liability  of  the  parties  of  the  second 
part  for  said  loss,  or  waive,  avoid,  or  invali- 
date any  of  the  conditions,  exceptions,  or 
forfeitures  of  the  policies  of  the  parties  of 
the  second  part,  held  by  the  parties  of  the 
first  part,  and  shall  not  waives  avoid,  or 
invalidate  any  rights,  known  or  unknown,  or 
any  privilege  or  exemption  from  liability  by 
either  of  the  parties  to  this  agreement  The 
purpose  of  this  agreement  is  to  preserve  with- 
out estoppel,  waiver,  or  forfeiture,  the  rights 
of  all  parties  hereto,  and  provide  for  and  per- 
mit an  impartial  and  full  investigation  of  the 
alleged  fire,  and  the  Just  determination  of  the 
amount  of  loss  or  damage,  if  any,  without  re- 
gard to  or  admission  of  any  liability  of  the 
parties  of  the  second  part" 

With  respect  to  this  agreement,  the  court, 
at  request  of  appellant,  charged :  **A  written 
paper  styled  nonwaiver  agreement  has  been 
introduced  in  evidence.  If  you  find  in  this 
cause  that  the  plaintiff  and  the  defendant 
company,  through  its  adjuster,  before  any- 
thing was  done  towards  adjusting  the  loss 
here  sued  on,  entered  into  the  nonwaiver 
agreement  above  mentioned,  then  I  charge 
you  that  the  legal  effect  of  such  nonwaiver 
agreement  is  such  that  nothing  done  after  its 
signature  in  or  about  the  investigating  of 
said  loss  or  ascertaining  the  amount  of  the 
stock  or  of  the  loss  would  operate  as  a  waiv- 
er of  any  of  the  rights  of  either  party,  either 
plaintiff  or  defendant,  or  as  a  waiver  of  any 
of  the  terms  of  the  policy  sued,  or  as  any 
waiver  of  any  forfeiture  or  violation  of  its 
terms,  if  you  find  that  any  such  forfeiture 
or  violation  had  taken  place."  In  connection 
with  this  charge,  the  court  instructed  the 
Jury  that  a  nonwaiver  agreement  may  itself 
be  waived  by  express  agreement  or  by  acts 
or  conduct 

The  appellant  excepts  to  this  last  instruc- 
tion as  a  mere  abstract  proposition,  inappli- 
cable and  prejudicial,  as  there  was  no  testi- 
mony tending  to  show  such  waiver.  It  Is 
not,  and  cannot  be,  disputed  that  the  non- 
waiver agreement  could  be  waived,  as  it 
would  be  unreasonable  to  give  more  potency 
and  sanctity  to  such  an  incidental  agreement 
than  to  the  principal  agreement  The  policy 
itself  contains  nonwaiver  agreements.  In 
one  place  it  is  stipulated  that  the  company 
"shall  not  be  held  to  have  waived  any  pro- 
vision or  condition  of  the  policy,  or  any  for- 
feiture thereof  by  any  agreement,  act  or  pro- 
ceeding on  its  part  relating  to  the  appraisal 
or  any  examination  herein  provided  for,"  and 
In  another  place  that  "no  officer,  agent,  or 
other  representative  of  the  company  shall 
have  iwwer  to  waive  any  provision  or  condi- 
tion of  the  policy  except  such  as  by  the  terms 


of  the  policy  may  be  the  subject  of  agree- 
ment indorsed  hereon  or  added  hereto,  and  to 
such  provisions  and  conditions  no  ofllcer, 
agent  or  representative  shall  have  such  pow- 
er or  be  deemed  or  lield  to  have  waived  such 
provisions  or  conditions  unless  waiver,  if  any 
shall  be  written  upon  or  attached  hereto,  nor 
shall  any  privilege  or  permission  affecting 
the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or 
attached." 

Notwithstanding  such  provisions  in  the 
policy,  the  law  is  well  settled  in  tills  state 
that  an  insurance  company  waives  the  forfei- 
ture if,  with  knowledge  of  the  facts  consti- 
tuting forfeiture,  the  policy  is  delivered  as  a 
valid  contract  Pelzer  Mfg.  Go.  v.  Sun  Fire 
Office  Co.,  36  S.  C.  273,  15  S.  E.  562 ;  Gandy 
y.  Insurance  Ck>.,  52  S.  G.  228,  29  S.  E.  655 ; 
Madden  &  Co.  v.  Insurance  Co.,  70  S.  G.  303. 
49  S.  E.  855 ;  Doyle  v.  Hill,  75  S.  a  263,  66 
S.  E.  446;  Fludd  v.  Assurance  Society,  75 
S.  G.  320,  55  S.  E.  762.  It  is  also  well  seUled 
that  a  forfeiture  is  waived  if,  with  knowl- 
edge of  the  facts  showing  forfeiture,  the  in- 
surance company  requires  the  hisured  to  do 
some  act  or  incur  some  trouble  or  expense  in- 
consistent with  the  position  that  the  con- 
tract had  become  inoperative  by  breach  of  a 
condition.  fKingman  y.  Insurance  Co.,  54  S. 
G.  603,  32  S.  E.  762.  The  same  rule  applies 
with  reference  to  alleged  forfeiture  under 
contract  with  a  telegraph  company.  Hays  v. 
Tel.  Co.,  70  S.  G.  16,  48  S.  E.  608,  67  L.  R.  A. 
481,  106  Am.  St  Rep.  731.  Applying  the 
same  test  to  the  nonwaiver  agreement,  we 
think  there  was  evidence  which  made  it  prop- 
er to  submit  the  whole  question  of  waiver  to 
the  Jury.  There  was  evidence  that  the  books 
were  examined  by  the  adjuster,  and  the  ab- 
sence of  cash  entries  from  January  5th  to  Au- 
gust 17th  was  discovered,  soon  after  the  deliv- 
ery of  the  books  on  December  31st  McMil- 
lan testified  that  the  adjuster  made  no  claim 
that  such  deficiency  worked  a  forfeiture,  but; 
on  the  contrary,  the  evidence  shows  that  the 
adjuster,  notwithstanding  this  knowledge, 
proceeded  with  the  attempted  adjustment  by 
requiring  the  plaintiffs  to  procure  certified 
invoices.  The  adjuster  returned  to  Mullins 
on  February  20th  after  notice  from  plain- 
tiffs that  they  had  procured  the  Invoices,  and, 
with  full  knowledge  that  the  books  failed  to 
show  said  cash  sales,  he  procured  from  a 
plaintiff  Jos.  A.  McMillan  an  affidavit  in 
which  the  sales  for  the  period  named  were 
estimated  at  $1,640.  McMillan  testified  that 
when  he  signed  that  paper  he  was  trying  to 
come  to  a  settlement  of  the  amount  of  the 
loss  by  the  fire,  that  the  adjuster  told  him 
he  could  not  make  proof  of  loss  without  hair- 
ing some  agreement  about  it,  and  requested 
him  to  make  an  estimate  of  the  cash  sales. 
Plaintiff  further  testified  that  when  the  ad- 
juster left  on  February  20th,  he  promised  to 
return  the  following  Wednesday,  but  did  not 
do  so.  This  was  certainly  some  evidence  of 
conduct  on  the  part  of  the  company  inoDn* 
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slstest  with  the  idea  that  the  absence  of  the 
casbbook  would  be  regarded  as  a  forfeiture 
of  the  policy. 

The  foregoing  conclusions  render  It  necee- 
Bary  to  overrule  the  exceptions  In  each  case. 

The  Judgment  of  the  circuit  court  in  each 
of  the  abOTO-named  cases  is  affirmed. 

WOODS,  J.  I  dissent  on  the  ground  that 
there  was  no  eyidence  of  waiver  of  the  non- 
waiver agreement.  All  the  acts  relied  on  to 
constitute  waiver  of  this  contract  were  done 
after  the  execution  of  the  contract  In  inves^ 
tigating  the  nature  and  extent  of  the  loss, 
and  were  expressly  covered  by  the  nonwaiver 
agreement 

(62  W.  Va,  1B4) 

STATE  V.  JOHNSON. 
(Supreme  Court  of  Appeals  of  West  Virginia.) 

Dissenting  opinion. 

For  former  opinion,  see  67  S.  E.  371. 

POFFENBARGER,  J.  (dissenting).  Believ- 
ing the  parties  to  ^e  contract  of  sale,  in  the 
first  instance,  wer^  Stone  and  Johnson,  and 
that  there  was  a  subsequent  sale  by  Johnson 
to  Midlciff  and  Adkins,  and  not  merely  one  sale 
by  Stone  to  Johnson,  Midkiff,  and  Adkins,  I 
am  constrained  to  dissent  from  the  opinion 
and  decision  in  this  case.  The  whisky  was 
Stone's.  He  consigned  and  shipped  it  to 
Johnson.  Whether  he  knew  Johnson  is  Im- 
material. He  luiew  of  him.  In  some  way  he 
had  ascertained  that  there  was  such  a  man, 
and  he  offered  to  sell  him  the  whislcy  for  $2. 
He  made  no  offer  to  either  Mldklff  or  Adkins. 
Nobody  but  Stone  could  have  changed  his 
offer  of  sale  to  Johnson,  so  as  to  make  it 
an  offer  of  sale  to  Johnson,  Midkiff,  and  Ad- 
kins. The  offer  was  accepted  without  any 
modification,  and  the  whislcy  delivered  in 
execution  of  the  contract  of  sale.  Legally 
viewed,  as  it  must  be,  this  effectuated  a  sale 
from  Stone  to  Johnson,  notwithstanding  the 
participation  of  Midkiff  and  Adkins  in  the 
transaction.  These  two  strangers  obtained 
part  of  the  whisky,  and,  in  legal  contempla* 
tion,  they  obtained  it  from  Johnson,  and  not 
from  Stone.  The  legal  test  as  to  what  con- 
stitutes a  sale  governs.  State  v.  Flanagan, 
38  W.  Va.  53,  17  S.  B.  792,  22  L.  R.  A.  430, 
45  Am.  St  Rep.  836;  Morganstem  v.  Com- 
monwealth, 27  Grat  (Va.)  1018.  The  distinc- 
tion between  the  legal  and  practical  test  in 
construing  statutes,  and  especially  revenue 
statutes,  must  be  observed.  Harvey  Goal  & 
Coke  Co.  V.  Dillon,  59  W.  Va.  605,  53  S.  B. 
928,  6  L.  R.  A.  (N.  S.)  628 ;  State  v.  Graybeal 
(W.  Va.)  55  S.  E.  398.  No  doubt  Johnson, 
Midkiff,  and  Adkins,  viewing  the  matter 
from  the  standpoint  of  laymen,  thought  tbey 
three  Jointly  were  purchasing  from  Stone, 
but  this  was  a  legal  Impossibility,  without 
tbe  concurrence  of  Stone  as  the  seller,  and 
there  is  no  evidence  that  he  consented  to  the 
inclusion  of  Midkiff  and  Adkins  as  purchas- 
68S.B.-65 


ers.  Mere  ignorance  of  the  law  on  the  part 
of  Johnson,  as  to  what  constitutes  a  sale, 
could  not  excuse  him,  and  his  intention  is  im- 
material, fokr  the  question  on  which  the 
soundness  of  the  decision  turns  Is  the  con- 
struction of  the  statute.  What  he  did 
brought  him  within  the  letter  of  the  statute, 
and  as  the  plain  object  of  our  statutes,  r^- 
ulating  the  liquor  traffic.  Is  to  prevent  all 
sales  except  those  made  by  persons  specially 
licensed  therefor,  to  the  end  that  the  reven- 
ues of  the  state  may  be  augmented  by  the  li- 
cense tax,  and  the  right  of  sale  limited  to 
persons  deemed  suitable  by  the  license  court, 
when  authorized,  and  entirely  prohibited 
when  the  license  court.  In  the  exercise  of  its 
discretionary  power,  sees  fit  not  to  authorize 
any  sales  to  be  made,  he  was  likewise  with- 
in the  spirit  of  the  statute.  To  allow  a  con- 
signment to  one  person  in  a  community,  to 
become  a  means  of  sale,  in  a  practical  senses 
to  several  persons,  will  necessarily  work  a 
great  Inroad  upon  our  system  of  law,  ordain- 
ed for  the  regulation  of  the  liquor  traffic,  and 
open  the  door  for  wide  and  serious  evasion 
thereof. 

'  (62  W.  Va.  223) 

WALTON  V.  KNIGHT  et  al.* 
(Supreme  Court  of  Appeals  of  West  Virginia. 
May  22,  1907.) 

1.  Basements  —  Right  of  Wat  —  Pbescbip- 

TION. 

A  private  right  of  way  by  prescription  may 
be  acquired  over  another's  land  bv  visible,  con- 
tinuous, and  uninterrupted  use  thereof  for  10 
years,  under  a  bona  fide  claim  of  right,  with  the 
acquiescence  of  the  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  §§  27-53.] 

2.  Same— Acquiescence  of  Owner— Presump- 
tions. 

Such  use  is  presumed  to  be  with  the  Imowl- 
edge  and  acquiescence  of  the  owner  and  to  prima 
facie  give  the  right,  which  presumption  will  be 
conclusive,  unless  accompanied  by  the  protest, 
and  objection  of  the  owner  under  such  circum- 
stances as  to  repel  It 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  §  89.] 

8.  Same—Bona  Fioes. 

When  there  has  been  such  use  of  another's 
land  for  the  period  requisite  to  create  an  ease- 
ment by  prescription,  the  bona  fides  of  the  claim 
of  right  IS  established. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  17,  Easements,  H  27,  28.] 

4.  Same— Unincloseo  Lanos. 

Such  right  of  way  may  be  acquired  as  well 
over  uninclosed  and  uncultivated  land  as  over 
land  inclosed  by  visible  fence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  §  32.] 

5.  Same— RoTJTB— Deviations. 

While,  as  a  general  rule,  the  right  thus 
acquired  must  be  confined  to  one  definite  route 
between  the  same  termini,  such  right  will  not 
be  lost  by  occasional  variations  from  the  route 
to  avoid  muddy  or  worn  places  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  §  31.] 

(Syllabus  by  tlis  Court) 

•Rehearing  defied  October  17,  im. 
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Appeal  from  Circnlt  Court,  Greenbrier 
County. 

Suit  by  Minnie  M.  Walton  against  James 
Knight  and  others.  From  a  decree  in  favor 
of  plaintiff,  defendants  ^appeal.    Affirmed. 

John  W.  Arbuckle,  for  appellants.  Wil- 
liams &  Dice,  for  appellee. 

MILLER,  J.  The  parties  plaintifl  and  de- 
fendant own  contiguous  tracts  of  land  in 
Greenbrier  county;  each  consisting  of  about 
400  acres,  parts  of  an  original  survey  of  800 
acres,  both  traversed  by  Spring  creek,  and 
the  plaintiff's  land  being  the  part  lying  back 
of  that  owned  by  the  defendants,  whose  land 
lies  between  that  of  the  plaintiff  and  the 
county  road.  The  land  owned  by  the  de- 
fendants passed  from  William  Hanna,  the 
original  patentee  of  the  800  acres,  to  Albert 
Hanna,  who  in  December,  1849,  conveyed  the 
same  to  Andrew  McCoy,  who  In  October, 
1855,  conveyed  it  to  Andrew  Knight,  the  fa- 
ther of  the  defendants.  The  bill  alleges,  and 
the  answer  denies,  that  the  plaintiff  owns  a 
right  of  way  as  appurtenant  to  her  farm 
over  a  portion  of  the  land  of  the  defendants 
about  300  yards  in  length,  passing  from  the 
west  side  of  her  land  down  the  northern  side 
of  Spring  creek  a  short  distance,  thence 
across  said  creek  to  Intersect  the  public  road 
leading  from  Dry  Run  to  Falling  Spring; 
that  she  and  those  under  whom  she  claims 
have  used  said  way  for  travel  by  vehicles, 
hauling,  walking,  and  riding  for  at  least  35 
years  prior  to  the  institution  of  this  suit, 
continuously,  uninterruptedly  and  adversely, 
without  obstruction  or  permission  from  any 
one;  that  it  is  the  only  practicable  way  she 
has  for  travel  from  said  farm  to  the  public 
road;  that  within  the  past  few  months  the 
defendants  have  caused  said  right  of  way  to 
be  ploughed  up  and  fence  posts  to  be  set  in 
•the  ground  across  the  same  for  the  purpose 
of  completely  obstructing  it;  and  she  prays 
for  an  injunction  and  for  general  relief. 

It  has  been  held  by  this  court  that  such  a 
right  of  way  may  be  acquired  by  grant,  ex- 
press or  implied,  or  by  prescription;  that  a 
private  right  of  way  may  be  acquired  by 
prescriptions  by  the  visible,  continuous,  and 
uninterrapted  use  thereof  for  20  years  under 
a  bona  fide  claim  of  right  Boyd  v.  Wool- 
wine,  40  W.  Va.  283,  21  S.  E.  1020;  Rogerson 
V.  Shepherd,  33  W.  Va.  307,  10  S.  B.  632.  To 
the  same  effect  are  Stokes  v.  Appomatoz  Co.. 
3  Leigh  (Va.)  318;  Coalter  v.  Hunter,  4  Rand. 
58,  15  Am.  Dec.  726.  In  Wooldridge  v.  Cough- 
lin,  46  W.  Va.  345,  33  S.  E.  233,  this  court 
held  that  the  use  of  a  private  way  for  10 
years  with  the  acquiescence  of  the  owner 
will  confer  a  right  thereto,  unless  denied; 
that  such  user  is  without  more  taken  to  be 
with  his  acquiescence  and  knowledge,  and 
prima  facie  gives  the  right;  but  that  if  it 
appears  that  the  user  Is  against  his  protest, 
and  he  denies  the  right,  it  cannot  become 
vested   from  time  of   user— citing  Field   v. 


Brown,  24  Grat  (Va.)  74;  Nichols  v.  Ayler, 
7  Leigh  (Va.)  546;  Washb.  Easem.  86,  111. 
In  Worrall  v.  Rhoads,  2  WharL  (Pa.)  427, 
30  Am.  Dec.  274,  it  is  said  a  grant  of  a  right 
of  way  win  be  presumed  from  the  uninter- 
rupted enjoyment  thereof  for  21  years,  and 
that  such  presumption  applies  to  a  way  over 
uninclosed  land,  whether  clear  or  woodland. 
In  Garrett  ▼.  Jackson.  20  Pa.  331,  it  is  held 
that  where  one  uses  a  road  whenever  he 
chooses  over  the  land  of  another,  without 
leave  or  objection,  the  use  is  adverse,  and, 
if  uninterrupted  for  21  years,  gives  an  in- 
disputable title  to  that  enjoyment;  that  such 
enjoyment,  without  evidence  as  to  how  it 
began,  is  presumed  to  have  been  in  pursuance 
of  a  grant,  and  the  burden  of  showing  the 
contrary  Hes  on  the  owner  of  the  land. 

Some  confusion  may  arise  from  the  lan- 
guage used  in  our  decisions  as  to  the  time 
required  to  establish  title  to  a  way  by  pre- 
scription. In  Boyd  V.  Woolwine,  supra.  It  is 
held  to  be  20  years;  but  in  Wooldridge  v. 
Oughlln,  supra,  10  years.  The  natural  in- 
quiry is,  why  this  difference,  and  what  is 
the  time  essential?  It  is  evident,  from  the 
authorities  cited,  that  the  court  was  refer- 
ring in  the  former  case  to  the  common-law 
rule,  and  in  the  latter  to  our  present  statute 
of  limitations.  "By  Judicial  construction  an 
adverse  user  of  an  easement  for  the  period 
mentioned  in  the  statutes  (of  limitations),  as 
they  were  passed  from  time  to  time,  became 
evidence  of  a  prescriptive  right."  Jones, 
Easem.  i  161 ;  Railroad  Ck>.  ▼.  McFarlan,  43 
N.  J.  Law,  605,  617.  "Such  adverse  user 
must  have  existed  for  a  period  equal  at  least 
to  that  prescribed  by  the  statute  of  limita- 
tions for  acquiring  title  to  land  by  adverse 
possession."  Jones,  Easem.  $  164;  In  Lucas 
V.  Turnpike  C3o.,  36  W.  Va.  427,  437.  15  S.  B. 
182,  185,  the  court  quotes  with  apparent  ap- 
proval GkMldard  on  Easements:  "Without 
minutely  stating  here  the  local  statutes  of 
limitations  as  to  adverse  user,  it  may  be 
safely  asserted  that  no  less  period  will  suf- 
fice, and  no  greater  will  be  required,  in  fix- 
ing the  requisite  length  of  enjoyment  to  gain 
a  right  to  an  easement  in  land  by  prescrip- 
tion than  to  acquire  the  land  itself  by  ad- 
verse occupation.  This  element  of  duration 
Is  therefore  comparatively  simple." 

What  is  the  nature  of  this  presumption  of 
title  arising  from  such  use  of  another's  land 
is  a  question  about  which  there  has  been  p 
diversity  of  opinion.  It  is  generally  supposed 
to  rest  upon  the  fiction  of  a  lost  grant;  not 
however,  because  even  the  court  or  a  Jury  Is 
to  believe  the  presumed  grant,  but  because 
public  policy  and  convenience  require  that 
such  long-continued  use  be  not  disturt>ed. 
Jones  on  Easem.  §  161,  says  that  the  fiction 
of  a  lost  grant  seems  to  have  been  originally 
invented  to  avoid  the  rule  of  pleading  requir- 
ing profert,  quoting  from  Railroad  Co.  v. 
McFarlan,  supra.  Jones  says  (section  162): 
*The  weight  of  authority  Is  that  such  pre- 
sumption is  conclusive,  as  a  matter  of  law. 
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that  the  use  of  the  easement  was  adverse  and 
under  a  daim  of  right,  in  the  absence  of  cir- 
cumstances indicating  the  contrary;  and, 
moreover,  such  enjoyment  of  the  right  affords 
a  conclusive  presumption  of  the  right."  And, 
quoting  from  Railroad  Ck>.  v.  McFarlan,  Jones 
says  in  the  same  section:  "When  the  fiction 
of  a  lost  grant  was  devised,  there  arose  con- 
siderable diversity  and  fluctuation  in  Judicial 
opinions  as  to  whether  an  uninterrupted  user 
for  the  period  of  limitation  conferred  a  legal 
right,  or  raised  merely  a  presumption  of  title 
which  would  stand  good  until  the  presump- 
tion was  overcome  by  evidence  which  nega- 
tived in  the  Judgment  of  Juries  the  existence 
of  a  grant  This  state  of  the  law  produced 
great  insecurity  to  titles  by  prescription,  and 
subjected  such  rights  to  the  whim  and  caprice 
of  Juriea  This  evil  was  remedied  by  the 
later  E^nglish  authorities,  which  gave  to  the 
presumption  of  title  arising  from  an  uninter- 
rupted enjoyment  of  20  years  the  most  un- 
shaken stability,  and  made  it  conclusive  evi- 
dence of  a  right  •  ♦  ♦  In  this  country 
the  prevailing  doctrine  is  that  an  exclusive 
and  uninterrupted  enjoyment  for  20  years 
creates  a  presumption,  Juris  et  de  Jure,  and  is 
conclusive  evidence  of  title  whenever,  by  pos- 
sibility, a  right  may  be  acquired  by  grant** 
But  this  court,  in  its  decisions  above  re- 
ferred to,  and  the  court  of  Virginia,  seem 
committed  to  the  doctrine  that  such  user  for 
the  statutory  period  raises  only  a  prima 
fade  presumption  of  a  grant  which  may  be 
repelled.  Judge  Brannon,  in  Wooldrldge  v. 
Gouglilin,  supra,  says:  ''The  flight  of  the 
long  time  requisite  to  vest  the  right  under 
the  old  law  afforded  a  conclusive  presumption 
that  there  had  been  an  express  grant  of  the 
.  easement  its  evidence  lost  by  the  tooth  of 
time,  and  no  proof  that  It  never  existed  could 
be  heard;  whereas,  under  the  new  rule,  user 
for  the  statutory  period  raises  only  a  prima 
facie  presumption  of  a  grant,  which  may  be 
repelled.  •  •  •  To  establish  a  right  of 
way  under  the  modem  law,  it  must  appear 
that  it  has  been  exercised  for  the  statutory 
period,  with  the  acquiescence  of  the  owner 
over  whose  land  the  way  is  claimed"— cit- 
ing the  Virginia  cases.  The  test  of  our  deci- 
sions seems  to  be  that  the  use  must  be  vis- 
ible, continuous,  and  uninterrupted  for  the 
(Statutory  period,  under  a  bona  flde  claim  of 
right  We  may  inquire:  What -is  such 
bona  flde  claim  of  right?  In  Eells  v.  Rail- 
way CJo.,  49  W.  Va.  65,  69,  38  S.  B.  497,  it 
Is  indicated  that  such  right  may  originate 
and  have  its  commencement  in  trespass.  In 
Garrett  ▼.  Jackson,  supra,  it  is  said  that 
passage  by  one  over  land  of  another,  with 
special  permission  of  the  owner  on  every  oc- 
casion, will  not  raise  the  presumption  of  a 
grant,  no  matter  how  often  it  may  occur  or 
bow  long  continued;  but  that  use  of  an 
easement  at  pleasure,  without  leave  or  objec- 
tion, is  adverse,  and  if  uninterrupted  for  21 
years  gives  indisputable  title.    In  Worrall  ▼• 


Rhoads,  2  Whart  (Pa.)  427,  30  Am.  Dec.  274, 
it  is  said:  "In  the  absence  of  evidence  tend- 
ing to  show  that  such  long-continued  use  of 
the  way  may  be  referred  to  a  license,  or 
other  special  indulgence  that  is  either  revo- 
cable or  terminable,  the  conclusion  Is  that  It 
has  grown  out  of  a  grant  by  the  owner  of  the 
land,  and  has  been  exercised  under  a  title 
thus  derived.  The  law  favors  this  conclusion, 
because  it  will  not  presume  any  man's  act  to 
be  illegal.  It  is  also  reasonable  to  suppose 
that  the  owner  of  the  land  would  not  have 
acquiesced  in  such  enjoyment  for  so  long  a 
period,  when  It  was  his  Interest  to  have  Inter- 
rupted it,  unless  he  felt  conscious  that  the 
party  enjoying  it  had  a  right  and  a  title  to  it 
that  could  and  ought  not  to  be  defeated. 
And,  besides,  seeing  it  can  work  no  prejudice 
to  any  one  excepting  to  him  who  has  been 
guilty  of  great  negligence,  to  say  the  least 
of  it,  public  policy  and  convenience  require 
that  this  presumption  should  be  made,  in 
order  to  promote  the  public  peace  and  quiet 
men  In  their  possession.*'  Whenever,  there- 
fore, there  has  been  such  use  for  a  long 
period,  the  bona  fides  of  the  claim  of  right 
is  established,  and  the  owner  of  the  servient 
estate  must  rebut  the  presumption  of  right 
by  showing  leave  or  license  from  him,  or  pro- 
test and  objection  under  such  circumstance^^ 
as  to  repel  the  presumption. 

It  is  conceded  by  the  defendants  here  that 
the  plaintiff  and  her  predecessors  have  used 
a  way  over  their  land,  though  with  some 
variation,  continuously  for  more  than  35 
years;  but  they  combat  the  presumption  of 
right  upon  three  different  grounds : 

First,  they  claim  that  prior  to  the  Civil 
War  their  land  over  which  the  way  is  claimed 
was  inclosed  by  fence  and  cultivated;  that 
prior  to  that  time  the  owners  of  the  plaintiff's 
land  used  the  creek  bed  as  a  right  of  way. 
But  this  does  not  account  for  the  subsequent 
use,  nor  defeat  the  present  claim.  That  dur- 
ing the  War  the  fences  were  torn  down 
and  the  land  thrown  out  into  the  common 
and  traveled  over  by  the  owners  of  plaintiff's 
land  and  others  Is  no  sufficient  defense  to  her 
claim  of  right  In  Worrall  v.  Rhoads,  supra, 
the  Supreme  Court  of  Pennsylvania  says 
that:  "There  seems  to  be  no  reason  for  mak- 
ing any  distinction  between  the  legal  effect 
of  a  person  occupying 'for  the  space  of  2? 
years  a  way  over  the  cl6ar  land  of  another 
which  is  inclosed  by  a  visible  fence,  and  his 
clear  or  woodland  that  is  uninclosed,  or  In- 
closed merely  by  an  Ideal  one;  for  all  are 
considered  as  inclosed  by  the  law,  and  the 
owner  is  entitled  to  be  protected  in  the  quiet 
exclusive,  and  undisturbed  enjoyment  of  the 
latter  description  of  land  as  much  and  to  as 
great  an  extent  as  in  that  of  the  former. 
•  •  •  Such  an  occupation  of  a  way  over 
either  is  equally  opposed  to  the  absolute  right 
and  dominion  of  the  owner  over  his  land." 
And  In  Jones  on  Easem.  S  297,  the  author 
says:    "Such  an  easement  may  as  well  be 
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exercised  over  an  open  and  nncoltlvated  field 
as  upon  one  sabstantlally  inclosed  and  usual* 
ly  cultivated.  Indeed,  inclosure  and  cultiva- 
tion would  most  likely  be  derogatory  to  the 
free  exercise  of  a  right  of  way." 

Second,  an  attempt  is  made  to  show  that 
such  use  of  defendants'  land  was  permissive, 
for  the  accommodation  of  the  plaintifiP  and 
those  who  preceded  her;  but  the  evidence  is 
entirely  wanting  of  any  proof  of  such  per- 
mission. The  bill  alleges  continuous,  unin- 
terrupted, and  adverse  use  without  any  ob- 
struction or  permission.  The  defendants  in 
their  answer  say  such  use  was  not  under  any 
claim  of  an  easement  over  their  land,  but  was 
a  matter  of  sufferance  by  them  and  those  un- 
der whom  they  claim.  The  answer  does  not 
say  it  was  a  p^mlssive  use,  nor  that  there 
was  a  leave  or  license  given,  or  any  inter- 
ruption or  objection  by  them  or  their  prede- 
cessors. R.  E.  Hanna,  a  witness  for  the  plain- 
tiff, resided  with  his  father,  Albert  Hanna, 
on  the  plaintiff's  land  from  about  1858  to 
1872.  He  says  he  has  known  the  way  in 
controversy  for  at  least  40  years.  He  further 
says :  "We  hauled  over  it  some,  and  we  trav- 
eled over  it  horseback  and  afoot  and  any  way 
we  had  to  travel.  We  traveled  over  it  in  all 
the  ways  that  people  travel  over  a  road." 
That  he  has  been  over  the  road  recently,  .and 
thinks  it  Is  about  the  same  place  it  was  when 
he  lived  there.  That  neither  his  father  nor 
any  member  of  his  family,  to  his  knowledge, 
ever  asked  permission  of  any  one  to  use  said 
road.  H.  W.  Knight,  another  witness  for  the 
plaintiff,  who  lived  on  and  had  charge  of  the 
defendants'  land  from  1876  until  1903,  gives 
testimony  to  the  continued  use  of  this  way  by 
the  plaintiff  and  her  predecessors  during  that 
time,  substantially  on  its  present  location. 
He  says:  "No  change,  with  one  exception: 
There  was  a  mud  hole  formed  in  a  low  place 
in  the  bottom.  In  order  to  get  around  that 
mud  hole,  some  one  broke  a  track  through 
the  elders  for  a  short  distance  round  the  mud 
hole  and  back  to  the  original  track  again." 
There  is  much  other  testimony,  of  the  same 
character.  Opposed  to  this  testimony  of  the 
plaintiff's  witnesses,  the  defendants  offer 
James  O.  McCk>y,  who  says  he  lived  on  the 
land  owned  by  the  defendants  with  his  father 
in  1849  or  1850.  For  how  long  he  does  not 
definitely  state,  but  the  record  shows  that  his 
father  conveyed  this  land  to  Andrew  Knight 
October  26,  1855.  He  says  when  his  father 
owned  the  defendants'  land  he  had  it  inclosed 
and  cultivated  it  in  com.  He  gives  no  tes- 
timony as  to  any  permission  by  his  father  to 
use  the  right  of  way.  This  witness  was  em- 
ployed by  the  defendants  as  a  surveyor  to 
make  a  plat  of  the  different  ways  they  claim 
were  used  over  their  land  by  the  plaintiff  and 
others.  When  asked  on  cross-examination 
how  long  he  had  known  the  road  claimed 
by  the  plaintiff  to  have  been  used  by  the  own- 


en  and  occupiers  of  the  Walton  land,  he 
says:  '*!  left  the  Knight  farm  when  I  was 
about  18  years  old,  and  it  was  several  years 
after  we  left  there  before  I  was  back  there, 
and  I  did  not  pay  any  attention  to  the  roads 
Since  the  War  that  road  has  been  traveled  up 
through  the  bottom  there."  And  he  admitted 
that  he  had  traveled  this  road  himself  in  go- 
ing to  the  Walton  house  from  the  public 
road.  There  is  absolutely  no  proof  of  any  per- 
missive right,  or  of  any  objection  or  protest 
by  the  defendants  or  by  former  owners  of 
their  lands.  Jones  on  £3asem.  f  288,  lays 
d0wn  the  rule  that  a  right  of  way  may  be 
acquired  by  prescription,  although  the  use 
began  under  a  mere  license  or  verbal  consent, 
provided  the  other  requisites  of  a  prescriptive 
right  exist ;  that  is,  the  user  must  have  been 
exercised  under  a  claim  of  right  for  the  full 
prescriptive  period,  with  the  knowledge  and 
acquiescence  of  the  owner  of  the  servient 
estate,  under  circumstances  showing  the  user 
to  be  adverse. 

Third,  the  defense  is  made  that  the  way 
over  the  defendants'  land  was  not  confined  to 
any  one  particular  route,  and  no  defined  and 
exclusive  way  was  acquired.  There  was  evi- 
dence showing  occasional  use  of  the  creek 
bottom;  that  occasionally  the  plaintiff  and 
her  predecessors  varied  somewhat  from  the 
usual  and  beaten  path;  that  at  the  public 
road  they  made  short  turns;  that  at  one 
point  on  the  way  there  was  a  slough  and 
mud  hole  in  the  road,  and  to  avoid  the  mud 
the  plaintiff  traveled  around  them.  But  with 
all  this  evidence,  the  court  found,  upon  the 
uncontradicted  testimony  considered  with 
that  which  was  conflicting,  that  the  plaintiff 
had  acquired  and  was  entitled  to  a  right  of 
way  over  defendants'  land  as  set  out  by 
definite  description  in  the  decree  of  the  court 
We  cannot  say  this  finding  was  contrary  to 
the  law  and  the  evidence.  Jones  on  Easem. 
S  296,  says :  "A  right  of  way  may  be  acquired 
by  user,  though  between  the  termini  the  per- 
son claiming  the  right  has  at  different  times 
taken  several  different  routes  to  avoid  muddy 
and  worn  places  in  the  route  previously  used. 
Such  temporary  variance  of  the  way  does  not 
destroy  it"  There  was  evidence  in  this  case 
that  other  persons  besides  the  plaintiff  used 
different  routes  in  crossing  defendants'  land. 
Jones  says  (same  section):  "To  show  that  one 
claiming  a  right  of  way  by  prescription  had 
not  confined  himself  to  a  definite  route,  it 
is  not  competent  to  prove  that  other  persons 
had  gone  over  the  land  in  different  directions, 
and  that  the  place  where  they  traveled  was 
for  the  time  being  the  way  for  such  persons, 
and  for  the  claimant  of  the  right  of  way.  The 
acts  of  strangers  could  not  defeat  or  qualify 
his  right" 

For  the  reasons  stated*  we  afl^m  the  decree 
of  the  circuit  court 
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DENT  ▼.  PICKENS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  12,  1907.) 

L  Appeal  —  Pboceedings  fob  Tbanbfeb  of 

Cause— Pboces»—Waiveb. 

Where  an  appellee  appears  by  two  or  more 
counsel,  who  file  briefs  on  the  merits  of  the 
cause,  and  by  letter  to  the  clerk  Join  in  request- 
ing a  submission  of  the  cause,  service  of  appel- 
late process  will  be  treated  as  waived,  although 
one  of  the  counsel  in  his  brief  may  present  the 
question  of  such  want  of  service. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§2168-2172.] 

2.  Same  —  Presentation    of    Qttestions    in 
LowEB  CouBT^MonoNS— Necessity. 

Where,  in  a  suit  against  a  devisee  and 
others  to  have  sold  to  pay  liens  a  greater  in- 
terest in  land  than  was  devised  to  him*  co- 
devisees  remotely  interested  therein  by  execu- 
tory devise  over  in  default,  at  his  death,  of 
living  children  or  issue  of  such  children,  are 
made  defendants  solely  for  the  purpose  of  hav- 
ing said  will  construed  against  their  contingent 
interest  in  said  land,  and  who  appear  and  by 
their  demurrer  overruled  challenge  as  matter 
of  law  the  right  of  the  plaintiff  to  any  relief 
against  them,  and,  on  default  of  answer  by  them, 
final  decree  is  pronounced  that  said  devisee  took 
by  said  devise  such  greater  interest,  and  direct- 
ing a  sale  thereof  to  pay  said  liens,  such  final 
decree  is  not  a  decree  by  default  precludin/^  such 
co-devisees  from  an  appeal  without  motion  in 
the  circuit  court  to  correct  the  error  therein 
against  them,  provided  bv  section  6,  c.  134,  Code 
1899  [Code  1906,  §  4037];  such  error  being 
necessarily  involved  in  the  decree  overruling 
their  demurrer  to  the  bill. 

3.  Wnxs—CoNSTBUcnoN— Estate  Conveyed. 

A  will  making  specific  devises  of  lands  to 
children  and  grandchildren  of  the  testator  by 
the  tenth  item  gave  to  his  son  D.  P.  a  tract  of 
396%  acres,  charging  it,  however,  with  $2,000 
in  favor  of  his  personal  estate ;  and,  after  mak- 
ing said  specific  devises,  by  the  eleventh  item 
provided:  '*A11  the  lands  hereinbefore  devised 
to  my  said  children  and  grandchildren  •  *  • 
are  to  be  taken  and  held  by  them  subject  to  the 
following  limitation— that  is  to  say,  that  if  any 
of  my  said  children  or  grandchildren  hereinbe- 
fore mentioned  shall  die  without  children,  or  the 
lawful  issue  of  such  children,  living  at  the  time 
of  his  or  her  death,  or  born  within  ten  months 
thereafter,  then  in  that  case  the  lands  herein 
devised  to  such  child  or  grandchild  so  dying 
without  such  children,  or  the  lawful  issue  of 
such  children,  living  at  the  time  of  his  or  her 
death,  or  bom  within  ten  months  thereafter, 
shall  descend  to  each  of  my  surviving  children 
and  the  lawful  issue  of  my  deceased  children  and 

fraudchildren,  the  descendants  of  each  of  my 
eceased  children  and  grandchildren  taking  the 
portion  which  my  deceased  child  or  grandchild 
would  take  if  living  at  the  time  of  such  death." 
Held,  that  at  the  death  of  the  testator  the  said 
D.  P.  took  a  defeasible  estate  in  fee  in  said 
396%  acres,  with  an  estate  limited  thereon,  by 
execut(W  devise  to  the  other  i)ersons  described 
Jn  said  eleventh  item  of  the  will. 

4.  Same— Oenbbai.  Rules  of  Constbuotion. 

Words  of  survivorship  contained  in  a  will 
will  be  construed  according  to  their  usual  and 
common  acceptation,  unless  a  different  meaning 
plainly  appears  to  have  been  intended  thereby; 
and  will  be  referred  to  the  event  plainly  intend- 
ed to  accomplish  the  purposes  of  the  testator, 
whether  that  event  be  before,  at  the  time  of,  or 
after  the  death  of  the  testator. 
(Syllabus  by  the  Court.) 

App^l  from  Circuit  Court,  Barbour  Coun- 
ty. 


Action  by  Susan  C.  Dent  against  Dever 
Pickens  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  John  D.  Pickens 
and  another  appeal.    Reversed  and  remanded. 

See  53  S.  E.  154. 

John  Bassel,  for  appellants.  Raymond 
Maxwell  and  J.  Hop  Woods,  for  appellee. 


MILLER,  J.  This  case  has  been  several 
times  before  this  court  upon  appeals  prosecut- 
ed by  one  or  more  of  the  parties  from  decrees 
of  the  circuit  court  A  clear  understanding  of 
the  entire  case  may«  be  obtained  by  referring 
to  the  published  decisions  of  this  court  on 
those  appeals,  beginning  with  34  W.  Va.  240, 
12  S.  E.  698,  26  Am.  St.  Rep.  921.  This  is  an 
appeal  by  John  D.  Pickens,  a  brother  of 
Dever  Pickens,  and  by  May  Pickens  Davlsson, 
his  niece  and  a  daughter  of  his  deceased 
brother,  Alexander  H.  Pickens,  co-devisees 
with  others  under  the  will  of  the  late  James 
Pickens,  from  the  decree  of  the  circuit  court 
pronounced  on  the  23d  day  of  February,  1905. 
Other  appeals  from  this  decree  have  hereto- 
fore been  disposed  of  as  follows :  The  first  by 
A.  6.  Dayton  and  others,  decided  March  18, 
1906 ;  the  second  by  Susan  C.  Dent,  the  plain- 
tiff, decided  at  the  present  term  of  court  on 
the  26th  day  of  January,  1907  (not  oflScIally 
reported).!  The  present  appellant  John  D. 
•Pickens  was  a  co-petitioner  with  A.  G.  Day- 
ton and  others  in  the  first  appeal  from  said 
decree ;  but,  as  that  appeal  was  limited  by  the 
order  of  this  court  awarding  it  to  certain 
specified  matters  assigned  as  errors  in  said  de- 
cree, the  present  appellants  were,  by  an  order 
of  this  court  of  March  6,  1906.  a^  modified  by 
a  subsequent  order  of  March  8,  1906,  on  their 
Joint  petition  allowed  an  appeal  from  so  much 
of  said  decree  as  adjudged  that  by  said  will 
an  estate  in  fee  simple  Indefeasible  became 
vested  in  said  Dever  Pickens  In  the  396% 
acres  devised  to  him,  and  adjudging  the  same 
to  be  sold  to  pay  the  liens  of  plaintiff  and 
others  thereon.  That  portion  of  the  decree  of 
the  circuit  court  referred  to  Is  as  follows: 
"And  the  court,  proceeding  further  to  pass 
upon  and  determine  under  said  third  amended 
bill  the  true  estate  of  the  defendant  Dever 
Pickens,  under  the  will  of  his  father,  James 
Pickens,  deceased,  in  and  to  the  396%  acres 
of  land  involved  herein  devised  to  him  there- 
under, is  of  opinion,  and  doth  adjudge,  or- 
der, and  decree,  that  he  the  said  defendant, 
Dever  Pickens,  having  survived  the  testator 
his  said  father  and  having  lawful  Issue  of 
two  children,  the  infant  defendants  Cobum 
Pickens  and  Paul  Pickens,  still  living,  bom 
of  the  marriage  of  said  Dever  Pickens  and 
the  defendant  Minnie  Cohurn  Pickens,  has 
by  reason  thereof,  and  the  true  construction 
of  said  will,  and  the  Intention  of  the  testator, 
said  James  Pickens,  deceased,  thereunder,  an 
indefeasible  estate  In  fee  simple  therein" 
This  decree  shows  that  the  cause  was  heard 
upon  the  former  pleadings  and  proceedings, 
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upon  a  report  of  Geo.  M.  Kittle,  commissiOQer 
In  chancery,  filed  on  the  18th  day  of  May, 
1903,  with  three  exceptions  Indorsed  thereon, 
and  particularly  upon  the  third  amended  bill 
of  the  plaintiflT,  filed  at  April  roles,  1904, 
upon  demurrer  of  the  defendants  thereto 
(overruled  by  the  court),  and  upon  the  an- 
swers of  some  of  said  defendants  (not  In- 
cluding any  answer  by  the  present  appellants 
so  far  as  the  record  ^ows). 

The  point  is  made  In  the  brief  of  counsel 
for  the  appellee  that  she  is  not  before  this 
court  upon  any  process  issued  or  served  upon 
her,  or  upon  any  appearance  by  her  to  this  ap- 
peal, and  that,  to  save  txer  rights  in  respect 
thereto  if  necessary,  she  appears  here  only 
for  the  purpose  of  taking  advantage  there- 
of. What  the  necessity  here  suggested  is  we 
do  not  quite  comprehend.  If  by  this  saving 
it  is  meant  to  save  this  point  only  in  the 
event  of  a  decision  adverse  to  her,  we  do  not 
think  the  point  should  prevail.  Notwithstand- 
ing this  point,  counsel  has  proceeded  to  dis- 
cuss the  case  on  its  merits  in  quite  an  able 
and  elaborate  brief.  We  find,  however,  by 
reference  to  the  pa];)ers  In  the  cause  in  the 
clerk*s  office  of  this  court,  that,  as  a  matter 
of  fact,  no  process  regularly  issued  upon  this 
appeal.  We  do  find,  however,  that  copies  of 
the  order  allowing  the  appeal  were  mailed  at 
their  request  to  counsel  in  the  case;  and  it 
seems  to  have  been  understood  between  the 
clerk  and  counsel  that  no  formal  process  was 
to  issue.  Aside  from  this,  other  counsel  for 
the  appellee  appeared  and  filed  a  brief  in  the 
case  in  June,  1906,  without  suggestion  of 
want  of  process;  and  there  Is  a  letter  from 
him  on  file  in  the  clerk's  office,  as  well  as 
from  counsel  for  the  appellants,  asking  that 
the  case  be  submitted  to  the  court  upon  the 
briefs  filed.  We  think  this  is  sufficient  ap- 
pearance of  parties  to  amount  to  a  waiver 
of  process,  and  we  so  hold. 

Counsel  for  the  plaintiff,  in  one  of  the 
briefs  filed,  makes  the  point  that  the  appel- 
lants, having  failed  to  answer  the  third 
amended  bill,  or  to  make  any  motion  in  the 
court  below  to  correct  the  errors  now  com- 
plained of,  have,  by  section  6,  c.  134,  Code 
1899  [Code  1906,  §  4037],  no  standing  in 
this  court  upon  this  appeal.  The  record  will 
show  that  the  original  bill  did  not  put  in 
issue  the  quality  of  the  estate  of  Dever 
Pickens  in  the  396%  acres.  In  the  first 
amended  bill  the  plaintiff  charged  that  his  in- 
terest in  said  396%  acres  under  the  will  of  his 
father  was  a  defeasible  estate,  and  that  the 
same  was  wholly  Insufficient  to  pay  the  plain- 
tiff's judgment  In  the  second  amended  bill 
the  plaintiff  reaffirmed  in  extenso  all  the 
material  allegations  of  her  original  and  first 
amended  bills.  The  prayer  of  this  second 
amended  bill,  among  other  things,  was  that 
his  interest  in  the  real  estate  therein  men- 
tioned might  be  ascertained  and  subjected  to 
the  plaintiff's  judgment  and  execution.  In 
the  third  or  last  amended  bill,  the  plaintiff 
has  taken  a  different  position  with  respect  to 


the  quality  of  said  estate.  After  setting  out 
the  provisions  of  said  will  devising  said  land 
to  said  Dever  Pickens  and  the  limitatlonfl 
thereon,  the  plaintiff  charges  that  the  said 
Dever  Pickens»  having  survived  the  testator 
and  now  having  lawful  issue  living — ^namely, 
the  defendants  Cobum  Pickens  and  Paul 
Pickens,  bom  of  his  marriage  with  the  de- 
fendant Minnie  Coburn  Pickens — has  an  ab- 
solute estate  in  fee  simple  in  said  land,  and 
that  his  estate  therein  became  such  upon  the 
death  of  his  said  testator;  and  the  prayer  of 
this  bill,  among  other  things,  is  that  the  said 
will  in  respect  to  such  estate  therein  devised 
to  him  may  be  judicially  construed  and  said 
estate  determined.  The  answer  which  the 
appellants'  counsel  makes  to  this  point  in  the 
brief  of  counsel  for  the  appellee  Is  that  John 
D.  Pickens  and  May  Pickens  Davisson,  to- 
gether with  all  the  other  devisees  of  James 
Pickens,  having  been  made  parties  to  the 
third  amended  bill  for  the  express  purpose 
of  having  the  court  adjudicate  the  ques- 
tion of  the  estate  taken  by  Dever  Pick- 
ens under  the  will,  whether  a  conditional 
fee  or  indefeasible  fee,  and  as  they  would 
all  be  bound  by  any  decree  rendered  In 
the  cause,  and  all  defendants  having  entered 
their  demurrer  to  the  bill,  it  is  perfectly  in- 
different whether  they  filed  answers  or  not. 
because,  as  he  claims,  when  the  demurrer  was 
overruled,  which  raised  the  same  question 
presented  here,  that  was  an  adjudication  of 
the  entire  question  as  to  the  character  of  the 
estate  vested  in  Dever  Pickens,  and  was  not 
a  decree  for  want  of  appearance,  and  there- 
fore it  did  not  require  a  motion  to  reverse  the 
decree  before  an  appeal  could  be  taken  there- 
from. 

We  are  not  referred  by  counsel  for  either 
of  the  parties  to  any  authority  upon  this 
important  question  of  practice.  In  the  case 
of  Gates  v.  Cragg,  11  W.  Va.  300,  this  court 
corrected  an  error  made  by  the  court  below 
in  a  decree  subsequeht  to  the  issuing  of  the 
rule  on  overruling  defendant's  demurrer, 
and  in  default  of  answer,  without  any  pre- 
vious motion  being  made  in  the  court  below 
to  correct  such  error;  but,  as  noted  in  the 
case  of  Watson  v.  Wiggington,  28  W.  Va.  533, 
554,  this  error  was  clearly  independent  of 
those  resulting  merely  from  giving  effect  to 
the  order  overruling  the  demurrer.  The 
case  of  Gates  v.  Cragg  seems  not  to  have 
been  called  to  the  attention  of  the  court  in 
Steenrod's  Adm'r  v.  Bailroad  Co.,  25^.  Va. 
133.  In  the  latter  case  it  was  held  that  a 
demurrer  is  an  affirmative  admission  of  the 
allegations  of  the  bill — itself  a  confession 
that,  if  the  facts  alleged  in  the  bill  entitie 
the  plaintiff  in  law  and  equity  to  the  rell^ 
prayed  for,  then  such  relief  may  be  given, 
and,  in  order  to  avoid  the  effect  of  this  ad- 
mission, it  is  imperative  that  a  plea  or  an- 
swer denying  or  avoiding  those  allegations 
be  filed  before  a  decree  on  its  merits  is  enter 
talned,  and  that,  when  in  such  cases  the  de- 
murrer is  overruled,  the  bill  stands  in  the 
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court  oyerrollng  it  precisely  as  If  no  de- 
murrer had  been  entered,  and  that  a  subse- 
Qoent  decree  is  necessarily  on  bill  taken  for 
confessed  as  it  originally  stood  at  mles,  and 
an  order  entered  before  the  demnrrer  was 
filed  and  overruled.  In  Watson  ▼.  Wigging- 
ton,  supra,  Judge  Green  says  (page  551  of 
28  W.  Va.):  **Further  examination  has  satis- 
fled  us  that  the  general  principles  announced 
ta  Steenrod  ▼.  Railroad  Go.  are  correct,  but 
that,  to  avoid  mistakes  they  should  be  to 
some  extent  modified;  and,  as  these  prin- 
ciples thus  settled  conflict  with  the  opinions 
I  expressed  in  the  case  in  11  W.  Va.,  I 
ought  to  have  assigned  my  reasons  for  chang- 
ing my  views."  And  he  says:  "The  con- 
trolling reason  for  the  conclusions  reached 
in  the  case  of  Gates  v.  Cragg  was  that  the 
spirit  of  the  statute  law,  which  we  are  con- 
struing, was  to  require  parties  in  the  court 
below  to  seek  to  correct  all  errors  occurring 
in  an  appealable  decree,  when  such  decree 
bad  been  made  without  any  defense  on  the 
part  of  the  appellant,  by  making  a  motion 
to  correct  such  errors  before  taking  an  appeal 
to  this  court  and  incurring  unnecessary  ex- 
pense. This  was  regarded  as  Just  and  rea- 
sonable, inasmuch  as  the  circuit  courts  were 
peculiarly  liable  to  commit  errors  in  enter- 
ing such  decree;  they  being  very  often  the 
result  of  mere  inadvertence.  Such  an  er- 
ror would  often  be  without  delay  or  expense 
corrected  by  the  court  below,  if  its  atten- 
tion was  called  to  the  error  by  a  motion  be- 
fore an  appeal  was  allowed.  This  I  still 
regard  as  the  obvious  purpose  of  our  statute ; 
and  it  was  obviously  so  regarded  by  this 
court  when  this  contrary  decision  was  ren- 
dered in  Steenrod  v.  Railroad  CJo.  This  dis- 
tinctly appears  from  the  opinion  of  the  court 
pronounced  by  Judge  Snyder ;  and  it  is  abun- 
dantly shown  by  that  portion  of  this  opinion 
hereinbefore  quoted.  But  in  carrying  out 
this  plain  object  of  our  statute  this  court  in 
the  case  of  Gates  v.  Cragg  (see  pages  305. 
30«,  of  11  W.  Va.)  held  that,  if  the  defendant 
appeared  and  filed  a  demurrer,  no  decree 
could  be  rendered  against  him  as  on  bill 
taken  for  confessed;  and,  if  the  demurrer  is 
overruled,  the  court  must,  as  required  by  the 
statute^  give  a  rule  on  the  defendant  to  an« 
swer  the  bill,  and,  if  on  the  day  specified  in 
the  rule  he  fail  to  appear  and  answer,  the 
same  decree  must  be  entered  against  him  as 
would  before  the  statute  required  this  rale 
bave  been  immediately  altered  when  the 
demurrer  was  overruled,  and  such  a  decree 
nuide  after  the  appearance  of  the  defendant 
and  the  overruling  of  his  demurrer  was  re- 
garded as  a  decree  not  rendered  upon  a  bill 
taken  for  confessed,  but  as  rendered  after 
due  consideration  of  the  defendant's  objec- 
tions; and  it  did  not,  we  considered,  come 
within  the  spirit  of  the  statute  requiring  a 
motion  in  the  court  below  to  correct  certain 
errors  before  any  application  for  an  appeal 
could  be  made  to  the  appellate  court" 
After  further  commenting  upon  Steenrod 


V.  Railroad  Oo.,  and  discussing  some  author- 
ities which  hold  that,  although  the  prin- 
ciples of  the  cause  may  be  settled  by  the 
overruling  of  the  demurrer  to  the  bill,  an 
appeal  therefrom  cannot  be  taken  until  after 
a  decree  has  been  entered  carrying  into 
effect  these  principles,  Judge  Green  says 
(page  654  of  28  W.  Va.):  **The  truth  is  this 
court  In  Gates  v.  Oragg  failed  to  note  the  dis- 
tinction, which  is  well  pointed  out  by  this 
court  in  the  case  of  Steenrod  v.  Railroad  (^., 
between  the  cases  where  the  errors  com- 
plained of  by  the  defendant  in  his  appeal 
are  errors  necessarily  resulting  from  the  de- 
cree erroneously  overruling  the  defendant's 
demurrer,  and  the  cases  where  the  errors 
complained  of  by  the  appellant,  the  defend- 
ant, include  also  other  errors  independent  of 
those  resulting  from  such  order  overruling 
the  defendant's  demurrer.  There  is  to  my 
mind  after  duly  considering  the  subject  a 
clear  distinction  between  the  two  cases.  In 
the  one  the  only  error  complained  of  in  the 
final  decree  is  an  error  necessarily  resulting 
from  the  court's  correctly  carrying  into  ef- 
fect a  previous  interlocutory  order  settling 
the  principles  of  a  cause  and  erroneously 
overruling  the  defendant's  demurrer  to  the 
bill;  such  final  decree,  though  no  answer  had 
been  filed,  not  being  a  decree  on  a  bill  taken 
for  confessed,  but  really  simply  a  decree  on 
the  previous  interlocutory  order.  From  such 
a  final  decree  an  appeal  lies,  though  no  pre- 
vious motion  has  been  made  in  the  court 
below  to  correct  the  errors  in  it  In  the  oth- 
er case  the  appellant  complains  not  only  of 
the  error  committed  in  such  interlocutory 
order,  but  also  of  errors  in  the  subsequent 
final  decree,  which  errors  are  independent 
of  those  resulting  merely  from  giving  effect 
to  an  erroneous  order  overruling  a  demur- 
rer to  a  bill.  Such  a  final  decree  as  this  is 
where  ilo  answer  has  been  filed,  a  decree  on 
a  bill  taken  for  confessed,  and  therefore  a 
decree,  which  cannot  be  appealed  from,  till 
after  a  motion  has  been  made  in  the  court 
below  to  correct  such  errors.  Referring  to 
the  first  point  of  the  syllabus  of  this  case 
for  a  more  succinct  statement  of  the  conclu- 
sion of  Judge  Green  under  the  facts  stated 
In  the  first  position,  he  says:  "If  he  then 
appealed  from  such  decree  solely  on  the 
ground  that  the  court  could  properly  render 
no  decree  against  him  on  the  plaintiff's  bill, 
this  court  could  entertain  such  an  appeal, 
It  being  regarded  substantially  as  an  appeal 
from  a  previous  decree  overruling  a  demur- 
rer, which  after  this  decree  against  him  was 
an  appealable  decree  If  it  settled  the  prin- 
ciples of  the  cause." 

Measured  by  these  rules,  what  Is  the  posi- 
tion of  the  appellants  here?  Does  the  error 
in  the  final  decree  complained  of  necessarily 
arise  from  the  error  in  the  decree  c .errullng 
defendants'  demurrer?  If  so,  under  these 
authorities  the  appeal  lies  without  motion 
first  made  in  the  court  below  to  correct  the 
error,  otherwise  not    The  question  is  a  close 
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one;  but,  when  we  consider  the  facts  In 
this  case  in  connection  with  the  pleadings, 
we  think  that  the  case  Is  within  the  rule  au- 
thorizing appeals  without  previous  motion  to 
correct  the  error  under  section  6,  c.  134, 
Code  1899  [Code  1906.  fi  4037].  It  will  be  ob- 
served that  the  appellants  are  in  no  wise  in- 
terested in  this  litigation,  except  in  so  far 
as  it  is  the  purpose,  in  construing  the  will 
of  James  Pickens,  to  estop  them  from  here- 
after asserting,  as  against  the  plaintiff  and 
the  prospective  purchaser  of  the  land  devised 
to  Dever  Pickens  by  the  will  of  his  father, 
a  different  construction  thereof.  If,  as  the 
second  amended  bill  of  the  plaintiff  charged, 
Dever  Pickens  took  by  this  will  a  defeasible 
estate,  and  not  an  estate  in  fee  simple  inde- 
feasible as  charged  in  the  third  amended  bill, 
these  appellants  would  have  no  interest  in 
the  subjects  of  controversy.  These  appel- 
lants were  not  parties  to  the  original  suit, 
nor  to  the  first  and  second  amended  bills. 
They  were  brought  In  on  the  third  amended 
bill,  for  the  one  purpose  of  having  determin- 
ed the  estate  of  Dever  Pickens  in  the  tract 
of  land  to  be  sold.  This  last  bill  pleaded  the 
terms  and  provisions  of  the  will  relating  to 
the  devise  to  Dever  Pickens,  with  the  limit- 
ing clause  thereof,  which  will  be  hereafter 
more  particularly  referred  to;  and  the  bill 
then  undertook,  by  way  of  conclusion  from 
the  facts  pleaded  in  relation  to  said  will,  to 
charge,  contrary  to  the  allegations  of  the 
second  amended  bill,  that  Dever  Pickens  took 
by  said  will  a  fee-simple  estate  indefeasible. 
This  question  rested  substantially  upon  the 
provisions  of  the  will  itself.  An  answer  to 
this  bill  by  these  appellants  would  have  been 
nothing  other  than  an  admission  of  the  facts 
charged  with  respect  to  the  provisions  of  the 
will.  It  could  have  denied  the  conclusions 
of  law  charged;  but  these  objects  were  ac- 
complished by  the  demurrer.  The  d'emurrer 
admitted  the  facts,  but  denied  the  conclu- 
elons  of  law.  It  said  that,  admitting  the 
facts,  the  conclusions  of  law  charged  did  not 
follow.  All  the  rights  of  these  appellants, 
therefore,  were  Involved  In  the  demurrer  to 
the  bill ;  and,  if  the  subsequent  decree  of  the 
court  which  is  appealed  from  amounted  to 
no  more,  so  far  as  the  appellants  are  con- 
cerned, than  the  carrying  Into  effect  of  the 
error  of  the  court  in  overruling  their  demur- 
rer, they  are  entitled  to  this  appeal  without 
first  having  made  a  motion  to  correct  the 
error  In  the  court  below.  A  decision  upon 
the  demurrer  by  the  court  below  that  Dever 
Pickens  did  not  take  by  the  will  of  his  fath- 
er a  fee-simple  estate  indefeasible  In  said 
land  would  have  denied  the  right  of  the 
plaintiff  to  any  relief  as  against  these  appel- 
lants, and  would  have  dismissed  the  bill  as 
against  them.  We  think,  therefore,  that  the 
position  of  the  appellants  is  fairly  within 
the  rule  of  Watson  ▼.  Wlgglngton,  supra, 
and  that  this  court  has  Jurisdiction  of  their 
appeal  without  previous  motion  to  correct 
the  error  oomplained  of  in  the  court  below. 


The  only  other  question  presented  upon 
this  appeal  is:  What  estate  in  the  tract  of 
396%  acres  of  land  proceeded  against  did 
Dever  Pickens  take  by  the  will  of  his  father, 
James  Pickens?  The  appeal  which  was  al- 
lowed upon  the  petition  of  the  appellants 
confined  the  same  to  this  sole  and  single 
question.  The  question  is  a  legal  one,  pre- 
sented by  the  testamentary  document  itself 
— coupled,  of  course,  with  the  date  of  the 
death  of  the  testator,  the  subjects  and  ob- 
jects of  his  bounty,  as  presented  by  the  rec- 
ord. James  Pickens  died  testate  January 
22,  1887.  His  will  was  dated  December  8, 
1884,  and  was  probated  in  the  clerk's  office 
of  the  county  court  of  Barbour  county  March 
1,  1887.  He  left  a  widow,  Ann  Mariah  Pick- 
ens, to  whom  he  devised  his  household  and 
kitchen  furniture  and  the  sum  of  ^,000  in 
money.  In  full  satlafactlon  of  her  distiibn- 
tive  share  of  his  personal  estate,  and  pro- 
vided that  she  was  to  retain  dower  in  all  his 
real  estate,  and  that  his  several  other  devi- 
sees should  take  and  hold  the  lands  devised 
to  them,  respectively,  subject  to  her  dower 
right  therein  to  the  same  extent  as  if  he 
had  died  intestate  in  reference  thereto.  He 
declared  In  the  second  Item  thereof:  "It  is 
my  purpose  and  intention  in  this,  my  will 
that  all  my  children  now  living  and  the  two 
children  of  my  deceased  son,  Alexander  H. 
Pickens,  shall  all  share  equally  in  the  final 
distribution  of  my  real  and  personal  estate. 
The  children  of  my  eald  son,  Alexander  H. 
Pickens,  or  their  lawful  issue,  and  the  chil- 
dren or  lawful  Issue  of  any  other  of  my  chil- 
dren taking  x)er  stirpes  the  portion  or  por- 
tions which  my  deceased  child  or  children 
would  have  taken  if  living."  In  the  third 
item  he  says :  "Having  heretofore  given  and 
advanced  to  my  son,  John  D.  Pickens,  the 
sum  of  six  thousand  dollars,  for  which  I 
hold  his  receipt,  and  also  the  sum  of  thirty 
eight  hundred  and  fifty  eight  dollars  and 
sixty  four  cents,  being  the  balance  due  to 
me  from  him  on  his  obligation  for  four  thou- 
sand one  hundred  and  twelve  dollars,  dated 
the  20th  day  of  September,  1878,  I  hereby 
release  him  from  all  liabili^  to  me  for  the 
sum  of  $6,000  and  $3,858.64,  and  in  addition 
thereto  I  devise  to  him  all  that  certain  tract 
of  land  conveyed  to  me  by  Simon  White, 
containing  73  and  %  acres,  which  I  charge 
and  estimate  to  him  at  the  price  of  twenty 
five  hundred  and  fifty  five  dollars,  making  in 
all  the  sum  of  $12,413.64."  In  the  fourth 
item  he  charges  his  daughter,  Rachel  Mar- 
garet Pickens,  the  wife  of  Nathan  D.  Boring, 
with  the  sum  of  $6,000  in  money  and  $6,000 
in  land,  with  which  "she  shall  be  charged  in 
the  final  settlement  of  my  estate,"  aggregat- 
ing the  sum  of  $12,000.  He  then  process 
by  the  fifth,  sixth,  seventh,  eighth,  ninth, 
and  tenth  items  to  make  specific  deviaes  of 
lands — ^to  his  grandchildren  May  Pickens  and 
Albert  Pickens,  the  children  of  his  deceased 
eon  Alexander  H.  Pickens,  295  acres;  to  his 
daughter  Jennie  Pickens,  238  acres;  to  his 
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daughter  Mollie  Pickens,  281%  acr^ ;  to  his 
daughter  Emma  Pickens,  wife  of  Samuel 
Walker,  four  several  tracts;  and  finally;  by 
the  tenth  Item,  to  his  said  son  Dever  Pick- 
ens the  396%  acres  involved  in  this  suit 
Item  10  of  said  will,  omitting  the  descriptive 
boundaries.  Is  as  follows:  "To  my  son,  De- 
Ter  Pickens,  I  devise  one  tract  of  land  con- 
taining 36Q  acres  and  another  tract  of  land 
adjoining  the  same  containing  86  and  % 
acres,  containing  together  896  and  %  acres, 
which  I  estimate  and  value  to  him  at  the 
price  of  sixteen  thousand  dollars,  of  which 
he  is  required  to  pay  to  my  executors  the 
Bum  of  two  thousand  dollars,  which  I  declare 
to  be  a  lien  and  charge  on  said  land,  in 
three  equal  Installments,  payable  in  one,  two 
and  three  years  after  my  death,  which  con- 
stitute a  part  of  my  personal  estate."  He 
then  proceeds,  by  the  eleventh  item,  to  im- 
pose a  limitation  upon  the  estates  thus  de- 
vised, as  follows:  '*A11  of  the  lands  here- 
inbefore devised  to  my  said  children  and  to 
my  said  grandchildren.  May  Pickens  and  Al- 
bert Pickens,  except  the  tract  of  73  and  % 
acres  of  land  hereinbefore  devised  to  my 
son,  John  D.  Pickens,  are  to  be  taken  and 
held  by  them  subject  to  the  following  limi- 
tation— that  Is  to  say,  that  If  any  of  my 
said  children  or  grandchildren  hereinbefore 
mentioned  shall  die  without  children,  or  the 
law4^ul  issue  of  such  children,  living  at  the 
time  of  his  or  hex  death,  or  born  within  ten 
months  thereafjter,  then  in  that  case  the  land 
herein  devised  to  each  child  or  grandchild 
so  dying  without  such  children,  or  the  law^l 
Issue  of  such  children,  living  at  the  time  of 
his  or  her  death,  or  bom  within  ten  months 
thereafter,  shall  descend  to  each  of  my  sur- 
viving children,  and  to  the  lawful  issue  of 
my  deceased  children  and  grandchildren,  the 
descendants  of  each  of  my  deceased  children 
and  grandchildren  taking  the  portion  which 
my  deceased  child  or  grandchild  would  have 
taken  If  living  at  the  time  of  such  death." 

As  bearing  upon  the  proper  construction 
to  be  given  to  this  will,  the  twelfth,  thir- 
teenth, and  fourteenth  Items  are  pertinent. 
They  are  as  follows: 

''Item  Twelfth.  After  the  payment  of  all 
my  debts  and  funeral  expenses,  including  the 
cost  of  suitable  monuments  to  mark  the 
graves  of  myself  and  my  said  wife,  and  the 
charges  of  administration  of  my  said  estate 
and  after  the  payment  of  the  legacy  of  five 
thousand  dollars  and  of  the  delivery  of  the 
property  hereinbefore  specifically  bequeathed 
to  my  wife,  Ann  Mariah  Pickens,  I  direct 
my  executors  hereinafter  named  out  of  the 
residue  of  my  personal  estate  to  pay  to  my 
said  children  and  grandchildren  such  sums 
of  money  as  with  the  value  of  the  lands  anc' 
money  hereinbefore  devised  or  advanced  to 
them  or  any  of  them,  with  the  price  herein- 
before affixed  to  each  devise,  as  will  make 
the  sliare  of  each  of  the  value  of  fourteen 
thousand  dollars— that  is  to  say,  to  John  D. 


Pickens,  fifteen  hundred  and  eighty  six  dol- 
lars and  tliirty  six  cents;  to  Rachel  Margaret 
Boring,  two  thousand  dollars;  to  Charity 
Young,  thirty  nine  hundred  dollars;  to  May 
Pickens,  nineteen  hundred  dollars;  to  Albert 
Pickens,  nineteen  hundred  dollars ;  to  Jennie 
Pickens,  forty  five  hundred  dollars ;  to  MolUe 
Pickens,  five  thousand  dollars,  and  to  Emma 
Walker  six  hundred  dollars;  but  in  case  my 
personal  estate  prove  insufficient  for  the  pay- 
ment in  full  of  the  last  named  eight  legacies, 
then  I  direct  my  executors  to  abate  the  de- 
ficiency from  each  of  said  legacies  ratably. 
And  In  case  either  of  my  said  grandchildren, 
May  Pickens  or  Albert  Pickens,  shall  die  be- 
fore attaining  the  age  of  twenty  one  years, 
unmarried  and  without  lawful  issue  living  at 
the  time  of  his  or  her  death,  or  bom  within 
ten  months  thereafter,  then  the  legacy  be- 
queathed to  such  grandchild  and  the  Interest 
of  such  grandchild  In  the  residue  of  my 
estate  so  dying  shall  be  paid  to  the  survivor 
of  them;  but  in  case  both  of  said  grand- 
children shall  so  die  before  attaining  the  age 
of  twenty  one  years  and  without  lawful  issue 
living  at  the  time  of  such  death,  or  bom  with- 
in ten  months  thereafter,  then  the  Interest  of 
both  of  said  grandchildren  in  my  estate,  in- 
cluding both  of  the  legacies  to  them,  and  In 
the  Interest  of  each  in  the  residue  of  my 
estate,  shall  fall  into  and  become  a  part  of 
the  residue  of  my  estate  and  be  disposed  of 
as  hereinafter  provided ;  and  in  case  my  said 
wife,  Ann  Mariah  Pickens,  shall  die  during 
my  lifetime,  thra  in  that  cade  the  legacy  of 
five  thousand  dollars  and  the  personal  prop- 
erty specifically  bequeathed  to  her  shall  also 
fall  into  and  become  a  part  of  the  residue 
of  my  estate. 

'Thirteenth  Item:  All  moneys  that  I  may 
hereinafter  advance  to  my  said  children  or 
grandchildren  shall  be  applied  in  liquidation 
of  the  several  legacies  liereinbefore  bequeath- 
ed to  them  respectively. 

"Item  Fourteenth:  All  the  rest  and  residue 
of  my  estate  of  every  kind  and  cliaracter 
shall  be  equally  divided  between  my  said 
children,  John  D.  Pickens,  Rachel  Margaret 
Boring,  Charity  Young,  Jennie  Pickens,  Mol- 
lie Pickens,  Emma  Walker  and  Dever  Pick- 
ens, May  Pickens  and  Albert  Pickens,  the 
last  two  taking  together  an  equal  sliare  with 
each  of  my  surviving  children." 

The  present  position  of  the  plaintiff  is  that 
this  will  gives  to  Dever  Pickens  an  indefea- 
sible fee-simple  estate  in  the  396%  acres  of 
land  devised  to  him.  On  the  other  hand,  it 
is  contended  by  the  appellants,  as  originally 
charged  by  the  plaintiff  in  the  second  amend- 
ed bill,  that  the  will  vested  in  Dever  Plck^ 
ens,  with  an  estate  in  fee  simple  llmHed 
thereon  by  executory  devise  upon  his  dying 
without  children,  or  the  lawful  Issue  of  such 
children  living  at  the  time  of  his  death,  or 
born  within  10  months  thereafter,  to  his  sur- 
viving brothers  and  sisters,  the  descendants 
of  such  deceased  brother  or  sister  to  take 
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luch  portion  m  such  brother  or  sister  would 
have  taken  if  living  at  the  time  of  such 
death. 

The  proper  construction  of  this  will,  and 
the  solving  of  the  issue  thus  presented,  de- 
pend upon  the  time  to  which,  by  the  provi- 
sions of  the  will  and  the  rules  of  law  ap- 
plicable thereto,  the  words  of  survivorship  in 
the  will  shall  be  referred— whether  to  the 
date  of  the  death  of  the  testator,  or  the  date 
of  the  death  of  the  first  devisee  before  or 
after  the  death  of  the  devisor.  The  decree 
of  the  court  below  seems  to  have  been  bas- 
ed, in  part  at  least,  upon  the  fact  that  there 
were  bom  to  Dover  Pickens  after  the  death 
of  the  testator  two  children,  who  are  still 
living ;  an  event  happening  after  the  death  of 
the  testator.  It  is  argued  by  counsel  for  the 
appellee,  as  a  general  rule  of  construction, 
that  whenever  there  is  a  devise  to  one  person 
in  fee,  and  in  case  of  his  death  to  another, 
the  contingency  referred  to  is  the  death  of 
the  first  named  devisee  during  the  lifetime  of 
the  testator,  and,  if  such  devisee  survive  the 
testator,  he  takes  an  absolute  fee;  that  the 
words  do  not  create  a  remainder  over  to  take 
^ect  on  the  death  of  the  devisee  at  any  time, 
nor  an  executory  devise,  but  are  merely  sub- 
stitutionary and  used  for  the  purpose  of  pre- 
venting a  lapse  In  case  the  devisee  first  nam- 
ed should  not  be  living  at  the  time  of  the 
testator's  death.  It  is  further  contended  by 
them  that  this  construction  is  uniformly 
adopted,  unless  there  is  some  language  in  the 
will  indicative  of  a  different  Intention  on  the 
part  of  the  testator.  We  are  referred  by 
counsel  for  this  rule  to  In  re  N.  Y.  L.  &  W. 
Ry.  Co.,  105  N.  Y.  89,  11  N.  B.  492,  69  Am. 
Rep.  478,  opinion  by  Rapallo,  J.,  and  to  two 
Virginia  cases  as  binding  upon  us,  namely, 
Hansford  v.  Elliott,  9  Leigh,  78,  and  Martin 
V.  Kirby,  11  Grat  67.  In  the  case  of  Martin 
V.  Kirby,  cited.  Judge  Lee  says:  "Whatever 
may  be  the  rule  of  the  English  courts,  this 
court  would  seem  to  adopt  the  rule  that 
the  words  of  survivorship  refer  to  the  death 
of  the  testator.  This  is  declared  to  be  in 
cases  in  which  no  special  intent  to  the  con- 
trary is  manifested  the  safest  and  soundest 
construction  and  more  consonant  to  the  inten- 
tion of  the  testator  and  best  supported  in  the 
authorities."  We  are  cited  to  the  later  cases 
of  Stone  V.  Lewis,  84  Va.  474.  5  S.  B.  282 ; 
Sellers,  Ex'r,  v.  Reed,  88  Va.  377,  13  S.  E. 
754;  Gish  V.  Moomaw,  89  Va.  345,  15  S.  B. 
868 ;  Chapman  v.  Chapman,  90  Va.  409,  18  S. 
E.  913 ;  Crews*  Adm'r  v.  Hatcher,  91  Va.  378, 
21  S.  B.  811 ;  Stanley  v.  Stanley's  Adm'r,  92 
Va.  534,  24  S.  E.  229.  It  would  serve  no  good 
purpose  to  refer  by  way  of  criticism  to  these 
Virginia  cases;  but  it  may  be  confidently 
asserted  that  their  authority  has  been  very 
much  shaken  by  the  later  case  of  Cheatham 
V.  Gower,  94  Va.  386,  26  S.  E.  853.  One  Judge 
—Keith,  P. — dissented.  The  provision  of  the 
will  involved  in  that  case  was:  "I  give  to  my 
nephew,  T.  M.  Cheatham,  during  his  life  my 


mansion. house,  and  at  his  death  to  his  sur- 
viving children.  My  money  and  bonds  I  wish 
to  be  equally  divided  between  L.  L.  Lester's 
and  T.  M.  Cheatham's  diildren.  All  the 
balance  of  my  estate,  both  real  and  personal, 
I  wish  to  be  equally  divided  between  T.  M. 
Cheatham's  and  L.  L.  Lester's  children." 
And  It  was  held  that  the  remainder,  after  the 
termination  of  the  life  estate  created  by  the 
first  clause,  passed  to  the  children  of  T.  M 
Cheatham  at  his  death,  whether  being  In 
the  testator's  lifetime  or  not,  but  the  estates 
given  by  the  other  two  clauses  of  the  will 
passed  to  the  children  of  Lester  and  Cheat- 
ham living  at  the  death  of  the  testator.  Th« 
court,  discussing  the  case,  referring  to  the 
other  Virginia  cases  cited  by  counsel,  said: 
"In  the  case  at  bar,  the  word  'surviving*  is 
not  used  by  the  testatrix  except  in  the  first 
clause  of  her  will,  and,  had  she  intended  that 
only  the  children  of  T.  M.  Cheatham  who 
were  living  at  her  death  should. take  under 
that  clause,  it  would  seem  reasonable  to  sup- 
pose that  she  would  have  used  such  words  as 
would  show  beyond  question  what  she  meant, 
and  not  such  as  she  does  use,  which,  by  their 
common  and  ordinary  meaning,  in  the  sense 
In  which  they  would  be  understood  by  per- 
sons of  common  understanding,  mean  that 
only  such  children  of  T.  M.  Cheatham  as 
might  be  living  at  his  death  were  to  take  an 
interest  In  the  property."  It  will  appear  from 
an  inspection  of  these  Virginia  authorities 
down  to  the  case  of  Cheatham  v.  Gower  that 
the  court  In  Virginia  has  followed  the  earlier 
English  decisions  on  this  subject,  and  has  ad- 
hered to  them  tenaciously,  and  did  not  until 
the  Cheatham  Case  modify  the  rule  of  the 
prior  cases  in  accordance  with  the  later 
English  decisions.  For  a  history  of  the 
earlier  English  cases,  and  the  later  cases 
modifying  the  rule  of  the  earlier  ones,  refer- 
ence is  made  to  2  Jarman  on  Wills  (6th  Ed.) 
661  et  seq.  Referring  to  the  later  English 
cases  of  Brograve  v.  Winder,  Newton  v. 
Ayscough,  Hoghton  v.  Whitgreave^  and  Dan- 
iell  V.  Daniell,  which  depart  from  the  rule  of 
the  earlier  cases,  Mr.  Jarman  says  (page  671): 
**The  general  rule  referring  survivorship  to- 
the  death  of  the  testator  was,  it  will  be  ob- 
served, departed  from  in  the  preceding  casein 
only  upon  particular  grounds;  and  these 
cases,  by  resting  the  construction  on  the 
special  circumstances,  might  seem  indirectly 
to  afford  a  confirmation  of  that  rul&  Their 
effect,  however,  in  consequence  of  the  in- 
definite and  questionable  nature  of  the  ex- 
ceptions which  they  went  to  establish,  evi- 
dently was  to  strike  at  the  root  of  the  rule 
Itself,  and  to  prepare  the  way  for  its  aban- 
donment in  cases  where  such  circumstances 
did  not  exist"  And  he  adds:  "It  is  curious 
to  observe  in  the  history  of  this  rule  of  con- 
struction the  steps  by  which  an  established 
doctrine  is  overturned."  There  Is  an  earlier 
Virginia  case  of  Burfoot  v.  Burfoot,  2  Leigh. 
119,  one  of  the  cases  cited  by  counsel  for  tb« 
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appellants  In  support  of  his  ylew&  As  we 
understand  them,  it  is  C9nceded  by  the  ap- 
pellants that  this  case  is  contrary  to  the 
Virginia  decisions  relied  upon  by  them. 

Inasmuch  as  the  Virginia  court  in  Cheat- 
ham y.  Gower,  supra,  did  not  feel  itself 
bound  by  the  prior  decisions  of  Hansford  v. 
Elliott  and  Martin  v.  Kirby,  neither  do  we 
feel  bound  thereby  to  adhere  to  the  ancient 
rule,  which  is  now  opposed  to  the  weight  of 
authority;  and  in  Schaeffer  y.  Schaeffer,  54 
W.  Va.  681,  46  S.  B.  150,  though  the  point 
is  there  only  mooted,  yet  Judge  Brannon, 
who  anticipated  the  adoption  by  us  of  the 
better  and  more  modem  rule  of  construction 
referring  to  the  rule  of  Martin  fy.  Kirby, 
says:  "Speaking  for  myself,  I  am  at  pres- 
ent ready  to  say  that  the  rule  is  not  sound. 
Once  it  was,  but  not  now.  Numerous  Eng- 
lish decisions  once  upheld  It"  And,  refer- 
ring to  the  discussion  by  Mr.  Jarman  (star 
page  1547),  Judge  Brannon  quotes  this  au- 
thor as  follows:  "In  this  state  of  the  au- 
thorities one  need  scarcely  hesitate  to  affirm 
that  the  rule  that  reads  a  gift  to  suryiyors 
simply  as  applying  to  objects  Hying  at  the 
death  of  the  testator  is  confined  to  those 
eases  in  which  there  is  no  other  period  to 
which  suryiyorshlp  can  be  referred;  and 
that,  where  such  gift  is  preceded  by  a  life 
or  other  prior  interest,  it  tal^es  effect  in 
favor  of  those  who  suryiye  the  period  of 
distribution,  and  of  those  only."  He  then 
cites  numerous  American  authorities  recog- 
nizing this  change  lu  the  rule.  In  Schaeffer 
V.  Schaeffer,  at  page  686  of  54  W.  Va.,  at 
page  151  of  46  S.  E.,  Judge  Brannon,  quot- 
ing from  the  same  author,  says  in  reference 
to  the  term  "substitution"  used  by  Rapallo, 
J.,  in  105  N.  Y.  89,  11  N.  B.  492,  59  Am.  Rep. 
478:  "The  term  'substitution'  is  generally 
applied  to  limitation  intended  to  provide  for 
the  death  of  prior  devisees  or  legatees  be- 
fore the  period  of  distribution."  Summers 
V.  Smith,  21  N.  B.  191,  127  111.  645,  and 
Smith  V.  Kimbell,  38  N.  E.  1029,  153  III. 
368,  Illinois  cases,  and  Britton  v.  Thornton, 
112  U.  S.  526,  5  Sup.  Ct  291,  28  L.  Ed.  816, 
are  leading  cases,  and  all  In  accord  with 
the  modem  rule  of  construction.  Smith  v. 
KimbeU  was  upon  a  bill  for  specific  per- 
formance of  a  contract  for  the  sale  of  real 
estate.  The  first  point  of  the  syllabus  Is: 
"A  testator  devised  land  to  his  daughter  in 
language  that  carried  the  fee,  and  then  de- 
clared: 'Should  the  said  daughter  die  leav- 
ing no  heirs,  I  will  and  direct  that  all  of 
the  above  described  property  shall  be  equally 
divided  between  my  sisters.'  Held,  that  the 
devise  to  the  sisters  was  a  valid  executory 
devise,  dependent  upon  the  daughter  dying 
without  issue  surviving  her."  Commenting 
on  the  New  York  and  Pennsylvania  cases 
cited  contrary,  the  Illinois  court  says: 
•*They  are  not  applicable  here,  for  the  rea- 
sons involved  in  the  observations  already 
made.  'When  the  death  of  the  first  taker 
Is  coupled  with  other  circumstances,  which 


may  or  may  not  ever  take  place-*as,  for  in- 
stance, death  under  age  or  without  children 
—the  devise  over,  unless  controlled  by  other 
provisions  of  the  will,  takes  effect,  accord- 
ing to  the  ordinary  and  literal  meaning  of 
the  words,  "upon  death,"  under  the  cir* 
cumstances  indicated,  at  any  time,  whether 
before  or  after  the  death  of  the  testator.* " 
In  Britton  v.  Thornton,  supra,  the  will  of 
Joseph  Thornton  provided:  "To  Bliza  Ann 
Thornton,  natural  daughter  of  my  said  son 
Nelson,  I  give  and  devise  all  that  plantation 
bought  of  Andrew  Porter  and  John  Davis" 
—and,  after  describing  it,  provided:  "Should 
the  said  Bliza  Ann  die  in  her  minority,  and 
without  4awful  issue  then  livmg,  the  land 
hereby  devised  shall  revert  and  become  a 
part  of  the  residue  of  my  estate  hereinafter 
disposed  of."  "The  question  which  lies  at 
the  foundation  of  this  case,"  says  Justice 
Gray,  "is  what  estate  Bliza  Ann.  Thornton 
took  in  the  land  which  Joseph  Thornton  spe- 
cifically devised  to  her";  and  he  answers  it 
by  saying:  "By  this  specific  devise,  Bliza 
Ann  Thornton  took  an  estate  in  fee,  defea- 
sible by  an  executory  devise  over."  .  And 
Justice  Gray  further  observes:  "When,  in- 
deed,  a  devise  is  made  to  one  person  in  fee, 
and  'in  case  of  his  death'  to  another  in  fee, 
the  absmrdlty  of  speaking  of  the  one  event, 
which  is  sure  to  occur  to  all  living,  as  un- 
certain and  contingent,  has .  led  the  courts 
to  interpret  the  devise  over  as  referring  on- 
ly to  death  in  the  testator's  lifetime.  ♦  •  • 
But,  when  the  death  of  the  first  taker  is 
coupled  with  other  circumstances  which  may 
or  may  not  ever  take  place,  as,  for  instance, 
death  under  age  or  without  children,  the 
devise  over,  unless  controlled  by  other  pro- 
visions of  the  will,  takes  effect,  according  to 
the  ordinary  and  literal  meaning  of  the 
words,  upon  death,  under  the  circumstances 
indicated,  at  any  time,  whether  before  or 
after  the  death  of  the  testator." 

It  seems  unnecessary  to  further  burden 
this  opinion,  already  too  long,  by  referring 
to  or  discussing  other  authorities.  The  dif- 
ference between  the  old  and  the  modem  rule 
of  construction  which  we  adopt  is  the  dif- 
ference between  giving  the  words  of  the 
testator  a  technical  meaning  not  intended  by 
him,  in  order  to  aid  the  earliest  possible  in- 
vestment of  the  estate  devised,  and  constru- 
ing the  words  of  the  testator  according  to 
their  ordinary  and  common  acceptation  to 
accomplish  the  purposes  of  the  testator.  The 
old  rule  was  not  founded  upon  proper  prin- 
ciples, and,  as  Jarman  says  with  reference 
to  the  growth  of  the  new  doctrine,  as  quoted 
by  Judge  Brannon  in  Schaeffer  v.  Schaeffer, 
at  page  683  of  54  W.  Va.,  at  page  151  of  46 
S.  E:  "The  sequel  will  serve  to  show  that  no 
rule  of  construction,  however  sanctioned  by 
repeated  adoption,  Is  secure  of  permanence, 
unless  founded  in  principle." 

It  only  remains  to  apply  the  proper  rule 
of  construction  to  the  will  of  the  testator 
involved  in  this  case.     Holding  this  docu- 
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ment  up  by  its  four  comers,  and  reading 
therefirom  the  mind  of  the  testator,  It  is 
clear  that,  when  be  made  his  win,  he  antic- 
ipated that  his  living  children  and  the  chil- 
dren of  his  deceased  son  would  all  be  Hying 
at  the  time  of  his  death;  and,  as  far  as  he 
could,  after  providing  for  his  widow  a  com- 
petency in  cash  and  for  her  dower  in  all  his 
lands,  he  endeavored  to  make  an  equal  divi- 
sion of  his  property  between  his  children 
and  grandchildren  with  estates  therein,  us- 
ing the  language  of  the  Hmitlng  clause  of 
the  will,  "to  be  taken  and  held  by  them  sub- 
ject to  the  following  limitation,"  etc.;  and 
that  limitation  was  that  after  they  should 
thus  come  into  possession  of  the  estates  de- 
vised to  them.  If  any  of  them  should  die 
without  children,  or  the  lawful  issue  of  such 
children,  living  at  the  time  of  his  or  her 
death,  or  bom  within  10  months  thereafter, 
then  the  lands  therein  devised  to  those  so  dy- 
ing without  such  children,  or  the  lawful  issue 
of  such  children,  living  at  the  time  of  his  or 
her  death,  or  bom  within  10  months  there- 
after, whether  such  event  should  happen  be- 
fore or  after  the  death  of  the  testator,  should 
descend  to  each  of  the  survivors  of  them 
and  to  their  lawful  issue,  the  descendants  of 
each  of  them  taking  the  portion  which  their 
deceased  ancestor  would  have  taken  if  liv- 
ing at  the  time  of  such  death— meaning,  of 
course,  the  death  of  the  first  taker.  This 
language  was  written  in  this  will,  as  the 
record  shows,  by  a  careful  and  painstaking 
lawyer,  at  one  time  a  distinguished  Judge  of 
this  court,  and  it  can  have  no  other  meaning 
than  to  refer  the  words  of  survivorship  con- 
tained therein  to  the  time  of  the  death  of 
the  several  primary  devisees,  whether  that 
event  should  take  place  before  or  after  the 
death  of  the  testator. 

Several  reasons  attempted  to  be  drawn 
from  the  provisions  of  the  will  are  assigned 
by  counsel  for  appellee  against  the  construc- 
tion we  place  upon  this  will.  First  It  is 
claimed  that  by  the  second  item  the  testator 
has  evinced  an  intention  that  all  of  his  chil- 
dren and  his  two  grandchildren  should  share 
equally  in  the  final  distribution  of  his  real 
and  personal  estate.  The  expression  is,  "chil- 
dren now  living,"  etc,  referring  to  his  chil- 
dren and  grandchildren  living  at  the  date  of 
the  will;  but,  if  the  death  of  any  of  these 
<diildren  and  grandchildren  had  occurred 
prior  to  the  death  of  the  testator,  the  literal 
fulfillment  of  this  expressed  wish  of  the  tes- 
tator could  not  have  taken  place.  But,  if  it 
be  said  that  the  last  clause  of  this  item  an- 
ticipates such  death  of  his  children  before 
the  death  of  the  testator,  by  providing  that 
said  children  or  the  lawful  issue  of  any  oth- 
er of  his  children  should  take  per  stirpes  the 
portions  which  his  deceased  child  or  children 
would  take  if  living,  and  thereby  refers  the 
words  of  survivorship  to  a  time  anterior  to 
the  death  of  the  testator,  we  do  not  think 
this  item  of  the  will,  taken  with  the  other 
provisions  thereof,  Is  sufficient  to  indicate  an 


Intention  on  the  part  of  the  testator  that  the 
words  of  survivorship  used  in  the  eleventh 
item  of  the  will,  the  limiting  clause  tiiereof, 
are  to  be  so  referred;  for  clearly  this  item, 
as  before  explained,  refers  the  period  of  sur- 
vivorship to  the  death  of  the  immediate  dev- 
isees who  would  be  in  a  position  to  take 
and  hold  the  land  devised,  at  the  death  of 
the  testator,  subject  to  the  contingency  of 
such  child  or  grandchild  dying  without  chil- 
dren or  lawful  issue  of  such  children  living 
at  the  time  of  his  or  her  deatti^  or  bom 
within  10  months  thereafter.  Second.  It  is 
claimed  that  the  provision  in  the  devise  of 
the  396%  acres  charging  said  land  with  a 
lien  in  favor  of  the  testator's  estate  for  the 
sum  of  $2,000  was  an  Inequitable  provision, 
inconsistent  with  the  testator's  expressed  de- 
sire that  his  estate  should  be  divided  equally 
between  his  children  and  grandchildren;  for, 
it  is  argued,  if  Dover  Pickens  took  only  a 
life  estate  in  the  396%  acres,  or  took  an  es- 
tate in  fee  defeasible  by  an  executory  devise 
over,  as  claimed  by  the  appellants,  it  is  possi- 
ble that  he  mi^t  have  enjoyed  the  use  of 
the  devise  for  a  day  only.  The  answer  to 
this  is  that  the  testator  did  not  anticipate 
such  a  contingency.  He  was  looking  forward 
to  the  enjoyment  by  his  children  of  the  lands 
and  property  respectively  devised  to  them 
for  the  usual  term  or  expectancy  of  life,  and 
In  the  division  of  his  lands  this  seemed  to 
him  to  be  the  only  way  of  equalizing  Dever 
Pickens  with  his  other  children,  so  that  they 
might  remain  in  enjoyment  during  their  sev- 
eral lives  of  equal  portions  of  his  estate,  sub- 
ject to  the  contingency  of  the  eleventh  clause 
of  the  will  Third.  Another  argumoit  is 
drawn,  on  the  theory  of  Inequality,  against 
our  construction  of  this  will — that  the  testa- 
tor in  the  first  clause  of  the  will  bequeathed 
a  large  bequest  of  $5,000  to  his  wife,  and  by 
the  eleventh  clause  thereof  provided  that,  in 
case  she  should  die  during  the  testator's  life- 
time, then  the  legacy  of  $5,000  and  the  per- 
sonal property  specifically  bequeathed  to  her 
should  fall  into  and  become  a  part  of  the 
residue  of  his  estate,  and  It  is  said  that,  if 
this  provision  is  read  in  connection  with  the 
said  seeond  clause.  It  is  Impossible  to  con- 
clude that  the  testator  meant  that  there 
should  be  at  any  time  su^ch  a  distribution  of 
his  estate  as  would  give  one  child  an  Inter- 
est greater  than  the  others  or  greater  than 
the  interest  devised  to  the  two  grandchildren. 
In  other  words,  as  we  understand  the  argu- 
ment, the  postponement  of  the  distribution 
of  the  residuum  of  his  estate  and  of  this  $5,- 
000  bequest  to  the  wife  of  the  testator  after 
his  death  would  work  an  inequality  upon  the 
other  children  not  anticipated  by  the  testa- 
tor. The  same  argument  might  be  made  with 
reference  to  the  provision  in  the  twelfth 
item,  providing  that  in  case  both  the  grand- 
children should  die  before  attaining  the  age 
of  21  years,  unmarried  and  without  lawful  is- 
sue at  the  time  of  his  or  her  death,  or  born 
within  10  months  thereafter,  the  interest  ol 
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both,  Including  both  legacies  to  them,  and  the 
interest  of  each  In  the  residne  of  such  es- 
tate, should  fall  into  and  become  a  part  of 
the  residue  of  the  estate  of  the  testator,  to 
be  disposed  of  as  therein  provided.  Here  Is 
a  special  provision  of  the  will  plainly  post- 
poning the  division  of  the  residue,  under  the 
conditions  named,  to  a  time  which  may  hap- 
pen long  subsequent  to  the  death  of  the  tes- 
tator. We  see  nothing  in  these  arguments 
against  our  construction  of  the  will.  It 
seems  to  be  written  in  plain  terms,  with  lit- 
tle ro<Hn  for  contrariety  of  opinion  in  rela- 
tion thereto. 

We  hold  that  by  the  terms  of  the  will  of 
said  James  Pickens  the  defendant  Dover 
Pickens  took  and  holds  thereunder  an  estate 
in  fee  in  said  tract  of  396%  acres,  defeasible 
by  an  executory  devise  over  upon  his  dying 
without  children,  or  the  lawful  issue  of  such 
children,  living  at  the  time  of  his  death,  w 
bom  within  10  months  thereafter,  to  his 
surviving  brothers  and  sisters  and  the  lawful 
issue  of  such  deceased  brothers  and  sisters, 
the  descendants  of  such  brothers  and  sisters 
to  take  such  portion  as  such  brother  or  sister 
would  have  taken  if  living  at  the  time  of 
such  death.  We  are  therefore  of  opinion 
that  there  is  error  in  the  decree  of  the  cir- 
cuit court  in  adjudging  that  the  said  Dover 
Pickens  by  the  devise  to  him  of  said  tract  of 
land  took  thereunder  an  indefeasible  estate 
In  fee  simple  therein,  and  decreeing  such  in- 
terest therein  to  be  sold  in  satisfaction  of 
the  lien  decreed  thereon. 

We  therefore  reverse  the  said  decree  in 
this  respect,  with  costs  to  the  appellants;  and 
this  cause  is  remanded  to  the  circuit  court, 
with  directions  to  modify  Its  decree  aforesaid 
in  accordance  with  the  opinion  of  this  court, 
and  to  be  therein  further  proceeded  with  ac- 
cording to  the  principles  herein  enunciated 
and  the  rules  of  equity. 


(128  Ga.  125) 

SIMMONS 


V.   SOARBOROUGH. 


(Supreme  Oonrt  of  Georgia.    Oct  3,  1907.) 
Writ  of  Ebbos— Bill  or  Exceptions— Final 

JUDOMENT—ASSIONMXNT    OT   EBBOB. 

'^A  direct  bill  of  exceptions  to  a  ruling 
made  pendente  lite,  which  does  not  assign  error 
upon  any  final  judgment,  though  such  a  judg- 
ment was  rendered,  will  not  be  entertained  by 
this  court.**  Kibben  v.  Coastwise  Dredging  Ck>.. 
120  Ga.  809,  48  S.  E.  330. 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  U  329,  844.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Lee  County; 
Z.  A.  Littlejohn,  Judge. 

I.  C  Scarborough  obtained  a  fi.  fa.  on  a 
judgment  recovered  against  B.  J.  and  L.  B. 
Simmons.  Mrs.  L.  B.  Simmons  filed  an  aifi- 
davit  of  illegality  to  the  levy,  and,  from  a 
Judgment  directing  that  the  fl.  fa.  proceed* 
Mrs.  Simmons  brhigs  error.    Writ  dismissed* 

The  plaintifl!  in  error,  Mrs.  L.  B.  Simmons, 
llled  an  aflSdayit  of  illegality  to  the  leyy  of  a 


fl.  fa.  in  fayor  of  Scait>orough,  transferee  of 
B3nx>m,  against  E.  J.  and  L.  B.  Simmons.  Up- 
cm  the  trial  the  plaintiff  In  error  'offered  an 
amendment  to  her  affidavit  of  Illegality.  The 
bill  of  exertions  recites  that  "the  plaintiff  * 
generally  demurred  to  the  amendment  and 
objected  to  the  same,  and  the  court  sustained 
the  demurrer  and  refused  to  allpw  the 
amendment;  thereupon  defendant  then  and 
there  excepted,  and  now  excepts  and  assigns 
the  same  as  error,  and,  for  cause  of  error, 
says  that  the  amendment  was  sufficient  In 
law  and  should  have  been  allowed.  The 
plaintiff  then  introduced  the  fi.  fa.  with  the 
levy  on  the  same,  and  closed.  No  other  evi- 
dence. Verdict  was  had  for  the  plaintiff, 
and  Judgment  entered  directing  said  fi.  fa. 
to  proceed."  No  other  assignment  of  error 
Is  made  in  the  bill  of  exceptions,  except  the 
one  above  quoted,  complaining  of  the  Judg« 
ment  refusing  and  disallowing  the  amend- 
ment 

Allen  Fort  &  Son,  H.  !«.  Long  &  Son,  and 
Lane,  Maynard  &  Hooper,  for  plaintiff  In 
error.  Shipp  &  Sheppard,  for  defendant  la 
error. 

BBGB;  J.  Writ  of  error  dlsmisaed.  All 
the  Justices  concur. 


a»  Oa.  1») 
MERGES  V.  SAGEB, 
(Sapreme  Court  of  Georgia.    Oct  8,  1907.) 

1.  EXECUTOBS— fiAI^B  OF  LAND— TiTLB  OF  PUB- 

chabkb^-Oavbat  Eiotob. 

Where  land  is  sold  by  an  executrix  under 
a  valid  decree  or  judgment  of  a  court  of  compe- 
tent jurisdiction,  directing  said  executrix  '^'to 
sell  the  said  several  tracts  of  land  in  the  fore- 
going petition  mentioned  and  described  at  pub- 
lic outcry,"  and  the  same  was  duly  advertised 
for  four  weeks  before  the  sale,  and  regular!  v 
sold  to  the  highest  bidder,  the  purchaser  at  such 
sale  takes  subject  to  the  general  rule  of  caveat 
emptor.  Kirkland  v.  Wade,  61  Ga.  478;  Col- 
bert V.  Moore,  64  Ga.  502;  Wells  v.  Harper, 
81  Ga.  194,  6  S.  E.  918,  12  Am.  St  Rep.  8ia 

[Ed.  Note.— For  cases  in  i^int  see  Gent  Dig. 
vol.  22,  Executors  and  Admmistrators,  SS  157»- 
1577.] 

2.  Samb— Sfecifio  Pebfobmancb. 

There  being  no  misrepresentations  or  fraud 
by  the  executrix  or  any  one  conducting  the  sale, 
and  it  appearing  that  the  alleRed  defects  com- 
plained of  by  the  purcfiaaer  could  have  been  dis- 
covered as  well  before  as  after  the  sale,  the 
purchaser  was  bound  by  his  bid;  and  no  error 
was  committed  by  the  court  in  decreeing  specific 
performance  of  his  contract  by  the  bidder. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DJB. 
vol.  22,  Executors  and  Administrators,  SS  1577-- 
158a] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  Geo.  T.  Cann,  Judge. 

Suit  by  L.  W.  SSger,  as  executor,  etc^ 
against  J.  A.  Mercer,  Jr.  From  a  decree  in 
favor  of  complainant,  defendant  brings  er- 
ror.   Affirmed. 

The  second  Item  of  the  will  of  Mary  Hous- 
ton,  deceased,  provided  that   her  property 
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should  be  held  in  trust  by  her  executor,  who 
was  directed,  out  of  the  rents,  income,  and 
profits,  to'  educate  and  maintain  the  minor 
children  of  the  testatrix,  and  to  pay  the  nec- 
essary expenses  of  the  estate.  And  said  exec- 
utor was  further  directed  "to  hold  together 
the  corpus  of  said  estate  until  the  youngest 
child  shall  arrive  at  the  age  of  twenty-one 
years;  and  then  In  further  trust  to  divide 
the  said  corpus  of  the  trust  estate  among  all 
my  children  Ifving  at  the  time  of  such  distri- 
bution, share  and  share  alike  as  tenants  in 
common,  the  child  or  children  of  a  deceased 
child  to  take  in  place  of  the  parent,  and  to 
share  per  stirpes  and  not  per  capita."  By  a 
codicil  the  testatrix  appointed  Sager,  defend- 
ant in  error,  executrix  and  trustee,  "with  all 
the  i)owers  therein  conferred,  ♦  ♦  ♦  any 
sale  and  reinvestment  to  be  made  Uy  the  said 
trustee  only  under  the  direction  and  decree 
of  a  court  of  competent  Jurisdiction  in  a 
proper  case-made."  When  the  two  youngest 
children  of  the  testatrix  had  arrived  at  the 
age  of  20,  and  17  years,  re^ectively,  they 
filed  a  petition  against  the  executrix  as  such 
and  individually,  and  against  the  other  chil- 
dren, praying  that  a  division  of  the  estate 
among  all  the  children  be  made  at  once,  for 
the  reason  that  the  net  income  of  the  estate 
was  insufficient  to  educate  and  support  the 
minor-  children  according  to  the  provisions  of 
the  will.  All  the  legatees  then  In  life  con- 
sented to  the  relief  sought  in  this  petition ; 
and  the  court  passed  an  order  which,  after 
reciting  that  all  parties  at  interest  were  rep- 
resented, and  the  jury  having  returned  a  ver- 
dict in  favor  of  the  prayer  in  the  petition, 
directed  that  the  estate  of  the  testatrix  be 
divided  among  said  legatees;  and  it  was  fur- 
ther ordered  and  decreed  that  the  executrix 
"sell  the  several  tracts  of  land  [belonging  to 
said  estate]  •  ♦  •  at  public  outcry,  after 
advertising  the  same  once  a  week  for  four 
weeks  before  the  sale  on  a  regular  sales  day,*' 
and  "that  any  sale  shall  be  made  subject  to 
confirmation  by  this  court"  In  conformity 
to  the  provisions  of  this  decree  the  sale  was 
made,  and  a  portion  of  the  lands  was  bid  in 
by  plaintifT  in  error,  and  said  sale  was  con- 
firmed by  the  court.  The  case  at  bar  arose 
upon  a  petition  filed  by  the  executrix  to  en- 
force this  bid.  The  defendant,  Merder,  filed 
his  answer,  in  which  he  admitted  making  the 
bid  above  referred  to,  but  alleged  that  the 
court  had  no  authority  to  decree  the  sale  and 
distribution  of  said  estate  Lefore  the  young- 
est child  arrived  at  the  age  of  21  years, 
and  that  said  sale  was  not  binding  upon  con- 
tingent beneficiaries  In  said  will,  who  were 
not  parties  to  the  said  proceedings,  nor  rep- 
resented therein,  and  prayed  that  he  be  re- 
leased from  his  said  bid.  The  case  was  heard 
by  the  presiding  Judge  without  the  Interven- 
tion of  a  Jury,  and  It  was  ordered  and  ad- 
Judged  that  the  defendant  be  required  to  take 
the  property  and  pay  the  amount  bid  by  him 
therefor.    The  defendant  excepted. 


Lester  &  Ravenel,  for  plalntii!^  1^  error. 
Saussy  &  Saussy,  for  defendant  in  error. 

BECK,  J.   Judgment  affirmed.    All  the  Jus- 
tices concur. 


(129  Ga.  74) 

HARRIS  V.  POWERS  et  al.    POWERS  et  aL 

V.  HARRIS  et  al.    NOLAN  et  al. 

V.  SAME. 

(Supreme  Court  of  Georgia.    Aug.  12,  1907.) 

1.  DowEB  —  Pbopbbtt  Subject  to  Doweb  — 
Equity  or  Redemption. 

At  common  law  a  widow  was-  not  dowable 
of  an  equity  of  redemption. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dif. 
vol.  17,  Dower,  H  45,  67,  59.] 

2.  Common  Law— Adoption. 

The  common  law  of  force  prior  to  May  14^ 
1776,  was  adopted  as  the  law  of  this  state  by  the 
act  of  February  25,  1784  (Cobb's  Dig.  721,  S  3), 
except  where  modified  by  statutes  or  not  ad- 
justed to  the  conditions  or  system  of  govern- 
ment existing  here. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Common  Law,  S  10.J 

8.  DowEB— Pbopebtt  Subject  to  Doweb. 

Where  an  owner  of  land  made  a  deed  to 
secure  an  indebtedness,  and  took  a  bond  for  re- 
conveyance upon  payment  of  the  debt,  and  died 
without  having  paid  any  part  of  the  debt,  or 
having  obtained  a  reconveyance,  his  widow  was 
not  entitled  to  take  dower  either  in  the  land  as 
a  whole  or  in  the  equity  of  redemption,  at  least 
not  without  first  redeeming  the  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Dower,  H  57,  50.] 

4.  Same. 

Where  the  estate  of  the  decedent  was  in- 
solvent, and  was  placed  in  the  hands  of  a  re- 
ceiver for  administration  by  a  court  of  equity, 
and  the  case  was  referred  to  an  auditor  for  an 
accounting,  creditors,  whose  claims  would  be 
affected  by  the  allowance  of  dower,  had  a  right 
to  contest  the  widow's  claim  to  have  dower 
allowed  to  her  in  land  to  which  the  husband  did 
not  hold  title  at  the  time  of  his  death,  but  only 
an  equity  of  redemption. 

5.  Same. 

The  principles  above  announced  were  not 
changed  by  the  fact  that  the  receiver,  under  or- 
der of  the  court,  sold  the  land  which  had  been 
conveyed  to  secure  the  debts,  paid  off  the  in- 
debtedness, and  had  a  surplus  on  hand.  Nor 
did  it  alter  the  case  that  creaitors  assented  to  the 
payment  of  the  secured  indebtedness  fwith  as 
exception  as  to  fees,  touching  which  tne  ques- 
tion was  reserved)  in  order  to  save  accraing  in- 
terest on  the  secured  debts. 

6.  Bills  ano  Notes— Nonpayment  of  Inteb- 
est— ELEcnoN  TO  Declabe  Whole  Amount 
Due. 

Where  a  promissory  note  was  due  five  years 
from  its  date,  with  interest  payable  annually 
on  a  fixed  day,  but  included  a  provision  that,  if 
the  interest  was  not  paid  when  due,  the  payee 
might  declare  the  entire  debt  due;  and  where, 
after  the  failure  to  pay  an  installment  of  inter- 
est, the  attorneys  for  the  creditor  gave  notice 
to  the  administrator  of  the  deceased  debtor  of  an 
intention  to  bring  suit  on  the  note  to  the  next 
term  of  court,  and  on  the  return  day  of  such 
term  suit  was  brought  by  the  creditor  for  the 
entire  amount  of  the  note,  this  was  evidence 
of  an  election  to  declare  the  whole  debt  due  for 
nonpayment  of  the  interest. 

7.  Same. 

This  would  not  be  altered  by  the  fact  that 
the  maker  of  the  note  had  died,  and  an  adminis- 
trator had  been  appointed,  nor  because  the  cred 
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itor  did  not  bring  a  separate  suit  on  the  note, 
but  joined  with  other  creditors  in  an  equitable 
petition,  praying  to  have  its  right  enforced,  and 
also  for  the  administration  of  the  estate  by  a 
court  of  equity. 

8.  SaMB  —  AlTOBNEY'a   FEES— RlGBT  TO   Rs- 
COVEB. 

Where  a  provision  for  the  payment  of  at- 
torney's fees  is  included  in  a  note,  the  death  of 
the  debtor  insolvent  will  not  destroy  the  right 
to  recover  such  fees  as  against  the  administra- 
tor, upon  compliance  with  the  statute  in  respect 
to  giving  notice. 

9.  Same. 

Where  notice  was  duly  given,  in  accordance 
with  the  act  of  1900  (page  53),  to  an  adminis- 
trator of  an  intention  to  bring  suit  upon  certain 
promissory  notes  made  by  the  decedent,  which 
contained  a  provision  for  the  payment  of  at- 
torney's fees,  'and  where  the  estate  was  insol- 
vent, and  by  reasons  of  complications  it  was  nec- 
essary to  place  the  assets  in  the  hands  of  a 
receiver,  and  to  have  an  accounting  as  to  as- 
sets and  debts,  and  where,  on  the  last  day  for 
bringing  suit  to  the  next  term  of  the  superior 
court  (in  this  state  called  the  return  day),  the 
creditors  holding  such  notes  and  others  filed  an 
equitable  petition  under  which  a  receiver  was 
appointed  and  an  administration  of  the  assets 
of  the  estate  had,  and  where  the  auditor,  to 
whom  the  case  was  referred,  found  that  the  ad- 
vQinistrator  had  no  money  with  which  the  notes 
might  have  been  paid,  and  could  not  borrow  it, 
and  in  effect  that  no  payment  could  have  been 
made,  the  holders  of  the  notes  were  not  prevent- 
ed from  recovering  attorney's  fees  thereon  be- 
cause the  suit  was  commenced  on  such  return 
day. 
(Syllabus  by  the  Court) 

Error  from  Superior  CJourt,  Bartow  Ooun- 
ty;  A.  W.  Plte,  Judjge. 

Action  between  A.  De  R.  Harris  and  H.  M. 
Powers  and  one  Nolan  and  others.  From  the 
judgment,  Harris  brings  error,  and  Nolan 
and  Powers  assign  cross-bills.  Judgment  on 
the  main  bill  with  exceptions  affirmed,  and 
on  the  cross-bills  reversed. 

Jno.  L.  Norris,  for  A.  De  R.  Harris.  Thos. 
W.  Milner  &  Sons,  Jno.  W.  &  Paul  F.  Akin, 
Joe  M.  Moon,  Thos.  O.  Milner,  G.  H.  Aubrey, 
and  J.  B.  Conyers,  for  H.  M.  Powers  and 
others. 


LUMPKIN,  J.  This  case  arose  upon  an 
equitable  petition,  under  which  an  insolvent 
estate  of  a  decedent  was  placed  in  the  hands 
of  a  receiver  upon  the  application  of  cred- 
itors. It  was  referred  to  an  auditor  to  take 
an  accounting  and  make  a  report,  with  a 
view  to  the  proper  administration  of  the  as- 
sets under  decree  of  the  court  Among  the 
creditors  who  filed  the  original  petition  were 
the  holders  of  deeds  made  by  the  decedent 
in  his  lifetime  to  secure  certain  debts,  bonds 
to  reconvey  upon  payment  having  been  made 
to  him  by  the  grantees  in  the  deeds  respec- 
tively. There  were  also  unsecured  creditors. 
The  widow  claimed  dower.  One  of  the  se- 
cured creditors  claimed  attorney's  fees  un- 
der a  provision  in  the  note  held  by  it  An 
unsecured  creditor  also  claimed  attorney's 
fees.  The  auditor  refused  to  allow  them,  and 
exception  was  taken.  Pending  the  case,  un- 
der an  interlocutory  decree  of  the  court,  the 
receiver  sold  the  lands,  paid  off  the  holders 


of  the  secured  debts,  and  had  in  hand  a  sur- 
plus amounting  to  several  thousand  dollars. 
The  auditor  found  that  the  widow  was  en- 
titled to  dower  in  the  equity  of  redemption, 
or,  in  lieu  of  it,  in  the  surplus  of  the  pro- 
ceeds of  the  lands  after  paying  off  the  debts 
secured  by  the  deeds.  To  this  other  credit- 
ors filed  exception,  contending  that  t^e  wid- 
ow was  not  dowable  in  such  equity  or  sur- 
plus. The  widow  filed  exceptions,  claiming 
that  she  was  entitled  to  dower,  not  only  in 
the  surplus^  but  to  be  measured  on  the  basis 
of  the  value  of  the  entire  lands.  She  sought 
to  have  set  apart  to  her  a  sum  of  money  in 
lieu  of  dower  in  the  lands,  alleging  that  this 
was  by  agreement  under  the  statute.  Civ. 
Code  1895,  §  4695.  Motions  and  counter  mo- 
tions were  made  to  dismiss  various  ej^ep- 
tlons,  which  were  overruled.  The  presiding 
Judge  overruled  all  of  the  exceptions  of  law 
and  fact,  and  entered  a  decree  accordingly. 
All  parties  excepted;  a  main  bill  of  excep- 
tions, a  cross-bill  of  exceptions,  and  two  in- 
dependent bills  of  exceptions  being  filed. 
With  one  of  these  we  have  dealt  separately. 
Pendley  v.  Powers,  68  S.  B.  653.  The  oth- 
ers we  will  consider  together. 

We  deem  it  imnecessary  to  deal  with  the 
demurrers  to  exceptions  and  motions  to  dis- 
miss them,  or  with  exceptions  to  an  allow- 
ance of  an  amendment  to  one  set  of  excep- 
tions, further  than  to  say  that  we  think 
there  is  enough  properly  before  us  to  raise 
the  questions  above  indicated,  and  we  win 
deal  with  them  accordingly. 

It  has  been  said  that  dower  was  introduced 
into  Denmark  by  Sweyn,  the  father  of  Ca- 
nute, out  of  gratitude  to  the  Danish  ladies, 
who  sold  all  their  jewels  to  ransom  him 
when  taken  prisoner  by  the-  Vandals,  and 
that,  possibly,  the  English  dower  was  a 
relic  of  the  Dani^  custom,  though  the  rea- 
son given  for  its  adoption  In  England  was 
the  more  practical  one  of  making  provi- 
sion for  the  sustenance  of  the  wife,  and  the 
rearing  and  education  of  the  younger  chil- 
dren. 2  Bl.  Com.  129.  If,  indeed,  dower  had 
an  origin  so  tinged  with  grateful  gallantry, 
and  having  for  its  purpose  the  rewarding  of 
the  generous  ladles  of  Denmark  by  confer- 
ring upon  them  a  right  in  respect  of  their 
husbands'  lands,  with  or  without  the  con- 
sent of  the  husbands,  it  is  not  surprising  that, 
when  it  became  a  part  of  the  law  of  England, 
it  should  have  been  often  declared  to  b&  a 
favored  right  especially  by  the  courts  of 
equity,  which  delighted  in  being  called 
"courts  of  conscience."  The  effort  to  harmo- 
nize the  holding  of  the  courts  of  law  that  dow- 
er was  a  legal  right,  that  seisin,  which  was 
necessary  to  the  perfection  of  a  freehold,  was 
necessary  to  dower,  and  that  a  widow  could 
only  take  dower  in  a  legal  estate,  with  gen- 
eral ideas  of  moral  duty  on  the  part  of  the 
husband  to  support  his  wife  and  children, 
and  with  broad  equitable  views,  gave  rise 
to  a  series  of  decisions  which  are  not  easily 
to  be  reconciled  on  a  basis  of  sound  and  con- 
sistent principle.    An  excellent  discussion  of 
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thlB  Bubjeet  wUl  be  found  In  Park  on  Dower, 
124~i'10  (as  contained  11  Law  Lib.  pp.  56, 
64);  D'Arcy  r.  Blake,  2  Sch.  &  Lefr.  888. 
Whatever  real  or  apparent  differences,  bow- 
ever,  there  may  have  been  among  some  of  the 
decisions^  the  rule  of  the  common  law  was 
ultimately  determined  to  be  that  a  widow 
could  not  take  dower  in  an  equity  of  redemp- 
tion. In  Dixon  v.  Saville,  1  Bro.  O.  O.  p.  326, 
decided  by  the  Lords  Commissioners  of  the 
Great  Seal  in  1783,  it  was  held  that  ''a  wid- 
ow is  not  dowable  of  an  equity  of  redemp- 
tion.'* Lord  Loughborough  treated  the  rule 
as  BO  well  settled  that,  after  considering  the 
arguments  whidi  ^  discussed  numerous  cases, 
he  dismissed  the  entire  matter  in  the  follow- 
ing brief  opinion:  'The  argument  in  the 
cases  cited  has  generally  sprung  from  com- 
passion. The  case  of  an  estate  by  the  courtesy 
in  a  trust  is  the  anomalous  case,  not  the  rule 
that  the  wife  shall  not  have  dower.  I  confess 
I  think  it  so  much  settled  that  it  would  be 
wrong  to  discuss  it  much."  Mr.  Park  says: 
''This  has  been  since  recognized  to  be  the 
law  by  universal  practice,  and  by  several  of 
the  most  learned  Judges."  Park  on  Dower, 
137  (11  Law  Lib.,  top  p.  63).  As  early  as 
1712,  in  the  case  of  Bottomley  v.  Fairfax, 
Prec.  Ch.  336,  it  was  said  that  "in  this  case 
it  was  clearly  agreed  that  if  a  husband  be- 
fore marriage  conveys  his  estate  to  trustees 
and  their  heirs  in  such  manner  as  to  put 
the  legal  estate  out  of  him,  though  the  trust 
be  limited  to  him  and  his  heirs,  that  of  this 
trust  estate  the  wife  after  his  death  shall 
not  be  endowed,  and  that  this  court  hath 
never  yet  gone  so  far  as  to  allow  her  dower 
In  such  case."  That  the  common-law  rule, 
prior  to  Dower  Act,  3  &  4  Wm.  IV,  c  105, 
was  that  the  wife  was  not  entitled  to  dower 
in  an  equity  of  redemption,  see,  also,  Daw- 
son V.  Bank  of  Whltehaveb,  L.  R.  6.  Ch.  Div. 
218;  Mayburry  v.  Brien,  15  Pet  (U.  S.)  20, 
10  L.  Ed.  646;  Stelie  v.  Carroll,  12  Pet  (U. 
S.)  201,  9  L.  Ed.  1056;  11  Am.  &  Eng.  Enc 
Law  (2d  Ed.)  210;  4  Kent's  Om.  43  et  seq.; 
Bispham's  Eq.  (6th  Ed.)  616.  In  14  (3yc.  009 
the  rule  is  thus  succinctly  stated:  "At  com- 
mon law  seisin  of  a  legal  estate  is  an  essen- 
tial requisite  to  the  right  of  dower,  and  there- 
fore the  widow  is  not  entitled  to  dower  in 
lands  to  which  her  husband  had  only  an 
equitable  title."  On  page  914  It  is  said:  ''The 
right  of  redemption  from  mortgages  being 
regarded  as  a  mere  equitable  title,  the  com- 
mon law  did  not  recognize  dower  right  of  a 
widow  in  her  husband's  equity  of  redemx>- 
tion."  In  10  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
162,  It  is  said:  'The  familiar  rule  of  equity 
that  all  the  incidents  of  legal  estates  shall 
attach  and  apply  to  equitable  estates  did  not, 
at  common  law,  include  the  right  of  dower. 
This  exception,  it  is  said,  was 'contrary  to 
all  the  analogies  of  legal  and  equitable  es- 
tates, and,  If  it  were  now  open  to  question, 
wouid  be  no  longer  recognized.  It  has  been 
ctianged  in  England,  Canada,  and  most  of 
the  United  States."    The  revolt  against  the 


common-law  rule  was  greatly  forwarded.  If 
not  led,  by  the  distinguished  chancellor  Kent, 
as  early  as  1804,  in  the  case  of  Waters  v. 
Stewart,  1  Oalnes'  Cas.  (N.  T.)  '47,  6& 
He  discussed  at  length  the  position  of  the 
holder  of  an  equity  of  redemption  in  posses- 
sion of  the  debtor,  and  held  that,  under  the 
New  York  statute,  it  could  be  seized  and 
sold  under  an  execution.  This  was  followed 
in  1821  by  Titus  v.  Neilson,  5  Johns.  Ch.  (N. 
Y.)  452,  holding  that  the  widow  was  entitled 
to  dower  in  the  land,  subject  to  the  mort- 
gage, and  that  the  court  would  allow  her 
dower  out  of  the  surplus  proceeds  of  the  sale 
of  the  nwrtgaged  premises  on  a  bill  for  a 
foreclosure  and  sale.  In  that  case,  however, 
it  was  still  recognized  that  '*in  England  dow- 
er is  considered  as  a  mere  legal  right,  and 
equity  follows  the  law,  and  will  not  create 
the  right  where  it  does  not  subsist  at  law." 
See,  also,  Hitchcock  v.  Harrington,  6  Johns. 
(N.  Y.)  2^,  5  Am.  Dec.  229.  For  a  full  de- 
velopment of  this  theory,  see  the  authorities 
above  cited,  and  also  1  Jones  on  Mortgages 
(6th  Ed.)  S  6G4,  p.  658  et  seq.  Whatever  may 
be  the  justice  or  injustice  of  the  English  rule 
as  to  dower  in  an  equity  of  redemption,  or 
what  is  analogous  to  it  under  our  system,  it 
was  enacted  by  the  Legislature  of  this  state 
on  February  25,  1784,  that  the  common  law 
of  England  of  force  prior  to  May  14,  1776, 
should  be  of  force  in  this  state.  Cobb's  Dig. 
721,  S  3;  Pol.  Code  1895,  S  1,  par.  3;  Prince's 
Dig.  p.  570.  Thus,  then,  so  far  as  the  com- 
mon-law rule  is  applicable  to  the  present 
situation,  it  must  remain  of  force  until 
changed  by  legislation.  Under  the  common 
law,  dower  attached  to  all  of  the  lands  and 
tenements  of  wliich  the  husband  was  seised 
in  fee  simple  or  fee  tail  at  any  time  during 
the  coverture,  and  of  which  any  issue  which 
the  wife  might  have  had  might  by  possibility 
have  been  heir.  Under  the  law  of  this  state, 
'*dower  is  the  right  of  a  wife  to  an  estate  tor 
life  in  one-third  of  the  lands,  according  to 
valuation;  including  the  dwelling  house  (whidi 
is  not  to  be  valued  unless  in  a  town  or  city) 
of  which  the  husband  was  seised  or  possessed 
at  the  time  of  his  death,  or  to  which  the 
husband  obtained  title  in  right  of  his  wife." 
Civ.  Ck)de  1895,  §  4687.  As  a  husband's  mar- 
ital rights  no  longer  attach  to  liis  wife's  prop- 
erty, the  last  dause  of  this  definition  can 
have  no  application,  except  to  cases  arising 
prior  to  what  is  known  as  **the  married  wo- 
man's law  of  1866,"  and  may  be  disregarded 
in  the  present  consideration.  The  change 
authorizing  the  husband  to  convey  his  prop- 
erty free  from  the  right  of  dower  on  the  part 
of  his  wife,  and  without  relinquishment  from 
her  except  as  to  property  which  he  received 
through  her,  dates  back  to  1826.  Cobb's 
Dig.  171,  S  29.  But  it  will  be  noticed  that, 
to  entitle  a  widow  to  dower,  the  husband 
must  have  died  seised  and  possessed.  Except 
as  modified  by  statute,  and  with  a  possible 
exception  in  10  Ga.,  Infra,  the  word  **seised" 
has  always  been  treated  as  referring  to  a 
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legal  title,  or  certainly  a  perfect  equity, 
equlyalent  thereto,  relatively  to  applications 
for  dower. 

In  Chapman  t.  Schroeder,  10  Ga.  821,  dow- 
er was  recognized  as  a  legal  claim.  It  was, 
Indeed,  there  held  that  a  widow  was  dowable 
of  wild  and  uncultivated  lands,  whether  in 
England  she  woul4  have  been  so  or  not,  ow- 
ing to  the  situation  and  circumstances  of  our 
people,  as  well  as  and  by  reason  of  implica- 
tions from  certain  laws.  In  Bowen  v.  Ck>l- 
lins,  15  Ga.  100,  it  was  held  that  a  purchaser 
of  land  who  held  under  a  bond  for  title, 
with  part  of  the  purchase  money  paid  at  the 
time  of  his  death,  was  not  seised  and  possess- 
ed of  the  land  within  the  meaning  of  the 
law.  It  was  said  that,  whatever  might  be 
the  meaning  of  the  word  "seisin,"  it  included 
In  it  this  ingredient:  "A  title  which  is  com- 
p]et&"  See,  also,  Clements^ v.  Bostwlck,  38 
Ga.  1;  Day  v.  Solomon,  40  Ga.  32;  Kinne- 
brew  V.  McWhorter,  61  Ga.  33;  Raley  y. 
Boss,  58  Ga.  862;  Hill  T.  Hill,  81  Ga.  516,  8 
8.  B.  879  (2);  Phrkle  v.  BQuitable  Mortgage 
Ck>.,  09  Ga.  524,  28  S.  E.  34  (the  ruling  that 
the  clause  inserted  in  the  conveyance  involv- 
ed in  that  case  made  it  a  mortgage  has  since 
been  reversed  in  Pitts  v.  Maier,  115  Ga.  281, 
285,  41  S.  E.  570) ;  Ferris  T.  Van  Ingen,  110 
Ga,  102,  115,  35  S.  E.  847.  In  Latham  v.  Mc- 
Ijain.  64  Ga.  320,  it  was  held  that  where  one 
entered  into  the  possession  of  land  under  a 
parol  contract  to  purchase,  but  paid  no  part 
of  the  purchase  money  to  the  holder  of  the 
legal  title,  he  was  not  seised  as  against  the 
latter  and  those  claiming  under  him ;  and  on 
his  death,  even  after  he  had  tendered  the 
purchase  money,  his  widow  was  not  dowable 
of  the  land.  It  was  there  recognized  that  le- 
gal seisin  might  be  obtained  by  paying  the 
purchase  money  in  full,  where  a  bond  for 
titles  or  other  written  contract  for  sale  and 
purchase  had  been  entered  into,  or  that  title 
might  be  acquired  by  deed  or  prescription. 
Bleckley,  J.,  said:  "Mere  tender  of  money 
does  not  operate  as  payment,  nor  work  a 
transmutation  of  title.  The  money  which  the 
complainant's  husband  tendered  to  the  rail- 
road company  remained  his  money,  and,  if 
it  was  still  on  hand  when  he  died,  became 
assets  of  his  estate.  And.  if  he  owned  the 
money  at  the  time  of  his  decease,  he  surely 
did  not  own  the  land  also.  The  tender,  to- 
gether with  the  other  facts,  put  him  in  a 
situation  where  he  might  have  filed  a  bill  for 
specific  performance,  and  obliged  the  railroad 
company  to  invest  him  with  title,  but  he  did 
not  pursue  that  course.  He  took  no  steps  to 
strip  ofT  the  title  with  which  the  company 
was  clothed.  The  most  that  can  be  said  is 
that  he  died  possessed  of  a  right  to  become 
seised  of  the  land  by  the  appropriate  pio- 
ceeding  in  equity;  and  possibly,  if  the  right 
were  now  actually  enforced  by  his  executors, 
administrators,  or  heirs  at  law,  so  as  to  ren- 
der the  land  the  property  of  the  estate  fully 
and  completely,  the  widow  might  be  dowable 
of  it  on  the  doctrine  of  relation."  In  McDonald 
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v.  McDonald,  120  Ga.  403,  47  S.  K.  918  it  was 
held  that  where  a  husband  borrowed  money, 
made  an  absolute  deed  under  the  provisions 
of  the  Code  to  secure  it,  received  a  bond  for 
titles  from  the  lender,  and  at  the  time  of  his 
death  had  paid  none  of  the  notes  given  for 
the  borrowed  money,  he  had  no  interest  in 
the  land  except  the  equity  of  redemption,  and 
his  widow  was  not  entitled  to  dower  therein. 
In  that  case  the  objection  was  made  by  the 
administrator,  and  it  was  held  that  he  had  a 
right  to  do  so,  although  the  holder  of  the  se- 
curity deed  withdrew  all  objection  on  its 
part  In  other  cases  the  holder  of  the  se- 
curity deed  was  involved,  but  in  the  McDon- 
ald case  it  was  not  so;  and  therefore  it  is 
a  direct  adjudication  controlling  in  the  pres- 
ent case,  if  the  creditors  here  had  the  right 
to  make  the  objection.  We  have  granted  per- 
mission to  review  the  case  last  cited,  and 
have  carefully  considered  the  briefs  and  ar- 
guments of  counsel.  We  cannot,  however, 
overrule  it  What  has  been  said  above  will 
show  the  reason  on  which  it  rests.  It  was 
contended  that  the  act  of  1884  (Acts  188^^-85, 
p.  92),  now  codified  in  section  4688  of  the 
Civil  Code  of  1895,  changed  the  law  so  as  to 
allow  dower  to  be  assigned  in  an  equity  of 
redemption.  That  section  reads  as  follows: 
"I>ower  may  be  assigned  in  lands  held  un- 
er  deed,  bond  for  titles,  or  other  instru- 
ment in  writing  having  like  effect,  where  a 
portion  of  the  purchase  money  has  been 
paid,  but  thQ  estate  in  dower  shall  be  liable 
for  the  unpaid  purchase  money  where  the 
vendee  held  under  bond  for  titles  or  other 
instrument  having  the  same  effect,  or  under 
deed  where  contemporaneously  with  the  exe- 
cution of  the  deed  the  vendee  encumbered  the 
laud  with  a  mortgage  for  the  purchase  mon- 
ey." Apparently  the  act  was  passed  to  meet 
the  ruling  in  Bowen  v.  Collins,  15  Ga.  100, 
and  perhaps  in  part  Wilson  v.  Peoples,  61  Ga. 
218.  It  is  limited  to  the  cases  mentioned  in 
it  Whether  the  payment  of  a  part  of  the 
debt  secured  by  deed  with  bond  to  reconvey 
would  be  analogized  to  payment  of  a  part  of 
the  purchase  money  is  not  now  before  us,  as 
there  was  no  such  payment  Nor  is  the  law 
which  requires  seisin  as  a  basis  for  dower 
changed  by  section  4696  of  the  Code,  which 
allows  the  widow,  with  the  assent  of  the 
executor  or  administrator,  and  the  approval 
of  the  ordinary,  to  elect,  in  lieu  of  her  dower, 
an  amount  in  money  to  belong  absolutely  to 
her,  to  be  estimated  and  determined  by  the 
commissioners  appointed  to  assign  dower, 
whose  report  shall  be  subject  to  the  same 
objection  as  are  admeasurements  of  dower  in 
land.  This  simply  authorized  the  payment  Of 
a  sum  of  money  in  lieu  of  the  dower  In  the 
land,  but  did  not  create  a  right  of  dower 
where  none  existed  belore.  If  there  was  no 
right  to  dower  in  the  land,  there  was  no 
right  to  an  equivalent  sum  of  money  in  lieu 
of  it  This  is  made  clear  by  the  closing  part 
of  the  section,  which  declares  that  the 
amount  so  awarded  shall  be  paid  in  prefer- 
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ence  to  all  other  claims  "out  of  the  proceeds 
of  the  sale  of  the  lands.''  There  are  some 
differences  between  our  statutory  deed  to 
secure  a  debt,  with  bond  for  titles  to  be  made 
on  repayment,  and  a  mortgage  under  the 
common  law.  The  deed  to  secure  a  debt  is 
a  statutory  creation,  and  has  given  rise  to 
some  decisions  which  do  not  very  closely  fol- 
low analogies.  The  deed  conveys  the  title, 
but  the  grantee  cannot  recover  possession  un- 
til after  failure  to  pay.  Even  theu,  if  he  re- 
covers possession,  he  has  not  a  perfect,  in- 
defeasible title,  but  is  liable  to  an  accounting 
for  n^nts,  issues,  and  profits  to  be  applied  to 
the  sutisfaction  of  the  debt,  and,  after  it  has 
been  discharged,  the  grantor  is  again  entitled 
to  the  land.  Gunter  v.  Smith,  113  Ga.  IS, 
38  S.  E.  374;  Polhill  v.  Brown,  84  Ga.  339, 
10  S.  E.  921.  If  the  debtor  remains  in  pos- 
session and  the  land  is  sold  under  execution 
against  the  grantee,  the  purchaser  does  not 
acquire  a  perfect  title,  but  only  the  rights  of 
the  grantee.  Bridger  v.  Exchange  Banli,  126 
Ga.  822,  56  S.  E.  97.  But  to  a  considerable 
extent  there  is  an  analogy  between  our  se- 
curity deed  and  a  common-law  mortgage,  and 
rulings  in  regard  to  the  latter  may  be  con- 
sidered to  furnish  a  guide  as  to  the  status 
of  the  former  on  the  subject  of  dower.  Ash- 
ley V.  Cook,  109  Ga.  653,  657,  35  S.  E.  89. 

It  is  urged  that  the  maker  of  the  deed  in 
possession  should  be  treated,  as  to  all  the 
world  except  the  grantee,  as  the  owner  of 
the  property.  This  is  to  a  large  extent  true. 
Thus,  where  such  grantor  brings  an  action  of 
ejectment,  the  defendant  cannot  set  up  the 
security  deed,  even  after  maturity  of  the 
debt,  as  an  outstanding  title  to  defeat  the 
action,  unless  his  possession  is  connected 
with  such  title.  Ashley  v.  Ck>ok,  109  Ga. 
653,  657,  35  S.  E.  89.  The  statement  is 
broadly  made  in  Wilkins  v.  Gibson,  113  Ga. 
31,  00,  38  S.  B,  374,  84  Am.  St  Rep.  204, 
that,  as  against  every  one  except  the  gran- 
tee tn  the  security  deed,  the  maker  could 
set  up  that  he  was  the  owner  of  the  proper- 
ty and  entitled  to  all  the  rights  as  such,  and 
that  bis  vendees  could  do  the  same.  In 
some  respects  the  maker  of  the  deed,  though 
in  possession,  is  not  the  absolute  owner  rel- 
atively to  every  one  save  the  grantea  Thus 
the  rule  laid  down  in  New  York  and  other 
states,  that  the  equity  of  redemption  held  by 
the  grantor  is  subject  to  levy,  has  not  been 
followed.  On  the  contrary,  it  has  been  held 
not  to  be  so  subject.  Groves  v.  Williams, 
69  Ga.  614;  Shumate  v.  McLendon,  120  Ga. 
396,  48  S.  E.  10.  Following  the  contention 
Just  above  referred  to,  it  was  further  insisted 
that  the  creditors  could  not  assert  the  ex- 
istence of  the  deed  in  order  to  defeat  the  wid- 
ow's dower.  They  are  not  seeking  to  claim 
any  right  under  the  deed,  nor  do  they  occupy 
the  position  of  a  defendant  in  ejectment  set- 
ting up  an  outstanding  title.  An  insolvent 
estate  of  a  decedent  has  been  taken  in 
charge  by  a  court  of  equity  for  administra- 
tion.   If  one  claimant  gets  more  than  he  or 


she  is  entitled  to,  another  loses  correspond- 
ingly. What  these  creditors  are  doing  Is  to 
seek  to  prevent  the  estate,  which  is  being 
administered  through  the  court  of  equity, 
from  being  diminished  by  unlawful  claims, 
which  will  cause  them  to  lose  all  or  a  part 
of  what  is  due  to  them.  We  know  of  no 
reason  why  this  cannot  be  done.  Counsel 
for  the  widow  argued  that  the  administra- 
tor, by  reason  of  the  grant  of  an  injunction 
and  the  fact  that  he  had  been  appointed  re- 
ceiver, had  been  prevented  from  proceeding 
to  handle  the  estate  as  administrator,  and 
could  not  set  up  this  defense  against  the 
claim  of  dower  so  as  to  protect  the  estate  for 
creditors.  If  this  is  true,  it  surely  cannot 
be  that  the  court  will  prevent  the  adminis- 
trator from  protecting  the  estate  for  credit- 
ors, and  at  the  same  time  will  refuse  to  al- 
low the  creditors  to  protect  themselves.  See 
Pendley  v.  Powers  (decided  to-day)  58  8.  E. 
653.  Another  anomaly  which  has  grown  up 
in  the  law  of  dower  is  this:  Under  the 
English  common  law,  a  widow  being  entitled 
to  dower  in  all  the  land  of  which  her  hus- 
band was  seised  at  any  time  during  cover- 
ture in  fee  simple  or  fee  tail,  with  a  possi- 
bility of  inheritance  in  her  issue,  this  right 
was  considered  as  a  sort  of  claim  or  quasi 
incumbrance  or  interest  in  her  favor  attach- 
ing to  all  such  land.  It  was  even  sometimes 
referred  to  as  a  species  of  inchoate  estate 
in  her.  If  the  husband  made  a  mortgage; 
and  she  did  not  release  her  dower,  upon  his 
death  she  was  entitled  to  dower  in  the  land 
without  regard  to  the  mortgage.  If  she  did 
release  her  right  of  dower  In  favor  of  the 
mortgagee,  it  was  nevertheless  contended 
that  this  operated  only  as  a  waiver  or  es- 
toppel In  favor  of  the  mortgagee,  or  those 
succeeding  to  his  rights,  and  that  the  in- 
choate  right  still  existed  as  against  others. 
Out  of  this  situation  probably  arose  the  ad- 
judication of  some  of  the  courts  that  the 
widow  was  entitled  to  redeem  the  land,  re- 
placing the  title  in  the  estate  of  her  hus- 
band, and  then  by  a  species  of  relation, 
treating  the  land  as  having  been  in  the  seisin 
of  her  husband  at  his  death.  This  redemp- 
tion by  the  widow  was,  of  course,  with  her 
own  funds,  not  with  the  funds  of  others,  or 
of  the  estate,  which  she  had  no  right  to 
control.  It  was  said  that,  if  she  thus  re- 
deemed, she  might  claim  as  a  creditor  for 
the  redemption  money  in  excess  of  her  prop- 
er proportion.  There  are  also  rulings  that 
if  an  heir  or  the  administrator  in  the  ordi- 
nary course  of  administration  should  re- 
deem the  land,  she  might  claim  dower,  pay- 
ing her  proper  proportion  of  the  redemption 
money.  In  Georgia  a  mortgage  conveys  no 
title,  but  only  creates  a  lien.  Civ.  Code  1895, 
§  2723.  The  wife  has  no  inchoate  right  or 
claim  of  dower  in  respect  of  the  lands  of 
which  her  husband  was  seised  at  any  time 
during  coverture,  but  only  as  to  that  whicb 
he  was  seised  and  possessed  of  at  his  death. 
His  deed  carries  perfect  title,  without  anj 
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Joinder  or  waiver  from  her,  except  as  to 
lands  which  he  acquired  through  her  prior 
to  the  married  woman's  act  Doubtless  to 
prevent  the  great  complications  which  arose 
from  the  old  law,  and  in  the  interest  of 
ready  transmission  of  titles,  and  that  they 
might  bring  full  market  value,  unhampered 
by  the  danger  of  possible  claims  for  dower  at 
some  uncertain  future  time,  the  Legislature 
as  early  as  1826  declared  that  the  husband 
might  convey  a  free  and  unincumbered  title 
to  his  lands  without  the  wife  joining  him. 
Cobb's  Dig.  171,  S  29.  Nevertheless,  though 
the  wife  had  no  inchoate  Interest  in  the 
property  conveyed  by  her  husband,  the  privi- 
lege on  her  part  to  redeem  land  which  had 
been  conveyed  by  him  to  secure  a  debt,  and 
then  to  claim  dower  in  it,  was  recognized 
and  seems  to  have  become  imbedded  in  our 
law,  as  will  be  seen  by  consulting  the  au- 
thorities above  cited. 

In  the  present  case  there  was  no  redemp- 
tion by  the  widow,  none  by  the  heir,  and  none 
by  the  administrator  in  the  ordinary  course 
of  administration,  if  either  of  the  latter 
would  give  a  right  of  dower.  The  widow  did 
not  offer  to  pay  any  part  of  the  redemption 
money,  but  merely  desired  to  reduce  the 
general  estate,  which  was  insolvent,  to  in- 
crease her  dower.  At  the  instance  of  cred- 
itors, the  insolvent  estate  was  taken  in  cus- 
tody by  a  court  of  equitable  jurisdiction. 
The  holders  of  the  security  deeds  were  par- 
ties, and  sought  to  have  their  rights  as  such 
enforced.  A  sale  was  made  by  the  receiver 
under  order  of  the  court,  and  the  security 
debts  were  paid  off,  except  as  to  attorney's 
fees,  which  will  be  dealt  with  hereinafter. 
Had  the  sale  been  made  by  regular  suit,  fil- 
ing a  deed,  and  levying  the  execution  in  a 
court  of  law,  the  payment  by  the  sheriff  of 
the  amount  due  on  the  security  debts  would 
not  have  entitled  the  widow  to  dower  in  the 
surplus  representing  the  equity  of  redemp- 
tion. That  there  was  a  judicial  sale  under 
decree  of  a  court  of  equity  did  not  alter  the 
case.  Nor  did  the  fact  that  the  other  cred- 
itors may  have  made  no  objection  to  the  pay- 
ment of  the  secured  debts  accomplish  such  a 
result  There  is  some  language  ti^  the  orig- 
inal petition  which  might  indicate  that  the 
widow  could  set  up  a  right  of  dower  except  as 
against  the  secured  creditors.  But  other 
creditors  evidently  did  not  concur  in  this 
view.  Exceptions  were  filed  to  the  auditor's 
report,  and  the  question  is  presented  for  the 
determination  of  this  court  as  one  of  law. 

From  what  has  been  said  above,  it  will  be 
seen  that  the  common-law  rule  touching  dow- 
er in  an  equity  of  redemption  was  adopted 
in  this  state,  whatever  may  be  the  rulings  on 
tbat  subject  in  other  states,  that  the  Legisla- 
ture has  modified  that  rule  only  in  certain 
cases,  and  that  this  is  not  one  of  them.  It 
is  our  duty  to  adjudicate  what  is  the  law,  not 
no  amend  it  If  the  Legislature  is  of  the 
<^inioa  that  dower   should  be   allowed  in 


cases  like  the  present  one,  It  is  within  their 
power  to  amend  the  law  accordingly.  Wheth- 
er the  law  as  It  stands  may  work  some  hard- 
ship or  not  is  not  the  question  for  the  courts. 
They  cannot  change  the  law  to  suit  what  may 
appear  to  be  a  hardship  In  any  particular 
case.  It  may  be  mentioned,  however,  in  pass- 
ing, that  a  year's  support  of  $3,000  was  al- 
lowed from  the  estate,  and  that  the  widow 
and  children  were  not  left  entirely  without 
provision. 

One  further  question  remain^  for  decision. 
The  note  held  by  the  John  Hancock  Ufe  In- 
surance Company,  secured  by  deed,  was  dated 
August  23,  1902,  and  due  August  23,  1907, 
with  Interest  payable  annually  on  November 
1st,  and  with  a  provision  for  the  payment  of 
10  per  cent,  attorney's  fees.  The  note  fur- 
ther provided  that,  if  the  interest  was  not 
paid  when  due,  the  payee  or  owner  might  de- 
clare the  whole  debt  due.  One  Installment  of 
interest  was  not  paid.  Thereafter,  on  May 
18,  1904,  the  attorneys  for  the  company  gave 
notice  to  the  administrator  of  their  intention 
to  bring  suit  on  the  note  to  the  Jime  term* 
1904,  of  Bartow  superior  court.  Subsequently, 
on  the  return  day,  the  company  and  other 
creditors  joined  in  the  equitable  petition  un- 
der which  the  receiver  was  appointed  and 
the  other  proceedings  had.  John  W.  Akin, 
Esq.,  also  held  a  note  which  provided  for 
the  payment  of  attorney's  fees,  and  as  to 
which  notice  was  likewise  given,  and  suit 
brought  by  joining  in  the  equitable  petition 
and  praying  that  judgment  should  be  render- 
ed- The  auditor  held  that  no  attorney's  fees 
could  be  recovered.  He  said  that  "there 
was  no  evidence  before  me  of  the  election  ol 
the  John  Hancock  Insurance  CJompany  to  de- 
clare the  debt  due,"  and  also  that  "it  does 
not  appear  to  me  to  be  equitable,  or  that  11 
was  the  purpose  of  the  lawmakers,  to  have 
the  act  of  1900  bear  such  a  construction  at 
to  impose  upon  an  insolvent  estate  a  Iarg€ 
sum  for  attorney's  fees,  as  contended  in  thiik 
case."  The  giving  of  notice  of  an  intention 
to  sue  for  the  entire  indebtedness  because  of 
the  failure  to  pay  the  interest,  followed  by  . 
the  actual  suit,  in  which  it  was  alleged  that 
the  plaintiff  had  exercised  its  option  to  have 
the  entire  debt  fall  due  and  had  given  notice 
to  the  administrator,  was  evidence  of  an  elec- 
tion to  declare  the  debt  due.  The  law  does 
not  prohibit  the  rendering  of  a  judgment  for 
attorney's  fees  because  the  debtor's  estate  is 
insolvent.  Such  a  condition  may  make  It 
more  difficult,  and  sometimes  impossible,  for 
a  creditor  to  realize  upon  his  judgment;  but 
he  is  not  debarred  from  the  privilege  of 
obtaining  it 

It  was  urged  before  us  that,  under  the  act 
of  1900  (Acts  1900,  p.  53),  the  debtor  had  the 
entire  return  day  in  which  to  pay  the  debt 
and  thus  avoid  a  judgment  for  attorney's 
fees ;  that  this  included  until  the  very  end 
of  the  return  day;  that  the  equitable  suit 
was  filed  and  the  receiver  appointed  before 
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the  expiration  of  that  day;  that,  therefore, 
these  creditors  took  part  in  a  proceeding  to 
remove  the  assets  from  the  custody  of  the  ad- 
ministrator as  such,  and  place  them  in  the 
hands  of  a  receiver,  and  thus  destroyed  any 
right  which  they  might  have  had  to  recover 
judgments  for  attorney's  fees.  Prior  to  the 
act  of  1900  the  law  provided  that  "obliga- 
tions to  pay  attorney's  fees  upon  any  note 
or  other  evidence  of  indebtedness,  in  addi- 
tion to  the  rate  of  interest  specified  therein, 
are  void,  and  no  court  shall  enforce  such 
agreement  to  pay  attorney's  fees,  unless  a 
plea  or  pleas  be  filed  by  the  defendant  and 
not  sustained."  Civ.  CJode  1895,  S  3667.  By 
the  act  of  December  12,  1900  (Acts  1900,  p. 
63),  the  requirement  that  a  plea  or  pleas 
should  be  filed  and  not  sustained  was  strick- 
en, and  the  section  quoted  was  amended  so 
as  to  read  as  follows:  "Obligations  to  pay 
attorney's  fees  upon  a  note  or  other  evidence 
of  indebtedness,  in  addition  to  the  rate  of  in- 
terest specified  therein,  are  void,  and  no 
court  shall  enforce  such  agreement  to  pay 
attorney's  fees,  unless  the  dentor  shall  fail 
to  pay  such  debt  on  or  before  the  return  day 
of  the  court  to  which  suit  is  brought  for  the 
collection  of  the  same;  provided,  the  holder 
of  the  obligation  sued  upon,  his  agent  or  at- 
torney, notifies  the  defendant  in  writing  ten 
days  before  suit  is  brought  of  his  intention 
to  bring  suit,  and  also  the  term  of  the  court 
to  which  suit  will  be  brought"  The  inten- 
tion of  the  old  law  was  to  prevent  the  collec- 
tion of  attorney's  fees  provided  for  in  a  note, 
unless  the  debtor  should  file  a  defense  and 
fail  to  sustain  it  The  amending  act  adc^t- 
ed  a  diCTerent  scheme,  which  was  to  require 
notice  of  an  intention  to  sue  to  be  given  at 
least  10  days  before  suit  should  be  brought 
to  allow  the  debtor  until  return,  day  to  pay 
the  debt  and  thus  to  save  the  creditor  the 
necessity  and  expense  of  bringing  suit  at  all. 
If  he  should  voluntarily  bring  suit  before 
return  day,  it  would  be  at  his  own  risk  of 
being  paid  subsequently.  To  put  the  con- 
struction upon  the  act  of  1900  which  is  in- 
sisted upon  by  counsel  opposing  the  allow- 
ance of  fees  would  make  the  act  In  substance 
conflict  with  Itself.  Thus  it  is  required  that 
the  notice  shall  specify  the  term  of  the  court 
to  which  suit  will  be  brought  In  order  to 
bring  suit  to  that  term  according  to  the  no- 
tice, it  must  be  brought  on  the  return  day 
at  the  latest  If  it  is  not  then  brought  it 
cannot  be  brought  to  that  term,  and  a  new 
notice  would  have  to  be  given  of  a  suit  to 
another  term.  If  the  debtor  Is  allowed  un- 
til the  last  instant  of  the  return  day  to 
make  payment  in  order  to  avoid  the  necessi- 
ty for  the  bringing  of  a  suit  the  Incurring 
of  attorney's  fees,  and  the  right  to  recover 
them,  then  the  creditor  could  not  know 
whether  to  bring  his  suit  until  after  the 
return  day  had  expired,  and  it  was  too  late 
to  sue.  If  the  view  above  expressed  of  the 
purpose  of  the  amendment  is  correct  it  ought 
to  be  construed  as  a  whole  in  harmony  there- 


with. The  right  of  the  debtor  to  pay  on  or 
before  return  day,  and  the  necessity  for  the 
creditor  to  sue  on  that  day  should  both  be 
considered  in  construing  the  act  In  tills 
light  we  think  that  the  proper  construction 
is  that  the  debtor  shall  have  until  return 
day,  and  as  much  of  that  day  as  may  elapse 
until  tlie  suit  is  actually  filed. 

But  it  is  said  that  the  filing  of  this  peti- 
tion operated  to  render  It  Impossible  for  the 
administrator  to  pay  the  debt  The  peti- 
tion alleged  that  the  estate  was  Insolvent; 
that  the  administrator  could  not  pay  the 
debts;  that  there  was  an  unpaid  judgment 
for  a  year's  support  which  could  not  be 
paid  without  the  interposition  of  equity  to 
bring  the  estate  into  a  condition  to  be  wound 
up ;  and  that  the  administrator  had  no  funds 
on  hand  with  which  to  pay,  and  had  failed 
to  pay  the  indebtedness  on  which  attorney's 
fees  were  claimed  after  due  notice.  The  au- 
ditor found  that  there  was  a  judgment  of 
^,000  for  the  12  months'  support  of  tlie 
family,  which  was  a  lien  of  the  higlieBt  dig- 
nity against  the  assets  of  the  estate,  except 
that  conveyed  to  creditors  to  secure  debts; 
that  all  of  the  property  of  the  estate  not 
conveyed  to  secure  debts  was  not  worth  half 
enough  to  pay  the  12  months'  support  and 
other  claims  of  first  dignity  having  priority 
over  ordinary  debts;  that  the  administrator 
could  not  without  the  consent  of  the  seca- 
rlty  deed  holders,  sell  the  incumbered  lands 
of  the  estate ;  that  the  estate  had  no  money, 
and  he  could  not  borrow  it,  to  pay  the  note 
of  Judge  Akin,  or  the  interest  on  the  insur- 
ance company's  note.  This  finding  negatives 
the  contention  that  the  plaintiffs  prevoited 
the  administrator  from  making  payment 
The  death  of  the  debtor  did  not  affect  the 
law  as  to  attorney's  fees.  They  could  be  re- 
covered against  his  legal  representative  a» 
they  could  against  him.  It  made  no  differ- 
ence that  the  plaintiffis  did  not  bring  sep- 
arate suits,  but  joined  in  A  common  equita- 
ble proceeding  In  which  they  prayed  judg- 
ments for  the  amounts  due  them. 

The  judgment  on  the  cross-bill  (Nolan  et 
al.  V.  Harris  et  al.)  is  reversed,  and  the 
judgment  complained  of  In  the  main  bill  of 
exceptions,*  being  controlled  by  this  ruling, 
is  affirmed.  In  the  case  of  Powers  et  al.  v. 
Harris  et  al.  the  Judgment  is  reversed.  All 
the  Justices  concur. 


(129  0«.3£«) 

SOUTHEBN    BY.    CO.    v.    THOMPSON- 
(Sapreme  Court  of  Georgia.    Oct  8,  1907.) 

1.  Bailboaob  —  FiBBs  —  Acnons  —  Insiruo-* 

TIONS. 

The  charge  did  not  accurately  state  the 
contention  of  the  defendant  as  set  oat  in  the 
answer. 

2.  Same. 

A  railroad  company  is  liable  for  damages 
to  property  proximately  caused  by  a  fire  ne^i- 
gently  set  oat  by  the  running  of  one  of  its  e&- 
gines. 

[Ed.  Note.~For  cases  in  point  see  Gent  Difr 
vol.  41.  Bailroads.  (  1657.1 
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3.  Same— Neougsncb— PRBSTncFnon. 

If,  without  more,  it  should  be  ihown  by 
evidence  that  a  fire  was  set  out  by  the  operatioo 
of  an  engine  of  a  railroad  company,  a  presump- 
tion would  arise  that  the  company  or  its  agents 
were  guilty  of  the  acts  of  negligence  alleged  in 
the  petition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Digi 
Tol.  41.  Railroads,  S§  1710-1712.] 

4.  Samb— Rebuttal. 

If  such  a  presumption  arises,  it  may  be 
rebutted  by  evidence.  This  may  be  done  by 
evidence  introduced  by  the  plaintifC,  as  well  as 
that  introduced  by  the  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads.  §S  1710-1712.] 

5.  Samx. 

If  the  presumption  of  negligence  arises 
against  the  defendant,  it  must  show  that  it  and 
its  agents  used  all  ordinary  and  reasonable  care 
and  dili^nce  in  regard  to  the  matters  cliarged 
against  it. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Di» 
.  41,  Railroads,  SS  1709-1712.] 

0.  SAiiB— Sate  Appliances— Opebatior. 

Such  ordinary  care  and  diligence  must  be 
used  as  well  in  the  equipping  of  its  engine  with 
proper  appliances  for  preventing  fires,  and  keep- 
ing them  in  proper  condition,  as  in  the  opera- 
tion of  the  engine. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
Yol.  41,  Railroads,  §§  1608-1671.] 

7.  Same— Deobee  of  Cabe  Requibed. 

The  measure  of  diligence  which  the  law 
places  ui>on  a  railroad  com^ny,  in  respect  to 
the  providing  and  keeping  in  repair  of  spark 
arresters  or  other  appliances  for  the  prevention 
of  fire,  is  to  use  orofnarv  care  and  diligence  to 
apply  to  its  engines  the  best  appliances  in 
general  use,  the  use  of  which  is  consistent  with 
the  practicable  operation  of  its  engines,  and  to 
use  reasonable  care  and  skill  in  keeping  the 
same  in  good  order. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 

"^    -    - 7-^1671.' 
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&  Sams— Right  or  Wat— Nbgliobitt  Condi- 
tion. 

If  the  company  is  wanting  in  ordinary  care 
in  allowing  grass,  weeds,  rotten  wood,  and  other 
combustible  material  to  accumulate  on  its  right 
d  way,  ahd  as  a  result  thereof  damage  bv  firs 
occurs,  this  would  also  furnish  a  ground  for 
holding  the  company  liable. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
▼ol.  41,  Railroads,  H  1673-1676J 

9.  TRESPAfiB— Damage  to  Fbeehold— Posses- 
sion. 

Actual  possession  will  support  an  action 
of  trespass  against  a  wrongdoer.  If  nothing  ap- 
pears to  the  contrary,  such  actual  possession  is 
sufficient  prima  facie  evidence  of  title  to  author- 
ise a  recovery  of  damages  to  the  freehold. 

n  Note.— For  cases  in  point,  see  Cent  Dig. 
3,  Trespass,  S§  32-47.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wayne  Coun- 
ty;   T.  A,  Parker,  Judge. 

Action  by  Ely  Thompson  against  the  South- 
ern Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

Thompson  brought  suit  against  the  South- 
ern Railway  Company  to  recover  damages 
caused  by  a  fire  which  was  alleged  to  have 
burned  certain  cross-ties,  a  number  of  panels 
of  a  fence,  a  dwelling  house,  a  comcrlb, 
and  standing  timber.  The  negligence  alleged 
was  that  the  defendant,   by  itself,  agents. 


servants,  or  employes.  In  the  careless  and  neg- 
ligent handling  of  the  cars,  engines,  or  other 
machinery  upon  the  railroad,  or  in  the  negli- 
gent and  careless  use  of  defective  engines, 
cars,  and  other  machinery  operated  thereon, 
permitted  and  allowed  fire  to  ignite  the 
weeds,  grass,  rotten  wood,  trash,  and  other 
combustible  material  that  had  been  careless- 
ly allowed  to  hccumulate  upon  the  right  of 
way  of  the  railroad^  by  the  throwing  out  or 
emission  of  fire,  sparks,  live  coals,  or  cinders 
from  the  engines,  cars,  or  other  machinery, 
which  said  fire  so  kindled  was  communicated 
to  and  upon  the  land  of  the  petitioner,  and 
thus  injured,  damaged,  and  destroyed  his 
property,  etc.  Negligence  was  also  alleged  in 
allowing  the  right  of  way  to  grow  up  in  grass 
and  weeds,  and  to  have  on  it  trash  and  other 
combustible  matter.  The  defendant  denied 
all  the  allegations  of  negligence.  The  Jury 
found  for  the  plaintiff  $250.  A  motion  was 
made  for  a  new  trial,  which  was  overruled, 
and  the  defendant  excepted. 

Bennet  &  Conyers  and  Llttlefield  &  Poppell, 
for  plaintiff  in  error.  Ja&  R.  Thomas  and 
C.  C  Tindall,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1.  One  ground  of  the  motion  for  a 
new  trial  complained  that  the  court  incorrect- 
ly stated  the  contentions  set  out  in  the  de- 
fendant's answer,  and  placed  upon  it  a 
heavier  burden  than  it  assumed,  or  than  the 
law  put  qpon  it  The  presiding  Judge  charg- 
ed that  the  defendant  had  filed  a  plea ;  that 
it  denied  liability,  or  'that  it  was  In  any 
manner  negligent** ;  that,  if  the  fire  was  set 
out  by  the  engine,  "it  could  not  be  avoided" ; 
and  that  the  company  had  used  all  ordinary 
and  reasonable  care  and  diligence  In  operat- 
ing, equipping,  and  providing  the  engine  with 
the  most  modem  and  best  known  appliances 
for  the  purpose  of  preventing  the  emission  of 
i^arks  and  fire,  and  was  therefore  not  liable. 
The  plaintiff  alleged  certain  acts,  of  negli- 
gence. The  defendant  denied  them.  This 
charge  elaborated  the  issue  thus  made  in  the 
pleadings,  and,  in  doing  so,  attributed  to  the 
defendant  certain  positions  which  were 
stronger  than  its  denial  of  the  plaintiff's  al- 
legations. The  plaintiff  did  not  deny  that 
'*it  was  in  any  manner  negligent"  It  denied 
that  it  was  guilty  of  the  acts  of  negligence 
charged  by  the  plaintiff.  Nor  did  it  state  in 
its  answer  that,  if  its  engine  set  fire  to  the 
property,  "it  could  not  be  avoided" ;  nor  did 
it  make  the  affirmative  allegation  in  regard 
to  its  appliances  mentioned  above.  It  Is  prob- 
able that  the  presiding  Judge  in  charging  on 
these  subjects  had  In  mind  some  of  the  devel- 
opments of  the  evidence,  and  the  contentions 
which  he  thought  arose  out  of  it  But,  as 
delivered,  the  charge  ai^arently  had  ref- 
erence to  the  pleadings.  ETven  with  reference 
to  the  evidence,  as  will  be  seen  from  what  has 
been  said  above.  It  placed  the  defendant  in 
the  attitude  of  making  a  more  rigid  conten« 
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tlon  than  was  necessary  to  defeat  the  plaln- 
tilTs  action. 

2-4.  The  court  also  charged  that.  If  the 
engine  set  out  the  fire  which  burned  the 
property  of  the  plaintiff,  "then  the  law  would 
presume  that  it  was  negligently  done,  un- 
less the  company  introduces  evidence  which 
shows  that  they  did,  through  their  agents, 
servants,  and  employ^  exercise  all  ordinary 
and  reasonable  care  and  diligence,  and  that 
they  had  their  engine  properly  equipped  with 
the  most  modem  and  best  known  appliances 
for  the  prevention  of  the  setting  out  of  fire," 
etc  The  law  declares  that  a  railroad  com- 
pany shall  be  liable  for  any  damage  done 
to  persons  or  property  by  the  running  of  its 
locomotives,  cars,  or  other  machinery,  unless 
the  company  shall  make  it  appear  that  its 
agents  have  exercised  all  ordinary  and  rea- 
sonable care  and  diligence;  the  presumption 
in  all  cases  being  against  the  company.  Giv% 
Ck>de  1895,  S  2321.  This  statute  has  been 
held  to  apply  to  cases  of  fire  set  out  by  the 
running  of  an  engine.  When  it  has  been 
shown  that  the  operation  of  the  engine  set 
out  the  fire,  a  presumption  arises  against  the 
company  that  it  or  its  agents  were  guilty  of 
the  acts  of  negligence  charged  in  the  peti- 
tion and  connected  with  the  injury;  and 
the  burden  is  shifted  to  it  to  show  the  exer- 
cise of  all  ordinary  and  reasonable  care  and 
diligence  in  respect  thereto.  Talmadge  v. 
Central  of  Ga.  Ry.  Co.,  125  Ga.  400,  54  S.  B. 
128.  The  plaintiff  cannot  recover  except  up- 
on the  acts  of  negligence  set  out  in  the  pe- 
tition. Georgia  Brewing  Association  v.  Hen- 
derson, 117  Ga.  480,  43  S.  E.  698 ;  Hudglns  v. 
Coca  Cola  Bottling  Co.,  122  Ga.  695,  50  S.  B. 
974;  Western  &  Atlantic  Railroad  Co.  v. 
Branan,  123  Ga.  692,  51  S.  E.  650 ;  Augusta 
Ry.  &  Elec.  Co.  v.  Weekly,  124  Ga.  384,  52 
S.  E.  444.  And  it  has  been  held  that  the 
presumption  which  arises  against  a  railroad 
company,  upon  proof  of  damage  to  property 
by  the  operation  of  its  engine,  is  that  it  was 
guilty  of  the  acts  of  negligence  alleged  in  the 
petition.    Cen.  of  Ga,  Ry.  Co.  v.  Weathers, 

120  Ga.  475,  479,  47  S.  E.  956;  Ga.  Ry.  & 
Elec.  Co.  V.  Reeves,  123  Ga.  698  (8),  51  S. 
E.  610.  In  the  absence  of  a  request  for  more 
specific  instructions  on  this  subject,  the 
charge  in  general  terms  as  to  a  presumption 
of  negligence  arising  from  proof  of  damage 
by  fire  from  the  engine,  taken  in  connection 
with  the  entire  charge,  would  not  require  a 
new  trial.    Cen.  of  Ga,  Ry.  Co.  v.  Bagley, 

121  Ga.  781,  49  S.  E.  780.  If  the  presump- 
tion arises,  It  must  be  rebutted  by  evidence; 
but  this  may  be  done  by  evidence  drawn 
from  the  plaintiff  or  his  witnesses,  as  well 
as  by  that  introduced  by  the  defendant  In 
East  Tenn.  Ry.  Co.  v.  Hesters,  90  Ga.  11, 
15  S.  E.  828,  it  was  held  that,  upon  proof 
that  the  plaintiflTs  property  was  burned  by  a 
fire  resulting  from  the  emission  of  sparks 
by  one  of  the  defendant's  locomotives  whilst 
running  on  the  road,  a  presumption  of  neg- 
ligence arose,  and  the  burden  was  on  the 


company  to  show  the  exercise  of  all  ordinary 
and  reasonable  care  and  diligence,  and  that 
"such  care  and  diligence  would  Include  keep- 
ing, the  locomotive  in  proper  condition  to  be 
run  with  ordinary  safety,  as  well  as  prop- 
erly managing  and  operating  it  whilst  the 
running  was  in  progress  at  the  time  and 
place  In  question."  In  Gainesville  R.  Co.  v. 
Edmondson,  101  Ga.  747,  29  S.  E.  213,  Mr. 
Justice  Little  in  the  opinion  said  that,  after 
proof  of  damage  from  sparks  from  a  running 
locomotive  and  the  raising  of  the  presump- 
tion of  negligence,  the  burden  was  on  the 
company  to  show  that  the  emission  of  such 
sparks,  or  the  escape  of  the  fire  from  the 
engine,  "was  not  due  to  the  want  of  ordinary 
diligence  on  the  part  of  itself  or  its  servants, 
either  as  to  the  condition  of  the  locomotive 
or  in  Its  management  or  operation*"  See, 
also.  Sou.  Ry.  Co.  v.  Williams,  113  Ga.  335, 
38  S.  B.  744.  In  the  case  at  bar  there  was 
involved  an  additional  allegation  in  regard 
to  whether  the  defendant  had  beoi  negligent 
in  allowing  grass,  weeds,  rotten  wood,  and 
other  combustible  material  to  accumulate 
on  its  right  of  way.  The  rule  Is  often 
stated  to  be  that  It  is  the  duty  of  a  railroad 
company,  in  equipping  its  trains,  to  use  such 
appliances  as  are  up  to  the  standard  of  those 
in  general  use  and  reasonably  adapted  to  the 
purposes  for  which  they  were  Intended.  Ala- 
bama Midland  Ry.  Co.  v.  Guilford,  119  Ga. 
526  (concurred  in  by  five  Justices),  46  &  B, 
655;  Higglns  v.  Cherokee  Railroad,  73  Ga. 
149  (9b) ;  2  Thomp.  Neg.  §  2253,  and  cita- 
tions. In  the  last-cited  authority  it  is  said : 
"It  may  be  collected  from  many  recent  hold- 
ings that  the  measure  of  diligence  which  the 
law  puts  upon  a  railroad  company  in  thia 
respect  is  to  apply  to  its  engines  the  best 
improvements  in  general  use,  the  use  of 
which  Is  consistent  with  the  practicable  op- 
eration of  its  engines,  and  to  use  reasonable 
care  and  skill  in  keeping  the  same  in  good 
order.  While  it  has  been  inadvertently  said 
that  they  are  bound  to  adopt  the  latest  Im- 
provements in  general  use,  yet  the  better 
view  is  that  they  are  not  to  be  charged  with 
negligence  in  not  adopting  such  an  appliance 
until  it  has  become  well  known,  and  until  its 
efficiency  has  been  demonstrated  by  actual 
use.  The  doctrine  on  which  many  of  the  de- 
cisions unite  cannot  better  be  formulated 
than  by  saying  that  railroad  companies,  while 
not  bound  to  use  every  possible  precaution 
to  prevent  the  escape  of  fire  from  their  lo- 
comotives that  the  highest  scientific  skill 
may  have  suggested,  are  required.  In  the  ex- 
ercise of  reasonable  care,  to  avail  them- 
selves of  the  most  approved  practicable  ap- 
pliances for  the  purpose." 

In  the  supplement  to  Thompson  on  Neg- 
ligence, edited  by  Mr.  Edward  F.  White,  re- 
ferring to  the  above  quoted  section,  it  is 
said:  "The  recent  decisions  support  the  rule 
that  a  railroad  company  in  the  operation  of 
its  locomotives  is  only  required  to  use  ordi- 
nary care  to  provide  the  same  with  appli- 
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ances  to  prevent  the  escape  of  fire.  It  is  not 
an  insurer  of  the  completeness  or  perfection 
of  the  devices  adopted.  It  is  not  demanded 
that  the  company  should  equip  its  engines 
with  the  'beet  approved'  spark  arrester,  but 
merely  with  such  approved  appliances  as  are 
in  general  use."  In  Texas  there  iB  a  stat- 
ute requiring  Issues  of  fact  to  be  submitted 
to  the  jury,  and  prohibiting  the  Judge  from 
charging  or  commenting  on  the  weight  of 
the  evidence.  The  Supreme  Court  of  the 
state  held  that  it  was  error  to  charge  that 
it  was  the  company's  duty  to  equip  its  en- 
gines with  the  best  approved  spark  arresting 
devices  in  use.  Missouri  By.  Co.  v.  Carter, 
95  Tex.  461,  68  S.  W.  169.  In  Missouri  By. 
Co.  V.  Hopkins  (Tex.  Civ.  App.)  80  S.  W. 
414,  it  was  held  that  "an  instruction  author- 
izing recovery  If  the  locomotive  setting  out 
a  fire  was  not  equipped  with  the  most  ap- 
proved spark  arrester  in  use  4s  erroneous; 
the  duty  of  the  railroad  company  being  only 
to  exercise  ordinary  care  in  the  selection  of 
spark  arresters."  See,  also,  Missouri  By. 
Co.  V.  Jordan  (Tex.  Civ.  App.)  82  S.'W.  791; 
Anderson  v.  Oregon  B.  Co.,  45  Or.  211,  77 
Pac.  119;  Frankfort,  etc..  Turnpike  v.  Phil- 
adelphia, etc.,  B.  Co.,  54  Pa.  345.  93  Am. 
Dec.  708;  Hoye  v.  Chicago,  etc.,  By*  Co.,  46 
Minn.  269,  48  N.  W.  1117,  1118.  In  Lesser 
Cotton  Co.  V.  St.  Louis  By.  Co.,  114  Fed. 
133,  52  C.  a  A.  95,  it  was  said  that  "it  is 
the  duty  of  a  railway  company  to  exercise 
reasonable  care  to  provide  itself  with  the 
most  effective  mechanical  contrivances  in 
known  practical  use  to  prevent  the  escape 
of  sparks  and  coal^  from  its  engines;  but  the 
law  does  not  impose  upon  it  the  duty  to 
absolutely  provide  such  contrivances,  or 
make  it  the  Insurer  of  their  completeness  or 
perfection."  In  many  of  the  decisions  which 
state  generally  that  the  company  must  fur- 
nish appliances  of  a  certain  kind,  the  ques- 
tion discussed  was  whether  certain  evidence 
authorized  a  recovery.  The  form  of  the 
charge  was  not  considered.  In  some  states 
the  presiding  Judge  is  not  prevented  from 
expressing  an  opinion  on  the  facts,  or  stat- 
ing what,  in  his  opinion,  would  constitute 
negligence,  even  when  there  is  no  violation 
of  a  statute  or  ordinance.  Here  he  is  pre- 
vented from  so  doing  by  a  statute  which  is 
so  stringent  that  it  has  come  to  be  known 
among  the  members  of  the  legal  profession 
as  the  "dumb  act"  Civ.  Ck)de  1895,  S  4334; 
Atlanta  &  West  Point  B.  Co.  v.  Hudson,  123 
Ga.  108,  51  S.  B.  29,  and  cases  there  cited. 
Under  our  statute,  if  the  evidence  has  rais- 
ed a  presumption  of  negligence,  it  may  be 
rebutted  by  showing  the  use  of  all  ordinary 
and  reasonable  care  and  diligence.  This  rule, 
requiring  the  use  of  ordinary  care  and  dili- 
gence, applies  to  the  equipping  of  the  en- 
gine with  proper  appliances  to  prevent  fire, 
as  well  as  to  keeping  them  In  proper  repair 
and  to  the  operation  of  the  engine,  and  also 
as  to  the  condition  of  the  right  of  way.  A 
railroad  company  Is  bound  to  use  all  ordi- 


nary and  reasonable  care  and  diligence  '*to 
apply  to  its  engines  the  best  Improvements 
in  general  use,  the  use  of  which  is  consistent 
with  the  practicable  operation  of  its  en- 
gines, and  to  use  reasonable  care  and  skill 
in  keeping  the  same  in  order."  The  charge 
complained  of  in  effect  required  the  defend- 
ant to  rebut  the  presumption  against  it  by 
proving  both  the  use  of  all  ordinary  and 
reasonable  care  and  diligence,  and  also  that 
it  equipped  its  engines  "with  the  most  mod- 
em and  best  known  appliances."  This  was 
too  stringent. 

9.  The  court  charged  substantially  that 
actual  possession  of  one  claiming  as  owner 
would  furnish  a  basis  for  recovery  in  favor 
of  the  possessor  against  a  wrongdoer,  and 
that,  if  the  company  was  Hable,  **the  plain- 
tiff would  be  entitled  to  recover  such  dam- 
ages as  he  sustained  by  reason  of  the  burn- 
ing of  those  houses  and  the  burning  of  that 
315  panels  of  fence,  and  the  cross-ties  that 
he  cut  and  had  there  upon  this  land."  Act- 
ual possession,  under  claim  of  ownership,  is 
prima  fade  evidence  of  title,  and  is  suffi- 
cient, in  the  absence  of  anything  appearing 
to  the  contrary,  to  authorize  a  recovery 
against  a  wrongdoer  for  damages  to  the 
property.  If  there  is  nothing  to  show  that 
the  title  or  interest  of  the  possessor  is  less 
than  a  freehold,  he  may  recover  for  dam- 
ages to  the  freehold.  The  contention  is  that 
the  possessor  might  be  a  mere  tenant  or 
lessee  or  owner  of  an  estate  less  than  the 
fee,  and  that  he  should  not  be  allowed  to  re- 
cover except  for  the  injury  to  his  possession. 
But,  In  the  absence  of  anything  to  the  con- 
trary, his  possession  is  apparently  that  of 
the  owner  in  fee,  and  would  sustain  a  recov- 
ery as  such.  Southern  By.  Co.  v.  Horine, 
121  Ga.  386,  49  S.  E.  285.  The  language  of 
the  charge  as  to  "those  houses,  the  burning 
of  that  315  panels  of  fence  and  the  cross-ties 
he  cut  and  had  there  on  his  land,"  is  near  to, 
if  not  actually,  an  intimation  on  the  facts. 
As  to  the  measure  of  damages  in  that  part 
of  the  case  relating  to  the  loss  of  standing 
timber,  see  Southern  By.  Co.  v.  Herrington, 
128  Ga.  438^  57  S.  E.  694. 

5.  The  other  grounds  of  the  motion  do  not 
require  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(129  Ga.  353) 
LYNDON  T.  GEORGIA  BY.  &  ELECTBIO 
CO. 

(Supreme  Court  of  Georgia.    On  Bebeariug, 
Oct.  3,  1907.) 

L  Writ  op  Bbbor— Assignments  of  Error. 

Where  the  case  brought  to  this  court  or 
the  Court  of  Appeals  is  not  one  in  which  a  judg- 
ment on  a  motion  for  a  new  trial  is  to  be  re- 
viewed, the  plaintiff  in  error  shall  plainly  and 
specifically  set  forth  the  errors  alleged  to  have 
been  committed. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig 
vol.  3,  Appeal  and  Error,  {8  2968-2972.] 
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2.  Same-— E^xcEpnoN  to  Judgment. 

If  exception  is  taken  to  a  final  judsrment  as 
being:  erroneous  in  itself,  the  assignment  of  er- 
ror should  specifically  set  forth  the  error  or 
errors  in  it  which  are  complained  of. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §f  2968,  3025-3027.] 

3.  Same— General  Exceptions. 

If  the  ruling  or  decision  complained  of  as 
erroneous  is  one  preceding  the  final  judgment, 
and,  if  it  is  specincally  made  the  subject  of  ex- 
ception and  of  proper  assignment  of  error,  and 
the  final  judgment  is  excepted  to,  not  because  of 
additional  error  in  it,  but  because  of  the  antece- 
dent ruling  complained  of,  which  entered  into 
and  affected  the  further  progress  or  final  result 
of  the  case,  a  general  exception  to  the  final  judg- 
ment and  an  exception  to  and  a  specific  assign- 
ment of  error  on  the  antecedent  ruling  will 
suffice,  relatively  to  the  point  now  under  con- 
sideration, to  give  the  reviewing  court  jurisdic- 
tion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §  1626.] 

4.  Same— Amen DUENT  of  Petition— Matebial 
Ruling. 

A  petition  was  filed  for  the  recovery  of 
damages  on  account  of  personal  injuries  received 
by  a  passenger  on  a  street  car  by  being  thrown 
down  oy  a  jerk  of  the  car.  The  plaintiff  offered 
an  amendment  alleging  that  the  conductor  re- 
fused him  equal  accommodation  with  other  pas- 
sengers by  failing  to  furnish  him  a  seat  wnile 
other  passeneers  were  so  furnished,  and  that 
by  reason  of  Being  required  to  stand,  he  was  not 
able  to  resist  the  jerk  of  the  car  as  he  would 
have  done  had  he  been  seated,  and  also  that 
these  circumstances  and  other  things  alleged 
created  circumstances  of  aggravation.  The  trial 
court  refused  to  allow  the  amendment  Hetd, 
that  this  ruling  cut  oS  a  part  of  the  case  which 
the  plaintiff  claimed  the  right  to  set  out  in  his 
petition  as  a  basis  for  recovery,  and  prevented 
him  from  relying  on  a  ground  of  recovery  which 
he  sought  to  set  up.  It  was  such  a  ruling  as 
neces3arily  controlled  the  final  judgment  in  the 
sense  that  it  prevented  the  plaintiff  from  plac- 
ing before  the  jury  at  all  a  suostantial  allegation 
of  duty  violated,  constituting  negligence,  on  the 
basis  of  which  a  recovery  was  claimed.  A  for- 
tiori it  was  a  material  and  substantial  ruling. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {  706.] 

(Syllabus  by  the  Court.) 

Action  by  Oscar  Lyndon  against  the  Geor- 
gia Railway  &  Electric  Company.  A  judg- 
ment was  rendered  in  favor  of  defendant, 
and  plalntlflf  brought  error  to  the  Court  of 
Appeals,  which  certified  questions  to  the  Su- 
preme Court 

This  case  was  transmitted  to  the  Supreme 
Court  with  the  following  certificate: 

"The  Court  of  Appeals  desires  the  Instruc- 
tion of  the  Supreme  Court  as  to  the  follow- 
ing questions  of  law  for  the  proper  decision 
of  tiie  above-stated  case,  to  wit: 

•*(1)  Has  this  court  jurisdiction  of  a  case 
where  the  bill  of  exceptions,  brought  by  the 
plalntlflf  in  the  court  below,  contains  only  the 
following  assignments  of  error:  (1)  An  as- 
signment that  the  court  erred  In  refusing  to 
allow  an  amendment  to  the  petition.  (2)  An 
assignment  upon  the  final  judgment  as  fol- 
lows: 'After  said  rulings  the  case  went  to 
trial  regularly  on  its  merits,  with  submission 
of  evidence  and  charge  of  the  court,  and  a 
verdict  was  rendered  for  the  defendant,  and 


judgment  entered  thereon.  Having  ref  used 
to  allow  the  petition  to  be  amended  as  above 
recited,  and  such  rulings  being  controlling, 
as  plalntiflC  in  error  contends,  in  the  result  of 
the  case,  the  court  erred  in  permitting  said 
verdict  to  be  rendered  and  said  judgment  to 
be  entered.  To  the  action  of  the  court  in 
permitting  said  verdict  to  be  rendered  and 
said  Judgment  to  be  entered  the  plaintiff  in 
error  excepted,  and  now  excepts  and  assigns 
the  same  as  error,  upon  the  ground  that  the 
same  was  contrary  to  law,  and  that  the  court 
having  refused  to  let  the  petition  b6  amended, 
and  such  refusal,  as  plalntiflT  in  error  con- 
tends,*  being  controlling  In  effect,  the  said 
verdict  and  Judgment  could  not  be  a  legal  ter- 
mination of  the  case.' 

"(2)  Is  the  assignment  of  error  last  men- 
tioned above  a  sufllcient  assignment  of  error 
upon  a  final  judgment,  as  contemplated  by 
the  decision*  of  the  Supreme  Court  in  New- 
berry V.  Tenant,  121  Ga.  561,  49  S.  B.  621* 
and  cases  therein  cited? 

"(3)  Where  a  petition  is  filed  for  the  recov- 
ery of  damages  on  account  of  persona]  in- 
juries received  by  a  passenger  on  a  street 
car  by  being  thrown  by  a  jerk  of  the  car,  and 
the  plalntlflf  offered  amendments  alleging  that 
the  conductor  refused  him  equal  accommoda- 
tions with  other  passengers  by  failing  to 
furnish  him  a  seat  while  other  passengers 
were  so  furnished,  and  that,  by  reason  of 
being  required  to  stand,  he  was  not  able  to 
resist  the  jerk  of  the  car  as  he  would  have 
done  had  be  been  seated,  and  also  that  these 
circumstances  and  other  things  therein  alleg- 
ed created  circumstances  of  aggravation*  and 
the  trial  court  refused  the  amendments,  is  an 
exception  to  the  refusal  of  the  court  to  allow 
the  amendments  a  necessarily  controlling  rul- 
ing within  the  purview  of  the  act  approved 
December  20,  1898,  relating  to  practice  In  the 
Supreme  Court  (Acts  1898,  p.  92)?  The  peti- 
tion, proposed  amendments,  and  the  other 
portions  of  the  record  necessary  to  the  de- 
termination of  this  question  are  set  forth 
fully  in  the  bill  of  exceptions  and  record 
herewith  transmitted;  and  request  is  made 
that  the  Supreme  Court  have  reference  to  the 
same  in  connection  with  this  question.  Coun- 
sel for  plaintiff  in  error  requests  the  court  to 
consider  and  review  the  case  of  Hendricks  v. 
Reld,  125  Ga.  776,  54  S.  E.  747,  and  the  cases 
which  it  follows,  and  the  case  of  Henderson 
V.  State,  1?3  Ga.  739,  61  S.  E.  764,  and  any 
case  it  may  follow,  and,  pursuant  to  the  rule 
of  this  court,  the  request  is  transmitted  here- 
with for  the  action  of  the  Supreme  Court" 

Henry  A.  Alexander,  for  plaintiff  in  error. 
Rosser  &  Brandon,  W.  T.  Colquitt,  and  Ben 
J.  Conjers,  for  defendant  in  error 

liUMPKIN,  J.  It  is  of  great  importance 
that  rules  of  practice  should  be  settled,  so 
that  attorneys  may  know  how  to  comply  with 
them  in  bringing  their  cases  to  this  court  or 
the  Court  of  Appeals.    In  the  past  there  has 
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teen  some  dUferunce  of  views  In  regard  to 
the  sufficiency  of  certain  exceptions  and  &&- 
Bignments  of  error;  aiid,  where  the  decision 
has  not  been  unanimous,  It  has  sometimes  re- 
sulted in  a  lack  of  harmony  in  rulings.  We 
deem  it  desirable  to  arrive  at  a  unanimous 
decision  on  the  question  of  practice  before 
us.  In  a  matter  not  involving  substantive 
law  touching  the  rights  of  parties,  but  a  mat' 
ter  of  practice,  it  Is  sometimes  better  to  mu- 
tually somewhat  modify  individual  views, 
where  it  can  be  conscientiously  done,  than  to 
adhere  to  the  letter  of  former  utterances. 
The  holder  of  each  view  may  contribute 
something  to  make  a  consistent  and  harmo- 
nious rule  of  practice.  The  main  point  In- 
volved in  the  questions  certified  by  the  Court 
of  Appeals  may  be  resolved  into  three  ques- 
tions: (1)  Is  it  necessary  to  except  to  a 
final  Judgment  in  order  to  reverse  such  judg- 
ment, or  can  it  be  done  by  merely  except- 
ing to  a  ruling  during  the  trial?  (2)  What 
kind  of  exception  or  assignment  is  required, 
where  the  error  is  in  the  final  Judgment  it- 
self—in its  form  or  substance?  (8)  Is  the 
same  particularity  of  exception  and  assign- 
ment as  to  the  final  Judgment  requisite  where 
the  error  does  not  arise  in  the  Judgment  it- 
self, but  where  the  Judgment  is  Infected  with 
error  by  reason  of  ^ome  antecedent  error 
committed  during  the  pendency  of  the  case^ 
or  during  the  trial,  which  is  material,  or  is 
controlling,  and  which  enters  into  the  final 
result? 

In  Harrell  v,  Tift,  70  Ga.  730,  it  was  said 
that  "there  must  be  a  valid  exception  to 
some  final  ruling  of  the  court  below,  on  which 
to  predicate  other  assignments  of  error."  In 
that  case  the  bill  of  exceptions  excepted  to 
and  assigned  error  on  the  rejection  of  certain 
evidence.  It  then  recited  the  returning  of  a 
verdict,  and  that  the  bill  of  exceptions  was 
tendered  within -30  days  from  the  end  of  the 
term.  Apparently  there  was  no  exception  at 
all  to  the  final  Judgment;  and  the  question 
of  what  would  have  been  a  sufficient  excep- 
tion and  assignment  of  error  was  not  dis- 
cussed. In  Rodgers  V.  Black,  99  Ga.  142» 
25  S.  B.  20,  it  was  ruled  that  "a  bill  of  ex- 
ceptions which  does  not  complain  of  any  rul- 
ing or  decision  of  the  trial  Judge,  and  con- 
tains no  assignment  of  error  except  the  fol- 
lowing :  'And  the  defendant  assigns  said  ver- 
dict and  Judgment  as  error,  the  same  being 
contrary  to  law' — Is  palpably  without  merit 
As  has  been  repeatedly  ruled,  a  verdict  can- 
not be  thus  reviewed  in  the  Supreme  Court" 
Here,  also,  there  was  not  a  question  as  to 
what  exception  to  or  assignment  of  error 
upon  the  final  Judgment  would  have  sufficed 
to  furnish  a  basis  for  exceptions  to  and  as- 
signments of  error  upon  rulings  during  the 
trial.  It  may  be  mentioned,  in  passing,  that 
the  Judgment  entered  was  one  of  affirmance, 
rather  than  dismissal.  In  Kibben  v.  Coast- 
wise Dredging  Co.,  120  Ga.  899,  48  S.  E.  330, 
It  was  sought  to  bring  to  this  court  a  ruling 
tftdking  an  amendment  to  a  petition  alone, 


without  any  exception  being  taken  to  the 
final  Judgment  It  was  held  that  this  could 
not  be  done ;  but  what  kind  of  exception  to  the 
final  Judgment  was  necessary,  or  what  sort 
of  specification  of  error,  was  not  dealt  with. 
Thai  came  Newberry  v.  Tenant,  121  Ga*  561, 
49  S.  B.  621,  where  it  was  held  that  a  gen- 
eral statement  in  a  bill  of  exceptions  that 
"plaintiff  excepts  to  said  verdict  and  Judg- 
ment as  being  contrary  to  law"  was  not  val- 
id; that  a  direct  bill  of  exceptions  to  a 
ruling  pendente  lite,  which  did  not  assign  er- 
ror upon  any  final  Judgment,  would  not  be 
entertained,  and  therefore  that  where  all 
the  assignments  of  error  were  to  the  rulings 
pendente  lite,  except  that  as  to  the  final  Judg- 
ment, which  was  as  above  indicated,  the  case 
could  not  be  heard.  This  went  further  than 
the  preceding  decisions.  Only  headnotes  were 
filed.  They  were  made  by  putting  two  rul- 
ings already  noticed  together,  and  from  them 
drawing  a  conclusion.  We  are  not  wholly 
satisfied  with  a  part  of  it,  and  we  shall  modi- 
fy it  and  the  cases  following  it  The  point 
of  dissatisfaction  is  this:  In  order  to  get 
rid  of  a  Judgment,  the  plaintiff  in  error 
should  ask  in  a  legal  way  to  get  rid  of  it; 
that  is,  should  except  to  it  If  error  inherent 
in  the  Judgment  Itself  is  complained  of,  not 
only  should  it  be  excepted  to,  but  the  assign- 
ment should  specify  the  error.  To  illustrate: 
If  the  error  claimed  should  be  that  it  did  not 
follow  the  verdict,  or  was  rendered  in  vaca- 
tion without  authority  of  law,  or  if  the  case 
were  submitted  to  the  court  without  a  Jury, 
and  he  decided  it  on  the  law  and  the  facts, 
an  assignment  of  error  shou(^  not  merely 
generally  allege  tthat  the  Judgment  was 
wrong,  but  show  wherein  It  was  wrong.  It 
may  be  wrong  on  the  law  for  some  reason. 
It  may  be  wrong  on  the  facts.  If  the  Judg- 
ment is  erroneous,  not  In  itself,  but  because 
of  antecedent  error  which  entered  into  or 
infected  it,  then  there  can  be  no  separate 
and  distinct  assignment  of  error  on  the  Judg- 
ment for  other  reason  than  because  it  was  so 
infected  or  controlled  thereby.  If  the  final 
Judgment  is  excepted  to,  and  exception  is 
made  to  and  error  duly  assigned  upon  the 
ruling  complained  of,  specifications  of  error 
In  the  ruling  need  not  be  repeated  in  the  ex- 
ceptions to  the  final  Judgment,  if  they  alone 
are  relied  on  as  making  the  Judgment  er- 
roneous. Hendricks  v.  Reld,  125  Ga.  775, 
54  S.  E.  747,  merely  followed  the  ruling  in 
Newberry  v.  Tenant,  as  to  the  sufficiency  of 
the  assignment  without  approving  it  but 
holding  it  binding  until  reviewed  and  revers- 
ed or  modified.  The  same  is  true  of  Mont- 
gomery V.  Reynolds,  124  Ga.  1053,  53  S.  B. 
512.  In  the  Hendricks  Case  there  was  no  ex- 
ception at  all  save  to  interlocutory  rulings. 

The  case  of  Henderson  v.  State,  123  Ga.  739, 
51  S.  B.  764,  not  only  produced  a  diversity  of 
opinions  among  the  members  of  this  bench, 
but  it  is  feared  has  been  somewhat  misap- 
prehended by  some  of  the  members  of  the  bar. 
The  writer  of  the  majority  opinion,  in  dealing 
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with  and  having  In  Tiew  the  specific  sub- 
ject before  him — ^an  effort  to  segregate  a  rul- 
ing and  bring  it  up  apparently  under  the  act 
of  1898  (Acts  1898,  p.  92)— and  In  referring  to 
the  "short  form"  of  bill  of  exceptions  under 
that  a<ft,  as  contrasted  with  bringing  up  the 
case  "in  the  usual  form/'  did  not  describe 
or  state  in  detail  what  was  meant  by  "the 
usual  form."  On  page  748  of  123  6a.,  on  page 
768  of  51  S.  E.,  it  was  said  that:  "There  are 
two  ways  by  which  a  case  may  be  brought  to 
this  court.  One  is  by  the  usual  and  ordinary 
methods  of  procedure.  The  other,  for  con- 
venience, may  be  called  the  'short  form.' " 
The  expression  "short  form"  referred  to  ex- 
cepting to  the  judgment,  decree,  or  verdict, 
segregating  a  certain  ruling,  assigning  error 
on  it,  and  bringing  It  up  as  a  necessarily  con- 
trolling ruling  in  the  brief  mode  set  out  in  the 
act  of  1898.  What  was  the  "usual  form"  re- 
ferred to  in  the  second  headnote,  or  the  "us- 
ual and  ordinary  methods  of  procedure"  re- 
ferred to  In  the  excerpt  from  the  opinion 
above  quoted,  as  contrasted  with  the  short 
form  mentioned?  Obviously  it  referred  to 
some  form  or  methods  for  bringing  cases  to 
this  court  which  were  usual  before  or  aside 
from  the  act  of  1898^  What  were  they?  The 
forms  and  methods^  under  the  act  of  1889 
(Civ.  Code  1895,  S  5528  et  seq.),  which  are 
published  in  the  Oode  in  a  chapter  headed, 
"Of  Taking  Cases  to  the  Supreme  Court,"  and 
In  an  article  entitled,  "Mode  of  Procedure." 
The  majority  of  this  court  did  not  hold  that 
these  sections  were  repealed  or  any  right  of 
exception  under  them  was  cut  off  by  the  act 
of  1898 ;  but  ^at  the  act  sought  to  provide 
a  brief  method  for  excepting  to  a  verdict  or 
judgment  and  assigning  error  on  rulings 
which  were  necessarily  controlling.  Thus  or- 
dinarily, to  determine  whether  rulings  on  evi- 
dence, or  as  to  matters  of  practice  in  the 
trial  of  the  case,  or  charges  and  the  like,  are 
erroneous,  or,  if  so,  are  of  such  materiality  as 
to  cause  a  reversal,  it  is  necessary  to  have  a 
brief  of  evidence  in  the  bill  of  exceptions  or 
the  record  under  the  general  law.  The  ques- 
tion of  what  exceptions  to  rulings  require  the 
presence  of  evidence  is  not  here  involved. 
This  question  arises  on  a  ruling  as  to  plead- 
ing. By  the  act  of  1898,  the  m?ijority  of  the 
court  thought  that  the  Legislature  intended 
to  provide  a  briefer  mode  of  procedure  In 
certain  cases,  but  that,  ip  order  to  proceed 
under  that  act,  the  case  must  be  brought  with- 
in its  terms ;  and  that,  while  the  act  of  1889 
provided  for  omitting  the  evidence  where  It  is 
unnecessary,  and  certifying  to  that  fact,  the 
two  acts  were  not  identical  in  all  respects', 
and  the  Legislature  had  not  merely  re-enacted 
the  sections  of  the  0>de.  In  the  opinion  in 
the  Henderson  Case,  it  was  also  stated, 
though  not  elaborated,  that  there  was  no 
brief  of  the  evidence,  and  no  exception  at  all 
to  the  final  judgment — ^nothing,  in  fact,  but 
an  effort  to  except  to  two  rulings  pending  the 
trial.  Apparently  it  was  sought  to  except 
under  the  act  of  1898,  but  the  majority  of  this 


court  thought  the  bill  of  exceptions  was  not 
sufficient  Our  learned  Brother  Cobb  dif- 
fered from  the  majority.  He  thought  that  the 
act  of  1898  added  nothing  to  and  detracted 
nothing  from  the  law  as  it  already  stood,  but 
merely  redeclared  the  existing  law.  His 
views  will  be  found  in  his  dissenting  opinion 
stated  fully  and  more  cogently  than  the 
writer  can  state  them. 

This  extended  reference  to  the  Henderson 
Case  is  made  not  with  the  intention  of  again 
discussing  the  two  views  there  presented*  but 
in  order  to  show  that  tbere  may  have  been 
some  misunderstanding  of  what  was  said  in 
that,  case,  and  that  in  fact,  the  two  views 
are  not  so  wide  apart  or  so  irreconcilable 
as  may  have  been  supposed,  or  as  to  preclude 
a  conscientious  reconciliation  and  meeting  on 
a  common  ground,  at  least  as  to  the  ques- 
tions now  presented  by  the  Court  of  Appeals. 
Briefly,  then,  we  may  say  that  we  all  concur 
In  holding  that  the  act  of  1889,  codified  as 
stated  above,  has  not  been  r^ealed  or  re- 
stricted by  the  act  of  1898,  and  that  what 
could  have  been  done  before  the  act  of  1898 
can  still  be  done.  Whether  or  not  there  are 
cases  as  to  which  the  act  of  1898  authorizes 
a  short  or  brief  form  of  bill  of  exceptions, 
which  might  not  suffice  under  the  prior  law. 
Is  immaterial  to  the  question  now  in  hand. 

Section  5526  of  the  Civil  (>)de  of  1895, 
reads  as  follows:  "No  cause  shall  be  car- 
ried to  the  Supreme  Court  upon  any  bill  of 
exceptions,  so  long  as  the  same  is  pending, 
in  the  court  below,  unless  the  decision  or 
judgment  ccnnplained  of,  if  it  had  been  ren- 
dered  as  claimed  by  the  plaintiff  in  error, 
would  have  been  a  final  disposition  of  the 
cause,  or  final  as  to  some  material  party 
thereto ;  but,  at  any  stage  of  the  cause,  eith- 
er party  may  file  his  exceptions  to  any  de- 
cision, sentence,  or  decree  of  the  superior 
court;  and  if  the  same  is  certified  and  al- 
lowed, it  shall  be  entered  of  record  in  the 
cause;  and  should  the  case  at  its  final  de- 
termination be  carried  by  a  writ  of  error 
to  the  Supreme  Court  by  either  party,  error 
may  be  assigned  upon  such  bill  of  exceptions* 
and  a  reversal  and  new  trial  may  be  allow- 
ed thereon,  when  it  is  manifest  that  such 
erroneous  decision  of  the  court  has  or  may- 
have  affected  the  final  result  of  the  case.** 
As  to  the  rulings  prior  to  the  original  Code,, 
see  Carter  v.  Buchanan,  2  Ga.  337;  Jones 
V.  Dougherty,  11  Ga.  305;  Johns  v.  Fuller, 
13  Ga.  506;  Allen  v.  Ball,  9  Ga.  286  (3)^ 
293  (cited  by  Mr.  Justice  Cobb,  in  Kelly  v. 
Strouse,  116  Ga.  884,  885,  43  S.  B.  280).  It 
is  unnecessary  to  discuss  decisions  as  to 
what  judgments  fall  within  the  meaning  of 
this  law.  Nor  are  we  dealing  with  what  as- 
signment is  sufficiently  specific  as  to  judg- 
ments on  applications  for  injunctions,  and 
the  like.  In  Civ.  Code  1895,  S  5528,  it  is  said 
that  "tbe  plaintiff  in  error  shall  plainly  and 
specifically  set  forth  the  errors  alleged  to 
have  been  committed."  In  the  case  before 
us  a  verdict  was  found  and  final  judgment 
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was  rendered.  Exception  was  taken  to  and 
error  assigned  on  the  ruling  rejecting  the 
amendment  Exception  was  also  made  and 
error  assigned  on  allowing  the  yerdlct  to  be 
taken  and  Judgment  entered,  because  the  er- 
roneous ruling  entered  into  and  affected  the 
€nal  Judgment,  or,  as  the  bill  of  exceptions 
alleged,  controlled  it  Was  this  euffldent? 
What  more  could  the  plaintiff  in  error  have 
«aid?  If  taken  alone  and  disconnected  from 
the  ruling  which  the  plaintiff  thought  erro- 
neous, he  did  not  contend  that  the  Judgment 
was  error,  or  that  he  could  assign  Bome  other 
«rror  in  it.  He  could  do  nothing  truthfully 
but  what  he  did,  and  we  think  the  law  re- 
<]ulred  no  more.  In  such  a  case  we  think  It 
would  suffice  to  keep  the  plaintiff  In  error 
in  court  to  show  how  the  case  terminated, 
to  except  generally  to  the  final  Judgment, 
and  duly  assign  error  in  the  ruling  really 
complained  of. 

As  a  result  of  what  has  been  said,  we  an- 
swer the  questions  certified  to  us  by  the 
Ckmrt  of  Appeals  as  follows : 

(1)  The  assignment  of  error  upon  the  re- 
fusal to  allow  the  amendment  to  the  petition, 
and  that  upon  the  final  Judgment  was  suffi- 
cient to  giye  the  Ck>urt  of  Appeals  Jurisdic- 
tion. 

(2)  The  assignment  of  error  on  the  final 
Judgment  in  this  case  is  sufficient  in  specifi- 
cation, even  under  the  decision  in  Newberry 
T.  Tenant,  121  Ga.  561,  49  S.  B.  621,  and 
cases  therein  cited;  but  we  think  that  the 
decision  In  that  case  laid  down  too  stringent 
a  measure  as  to  the  requirement  of  specifica- 
tion of  an  assignment  of  error  on  the  final 
Judgment,  where  the  only  real  error  com- 
plained of  is  in  some  antecedent  ruling  or 
decision,  and  the  final  Judgment  is  not  com- 
plained of  for  some  independent  error  inher- 
ing in  itself,  but  because  the  ruling  claimed 
to  be  erroneous  controlled  or  affected  the 
final  result  Of  course,  a  genera]  exception 
and  assignment  of  error  would  not  alone  suf- 
fice, nor  would  it  raise  any  question  as  to  er- 
rors other  than  those  pointed  out 

(3)  The  refusal  to  allow  the  amendment 
to  the  petition  involved  in  this  case,  if  er- 
roneous, was  such  a  controlling  error  as 
could  be  brought  up  under  the  act  of  1898, 
and  a  fortiori  a  substantial  ruling,  which, 
if  erroneous,  would  be  a  material  error,  re- 
viewable under  the  provisions  of  the  Code, 
Qpon  a  proper  bill  of  exceptions  brought  up 
in  accordance  therewith.  We  do  not  hold 
broadly  that  all  rulings  on  amendments  to 
pleadings  are  necessarily  controlling  rulings, 
or  even  substantial,  but  that  the  ruling  here 
complained  of  is  so.  It  cut  off  a  material 
part  of  the  case  the  plaintiff  sought  to  set  up 
In  his  pleading  and  to  base  a  recovery  upon, 
and  thus  limited  the  range  and  scop^  of  his 
case.  Wright  v.  Hollywood  Cemetery  Corpo- 
ration, 112  Ga.  884,  38  S.  E.  94,  52  L.  R.  A. 
621. 

if  anything  which  may  have  been  said  in 
any  of  the  cases  referred  to,  or  those  cited  in 


them,  or  following  them,  conflicts  with  what 
is  here  ruled,  it  is  modified  accordingly.  But 
we  think,  as  stated  above,  such  confiict  la 
often  more  apparent  than  real,  when  the 
cases  are  carefully  considered,  and  results 
from  expressions  here  and  there  which  were 
not  really  necessary  to  the  points  decided. 

On  Rehearing. 

Just  before  the  close  of  the  March  term, 
1907,  of  this  court,  which  by  operation  of 
law  must  end,  at  the  latest  on  the  Saturday 
before  the  beginning  of  the  Octob^  term» 
counsel  for  defendant  in  error  In  the  Court 
of  Appeals  applied  for  a  reopening  of  the 
decision  made  by  us,  and  a  further  hearing, 
on  the  ground  that  if  the  Court  of  Appeals 
should  decide  that  there  was  error  at  all  In 
the  rejection  of  the  amendment  offered,  yet, 
comparing  it  with  the  original  petition  oC 
the  plaintiff  and  the  amendment  allowed, 
after  the  parts  stricken  on  demurrer  were 
eliminated,  no  injury  could  have  resulted 
to  the  plaintiff,  because  there  was  enough  in 
his  pleading  to  raise  all  the  questions  which 
he  could  legitimately  make  with  the  aid  of 
the  amendment  We  must  decline  the  mo- 
tion. No  such  question  as  this  was  made  by 
the  questions  certified  to  us  by  the  Court  of 
Appeals,  as  we  construe  them.  The  merits 
of  the  case  were  not  before  us.  We  only 
passed  upon  the  questions  presented.  ^We 
cannot  reopen  the  case  for  argument  on  a 
point  thus  suggested. 

It  was  further  asked  that  counsel  have 
leave  to  have  additional  record  sent  to  this 
court  to  indicate  that  the  evidence  submitted 
on  the  trial,  and  the  charge  of  the  court 
would  throw  any  light  on  the  question  of 
whether  any  injury  was  done  to  the  plaintiff. 
There  are  several  reasons  why  we  cannot 
grant  this  request,  among  them  being  what 
has  Just  been  said,  and  that  the  case  was  car- 
ried from  the  trial  court  to  the  Court  of  Ap- 
peals, not  to  this  court  and  comes  here  on  ques- 
tions certified  and  the  record  sent  from  that 
court ;  and  also  that  on  inquiry,  counsel  frank- 
ly admitted  that  neither  the  evidence  nor  the 
charge  had  ever  .been  written  out  or  filed 
and  become  a  part  of  the  record,  and  there- 
fore the  suggestion  was  not  to  have  an  exist- 
ing record  sent  up,  but  to  add  to  the  record 
now  on  file  in  the  trial  court,  and  have  the 
addition  transmitted. 


0S»  Ga.  403) 

GILLIS  V.  POWELL. 

(Supreme  Court  of  Georgia.    Oct.   8,   1907.) 

1.  Writ    of    Bbbob— Recobd— New    TaiAii— 
Review. 

A  ground  of  a  motion  for  a  new  trial,  which 
contains  an  assignment  of  error  upon  the  re- 
fusal of  the  judge  to  continue  the  case,  will  not 
be  considered  when  the  evidence  introduced  on 
the  motion  to  continue  is  not  set  forth  in  the 
motion  for  new  trial,  nor  attached  thereto  as 
an  exhibit,  but  reference  must  be  had  to  the 
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brief  of  the  evidence  in  order  to  ascertain  the 
same. 

[Ed.  Note.^For  cases  in  point,  tee  Cent  Dig. 
vol.  8,  Appeal  and  £3rror,  li  2944-2946.] 

2.  Nbw  TBiAii—GBOUNDS— Amendment  to  Pe- 
tition. 

Exception  to  the  allowance  of  an  amend- 
ment to  the  petition  cannot  properly  be  made  in 
motion  for  a  new  trial. 

3.  Same  —  Demubbsb  —  Motion  to  Dismiss^ 
Exception. 

Exception  to  a  judgment  OTerniling  a  de- 
murrer to  the  petition  or  motion  to  dismiu  a 
case,  for  the  reason  that  the  petition  is  insuffi- 
cient in  law,  cannot  be  properly  made  the  ground 
of  a  motion  for  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  37,  New  Trial,  |  25.] 

4.  Slander— Mauob—Evioenob— Age. 

Where  the  matter  under  investigation  is 
whether  the  words  or  conduct  of  a  person  is 
malicious,  the  age  of  the  person  may  not,  in 
some  circumstances,  be  an  immaterial  fact. 

6,  Same— Privilege. 

Words  uttered  in  good  faith»  for  the  sole 
purpose  of  securing  or  preserving  evidence  to  be 
used  in  the  prosecution  of  one  for  a  crime  of 
which  the  speaker  was  the  victim,  are  privileged. 
[Ed.  Note.— For  cases  in  point,  see  Cent;  Digi 
vol.  82,  liibel  and  Slander,  §  149.]   . 

d.  Same  —  Tbial  —  iNffTBuenoNB  —  Ap- 

PLICABILITT  TO  PLEADING. 

The  answer  of  the  defendant,  when  properly 
construed,  did  not  contain  any  admission  that 
the  defendant  had  uttered  the  words  charged  in 
the  petition,  and  an  instruction  having  the  effect 
to  convey  to  the  mind  of  the  jury  the  impression 
that  the  answer  contained  such  admission  was 
erroneous. 

7.  Same. 

Some  of  the  instructions  complained  of 
were  calculated  to  weaken  the  defense  of  privi- 
leged communications,  even  if  they  did  not  en- 
tirely take  away  the  defense. 

(Syllabus  by  the  Ooart) 

Error  from  Superior  Court,  Worth  County; 
W.  N.  Spence,  Judge. 

Action  by  S.  A.  Powell  against  W.  D.  Oll- 
lis.  From  a  Judgment  for  plaintiff,  defend- 
ant brings  error.    Reversed. 

Powell  sued  Glllis  for  slander,  laying  his 
damages  in  the  sum  of  $2,000.  The  petition 
alleged  that  the  defendant  "did  maliciously 
say  of  and  concerning  your  petitioner,  on  the 
2d  day  of  August,  1002,  the  following  false 
and  defamatory  words,  to  wit:  *S.  A.  Powell 
swore  a  lie.* "  It  is  alleged  that  the  defend- 
ant on  the  date  named,  in  the  presence  of 
divers  good  and  worthy  citizens,  used  lan- 
guage of  and  concerning  the  plaintiff,  the 
purport  of  wblch  was  to  charge  him  "with 
the  offense  of  perjury,  which  is  a  crime  pun- 
ishable under  the  laws  of  this  state;  that  the 
plaintiff  is  a  poor,  hard-working  man,  re- 
spected by  his  nei^bors,  and  filling  offices 
of  trust  and  responsibility,  to  wit,  constable 
and  postmaster;  that  being  charged  with  an 
offense  of  the  grave  character  above  referred 
to  is  calculated  to  Injure  him  in  his  standing 
in  the  community,  and  especially  when  used 
by  a  person  of  the  standing  and  character 
of  the  defendant,  who  is  a  man  of  great 
wealth  and  influence;  that  tMe  charge  against 
plaintiff  was  made  immediately  after  the  de- 


fendant had  lost  a  case  in  which  he  was  the 
plaintiff  and  the  plaintiff  was  the  defendant; 
that  the  defendant  was  merely  venting  his 
malice  when  he  uttered  the  words;  that  the 
use  of  the  words,  under  the  circumstances 
and  with  this  motive,  was  an  aggravated  in- 
Jury,  both  in  the  act  apd  in  the  intent  By 
amendment  the  plaintiff  alleged  that  in  Au- 
gust, 1902,  the  defendant,  in  a  certain  dis- 
course of  and  concerning  the  plaintiff,  hi  the 
presence  of  Lott  Branch  and  other  good  and 
worthy  citizens,  falsely  said  of  and  concern- 
ing the  plaintiff  the  following  false  and  mali- 
cious words:  "Bink  Powell  [meaning  the 
plaintiff]  swore  a  lie,  and  I  will  prosecute 
him  when  the  grand  Jury  meets."  The  de- 
fendant filed  an  answer,  in  which  he  denied 
using  the  language  charged  in  the  petition. 
He  averred  that  all  that  he  said  of  the  plain- 
tiff was  in  his  testimony  on  the  trial  of  the 
case  in  the  Justice's  court,  so  far  as  he  recol- 
lected, and  he  did  not  use  the  language  charg- 
ed, or  anything  of  like  purport,  and  what 
was  said  on  the  trial  was  without  malice, 
and  was  trua  It  is  also  averred  that  de- 
fendant stands  ready  to  prove. the  truth  of 
any  utterance  made  concerning  the  plaintiff 
on  that  day,  and  that  whatever  the  defendant 
said  was  privileged  and  made  In  good  faith, 
with  a  view  to  protecting  his  own  interest 
without  malice  and  with  no  purpose  what- 
ever to  injure  or  defame  the  plaintiff.  In 
an  amendment  to  the  answer,  the  defendant 
denied  that  he  used  the  language  stated  In 
the  amendment  or  any  language  of  like  pur- 
port to  Lott  Branch  or  in  his  presence,  or 
in  the  presence  or  hearing  of  any  person 
whatever,  and  here  reiterated  the  statement 
made  in  the  original  answer,  that  whatever 
the  defendant  said  to  Lott  Branch,  or  any 
other  person,  was  true,  and  said  in  good  faith 
and  with  a  view  to  preserving  the  testimony 
to  he  used  in  a  then  contemplated  prosecu- 
tion of  the  plaintiff.  The  trial  resulted  In  a 
verdict  in  favor  of  the  plaintiff  for  $2,000, 
and  the  defendant  assigns  error  upon  the 
overruling  of  the  motion  for  a  new  trial. 

T.  R.  Perry  and  J.  H.  Tipton,  for  plaintiff 
in  error.  Sam  S.  Bennet,  Claude  Payton,  and 
Frank  Park,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facta  as 
above).  1.  One  ground  of  the  motion  for  a 
new  trial  assigns  error  upon  the  refusal  of 
the  Judge  to  continue  the  case.  The  com- 
plete showing  for  the  continuance  is  not  set 
out  In  the  ground;  but  for  the  evidence  In- 
troduced on  the  showing  reference  is  made 
to  the  brief  of  the  evidence  filed  in  the  case. 
Under  repeated  rulings  of  this  court  this 
ground  cannot  be  considered.  This  court  will 
not  consider  an  assignment  of  error  in  a 
ground  of  the  motion  for  a  new  trial  which 
la  not  complete  in  itself,  or  which  may  not 
be  rendered  complete  by  an  exhibit  to  the 
motion  Itself.  It  is  not  permissible  to  ref^r 
to  the  brief  of  the  evidence^  or  other  parts 
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of  the  record,  in  order  to  oomplete  the  ground 
of  the  motion.  ^ 

2.  Another  ground  of  the  motion  complain- 
ed of  .the  ruling  of  the  Judge  allowing  the 
amendment  to  the  petition.  An  assignment 
of  error  of  this  character  cannot  properly  be 
made  a  ground  of  a  motion  for  a  new  trial. 
It  is  only  necessary  to  cite  one  of  the  more 
recent  cases  on  this  question.  Lowery  y. 
Idleson,  117  Ga.  778,  45  S.  E.  51. 

3.  Another  ground  of  the  motion  for  a  new 
trial  assigns  error  upon  the  judgment  over- 
ruling the  demurrer  to  the  petition  and  mo- 
tion to  dismiss  the  same.  Such  a  ruling 
cannot  properly  be  made  a  ground  of  a  mo- 
tion for  a  new  trial.  It  is  only  necessary  to 
cite  one  of  the  more  recent  decisions  on  the 
question.  Willis  y.  Harrell,  118  Qa.  906, 
45  S.  E.  794  (1). 

4.  Error  is  assigned  upon  the  refusal  of 
the  Judge  to  allow  the  defendant  to  prove, 
by  himself,  when  he  was  on  the  stand,  that 
he  was  72  years  of  age.  The  court  rejected 
this  testimony,  upon  the  ground  that  It  was 
irrelevant.  The  contention  is  that  the  evi- 
dence should  have  been  admitted  to  be  con- 
sidered by  the  Jury  on  the  question  as  to 
whether,  considering  the  age  of  the  defend- 
ant in  connection  with  the  other  circumstan- 
ces in  the  case,  the  words  uttered  by  him 

.  were  uttered  with  malice,  or,  as  contended 
by  the  defendant,  in  good  faith,  and  for  the 
purpose  of  enforcing  a  criminal  law  In  a 
matter  where  he  was  interested.  While  we 
do  not  think  that  it  would  have  been  erro- 
neous for  the  Judge  to  admit  the  testimony, 
still  we  do  not  think  that  his  refusal  to  do 
so  was  an  error  of  such  a  character  as  would 
necessarily  require  the  granting  of  a  new 
trial.  The  defendant  was  before  the  Jury. 
They  could  Judge  themselves  as  to  his  con- 
dition, both  mental  and  physical ;  and  these 
were  proper  matters  for  them  to  take  into 
consideration.  The  exact  number  of  years 
that  he  had  lived  would  not  have  aided  them 
materially  in  determining  whether,  from  his 
condition,  mental  and  physical,  and  his  tem- 
perament, as  indicated  by  his  manner  and 
testimony,  the  charge  made  against  the  plain- 
tiff was  likely  to  have  been  malicious  or 
made  in  good  faith.  The  Important  elements 
In  the  case  were  before  the  Jury ;  that  .is, 
the  general  appearance  of  the  man,  the  state 
of  his  mind  and  body,  and  his  temperament, 
as  indicated  by  what  he  said  and  the  manner 
In  which  it  was  said. 

5.  The  original  petition  alleged  the  words  to 
be,  "S.  A.  Powell  swore  a  lie,"  and  that  they 
were  uttered  on  August  2,  1903.  These  words 
standing  alone  would  import  the  crime  of 
false  swearing  rather  than  perjury.  Smith 
Y  Wright,  55  6a.  218.  But  it  is  also  alleged 
that  the  words  were  uttered  immediately 
after  the  trial  of  a  case  between  the  parties, 
and  the  inference  is  that  the  plaintiff  had 
l^tifled  as  a  witness.  The  words  of  the  char- 
acter indicated,  uttered  in  such  circumstan- 


ces, would  be  equivalent  to  a  charge  of  per- 
jury. The  amendment  alleged  the  words 
spoken  were:  Powell  *'swore  a  lie,  and  I 
will  prosecute  him  when  the  grand  Jury 
meets."  These  words  import  the  offense  of 
false  swearing,  and  there  is  nothing  to  indi- 
cate what  were  the  circumstances  in  which 
they  were  uttered.  The  witness  Branch  testi- 
fied that  he  was  the  Justice  who  tried  the 
case  between  the  parties,  and  that  when  Glllis, 
who  had  lost  the  case,  paid  the  costs,  he  said 
that  Powell  swore  a  lie,  and  wanted  him  "to 
bear  it  in  mind,"  but  he  did  not  say  anything 
about  the  grand  Jury.  Another  witness,  Tay- 
lor, testified  that,  soon  after  the  trial  in  the 
Justice's  court,  Gillls  said  to  him  that  Powell 
swore  a  lie,  and  he  was  going  to  get  a  bill 
against  him  when  the  grand  Jury  met  Hall, 
a  constable,  testified  that  he  was  present 
when  Gillls  paid  the  costs  to  Branch,  and 
he  heard  him  say  to  Branch  that  Powell  had 
sworn  falsely  and  he  was  going  to  prosecute 
him,  and  that  he  wanted  Branch  to  bear  in 
mind  what  Powell  had  sworn.  The  defend* 
ant  testified  that  he  remembered  the  conver- 
sation with  the  Justice  of  the  peace,  and  that 
he  Intended  to  have  the  plaintiff  arrested  for 
perjury,  and  he  told  the  Justice  to  be  sure 
and  keep  in  mind  what  the  plaintiff  had  tes- 
tified. He  also  swore  that  he  presented  the 
case  to  the  grand  Jury,  but  they  did  not  act 
on  it  He  said  that  to  the  best  of  his  recol- 
lection he  told  the  Justice  that  he  intended  to . 
prosecute  the  plaintiff  for  perjury,  and  he 
wanted  him  to  keep  fresh  in  his  mind  all  of 
the  testimony  in  the  case;  that  he  did  not 
want  to  injure  anybody,  but  that  the  plain- 
tiff certainly  owed  him  on  the  notes  that  he 
had  sued  on.  He  denied  having  any  conver- 
sation with  the  witness  Taylor.  It  appears, 
from  the  evidence,  that  in  the  suit  in  the 
Justice's  court  the  plaintiff  in  the  present 
case  was  the  defendant  and  that  he  swore 
that  he  had  paid  the  note&  That  he  had  not 
paid  them  with  money  is  now  admitted ;  but 
it  is  claimed  that  what  was  meant  by  payment 
in  the  testimony  thus  delivered  was  a  transac- 
tion between  the  plaintiff  and  defendant 
which  was  incomplete  at  the  time  of  the  trial, 
but  which  one  party  considered  as  satisfying 
the  obligation  and  the  other  party  did  not 
The  evidence  is  of  such  a  character  as  to  au- 
thorize a  finding  that  each  side  could  be  hon- 
estly mistaken  in  their  statement  when  one 
swore  that  the  notes  were  paid  and  the  other 
that  they  were  not  There  could  have  been  an 
honest  difference  of  opinion  as  to  the  legal  ef- 
fect of  the  transaction  as  it  stood  on  that  day. 
While  all  the  evidence  indicates  that  the  plain- 
tiff in  the  present  case,  when  he  swore  that  he 
had  paid  the  notes,  was  mistaken,  and  the 
notes  were  not  paid,  the  effect  of  the  charge 
made  by  the  defendant  against  the  plaintiff, 
when  he  said  that  he  swore  to  a  lie  in  the 
trial,  was  that  he  had  committed  willful  per- 
jury.   And  there  was  evidence  in  the  pres^ 
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ent  case  from  which  the  jury  could  find  that 
the  testimony  of  the  witnessy  although  not 
true,  was  not  willfully  false.  When  the 
character  of  the  words  uttered  and  the  cir- 
cumstances In  which  they  were  spoken  are 
considered,  the  effect  of  the  words  was  to 
charge  the  plaintiff  with  the  crime  of  per- 
jury. Bryan  v.  Gurr,  27  Ga.  378;  Salmons 
▼.  Tait,  31  Ga.  676;  Brown  v.  Hanson,  63 
Ga.  632.  To  utter  of  another  words  which 
impute  to  him  a  crime  punishable  by  law 
is  slander,  and  the  wrong  thus  committed  is 
actionable  without  proof  of  special  damage. 
Civ.  Code  1895,  I  383.  From  motives  of  pub- 
lic policy,  however,  the  law  will  sometimes 
relieve  a  person  who  makes  a  false  charge 
against  another  from  liability  for  damages. 
Communications  which  would  otherwise  be 
slanderous  are  protected  as  privileged,  if  made 
in  good  faith  and  in  the  prosecution  of  an  in- 
quiry regarding  a  crime  which  has  been  com- 
mitted, and  for  the  purpose  of  detecting  and 
bringing  to  punishment  the  criminal.  Chap- 
man V.  Battle,  124  Ga.  574,  52  S.  E.  812. 
There  is  no  crime  known  to  the  law  which  is 
more  odious  than  the  crime  of  perjury,  and 
the  law  authorizes  a  prosecution  for  this  of- 
fense, as  well  as  all  others,  either  at  the  in- 
stance of  the  person  aggrieved  or  any  other 
citizen  who  may  be  interested  in  the  preser- 
vation and  maintenance  of  the  law.  There- 
fore, in  a  well-defined  case,  where  it  appears 
that  the  words  were  uttered  in  good  faith 
and  for  the  sole  purpose  of  bringing  to  pun- 
ishment the  supposed  perjurer,  and  the  ele- 
ment of  malice  is  not  at  all  present  and  the 
communication  Is  made  at  a  time  and  place 
and  to  a  person  when  all  the  circumstances 
indicate  purely  an  Intention  to  vindicate  the 
law,  one  who  makes  a  statement  which  may 
afterwards  develop  to  be  false  will  be  pro- 
tected, and  not  rendered  liable  to  be  mulcted 
in  damages.  But  one  who  intends  to  prose- 
cute another  for  the  crime  of  perjury  must 
make  known  his  Intentions  in  reference  to 
the  same  at  a  time  and  place  and  to  persons 
that  are  proper.  If  made  at  other  times  and 
other  places  and  to  other  persons,  the  com- 
munication is  made  at  his  peril;  and,  if 
what  la  stated  Is  false,  he  must  bear  the 
consequences  resulting  from  the  slander. 
See,  in  this  connection,  Atlanta  News  Pub. 
Co.  V.  Medlock,  123  Ga.  714,  51  S.  B.  756,  8 
li.  R.  A.  (N.  S.)  1139 ;  Holmes  v.  Clisby,  121 
Ga.  241,  48  S.  E.  934,  104  Am.  St.  Rep.  103; 
Sheftall  V.  Central  of  Ga.  Ry.  Coi,  123  Ga. 
589,  51  S.  E.  646.  Whether  the  commxmica- 
tion  is  made  at  a  proper  time  and  proper 
place  and  to  a  proper  person  is  a  question  for 
the  Jury  in  the  particular  case.  If  the  time 
and  place  are  not  proper,  there  is  no  privi- 
lege. If  the  person  is  not  one  to  whom  the 
communication  is  necessary  to  be  made  to  ef- 
fectuate the  purpose  of  vindicating  the  law, 
there  is  no  privilege.  If  the  time  and  place 
and  person  are  all  appropriate,  but  the  man- 


ner and  form  of  the  communication  are  such 
as  to  indicate,  not  a  desire  to  vlndiriite  tbe 
law,  but  to  injure  and  defame  the  person 
whose  name  is  disclosed  in  the  comiucnics- 
tlon,  the  privilege  does  not  exist.  The  privi- 
lege is  given  by  the  law  for  a  wise  purpose, 
and  the  law  will  not  tolerate  its  being  used 
to  vent  the  malice  of  any  individual,  even 
though  he  may  be  one  who  thinks  he  lias 
been  grievously  wronged. 

6.  The  Judge  charged  the  Jury:  "You  have 
the  right  to  show  that  the  language  was 
used  by  admissions  or  confessions  either  in 
the  pleadings  or  from  the  witnesses.**  The 
error  assigned  upon  the  charge  is  that,  as 
there  were  no  admissions  in  the  pleadings, 
it  was  misleading  to  the  Jury  and  prejudicial 
to  the  defendant  The  answer  and  amended 
answer  each  denied  that  the  defendant  bad 
uttered  the  words  charged  in  the  petition, 
or  any  words  of  like  import.  It  is  true  that 
the  answer  alleged  that  the  defendant  was 
ready  to  prove  the  truth  of  any  words  that 
may  have  been  spoken  by  him  on  the  day 
of  the  trial  in  the  Justice's  court,  but  tjiere 
was  no  evidence  as  to  any  words  spoken 
on  that  day.  Properly  construed,  we  do  not 
think  that  the  answer  contained  any  admis- 
sion that  the  words  charged  in  the  petition 
were  uttered  by  the  defendant  In  the  cir- 
cumstances of  the  present  case,  we  are  of 
the  opinion  that  this  erroneous  interpreta- 
tion of  the  plea  was  prejudicial  to  the  de- 
fendant 

7.  The  Judge  charged  the  Jury:  "In  con- 
sidering that  question  [the  question  as  to 
whether  the  defendant  used  the  language 
that  he  is  shown  to  have  used  bona  fide,  in 
an  effort  to  preserve  the  testimony  of  the 
witnesses  with  a  view  to  Instituting  criminal 
prosecution  against  the  plaintiff],  gentlemen, 
you  will  take  into  consideration  the  nature 
of  the  crime  charged  against  the  plaintiff, 
see  what  the  nature  of  it  was,  and  see  wheth- 
er the  evidence  shows  tliat  the  plaintiff  real- 
ly did  commit  any  crime;  see  whether  he, 
the  defendant  had  the  knowledge  of  wheth- 
er the  plaintiff  had  really  committed  the 
crime  of  perjury;  see  whether  it  rested  with 
the  defendant  in  this  case,  or  whether  he — so 
as  to  determine— see  whether  he  had  person- 
al knowledge  of  it,  or  whether  he  didn't  have 
personal  knowledge  of  it  so  as  to  see  wheth- 
er be  was  acting  in  good  faith,  bona  fide.  In 
good  faith,  intending  to  institute  a  prosecu- 
tion against  the  defendant  for  perjury,  or 
whether  he  was  simply  using  that  as  a 
slander  to  perpetrate  the  slanderous  words 
or  defame  the  character  of  the  plaintiff.'* 
This  charge  is  assigned  as  error  for  various 
reasons,  but  it  is  only  necessary  to  refer  to 
the  assignment  setting  up  that  the  effect  of 
the  charge  was  to  deprive  the  defendant  of 
his  main  defense,  that  of  privileged  commn- 
nication.  The  judge,  in  effect,  says  that 
Gillis  would  not  be  protected  under  his  pleat 
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of  privilege  unless  Powell  had  reaHy  com- 
mitted the  crime  and  GilUs  had  personal 
knowledge  of  It.  The  plea  of  privilege  is 
broader  than  this.  If  Glllls  had  no  personal 
knowledge  In  reference  to  the  matter,  but 
honestly  and  in  good  faith  believed  that 
Powell  was  guilty  of  perjury,  and  there  were 
reasonable  and  probable  grounds  upon  which 
to  base  this  belief,  and  he  took  st^s  to  In- 
augurate a  prosecution  with  no  other  pur- 
pose than  a  vindication  of  the  law,  words 
spoken  by  him  at  proper  times  and  places 
and  to  proper  persons,  for  the  sole  purpose 
of  effectuating  the  prosecution,  would  be 
privileged,  even  though  it  should  finally  de- 
velop that  Powell  was  innocent  There  is 
In  this  charge,  and  also  In  some  other  por- 
tions of  the  charge,  an  Indication  that  the 
judge  had  construed  the  answer  as  in  the 
nature  of  a  plea  of  justification,  and  some 
of  the  instructions  place  upon  the  defendant 
the  onerous  burden  resulting  from  such  a 
plea.  As  we  construe  the  answer,  it  con- 
tained both  a  general  denial  and  a  plea  of 
privilege.  It  is  true  that  these  are  inconsist- 
ent, but  that  is  permissible  under  our  prac- 
tice. The  defendant,  in  effect,*  says:  "I  do 
not  remember  what  I  said,  but  I  did  not  say 
what  is  charged,  and  whatever  I  did  say 
was  solely  for  the  purpose  of  preserving  evi- 
dence to  effectuate  a  prosecution  for  crime." 
The  plea  of  privilege  should  have  set  forth 
the  words  admitted  to  have  been  used,  and 
then  alleged  the  circumstances  showing  that 
they  were  privileged;  but  this  defect  was 
one  that  was  subject  only  to  specla)  demur- 
rer, and  the  judge  did  not  err  in  submitting 
the  defense  of  privilege  to  the  jury.  In  fact, 
it  would  have  been  erroneous  to  do  other- 
wise, as  the  evidence  under  the  plea  had 
been  admitted  without  obiection.  Bryan  v. 
Gurr,  27  6a.  378. 

We  think  the  errors  above  referred  to  are 
such  as  to  require  a  reversal  of  the  judg- 
ment, in  order  that  the  defendant  may  re- 
ceive the  full  benefit  of  his  plea  of  privilege. 
If,  on  another  trial,  it  should  appear  that 
the  defendant  had  probable  cause  to  institute 
a  prosecution  of  Powell  for  perjury,  and 
what  he  said  in  reference  to  his  testimony 
at  the  trial  in  the  justice's  court  was  said 
In  good  faith  and  without  malice,  and  to  the 
proi)er  persons,  at  proper  times  and  places, 
be  would  be  entitled  to  a  verdict  in  his  fa- 
vor. On  the  other  hand,  if  it  should  appear 
that  he  was  animated  by  malice  in  his  state- 
ments, the  plaintiff  would  be  entitled  to  re- 
cover. There  are  assignments  of  error  up- 
on the  charge  other  than  those  that  have 
been  commented  upon,  but  we  do  not  con- 
sider it  necessary,  to  discuss  them  in  detail. 
From  what  has  been  said  it  can  be  readily 
seen  whether  any  of  these  instructions  will 
be  appropriate  to  the  case  on  another  trial. 

Judgment  reversed.  All  the  Justices  con- 
ctir« 


(129  Ga.  143) 
ROBERT  B.   SIZER  &  CO.  v.  G.  T.  MED- 
TON  &  SONS. 

(Supreme  Court  of  Georgia.    Oct.  5,   1907.) 

1.  Refebencb  —  Report  —  Exceptions  — 
Amendment. 

Since  the  passage  of  the  act  of  1894  (Civ. 
Code  1895,  §  4589),  reqairing  exceptions  to  an 
auditor's  report  to  be  filed  within  20  days,  if  an 
amendment  can  be  allowed  at  all  after  the  ex- 
piration of  that  time  so  as  to  add  a  new  and 
distinct  exception  to  those  already  made,  it 
would  at  least  be  necessary  to  show  some  good 
and  sufficient  reason  why  the  exception  was  not 
filed  with  the  others  in  due  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼01.  42,  Reference,  §  159.] 

2.  Same. 

No  such  reason  appears  In  the  present  case. 

3.  Evidence  -^  Admission  —  Intebbogato- 
BiEs— An s webs—Different  Case. 

A  party's  answer  to  interrogatories  are  evi- 
dence  against   him   as  admissions,   though   the 
interrogatories  may  belong  to  .a  different  case. 
[E3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  S§  739-743.] 

4.  Discovebt— Answebs  to  Intebbogatobies 
—Admission. 

The  mere  fact  that  a  corporation  sued  out 
interrogatories  for  its  "vice  president  and  south- 
em  manager"  in  one  case  would  not  of  itself 
render  his  answers  admissible  in  another  case 
as  admissions  of  the  company ;  and  this  is  spe- 
cially true  where  it  did  not  appear  that  they 
were  introduced  in  evidence  by  the  principal. 

5.  Witnesses  —  Refbbshinq  Recollections- 
Memorandum. 

A  witness  may  refresh  and  assist  his  memory 
by  the  use  of  a  written  instrument  or  memoran- 
dum, provided  he  finally  speaks  from  his  recol- 
lection thus  refreshed,  or  is  willing  to  swear 
positively  from  the  paper.  In  order  to  swear 
positively  from  the  paper,  it  is  essential  that  the 
witness  should  at  some  time  have  had  personal 
knowledge  of  the  correctness  of  the  memoran- 
dum. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  §$  8G8-892.] 

6.  Same  —  Subpoena  Duces  Tecum  — Suffi- 

OIENCY. 

If  a  subpoena  duces  tecum  was  served  in  a 
case  pending  before  an  auditor,  and  the  papers 
called  for  were  produced  and  used  in  evidence, 
the  sufficiency  of  the  subpoena  to  require  the 
production  and  the  ruling  of  the  auditor  on  that 
subject  became  immaterial  questions. 

7.  Salbch^ontbact  to  Deliveb  —  Bbeach — 
Measubb  of  Damages. 

The  general  rule  is  that  the  measure  of 
damages  recoverable  of  a  seller  for  failure  to 
deliver  goods  sold  is  the  difference  between  the 
contract  price  and  the  market  value  at  the  time 
and  place  for  delivery;  and  it  is  incumbent  on 
one  who  seeks  to  recover  such  damages  to  sub- 
mit evidence  as  to  the  market  price  at  the  time 
and  place  for  delivery,  in  order  to  recover  com- 
pensatory damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §§  1174^1201.] 

8.  Same— Absence  of  Mabket  Valxte. 

To  this  general  rule  as  to  the  measure  of 
damages  there  are  some  exceptions,  as,  for  in- 
stance, growing  out  of  contracts  in  relation  to 
the  sale  or  furnishing  of  things  which  are  not 
dealt  with  in  the  market,  and  have  no  market 
price  in  the  ordinary  sense  of  that  term,  or  con- 
tracts in  regard  to  the  manufacture  of  certain 
articles. 

SSd.  Note.— For  cases  in  point,  see  Cent  Dig. 
43,  Sales,  |  1182.] 
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9.  Same. 

It  cannot  be  held  as  matter  of  law  that  the 
lumber,  the  sale  of  which  is  involved  in  the 
present  case,  had  no  market  valae,  and  that  the 
auditor  erred  in  referring  to  the  market  value  in 
considering  the  measure  of  damages. 

10.  REFBRENCB— REPOBT— IlO£ATE&IAI«  EbBOBS. 

Where  it  was  found  in  an  auditor's  report 
that  a  seller  was  not  liable  at  all  for  alleged 
breaches  of  contracts  to  deliver  lumber,  if  this 
finding  should  be  affirmed,  inaccuracies  in  his 
report,  in  discussing  what  would  have  been  the 
measure  of  damages  if  the  liability  had  existed, 
would  be  immaterial. 

11.  TRiA]>-Mi800ifonoT  OF  JuBT— Verdict- 
Publication— Objections— Waiveb. 

Where,  in  a  civil  case,  after  the  judge  had 
concluded  his  charge  to  the  jury,  by  agreement 
of  counsel  he  instructed  the  sheriff  that,  if  the 
jury  found  a  verdict  by  a  certain  hour,  the 
judge  and  counsel  should  be  notified,  and  that 
the  court  would  reconvene  to  receive  the  verdict, 
but,  if  it  should  be  found  after  that  hour,  they 
should  prepare  a  sealed  verdict  and  disperse  for 
the  night,  and  the  verdict  should  be  returned  in- 
to court  on  the  following  day,  and  where  the 
jury  found  a  venHct  before  the  hour  designated 
in  the  fudge's  instructions,  but  without  com- 
municatmg  with  the  court  or  counsel,  sealed  it 
up,  delivered  it  to  the  clerk,  and  dispersed,  and 
the  verdict  was  returned  into  court  on  the  fol- 
lowing morning,  the  jury  were  called  into  the 
box.  and  in  their  presence  and  that  of  the  court 
and  counsel  the  verdict  was  published  by  the 
clerk,  if  counsel  knew  the  facts,  it  was  incum- 
bent on  them  to  object  to  the  reception  and  pub- 
lication of  the  verdict  before  it  was  done.  If 
they  failed  to  do  so,  it  was  a  waiver  of  the 
irregularity. 

12.  Writ  of  Errob— Review. 

None  of  the  other  rulings  complained  of 
require  a  reversal. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Appling  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  G.  T.  Melton  &  Sons  against 
Robert  R.  Sizer  &  Co.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  brings  error  on 
separate  bills  of  exceptions.    Reversed. 

G.  T.  Melton  &  Sons  sued  out  an  attach- 
ment against'  Robert  R.  Sizer  &  Co.,  a  cor- 
poration of  the  state  of  New  York.  The  dec- 
laration in  attachment  alleged,  in  brief,  as 
follows:  During  the  year  1901  Robert  R. 
Sizer,  doing  business  under  the  name  and 
style  of  Robert  R.  Sizer  &  Co.,  was  engaged 
In  buying  and  selling  lumber,  and  shipping 
it  from  the  port  of  Brunswick,  Ga.,  and  had 
an  office  In  that  city.  While  so  engaged,  the 
plaintiffs  entered  into  certain  contracts  with 
the  defendant  for  the  manufacture,  sale,  and 
delivery  of  certain  lumber.  The  agreements 
were  originally  entered  into  verbally  with 
Sizer,  doing  business  under  the  name  of  Rob- 
ert R.  Sizer  &  Co.,  during  the  latter  part  of 
the  year  1901.  On  or  about  January  1,  1902, 
Robert  R.  Sizer,  without  the  knowledge  of  or 
notice  to  the  plaintiffs,  surreptitiously,  clan- 
destinely, and  ^Ith  intent  to  cheat  and  de- 
fraud the  plaintiffs,  Incorporated  the  business 
under  the  laws  of  New  York  under  the  same 
name  and  style  as  that  which  he  had  been 
using  previously.  No  change  in  letterheads 
or  stationery  was  made,  so  as  to  put  the 


public  on  notice  of  any  Incorporation.  Plain- 
tiffs did  not  know  of  the  fact  of  the  incoi^ 
poration.  The  company  gave  written  orders 
for  the  lumber  under  the  same  name  and 
style,  and  the  plaintiffs  furnished  it  The 
corporation,  having  thus  ordered  the  lumber, 
received,  us6d,  and  converted  it  Defendant 
only  paid  for  a  part  of  the  lumber  so  furnish- 
ed, leaviqg  a  balance  due  of  $1,665.45.  Subse- 
quently to  the  delivery  of  the  lumber  the 
plaintiffs  learned  that  Sheer  had  transferred 
his  business  to  Robert  R.  Sizer  &  Co.,  as  a 
corporation,  including  all  existing  contracts 
and  liabilities  connected  with  the  business, 
which  were  assumed  and  accepted  by  the 
company.  After  January  1,  1902,  the  cor- 
poration was  the  only  person  engaged  in  the 
lumber  business  in  Brunswick  under  the 
name  and  style  stated.  It  was  alleged  in  a 
second  count  that  the  plaintiffs  sold  and  de- 
livered to  the  defendant  the  lumber,  and  that 
the  defendant  accepted  it  at  the  prices  stat- 
ed. In  a  third  count  it  was  alleged  that  the 
plaintiffs  delivered  the  lumber  to  the  corpora- 
tion and  the  latter  received  it ;  that  it  was  of 
the  fair  market  value  of  the  prices  charged, 
as  set  out  in  an  exhibit;  and  that  the  defend- 
ant made  certain  payments,  but  refused  to 
pay  the  balance.  Defendant  demurred  to  the 
declaration,  and  objected  to  the  amendments 
adding  counts.  The  case  was  referred  to  an 
auditor.  He  found  in  favor  of  the  plaintiffs 
$1,664.93  principal.  A  motion  was  made  to 
re-refer  the  case  for  fuller  report  which  was 
overruled.  Exceptions  of  law  and  fact  were 
filed  by  the  defendant  It  was  allowed  to 
amend  by  adding  an  exception  of  law,  which 
complained  of  the  overruling  of  the  demurs 
rer.  To  this  the  plaintiffs  excepted  pendente 
lite.  The  exceptions  of  law  were  overruled. 
The  exceptions  of  fact  were  submitted  to  a 
jury,  who  found  against  them.  Defendant 
moved  for  a  new  trial,  whidi  was  refused, 
and  it  excepted. 

Kay,  Bennet  &  Conyers,  for  plaintiff  In  €^ 
ror.  N.  J.  Holton  and  Harry  P.  Dunwody, 
for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  In  musical  parlance,  this  case  may 
be  said  to  comprehend  a  theme  and  varia- 
tions. The  theme  is  the  question  of  the  lia- 
bility of  a  corporation  which  obtained  a  char- 
ter in  the  same  name  as  that  in  which  an 
individual  (previously  conducting  the  busi- 
ness) had  agreed  to  buy  lumber,  gave  orders 
for  the  lumber  in  that  name,  without  any 
notice  of  change  to  the  vendors,  received  and 
used  it,  recognizing  the  prices  charged  as 
proper,  partly  paid  for  what  it  received,  and 
then  declined  to  pay  the  balance  due.  The 
principal  variation  arises  from  a  claim  of  re- 
coupment set  up  by  the  defendant  on  ac- 
count of  an  alleged  noncompliance  by  the 
plaintiffs  'With  their  contracts  as  to  the  fur- 
nishing of  the  lumber.    Minor  yarlatlons  In* 
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cinde  a  motion  to  recommit  the  oase  to  the 
auditor,  objections  to  amendments,  exceptions 
to  the  report,  a  motion  for  a  new  trial  after 
verdict  of  the  jury  on  the  exceptions  of  fact, 
and  a  bill  of  exceptions  and  a  cross-bill  (all 
forming  a  sort  of  double  chromatic  scale,  ex- 
tending up  and  down,  with  the  addition  of 
a  few  extra  notes  beyond  the  28  which  would 
suffice  to  constitute  a  complete  double  scale). 
1,  2.  The  auditor  to  whom  the  case  was 
referred  found  In  favor  of  the  plaintiffs. 
The  defendant  filed  exceptions  to  his  report 
After  the  lapse  of  20  days,  an  amendment 
was  tendered,  making  an  additional  excep- 
tion. This  amendment  was  allowed  over  ob- 
jection, and  this  ruling  has  been  brought 
here  by  a  cross-bill  of  exceptions  filed  by  the 
defendant  in  error.  The  ground  of  the  ex- 
ception was  as  follows:  The  auditor's  re- 
port stated  that  "at  the  time  appointed  to 
take  testimony,  and  before  hearing  the  same, 
I  heard  argument  upon  the  demurrers  filed 
by  the  defendant,  and  I  overruled  the  demur- 
rers on  all  the  grounds  therein,  all  of  which 
Is  a  matter  of  record  in  said  cause."  The  er- 
rors assigned  were  (a)  that  this  was  con- 
trary to  law;  (b)  because  there  Is  no  record 
or  entry  made  by  the  auditor  overruling  said 
demurrers;  (c)  because  there  could  be  no 
overruling  of  the  demurrers,  except  by  a  form- 
al order  signed  by  the  auditor  for  that  pur- 
pose; (d)  because  the  auditor  should  have 
found  in  favor  of  the  demurrers,  and  should 
have  passed  and  signed  an  order  sustaining 
each  and  all  of  the  grounds  thereof.  If  the 
auditor  failed  to  pass  on  some  necessary 
question,  the  proper  remedy  was  by  a  motion 
for  a  re-reference,  rather  than  by'  exception 
to  the  report.  Fricker  v.  Amerlcus  Improve-, 
ment  Oo.,  124  Qa.  165,  52  S.  E.  65.  The  au- 
ditor stated  In  his  report  that  he  had  over- 
ruled the  demurrers,  and  we  Incline  to  think 
that  this  amounted  to  a  ruling  on  that  sub- 
ject. But,  whether  it  did  or  not,  what  the 
auditor  did  was  Just  as  clear  and  complete 
when  he  filed  his  report,  and  gave  notice  of 
it  as  it  was  at  any  time  thereafter.  It  Is 
very  doubtful  whether,  after  the  expiration 
of  the  20  days  allowed  by  law  for  filing  ex- 
ceptions, a  new  and  distinct  exception  can  De 
added  to  those  already  filed  by  way  of  amend- 
ment. If  It  can  be  done  at  all,  such  an 
amendment  Is  not  a  matter  of  course,  but 
some  good  and  sufficient  reason  must  be 
shown  for  Its  allowance.  To  permit  a  party 
to  file  a  formal  exception  to  an  auditor's  re- 
port within  20  days,  and  then  add  new 
grounds  of  exception  at  any  time  thereafter 
when  he  may  so  desire,  as  matter  of  right, 
would  practically  destroy  the  purpose  of  the 
statute.  Civ.  Ck)de  1895,  §  4589;  Moss  v. 
Chappell,  126  Ga.  196,  199,  54  S.  B.  968,  and 
citations.  Here  no  sufficient  reason  was 
ebown  why  this  exception  should  not  have 
been  filed  in  due  time.  If  what  the  auditor 
did  was  erroneous  and  furnished  ground  for 
exception,  it  was  just  as  erroneous  when  he 
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did  it  as  it  ever  became.  The  presiding 
Judge  erred  in  allowing  the  amendment ;  but 
he  corrected  the  error,  as  far  as  he  could, 
by  overruling  the  exception*  and  adding  to 
his  order  a  statement  that  the  demurrers 
themselves  were  overruled. 

3,  4.  In  another  case  than  that  on  trial  the 
evidence  of  the  vice  president  and  southern 
manager  of  the  defendant  had  been  taken  by 
interrogatories.  In  the  present  case  these 
interrogatories  and  answers  were  offered  by 
the  plaintiffs  to  show  admissions  of  material 
facts.  Objection  was  made  to  this  evidence, 
but  it  was  overruled,  and  this  furnished  a 
ground  of  exception  to  the  auditor's  report 
"A  party's  answers  to  interrogatories  are 
evidence  against  him  as  admissions,  though 
the  interrogatories  may  belong  to  a  different 
case."  Whitlock  v.  Crew,  28  Ga.  289  (3); 
Maxwell  v.  Harrison,  8  Ga.  61,  52  Am.  Dec. 
385  (5).  The  interrogatories  and  answers  of- 
fered in  this  case  were  not  those  of  a  party, 
but  of  an  officer  and  agent  of  a  corporation 
taken  in  another  case.  For  them  to  be  ad- 
missible against  the  principal,  it  must  be  on 
one  of  two  theories — either  because  the  agent 
had  authority  to  make  the  admissions  for  his 
principal,  or  else  because  his  testimony  was 
taken  and  so  dealt  with  by  the  corporation  as 
to  become  a  quasi  admission  by  it.  Testify- 
ing as  a  witness  in  a  lawsuit  is  no  part  of 
the  res  gestse  of  the  transaction  involved  In 
the  litigation,  and,  as  a  general  rule,  the  dec- 
larations of  an  agent,  to  affect  his  principal, 
must  be  a  part  of  the  res  gestae.  Savannah, 
Florida  &  Western  Ry.  Co.  v.  Flannagan,  82 
Ga.  580  (5),  587,  588,  9  S.  B.  471,  14  Am.  St 
Rep.  183.  The  title  of  vice  president  does  not 
in  Itself  Imply  authority  to  make  admissions 
for  a  corporation.  The  title  of  southern  man- 
ager may  imply  authority  to  manage  business 
in  the  south.  But  testifying  as  a  witness  Is 
not  such  a  normal  part  of  the  lumber  busi- 
ness as  that  testimony  given  by  him  as  a  wit- 
ness is  impliedly  an  admission  of  the  lumber 
company.  The  decision  In  Krogg  v.  Atlanta 
&  West  Point  Railroad,  77  Ga.  202,  4  Am.  St 
Rep.  77,  probably  went  as  far  as  any  case  in 
this  state  on  the  admissions  of  an  agent  It 
has  been  since  criticised,  explained,  and  dif- 
ferentiated. Carroll  v.  East  Tenn.  Ry.  Co., 
82  Ga.  452,  476,  10  S.  B.  163,  6  L.  R.  A.  214; 
Electric  Ry.  Co.  v.  Carson,  98  Ga.  652,  27  S. 
B.  156;  Chattanooga  R.  Co.  v.  LIddell,  85 
Ga.  492,  11  S.  B.  853,  21  Am.  St  Rep.  169. 
In  the  Krogg  Case  the  statement  of  the  gen- 
eral manager  was  said  to  have  been  made 
while  acting  In  the  line  of  his  duty.  And  so 
likewise  of  the  president  In  Imboden  v.  Eto- 
wah Mining  Co.,  70  Ga.  86  (12c).  In  Dobbins 
V.  Pyrolusite  Manganese  Co.,  75  Ga.  450,  the 
admission  of  the  president  was  apparently 
made  In  connection  with  the  business  of  the 
company.  On  the  other  theory,  the  matter 
might  be*  disposed  of  by  saying  that  it  was 
stated  in  the  record  that  the  interrogatories 
were  sued  out  in  another  case,  but  it  was  not 
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shown  tbat  they  were  Introduced  In  evidence 
by  the  corporation,  and  the  mere  suing  ont 
by  a  party  of  the  interrogatories  or  taking 
the  depositions  of  a  witness  does  not  render 
them  admissible  against  him  as  an  implied 
admission  in  a  sabsequent  litigation.  Hovey  v. 
Horey,  9  Mass.  216;  Hallett  v.  O'Brien,  1 
Ala.  585,  589.  But,  had  it  appeared  that 
they  were  introduced  on  the  former  trial, 
would  this  alone  have  made  them  admissible? 
We  think  not  If  a  party  makes  an  express 
admission,  or  If  he  expressly  states  that  a 
certain  piece  of  evidence  given  by  another  is 
correct,  it  may  be  introduced  against  him. 
The  ground  on  which  the  admissibility  of  im- 
plied admissions  rests  is  this :  If  the  conduct 
of  a  party  is  such  as  to  amount  to  or  imply 
an  admission,  this  may  be  shown ;  thus  if  one 
conceals  evidence,  or  seeks  to  bribe  a  wit- 
ness, or  remains  silent  when  he  should  deny 
a  statement,  or  the  like.  And  so,  in  a  law- 
suit, if  one  knowingly  offers  a  particular 
statement  for  a  specific  purpose,  he  may  impli- 
edly make  it  his  own  admission.  But  a  liti- 
gant does  not  by  implication  approve  and 
adopt  as  his  own  all  statements  in  deposi- 
tions, testimonies,  and  affidavits  offered  in  his 
behalf,  so  that  afterwards  they  may  be  used 
against  him  as  admissions.  Such  a  rule 
would  breed  great  confusion,  and  tend  to 
hamper,  rather  than  aid,  ttie  free  Investiga- 
tion of  questions  involved  In  litigation.  A 
party  may  often  prove  some  facts  by  one  wit- 
ness and  others  by  another.  The  two  may 
not  coincide  in  some  respects.  Has  he  ad- 
mitted both  ways?  He  may  not  impeach  Ills 
own  witness,  unless  entrapped  by  him,  but 
may  show  that  the  facts  are  different  from 
the  statement  of  the  witness.  Civ.  Code  1895, 
S  {$290;  Moultrie  Repair  Ck>.  y.  Hill,  120  Ga. 
730,  48  S.  E.  143  (3). 

In  Richards  v.  Morgan,  4  Best  &  Smith, 
641,  660,  et  seq.  (10  Jur.  N.  S.  659,  564),  is  an 
able  and  elaborate  discussion  of  the  subject 
by  Gockburn^  0.  J.  He  declared  that  merely 
calling  a  witness  does  not  render  all  he  says 
admissible  against  the  party  calling  him; 
and,  after  reviewing  previous  cases,  said:  "It 
would  be  in  the  highest  degree  unreasonable 
to  suffer  the  party  using  the  evidence  to  be 
affected  by  that  portion  which  he  may  have 
repudiated  or  disregarded,  on  the  ground  tliat 
the  statements  of  the  witness  must  be  tak- 
en to  he  his.  Bearing  in  mind  that  the  true 
ground  on  which  such  evidence  is  admissible 
is  that  a  party  seeking  to  establish  a  fact 
by  evidence  in  a  court  of  justice  must  be  tak- 
en to  assert  the  fact  if  he  so  seeks  to  prove, 
it  seems  to  me  to  follow,  on  the  one  hand, 
that  oral  evidence,  so  far  as  it  shall  appear 
to  have  been  used  to  establish  a  specific  fact, 
will  be  evidence  against  the  party  using  it, 
as  an  assertion  of  that  fact;  and,  on  the 
other,  tbat  written  evidence  will  be  admissible 
against  the  party  using  it  in  a  subsequent 
proceeding  with  a  different  party,  not  for  the 
purpose  of  proving  all  the  statements  it  may 


contain,  but  only  so  far  as  it  shall  appear 
to  have  been  used  to  establish  a  given  fact 
or  facts.  It  Is  not  because  a  witness  may 
have  been  called  or  a  deposition  may  have 
been  used*  that  all  the  statements  made  are 
to  be  considered  as  having  been  adopted  by 
the  party  using  the  evidence.  In  order  te 
render  this  species  of  evidence  admissible  as 
the  assertion  of  a  particular  fact  by  the 
party  using  it,  it  must  appear,  either  from 
the  evidence  Itself,  or  from  the  extrinsic  cir- 
cumstances, that  It  was  used  for  the  purpose 
of  proving  such  fact"  Grompton,  J.,  con- 
curred in  the  Judgment  Blackburn,  J.,  dis- 
sented. A  simple  illustration  may  make  the 
position  clearer:  On  a  trial,  suppose  a  ques- 
tion involved  is  whether  the  defendant  was 
at  the  city  of  A.  on  a  given  date.  He  intro- 
duces a  witness  for  the  purpose  of  showing 
that  he  was  not  at  A«,  but  at  the  town  of  B. 
This  amounts  to  an  implied  assertion  that  he 
was  at  B.,  and  not  at  A.  Subsequently,  in 
another  litigation,  he  claims  not  to  have 
been  at  B.,  but  at  A.  It  may  be  shown  that 
in  the  former  case  he  introduced  the  evi- 
dence of  the  witness  to  prove  his  absence 
from  A.,  and  his  presence  at  B.  The  basis 
for  admitting  such  evidence  at  all  is  that 
under  the  circumstances,  there  was  an  im- 
plied assertion  of  a  fact  And  a  party  does 
not  broadly  ass^t  by  implication  everything 
said  by  a  witness  whom  he  puts  on  the  stand, 
or  examines  by  interrogatories.  The  disthnc- 
tion  at  one  time  sought  to  be  made  between 
the  two  modes  has  been  repudiated.  These 
interrogatories  and  answers  were  not  offered 
for  the  purpose  of  impeacliment  or  to  stiow 
notice  of  ftny  fact  but  as  containing  admis- 
sions. Under  what  has  been  said  above,  as 
the  case  now  appears  in  the  record,  the  ad- 
mission of  this  evidence  was  erroneous.  See, 
on  the  general  subject  2  Wigmore,  Ev.  ( 
1075,  and  notes;  Evans  v.  Methyr,  etc.,  Ck>un- 
cil  (1899)  1  Ch.  241,  250,  251;  Bageard  v. 
<>>n8olidated  Traction  Co.,  64  N.  J.  Law, 
816,  45  Atl.  620,  49  L.  R.  A.  424,  81  Am.  St 
Rep.  498;  Wllkins  v.  Stidger.  22  Cal.  231, 
83  Am.  Dec.  64;  Martin  v.  Root,  17  Mass. 
227. 

5.  A  witness  may  refresh  and  assist  his 
memory  by  the  use  of  any  written  instru- 
ment or  memorandum,  provided  he  finally 
speaks  from  his  recollection  thus  refreshed, 
or  is  willing  to  swear  positively  from  the 
paper.  Civ.  Ck)de  1895,  S  5284.  In  order  to 
swear  positively  from  the  paper,  it  is  essen- 
tial that  the  witness  should  at  some  time 
have  had  personal  knowledge  of  the  correct- 
ness of  the  memorandum.  Lenny  v.  Unlej, 
118  Ga.  427,  430,  45  S.  E.  317;  Hematite  Min- 
ing Ck>.  V.  East  Tenn.,  Va.  &  Ga.  Ry.  Co., 
92  Ga.  268,  18  S.  E.  24.  The  evidence  made 
out  such  a  case  as  authorized  the  witness 
to  swear  from  the  memoranda.  Where  a 
lumber  raft  was  made  up  at  one  point  on  a 
river  and  floated  down  to  another  and  deliv- 
ered, it  was  relevant  evidence,  on  the  ques- 
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tlon  of  what  lumber  was  delivered,  to  show 
what  lumber  went  into  the  raft  at  the  start' 
Ing  point 

6.  Exception  was  taken  to  an  order  of  the 
auditor  requiring  certain  papers  to  be  pro- 
duced under  a  subpoena  duces  tecum;  but 
the  papers  were  in  fact  produced  and  put  in 
evidence,  and  the  su&ciency  of  the  subpoena, 
and  the  ruling  of  the  auditor  as  to  it,  became 
immaterial  questions.  Starr  v.  Mayer,  60 
Ga.  546  (3). 

7-10.  The  general  rule  is  that  the  measure 
of  damages  recoverable  of  the  seller  for  fail- 
ure to  deliver  goods  sold  Is  the  difference  be- 
tween the  contract  price  and  the  market  val- 
ue at  the  time  and  place  for  delivery.  Where 
the  vendee  seeks  to  recover  damages  for  a 
failure  to  deliver  such  goods,  under  the  gen- 
eral rule,  it  is  incumbent  on  him  to  submit 
evidence  as  to  the  market  price  at  the  time 
and  place  for  delivery,  in  order  to  recover 
actual  damages.  Bloom  v.  Americus  Grocery 
CJo.,  116  Ga.  784,  43  S.  B.  54.  Where  the  de- 
livery is  to  be  made  In  instalments,  the  meas- 
ure of  damages  is  the  sum  of  the  differences 
between  the  contract  price  and  the  market 
price  at  the  several  times  for  delivery.  24 
Am.  &  Bug.  Enc  Law,  1152(c),  and  note  L 
To  this  general  rule  tiiere  are  some  excep- 
tions. Thus  the  thing  contracted  for  may  be 
such  as  cannot  be  bought  in  .the  market,  or 
of  a  kind  as  to  which  there  are  no  dealings, 
so  as  to  fix  a  market  price.  The  property 
may  be  of  a  character  which  has  to  be  special- 
ly made  for  the  particular  purpose  for  which 
it  is  ordered — as  a  machine  or  a  part  of  a 
machine  needed  to  meet  a  special  purpose,  or 
requirement,  and  which  is  not  of  such  a 
character  as  is  kept  for  sale  on  the  market, 
or  as  has  a  market  value  or  price  in  the 
usual  sense  of  that  term.  In  such  cases  the 
general  rule  cannot  be  applied,  but  the  "dam- 
ages recoverable  for  a  breach  of  contract  are 
such  as  arise  naturally  and  according  to  the 
usual  course  of  things  from  such  breach,  and 
such  as  the  parties  contemplated  when  the 
contract  was  made,  as  the  probable  result  of 
its  breach."  Civ.  Code  1896,  (  3799.  Any  nec- 
essary expense  which  one  of  two  contracting 
parties  Incurs  in  complying  with  the  contract 
may  be  recovered  as  damages.  Civ.  Code 
1895,  I  3806.  As  to  the  measure  of  damages, 
where  the  contract  contemplates  the  manu- 
facture of  certain  articles,  and  is  not  an  or- 
dinary contract  of  bargain  and  sale,  see 
George  Delker  Co.  v.  Hess  Spring  &  Axle  Co., 
138  Fed.  647,  71  C.  C.  A.  97;  Roehm  v. 
Horst,  178  U.  S.  1.  20  Sup.  OL  780,  44  L.  Ed. 
953.  In  Den  Bleyker  v.  Gaston,  97  Mich.  354, 
66  N.  W.  763,  it  was  held  that  lumber  of  a 
particular  grade,  cut  into  strips  for  a  spe- 
cial purpose,  and  as  to  which  there  was  no 
market  price,  did  not  fall  within  the  general 
rule.  We  need  not  discuss  the  subject  of 
damages  in  mutual  contemplation  of  the  par- 
ties. We  cannot  say  as  matter  of  law  that 
the  lumber  ordered  in  this  case  did  not  have 
H,  market  price.    In  the  Southwestern  R.  Co. 


V.  Rowan,  43  Ga.  411,  there  was  evidence  of  a 
difference  in  market  price.  In  discussing  the 
subject  McCay,  J.,  said:  *'The  case  of 
Bryan  v.  Southwestern  Railroad  Company,  41 
Ga.  71,  was  a  case  of  cross-ties,  an  article  the 
market  value  of  which  it  is  almost  impossible 
to  flx,  since  there  is  ordinarily  but  one  pur- 
chaser in  a  community.  The  case  of  stringers 
stands  on  a  different  footing.  Sawed  lumber 
has  a  distinct  market  value  in  almost  every 
community."  In  Fontaine  v.  Baxley,  90  Ga. 
416,  426,  17  S.  EL  1015,  the  subject  under  dis- 
cussion was  whether  there  was  mutuality,  so 
as  to  make  certain  contracts  binding.  In 
dealing  with  this  question  Bleckley,  C.  J., 
remarked  that:  "It  must  be  remembered, 
in  behalf  of  both  these  contracting  parties, 
that  cross-ties  are  not  a  commodity  of  general 
commerce;  that  they  are  neither  to  be  pro- 
cured at  all  times  in  the  market  by  one  wish- 
ing to  buy  them,  nor  to  be  disposed  of  read- 
ily and  quickly  by  one  wishing  to  sell  them. 
On  the  contrary,  demand  must  prearrange  for 
supply,  and  supply  before  becoming  abun- 
dant must  prearrange  for  demand."  The 
question  of  the  measure  of  damages  was  not 
there  directly  under  consideration.  Whether 
lumber  of  the  character  involved  in  the  pres- 
ent case  was  a  commodity  having  a  market 
value,  and  to  which  the  general  rule  could 
be  applied,  seems  rather  to  be  a  matter  of 
fact  than  one  of  law.  There  may  be  clear 
cases  where  the  courts  can  take  judicial  cog 
nizance  that  a  thing  has  or  has  not  a  marketv 
and  a  market  value ;  but  there  are  also  cases 
where  this  information  must  be  derived  from 
the  facts.  The  courts  will  need  no  proof  that 
com,  flour,  hay,  and  other  things  of  like 
character  are  commonly  dealt  with  on  the 
market,  and  have  a  market  value.  There 
are  other  things  which  at  first  may  not  be 
kept  on  the  market,  but  with  an  increased 
dealing  in  them  may  come  to  be  marketable 
things,  with  a  market  price.  Some  of  the 
auditor*s  discussion  in  regard  to  the  measure 
of  damages  was  not  strictly  accurate.  But 
be  only  made  a  report  on  the  measure  of 
damages  in  case  his  finding  in  regard  to  the 
right  to  recover  damages  should  be  reversed. 
On  that  subject  he  said:  "I  do  not  find, 
therefore,  that  any  of  the  contracts  were 
broken  by  the  plaintiffs,  and  do  not  there- 
fore reduce  plaintiffs*  recovery  any  amount 
for  damages." 

11.  The  court  finished  charging  the  jury 
just  at  the  hour  for  adjournment  in  the  after- 
noon. By  agreement  of  counsel,  the  court  in- 
structed the  sheriff  to  take  the  jury  out,  and, 
if  they  ^found  a  verdict  by  9  or  10  o'clock 
at  night,  to  communicate  with  the  judge  and 
counsel,  and  the 'court  would  reconvene  to  re- 
ceive the  verdict ;  that,  if  the  verdict  was  not 
found  until  after  that  time,  then  the  jury 
might  disperse  after  preparing  a  sealed  ver- 
dict to  be  returned  into  court  the  follow- 
ing day.  The  jury  found  a  verdict  before  7 
o'clock  in  the  evening,  and,  without  com- 
municating with  the  court  or  counsel,  sealed 
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It  up,  delivered  It  to  the  clerk,  and  dispersed. 
The  sealed  verdict  was  returned  into  court 
the  following  morning,  the  Jury  were  called 
into  the  box,  and  the  clerk  opened  and  read 
the  verdict  in  the  presence  of  the  Jury,  the 
court,  and  counsel.  It  does  not  appear  that 
counsel  were  .not  aware  of  all  the  facts,  or 
that  they  made  any  objection  to  the  publica- 
tion and  recording  of  the  sealed  verdict  If 
they  knew  the  facts,  and  sat  quietly  by  and 
permitted  the  verdict  to  be  received  and  pub- 
lished without  objection,  this  operated  as  a 
waiver  of  the  defect.  A  party  cannot  wait  to 
see  which  way  the  Jury  finds,  and  then,  if 
the  verdict  is  adverse  to  him,  object  to  some 
mere  irregularity  in  the  mode  of  receiving 
or  publishing  it,  of  which  be. has  knowledge  in 
advance.  Adkins  v.  Williams,  23.6a.  222; 
Stix  V.  Pump,  37  Ga.  332  (3) ;  Barfield  v.  Mul- 
lino,  107  Ga.  730,  33  S.  B.  647;  Bowdoln  v. 
State,  113  Ga.  1150,  39  S.  B.  478, 

12.  The  various  other  objections,  excep- 
tions, and  grounds  of  the  motion  for  a  new 
trial  do  not  require  a  discussion  In  detail. 
Sufl^ce  it  to  say  that  none  of  them  necessitate 
fr  reversal. 

Judgment  reversed  on  both  bills  of  excep- 
tions. All  the  Justices  concur,  except  AT- 
KINSON, J.,  disqualified. 


(2  Gki.  App.  620) 

MURRAY  ▼.  STATE. 


(No.  645.) 


(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 

1.  Gbiminal    Law  —  Cibcumstantial    Evi- 
dence—Weight. 

No  fact  or  circumstance  in  the  evidence 
raised  a  reasonable  inference  of  guilt  The 
hypothesis  of  guilt  was  entirely  hypothetical, 
and  fully  overcome  by  positive  testimony  and 
several  reasonable  hypotheses  of  innocence. 

2.  SAMBh-NEW  Triai.. 

The  verdict,  being  wholly  without  support 
of  evidence,  is  without  foundation  of  law,  and 
the  refusal  to  grant  a  new  trial  was  error. 

TEd.  Note.— For  cases  in  point  see  (3ent  Dig. 
▼ol.  15,  Criminal  Law.  §§  2297,  229ai 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Stephens  Coun- 
ty;  J.  J.  Kimsey,  Judge. 

Carrie  Murray  was  convicted  of  an  offense, 
and  she  brings  error.    Reversed. 

Termor  Barrett  and  R.  A.  Naves,  for  plaln- 
tlflf  in  error.  W.  A.  Charters,  Sol.  Gen.,  for 
the  State. 

HILL,  C.  J.    Judgment  reversed. 


(2  Ga.   App.  607) 

MANDEVILLE  MILLS  v,  DALE   (two  cases). 

(Nos.  453,  454.) 
(Court  of  Appeals  of  Georgia.    Get  14,  1907.) 

1.  Neqligencb— Daroebous  Premises— Duty 
OP  Owner. 

The  elements  of  legal  liability  of  the  owner 
or  proprietor  of  premises  for  injuries  occasioned 
to  persons  thereon  vary  according  to  whether  the 
person  injured  was,  at  the  time  of  the  injury,  a 
trespasser,  a  licensee,  a  visitor  under  invitation 


express  or  implied,  or  a  person  standing  in  some 
special  relation  recognized  by  law. 

(a)  Under  the  allegations  of  the  petition  in  the 
present  case,  the  injured  person  was  a  visitor  by 
invitation  upon  the  defendant's  premises. 

(b)  When  the  owner  or  proprietor  of  premises 
by  invitation,  express  or  implied,  induces  or 
leads  others  to  come  upon  his  premises  for  a 
lawful  purpose,  he  is  liable  in  damages  to  such 
persons  for  injuries  occasioned  by  his  failure 
to  exercise  ordinary  care  in  Iceeping  the  premises 
and  approaches  safe  for  such  use. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol..  37,  Negligence,  §§  42-47.] 

2.  Same— Death— Petition. 

The  petition   in  the  present  caoe  ia  good 
against  general  demurrer. 

3.  Pleading— Time— Special  DsinTBBBB. 

A  petition  which  does  not  aver  a  time  as  to 
every  material  or  traversable  allegation  is  sub- 
ject to  special  demurrer  pointing  out  the  defect. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Carrollton;  W. 
C.  Hodnett,  Judge. 

Consolidated  actions  of  S.  J.  Dale  and 
Mia  Dale  for  the  wrongful  death  of  their 
son,  Roy  Dale,  deceased,  against  the  Mande- 
ville  Mills.  From  judgments  for  plain tifCs, 
defendant  brings  error.    Affirmed. 

For  the  homicide  of  Roy  Dale,  his  father 
and  mother  brought  separate  suits  against 
the  Mandeville  Mills.  The  allegations  of 
both  petitions,  so  far  as  matters  material  to 
the  questions  ^ere  made  are  concerned,  are 
identical.  In  substance,  the  petitions  state 
that  Roy  Dale  was  at  the  time  of  his  death 
12  years  old;  that  he  was  learning  the  pro- 
fession of  a  mill  operative  In  defendant's 
factory,  but  was  off  duty  on  temporary  leave 
that  he  might  attend  school;  that  on  the  day 
of  his  death  he  came  Into  the  defendant's 
mill  to  see  his  father,  who*  was  employed 
there,  and  who  worked  on  the  second  floor, 
on  a  matter  of  bui^iness;  *'that  there  was  a 
narrow  stairway  leading  from  the  room  be- 
low up  to  the  floor  upon  which  the  father 
was  at  work;  that  there  was  n»  banisters, 
or  railing,  to  said  stairway,  and  the  steps 
upon  the  same  from  long  and  constant  use 
had  become  very  slick;  that  the  said  Roy 
Dale,  after  having  visited  his  father,  left 
him  to  return  to  his  home,  and  started  to 
descend  said  stairway;  that  when  he  had 
gone  some  two  or  three  steps  down  said  stair- 
way his  feet  slid  from  under  him,  and  there 
being  no  banisters,  as  aforesaid,  to  protect 
persons  ascending  and  descending  said  stair- 
way, he  fell  violently  to  the  floor  below  and 
was  so  injured,  maimed,  and  bruised,  that 
he  died  some  36  hours  thereafter;  that  de- 
fendant the  said  Mandeville  Mills,  through 
its  agents,  officers,  and  employes,  were  well 
informed  and  aware  of  the  dangerous  condi- 
tion of  said  stairway,  and  had  made  no  ef- 
fort to  remedy  the  same,  notwithstanding  its 
attention  had  been  frequently  called  to  the 
same;  that  defendant  was  guilty  of  gross 
negligence  in  erecting  said  stairway  and  not 
putting  a  banister  or  hand  railing  upon  the 
same;  that  they  were  guilty  of  gross  neg- 
ligence for  permitting  said  stairway  to  re- 
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main  in  said  dangerous  condition  after  hav- 
ing ample  opportunities  to  learn  of  its  dan- 
gerous condition  haying  increased  by  means 
of  the  steps  wearing  silck  and  dangerous." 

By  aQiendment  it  is  alleged,  among  other 
things,  "that  at  the  time  Roy  Dale  visited  bis 
father,  as  set  out  in  the  original  petition,  he 
entered  the  room  downstairs  in  which  his 
father  discharged  some  of  the  duties  neces- 
sary as  an  employ 6  of  defendant,  and  was 
Informed  that  the  latter  was  upstairs.  Where- 
upon he  ascended  the  stairway  hereinbefore 
described;  that  being  the  only  means  by' 
which  he  could  go  from  said  room  upstairs. 
Defendant  through  its  agent  and  employ^,  S. 
T.  Pitts,  was  aware  of  the  presence  of  said 
Roy  Dale,  and  of  his  ascending  and  descend- 
ing said  stairway  at  the  time  of  said  injuries, 
and  made  no  objection,  notwithstanding  it 
had  full  knowledge  of  the  danger  incurred  and 
the  tender  years  of  the  said  Roy  Dale.  That 
the  said  Roy  Dale  was  invited  by  the  defend- 
ant through  its  agents  and  employ^,  Sank 
Lovvorn,  who  had  authority  so  to  do,  to  visit 
his  father  while  at  work  In  said  mill  at  any 
time  on  business.  Said  stairway  heretofore 
referred  to  was  erected  for  the  purpose  of 
furnishing  a  way  for  persons  upon  the  iow» 
floor  and  In  the  room  first  entered  by  the  said 
Roy  Dale  to  ascend  to  the  second  floor  and 
descend  from  the  second  floor  to  tlie  first 
floor,  and  was  being  used  for  that  purpose. 
The  slick  and  slippery  condition  of  said  stair- 
way was  a  latent  defect  in  the  same,  which 
was  unknown  to  the  said  Roy  Dale,  and 
which  could  not  have  been  discovered  by  him 
in  the  exercise  of  ordinary  care." 

The  defendant  filed  a  general  demurrer; 
also,  special  demurrer  to  the  paragraph  of  the 
petition  alleging  the  invitation,  on  the  ground 
that  no  time  was  avererd.  The  defendant's 
demurrers  having  been  overruled,  it  brings 
error. 

S.  W.  Harris  and  Brown  &  Root,  for  plain- 
tiff in  error.  Hamrick  &  Smith,  for  defend- 
ants in  error. 


POWELL,  J.  (after  stating  the  facts  as 
above).  1.  The  liability  of  the  owner  or  pro- 
prietor of  premises  for  injuries  received  by 
persons  while  present  upon  such  premises 
may  be  viewed  in  four  aspects:  (1)  Where 
the  person  Injured  is  there  as  a  trespasser; 
(2)  where  he  is  there  as  a  licensee;  (3)  where 
he  Is  there  by  invitation  of  the  owner  or 
proprietor ;  (4)  where  he  is  there  under  some 
other  special  relation. 

In  the  first  case,  that  of  the  trespasser, 
liability  arises  only  where  the  injury  has 
been  occasioned  by  the  willful  and  wanton 
negligence  of  the  proprietor  or  owner.  No 
duty  of  anticipating  his  presence  is  imposed, 
and  as  was  pointed  out  by  this  court  in 
Charleston  &  W.  C  Ry.  Ck).  v.  Johnson,  1  Ga. 
App.  441,  57  S.  E.  1064,  the  duty  to  use  ordi- 
nary care  to  avoid  injuring  him  after  his 
presence  and  danger  Is  actually  known  Is  in 


point  of  fact  merely  the  duty  not  to  Injure 
him  wantonly  or  willfully.  So,  in  the  first 
case,  wanton  or  willful  negligence  Is  essential 
to  liability. 

In  the  second  case,  that  of  the  licensee, 
there  Is  a  slightly  higher  duty  on  the  part 
of  the  owner  or  proprietor  of  the  premises. 
He  must  not  wantonly  and  willfully  Injure 
the  licensee,  and  since  his  presence  as  a  re- 
sult of  his  license  Is  at  all  times  probable, 
some  care  must  be  taken  to  anticipate  his 
presence,  and  ordinary  care  and  diligence 
must  be  used  to  prevent  injury ing  him  after 
his  presence  is  kpown  or  reasonably  should 
be  anticipated.  The  fundamental  concept  in 
this  class  of  cases,  as  in  that  of  trespassers, 
la  of  a  liability  only  for  willful  or  wanton 
injury;  but  it  is  usually  willful  or  wanton 
not  to  exercise  ordinary  care  to  prevent 
injuring  a  person,  who  is  actually  known 
to  be,  or  reasonably  is  expected  to  be,  with- 
in the  range  of  a  dangerous  act  being  done. 
See  Southern  Ry.  Go.  v.  Ghatman,  124  Oa. 
1026,  58  S.  B.  082,  6  L.  R.  A.  (N.  S.)  283.  TO 
the  licensee,  as  to  the  trespasser,  no  duty 
arises  of  keeping  the  usual  condition  .of  the 
premises  up  to  any  given  standard  of  safely, 
except  that  they  must  not  contain  pit-falls, 
man-traps,  and  things  of  that  character. 

In  the  case  of  persons  on  the  premises  by 
Invitation  of  the  owner  or  proprietor  a  high* 
er  degree  of  care  is  demanded.  "Where  the 
owner  or  occupier  of  land,  by  express  or 
Implied  invitation,  Induces  or  leads  others 
to  come  upon  his  premises  for  any  -  lawful 
purpose,  he  is  liable  in  damages  to  such  per- 
sons for  injuries  occasioned  by  his  failure  to 
exercise  ordinary  care  In  keeping  the  premis- 
es and  approaches  safe."  Glv.  Gode  1895,  S 
3824.  The  definition  of  the  word  "Invita- 
tion," as  given  in  leading  cases,  shows  why 
this  should  be  so.  We  quote  from  Sweeny 
V.  Old  Gok)ny  R.  Go.,  02  Mass.  (10  Allen) 
373,  87  Am.  Dec  644:  '"The  general  rule  or 
principle  applicable  to  this  class  of  cases  is 
that  an  owner  or  occupant  Is  bound  to  keep 
his  premises  in  a  safe  and  suitable  condition 
for  those  who  come  upon  and  pass  over 
them,  using  due  care,  If  he  has  held  out  any 
invitation,  allurement,  or  inducement,  either 
express  or  implied  by  which  they  have  been 
led  to  enter  thereon.  A  mere  naked  license 
or  permission  to  enter  or  pass  over  an  estate 
will  not  create  a  duty  or  impose  an  obliga- 
tion on  the  part  of  the  owner  or  one  in  pos- 
session to  provide  against  the  danger  of  a<> 
cident.  The  gist  of  the  liability  consists  in 
the  fact  that  the  person  injured  did  not  act 
merely  for  his  own  <fbnvenience  and  pleasure, 
and  from  motives  to  which  no  act  or  sign 
of  the  owner  or  occupant  contributed,  but 
that  he  entered  the  premises  because  he  was 
led  to  believe  that  they  were  intended  to  be 
used  by  visitors  or  passengers,  and  that  such 
use  was  not  only  acquiesced  in  by  the  owner 
or  person  in  possession  and  control  of  the 
premises,  but  that  It  was  in  accordance  with 
the  Intention  and  design  with  which  the  way 
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or  place  was  adapted  and  prepared  or  allow- 
ed to  be  ao  used.  The  true  distinction  la 
this:  A  mere  passive  acquiescence  by  the 
owner  or  occupier  in  a  certain  use  of  his 
land  by  others  involves  no  liaibillty;  but  if 
he  directly  or  by  implication  induces  persons 
to  enter  on  and  pass  over  his  premises,  he 
thereby  assumes  an  obligation  that  they  are 
in  a  safe  condition,  suitable  for  such  use, 
and  for  a  breach  of  this  obligation  he  is  lia- 
ble in  damages  to  a  person  injured  thereby." 
It  is  likewise  said  in  Turess  v.  New  York  R. 
CJo.,  61  N.  J.  Law,  814,  40  Atl.  614:  "  'Invi- 
tation* is  a  term  whose  legal  import  is  known, 
and  may  be  used  to  express  the  relation  be- 
tween an  owner  or  occupier  of  land,  and  one 
who  comes  thereon  under  certain  circumstan- 
ces. The  invitation  which  creates  such  a  re- 
lation may  be  express,  as  when  the  owner  or 
occupier  of  lands  by  words  invites  another 
to  come  on  it,  or  make  use  of  it  or  something 
thereon.  Or  it  may  be  inlplied  as  when  such 
owner  or  occupier  by  acts  or  conduct  leads 
another  to  believe  the  land  or  something 
thereon  was  intended  to  be  used  as  he  uses 
them,  And  that  such  use  is  not  only  acquies- 
ced in  by  the  owner  or  occupier,  but  is  in 
accordance  with  the  intention  or  design  for 
which  the  way  or  place  or  thing  was  adapt- 
ed and  prepared  or  allowed  to  be  used." 
The  distinction  between  the  duty  to  a  licensee 
and  to  one  entering  the  premises  under  invi- 
tation is  thus  expressed  in  Beehler  v.  Dan- 
iels, 18  R.  I.  563,  565,  29  Ati.  6,  27  L.  R.  A 
512,  4&  Am.  St  Rep.  700:  "There  is  a  clear 
distinction  between  a  'license'  and  an  'in- 
vitation' to  enter;  premises,  and  an  equally 
clear  distinction  as  to  the  duty  of  an  owner 
in  the  two  cases.  An  owner  owes  to  a  li- 
censee no  duty  as  to  the  condition  of  prem- 
ises, unless  imposed  by  statute,  save  that  he 
should  not  knowingly  let  him  run  upon  a 
hidden  peril,  or  willfully  cause  him  harm; 
while  to  one  invited  he  is  under  obligation 
for  reasonable  security  for  the  purposes  of 
the  invitation." 

Mere  permission  to  enter  the  premises  cre- 
ates the  relation  of  licensee;  invitation,  ex- 
press or  implied,  is  necessary  to  create  the 
more  responsible  relation  and  the  consequent 
higher  duty  upon  the  owner  or  proprietor.  In 
this  class  of  cases,  willfulness  and  wanton- 
ness is  not  necessary  to  the  existence  of 
liability;  but  merely  ordinary  neglect  either 
through  act  of  omission  or  of  commission. 
Sec  Atlanta  Cotton  Seed  Oil  Mills  v.  GofTey, 
80  6a.  145,  4  S.  E.  759,  12  Am.  St  Rep.  244: 
Archer  v.  Blalock,  97  Ga.  719,  25  S.  E.  391; 
Central  R.  Go.  v.  Robertson,  95  Ga.  430,  22 
S.  E.  551.  The  case  of  Augusta  R.  Co.  v. 
Andrews,  89  Ga.  653,  16  S.  E.  208,  and  92 
Ga.  706,  19  S.  B.  713,  is  not  authority  for 
the  proposition  that  mere  permission  is  equal 
to  an  invitation,  but  for  the  proposition  that 
a  duty  is  owing  to  a  licensee. 

The  fourth  class  we  shall  not  take  up  in 
detail;  but  it  consists  of  those  cases  where- 
in, by  reason  of  contract,  publi2  policy,  or 


otherwise,  there  is  imposed  upon  the  owner 
or  proprietor  of  the  premises  extreme  care 
and  caution.  The  duty  owing  by  a  carrier 
to  his  passenger  is  within  this  class. 

The  plaintiff  in  errcnr  asserts  that  young 
Dale  was  within  the  second  class  mentioned 
above— was  a  bare  licensee.  The  defendant 
in  error  says  that  he  was  within  the  third 
class — was  upon  the  premises  of  the  mill 
company  by  invitation.  If  the  petition  had 
not  been  amended,  the  contention  of  the 
plaintlfT  in  error  would  have  been  well 
founded;  but  taking  the  unequivocal  state- 
ment of  the  amendment  'that  the  said  Roy 
Dale  was  invited  by  defendant  through  its 
agent  and  employ^.  Sank  Lovvom,  who  had 
authority  so  to  do,  to  visit  his  father  while 
at  work  in  said  mill  at  any  time  on  busi- 
ness," coupled  with  the  further  allegation 
that  with  the  full  knowledge  and  consent  of 
the  defendant  company  he  did  upon  the  day 
of  the  fatal  injury  enter  upon  the  premises 
of  the  defendant  to  visit  his  father  on  busi- 
ness, we  are  constrained  to  hold,  under  the 
admissions  of  the  demurrer,  that  he  was  not 
a  bare  licensee,  but  was  a  person  lawfully 
on  the  defendant's  premises  by  invitation. 
As  to  this  feature  of  the  case  the  general  de- 
murrer was  therefore  properly  overruled. 

2.  We  come  therefore  to  the  question 
whether  the  petition  shows  a  failure  on  the 
defendant's  part  to  exercise  ordinary  care 
and  diligence  to  make  his  premises  reason- 
ably safe  for  his  invited  visitor.  Ordinary 
care  and  diligence,  as  applied  to  the  keeping 
of  premises  in  safe  condition,  is  a  very  elas- 
tic term,  varying  the  quantum  of  actual  cau- 
tion to  be  exercised  according  to  the  nature 
of  the  use  to  which  the  property  is  devoted. 
We  think,  however,  that  the  allegation  as  to 
the  worn  and  slippery  condition  of  the  stair- 
way makes  an  Issuable  question  as  to  the 
defendant's  negligence.  If  the  stairway  was 
no  more  worn  and  no  slicker  tlian  those  in 
ordinary  use  in  other  mills  and  similar  pla- 
ces, the  defendant  was  guilty  of  no  breach 
of  duty.  We  must  confess  that  our  greatest 
doubt  in  the  case  has  arisen  over  the  ques- 
tion as  to  whether  the  allegations  as  to  the 
stairway  show  a  case  of  negligence  at  all; 
but  we  have  finally  concluded  that  enough  is 
alleged  to  authorize  submission  to  the  jury 
on  this  point 

The  question  of  the  failure  of  the  boy  that 
was  killed  to  use  ordinary  care  to  protect 
himself  is  also  a  jury  question,  not  to  be  de- 
cided on  demurrer.  The  jury  may  take  the 
fact  of  his  previous  acquaintanceship  with 
the  premises  into  consideration,  not  only  in 
determining  whether  he  could  by  the  exercise 
of  ordinary  care  have  avoided  the  fatal  in- 
jury, for  If  he  knew  of  the  condition  of  the 
stairway,  and  was  capable  of  appreciating  its 
condition,  a  recovery  cannot  be  had;  but 
also  in  determining  whether  the  owner  of 
the  premises  was  negligent  In  inviting  him 
in,  under  the  circumstances,  for  it  might  be 
reasonably  safe  to  allow  a  person  acquainted 
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with  the  condition  of  things  to  enter  where 
It  would  be  wholly  unsafe  and  corresponding- 
ly negligent  to  allow  the  same  privilege  to 
persons  Ignorant  of  the  conditions. 

3.  A  special  demurrer  raises  the  point  that 
ho  time  is  alleged  as  to  the  allegation  that 
the  defendant's  agent  invited  young  Dale  to 
enter.  The  petition  must  "aver  a  time  when 
every  material  or  traversable  fact  transpires.'* 
This  ancient  rule  of  pleading  has  been  rec- 
ognized by  our  Supreme  Court  in  its  earliest 
utterances  (Bond  v.  Central  Bank,  2  Qa.  92, 
100)  as  well  as  in  its  later  rulings  (Warren  v. 
Powell,  122  Ga.  4,  49  S.  B.  730).  Usually  any 
date  may  be  alleged,  due  regard  being  had 
for  the  statute  of  limitations,  where  appli- 
cable, for  in  ordinary  cases  the  pleader  will 
not  be  confined  to  the  actual  day  named ;  but 
some  specific  time  must  be  averred.  Direc- 
tion is  therefore  given  that  the  trial  court 
reqidre  the  plaintiff  to  amend  accordingly, 
and  in  default  thereof  the  petition  be  dis- 
missed. 

Judgment  afiirmed,  with  direction. 

(2  Qa.  App.  626) 

JENKINS  V.  STATE.    (No.  675.) 
(Court  of  Appeals  of  Georgia.    Oct.  14,  1907.) 

1.  Cbiminal   Law  —  Tbial  —  IwSTaubnoKB — 
Assumed  Facts. 

To  instruct  a  jur^  in  a  case  where  the  de- 
fendant is  charged  with '  carrying  a  concealed 
pistol,  and  where  the  defendant's  defense  was 
that  ne  had  no  pistol  at  all,  "that  if  the  pistol 
was  carried  so  exposed  to  view  that  it  could  be 
readily  recognized  as  a  pistol,  he  carried  it  in 
legal  contemplation  in  an  open  manner;  if  he 
carried  it  concealed  even  for  a  minute,  the  of- 
fense of  carrying  concealed  weapons  is  com- 
pleted—is, in  the  absence  of  any  instructions 
to  the  jury  that  they  must  determine  from  the 
evidence  whether  the  defendant  actually  had  a 
pistol  or  not,  such  an  intimation  of  opinion  on 
the  part  of  the  judge  that  the  defendant  had 
a  pistol  as  practically  eliminates  the  defendant's 
defense  and  demands  the  grant  of  a  new  trial. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  14,  Criminal  Law,  §§  1754-1764.] 

2.  Same— Applicability  to  Evidence. 

It  is  erroneous  to  instruct  the  jury  that  a 
witness,  sought  to  be  impeached,  may  be  sus- 
tained by  proof  of  general  good  character,  in  the 
absence  of  any  evidence  as  to  the  good  character 
of  such  witness.  The  law  should  fit  the  facts. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Ashbum;  W.  A. 
Hawkins,  Judge. 

John  Jenkins  was  convicted  of  carrying 
concealed  weapons,  and  he  brings  error.  Re- 
versed. 

Jas,  H.  Pate  and  J.  J.  Forehand,  for  plain- 
tiff in  error.   J.  A.  Comer,  Sol.,  for  the  State. 

RUSSELL,  J.  The  defendant  was  convict- 
ed of  the  offense  of  carrying  concealed  weap- 
ons. Outside  of  the  general  grounds  of  the 
motion  for  new  trial,  the  assignments  of  er- 
ror all  relate  to  alleged  errors  in  the  charge 
of  the  court. 

The  first  instruction  complained  of  is  as 
follows:     '1  charge  you,  gentlemen  of  the 


jury,  that,  if  the  pistol  was  carried  so  ex- 
posed to  view  that  it  could  be  seen  and  read- 
ily recognized  as  a  pistol,  he  carried  it  in 
legal  contemplation  In  an  open  manner;  if 
he  carried  It  concealed,  even  for  a  minute, 
the  offense  of  carrying  concealed  weapons 
is  complete."  The  objection  raised  is  that 
this  instruction  contained  an  intimation  of 
opinion,  unless  it  had  been  qualified  by  the 
appropriate  charge  that  it  would  be  the  duty 
of  the  jury  first  to  determine  whether  or  not 
the  defendant  did  have  a  pistol  at  the  time 
and  place  charged  In  the  accusation.  It  Is 
possible  to  construe  the  language  of  the 
judge,  taken  by  itself,  so  as  to  infer  that  he 
had  in  contemplation  the  pistol  mentioned 
in  .the  evidence,  but  the  Instruction  complain- 
ed of  must  be  considered  In  connection  with 
its  context  The  sentence  complained  of  fol- 
lows immediately  a  quotation  of  section  341 
of  the  Penal  Code  of  1895,  defining  the  de- 
fense, and  immediately  precedes  the  proper 
Instruction  of  the  court  on  the  presumption 
of  innocence.  The  only  criticism,  therefore, 
tha^  can  be  passed  upon  the  excerpts  of  the 
charge  complained  of,  when  taken  by  Itself, 
Is  that  the  definite  article,  "the,"  is  used, 
instead  of  the  Indefinite,  "a."  The  charge 
would  have  been  more  exact  had  the  judge 
said,  if  "a"  pistol  is  carried,  etc.,  and  the 
substitution  of  "a"  for  "the*'  would  have  re- 
lieved this  first  difiiculty.  But  this  does  not 
reach  the  root  of  plaintiff  in  error's  com- 
plaint. The  essence  of  defendant's  defense 
Hvas  that  he  did  not  have  a  pistol  at  all,  con- 
cealed or  not  concealed.  The  court  omitted 
anywhere  In  the  charge  to  clearly  present 
this  defense  to  the  jury.  The  language  used 
in  the  instruction  complained  of,  if  nothing 
else,  made  it  absolutely  necessary  that  this 
theory  should  be  presented.  If  the  court 
had  instructed  the  jury  that  unless  they  were 
satisfied  that  the  defendant  had  a  pistol  they 
should  acquit  him,  or,  if  they  were  not  satis- 
fied that  he  had  a  pistol  at  the  time  and  place 
alleged,  the  language  used  would  have  not 
amounted  to  such  an  intimation  of  opinion  as 
to  constitute  reversible  error.  If  the  judge 
had  even  inserted  parenthetically  into  the 
first  portion  of  the  charge  complained  of  the 
words,  "if  you  believe  from  the  evidence  that 
defendant  had  a  pistol  at  the  time  alleged," 
the  jury  might  not  have  been  infiuenced,  the 
charge  might  not  have  been  error.  See  A.  & 
B.  A.  L.  Ry.  V.  McManus,  1  Ga.  App.  302,  58 
S.  E.  258.  But  with  the  theory  of  the  de- 
fendant's statement  not  presented,  although 
In  the  absence  of  request  It  need  not  be  gen- 
erally be  presented,  the  language  used  could 
convey  to  the  jury  the  impression  that  the 
defendant  had  a  pistol  at  the  time  and  place 
alleged,  and  that  the  jury  had  only  to  deter- 
mine the  single  question  whether  It  was  con- 
cealed. 

The  second  portion  of  the  charge  excepted 
to  is  that  relating  to  the  impeachment  of 
witnesses.  It  was  inapplicable  to  the  facts. 
The  portion  excepted  to  was  as  follows: 
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'*Wben  thus  impeached,  he  may  be  sustaiiied 
by  proof  of  general  good  character.  The  ef- 
fect of  the  evidence  Is  to  be  determined  by 
the  Jury.*'  This  charge  was  inappropriate 
and  erroneous,  because  no  testimony  was  In- 
troduced as  to  the  general  good  character  of 
the  witness  sought  to  be  impeached,  nor  was 
there  any  other  testimony  by  which  the  Im- 
peached witness  could  have  been  corrobo- 
rated. 

There  is  no  proper  assignment  of  error  as 
to  the  third  portion  of  the  charge  to  which 
exception  is  taken,  and  therefore  the  excep- 
tion cannot  be  considered. 

Judgment  reversed* 


(2  Oil.  App.  624) 

McOLURG  ▼.  STATE.    {No.  669.) 
(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 

1.  CRnciNAL  Law  — TrruB  to  Land  — Pabol 
Evidence. 

Parol  evidence  is  not  admissible  to  prove 
title  to  real  estate,  and  it  was  error  to  refuse 
to  repel  the  statements  of  witnesses  as  to  the 
ownership  of  land,  when  such  evidence  was  prop- 
erly objected  to. 

(Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  14.  Criminal  Law,  S  882.] 

2.  Malicious  Mischief— Evidence. 

The  time,  place,  and  the  circumstances  of 
the  act  are  all  relevant  for  the  purpose  of  dis- 
proving malice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Malicious  Mischief,  i  14.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Moultrie  County ; 
R.  L.  Shlpp,  Judge. 

H.  J.  McClurg  was  convicted  of  maliciously 
destroying  property  belonging  to  another,  and 
she  brings  error.    Reversed. 

D.  W.  Rountree,  W.  C.  McCall,  and  J.  D. 
Wade,  Jr.,  for  plaintiff  in  error.  W.  F.  Way, 
for  the  State. 


RUSSELL,  J.  The  turning  point  in  this 
case  is  whether  the  trough  or  gutter  which 
the  plaintiff  in  error  was  alleged  to  have  ma- 
liciously destroyed,  and  which  she  admitted 
she  cut  to  pieces,  was  rightfully  on  the  land 
of  another,  or  whether  it  was  being  used  (ap- 
parently wantonly)  to  stop  up  the  only  road 
plaintiff  in  error  had  to  go  to  her  home,  and 
thus  to  destroy  her  only  means  of  ingress  or 
egress  from  her  property.  The  destruction  of 
the  property  alleged  in  the  accusation  was 
admitted.  The  only  other  question  that  could 
arise  in  the  case  was  whether  the  destruction 
was  malicious.  If  the  gutter  was  on  land  on 
which  it  properly  belonged,  the  law  might 
infer  malice  from  the  fact  of  the  destruc- 
tion. If  It  were  on  a  roadway,  the  circum- 
stances leading  up  to  the  destruction  might 
rebut  the  presumption  of  malice.  Over  the 
objection  of  defendant's  counsel,  the  court 
permitted  parol  evidence  as  to  the  ownership 
of  the  land  where  the  gutter  was  alleged  to 


have  been  placed,  and  in  this  we  think  the 
court  erred.  As  stated  by  the  Supreme  Court 
in  Bleckley  v.  White,  98  Ga.  598,  25  S.  El  592: 
**The  law  goes  quite  far  enough  to  presume 
possession  rightfully."  The  bare  statement 
of  a  witness  that  he  owns  certain  real  estate 
is  no  proof  of  title.  It  is  uncontradicted  in 
the  evidence  that  the  gutter  or  water  trough 
from  Jones*  well  to  the  horse  lot  was  built 
across  what  had  been  used  for  from  18  to 
21  years  as  a  private  road  leading  from  the 
public  road  to  Mrs.  McClurg's  home.  This 
being  true,  Jones  and  Christian  would  have 
had  no  right  to  close  this  road  by  building  a 
trough  35  feet  in  length,  leading  from  the  well 
to  the  horse  lot,  even  though  by  changing  her 
course  of  travel  Mrs.  Mcdurg  could  have  gone 
around  the  well  and  back  into  the  road  be- 
yond the  trough,  and  as  it  appears  that  Mrs. 
McClurg  had  frequently  been  compelled,  at  no 
little  trouble  and  inconvenience  as  well  as  the 
exercise  of  physical  force,  to  lift  the  mid- 
dle portion  of  the  trough  or  gutter,  which  was 
15  or  16  feet  long,  out  of  the  road  in  order 
to  effect  a  passage,  and  as  this  road  was  her 
mill  road,  market  road,  and  road  to  her  mall 
box,  it  cannot  be  said  that  this  blocking  of 
her  only  means  of  ingress  and  egress  to  her 
home  was  not  vexatious.  Whether  the  de- 
stroying^ of  this  heavy  obstacle  was  or  was 
not  malicious  is,  of  course,  a  question  for  the 
jury.  As  to  whethei:,  when  Mrs.  McClurg  cut 
this  gutter  to  pieces  she  was  influenced  by 
ill  will  towards  the  owners  of  the  gutter,  or 
whether,  even  though  illegally,  she  was  en- 
deavoring to  relieve  herself  from  an  unwar- 
ranted and  aggravating  invasion  of  her  right 
of  locomotion,  is  to  be  determined  by  the  jury. 
To  show  that  the  gutter  is  on  land  owned  by 
a  private  individual  overcomes  the  presump- 
tion of  innocence,  and  in  every  criminal  case 
the  law  requires  that  this  can  only  be  done 
by  legal  evidence.  The  evidence  of  Jones 
and  Norman,  as  set  out  in  the  fourth,  fifth, 
and  sixth  grounds  of  the  motion  for  new 
trial,  was  not  such  legal  evidence.  The  ob- 
jections offered  to  the  admission  of  this  tes- 
timony were  proper  and  timely.  Title  to  land 
cannot  be  shown  by  the  statement  of  a  witness 
that  he  owns  the  land.  There  was  therefore 
no  proof  to  contradict  the  testimony  in  be- 
half of  the  plaintiff  In  error  that  the  gutter 
was  erected  across  a  private  road,  and  the 
verdict  was,  for  that  reason,  without  evidence 
to  support  it 
Judgment  reversed. 


(S  Oa.  App.  e^> 
BRADLEY  v.  STATE.    (No.  646.) 
(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 

1.  CfinilNAL     Law -- ACCBSSOBT— COBBOBOBA- 
TION. 

Although  a  person  may  have  bad  informa- 
tion of  the  defendant's  intention  to  commit  the 
crime  iiiKjer  investigation  prior  to  the  time  of  ito 
commission,  and  may  afterwards  have  concealed 
it,  he  is  not  an  accomplice  of  the  defendant. 
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within  the  meaning  of  the  rale  requirinfr  cor- 
roboration of  the  testimony  of  an  accomplice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  14,  Criminal  Law,  (§  1082-108a] 

(a)  An  accessory  after  the  fact  is  not  an  ac- 
complice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  14,  Criminal  Law,  §$  71.  1085.] 

0>)  Nor  is  a  receiver  of  stolen  goods  an  ac- 
complice of  the  principal  thief.   . 
*     [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  32,  Larceny,  |  57;    voL  14,  Criminal  Law, 
I  1088.] 
2.  BUBGI.ABT  —  Indictment  —  OwNiBBSHip   of 

PaoPEBTy. 

The  ownership  of  personal  property,  in  an 
indictment  for  larceny  or  for  burglary,  may  be 
laid  in  the  person  having  actual  lawful  posses- 
sion of  the  same,  although  he  may  be  holding  it 
as  agent  or  bailee  of  another.  Wimbish  ▼, 
State,  89  Ga.  294,  15  S.  B.  325. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  8,  Burglary,  §  65.] 

8.  Cbikinal  Law— Appkai,. 

No  reversible  error  appears  in  the  record. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Walker  Coun- 
ty; Moses  Wright,  Judge. 

G.  W.  Bradley  wag  convicted  of  burgkiiy, 
and  he  brings  error.    Affirmed. 

Jno.  W.  Bale  and  F.  W.  Copeland,  for 
plaintiff  in  error.  W.  H.  Ennis,  SoL  Gen., 
and  Walter  B.  Shaw,  for  the  State. 

POWELL,  J.  1.  The  defendant  was  con- 
▼Icted  of  burglary.  a?he  witnesses  upon 
-whose  testimony  the  conviction  rested  was 
that  of  bis  accomplice.  House,  and  the  latter's, 
wife.  Certain  assignmentB  of  error  raise  the 
question  as  to  whether  Mrs.  House  was  not 
also  an  accomplice.  She  heard  the  defendant 
and  her  husband  planning  the  burglary,  and 
advised  them  against  it;  but  after  the  crime 
had  been  committed,  and  a  portion  of  the 
stolen  money  bad  been  left  in  her  house, 
she  attempted  to  secrete  it  from  the  officers 
who  were  searching  for  it  She  was  not  n 
principal,  for  she  did  not  directly  or  indirect- 
ly participate  In  the  crime.  She  was  not 
an  accessory  before  the  fact,  because  she 
did  not  procure,  counsel,  or  command  it  to 
be  done.  She  may  have  become  an  accessory 
after  the  fact,  or  may  have  been  gtdlty  of 
the  independent  offense  of  receiving  stolen 
goods;  but  neithef  of  these  relations  to  the 
.  case  makes  her  an  accomplice.  Lowery  t. 
State,  72  Ga.  649;  Springer  v.  State,  102 
6a.  447,  80  S.  B.  971;  AUen  ▼.  State,  74 
Ga.  772. 

2.  The  indictment  alleged  the  ownership  of 
the  property  to  be  hi  one  Berry.  The  proof 
showed  that  the  money  actually  belonged  to  a 
Tennessee  corporation  by  whom  Berry  was 
employed,  but  that  it  had  been  intrusted 
to  Berry  for  the  purpose  of  paying  off  hands, 
and  that  it  was  stolen  from  Berry's  trunlE, 
where  he  had  placed  it  for  safe-lieeping. 
This  is  sufficient. 

3.  There  are  other  assignments  of  error  in 
the  case^  but  we  find  none  of  them  merito- 


rloua  The  tesdmony  against  the  defendant 
did  not  come  from  a  very  satistoctory  source, 
and  he  may  not  be  guilty ;  but  he  has  had  a 
fair  trial,  and  we  have  no  power  or  Inclina* 
tlon  to  interfere  in  such  cases* 
Judgment  affirmed. 


(2  Gft.  App.  637) 
DAWSON  V.  STATE.    (No.  723.) 
(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 

1.  HoKiciDE  —  Assault    to    Mubdkb  — Evi- 
dence. 

The  evidence  Justified  the  conviction. 

2,  Cbihiiial     Law— Instbuotiow— Cbbdibh.- 
ITT  OF  Witnesses. 

The  charge  of  the  court  upon  the  impeach* 
ment  of  witnesses  was  substantially  correct; 
especially  so  in  view  of  the  fact  that  the  testi- 
mony of  the  witness  alleged  to  have  been  suc- 
cessfully impeached  was  corroborated. 
8.  H0MICID1&— Assault  to  Mubdeb— Instbuo- 

TIONS. 

While  it  is  improper  for  the  judge  to  in- 
struct the  jury,  without  qualification,  in  a  case 
of  assault  with  intent  to  murder,  that  the  offense 
would  be  complete  if  an  assault  were  made 
which,  if  death  had  ensued,  would  have  been 
murder;  yet  it  is  entirely  correct  for  the  court 
to  charge:  ** Where  a  defendant  is  under  the 
charge  of  an  assault  with  intent  to  murder,  in 
order  to  make  out  the  charge  of  an  assault  with 
intent  to  murder,  the  proof  made  by  the  state 
must  show  that,  if  the  act  had  resulted  in  death, 
the  killing  would  have  been  murder.  If  it  was 
not  done  under  such  circumstances  that  the 
killing  would  have  been  murder,  the  offense  of 
assault  with  intent  to  murder  would  not  be  made 
out."  Duncan  v.  State,  1  Ga.  App.  118,  58  S. 
E.  2484  Burris  v.  State,  58  S.  E.  545. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  SS  597-603.] 

(Syllabus  by  the  Clourt) 

Error  from  Superior  Court,  Early  County; 
W.  C.  Worrill,  Judge. 

John  Dawson  was  convicted  of  assault 
with  intent  to  murder,  and  be  appeals.  Af* 
firmed. 

Park  ft  Collins  and  Pottle  &  Glessner,  for 
plaintifT  in  error.  J.  A.  Lalng,  Sol.  Gen.,  R. 
R.  Arnold,  and  J.  B.  Ridley,  for  the  State. 

POWELL,  J.  We  shall  discuss  only  the 
matters  referred  to  in  the  second  headnote. 
There  was  an  attempt  to  impeach  one  of  the 
state's  witnesses  by  proof  of  contradictory 
statements.  There  was  other  testimony  cor- 
roborating him  as  to  the  facts  concerning 
which  he  testified.  The  court  instructed  the 
Jury:  "One  of  the  modes  of  impeaching  a 
witness  [is]  by  proof  of  contradictory  state- 
ments previously  made  by  him  as  to  matters 
relevant  to  his  testimony  and  to  the  case.- 
When  a  witness  is  successfully  contradicted 
as  to  a  material  matter,  his  credit  as  to  other 
matters  is  for  the  Jury.  But  if  a  witness 
swear  willfully  false,  his  testimony  ought 
to  be  disregarded  entirely,  unless  corroborat- 
ed by  circumstances,  or  other  unimpeached 
evidence.  It  is  for  the  Jury  to  determine  the 
credit  to  be  given  his  testimony  where  im- 
peached for  general  bad  character  or  for  con> 
tradictory  statements  out  of  court.    You  will 
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understand  now,  where  an  attempt  Is  made 
to  impeach  a  witness  by  proof  of  contradic- 
tory statements  made  ont  of  court,  and  that 
is  one  of  the  modes  of  impeachment  under 
the  law,  it  is  for  the  jury  to  say  whether  or 
not  that  attempt  has  been  successful.  If  the 
Jury  believe  that  the  attempt  has  been  suc- 
cessful, the  Jury  ought  to  disregard  the  testi- 
mony of  the  witness.  If  you  believe  that  the 
witness  was  impeached  for  contradictory 
statements  made  out  of  court  If  the  jury 
do  not  believe  that  the  attempt  has  been  suc- 
cessful, why  then  the  jury  will  not  regard 
the  evidence  in  the  case  so  far  as  it  relates 
to  the  impeachment  of  the  witness."  This, 
we  hold,  correctly  states  the  rule.  See  Pow- 
ell V.  State,  101  Ga.  9,  29  S.  E.  309,  65  Am. 
St  Rep.  277;  Smith  v.  State,  109  Ga.  479,  35 
S.  E.  59. 
Judgment  affirmed. 


(2  Ga.  App.  632) 

ZQIOLER  ▼. 


STATE.    (No.  68a) 


(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 

1.  Gbiminal  Law— Appbai.  —  Gband  Jubt- 
BAiLirF  IN  Chabob— Qualification— Pbb- 

SUICFTIONS. 

Where  it  appears  from  an  inspection  of  the 
minates  of  the  superior  court  that  a  named  per- 
son was  selected  as  bailiff  of  the  grand  jury,  a 
presumption  arises  that  as  such  bailiff  he  was 
duly  sworn  and  qualified  to  act  In  such  capacity. 
Bird  V.  State,  63  Gku  603. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  H  3024,  8033.]    • 

2.  Same— Recobd. 

There  is  no  law  requiring  the  bailiff  of  the 

?:rand  jury  to  be  sworn  in  open  court  and  the 
act  entered  on  the  minutes  of  the  court  The 
solicitor  general  can  properly  administer  the 
oath  to  such  bailiff  in  open  court  or  before  the 
grand  jury.    Pen.  Code  1895.  $  798(3). 

a  Witnesses  —  OoirPETBNOT  —  MsicBEBS    or 

Gband  Jubt. 

A  member  of  the  grand  jury  who  was  pres- 
ent and  saw  and  heara  the  oath  administered  to 
the  bailiff  in  open  court  is  competent  to  prove 
that  fact.  Elliott  v.  SUte,-l  Ga.  App.  113,  57 
S.  EL  972. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  $  186.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvania;  H.  A. 
Boy  kin,  Judge. 

Charlie  Ziegler  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

B.  K.  Overstreet,  for  plaintiff  in  error.  T. 
J.  Evans,  for  the  Stata 

HILIi,  C.  J.    Judgment  affirmed. 


(2  Go.  App.  620) 

RUMSEY  V.  STATE.    (No.  643.) 

(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 

1.  CouBTS  — Rules  of  Decision  —  Pbevious 
Decision  as  Contbolling. 

Upon  the  general  grounds  this  case  is  con- 
trolled by  Plummer  v.  Stote,  1  Ga.  App.  607, 
67  S.  E.  969. 


2.  CBDfiNAL  Law— New  Tbiai.  —  Gbounds — 
Excessive  Sentence. 

The  contention  that  the  sentence  is  exces- 
sive cannot  properly  be  made  a  ground  of  a  mo- 
tion for  a  new  trial.  Baldwin  v.  State,  75  Ga. 
482;  Sturkey  v.  State,  116  Ga.  526,  42  S.  EL 
747;  Bellinger  v.  State,  116  Ga.  545,  42  S.  El 
747;  Burgamy  v.  State,  114  Ga.  852,  40  S.  B. 
991. 

[Ed.  Note.— For  cases  in  point,  see  OnL  Dig. 
vol.  15,  Criminal  Law,  $  2292.] 

3.  Same— Disqualification  or  Jubob— Bela-* 

TIONSHIP. 

"A  new  trial  will  not  be  granted  in  a  crim- 
inal case  because  of  the  relationship  within  the 
prohibited  degrees  of  a  juror  to  the  accused, 
although  such  relationshin  was  unknown  to  the 
accused  and  his  counsel  until  after  verdict" 
Downing  v.  State,  114  Ga.  30,  39  S.  E.  927, 
wherein  previous  decisions  to  the  same  effect 
are  expressly  approved  after  review.  See,  also, 
Olliff  V.  State,  1  Ga.  App.  553,  554,  57  S.  E 
941. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law.  §§  ^25,  2230.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Stephens  Coun- 
ty;  J.  J.  Kimsey,  Judge. 

Minnie  Bumsey  was  convicted  of  an  of- 
fense, and  she  brings  error.    Affirmed. 

B.  A.  Naves  and  McMillan  &  Erwin,  for 
plaintiff  in  error.  W.  A«  Charters,  Sol.  Gen., 
for  the  State. 

POWELL,  J.    Judgment  affirmed. 


CS  Qa.  App.  6:^) 
SIMMONS   V.    STATE.    (No.   747.) 
(Court  of  Appeals  of  Georgia.    OcL  14^  1907.) 
Labcbny  —  Elements  o»  Offense  —  Animxjb 

FUBANDI. 

A   conviction  for   larceny   cannot  be  sus- 
tained when  all  the  circumstances   are  incon- 
sistent with  the  existence  of  an  animus  fursndl 
(Syllabus  by  the  (Donrt.) 

Error  from  City  Court  of  Americus ;  Cha& 
B.  Crisp,  Judge. 

Louis  Simmons  was.  convicted  of  larceny, 
and  he  brings  error.    Beversed. 

Blalock  &  Cobb  and  H.  B.  Simmons,  for 
plaintiff  in  error.  Zach  Childers^  for  the 
State. 

POWELL,  J.  The  defendant  was  charged 
with  larceny  from  the  house,  in  that  he  stole 
from  the  house  of  (George  Oliver  a  bushel  of  . 
oats,  a  bushel  of  com,  and  90  pounds  of  hay. 
the  property  of  said  Oliver.  Oliver  did  not 
prosecute,  but  one  Charlie  Burke,  an  employ^ 
of  his,  did  so.  The  undisputed  evidence 
shows  that  the  defendant  was  a  team  driver 
for  Oliver,  who  was  a  contractor,  and  who 
was  engaged  in  having  some  dirt  moved  at 
what  is  called  in  the  record  the  "gully,**  or 
''fill.''  Oliver  kept  in  Americus  a  store  and 
warehouse.  It  was  the  duty  of  the  defendant 
to  feed  the  stock,  and  he  had  been  bringing 
them  to  the  stabl6s  at  the  warehouse  and 
feeding  them  there.  On  the  morning  of  the 
alleged  larceny,  he  went  to  the  warehouse. 
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and  in  the  presence  of  Oliver's  clerk  or  super- 
intendent, a  wblte  employ^  in  the  store,  whose 
business  it  was  to  overlook  the  feeding  of  the 
stock,  took  out  a  bushel  of  oats,  a  bushel  of 
com,  and  the  bundle  of  hay,  put  them  on  the 
wagon  at  the  side  door,  and  drove  around  to 
the  front  of  the  store,  where  Burke,  another 
clerk  of  Oliver's,  stopped  him  and  told  him  to 
put  the  feed  back.  The  defendant  stated  at 
the  time  that  he  was  taking  the  feed  stuff 
in  order  that  he  might  feed  the  mules  down 
at  the  "gully,"  where  they  were  working,  In- 
stead of  bringing  them  back  to  the  warehouse 
at  noon.  This  occurred  in  December.  The  de- 
fendant continued  to  work  for  Oliver,  and 
Oliver  paid  him  his  wages.  Afterwards  he 
quit  working  for  Oliver,  and  at  that  time 
was  indebted  to  him  in  the  sum  of  $3.  After 
the  defendant  quit  work,  thus  indebted,  Burke, 
at  Oliver's  instance,  so  Burke  says,  though 
Oliver  denied  remembering  this  instruction, 
in  the  April  following  instituted  this  prosecu- 
tion. 

That  an  intent  to  steal  is  essential  to  the 
existence  of  the  crime  of  larceny  is  so  ele- 
mentary as  to  require  no  citation  of  author- 
ities. While  this  intent  may  be  circumstan- 
tially proved,  and  may  be  inferred  from  a 
state  of  facts  capable  of  supporting  that  in- 
ference, ye(  there  must  be  some  legal  proof 
of  it  in  every  case.  We  have  no  hesitancy  at 
all  In  saying  that  the  facts  in  this  case  are 
utterly  inconclusive  of  any  such  inference. 
In  fact,  the  record  much  more  strongly  in- 
dicates malice  in  the  prosecution  than  it  does 
guilt  on  the  part  of  the  defendant  Mitchell 
V.  State,  108  6a.  17,  29  S.  B.  435 ;  Causey  v. 
State,  79  Ga.  564,  5  S.  B.  121,  11  Am.  St 
Rep.  447. 

Judgment  reversed. 

(2  Qa.  Apy.  688) 

Mcdonald  v.  state.  <no.  689.) 

(Court  of  Appeals  of  Georgia.    Oct  14^  1907.) 

1.  Cbiminal  Law—Bvtdkncb— Judicial  No- 
tice—Monetabt  Standabd. 

The  courts  will  judicially  recognize  that  the 
word  "dollar"  is  the  money  unit  of  the  United 
States  of  the  value  of  100  cents,  and  will  also 
recognize  the  different  kinds  and  denominations 
of  the  currency  issued  by  the  United  States. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  $  714.] 

2.  Samb— "Greenback.'* 

The  courts  judicially  know  that  the  term 
"greenback**  is  the  i)opular  name  used  to  design 
nate  a  certain  species  of  the  currency  of  the 
United  States. 

3.  Larcent—Monet— Description. 

The  description  of  the  property  stolen  in 
an  accasation  for  larceny  as  "ninetv  dollars  of 
the  lawful  currency  of  the  United  States  of 
America"  is  sufficiently  proved  by  evidence  that 
the  money  was  in  $10  and  $20  bills;  that  one  of 
the  bills  had  the  word  "gold"  on  it,  and  the 
rest  of  the  money  was  '^greenback." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32.  Larceny,  $  155.] 

4-  SAMif— Evidence. 

The  evidence   required   the  judgment   ren- 
dered, and  there  was  no  error  of  law. 
(Syllabus  by  the  CourtJ 


5.  Words  and  Phrases— '^Dollar.** 

The  word  "dollar"  is  used  to  signify  the 
money  unit  of  the  United  States  of  the  VlUue 
of  100  cents.  It  imparts  to  the  common  under- 
standing the  meaning  of  a  thing  of  value. 

[Ed.  Note.— For  other  definitions,  see  Wor% 
and  Phrases,  vol.  3,  pp.  2160-2164.] 

6.  Sahk— "Greenback.*' 

The  term  ''greenback"  is  a  popular  nams 
applied  to  all  United  States  treasury  notes. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  8164-^165.] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Joe  McDonald  was  convicted  of  larceny, 
and  from  an  order  vacating  a  writ  of  certi- 
orari he  brings  error.    Afllrmed. 

Kenan  Crawford,  for  plaintiff  in  error. 
Jos.  E.  Pottle,  SoL  Gen.,  and  Carl  Vinson, 
for  the  State. 


HILL,  C.  J.  Plaintiff  In  error  was  tried 
by  the  Judge  of  the  county  court  of  Baldwin 
county  without  a  Jury,  on  an  accusation 
charging  him  with  the  offense  of  simple  lar- 
ceny, qe  was  adjudged  guilty,  and  thereup- 
on petitioned  for  a  writ  of  certiorari.  His 
petition  was  sanctioned,  and  the  writ  grant- 
ed. On  the  hearing  of  the  certiorari  by  the 
Judge  of  the  superior  court  of  said  county, 
the  same  was  overruled,  and  to  this  Judg- 
ment error  is  assigned. 

There  Is  but  a  single  question  made  by  the 
record  for  the  decision  of  this  court  Was 
th^  property  alleged  to  have  been  stolen 
sufficiently  proved  as  described  in  the  accu- 
sation? The  accusation  describes  the  prop- 
erty feloniously  taken  .and  carried  away  as 
"ninety  dollars  of  lawful  currency  of  the 
United  States  of  America  of  the  personal 
goods  of  one  Jordan  Lord  of  the  value  of 
ninety  dollars."  The  evidence  pertinent  to 
said  allegation  and  descriptive  of  the  prop- 
eirty  stolen  was  as  follows:  The  prosecutor 
testified  "this  money  (referring  to  the  stolen 
money),  was  in  $10  and  $20  bills.  I  counted 
it,  and  there  Was  $00.  This  money  was  giv- 
en me  In  payment  of  a  check  on  the  Mer- 
chants' &  Farmers'  Bank  at  Pelham  at  said 
bank.  This  money  was  in  my  pocketbook,  a 
black  leather  book  with  Merchants'  &  Far- 
mers' Bank  of  Milledgeville  stamped  on  it. 
I  don't  know  Just  what  kind  of  money  was 
in  the  book.  It  was  paper  bills,  tens  and 
twenties,  such  as  I  have  used  every  two 
weeks  for  the  last  few  years  and  passed  as 
money.  I  never  read  any  of  the  bills  except 
the  figures  on  them  showing  the  amount  of 
these  bills.  I  do  not  know  whether  they 
were  issued  by  the  United  States  government 
or  the  Bank  of  England,  or  any  other  bank. 
All  I  can  say  about  that  is  that  it  was  the 
kind  of  money  that  1  had  gotten  from  the 
bank  and  used  and  other  people  have  used. 
It  was  worth  $90."  Another  witness  describ- 
ed the  money  as  follows:  "I  counted  the 
money  twice.  There  was  $90  In  all,  three 
$20  bills  and  three  $10  bills.    One  of  the 
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bills  bad  'gold'  on  It    Tbe  rest  of  it  was 
greenback." 

It  is  well  settled  tbat  tbe  accusation  need 
not  baye  alleged  tbat  tbe  property  or  money 
Iptolen  was  lawful  currency  of  tbe  United 
States,  yet,  if  alleged,  tbe  description  must 
be  proved  as  laid.  Watson  v.  State,  64  Ga. 
61;  Fulford  y.  State,  60  Ga.  691.  **If  a  neces- 
sary allegation  is  made  unnecessarily  minute 
in  description,  tbe  proof  must  satisfy  tbe  de- 
scription as  well  as  main  fact,  since  tbe  one 
is  essential  to  tbe  identity  of  tbe  otber."  1 
Bisbop,  New  Criminal  Procedure,  S  484; 
Clark,  Crim.  Procedure,  182.  In  our  opinion, 
tbe  proof  sustained  tbe  allegation  as  laid 
In  the  accusation.  In  other  words,  we  think 
tbat  tbe  evidence  sufficiently  shows  tbat  tbe 
property  alleged  to  have  been  stolen  was 
lawful  currency  of  tbe  Upited  States  of 
America. 

Tbe  prosecutor  described  tbe  property 
stolen  as  $90  in  mon^  in  $10  and  $20  bills, 
such  as  he  bad  used  every  two  weeks  for 
three  years  and  passed  as  money;  the  same 
kind  of  money  tbat  be  bad  gotten  from  banks 
and  used  and  other  people  had  u^.  The 
courts  will  Judicially  recognize  that4be  word 
"dollar"  is  the  money  unit  of  tbe  United 
States  of  tbe  value  of  100  cents.  Tbe  word 
"dollar"  imparts  to  the  common  understand- 
ing the  meaning  of  a  thing  of  value,  and 
when  the  charge  is  that  tbe  defendant  stole 
$90  in  lawful  currency  of  tbe  United  States, 
it  means  by  common  understanding  that  that 
amount  of  money  in  coin,  banknotes,  or  no^es 
issued  by  the  government  of  tbe  United 
States,  was  stolen  by  him.  Leonard  v.  State, 
115  Ala.  80,  22  Souths  564.  The  courts  also 
will  judicially  recognize  that  among  tbe  de- 
nominations of  currency  issued  by  tbe  gov- 
ernment of  tbe  United  States  are  $10  and  $20 
treasury  notes  and  national  bank  notes.  Un- 
der the  allegations  of  the  accusation,  tbe  cur- 
rency in  question  might  either  have  been  coin 
or  notes  or  bills  issued  by  authority  of  the 
United  States.  Under  the  evidence,  it  is  def- 
initely shown  tbat  the  currency  in  question 
was  either  the  notes  or  bills  issued  by  tbe 
national  banks  of  the  United  States  or  Treas- 
ury notes  of  tbe  United  States.  It  jnatters 
not  which,  for  both  are  lawful  United  States 
currency.  No  other  money  of  tbe  denomina- 
tion of  $10  and  $20  bills  is  current  in  and 
circulated  throughout  the  United  States  as  a 
medium  of  trade  except  tbe  foregoing.  Tbe 
evidence  is  that  these  bills  were  procured  at 
a  bank  and  were  similar  to  tbe  money  which 
bad  been  used  by  the  prosecutor  for  years,  as 
well  as  by  other  people.  There  can  be  but 
one  rational  conclusion  from  tbe  foregoing 
evidence:  That  tbe  $90  stolen  was  lawful 
currency  of  the  United  States. 

Another  witness  describes  tbe  money  as 
three  $20  bills  and  three  $10  bills.  One  of 
the  bills  bad  the  word  "gold''  on  it,  and  tbe 
rest  were  greenbacks.  The  term  "greenback" 
is  a  popular  name  applied  to  all  United 
states  Treasury  notes.    This  being  tbe  case. 


it  is  as  .certain  in  tbe  description  of  tbe 
property  stolen  as  if  the  phrase  '^Treasury 
notes"  bad  been  used.  Hickey  v.  State^  23 
Ind.  21.  United  States  notes  are  commonly 
known  as  "greenbacks."  United  States  v. 
Howell  (C.  C.)  04  Fed.  110.  In  an  indictment 
which  alleges  tbe  larceny  of  $80  in  money, 
consisting  of  $10  bills  and  $20  bills  currency 
of  tbe  United  States  of  America,  if  the  evi- 
dence shows  tbat  tbe  money  stolen  consisted 
of  "greenbacks,"  without  any  other  descrip- 
tion, there  is  no  variance.  Gady  v.  Stat^,  83 
Al».  429,  8  South.  .429;  Levy  v.  State,  79  Ala. 
259.  Where  the  indictment  charged  larceny 
of  Treasury  notes,  it  was  held  sufficient  to 
prove  tbat  the  property  stolen  was  "green- 
backs." Hickey  v.  State,  23  Ind.  21.  Treas- 
ury notes  of  the  United  States,  or  in  common 
parlance  "greenbacks,"  are  lawful  currency  of 
the  United  States,  and  a  legal  tender  in  the 
payment  of  all  debts,  private  or  public.  Act 
Cong.  May  31,  1878,  c.  146,  20  Stat  87  [U. 
S.  Comp.  St  1001,  p.  2397];  Legal  Tender 
Case,  110  U.  S.  421,  4  Sup.  Ct  122,  28  L.  Ed. 
204.  We  think  also  that  the  fact,  as  testi- 
fied to,  tbat  one  of  the  bills  bad  tbe  word 
"gold"  printed  on  it,  strongly  indicated  tbat 
such  bill  was  a  "gold  certificate,"  or  lawful 
currency  issued  by  authority  of  the  United 
States.  Besides,  the  court  Judicially  knows 
that  Treasury  bills  or  greenback  and  gold 
certificates,  as  matter  of  law,  are  prima  facie 
of  the  commercial  value  equal  to  that  im- 
ported by  their  face;  but  there  was  t>oth 
allegation  and  positive  proof  that  these  bills 
were  of  tbe  value  of  $90. 

In  short,  we  are  clearly  of  tbe  opinion 
that  the  evidence  In  this  case  sufficiently  es- 
tablished tbe  allegations  made  in  the  accusa- 
tion that  the  money  stolen  was  lawful  cur- 
rency of  tbe  United  States.  To  bold  other- 
wise would  be  absurd,  and,  under  the  undis- 
puted facts  in  this  case,  a  palpable  miscar- 
riage of  Justice.  Tbe  Judgment  of  the  lower 
court  in  overruling  ttm  certiorari  is  therefore 
affirmed. 

Judgment  afllrm^ 

(t  Qa.  App.  €51) 
CARLISLE  V.  STATE.    (No.  e9a) 
(Court  of  Appeals  of  Georgia.    Oct  15,  1907.) 
False  Prbtbnsbs  —  Inoictmbnt — Misbepbk- 

BENTATIONS    OF    OWNERSHIP. 

In  a  prosecution  for  cheating  and  swin- 
dling through  the  making  of  false  representations 
as  to  the  ownership  of  property,  an  allegation 
in  the  indictment  that  the  defendant  knew  that 
the  representations  made  by  him  were  false  is 
a  material  allegation  and  must  be  supported  by 
the  proof  in  the  case.  As  to  this  element  of  the 
charge  in  the  present  case,  the  testimony,  which 
was  circumstantial  only,  was  too  inconclusive 
to  justify  a  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  23.   False  Pretenses,  Sl  37.  62.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  lAGrange;  Frauk 
Harwell,  Judge. 
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Stanmore  Carlisle  was  convicted  of  cheat- 
ing by  false  pretenses,  and  lie  brings  error. 
Reversed. 

B.  T.  Moon  and  D.  B.  Whitaker,  for  plain- 
tiff in  error.    Henry  Reeves,  for  the  State. 

POWELL,  J.  The  indictment  charged 
that  the  defendant  "unlawfully  did  defraud 
and  cheat  W.  A.  Holmes  in  the  sum  of  one 
hundred  and  twenty-five  dollars  by  reason 
of  the  following  means  and  artful  practice, 
to  wit:  Said  Carlisle  and  Burpee  represent- 
ed to  said  Holmes  that  said  Carlisle  owned 
a  certain  red  colored  horse  mule  for  the  pur- 
pose of  selling  said  mule  to  said  Holmes, 
and,  relying  upon  said  representation  being 
true,  he,  the  said  Holmes,  bought  said  mule 
from  said  Carlisle  and  Burpee,  and  paid  him 
therefor  the  sum  of  one  hundred  and  twenty- 
five  dollars,  when  said  representations  were 
false,  and  said  Carlisle  and  Burpee  then 
and  there  knew  were  false,  and  intended  to 
be  false,  the  truth  being  that  said  Carlisle 
did  not  own  said  mule,  which  truth  said 
Carlisle  and  Burpee  then  and  there  well 
knew,  and  because  of  said  false  and  fraudu- 
lent representations  said  Holmes  sustained 
loss  as  aforesaid,  which  was  intended  by  de- 
fendant." The  evidence  for  the  state  shows 
that  the  defendant  and  one  Burpee  came  to 
town  leading  the  mule  behind  a  buggy.  The 
prosecutor  asked  the  defendant  what  he 
would  take  for  the  mule,  and  made  him  an 
offer  for  it.  The  defendant  said  that  he 
had  bought  the  mule  out  of  a  drove,  and 
that  no  one  else  had  owned  It  since.  He 
said  that  It  was  his  own  mule.  In  response 
to  an  Inquiry  as  to  the  mule's  eyes  he  said 
that  he  had  worked  the  mule  on  his  farm; 
that  he  bought  It  two  or  three  years  ago. 
Burpee  also  toM  the  prosecutor  that  he  had 
better  buy  the  mule,  that  it  would  be  a 
good  trade,  and  finally  the  trade  was  closed 
at  the  original  offer  of  $125.  The  prosecutor 
then  delivered  the  mule  into  the  care  of  one 
Cameron.  About  12  months  later,  two  men, 
one  of  them  claiming  to  be  the  sheriff  of  an 
adjoining  county,  came  and  got  the  mule* 
from  Cameron.  One  Hendricks  then  testi- 
fied that  he  was  the  man  who  went  with  the 
sheriff  to  Cameron's  and  got  the  mule.  That 
it  was  his  mule.  That  shortly  before  the 
time  the  defendant  sold  the  mu)e  to  the 
prosecutor  the  mule  had  disappeared  from 
his  home  in  the  adjoining  county.  That  he 
did  not  know  how  he  got  away;  that  he  had 
mortgaged  the  mule  to  Burpee  and  also  to 
his  cousin.  The  mule  was  taken  from  Cam- 
eron's under  the  foreclosure  of  the  mortgage 
which  he  had  given  his  cousin.  That  while 
he  did  not  know  how  the  mule  got  away 
from  his  place,  yet  it  was  taken  away  with- 
out his  consent  That  he  got  home  one  night 
about  11  o'clock  and  found  the  lock  to  his 
bam  broken  and  the  mule  gone.  This  was 
all  the  evidence  f6r  the  state.  The  defendant 
stated  that  he  bought  the  mule  from  Burpee 


out  of  a  drove  which  Burpee  had,  and  gave 
him  $100  for  it;  that  he  did  not  know  any 
body  had  an  interest  in  the  mule,  or  that 
anything  was  wrong  with  It;  that  he  bought 
it  In  good  faith,  and  beHleved  that  It  was 
his  mule;  that  he  told  the  prosecutor  that  he 
had  bought  the  mule  out  of  Burpee's  drove, 
which  was  a  fact 

In  a  prosecution  of  this  kind,  knowledge  on 
the  part  of  the  defendant  that  the  represents** 
tlon  made  by  him  is  false  Is  material.  A 
mere  false  statement  by  the  defendant,  ac- 
companied by  loss  to  the  prosecutor.  Is  not 
sufficient  While  such  knowledge  may  be 
proved  indirectly  or  inferentially,  yet  the 
burden  is  upon  the  state  to  make  it  appear, 
and  If  the  facts  proved  are  consistent,  rea- 
sonably consistent,  with  the  defendant's  lack 
of  knowledge,  he  cannot  be  convicted.  The 
defendant,  it  is  true,  did  state  that  he  owned 
the  mule,  but  he  stated  in  connection  there- 
with that  he  bought  it  out  of  a  drove,  and, 
according  to  the  undisputed  testimony,  bought 
it  out  of  Burpee's  drove.  Burpee  was  present 
when  this  statement  was  made,  and,  so  far  as 
the  record  shows,  made  no  denial  of  this  fact 
While  the  testimony  of  the  defendant  that 
he  had  owned  the  mule  for  two  or  three  years 
was  false,  and  under  the  testimony  probably 
knowingly  false,  yet  the  length  of  time  that  he 
owned  the  mule  was  not  material  in  the  state 
of  his  title.  And  while  ordinarily  the  falsity 
of  this  statement  might  have  had  some  pro- 
bative value  as  tending  to  show  a  fraud- 
ulent design  on  the  defendant's  part  for  the 
purpose  of  concealing  the  true  state  of  his 
title,  yet  in  the  present  instance  this  Infer- 
ence cannot  be  legitimately  indulged,  because 
this  statement  as  to  the  length  of  time  he 
had  owned  the  mule  was  not  made  in  response 
to  any  inquiry  as  to  the  state  of  his  title, 
but  in  response  to  an  Inquiry  in  regard  to  a 
defect  In  the  eyes  of  the  mule.  If  the  prose- 
cution had  been  based  upon  any  fraud  in  con- 
nection with  the  condition  of  the  mule's  eyes, 
then  this  statement  would  have  been  material 
and  of  strong  probative  value ;  but  not  so  In 
the  present  case.  There  was  no  proof  that 
the  defendant  did  not  buy  the  mule  out  of 
Burpee's  drove,  just  as  he  said  he  bought  it ; 
that  he  paid  $100  for  it ;  and  that  he  believed 
he  owned  it  That  he  did  buy  it  out  of  Bui^ 
pee's  drove  is  corroborated  somewhat  by  the 
fact  that  Burpee  had  a  mortgage  on  the  mule, 
as  well  as  in  the  fact  that  while  the  mule 
was  taken  from  Hendrlck's  lot,  in  Hendrick's 
absence,  he  did  not  appear  to  set  up  the  con- 
tention that  the  mule  had  been  stolen  from 
him,  and  this  fact  would  further  indicate 
that  he  recognized  that  the  mule  had  probably 
been  taken  by  Burpee  under  the  mortgage; 
the  act  of  seizure  being  made  in  Hendrick's 
absence.  If  the  state  had  shown  that  the  de- 
fendant did  not  buy  the  mule  from  Burpee's 
drove,  or  had  shown  circumstances  indicating 
that  he  and  Burpee  had  conspired  and*  collud- 
ed together  to  sell  a  mule  which  he  knew  to 
have  been  unlawfully  taken  by  Burpee,  a 
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conyiction  could  be  sustained ;  but  not  so  in 
tbe  present  state  of  the  record.    See  Craw- 
ford y.  State,  117  Qa.  247,  252  (4),  43  &  B. 
762. 
Judgment  reversed. 


<2  Ga.  App.  640) 

THARPB  y.   STATE.    (No.  670.) 
(Ck>urt  of  Appeals  of  Georgia.    Oct  15,  1907.) 

Cbiicinal  Law  —  Commission  or  Offemsb  — 

Time. 

It  is  essential  to  a  conviction  that  the  proof 
show  that  the  offense  was  committed  prior  to 
the  returning  of  the  indictment  or  the  filing  of 
the  accusation.  Davis  v.  State,  92  Oa.  458,  17 
S.  B.  33a 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  $  1270.] 

(Syllabns  by  the  Court) 

Brror  from  City  Court  of  Ashbum;  W.  A. 
Hawkins,  Judge. 

Landy  Tharpe  was  conyicted  of  an  offense, 
and  he  brings  error.    Reversed. 

R.  L.  Tipton  and  J.  H.  Tipton,  tor  plaintiff 
In  error.    J.  A.  Comer,  for  the  State. 

POWELL.  J.    Judgment  reversed. 


(2  Ga.  App.  657) 

BROWN  y.  STATE.    (No.  732.) 
(Court  of  Appeals  of  Georgia.    Oct  15,  1907J 

1.  Lamdlosd  and  Tenant -^  Cboffsss  —  Or- 

FENSES— DlBPOSAI.  OP  CbOP. 

A  prosecution  under  Pen.  Code  1895,  S 
680.  will  not  lie  for  the  protection  of  the  land- 
lord as  to  any  indebtedness  other  than  ad- 
vances necessary  to  make  the  crop. 

2.  Sams— Evidence. 

The  conviction  is  not  justified  by  the  evi- 
dence. 
(Syllabus  by  the  Court.) 

Error  from  City  0)urt  of  Statesboro;  J. 
F.  Brannen,  Judge. 

Q.  W.  Brown  was  convicted  of  selling  a 
crop  without  the  consent  of  his  landlord, 
and  brings  error.    Reversed. 

H.  B.  Strange,  for  plaintiff  in  error.  Fred 
T.  Lanier,  for  the  State. 

POWELL,  J.  The  defendant  was  a  crop- 
per of  the  prosecutor,  and  he  was  tried  and 
convicted  of  a  violation  of  section  680  of  the 
Penal  Code  of  1895,  which  provides:  "Any 
cropper  who  shall  sell  or  otherwise  dispose 
of  any  part  of  the  crop  grown  by  him,  with- 
out the  consent  of  the  landlord,  and  before 
the  landlord  has  received  his  part  of  the  en- 
tire crop  and  payment  in  full  for  all  advan- 
ces made  to  the  cropper  in  the  year  the  crop 
was  raised,  to  aid  in  making  it,  shall  be  guil- 
ty of  a  misdemeanor."  The  accusation  al- 
leged a  loss  of  $31.25. 

The  only  items  definitely  shown  by  the  evi- 
dence to  be  owing  by  the  defendant  to  tbe 
prosecutor  were  for  an  old  buggy,  $15,  and 
for  a  doctor's  bill  of  $16,  not  contracted  with 
the  prosecutor,  but  bought  up  by  the  prose- 


cutor from  the  physician.  The  Code  section 
does  not  protect  landlords  as  to  indebtedness 
due  them  other  than  advances  necessary  to 
make  the  crop.  The'  buggy  was  primarily 
not  such  an  article  of  necessity  to  make  the 
crop,  nor  was  it  shown  to  be  by  the  evidence. 
The  physician's  bill  was  not  an  advancement 
by  the  landlord  at  all.  Elliott  y.  Parker,  94 
Qa.  620,  20  S.  E.  106;  Brimberry  v.  Mans- 
field, 86  Qa.  794,  13  S.  E.  132;  Scott  v. 
Pound,  61  Oa.  579;  Barge  v.  Weems,  109 
Ga.  685,  35  S.  E.  65.  There  are  other  indi- 
cia in  the  record  that  the  prosecution  did  not 
come  up  to  the  true  spirit  of  the  section  cit- 
ed from  the  Penal  Code,  but  the  above  rea- 
son alone  is  sufilcient  to  require  a  reversal. 
Judgment  reversed. 


(2  G4U  App.  &i) 
LEWIS  y.   STATE    (No.   648.) 
(Court  of  Appeals  of  (Georgia.    Oct.  16,  1907.) 

1.  Riot--Elembnts  or  Offense— E>7idsnce. 

Where  three  men  in  front  of  a  citizen's 
house  at  night  curse  and  threaten  him  in  loud 
voices,  repeatedly  firing  a  gun  thereby  greatly 
frightenine  him  and  members  of  his  family, 
each  participating  in  such  conduct,  they  are 
all  guilty  of  the  offense  of  riot. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Riot,  S  1.] 

2.  Same-^Instbuctionb. 

The  excerpts  .objected  to,  when  considered 
in  connection  with  the  entire  charge,  contain  no 
material  or  hurtful  error  of  law. 

[B]d.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  $  ld90.] 

3.  Same— Evidence. 

The  evidence  supported  the  verdict,  and  the 
judgment  of  the  court  refusing  a  new  trial  will 
not  be  disturbed. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Waynesboro;  P. 
P.  Johnston,  Judge. 

Tom  Lewis  was  convicted  of  riot,  and  he 
brings  error.    Afi^rmed. 

Brinson  &  Davis  and  H.  J.  Fullbright,  for  . 
plaintiff  in  error.    F.  S.  Bumey  and  Lawson 
&  Scales,  for  the  State. 

'    HILL,  a  J.    Judgment  affirmed. 


(2  Ga.  App.  64$) 
KOLMAN  y.  STATE.    (No.  672.) 
(Court  of  Appeals  of  Georgia.    Oct  15,  1907.) 

1.  Intoxicating    Liquors— Offenses— Keep- 
ing Open  on  Sunday— Evidence. 

The  evidence  is  legally  insuificient  to  justi- 
fy the  conviction. 

LEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  §§  158,  281.] 

(Syllabus  by  the  Court) 

2.  WoBDS  AND  Phrases— "Tippling  House." 

A  barroom  is  a  ^'tippling  house,"  within  the 
law  requiring  tippling  houses  to  be  closed  on 
Sunday. 

[Ed.   Note.— -For  other  definitions,  see  Words 
and  Phrases,  vol.  a  PP.  6976-6978.] 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Geo.  T.  Cann,  Judge. 
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Mary  Kolman  was  conylcted  of  keeping  her 
tippling  honse  open  on  Sunday,  and  She 
brings  error.    Reversed. 

Gordon  &  Charlton,  for  plaintiff  in  error. 
W.  W.  Osborne,  Sol.  Qen.,  for  the  State. 

POWELL,  J.  Mrs.  Kolman  and  one  John- 
son were  jointly  Indicted,  tried,  and  convicted 
of  the  ofTense  of  keeping  open  a  tippling  house 
on  the  Sabbath.  Mrs.  Kolman  alone  excepts. 
The  testimony  upon  which  the  conviction 
against  Mrs.  Kolman  rests  is  substantially  as 
follows:  Mrs.  Kolman  ran  a  barroom  and 
grocery  store  at  the  comer  of  Bryan  and  Jef- 
ferson streets  in  Savannah.  One  Sunday  a 
man  named  Green  saw  two  men  standing  at 
a  gate  to  the  rear  of  her  premises,  and  he  ap- 
proached them  and  said  he  wanted  some 
whisky.  Johnson  took  the  money  and  went 
off  across  the  yard  in  the  direction  of  the  bar, 
and  soon  came  back  with  a  pint  of  whisky, 
which  he  delivered  to  Green.  The  witness  was 
unable  to  say  whether  he  entered  the  bar  or 
not  So  far  as  he  knew,  the  bar  was  dosed. 
Mrs.  Kolman  made  a  statement  in  which  she 
said  that  her  bar  and  grocery  store  were  clos- 
ed throughout  the  entire  Sabbath,  and  that 
she  had  the  key  in  her  pocket  Johnson  made 
a  statement  in  his  behalf  in  which  he  said 
that  he  had  the  whisky  on  his  person,  and 
that  though  he  worked  for  Mrs..  Kolman  he 
did  not  open  the  bar.  The  state  in  rebuttal 
proved  that  Johnson  after  his  arrest  had  ad- 
mitted that  he  went  into  the  bar  and  got  the 
whisky. 

As  a  matter  of  law,  the  barroom  was  a  tip- 
pling house.  If  the  room  was  opened  on  the 
Sabbath  day,  even  for  a  moment,  by  Mrs. 
Kolman  or  by  her  clerk  or  agent,  with  her 
consent,  actual  or  tacit,  she  was  guilty.  Klug 
V.  State,  77  Ga.  737,  and  cases  cited.  If  It 
was  opened  by  her  clerk  or  employ^,  the  bur- 
den was  on  her  to  show  both  lack  of  knowl- 
edge and  lack  of  consent  as  to  the  fact 
King's  Case,  supra.  But  where  is  the  legal 
evidence  that  the  room  was  opened,  or  that 
Johnson  was  her  employ^?  Johnson's  state- 
ment that  he  was  her  employ^,  and  his  admis- 
sion that  he  had  entered,  was  evidence  sole- 
ly against  him  and  has  no  probative  value 
against  her.  Berry  v.  State,  122  Ga.  429,  50 
S.  E.  345.  Johnson  was  properly  convicted, 
but  as  to  Mrs.  Kolman  the  Scotch  verdict  of 
"not  proven"  needs  be  entered. 

Judgment  reversed. 


(2  Ga.  App.  (S29) 

WILLIAMS  V.   STATE.    (No.  678.) 
(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 

1.    iNDICnCENT     AND      INFORMATION  —  REQUI- 
SITES. 

Where  every  essential  ingredient  of  the  of- 
fense charged  is  set  forth  with  sufficient  clear- 
ness to  enable  the  defendant  to  prepare  his  de- 
fense and  the  jury  clearly  to  understand  the 


nature  of  the  offense,  the  accusation  Is  not  de- 
murrable. 

[Ed.  Note.—For  cases  in  point  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  $  182.] 

2.  Gbiminal  Law—Evidence— Judicial  No- 
tice. 

The  court  judicially  knows  that  the  land 
lots  in  what  was  formerly  Irwin  county,  then 
Worth,  and  now  Turner  county,  contained  490 
acres  of  land.  The  words  '*two  hundred  and 
forty  acres  pf  land,  second  district,  lot  of  land 
No.  70,"  would  not  indicate  in  what  portion  of 
land  lot  No.  70  the  premises  lay.  Consequently, 
an  objection  to  this  evidence,  as  contained  in  the 
register  of  posted  land,  should  have  been  sus- 
tained. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Oiminal  Law,  §  705.] 

(Syllabus  by  the  C>>urt) 

Error  from  City  Conrt  of  Ashbom ;  W.  A. 
Hawkins,  Judge. 

John,  alias  Will,  Williams  was  convicted 
of  fishing  on  posted  land  after  he  had  been 
forbidden  by  the  owner,  and  he  brings  error. 
Reversed. 

John  B.  Hutcheson,  for  plaintiff  in  error. 
J.  A.  Comer,  for  the  Stata 


RUSSELL,  J.  The  defendant  was  convict- 
ed of  misdemeanor—fishing  with  hook  and 
line  on  land  duly  posted  according  to  law 
after  he  had  been  forbidden  by  the  own- 
ers thereof.  Before  trial  he  demurred  to  the 
accusation  and  filed  exceptions  pendente  lite 
to  the  order  of  the  court  overruling  the  same. 
The  overruling  of  the  demurrer  and  the 
Judgment  refusing  a  new  trial  are  the  er- 
rors presented  for  our  consideration. 

1.  We  think  the  demurrer  was  properly 
overruled.  The  accusation  sets  forth  the  of- 
fense charged  with  sufficient  clearness  for 
the  defendant  to  be  enabled  to  prepare  his 
defense  and  for  the  jury  to  clearly  under- 
stand the  charge  against  him. 

2.  We  think  that  the  court  erred  in  admit- 
ting the  register  of  posted  lands  for  Turner 
county.  The  objection  of  defendant's  counsel 
that  the  register  failed  to  describe  the  lands 
posted  and  Identify  them  as  the  lands  on 
which  defendant  was  alleged  \o  have  illegal- 
ly fished  was  well  taken.  The  court  judi- 
cially knows  that  the  land  lots  in  what  was 
formerly  Irwin  county,  then  Worth,  and  now 
Turner,  contained  490  acres  of  land.  The 
description  in  the  register  of  the  land  posted 
was  too  vague  and  indefinite  for  purposes  of 
description.  "Two  hundred  and  forty  acres 
of  land,  second  district,  lot  of  land  No.  70," 
would  not  Indicate  the  location  of  the  land 
or  in  what  portion  of  the  lot  of  land  it  lay. 
The  240  acres  might  be  on  the  north  side  of 
the  lot  the  east  side  of  the  lot  west  side, 
south  side,  or  in  the  center  of  the  lot.  The 
evidence  should  have  been  repelled,  and  for 
this  reason  a  new  trial  should  have  been 
granted. 

The  second  ground  of  the  motion,  as  stat- 
ed* presents  no  reason  why  the  court  should 
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baye  ordered  a  mistrial,  and  the  groundB  com- 
plaining of  the  Judge's  charge  present  no  such 
assignment  of  error  as  can  be  considered  by 
this  court 

The  fourth  ground  cannot  be  considered, 
because  it  is  well  settled  that  the  overruling 
of  a  demurrer  is  not  a  proper  ground  of  a 
motion  for  a  new  trial.  For  these  reasons 
it  is  unnecessary  to  consider  any  of  the  re- 
maining grounds  of  the  motion  for  new  trial. 

Judgment  reversed. 

(2  Ga.  App.  629) 

WILLIAMS  ▼.  STATE.    (No.  677.) 
(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 

1.  Cbiuinal  Law—Writ  of  Error— Scope  o» 
Review— New  TRiALr--GEOUNDa— Verifica- 
tion. 

*  The  grounds  of  error  set  out  in  the  amend- 
ment to  tne  motion  for  a  new  trial,  not  having 
been  approved  or  verified  by  the  trial  judge,  will 
not  be  considered  by  this  court.  Jackson  v. 
State,  116  Ga.  834,  43  S.  E.  255;  Dunn  v.  State, 
116  6a.  515.  42  S.  B.  772;  Taylor  v.  Brown, 
114  Ga.  299,  40  S.  E.  281;  Long  v.  Scanlan, 
105  Ga.  424,  31  S.  B.  436. 

2.  Same— Plea  in  Abatemeiviv-Excbftions. 

A  judgment  sustaining  a  demurrer  to  a 
special  plea  in  bar  to  an  indictment  cannot  be 
made  a  ground  of  a  motion  for  a  new  trieil. 
EiXception  to  such  judgment  must  be  taken  either 
by  a  bill  of  exceptions  sued  out  within  twenty 
days  from  the  date  of  the  judgment,  or  by  excep- 
tions pendente  lite  properly  allowed  and  certi- 


fied on  which  error  is  duly  assigned.  Rogers 
V.  State,  1  Ga.  App.  527.  SiS  S.  R  236;  Long 
V.  State,  118  Ga.  319,  45  S.  B.  416. 


[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  $  2152.] 

8.  Same— E}viDENOE— Review. 

The  statutory  grounds  of  the  motion  for  a 
new  trial  are  without  merit;  there  being  some 


evidence  to  support  the  verdict  which  was  ap- 
prove4  by  the  trial  court. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Asbbum ;  W.  A. 
Hawkins,  Judge. 

George  Williams  was  convicted  of  an  of- 
fense, and  be  brings  error.   Affirmed. 

R.  L.  Tipton  and  J.  H.  Tipton,  for  plain- 
tiff in  error.   J.  A.  Comer,  Sol.,  for  tbe  State. 

HILL,  C.  J.   Judgment  affirmed. 


(2  Qa.  App.  659) 

HARRIS  V.  STATE.    (No.  674.) 
(Ck)urt  of  Appeals  of  Georgia.    Oct  16,  1907.) 

1.  Criminal  Law— Writ  of  Brrob-^Assior- 
iiENTS  OF  Error— ApprovaI/— Review. 

The  assignments  of  error  made  in  the 
amendment  to  the  motion  for  a  new  trial,  not 
being  approved  by  the  trial  judge,  will  not  be 
considered  by  this  court. 

2.  Samk— Brief  of  Evidence. 

There  being  no  approved  brief  of  evidence 
in  the  record,  the  statutory  grounds  for  new 
trial  cannot  he  decided. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Asbbum;  W.  A. 
Hawkins,  Judge. 

Emanuel  Harris  was  convicted  of  an  of* 
fense  and  he  brings  error.    Affirmed. 

R.  L.  Tipton  and  J.  H.  Tipton,  for  plaintiff 
in  erron    J.  A.  Comer,  Sol.,  for  tbe  States 


HILL^  OL  J.    Judgment  affirmed. 


N.a) 
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(US  N.  C.  262) 

McCASKILL  et  al.  ▼.  WALKER  et  aL 

(Supreme  Court  of  North  Carolina.    Oct   16, 
1907.) 

Nonsuit  — Morrow  — Construction  o»  Evi- 
dence. 

Upon  a  motion  for  nonsuit  the  eyidence 

must  be  taken  in  its  most  favorable  view  for 

plaintiff. 
[Ed.  Note.— For  cases  in  point  see  Cent  Di|(. 

vol,  46.  Trial,  §  374.] 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty;  Webb,  Judge. 

Action  by  J.  C.  McCaskill  and  another 
against  Sarah  B.  Walker  and  others.  From 
a  judgment  of  nonsuit,  plaintiffs  appeal.  Re- 
versed and  remanded  for  new  trial. 

Mclntyre  &  Lawrence  and  J.  D.  Proctor, 
for  appellants.  R.  H.  Battle  &  Son  and  Mc- 
Lean &  McCormick,  for  appellees. 


BROWN,  J.  It  Is  admitted  that  John 
Walker,  Jr.,  was  seised  and  possessed  of 
the  lands  in  controversy.  The  evidence 
shows  that  be  conveyed  the  land  by  deed 
dated  June  2, 1869,  to  Hector  J.  MacLean,  un- 
der whom  plaintiffs  claim.  The  record  evi- 
dence tends  to  prove  that  plaintiff  McCaskill 
claims  three  fourths  of  the  land  by  purchase 
from  the  heirs  of  Hector  J.  MacLean,  and  the 
other  fourth  is  claimed  by  plaintiff  Lola 
Wright,  the  remaining  heir  at  law  of  said 
MacLean.  The  defendants  pleaded  adverse 
possession,  and  that  Hector  J.  MacLean  ob- 
tained the  deed  to  the  land  from  John  Walk- 
er, Jr.,  by  fraud,  and  that  defendants  are 
the  heirs  at  law  of  Walker  and  claim  the 
land  as  such. 

The  ground  of  the  nonsuit,  as  we  under- 
stand the  record,  is  that  the  evidence  offered 
by  the  plaintiffs  proves  title  in  the  defend- 
ants by  adverse  possession,  and  that  there- 
fore the  plaintiflist,  upon  their  own  showing, 
are  not  entitled  to  recover.  We  do  not  think 
that  the  evidence  as  set  out  in  the  record  is 
sufBcient  to  sustain  his  honor's  ruling.  The 
evidence  tends  to  show  that  there  were  two 
tracts  of  land  owned  by  John  Walker,  a 
40-acre  tract,  which  is  the  one  in  controversy, 
and  a  S2-acre  tract,  whereon  John  Walker 
lived».and  died  in  1872,  and  where^  accord- 
ing to  the  evidence  of  one  witness,  the  widow 
and  children  of  John  Walker  have  lived  ever 
since.  The  evidence,  taken  in  its  most  favor- 
able vief*w  for  plaintiff,  as  is  the  rule  upon  a 
motion  to  nonsuit  tends  to  prove  that  the 
40-acre  tract  is  woodland  and  was  used  for 
getting  firewood  and  straw  very  generally 
from  1888  to  1901  by  those  claiming  under 
Hector  J.  MacLean.  There  is  some  evidence 
also  of  a  like  use  by  defendants  during  same 
period,  but  it  is  not  sufficiently  definite,  cer- 
tain, and  exclusive  to  justify  a  court  in  hold- 
ing as  matter  of  law  that  it  establishes  ad- 
verse possession  for  20  years. 

His  honor  erred  in  sustaining  the  motion. 

New  trial. 
58S^.— 68 


(146  N.  C.  203) 

BRICK  V.  ATLANTIC  COAST  LINE  R.  Ca 

(Supreme  Court  of  North  Carolina.    Oct  16, 
1907.) 

L  JiTDdMENT— Res  Judicata. 

A  judgment  of  the  Supreme  Court  affirming 
a  judgment  for  defendant  rendered  on  appeal 
from  a  justice's  judgment  on  the  ground  that 
the  jusbce  had  no  jurisdiction  of  the  subject- 
matter,  is  not  a  bar  to  a  subsequent  suit  on 
the  same  cause  of  action. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  U  1001,  1009.] 

2.  Casbiers— Tbanspobtation  or  Baqoage^ 

LlABILlTT. 

A  carrier  is  an  insurer  of  the  personal  bag- 
gage of  a  passenger. 

[Ed.  Note.~£'or  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  S  1519.] 

3.  SAM1i^— Pebsonal  Bagqagb— What  Consti- 
tutes. 

The  personal  baggage  of  a  passenger  in- 
cludes jewelry  carried  for  his  personal  use,  but 
not  that  carried  for  sale  or  for  the  use  of 
another. 

[Ed.  Note.~For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  §§  1520-162a] 

4.  Same— Cabbiaqs  of  Bagqaob. 

The  carriage  of  the  personal  baggage  of  a 
passenger  is  incident  to  the  ticket  purchased, 
and  is  personal  to  the  user  of  the  ticket,  ex- 
cept where  several  members  of  a  family  are 
traveling  together,  in  which  case  articles  be- 
longing to  them  may  be  checked  as  the  baggage 
of  one. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  §  1507.] 

5.  Same— Loss  or  Baggage— Right  or  Ac- 
tion. 

Where  the  user  of  a  ticket  was  not  the  own- 
er of  the  goods  checked  as  baggage,  and  he  and 
the  owner  were  not  traveling  together,  the  own- 
er was  the  proper  party  to  sue  for  loss  of  the 
baggage,  and  not  the  user  of  the  ticket. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  $  1559.] 

6.  Sake— Liability  or  Oabbieb. 

Where  goods  not  the  personal  baggage  of  a 

passenger  are  checked  as  his  baggage  without 

the  fact  being  brought  to  the  knowledge  of  the 

.carrier,  the  carrier  is  liable  only  as  a  gratui- 

^  tous  bailee,  and  to  recover  for  a  loss  gross  neg> 

ligence  or  willful  injury  must  be  dearly  shown. 

7.  APFEAii— Review- Habxless  Ebbob. 

In  an  action  atrainst  a  carrier  by  the  owner 
of  lost  baggage,  which  had  been  checked  on  a 
ticket  bought  for  another  person,  a  charge  that 
plalntifP  could  not  recover,  while,  error,  because 
the  carrier,  being  a  gratuitous  bailee,  was  liable 
for  gross  negligence,  was  harmless;  there  being 
no  evidence  ot  gross  negligence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S§  4219-4228.] 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty ;  Webb,  Judge. 

Action  by  A.  B.  Brick  against  the  Atlantic 
Coast  Line  Rail  road  Company.  From  a  judg- 
ment of  nonsuit,  plaintifT  appeals.    Afilrmed, 

See  55  S.  E.  194. 

The  plaintifT  sued  to  recover  the  value  of 
the  contents  of  a  trunk  by  him  delivered  to 
the  defendant.  It  was  in  evidence  that  the 
plaintiff,  who  was  a  merchant,  packed  the 
trunk  with  certain  wearing  apparel,  and  also 
placed  therein  certain  jewelry.  The  plaintiff 
purchased  a  ticket  and  checked  the  baggage 
and  delivered  the  ticket  to  his  brother,  who 
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was  a  clerk  In  the  employ  of  plaintiff,  and 
-wbo  was  going  to  Ohadbourne  for  the  pur- 
pose of  clerking  in  the  plaintiff's  store. 
PlahitifiTs  brother  used  the  ticket  The 
jewelry  was  to  be  sold  in  plaintiff's  store  at 
Chadbouma  Demand  was  made  upon  the 
defendant  for  the  baggage,  and  it  has  failed 
to  produce  same  or  account  for  its  nonpro- 
duction.  It  is  admitted  that  the  defendant 
had  no  knowledge  of  the  contents  of  the 
trunk.  The  value  of  the  wearing  apparel 
was  $46.75,  and  the  jewelry  $207.83.  On  the 
trial  of  a  former  action  before  the  justice, 
plaintiff  remitted  all  of  his  claim  in  excess  of 
$200.  The  justice  rendered  judgment  for 
plaintiff,  and  defendant  appealed.  Upon  the 
trial  in  the  superior  court,  his  honor  charged 
the  jury  that  in  no  event  could  the  plaintiff 
recover  the  value  of  the  jewelry.  Thereupon 
a  verdict  was  rendered  for  $46.75,  the  value 
of  the  wearing  apparel,  and  plaintiff  appeal- 
ed to  the  Supreme  Ck)urt  This  court  affirm- 
ed the  judgment  below,  declaring  that  the 
justice  had  no  jurisdiction  of  the  cause  of 
action  for  the  value  of  the  jewelry,  inasmuch 
as  this  demand  was  in  tort  and  In  excess  of 
$50.  142  N.  C.  359,  55  S.  E.  194.  Thereupon 
the  plaintiff  instituted  this  new  action  in  the 
superior  court,  founded  in  tort,  asking  for  the 
recovery  of  the  value  of  the  jewelry.  A  jury 
trial  was  waived,  and  thereupon  the  court 
found  the  facts  to  be  as  testified  to  by  the 
plaintiff  on  the  former  trial.  His  honor 
further  found  the  value  of  the  jewelty  to  be 
$207.83.  Upon  the  uncontroverted  facts  his 
'  honor,  being  of  opinion  that  the  plaintiff 
could  not  recover,  nonsuited  the  plaintiff, 
and  he  appealed. 

Mclntyre  &  Lawrence,  for  appellant  Mc- 
Lean, McLean  &  McCk>rmick,  for  appellee. 

CLARK,  0.  J.  The  plaintiff  is  not  estopped 
by  the  former  judgment  (142  N.  C  859,  55 
S.  E.  194),  because  it  was  held  therein  that 
the  court  of  justice  of  peace  (In  which  that 
action  began)  had  no  jurisdiction  as  to  the 
tort  for  nondelivery  of  the  jewelry.  The 
subject-matter,  of  this  action  was  not  passed 
upon,  and  could  not  have  been,  in  that  ac- 
tion. Harrington  v.  Hatton,  130  N.  G.  88,  40 
S.  E.  848;  Smith  v.  Qarris,  131  N.-a  34, 
42  S.  E.  445. 

The  common  carrier  is  "Insurer  of  the  per- 
sonal baggage  of  the  passenger,  and  this  In- 
cludes jewelry,  carried  for  the  personal  use 
of  the  passenger,  to  a  reasonable  extent,  but 
not  when  It  is  carried  for  the  purpose  of  sale 
or  for  the  use  of  some  one  else."  3  A.  ft  B. 
Encyc  (2d  Ed.)  534;  Humphreys  v.  Perry, 
148  U.  S.  627,  13  Sup.  Ct  711,  37  L.  Ed.  587. 
This  last  case,  citing  many  others  (page  642, 
of  148  U.  S.  [13  Sup.  Ct  711,  37  L.  Ed.  587]), 
holds  that  in  such  case  the  carrier  is  charge- 
able merely  with  the  duty  of  a  gratuitous 
bailee  and  liable  not  in  contract,  but  in  tort 
and  hence  only  for  gross  negligence  or  will- 
fulness.   ''Articles  carried  for  sale  are  not 


baggage,  whatever  the  articles  may  be.*'  2 
Fetter,  Carriers  of  Passengers,  §  587,  p.  1440, 
and  cases  cited.  Nor  Is  the  carrier  insurer  of 
merchandise  delivered  to  the  carrier  by  a 
passenger  as  personal  baggage,  without  notice 
of  the  contents.  Id.  $  602,  p.  1459;  6  Gyc 
668;  8  A.  ft  E.  Encyc.  (2d  Ed.)  539;  3  Thomp. 
Neg.  S  3417,  and  cases  cited. 

Even  when  jt  is  personal  baggage,  the  ca^ 
riage  is  incident  to  the  ticket  purchased,  and 
is  personal  to  the  user  of  the  ticket  There 
are  exceptions,  as  where  several  members 
of  a  family  or  husband  and  wife  are  travel- 
ing together,  and  articles  belonghig  to  both 
are  in  a  trunk.  3  Thomp.  Neg.  3424.  The 
user  of  the  ticket  in  this  case  was  not  the 
owner  of  the  trunk  and  contents,  nor  were 
he  and  the  owner  traveling  together.  He 
could  not  recover  for  the  baggage  of  another. 
3  A.  ft  E.  Encyc.  533;  2  Fetter,  Carriers,  I 
600,  p.  1455.  This  action  is  properly  brought 
by  the  party  in  interest,  the  owner  of  the 
property. 

Where  the  baggage  is  not  personal  bag- 
gage, or,  if  such,  when  it  is  not  the  personal 
baggage  of  the  passenger,  it  is  a  fraud  on 
the  carrier,  unless  that  fact  is  made  known, 
and  the  baggage  is  notwithstanding  accepted 
for  carriage.  Unless  this  is  done,  there  is  no 
contract  and  the  liability  of  the  carrier  is 
that  of  a  gratuitous  bailee,  responsible  only 
for  gross  negligence  or  willful  Injury.  1 
Fetter,  Carrier  of  Passengers,  §  607,  p.  1470; 
3  A.  ft  E.  Encyc  533.  In  such  cases,  neg- 
ligence must  be  clearly  shown  and  cannot 
be  presumed  by  the  mere  fact  of  loss  or  in- 
jury, as  in  the  ordinary  case  of  loss  of,  or  in- 
jury to,  the  personal  baggage  of  a  passenger. 
3  A.  ft  E.  Encyc  (2d  Ed.)  642;  Young  v. 
Railroad,  116  N.  C.  936,  21  S.  B.  177.  It 
would  be  otherwise  if  the  carrier  received  the 
trunk  with  knowledge  of  its  contents.  Trous- 
er  Co.  V.  Railroad,  139  N.  C.  382,  51  S.  B- 
►973,  where  the  subject  is  fully  discussed  by 
Walker,  J. 

The  plaintiff  here  can  maintain  the  action, 
though  he  was  not  the  passenger  using  the 
ticket  but  only  by  showing  gross  negligence 
or  willful  misconduct. 

The  court  erred  in  holding  that  in  no  event 
could  the  plaintiff  recover ;  but,  as  there  waa 
no  evidence  of  gross  negligence,  thla  was 
harmless  error,  and  the  judgment  is  affirmed. 

a46  N.  C.  SS4) 
FLOWERS  V.  KING. 

(Sapreme  Court  of  North  Caroliiuu     Oct  16. 
1907.) 

1.  JUDGMEIfT— VAOATINQ — VOID     JUDOMSAT. 

Where  the  summons  was  not  served  on  de- 
fendant, and  he  did  not  enter  an  appearance 
nor  have  any  knowledge  of  the  action  until 
after  default  judgment,  the  judgment  was  void 
and  might  be  set  aside  on  his  motion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  30,   Judgment   f   686.] 

2.  Same— Proof  of  Merits— Necessitt. 

A  judgment  which  is  void  because  of  want 
of  jurisdiction  of  the  party  against  whom  reu- 


N.O.) 
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dered  may  be  set  aside  without  proof  of  merits, 
though  an  irregular  judgment  is  ordinarily  not 
disturbed  without  proof  of  facts  making  a  valid 
defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  SO,  Judgment,  H  751,  752.] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty ;   E.  B.'  Jools,  Judge. 

Ejectment  by  Cbarles  Flowers  against 
Lewis  King.  From  a  judgment  setting  aside 
a  default  judgment  for  plaintiff  and  restor- 
ing defendant  to  possession,  plalntifif  appeals* 
Affirmed. 

Aycock  ft  Daniels  and  Isaac  F.  Dortch,  for 
appellant  Stevens,  Beasley  ft  Weeks,  for  ap- 
pellee. 

HOKE,  J.  It  appears  from  the  facts  found 
by  the  judge  on  the  hearing  that  defendant 
has  been  ejected  from  a  piece  of  land  by  vir- 
tue of  final  process  of  the  court  issued  on  a 
judgment  by  default  in  the  present  cause; 
the  original  process  having  been  served  on  a 
different  man  of  the  same  name  as  the  de- 
fendant In  regard  to  service  on  defendant, 
the  court  finds  the  facts  to  be  as  follows: 
'*The  court  finds  that  the  summons  In  this  ac- 
tion had  never  been  served  upon  the  real  de- 
fendant Lewis  King,  a  negro,  and  the  said 
Lewis  King  has  never  entered  an  appearance 
in  said  suit  either  in  person  or  by  attorney, 
and  had  no  knowledge  of  the  pending  action 
until  the  writ  of  possession  was  served  upon 
taim."  On  these  facts  it  is  well  established 
with  us  that  the  Judgment  agahist  the  de- 
fendant is  absolutely  void,  and  may  be  set 
aside  on  motion  of  defendant  or  treated  as 
a  nullity  when  and  wherever  the  entire  lack 
of  jurisdiction  is  made  to  appear.  Card  v. 
Finch,  142  N.  C.  140,  54  S.  B.  1009;  Carter 
V.  Roundtree,  109  N.  a  29,  IB  S.  B.  716; 
Doyle  V.  Brown,  72  N.  C  898 ;  Copper  Co.  v. 
Martin,  70  N.  C.  800;  Black  on  Judgments, 
f  807.  It  is  urged  that  the  judgment  should 
not  be  set  aside  because  the  affidavits  have 
failed  to  disclose  any  facts  which  would  en- 
able the  defendant  to  make  a  valid  defense 
against  the  plaintiffs  demand.  This  is  us- 
ually required  before  a  court  will  disturb 
an  irregular  judgment  As  said  in  Becton 
T.  Dunn,  137  N.  a  559-562,  50  S.  E.  289,  290, 
speaking  of  irregular  Judgments:  "The  au- 
thorities are  all  to  the  effect  that  an  irregu-, 
far  judgment  may  be  set  aside  at  a  subset 
quent  term,  independent  of  section  274  of  the 
6ode.  Wolfe  v.  Davis,  74  N.  C.  597.  This  is 
not  done  as  a  matter  of  absolute  right  in  the 
party  litigant  but  rests  in  the  sound  legal 
discretion  of  the  court  It  is  always  requir- 
ed that  a  party  claiming  to  be  injured  should 
show  that  some  substantial  right  has  been 
prejudiced,  and  he  must  proceed  with  proper 
diligence  and  within  a  reasonable  time"  But 
no  such  requirement  exists  when  the  Judg- 
ment is  void  by  reason  of  an  entire  lack  of 
Jurisdiction  of  the  party.  In  that  case  the 
Judgment  Is  a  nullity,  and  the  party  affect- 


ed is  entitled  to  have  same  set  aside,  when- 
ever such  fact  is  made  to  appear,  and  with- 
out proof  or  suggestion  of  merits^  Black  on 
Judgments,  §  348,  citing  Dobbin  v.  McNama- 
ra,  118  Ind.  54,  14  N.  B.  887,  3  Am.  St  Rep. 
626;  Roberts  v.  Pawley,  50  S.  C.  491,  27  S. 
B.  913.  The  doctrine  of  the  text  is  fully  sup- 
ported  by  the  authorities  cited  and  is  in  ac- 
cord with  the  principles  established  by  our 
own  decisions. 

There  is  no  error,  and  the  Judgment  of  the 
court  below  is  affirmed. 

Affirmed. 

a4&  K.  C.  21S) 
MODLIN  V.  ROANOKB.R.  ft  LUMBBR  CO. 

(Supreme  Court  of  North  Carolina.     Oct  16, 
1907.)      • 

L  Deeds— Cohstbuction—Reoowoilino  Dnr- 

VEBENT    DESOBIPnONS. 

The  rule  of  coufitraction  of  deeds  that  a 
specific  description  will  control  a  former  more 
general  description  only  obtains  to  the  extent 
required  to  reconcile  the  two  descriptions,  in 
subordination  to  the  principle  that  all  the  claus- 
es of  a  deed  should  be  given  effect  as  far  as  they 
can  be  harmonized  by  fair  interpretation. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16.  Deeds,  §§  267-273.] 

2.  Loos  AMD  LoaaiNO— Sale  or  Standing 
TiMBEB— Deed— CowsTEUcnoN . 

A  deed  conveyed  "all  the  pine,  oak,  ash,  cy- 
press and  poplar  timber  •  •  •  upon*'  a  cer- 
tain tract,  "containing  forty-two  acres  more  or 
less,  all  the  pine,  poplar,  and  cypress  timber 
on  said  land  on  the  southern  side  of  Cooper 
swamp,  and  in  said  swamp  and  ravines.'*  Held, 
that  the  deed  conveyed  ail  the  pine,  oak,  ash, 
cypress,  and  poplar  on  the  entire  tract,  except 
as  to  that  portion  of  the  timber  lying  on  the 
south  side  of  Cooper  swamp,  and  as  to  that 
only  the  pine,  poplar,  and  cypress  timber  was 
passed. 

3.  Fbaud— Actions— REifEDT. 

One  who  has  been  induced  to  convey  prop- 
erty by  fraud  may  elect  to  sue  to  set  aside  the 
conveyance,  unless  the  property  has  passed  to  a 
purchaser  for  value  without  notice,  or  he  may 
aUow  the  conveyance  to  stand  and  sue  for  dam- 
ages. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fraud,  S  27.] 

^4.  Same— Conditions  Pbecedent. 

Where  one  has  been  induced  to  convey 
property  by  fraud,  a  return  or  offer  to  return 
what  he  has  received  under  the  contract  is  not 
a  condition  precedent  to  his  suing  for  deceit 
since  he  is  entitled  to  the  benefit  of  the  con- 
tract plus  the  damage  caused  by  the  fraud. 

[Bd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  23,  Fraud,  S  29.] 

6.  Deeds— BzTBiNsio   EjVidence  —  Construc- 
tion. 

An  option  on  property  given  prior  to  a 
deed  of  it  is  inadmissible  in  aid  of  the  descrip- 
tion in  the  deed,  where  the  latter  stands  alone 
as  embodying  the  contract,  and  makes  no  refer- 
ence to  the  option. 

[Bd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  16,  Deeds,  $  239.] 

6.  Fbaud— Deception   Constituting   Fraud 
—Fraudulent  Representations. 

One  who  intentionally  asserts  a  fact  to  be 
true  of  his  own  knowledge,  when  he  does  not 
know  whether  it  is  true  or  false,  is  as  culpable, 
where  another  is  thereby  injured*  as  one  who 
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kiiakes  an  assertloii  which  he  knowt  to  be  un- 
true. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dif. 
▼ol.  23,  Fraud,  fiS  3-5.] 
7.  Savb— AcnoN»— Natubb  ov  Reicsdt. 

Where  one  has  been  induced  to  convey 
timber  by*  fraud,  and  the  timber  has  been  again 
conveyed  to  a  bona  fide  purchaser,  the  right  of 
the  original  seller  to  an  action  for  deceit  is 
not  affected  by  the  fact  that  the  timber  has 
not  yet  been  removed. 

&  SAHi^—DiMiTATioNa— Accrual  ov  Action. 
The  registration  of  a  fraudulent  deed  which 
conveyed  property  other  than  that  intended  by 
the  donor  was  not  sufficient  notice  of  the  fraud 
to  set  in  motion  Revisal  1905,  fi  395,  subsec. 
9,  providing  a  limitation  of  three  years  for  an 
action  for  fraud,  and  that  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until  dis- 
covery of  the  fraud.    . 

Connor,  J.,  dissenting. 

Appeal  from  Seperior  Court,  Martin  Comi- 
ty; Biggs,  Judge. 

Action  by  C.  S.  Modlin  against  the  Roa- 
noke Railroad  &  Lumber  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

There  was  evidence  tending  to  show  that 
on  the  15tb  of  November,  1899,  plaintiff  con- 
tracted to  sell  to  defendant  company  that 
portion  of  the  pine,  cypress,  and  poplar  tim- 
t)er  on  a  tract  of  land  belonging  to  plaintiff, 
and  known  as  the  *'Harmon-Modlin  land,** 
which  was  situated  on  the  south  side  of 
Cooper  swamp,  ''as  far  as  the  muck  and 
mire"  comes,  for  the  sum  of  $60 ;  that  plain- 
tiff was  an  Ignorant  man,  being  unable  to 
read  or  write,  and  that  on  the  18th  of  No- 
vember following  the  defendant  company,  by 
false  and  fraudulent  representations  as  to  its 
contents,  and  making  plaintiff  believe  that  it 
was  in  compliance  with  the  contract,  induced 
plaintiff  to  execute  a  deed  conveying  to  de- 
fendant company  a  much  larger  amount  of 
the  timber  on  the  said  tract  than  was  in- 
cluded in  the  terms  of  the  contract ;  that  de- 
fendant afterwards  sold  the  timber  to  the 
Dennis-Simmons  Lumber  Company,  and  con- 
veyed same  to  that  company  by  deed  In  the 
exact  terms  of  the  said  deed  to  defendant, 
and  by  reason  of  the  fraud  and  deceit  so 
practiced  on  plaintiff  he  was  damaged  to  the 
amount  of  $1,000.  The  action  to  recover 
damages  tor  said  wrong  was  commenced  on 
the  8d  day  of  April,  1906,  and  that  the  fraud 
inracticed  on  plaintiff  by  defendant  and  the 
sale  to  Dennis-Simmons  Lumber  Company  was 
not  discovered  until  December,  1905.  The 
deed  to  defendant  company  was  registered 
January  9,  1900,  and  that  to  Dennis-Simmons 
Company  was  registered  February  24,  1902, 
and  no  timber  has  yet  been  cut  by  either 
company.  Defendant  company  denied  the 
fraud,  claimed  that  the  deed  In  effect  only 
conveyed  the  lumber  embraced  under  the 
terms  of  the  contract,  and  that  no  injury  had 
been  wrought  to  plaintiff,  and  pleaded  the 
statute  of  limitations.  The  jury  rendered  a 
verdict  as  follows :  "(1)  Did  defendant  pro- 
cure the  execution  of  the  deed  of  date  No- 
vember  18»   1899»  by  false  and  frandulent  | 


representation,  as  alleged  In  the  complaint? 
Answer:  Yes.  (2)  What  damage.  If  any, 
has  the  plaintiff  sustained  in  respect  to  the 
highland  timber?  Answer:  $250,  with  inter- 
est from  November  18,  1899.  (3)  What  dam- 
ages, if  any,  has  the  plaintiff  sustained  in  re- 
spect to  the  ewamp  and  ravine  timber?  An- 
swer: $40,  with  Interest  from  November  18, 
1899.  (4)  Is  the  plaintiff's  cause  of  action 
barred  by  the  statute  of  limitations?  An- 
swer: No.?  There  was  judgment  for  plain- 
tiff, and  defendant  excepted  and  appealed. 

Winston  &  Bverett  and  B.  A.  Critcher, 
for  plaintiff,    A«  O.  Qaylord,  for  defendant 

HOKE,  J.  (after  stating  the  facts  as 
above).  The  verdict,  when  considered  in 
connection  with  the  allegations  and  the  ad- 
missions and  testimony,  establishes  the  prop- 
osition that,  under  a  contract  to  convey  the 
pine,  poplar,  and  cypress  timber  on  the  tract 
which  was  situated  on  the  soutli  side  of 
Cooper  swamp  as  far  as  the  muck  and  mire 
comes,  the  plaintiff  has  been  induced  by 
fraud  and  deceit  to  convey  to  defendant  com- 
pany the  timber  described  in  the  deed  as  fol- 
lows: "All  the  pine,  oak,  ash,  cypress,  and 
poplar  timber  of  and  above  the  size  of  twelve 
inches  in  diameter  on  the  stump  when  cut  in 
and  upon  the  following  described  tracts  of 
land,  situated  in  Jamesvllle  township  In  the 
aforesaid  county  of  Martin,  adjoining  the 
lands  of  S.  L.  Wallace,  H.  M.  Modlin  and 
others,  and  known  as  the  Harmon-Modlin 
tract,  containing  forty-two  acres  more  or 
less,  all  the  pine,  poplar  and  cypress  timber 
on  said  land  on  the  southern  side  of  Cooper 
swamp,  and  In  said  swamp  and  rayinea" 
And  the  damage  fixed  at  $290. 

Defendant  objected  to  the  validity  of  this 
recovery,  for  the  reason  chiefly  that,  by  cor- 
rect interpretation,  the  deed  only  conveys  to 
the  defendant  the  timber  specified  In  the 
contract,  and  on  the  i^inciple  that  the  latter 
part  of  the  description,  '*A11  the  pine,  pedlar 
and  cypress  timber  on  said  land  on  the  southr 
em  side  of  Cooper  swamp,**  being  more  spe- 
dflc,  will  control  the  former  and  more  gen- 
eral description,  ''all  the  pine,  oak,  ash,  cy- 
press and  pedlar  timber  on  said  tract,"  and 
so  restrict  the  timber  conveyed  to  that  which 
was  actually  embraced  within  the  terms  of 
the  contract,  citing  Peebles  v.  Oraham,  128 
N.  a  220,  89  S.  B.  24.  The  principle  con- 
tended for  by  the  defendant  is  well  recognlz^ 
ed,  but  we  do  not  think  its  correct  applica- 
tion to  the  terms  of  the  deed  will  sustain 
the  position  of  defendant.  Conceding  that 
the  latter  part  of  the  description  is  more  spe- 
cific, it  would  only  control  the  former  to  the 
extent  required  to  reconcile  the  two,  and  in 
Bubordinatlon  to  the  principle  that  all  the 
clauses  of  the  deed  should  be  given  effect  as 
far  as  they  can  be  harmonized  by  fair  and 
reasonable  interpretation.  Jones  v.  Casual- 
ty Co.,  140  N.  C.  265,  62  S.  B.  578,  5  L.  R.  A 
(N.  a)  082,  Ul  Am.  St  Baiiu  MS.    a\>  apply. 
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therefore,  both  of  these  rules  of  constmc- 
tion,  we  think  It  clear  In  the  Instrument  now 
before  us  the  former  and  more  general  clause 
conveyed  to  the  grantee  all  the  pine,  oak, 
ash,  cypress,  and  poplar  of  the  dimensions 
specified  within  the  boundaries  of  the  entire 
Harmon-Modlln  42-acre  tract,  except  as  to 
that  portion  of  said  timber  lying  on  the 
south  side  of  CJooper  swamp,  and  as  to  that 
only  the  pine,  poplar,  and  cypress  timber 
was  passed,  allowing  the  latter  and  more 
specific  description  to  limit  the  kind  of  tim- 
ber conveyed  on  the  portion  of  the  tract 
south  of  the  swamp,  leaving  out  the  oak  and 
ash.  This  being  the  true  significance  of  the 
deed,  the  plaintiff  has  been  wrongfully  de- 
prived of  all  of  his  timber  in  excess  of  that 
described  in  the  original  contract,  which  was 
only  the  **pine,  cypress,  and  poplar  within 
that  portion  of  the  tract  on  the  south  side 
of  Ck)oper  swamp  as  far  as  the  muck  and 
mire  ran."  It  Is  right,  therefore,  on  the  is- 
sue as  to  defendant's  responsibility,  that  the 
verdict  be  sustained,  for  it  is  well  establish- 
ed that  one  who  has  been  induced  to  convey 
his  property  by  fraud  and  deceit  has  an  elec- 
tion of  remedies,  and  may  either  bring  an  ac^ 
tlon  to  set  aside  the  conveyance,  unless  the 
property  has  passed  into  ownership' of  a  pur- 
chaser for  value,  and  without  notice  (Sum- 
mers V.  Mfg.  Co.,  143  N.  O.  102,  65  S.  B. 
522),  or  he  may  allow  the  conveyance  to 
stand  and  sue  to  recover  damages  for  the 
pecuniary  injury  inflicted  upon  him  by  the 
fraud  (May  v.  Loomis,  140  N.  O.  350,  52 
N.  B.  728). 

And  it  is  further  held  that  retainbig  the 
purchase  price  is  not  such  a  ratification  of 
the  contract  as  prevents  the  injured  party 
from  maintaining  his  action  for  damages  to 
recover  for  the  injury  over  and  above  the 
amount  already  received  under  the  contract 
20  Cyc.  p.  91;  Andrews  v.  Jackson,  168  Mass. 
266,  47  N.  B.  412,  37  L.  R.  A.  407,  60  Am.  St 
Rep.  390;  Shinnabarger  v.  Shelton  et  al., 
41  Mo.  App.  147.  As  said  in  CJyc.  supra: 
''As  indicated  above  a  return  or  an  offer  to 
return  what  plaintiff  has  received  under  the 
contract  induced  by  the  fraud,  is  not  a  con- 
dition precedent  to  his  maintaining  an  ac- 
tion for  deceit,  since  he  is  entitled  to  the  ben- 
efit of  his  contract  plus  the  damage  caused 
by  the  fraud."  And  the  general  principles 
sustaining  plaintiffs  right  to  recover  are  well 
stated  In  the  cases  of  Sprinkle  v.  Wellborn, 
140  N.  C.  163,  52  S.  E.  666,  8  L.  R.  A.  (N.  S.)  174, 
111  Am.  St  Rep.  827';  Griffin  v.  Lumber  Co., 
140  N.  C.  514, 53  S.  B.  307, 6  L.  R.  A.  (N.  S.)  463. 
An  effort  is  made  to  support  the  interpre- 
tation of  the,  deed  Insisted  on  by  defendant 
by  construing  the  deed  and  option  together, 
using  the  option  in  aid  of  the  description  con- 
tained in  the  deed.  It  is  familiar  learning, 
however,  that  user  of  the  option  for  such 
purpose  is  not  permissible.  The  deed  now 
stands  alone  as  embodying  the  contract  be^ 
tween  the  parties.  It  makes  no  reference  to 
tbe  option  for  description,  or  for  any  other 


purpose;  and,  while  this  last  paper  is  com- 
petent evidence  on  tbe  question  of  fraud,  and 
to  show  whether  or  not  the  deed  complies 
with  the  option,  the  authorities  are  clear  that 
the  paper  ijs  not  relevant  in  aid  of  the  de- 
scription in  the  deed,  and  any  attempt  to  use 
it  tor  such  purpose  would  therefore  be  im- 
proper. Farthing  v.  Rochelle,  131  N.  G.  563, 
43  S.  B.  1.  Again,  it  is  contended  that  a 
great  wrong  has  been  done  defendant  in  this 
trial,  and  a  verdict  has  been  rendered  fixing 
it  with  a  gross  fraud,  without  any  sufficient 
evidence  to  support  it;  but  we  find  nothing 
either  in  the  record  or  the  testimony  to  jus- 
tify this  position.  It  appears  that  plaintiff 
gave  an  option  at  the  price  of  $60  to  sell  to 
the  defendant  company  the  pine,  cypress,  and 
poplar  timber  In  the  swamp  and  ravines  as 
far  as  the  muck  and  mire  comes  "on  a  tract 
of  land  consisting  of  about  seven  acres  of 
the  land  known  as  the  Harmon-Modlln  tract 
on  the  eastern  side  of  the  Washington  & 
Jamesville  road,  and  the  southern  side  of 
Cooper  swamp,  and  agreed  that  the  company 
should  have  five  years  in  which  to  cut  and 
remove  the  same.  By  the  representation 
of  the  defendant's  agent  plaintiff  was  induc- 
ed to  sign  and  deliver  a  deed  conveying  to 
the  defendant  all  the  pine,  oak,  ash,  cypress, 
and  poplar  timber  upon  the  entire  tract  of 
land,  known  as  the  Harmon-Modlln  tract, 
containing  forty-two  acres,  more  or  less,  all 
the  pine,  poplar,  and  cypress  timber  on  such 
land  on  the  southern  side  of  Cooper  swamp, 
and  in  said  swamp  and  ravines,  being  the 
land  conveyed  to  said  Modlln  as  per  record 
in  Martin  county  by  deed  dated  18  February 
1898" — giving  10  years  in  which  to  remove 
it  Speaking  of  the  transaction  by  which 
this  result  was  effected,  the  plaintiff  testified 
as  follows:  "The  highland  part  of  the  Har- 
mon-Modlln tract  is  covered  with  pine^  oak, 
and  poplar  timber.  It  is  good  timber.  There 
is  pine,  ash,  poplar,  and  cypress  timber  in 
the  swamp.  None  of  the  timber  has  ever 
been  cut  Mr.  Arthur  Hardison  came  to  my 
house  to  buy  my  timber  for  the  company. 
I  gave  him  an  option  on  the  swamp  timber 
as  far  up  as  the  muck  and  mire  goes.  I 
did  not  sell  him  any  of  the  highland  timber. 
He  was  to  cut  timber  down  to  12  inches  in 
diameter  at  the  stump  in  the  swamp  and 
ravines.  I  signed  the  option,  my  wife  and 
I.  Hardison  give  it  to  M.  Jordan.  I  have 
seen  it  since.  Mr.  Jordan  read  it  to  me  at 
his  home  in  Beaufort  county  some  weeks  be- 
fore the  suit  was  brought  In  1905  was  the 
last  time  I  saw  the  option,  just  before  I 
brought  this  suit  It  was  a  30-day  option. 
M.  Jordan  came  with  a  deed  at  the  end  of 
tbe  30  days.  M.  Jordan  said  the  deed  was 
exactly  like  the  option ;  that  it  was  written 
word  for  word  like  the  option.  I  asked  him 
to  read  the  deed  over  to  me.  He  said  it  Is 
no  use  reading  the  deed.  It  is  exactly  like 
the  option,  and  is  all  ^ight.  I  cannot  read, 
and  M.  Jordan  knew  that  I  could  not  read  or 
write.    I  sold  the  timber  for  five  years  in  the 
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option,  and  Mr.  Jordan  said  \he  deed  was 
exactly  like  the  option  in  every  respect  On 
this  statement  and  relying  on  it,  I  signed  the 
deed,  my  wife  and  I  signed  it,  and  Mr.  Jor- 
dan tools  private  examination  and  paid  me 
$59  in  check  on  the  company.  One  dollar 
had  been  paid  by  Hardison  when  the  option 
was  taken.  It  is  admitted  that  the  defend- 
ant paid  $60.  M.  Jordan  acted  for  the  de- 
fendant*' 

Thus  it  will  be  seen  that  plaintiff,  as  we 
interpret  the  deed,  who  had  given  an  option 
at  the  price  of  $60  to  convey  the  pine,  cy- 
press, and  poplar  timber  on  seven  acres  of 
Jndson  Harmon  land  lying  south  of  the  Coop- 
er swamp,  and  ''as  far  as  the  muck  and  mire 
runs,"  'has  by  the  false  repi;esentations  of 
the  defendant's  agent  been  induced  to  convey 
all  the  pine,  cypress,  poplar,  oak,  and  ash  on 
the  entire  tract,  except  that  part  lying  south 
of  Cooper  swamp,  and  all  the  pine,  cypress, 
and  poplar  south  of  Cooper  swamp,  without 
limiting  this  amount  by  the  restriction -"as 
far  as  the  muck  and  mire  runs,*'  the  timber  so 
conveyed  amounting  in  value  to  $350,  being 
$290,  the  amount  of  damage  found  by  the  ver- 
dict, plus  $60,  amount  paid  under  the  contract 
On  tlie  moral  aspects  of  the  question  there 
is  here,  in  our  opinion,  ample  evidence  fo  es- 
tablish willful  misrepresentation  on  the  part 
of  defendant's  agent  and  to  justify  the  ver- 
dict as  rendered.  If  it  be  suggested  that 
there  Is  no  evidence  that  the  agent  Jordan 
was  aware  of  the  contents  of  the  option,  the 
answer  Is  that  he  positively  asserted  that  he 
knew  the  contents  and  that  the  deed  was  in 
exact  compliance  with  the  same,  and  it  is 
well  established  that  one  who  intentionally 
and  positively  asserts  a  fact  to  be  true  of  his 
own  knowledge,  when  he  does  not  know 
whether  it  be  true  or  false^  Is  as  culpable,  in 
case  another  is  thereby  misled  or  Injured,  as 
one  who  makes  an  assertion  which  he  knows 
to  be  untrue. 

It  is  further  urged  in  objection  to  this  re- 
covery that  no  timber  has  yet  been  cut  and 
may  never  be,  but  the  law  must  deal  with 
facts;  and  not  with  possibilities,  which  rest 
only  in  suggestion,  and  unfortunately  for  the 
defendant  he  has  so  dealt  with  this  contract 
that  his  mental  attitude  toward  it  has  ceas- 
ed to  be  of  importance.  He  has  conveyed  the 
timber  bought  by  him  to  the  Dennis-Simmons 
Lumber  Company  by  deed  containing  a  de- 
scription exactly  similar  to  his  own.  This 
last  company  is  not  a  party  to  this  record, 
and  we  are  not  informed  of  Its  purpose. 
Certain  it  is,  however,  that  it  our  interpre- 
tation of  this  deed  be  correct  it  has  a  right 
to  enter  upon  the  plaintifTs  land  and  cut 
and  appropriate  all  the  timber  of  the  kind 
and  dimensions  specified  on  the  entire  Jud- 
son  Harmon  tract,  to  the  value  of  $350,  when 
the  plaintiff  had  only  agreed  to  sell  $60  worth 
of  timber  on  seven  acres  of  the  property. 
This  being  true,  and  the  result  indicated  hav- 
ing been  brought  about  by  the  fraudulent 
misrepresentations  on  the  part  of  defendant's 


agent  the  plaintiff's  right  to  recover  on  the 
main  issue  comes  clearly  within  the  principle 
so  well  stated  in  Griffin  v.  Lumber  Co.,  140 
N.  O.  514,  53  S.  Ew  307,  6  L.  R.  A.  (N.  S.) 
463 :  ''Where  the  parties  made  a  contract  for 
the  sale  of  certain  timber,  reserving  a  well- 
defined  class  of  trees,  and  defendant  under- 
took to  reduce  the  contract  to  writing,  in  ac- 
cordance with  its  terms,  but  knowingly  in- 
cluded the  reserved  timber  and  falsely  repre- 
sented to  plaintiff  that  said  timber  was  re- 
served in  the  deed,  and,  by  means  of  this 
false  representation,  procured  the  execution 
of  the  deed,  the  plaintiff  has  a  cause  of  ac- 
tion for  deceit  and  this  is  not  dependent  up^ 
on  the  removal  of  the  timber." 

Defendant  assigns  for  error,  further,  that 
on  the  issue  as  to  the  statute  of  limitations  the 
judge  below  declined  to  charge,  as  requested, 
that  the  registration  of  defendant's  deed 
was  in  itself  such  a  notice  of  the  alleged 
fraud  as  would  put  the  statute  in  motion  for 
the  defendant's  protection,  and  in  bar  of 
plahitifTs  claim;  but  the  point  has  been  de- 
cided against  the  defendant  The  statute  ap- 
plicable (Revisal  1905,  §  395,  subsec  9)  pro- 
vides that  actions  of  the  present  kind  are 
barred  in  three  years  after  the  discovery 
by  the  aggrieved  party  of  the  facts  constitut- 
ing the  fraud,  and,  construing  this  subsec^ 
tion,  the  court  has  decided  that  the  statute 
commences  to  run  when  the  aggrieved  party 
first  discovered  the  facts  or  could  have  dis- 
covered them  by  the  exercise  of  proper  effort 
and  reasonable  care,  and  that  the  registra- 
tion of  the  deed  or  knowledge  of  Its  existence 
by  which  the  fraud  was  accomplished  was 
not  of  itself  sufficient  notice  of  such  facts. 
Peacock  v.  Barnes,  142  N.  O.  215,  55  S.  E. 
99;  Stubbs  v.  Mots,  113  N.  O.  458,  18  S.  & 
387. 

There  is  no  error,  and  the  Judgment  of  the 
lower  court  is  affirmed. 

Affirmed. 

CONNOR,  J.  (dissenting).  I  am  unable  to 
concur  in  the  conclusion  reached  by  the 
court  in  this  case.  If  nothing  more  was  in- 
volved than  a  small  sum  of  money,  I  would 
be  content  to  note  my  dissent  and  say  no 
more;  but  as  I  interpret  the  record,  a  gross, 
moral  fraud  is  by  the  verdict  of  the  jury 
fixed  upon  the  defendant  a  corporation,  it 
is  true,  but  corporations  commit  frauds  only 
by  their  agents  and  servants.  It  is  Impos- 
sible to  disassociate  th^n.  I,  of  course,  ac» 
cept  as  true  the  allegation  In  the  complaint 
and  every  statement  made  by  plaintiff  and 
his  witness  in  regard  to  the  terms  of  the  op- 
tion, and  the  contract  upon  which  it  is  found- 
ed. I  also  accept,  as  true,  his  testimony  in 
regard  to  the  declarations  and  conduct  of  de- 
fendant's agent  when  he  presented  the  deed 
for  plaintiff's  signature.  I  am,  however,  of 
the  opinion  that,  instead  of  speaking  a  will- 
ful, deliberate  falsehood  in  regard  to  the 
timber  conveyed  in  the  deed,  he  spoke  the 
exact  truth;    that  the  deed,  properly    con- 
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Btmed  in  the  light  of  the  option,  conveys 
no  other  and  no  more  timber  than  is  includ- 
ed in  the  option.  I  freely  concede  that  If 
I  am  in  error  in  this,  and  if  the  agent,  who  it 
seems  did  not  take  the  option,  or  draw  the 
deed,  knew  that  it  included  more,  and  other, 
timber  than  the  option  called  for,  he  was 
guilty  of  a  gross  fraud  upon  the  plaintiff. 
It  is  so  easy  to  charge  men  with  fraud,  and 
unfortunately  we  are  so  prone  to  take  the 
accusation  for  the  proof,  that  courts  should 
be  cautious  to  see  that  conduct,  capable  of 
more  than  one  construction,  should  not  be 
hastily,  or,  upon  insufficient  evidence,  brand- 
ed as  fraudulent  when  it  may  be  consistent 
with  an  honest  mistake.  The  complaint  sets 
out  the  terms  of  the  option,  and  in  that  re- 
spect it  is  fully  sustained  by  the  testimony. 
The  option  was  for  "the  pine,  cypress  and 
poplar  timber  in  the  swamp  and  ravines 
up  as  far  as  muck  and  mire  comes,  consist- 
ing of  about  seven  acres,  on  the  land  known 
as  the  Harmon-Modlin  land,  on  the  eastern 
side  of  the  Washington  and  JamesviUe  road 
and  the  south  side  of  Cooper  swamp.'*  The 
charge  is  that  defendant  ''willfully  and  wick- 
edly contrived  to  defraud  plaintiff,"  and 
"fraudulently  and  purposely**  inserted  in 
the  deed  other  timber,  to  wit,  *'oak  and  ash,** 
on  the  swamp  and  ravine,  and  "pine,  oak, 
ash,  cypress,  and  poplar'*  on  the  highland, 
etc 

Plaintiff  introduces  Mr.  Hardison,  who 
eays:  "I  took  an  option  on  the  swamp  and 
ravine  timl)er.  •  •  •  The  plaintiff  had 
other  timber  than  swamp  and  ravine.  I 
did  not  buy  the  timber  on  the  highland." 
Plaintiff  testifies:  *'I  gave  him  [Mr.  Hardi- 
son] an  option  on  the  swamp  timber  as  far 
up  as  the  muck  and  mire  goes.  I  did  not 
«ell  tiim  any  higliland  timber.  He  was  to 
-cut  timber  down  to  12  inches  in  diameter 
at  the  stomp  on  the  swamp  and  ravine.*'  The 
deed  contains  the  following  description:  "All 
the  pine,  oak,  ash,  cypress  and  poplar  tim- 
ber of  and  above  the  size  of  twelve  inches 
in  diameter  on  the  stump  when  cut  in  and 
upon  the  following  described  tracts  of  land, 
eituated  in  JamesviUe  township  in  the  afore- 
said county  of  Martin,  adjoining  the  lands 
of  S.  L.  Wallace,  H.  M.  Modlin  and  others, 
and  known  as  the  Harmon-Modlin  tract,  con- 
taining forty-two  acres  more  or  less,  all  the 
pine,  poplar,  cypress  timber  on  said  land  on 
the  southern  side  of  Cooper  swamp,  and  In 
said  swamp  and  ravines.  Being  the  land 
conveyed  to  said  Modlin  as  per  record  of  . 
Martin  county  by  deed  dated  the  18th  Febru- 
ary, 1898."  It  bears  date  November  18,  1899, 
and  is  recorded  December  19,  1899.  ^No  tim- 
ber has  been  cut,  and  defendant  has  never 
claimed,  but  expressly  disclaims,  any  other 
timber  than  that  included  in  the  option.  Its 
<K>ntention  is  thus  stated  in  the  record:  ''The 
<iefendant  contends,  that  the  deed  to  it  did 
not  convey  any  timber  except  that  in  the 
swamp  and  ravines."  Thus  the  issue  is 
sharply   presented.     Plaintiff   charges   that 


defendant  fraudulently  included  all  of  his 
timber  in  the  deed,  whereas,  defendant  dis- 
claims ever  taking,  owning,  or  acquiring  the 
timber  on  the  highland.  The  controversy, 
so  far  as  the  quantity  of  timber  is  concerned, 
depends  upon  the  construction  of  the  deed. 
It  will  be  noted,  that  although  the  plaintiff 
alleges  that  defendant  fraudulently  inserted 
in  the  deed  "oak  and  ash"  in  "the  swamp 
and  ravine,*'  the  deed  conveys  only  "pine, 
poplar  and  cypress,*'  the  exact  language  of 
the  option.  The  controversy  is  therefore 
narrowed  to  the  question  whether,  reading 
the  deed  in  the  light  of  the  option,  any  other 
timber  is  conveyed  than  that  on  the  "south- 
em  side  of  Cooper  swamp  and  in  said  swamp 
and  ravines."  His  honor  construed  the  deed 
to  convey  all  of  the  timber  on  the  Harmon- 
Modlin  land;  thus  giving  no  effect  to  the 
last  restrictive  words  in  the  description. 
I  take  it  as  settied  that  courts  in  such  cases 
will,  for  the  purpose  of  ascertaining  the  in- 
tention of  the  parties,  "endeavor  to  place 
themselves  in  the  position  of  the  parties 
at  the  time  of  the  conveyance.'*  Cox  v. 
McGowan,  116  N.  C.  131,  21  S.  B.  108.  We 
should  read  this  deed  as  If  the  description 
referred  to  the  option.  The  question  which 
the  court  is  to  ask  in  such  cases  is  thus 
clearly  stated  by  Judge  Walker  in  Gudger  v. 
White,  141  N.  C.  507,  64  S.  B.  386:  "After 
all,  the  simple  question  is:  What  does  the 
whole  description  show  was  actually  intended 
to  be  conveyed?  When  reading  the  deed 
and  looking  at  the  facts  and  circumstances, 
as  they  appear,  what  Impression  is  left  on 
the  mind  as  to  the  purpose  of  the  parties?" 
"When  a  general  description  is  joined  with  a 
particular  one,  it  is  a  rule  of  construction 
that  the  latter  prevails  over  the  former.  A 
general  description  may  be  limited,  restrain- 
ed, or  controlled  by  a  particular  description; 
but,  as  a  rule,  a  particular  description  is 
not  limited,  restrtiined,  or  controlled  by  a 
general  description.  The  real  intent  of  the 
parties  should,  when  possible,  be  gather- 
ed from  the  whole  description."  Jones  on 
Conv.  §  410.  It  is  sometimes  said  that  the 
first  description  will  control  a  later  one. 
This  rule  is^  however,  applied  only  when 
the  question  as  to  which  conveys  the  inten- 
tion is  so  exactly  balanced  that  it  is  neces- 
sary to  Invoke  it  **to  tip  the  noddling  beam.*' 
"But  whether  a  specific  description  comes  be- 
fore or  after  a  general  description,  it  must 
prevail,  upon  xmderlying  principle  that  the 
law  will  always  demand  the  production  of 
the  highest  evidence,  and,  as  between  two  de- 
scriptions, will  prefer  that  which  Is  most 
certain.*'  Cox  v.  McGowan,  supra.  In  Car- 
ter V.  White,  101  N.  C.  30,  7  S.  E.  473,  the 
grant  described  the  land  as:  "A  tract  con- 
taining sixty-seven  and  a  half  acres  lying  and 
being  in  the  county  of  Currituck,  known  by 
the  name  of  Walker's  Island,  beginning," 
etc.  These  words  were  followed  by  a  spe- 
cific description  which  did  not  include  the 
whole  of  Wafer's  Island.     Smith,   a   J., 
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Bald:  "While  the  words  recited,  unconnect- 
ed with  others,  will  embrace  a  water-bound 
tract  as  an  island,  yet,  upon  every  well- 
settled  rule  of  interpretation,  subsequent  re- 
strlctlre  words,  giving  and  defining  Its  bound- 
aries, must  have  the  effect  of  qualifying  the 
preceding  general  designation.  The  island 
determines,  as  does  the  mention  of  the  coun- 
ty, the  locality  of  the  land  granted;  the  par^ 
tlcular  description,  what  portion  is  intended, 
and  thus  the  general  and  true  intent  is  reach- 
ed and  an  apparent  repugnancy  avoided,  and 
the  deed  rendered  self -consistent"  The  learn- 
ed chief  Justice  says  that  the  proposition  is 
so  manifest  that  he  refrains  from  citing  au- 
thority for  its  support  In  Peebles  v.  Graham, 
128  N.  C.  218,  39  S.  E.  24,  the  testator,  under 
whom  both  parties  claimed,  gave  plaintiff 
"all  the  lands  included  under  the  name  of 
the  Arnold,  the  Geer  and  the  Jones  lands 
—all  east  of  the  Raleigh  and  Roxboro  road." 
Furches,  C.  J.,  said;  "If  the  description  had 
closed  with  all  the  lands  included,  •  •  • 
and  the  dispute  had  been  whether  the  64^,^ 
acres  were  a  part  of  the  Arnold  land,  it  would 
have  been  proper  for  the  court  to  submit  that 
question  to  the  Jury.  But  the  description 
did  not  stop  here.  It  added,  'all  east  of  the 
Raleigh  and  Roxboro  road.'  This  qualifica- 
tion must  mean  something.  It  would  not 
have  been  added  If  it  did  not  The  descrip^ 
tion,  without  this  qualifying  clause,  would 
undoubtedly  have  given  the  plaintiff  all  the 
Arnold  tract  •  •  •  As  [to]  this  language, 
according  to  all  rules  of  interpretation,  the 
only  meaning  It  can  have  is  to  restrict  the 
gift  to  the  east  side  of  the  road."  Proctor 
V.  Pool,  15  N.  C.  371.  In  these  cases  the 
court  had  no  facts  and  circumstances  aliunde 
the  deed  to  aid  it,  whereas,  we  have  the  oi>- 
tion  pursuant  to  which  the  deed  was  drawn. 
The  option  includes  "pine,  cypress,  and  pop- 
lar timber."  The  specific , description  in  the 
deed  is  confined  to  "pine,  "cypress,  and  pop- 
lar  timber."  The  option  calls  for  the  tim- 
ber **in  the  swamp  and  ravines" — the  ex- 
act words  of  the  deed.  The  option  confines 
the  timber  sold  to  the  "Harmon-Modlin  land 
on  the  eastern  side  of  the  Washington  and 
Jamesville  road,  on  the  south  side  of  Cooper 
swamp."  The  deed  confines  the  grant  to  the 
timber  on  the  "south  side  of  Cooper  swamp." 
No  point  is  made  of  the  omission  to  insert 
the  road.  But  it  is  said  that  the  words  "^p 
as  far  as  the  muck  and  mire  comes"  are  omit- 
ted. No  reference  Is  made  in  the  complaint 
of  this  omission.  The  only  complaint  made 
of  the  description  as  to  the  land  on  the 
"south  side  of  Cooper  swamp  in  the  swamp 
and  ravines"  is  that  the  deed  includes  "oak 
and  ash,"  whereas,  the  option  includes  only 
"pine,  cypress  and  poplar,"  and,  when  the 
deed  is  read,  it  appears  that  "oak  and  ash" 
are  not  in  it  I  fall,  after  careful  inspection, 
to  find  any  evidence  suggesting  that  plaintiff 
was  claiming  any  damage  for  fraud  as  to 
the  swamp  and  ravine  timber.  His  action 
is  for  the  value  of  the  timber  on  the  high- 


land. It  is  conceded  that  W  timber  has  been 
cut  There  is  no  suggestion  that  defendant 
or  its  grantee,  has  ever  claimed  to  own  the 
highland  timber.  On  the  contrary,  defendant 
expressly  disclaims  such  ownership.  I  think 
that  his  honor  was  in  error  when  he  held,  as 
a  matter  of  law,  that  the  deed  conveyed  all 
of  the  timber  on  the  Modlln  land.  There  is 
not  the  sHghest  evidence  that  Jordan,  or  any 
one  else,  ever  made  any  such  claim.  While 
it  is  conceded  that  defendant  did  not  request 
his  honor  to  submit  the  question  of  the  In- 
teution  of  the  parties  to  the  jury,  it  did  ex- 
cept to  his  Instruction  that,  as  a  matter  of 
law,  the  language  of  the  deed  included  all  of 
the  timber.  If  the  question  was  for  the  Ju- 
ry, I  think  the  exception  extends  to  all  errors 
in  the  charge  in  tiiat  respect  If  the  descrip- 
tion was  ambiguous  and  obscure,  it  would 
seem  clear  ttiat  the  question  as  to  what  was 
included  in  the  deed,  in  the  light  of  the  '*f  acts 
and  circumstances,"  should  have  been  sub- 
mitted to  the  Jury.  Ward  v.  Gay,  137  N.  C 
897,  48  S.  E.  884.  It  is  said  that  defradant 
conveyed  the  timber  to  the  Dennis-Simmons 
Lumber  Company  by  deed  containing  tbe 
same  description  as  is  found  In  the  deed  from 
plaintiff.  There  is  no  su^estion  that  the 
lumber  company  has  ever  claimed  that  tlie 
highland  timber  passed,  although  eight  years 
have  elapsed  since  plaintiff's  deed  was  made. 
I  confess  to  some  difficulty  in  comprehending 
how  a  person,  either  natural  or  corporate, 
can  be  fixed  with  actual,  intentional  fraud 
in  respect  to  property  which  it  does  not  daim 
to  own,  has  never  asserted  any  right  to,  and 
when,  after  eight  years  from  the  date  of  the 
alleged  fraud,  it  is  first  notified  that  any  such 
construction  is  put  upon  the  deed,  promptly 
disclaims  title  to  the  property.  The  defend- 
ant is  made  to  buy  property  at  plaintilTs 
price,  which  it  does  not  want  has  never  pur- 
chased or  claimed  to  own,  and,  for  the  piir> 
pose  of  compelling  the  purchase,  is  fixed  with 
a  gross,  wicked  fraud  It  is  made  to  pay 
interest  for  eight  years.  The  deed  was  re- 
corded immediately. 

It  will  be  further  observed  that  although 
the  defendant's  grantee,  by  the  judgment 
is  compelled  to  take  the  timber,  it  is  given 
only  two  years  within  which  to  remove  it 
If  it  be  not  removed  within  that  time^  the 
plaintiff  receives  $290^  with  interest  f6r  eight 
years,  and  retains  his  timber.  Bunch  ▼. 
Lumber  Co.,  134  N.  O.  118,  46  S.  B.  24,  and 
other  cases  In  which  we  have  hdd  that  at 
the  expiration  of,  the  time  fixed  for  remoTal^ 
the  estate  of  the  purchaser  revests  in  the 
vendor.  Assuming  that  ten  years  was  Insert- 
ed, instead  of  five,  for  removal,  the  diflTer- 
ence  in  the  price  is  fixed  by  the  testimony. 
This  amount,  easy  of  calculation,  plaintiff 
would  recover.  It  may  not  be  improper  to 
say  that  upon  the  argument,  the  attorney 
who  wrote  the  deed,  a  man  utterly  incapable 
of  committing  a  fraud,  had  the  original  deed 
showing  that  a  portion  of  the  description  was 
printed,  thus  explaining  how  the  ambiguity 
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occurred.    The  written  words  constltote  the 
specific  description. 

I  think  that.  In  any  aspect  of  the  case, 
there  should  be  a  new  trial,  to  the  end  that 
the  rights  of  all  parties  may  be  adjudged 
and  protected. 

(145  N.  C.  a4) 

ALLEN  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme^  Court  of  North  Carolina.     OcL  10, 
1907.) 

1.  Mastkb  and  Servant— AorioN  by  Ssbv- 

ANT  FOB  INJITBT— SUPPIOIBNCT  OF  EVIDBNOS 

»"Last  Cleab  Chancb." 

In  an  action  by  a  servant^  a  brakeman,  for 
perBonal  injuries,  evidence  considered,  and  held 
not  to  warrant  the  submission  of  the  issue  of 
^last  clear  chanoe." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S4,  Master  and  Servant,  U  1131,  1132.] 

2.  Same  —  Method     of     Wobk  —  "Fltino 
SwrrcH"  AS  Neoliobnce  Peb  Sb. 

Making  a  flying  switch  is  not  negligence 
per  se  as  to  the  employ^  performing  it.  It  is 
the  attempt  to  make  a  running  switch  when  the 
detached  car  has  no  brakeman  on  it.  and  is 
under  no  control,  that  is  declared  to  be  negli- 
gence, because  highly  dangerous. 

[Eld.  Note.— For  cases  in  point,  see  GenL  Dig. 
vol.  34,  Master  and  Servant,  §  756.] 

8.  Same  —  Conisibutoby    Negligence    of 

Sebvant. 

In  an  action  by  a  servant,  a  brakeman, 
against  a  railroad  company  for  personal  injuries, 
evidence  as  to  contributory  negligence  consider- 
ed, and  held  sufficient  to  go  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |1  1089-1132.] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  E.  B.  Jones,  Judge. 

Action  by  William  Allen  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
AfBlrmed. 

The  court  submitted  the  following  issues: 
"(1)  Was  the  plaintiff,  William  Allen,  in- 
jured by  the  negligenceof  the  defendant^  (2) 
Did  the  plaintiff,  William  Allen,  contribute 
to  his  injury  by  his  own  negligence?  (3) 
What  amount,  if  any,  has  plaintiff  bem  dam- 
aged?' The  jury  answered  first  issue,  "Yes,'* 
and  second  issue,  "Yes."  From  the  judgment 
that  the  defendant  go  without  day,  the  plain- 
tiff appeals. 

Loftin  ft  Varser,  G.  V.  Cowper,  and  M.  EL 
Allen,  for  appellant  Rouse  ft  Land,  for  ap- 
pellee. 

BROWN,  J.  Upon  the  trial  the  plaintiff 
tendered  the  issues  submitted,  and  also  an- 
other issue,  as  follows:  "If  the  plaintiff  con- 
tributed to  his  own  injury,  could  the  defend- 
ant have  avoided  the  injury  by  due  care?" 
The  refusal  of  the  court  to  submit  this  issue 
is  strongly  pressed  by  plaintiff  as  error.  The 
contention  of  a  plaintiff  that,  although  he 
may  be  guilty  of  negligence,  yet  the  defend- 
ant had  the  last  opportunity  to  prevent  in- 
Jury,  can  be  presented  under  the  issue  of 
contributory  negligence,  as  negligence  to  bar 


recovery  must  be  shown  to  be  the  proximate 
cause.  Baker  v.  Railroad,  116  N.  C.  1021, 
24  S.  E.  415;  Ramsbottom  v.  Railroad,  138 
N.  C.  38,  50  S.  E.  448.  We  find  nothing  in 
this  case  which  warrants  the  application  of 
the  so-called  doctrine  of  the  '^ast  clear 
chance."  The  only  person  who  it  is  claimed 
could  have  intervened  and  saved  the  plaintiff 
from  injury  was  the  brakeman.  Outlaw ;  and 
we  see  nothing  in  the  evidence  to  sustain  the 
contention  that  he  could  have  done  it  It  ap- 
pears by  plaintiff's  own  testimony  that  he 
had  been  employed  on  a  freight  train  of  de- 
fendant and  was  an  experienced  brakeman; 
that  he  was  ordered  by  the  conductor  to  go 
help  Ellas  Outlaw  place  some  shanty  cars  on 
the  siding ;  that,  instead  of  going  to  the  side 
of  the  shanty  cars  where  the  ladders  were, 
he  let  the  shanties  pass,  and  jumped  on  a 
coal  car,  which  was  the  first  car  after  the 
shanties  passed.  In  respect  to  this  conten- 
tion, the  plaintiff's  evidence  is  as  follows: 
"As  soon  as  I  caught  the  coal  car,  which  was 
the  first  car  that  reached  me  after  the  shan- 
ties passed,  I  got  upon  the  platform  of  the 
coal  car  and  at  once  started  to  step  from  it 
to  a  ladder  on  the  shanty  car,  which  I  waii 
going  to  place  on  the  said  track.  Just  as  I 
was  stepping  to  this  ladder  on  the  shanty 
car,  the  switchman  cut  off  the  cars,  and  drop- 
ped me  from  the  center  of  the  track  down  to 
the  ground."  This  testimony  makes  the  acts 
of  plaintiff  and  the  switchman,  Outlaw,  prac- 
tically simultaneoua  Upon  the  plaintiff's 
statement,  then,  there  was  no  intervening 
time  between  his  step  and  the  act  of  Outlaw 
in  disconnecting  the  cars  to  have  enabled 
any  agency  to  have  been  brought  to  bear  up- 
on the  occurrence  which  could  have  averted 
the  injury.  Therefore  there  is  no  possible  de- 
duction in  the  testimony  which  would  have 
permitted  the  submission  of  this  issue. 
Again,  there  is  no  evidence  in  the  record  that 
Outlaw  saw  the  plaintiff  as  he  started  to 
climb  from  the  moving  coal  car  onto  the 
shanty,  or  that  Outlaw  had  any  reason  to  ex- 
pect the  plaintiff  to  take  that  way  of  going 
on  top  of  the  shanty,  instead  of  the  usual 
method  of  climbing  from  the  ground  by  the 
ladders.  There  was  no  'Uast  clear  chance" 
left  to  Outlaw  to  avoid  the  injury,  and  no 
evidence  that  he  neglected  any  duty  he  as  a 
fellow  servant  owed  the  plaintiff.  The  evi- 
dence, therefore,  does  not  support  the  issue 
tendered,  and,  for  the  same  reason,  we  think 
his  honor  properly  declined  to  give  plantlfiTs 
prayer  for  instruction  embodying  such  con- 
tention. Ellerbe  v.  Railroad,  118  N.  0.  1026, 
24  S.  B.  808;  Taylor  v.  Railroad,  109  N.  a 
236,  13  S.  E.  736.  The  only  exception  to  the 
evidence  and  most  of  the  prayers  for  instruc- 
tion relate  to  the  first  issue,  and,  as  tbe  jury 
answered  that  issue  in  favor  of  the  plaintiff, 
it  is  unnecessary  to  consider  them. 

2.  The  contention  of  plaintiff,  as  presented 
In  prayers  for  instruction  upon  the  second  is- 
sue, that  "kicking"  cars  is  negligence  per  se. 
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and  the  proximate  canse  of  the  plalntlfTs  In- 
jury* seems  to  be  founded  upon  a  misappre- 
hension of  the  decisions.  The  word  ''kicking^ 
seems  to  be  used  In  railroad  parlance  as 
synonymous  with  making  a  "flying  switch.** 
This  court  has  never  held  such  operations  to 
be  per  se  negligence  in  respect  of  the  em- 
ployes performing  them.  It  is  "the  attempt 
to  make  a  running  switch  when  the  detached 
car  has  no  brakeman  on  ft,  and  is  under  no 
control,  that  is  declared  to  be  negligence,  be- 
cause highly  dangerous."  Wilson  t.  Rail- 
road, 142  N.  C.  836,  55  S.  E.  257,  and  cases 
there  cited. 

3.  The  plaintiff  further  requested  the  court 
'to  charge  that  there  is  no  evidence  of  con- 
tributory negligence.  We  think  his  honor 
properly  denied  his  prayer.  There  is  ample 
evidence  In  the  record  to  go  to  the  jury  upon 
that  issua  In  fact,  his  honor  might  well 
have  instructed  the  jury  that  the  plaintiff 
upon  his  own  showing  was  guilty  of  contribu- 
tory negligence,  and  by  his  careless  conduct 
caused  his  injury.  Plaintiff  was  ordered  to 
assist  the  switchman,  Elias  Outlaw,  in  side- 
tracking the  "shanties."  Being  a  brakeman, 
he  knew  his  place  was  on  top  of  the  shanties 
and  at  the  brakes,  so  he  could  control  the 
cars  as  th^  were  "shunted"  or  "kicked"  from 
the  track  onto  the  switch.  He  jumped  from 
the  ground  to  the  moving  coal  car,  next  to 
the  shanty,  for  the  purpose  of  ascending  the 
ladder.  When  he  mounted  the  coal  car,  he 
saw  the  switchman  at  the  crapk,  and  knew 
he  was  in  the  act  of  "cutting  loose"  the  shan- 
ties, as  ordered.  The  plaintiff  never  called 
to  Outlaw,  but  took  his  chances,  and  en- 
deavored to  leap  onto  the  shanty  car  just  as 
the  switchman  "cut  it  loose."  The  plaintiff 
probably  believed  that  he  could  successfully 
make  the  leap,  or  doubtless  he  would  not 
have  attempted  It  He  made  a  mistake  as 
other  unfortunate  men  have  done  before,  and 
fell  to  the  ground  between  the  moving  cars, 
and  was  injured. 

The  majority  of  the  court  is  of  opinion  that 
there  is  no  aror. 


(146  N.  C.  24S) 

BONBY  V.  ATLANTIC  &  N.  C.  R.  CO. 

(Supreme  Court  of  North  Carolina.    Oct.   IG, 
1907.) 

1.  Master  and  Sebv ant— Master's  Liabili- 
ty FOB  Injury  to  Servant— Assumption  of 
Risk— Statutory  Provision. 

Under  Revisal  1005,  §  2646,  denying  the 
defense  of  assumption  of  risk  when  an  employ^ 
is  injured  by  any  defect  in  machinery,  a  non- 
soit  m  an  action  by  a  servant  for  injuries  re- 
sulting from  a  defective  handcar  on  which  he 
was  riding  is  properly  refused. 

2.  Same— Notice  to  Master. 

Where  a  servant  who  was  injured  while 
riding  on  a  defective  hand  car  had  repeatedly 
reported  it  to  his  superior  as  defective,  and  the 
superior  had  promised  to  furnish  another,  but 
had  failed  to  do  so,  there  was  no  assumption  of 
risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §{ 


3.  gAME  —  Actions  —  SuFFiciENCT    of    Evi- 
dence. 

In  an  action  by  a  servant  for  injuries  re- 
ceived while  riding  on  a  defective  hand  car, 
evidence  considered,  and  held  to  snstain  a  find- 
ing against  contributory  negligence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Diic. 
vol.  84,  Master  and  Servant  l§  93^949. 

4.  Same— Contributory  Neqliqencb— Proxi- 
mate Cause. 

Contributory  negligence  to  bar  a  recovery 
must  be  shown  to  be  the  proximate  cause  of 
the  Injury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Diif- 
vol.  34,  Master  and  Servant  I  795.] 

6.  Damages— Personal  Injuries^-Questions 
FOR  Jury— Amount  of  Damajoes. 

In  a  i>ersonal  injury  action,  the  amount  of 
damages  is  a  question  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Diic. 
vol.  15,  Damages,  {  533.] 

G.  New  Trial  —  Grounds  —  Ezgessivx  Dam- 
ages. 

If  the  verdict  is  for  excessive  damages,  the 

court  has  power  to  set  it  aside. 
fEJd.  Note.- For  oases  in  point  see  Cent.  DijE. 

vol.  37,  New  Trial,  §§  153-156.] 

7.  Appeal  and  Error— Review— Discbetior 
OP  Lower  Court— Excessive  Verdict. 

A  refusal  of  the  trial  court  to  set  aside  a 
verdict  as  excessive  is  not  reviewable: 

TEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3873.] 

Walker,  J.,  dissenting. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Loi^r,  Judge. 

Action  by  H.  F.  Boney  against  the  Atlantic 
ft  North  Carolina  Railroad  Company.  Judg- 
ment for  plaintiff  and  defendant  appeals. 
Affirmed. 

Rouse  ft  Land  and  L.  I.  Moore,  for  appel- 
lant G.  V.  Cowper  and  Loftin  ft  Varser,  for 
appellee. 

CLARK,  O.  J.  The  plaintiff  was  injured  in 
consequence  of  using  a  defective  hand  car, 
whose  defects  he  had  repeatedly  reported  to 
his  superior,  who  had  promised  to  furnish 
another  hand  car,  but  had  failed  to  do  so. 
The  nonsuit  was  properly  refused,  both  be- 
cause of  the  fellow  servant  law  (Revisal  1905, 
{  2646),  which  denies  the  defense  of  assump- 
tion of  risk  when  an  employ^  is  injured  "by 
any  defect  in  the  machinery,  ways  and  ap- 
pliances of  the  company"  (Coley  v.  Railroad, 
128  N.  C.  534,  39  S.  B.  43,  57  L.  R.  A.  817), 
and,  even  independently  of  that  statute,  be- 
cause the  plaintiff  had  reported  the  defective 
hand  car  to  his  superior,  and  liad  been  prom- 
ised another  one  (Labatt,  Master  ft  Servant, 
p.  86  [b],  and  section  423,  p.  1193). 

The  defendant  relied  on  the  defense  of  con- 
tributory negligence,  but  that  Issue  was  found 
in  favor  of  the  plaintiff.  The  acts  complain- 
ed of  were  that  the  plaintiff,  in  charge  of  the 
hand  car,  was  standing  up,  helping  his  men 
work  the  lever  up  and  down  running  the 
car,  and,  looking  back,  saw  the  train  sLx 
miles  off,  and  about  this  time  the  hand  car 
flew  the  track,  solely  from  the  defect,  previ- 
ously reported,  in  its  running  gear.  The  rules 
of  the  company  required  the  hand  car  to  be 
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taken  off  20  minutes  before  the  tralQ  passed. 
It  Is  not  clear  whether  the  accident  occurred 
20  minutes  before  the  train  passed  or  not, 
but  there  was  no  causal  connection  between 
the  passage  of  the  train  and  the  injury,  and 
the  jury  so  found.  It  may  be  that  the  court 
might  well  have  instructed  the  jury  that, 
if  they  believed  the  evidence,  to  find  the  issue 
of  contributory  negligence  in  the  negative. 
Certainly  the  defendant  has  no  cause  of  com- 
plaint, for  the  court  gave  the  instructions 
asked  by  the  defendant  with  the  proper  modi- 
fication that,  if  the  conduct  of  the  plaintiff 
should  be  found  as  stated  in  the  defendant's 
prayers  and  was  the  proximate  cause  of  the 
injury  to  answer  the  issue  of  contributory 
negligence,  "Yes,"  otherwise,  "No."  Negli- 
gence to  bar  a  recovery  must  be  shown  to  be 
the  proximate  cause  of  the  injury.  Baker  v. 
Railroad,  118  N.  C.  102,  24  S.  B.  415;  Reems- 
bottom  V.  Railroad,  138  N.  0.  38,  50  S.  E. 
448,' cited  and  affirmed  Allen  v.  Railroad  (at 
this  term)  58  S.  E.  1081.  The  charge  as 
to  quantuni  of  damages  follows  that  ap- 
proved in  Wallace  y.  Railroad,  104  N.  0. 
452,  10  S.  E.  552,  and  recently  in  Ruffln  v. 
Railroad,  142  N.  0.  129,  55  S.  E.  86. 

The  amount  of  damages  was  a  matter  of 
fact,  of  which  the  jury  were  the  judges.  If 
their  finding  was  excessive,  his  honor,  who 
lieard  the  evidence,  had  the  corrective  power 
to  set  it  aside.  His  refusal  to  do  so  is  not 
reviewable  by  us.  This  is  well  settled  by 
numerous  decisions  of  this  court  Norton  v. 
Railroad,  122  N.  0.  937,  29  S.  E.  886,  and 
cases  there  cited.  There  are  states  under 
the  wording  of  whose  Constitutions  the  appel- 
late court  can  review  the  question  of  exces- 
sive damages,  and  it  may  not  be  improper 
to  say  that  in  those  courts  verdicts  for  dam- 
ages for  wrongful  death  and  for  personal  in- 
juries sustained  by  employes  and  others  by 
reason  of  negligence  in  operating  railroads, 
much  greater  in  amount  than  those  ordinari- 
ly returned  by  juries  in  cases  coming  up  to 
this  court,  have  been  sustained  as  not  exces- 
sive 

No  error. 

WALKER,  J.  (dissenting).  I  wish  that  I 
oould  fully  concur  with  my  associates  in  the 
decision  of  this  case,  because  I  regard  the 
neglect  of  the  defendant  to  repair  the  hand 
car,  if  the  evidence  is  to  be  believed,  as  not 
only  gross,  but  cruel.  It  is  one  of  the  first 
duties  of  the  master  to  care  for  the  safety  of 
bis  employes,  and  in  the  discharge  of  that 
duty  to  use  reasonable  care  in  furnishing 
him  with  such  tools  and  implements  to  per- 
form his  work  as  will  not  unnecessarily  expose 
him  to  danger.  Marks  v.  Cotton  Mills,  135  N. 
C.  287,  47  S.  E.  432;  Witsell  v.  Railroad,  120 
N.  O.  557,  27  a  E.  125;  Hicks  v.  Mfg.  Co.,  138 
N.  C.  319,  50  S.  B.  703.  That  duty  was  not 
performed  in  this  case,  as  the  jury  evidently 
found ;  and  if  this  were  all,  I  would  not  hesi- 
tate to  give  my  assent  to  the  conclusion  of 


tlie  court  But  it  is  not  by  any  manner  of 
means.  It  appears  here  that  the  servant 
knowingly  and  deliberately  violated  the  de- 
fendant's orders  to  remove  the  hand  car  from 
the  track  at  least  20  minutes  before  the  pas- 
sage of  a  train — ^freight  or  passenger.  The 
plaintiff  actually  saw  a  train  approaching, 
and  knew  that  it  was  on  its  schedule  time. 
If  he  had  complied  with  the  rule  and  the  in- 
struction of  his  employer,  the  accident  would, 
not  have  occurred  and  the  master's  default, 
while  gross  and  inexcusable,  was  not  the 
proximate  cause  of  his  Injury,  as  it  must  be 
to  entitle  him  to  a  verdict,  but  his  own  neg- 
lect in  disobeying  ordera  Besides,  it  is  per- 
fectly apparent,  from  the  nature  of  the  acci- 
dent and  the  manner  in  which  it  occurred, 
that  it  was  not  the  result  of  the  particular 
defect  in  the  hand  car  complained  of,  but 
was  produced  by  the  effort  of  the  plaintiff  to 
reach  a  point  beyond  that  where  he  should 
have  removed  the  hand  car  from  the  track. 
If  he  had  complied  with  explicit  orders,  he 
would  not  have  been  hurt  This  court  has 
held  repeatedly  that,  where  an  injury  is 
caused  by  a  departure  from  the  employer's 
instructions  to  his  servant,  the  latter  is  not 
entitled  to  recover  because  he  is  considered 
as  the  author  of  his  own  injury — ''Volenti  non 
fit  injuria" — and  it  is  not  within  the  terms 
of  the  contract  of  employment  that  the  mas- 
ter should  protect  him  from  such  an  injury. 
Whitson  V.  Wrenn,  134  N.  0.  86,  46  S.  E.  17; 
Stewart  v.  Carpet  Co.,  138  N.  C.  60,  50  S.  E. 
56Z  And,  as  being  more  directly  in  point. 
Hicks  V.  Mfg.  Co..  138  N.  C.  319.  50  S.  E. 
703,  where  the  principle  is  clearly  and  defi- 
nitely stated  by  Justice  Hoke  for  this  court 
We  have  also  laid  down  the  same  doctrine 
at  this  term  in  Patterson  v.  Lumber  Co.  (N. 
C.)  58  S.  E.  437.  While  the  plaintiff  has  my 
sympathy  in  his  misfortune,  decisions  of  this 
court  cannot  be  based  upon  sympathy,  but 
must  be  founded  upon  the  law,  as  we  said  in 
Crenshaw  v.  Street  Railway,  144  N.  C.  314,  56 
S.  E.  945. 

There  was  just  as  mudi  causal  connection 
between  the  plaintiff's  negligent  act  and  the 
injury  In  this  case  as  there  was  in  any  of 
those  cases  we  have  cited,  wherein  the  serv- 
ant was  denied  the  right  of  recovery,  and 
there  are  many  more  decisions  which  might 
be  cited  to  the  same  effect 


a45  N.  C.  188) 
WEBB  et  al.  v.  BORDEN  et  aL 

(Supreme  Court  of  North  Carolina.    Oct  10, 
1907.) 

1.  Pleading  —  Issues  —  Aixegations  —  Ev- 
idence—Paeol  Evidence  —  Contbadiction 
OF  Deed. 

Where  plaintiff  claimed  under  a  deed  for 
which,  after  its  destruction,  a  later  deed  was 
substituted,  and  plaintiff  alleged  that  the  second 
deed  conveyed  the  land  in  the  same  way  and 
manner  as  the  first  and  did  not  allege  any  mis- 
take in  the  second  deed,  nor  seek  to  have  it  coi^ 
rected,  parol  evidence  was  inadmissible  to  show 
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that  such  deed  did  not  convey  the  same  estate 
as  the  first  deed. 

[£2d.  Note.— For  cases  in  point,  see  Gent.  Dig. 
voU  39,  Pleading,  H  1237,  ^0.] 

2.  Reformation  of  Instbttmbivtb— Jubisdio- 

TioN— Pleading. 

While  plaintiff,  in  an  action  to  recover  land, 
may  reform  a  deed  in  bis  chain  of  title,  he  most, 
in  order  to  obtain  such  relief,  make  the  essen- 
tial averments  in  his  complaint  so  that  an  issue 
may  be  framed  to  present  the  controversy,  if 
any. 

[EJd.  Nate.—Por  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  {§  141- 
146.] 

8:  Trubt&—Natubb8— Collection   of   Rents 

AND  Profits. 

•  Where  land  waa  conveyed  to  certain  gran- 
tees to  pay  over  annually  and  deliver  to  W.  the 
rents  and  profits  thereof  during  W.'s  natural 
life,  and  to  i>ermit  him  to  occupy  the  premises 
as  a  home  for  himself  and  family  for  that  pe- 
riod, the  trost  was  an  active;  and  not  a  passive, 
one. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  47,  Trusts,  |§  178,  179.] 

4.  Limitation  of  Aotions— Ouster  of  Ces- 
tui Que  Trust. 

Where  land  was  conveyed  in  trust  to  col- 
lect the  rents  and  profits  and  pay  the  same  to 
W.  and  permit  him  to  occupy  the  premises  as 
a  home  for  life,  the  ouster  of  W.  was  the  ouster 
of  his  trustees,  and  started  limitations  against 
both  which  barred  their  right  to  recover  after 
seven  years. 
8.  Same— Joint  Tenanot— Estate  of  Tbus- 

Under  Revisal  1905,  {  1580,  providing  that 
trustees  shall  hold  as  joint  tenants  in  all  re- 
spects as  joint  tenants  held  before  1874,  where 
limitations  had  barred  the  entry  of  one  trustee, 
the  entry  of  his  co-trustees  was  also  barred. 

[Ed.  Note.— For  cases  in  point,  see  Cent*  Dig. 
vol.  33,  Limitation  of  Actions,  §  659.] 

6.  Judicial   Sales  —  Fraud  —  Vacation  — 

Laches. 

Where  a  commissioner's  deed  to  land  was 
not  at  most  voidable  for  fraud  practiced  either 
by  the  commissioner  alone  or  in  conspiracy  with 
others,  and  no  action  was  taken  by  the  parties 
in  Interest  to  vacate  the  deed  until '28  years 
elapsed,  and  until  after  the  clerk  of  the  court 
in  which  the  proceedings  were  had  for  the  sale 
of  the  property  had  died,  he  being  charged  with 
participating  in  the  fraud,  complainant  was 
barred  by  laches  from  impeaching  the  deed. 

Walker,  J.,  dissenting. 

Appeal  from  Superior  Court,  Lenoir  Comi- 
ty; Webb,  Judge. 

Action  by  George  B.  Webb  and  others 
against  P.  R.  Borden  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Civil  action  for  the  recovery  of  a  lot  in  the 
city  of  Kinston. 

The  facts  material  to  an  understanding  of 
the  appeal,  as  shown  by  admissions  in  the 
pleadings  and  the  uncontradicted  evidence, 
are:  The  title  to  the  land  in  controversy 
was  prior  to  March  1, 1869,  in  James  B.  Webb, 
father  of  plaintiff,  Geo.  B.  Webb,  and  those 
under  whom  the  feme  plaintiff,  Emma  P. 
Webb,  claim.  On  the  1st  day  of  March,  1869, 
the  land  was  sold  by  the  sheriff  of  Lenoir 
county  under  executions  issued  upon  Judg- 
ments against  said  James  B.  Webb,  and  con- 
veyed to  Mary  M.  Webb,  bis  daughter,  who 


intermarried  with  Robert  S.  Hay.  Plaintiffs 
allege  that:  Subsequently,  in  the  year  1869. 
the  said  Mary  H.  Webb  conveyed  said  lot  of 
land  by  deed  In  fee  simple,  as  tenant  in  com- 
mon, to  Benj.  T.  Webb,  Geo.  B.  Webb,  N.  H. 
Webb,  now  the  wife  of  H.  G.  West,  J.  W. 
Webb,  Carrie  J.  Webb,  now  the  wife  of  D.  R. 
Midyette,  Emma  Webb,  now  the  wife  of  T. 
W.  Noland,  and  Martha  J.  Webb,  subsequent- 
ly the  wife  of  one  Lewis  Meyer,  and  who  has 
since  died,  leaving  as  her  only  heirs  at  law 
Lilly  and  Daisy  Meyer  surviving  her.  That 
In  said  deed  mentioned  in  the  fourth  para- 
graph of  this  complaint  the  said  James  B. 
Webb  was  given  and  granted  an  estate  in 
said  lot  of  land  for  his  bwn  life,  the  grantees 
named  in  said  fourth  paragraph  to  have  and 
to  take  their  interest  in  the  same  after  the 
death  of  the  said  James  B.  Webb.  That  the 
said  deed  was  recorded  in  the  register's  office 
of  Lenoir  county  and  said  state,  In  Book  No. 
42,  p.  295,  the  records  of  which  have  been 
destroyed  by  the  fire  of  1878  or  1880,  except 
the  index  thereto,  and  the  said  deed  itself  Is 
lost  or  destroyed,  and  cannot  be  found  after 
a  thorough  search  therefor.  That  the  said 
Mary  M.  Webb,  who  on  the  28th  day  of  June, 
1881,  was  Mary  M.  Hay,  wife  of  Robert  S. 
Hay,  did,  together  with  her  said  husband, 
execute  on  said  28th  day  of  June,  1881,  an- 
other deed  in  place  of  said  lost  or  destroyed 
deed,  conveying  said  lot  of  land  in  the  same 
way  and  maimer  as  did  the  said  lost  or  de- 
stroyed deed,  except  as  to  Martha  J.  Webb, 
who  intermarried  with  one  Lewis  Meyer,  and, 
she  having  died  prior  to  said  28th  day  of 
June,  1881,  her  share  in  said  lot  of  land  ts 
in  the  substituted  deed  conveyed  to  her  only 
heirs  at  law,  Lilly  and  Daisy  Meyer,  see  said 
deed  recorded  In  said  county  and  state,  in 
the  register's  office  in  Book  No.  6,  pp.  558,  559, 
560,  as  part  of  this  complaint  The  deed  of 
June  1,  1881,  referred  to,  was  put  In  evi- 
dence, and  contained  the  following  language: 
"That  whereas  on  or  about  the  first  day  of 
March,  A.  D.  1869,  the  said  Mary  M.  Hay, 
then  Mary  M.  Webb,  for  and  in  considera- 
tion of  natural  love  and  affection,  did  sell 
and  convey  to  the  said  Ben].  T.  Webb,  George 
B.  Webb,  N.  M.  Webb  (now  N.  M.  West),  J. 
W.  Webb,  Carrie  J.  Webb,  Emma  Webb,  and 
Martha  J.  Webb  (mother  of  the  said  Lilly 
and  Daisy  Meyer),  and  their  heirs,  certain 
tracts  or  lots  of  land  in  the  county  of  Lenoir 
in  and  near  the  corporate  limits  of  the  town 
of  Kinston,  •  •  •  adjohiing  the  lots  of 
John  Ennis  and  John  D.  Long.  And  whereas 
the  said  lots  of  land  was  by  the  said  Mary  M. 
Hay,  then  Mary  M.  Webb,  conveyed  and  as- 
signed to  the  said  B.  T.  Webb  and  others,  and 
their  heirs  by  a  certain  deed  of  absolute  con- 
veyance duly  executed,  but  with  the  special 
trust  and  confidence  that  they,  the  said  B.  T. 
Webb  and  others,  pay  over  and  deliver  to  their 
father,  Jas.  B.  Webb,  the  rents  and  profits 
of  said  lands  during  his  natural  life,  and  that 
the  said  J.  B.  Webb  be  allowed  to  occupy  the 
said  premises  as  a  homt  for  himself  and 
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family  during  bis  natural  life.  And  where- 
as the  said  deed  of  conveyance  is  now  sup- 
posed to  be  lost:  Now,  therefore,  this  In- 
denture wltnessetb  that  for  and  In  considera- 
tion of  the  foregoing  premises,  together  with 
the  further  consideration  of  the  love  and  af- 
fection to  them  the  said  B.  T.  Webb  and  otli- 
ers,  borne  by  the  said  Mary  M.  Hay  and  hus- 
band, Robert  S.  Hay,  have  given,  granted,  re- 
leased, confirmed,  and  quitted  claim  and  by 
these  presents  do  give,  grant,  release,  con- 
firm, and  quitclaim  unto  the  said  B.  T.  Webb 
and  others,  their  heirs  and  assigns,  all  their 
right,  claim,  interest,  and  properly  in  and 
to  the  aforesaid  parcels  of  land  to  have  and 
to  hold  to  them  the  said  B.  T.  Webb  and  oth- 
ers, and  their  heirs  In  fee  simple  forever. 
But  with  this  special  trust  that  they  pay  over 
annually  and  deliver  to  Jas^  B.  Webb  the 
rents  and  profits  of  said  lands  for  and  during 
his  natural  life,  and  they  permit  the  said 
Jas.  B.  Webb  to  occupy  and  use  said  premises 
as  a  home  for  himself  and  family  during  the 
term  of  his  natural  life."  On  the  17th  day 
of  December,  1874,  B.  T.  Webb,  one  of  the 
sons  of  James  B.  Webb,  executed  a  deed  de- 
scribing said  lots  to  R.  W.  King,  in  which  are 
set  forth  the  following  recitals:  **Whereas 
Benjamin  T.  Webb,  conunissioner  appointed 
by  the  court  to  sell  a  certain  lot  of  land  men- 
tioned in  the  petition  of  B.  T.  Webb,  Lewis 
Meyer,  and  wife,  Martha  Jane,  George  B. 
Webb,  Nannie  Webb,  Caroline  J.  Webb,  Em- 
ma Webb,  and  James  B.  Webb  and  wife, 
Margaret,  and  whereas,  in  pursuance  to  the 
order  of  said  Ckmrt,  I,  Benjamin  T.  Webb, 
commissioner,  as  aforesaid,  having  adver- 
tised said  lot  of  land  agreeably  to  law,  and 
agreeably  to  the  order  of  said  court,  for  more 
than  thirty  days,  did  expose  the  same  at  pub- 
lic sale  at  the  court-house  door  in  the  town 
of  Klnston,  Lenoir  county,  on  the  14th  day 
of  December,  A.  D.  1874,  when  and  where 
Richard  W.  King  became  the  purchaser,  he 
being  the  last  and  highest  bidder,''  etc  R. 
W.  King  conveyed  the  lot  to  one  Anthony 
Blount,  and,  by  a  connected  chain  of  convey- 
ances, such  title  as  King  acquired  vested  In 
the  defendants  Peter  R.  Borden  and  E.  W. 
Borden  during  the  years  1886  and  1886,  at 
which  time  they  entered  into  possession,  and 
hav^  continued  therein,  claiming  under  said 
deed  until  the  institution  of  this  action  April 
1,  1902.  The  deeds  from  King  and  others  in 
the  claim  of  defendants'  title,  including  those 
to  themselves,  are  duly  recorded.  Plaintiffs 
allege  that  the  deed  of  B.  T.  Webb,  commis- 
sioner, to  Khig,  was  void  and  conveyed  no 
title,  by  reason  of  fraud,  misrepresentation, 
etc.,  in  respect  to  the  alleged  proceedings 
pader  which  it  purports  to  have  been  made, 
etc.  It  is  unnecessary  to  set  forth  in  detail 
plaintiffs'  contentions  in  this  respect  James 
B.  Webb  died  August  3,  1901.  Plaintiff  Geo. 
B.  Webb  was  of  full  age  July  8,  187a  The 
youngest  child,  a  daughter,  was  of  full  age 
February  17,  1888.  All  of  the  daughters  mai^ 
ried   before   reaching  their  full   age.     The 


children  of  James  B.  Webb,  except  plaintiff 
Geo.  B.  Webb,  executed  deed  for  such  Inter- 
est as  they  had  in  the  lot  to  plaintiff,  Emma 
P.  Webb,  wife  of  Geo.  B.  Webb,  after  the 
death  of  their  father. 

Plaintiffs  demand  judgment  for  possession 
of  the  laQd  and  damages  fOr  withholding, 
etc  Defendants,  conceding  that  James  B. 
Webb  owned  the  lot  and  that  his  title  vested 
in  his  daughter  Mary,  allege  that  by  virtue 
of  the  deed  of  B.  T.  Webb,  commissioner,  and 
the  mesne  conveyances,  they  are  the  owners 
thereof.  They  also  rely  upon  the  several  stat- 
utes of  limitation,  etc.  His  honor  was  of  the 
opinion  (1)  that  the  deed  executed  by  Mary 
Hay  January  28,  1881,  referred  to  in  para- 
graph 7  of  the  complaint,  did  not  vest  a  life 
estate  in  James  B.  Webb ;  (2)  that  parol  evi- 
dence was  not  admi90ible  to  contradict  the 
averments  in  allegation  7  of  the  complaint. 
He  expressed  the  opinion  that  plaintiffs  were 
not  entitled  to  recover,  whereupon  they  ex- 
cepted, submitted  to  Judgment  of  nonsuit, 
and  appealed. 

Lof tfai  ft  Varser  and  Wooten  ft  Wooten,  for 
appellants.  Rouse  ft  Land,  Y.  T.  Ormond, 
and  W.  D.  Pollock,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  Plaintiffs  proposed  to  show,  by  B.  T. 
Webb,  that  the  deed  of  March  1,  1869,  made 
by  Mary  M.  Webb,  who  intermarried  with 
Robt  S.  Hay,  conveyed  the  lot  in  controversy 
to  Jas.  B.  Webb  and  his  wife  for  their  Joint 
lives  and  the  life  of  the  survivor,  remainder 
to  their  children.  It  was  admitted  that  the 
courthouse  **\n  which  the  deed  was  recorded 
was  destroyed  by  fire  during  the  year  1880, 
and  that  the  original  deed  was  lost  The  court, 
upon  defendants'  objection,  excluded  the  testi- 
mony and  plaintiffs  excepted.  The  purpose  of 
the  proposed  testimony  was  to  avoid  the  effect 
of  the  substituted  deed  of  June  28,  1881,  by 
showing  that  the  recital  therein  and  the  ha- 
bfflidum  were  Incorrect.  It  will  be  observed 
that  In  the  seventh  paragraph  of  the  com- 
plaint plaintiffs,  referring  to  the  deed  of 
March  1,  1869,  and  its  destruction,  say  that 
the  said  Mary  Hay  executed  the  deed  of  June 
28,  1881,  **conv^lng  said  lot  in  the  same  way 
and  manner  as  the  said  lost  or  destroyed 
deed"  (except  that  the  name  of  the  children 
of  a  deceased  daughter  was  inserted).  The 
substituted  deed  of  June  28,  1881,  is  made  a 
part  of  the  complaint  It  is  true  that  in  a 
preceding  paragraph  they  say  that  the  lost 
deed  of  March  1,  1869,  conveyed  to  Jas.  B. 
Webb  a  life  estate^  The  deed  of  June  28, 
1881,  which  "conveyed  the  land  in  the  same 
way  and  manner,"  when  made  a  part  of  the 
complaint  and  put  in  evidence,  became  the 
basis  upon  which  the  court  must  by  Its  con- 
struction, ascertain  what  estate  is  conveyed. 
The  plaintiffs,  having  elected  to  claim  under 
this  deed,  cannot  show,  In  the  absence  of 
any  allegation  of  mistake  in  the  maker  or 
draftsman,  that  the  deed  of  March  1,  1869, 
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conveyed  a  different  estate  from  that  describ- 
ed in  the  deed.  This  would  be  not  only  to 
contradict  their  own  allegation,  bnt  the  deed 
under  which  they  claim.  While,  nnder  the 
Code  system  of  procedure,  it  is  settled  by 
may  decisions,  of  this  court  that,  in  an  action 
for  the  recovery  of  land,  the  plaintiff  may,  by 
proper  averments,  invoke  the  equitable  power 
of  the  court  to  reform  a  deed  in  his  chain  of 
title,  he  must  make  the  essential  averments, 
so  that  the  defendant  may  either  admit  or 
'  deny  them,  and  an  issue  may  be  framed  pre- 
senting the  controversy  in  that  respect  He 
cannot  set  up  a  deed  as  the  foundation  of  his 
title,  and,  without  amendment  of  his  com- 
plaint, when  he  finds  that  it  does  not  serve 
his  purpose,  attack  It  by  parol  evidence.  The 
law  is  well  stated  by  Mr.  Justice  Walker  in 
Buchanan  v.  Harrington,  141  N.  O.  39,  63  S. 
B.  478.  Referring  to  an  attempt  to  introduce 
testimony  of  this  character,  he  says:  "But 
the  pleadings  do  not  raise  any  issue  to  which 
it  was  pertinent  If  the  petitioners  desired 
to  have  the  deed  reformed,  relying  upon  their 
right  to  the  equity  of  correction,  this  matter 
should  have  been  set  up  by  proper  averment 
and  a  corresponding  issue  submitted  to  the 
Jury.  ♦  ♦  ♦  If  a  party  demands  equita- 
ble relief,  he  must  specially  allege  the  facts 
upon  which  he  seeks  the  aid  of  the  court  in 
the  exercise  of  its  equitable  jurisdiction." 
The  wisdom  of  the  law,  in  this  respect,  is  il- 
lustrated by  this  record.  The  parties  went 
to  trial  upon  the  allegations  in  the  verified 
complaint  The  deed  was  made  a  part  there^ 
of  and  introduced  in  evidence.  To  permit  the 
plaintiffs,  without  any  notice  to  defendants, 
to  introduce  parol  evidence  of  an  interested 
witness,  based  upon  his  recollection  of  the 
contents  of  a  deed,  which  it  seems  he  never 
saw  but  once,  and  then  more  than  80  years 
ago,  to  contradict  the  solemn  declarations,  by 
way  of  recital  in  another  deed,  made  in  sub- 
stitution of  the  first,  more  than  20  years  ago, 
would  be  to  place  the  security  of  defendants' 
title  upon  the  slippery  memory  of  the  wit- 
ness, without  any  opportunity  to  apply  the 
usual  tests  or  contradict  him.  It  appears, 
from  this  record,  that  the  deed  of  September 
21,  1881,  was  drawn  by  an  intelligent  and 
careful  attorney  by  whose  testimony  plain- 
tiffs now  propose  to  contradltrt  it  This  wit- 
ness, plaintiffs  charge,  fraudulently  executed 
another  deed  for  this  same  property.  His 
honor's  ruling  was  manifestly  correct  To 
have  admitted  the  testimony  would  have  vio- 
lated all  those  rules  of  evidence  which  ex- 
perience has  shown  to  be  essential  to  the  se- 
curity of  titles. 

We  are  thus  brought  to  the  consideration 
of  the  deed  of  June  28, 1881,  for  the  purpose 
of  ascertaining  what  estate  was  vested  in 
Jas.  B.  Webb.  Whatever  he  acquired  by  that 
deed  he  also  had  by  the  deed  of  March  1, 
1869,  because  his  daughter  conveyed  by  the 
latter  deed  *'in  the  same  way  and  manner" 
as  in   the  first     Plaintiffs  Insist  that  the 


trust  declared  was  passive,  and  that,  by 
operation  of  the  statute  of  uses*  Jas.  B. 
Webb  took  an  estate  for  his  life  in  the  land. 
From  this  position,  they  conclude  that  the 
children  had  no  title  to,  or  estate  In,  the  lots 
other  than  a  vested  remainder,  until  the 
death  of  Jas.  B.  Webb,  August  3,  1901,  and 
that,  therefore,  the  statute  of  limitations 
began  to  run  against  them  at  that  time.  De- 
fendants, on  the  contrary,  insist  that  the 
trust  impressed  upon  the  legal  title  was  ac- 
tive, imposing  upon  the  grantees  and  trustees 
duties  in  respect  to  the  property  which  made 
it  necessary  for  them  to  hold  the  legal  title ; 
that  Jas.  B.  Webb  took  no  estate  in  the  land ; 
that  the  case  comes  within  one  of  the  well- 
recognized  classes  not  affected  by  the  statute 
of  uses.  From  this  position  they  conclade 
that  the  ouster,  under  the  deed  of  B.  T. 
Webb,  December  17,  1874,  put  the  statute  of 
limitations  into  operation  against  the  trus- 
tees, and  that,  being  under  color,  it  ripened 
into  a  perfect  title  at  the  end  of  seven  years. 
The  solution  of  this  controversy  depooids  up- 
on the  character  of  the  trust  created  by  the 
deed.  The  lot  is  conveyed  to  B.  T.  Webb  and 
others  in  trust,  "that  they  pay  over  annually 
and  deliver  to  Jas.  B.  Webb  the  rents  and 
profits  of  said  lands  for  and  during  his 
natural  life  and  they  permit  the  said  Jas. 
B.  Webb  to  occupy  and  use  said  premises  as 
a  home  for  himself  and  family  for  and  dur- 
ing his  natural  life."  It  is  well  settled  that 
••the  duty  to  collect  or  receive  the  rents, 
profits,  and  income  of  the  estate,  and  pay 
over  the  same  to  the  person  entitled  thereto, 
is  generally  inseparable  from  the  personal 
control  and  supervision  of  the  estate  by  the 
trustee,  and  requires  the  legal  title  to  the 
corpus  upon  which  the  rents  and  profits 
accrue  shall  be  In  the  trustee."  28  Am.  Ss 
Eng.  Enc.  926.  We  had  occasion  to  consider 
the  question  in  Perkins  v.  Brinkley,  133  N. 
G.  154,  45  S.  E.  541,  where  we  quoted,  with 
approval,  the  language  of  Mr.  Tiederman. 
•'Where  a  special  duty  is  to  be  performed  by 
the  trustee  in  respect  to  the  estate,  such  ss 
to  collect  the  rents  and  profits,  to  sell  the 
estate,  etc.,  the  trust  is  called  active."  Real 
Prop.  S  494.  Whereas,  as  said  by  Mr.  Lewin : 
"If  the  trust  be  simply  to  permit  A.  to  re- 
ceive the  rents,  the  legal  estate  is  executed 
in  A.;  this  being  a  mere  passive  trust' 
Trusts,  I  18.  In  Hicks  v.  Bullock,  96  N.  C. 
164,  1  S.  B.  629,  it  is  held  that  "where,  by  a 
will,  land  is  devised  to  a  trustee  to  rent  and 
pay  the  rents  over  to  a  person  during  his 
life,  the  cestui  que  trust  takes  no  estate  in 
the  land,  but  only  the  right  to  have  the  rents 
paid  to  him."  In  McKenzie  v.  Sumner,  114 
N.  G.  435,  19  S.  B.  375,  Shepherd,  a  J.,  em- 
phasizes the  fact  that  the  trustee  is  charged 
with  no  specific  duties  in  respect  to  the 
property.  Here  the  holders  of  the  legal 
title  are  required  to  '*pay  over  annually  and 
deliver  the  rents  and  profits"  to  Jas.  B.  Webb 
during  his  life.  How  can  they  pay  over  and 
deliver,  unless  they  "rent  and  collect f     It 
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•eems  clear  that  to  execute  tbe  trnst,  to  dfs- 1 
charge  the  duty  Imposed,  they  must  of  neces- 
Blty  hold  the  legal  title,  control  and  manage 
the  property.  They  are  further  to  permit 
him  to  occupy  the  premises  *'as  a  home  for 
himself  and  family*';  thus  showing  the  In- 
tention of  the  maker  of  the  deed  that,  as  to 
the  portion  of  the  property  suited  for  that 
purpose,  the  father  is  to  "occupy"  for  the 
restricted  purpose  named,  and,  as  to  the 
other  part,  they  are  to  rent  it  out  and  re- 
ceive the  rents  and  pay  them  over  to  him 
annually.  We  think  it  apparent,  in  view  of 
the  fact  that  the  property  had  just  preced- 
ing the  execution  of  the  deed  been  sold  under 
executions  against  him,  that  it  was  the  pur- 
pose of  liis  children  to  take  the  title  and 
Impress  upon  it  a  charge,  or  trust,  for  the 
benefit  of  their  father,  to  remove  it  beyond 
'  his  control,  or  power  to  dispose  of  it ;  in 
other  words,  to  create  an  active  trust  for 
his  benefit.  The  deed  is  carefully  drawn  to 
eflfectuate  that  purpose,  and  apt  language 
is  used  to  that  end.  This  being  settled,  it 
follows,  upon  the  well-settled  doctrine  of 
this  court,  that  the  ouster  of  Jas.  B.  Webb 
was  the  ouster  of  his  trustees,  and  put  them 
to  their  action.  This  principle  was  clearly 
announced  by  Smith,  G.  J.,  in  Clayton  v. 
Rose,  87  N.  a  106,  110,  and  followed  in  a 
well-considered  opinion  by  Shepherd,  J.,  in 
King  V.  Rhew,  108  N.  G.  696,  18  S.  E.  174, 
23  Am.  St.  Rep.  76;  Kirkman  v.  Holland, 
139  N.  G.  185,  51  S.  E.  856;  Cameron  v. 
Hicks,  141  N.  C.  21,  63  S.  B.  728,  7  L.  R.  A. 
(N.  S.)  407.  The  result  of  tills  rule  is  that, 
if  the  trustees  are  barred,  the  cestui  que 
trust  is  likewise  barred.  If  tliis  is  true  when 
the  trustee  is  a  stranger  to  the  remainder- 
man, the  same  process  of  reasoning  would 
seem  to  lead  to  the  conclusion,  with  even 
greater  force,  that,  when  the  trustees  were 
entitled  as  remainderm^i,  they  should  be 
tarred  after  permitting  the  statutory  period 
to  expire.  It  was  the  duty  of  the  trustees 
to  bring  an  action  against  the  disseisor  with- 
in seven  years.  They  would  have  recovered 
the  possession  to  enable  them  to  execute  the 
trust  and  protect  the  remainder.  If  their 
failure  to  do  so,  for  the  statutory  period, 
tarred  their  entry  for  one  purpose,  or  in 
one  right,  it  must  do  so  for  all  purposes. 
It  was  not  only  the  interest  of  Jas.  B.  Webb, 
which  the  disseisor  acquired  by  seven  years 
adverse  possession  under  color  of  title,  but 
the  title  as  against  all  who  had  a  right  of 
entry,  and  therefore  a  cause  of  action.  It 
would  seem  that,  under  our  statute  (Revlsal 
1905,  f  1580),  trustees  are  seised  as  joint 
tenants  and  not  as  tenants  in  common,  re- 
salting  in  the  conclusion  that,  if  one  is 
tarred  of  his  entry,  his  co-trustees  are  also 
tarred.  Cameron  v.  Hicks,  supra.  B.  T. 
Webb  was  24  years  of  age  In  1874,  and  plain- 
tiff Geo.  B.  Webb  19  years  of  age  at  that 
time.  Th^  are  clearly  barred,  and  by  the 
decision  of  this  court  it  is  settled  that  their 
co-trustees  are  equally  so.    It  is  immaterial, 


for  this  purpose,  whether  the  ouster  be  fixed 
at  the  date  of  the  deed  of  B.  T.  Webb,  com- 
missioner, to  King— December  17,  1874^-or 
at  the  date  of  defendants'  deed  1885.  From 
either  date  the  same  result  follows.  What 
we  have  said  is  upon  the  assumption  that 
the  deed  of  B.  T.  Webb,  commissioner,  is 
absolutely  void  and  the  entry  under  it  wrong- 
ful. 

There  \b,  however,  another  view  of  the 
case  equally  decisive  of  plaintiffs'  contention. 
The  deed  from  B.  T.  Webb,  commissioner,  re- 
citing that  proceedings  were  had  in  the 
superior  court  upon  the  petition  of  himself 
and  the  other  owners  of  the  lot  resulting  in 
his.  appointment  as  commissioner,  sale  of 
the  property,  payment  of  the  purchase  mon- 
ey, etc.,  was  recorded  immediately  after  its 
execution,  and,  upon  the  destruction  of  the 
courthouse,  recorded  a  second  time  in  1881. 
There  is  evidence  in  the  record  showing  con- 
clusively that  the  purchasers  under  that  deed 
took  possession  and  those  claiming  under 
them  have  continued  therein;  that  the  de- 
fendants liave  put  valuable  improvements 
upon  the  property;  that  plaintiflT  G^eo.  B. 
Webb  has  made  conveyances  of  adjoining 
lots  calling  for  the  lines  of  the  one  in  con- 
troversy as  the  property  of  the  purchasers; 
that  all  of  these  facts  have  been  known  to 
him  since  1874.  It  is  also  apparent  that  Jas. 
B.  Webb  and  other  persons  having  knowl- 
edge of  these  facts  are  dead.  It  also  ap- 
pears that  B.  T.  Webb,  the  person  who  made 
the  deed  and  received  the  purchase  money  in 
1874,  being  $118,  has,  since  the  death  of 
his  father,  executed  a  deed  to  Geo.  B.  Webb 
conveying  his  undivided  one-fifth  interest 
for  $500  to  the  wife  of  Geo.  B.  Webb ;  that 
the  other  children  have  likewise  conveyed 
to  her  for  a  recited  consideration  of  $500 
for  each  share.  The  deed  made  by  B.  T. 
Webb,  commissioner,  is  not,  upon  plaintiiOPs' 
averments,  void,  but,  if  they  be  true,  may 
it  be  in  equity  set  aside  for  fraud  practiced 
by  said  B.  T.  Webb,  either  alone,  or,  as 
charged  by  plaintiffs,  in  conspiracy  with  oth- 
ers. In  view  of  these  facts,  and  the  lapse 
of  28  years  of  unexplained  silence,  it  would 
seem  tliat  a  court  of  equity  would  refuse  to 
interfere  by  setting  aside  the  deed.  In  Har- 
rison V.  Hargrove,  109  N.  G.  846,  13  8.  E. 
939,  the  time  elapsing  since  the  proceeding 
was  only  17  years.  There  was  an  outstand- 
ing life  estate,  and  the  fact  was  found  that 
no  service  was  made  of  the  summons  on 
the  petitioners.  This  court,  by  Shepherd,  J., 
held  that  the  petitioners  were  guilty  of  lach- 
es, and  relief  was  refused.  His  language  is 
peculiarly  applicable  to  tliis  record.  "In- 
deed, if  there  is  anytliing  in  the  rule  which 
requires  long  delay  to  be  explained  and 
knowledge  of  a  decree  to  be  negatived,  we 
can  conceive  of  no  stronger  case  than  the 
present  one."  No  one  can  read  this  record 
without  being  deeply  impressed  with  the  re- 
markable combination  of  facts  and  circum- 
stances surrounding  plaintiffs'  alleged  claim. 
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Altbongb  It  was  the  imperative  duty  of  the 
plaintiff  Geo.  B.  Webb  and  the  other  chil- 
dren of  Jaa.  B.  Webb  to  protect  the  interest 
of  their  father  and  secure  to  him  the  annual 
reception  of  the  rents  and  profits  and  a  home 
for  himself  and  family,  they  permit  him  to 
be  ousted  and  remain  so  for  27  years  by  the 
alleged  fraud  of  their  brother.  They  took 
no  steps  to  recover  the  property  for  his  use, 
and  after  his  death,  and  the  death  of  the 
clerk  of  the  court  seek  to  have  the  deed  de- 
clared fraudulent  upon  the  testimony  of 
their  brother,  who  they  charge  with  active 
participation  in  the  fraud,  and  to  whom  they 
have  paid,  as  shown  by  his  deed,  $500  for 
his  alleged  interest  in  the  property  which,  he 
sold  in  1874,  and  for  which  he  received  the 
purchase  money.  It  is  significant  that  the 
clerk  who  is  charged  with  aiding  him  In 
perpetuating  the  fraud  is  dead.  In  any 
aspect  of  the  case  his  honor  correctly  direct- 
ed Judgment  of  nonsuit 
Affirmed. 

WALKER,  J.  (dissenting).  I  do  not  un- 
derstand the  facts  of  this  case  as  do  my  as- 
sociates. It  seems  to  me  that  there  was 
sufficient  allegation  in  the  complaint  of  an 
intention  and  agreement  on  the  part  of  Mary 
H.  Webb  (afterwards  Mrs.  Robert  8.  Hay)  to 
convey  to  James  B.  Webb  an  estate  for  life 
in  the  land,  and  whether  legal  or  equitable 
can  make  no  difference  in  the  view  I  take 
of  the  law  of  the  case.  If,  therefore,  the  sub- 
stituted deed  of  June  28,  18S1,  did  not  convey 
such  an  estate  as  the  parties  intended  should 
pass  to  James  B.  Webb,  and  as  they  distinct- 
ly allege  did  pass  by  the  original  deed,  why 
were  not  the  plaintiffs  entitled  to  establish 
the  mistake,  If  they  could  do  so  by  the  req- 
uisite proof?  If  the  deed  of  June  28,  1881, 
while  intended  to  take  the  place  of  the  one 
of  1868,  which  gave  James  B.  Webb  a  life 
estate,  failed  by  reason  of  the  mistake  of  the 
draftsman  to  convey  a  life  estate  to  him, 
and  there  waa  a  mutual  mistake,  as  I  think 
Is  sufficiently  alleged  in  the  complaint,  though 
not  very  formally  or  with  that  precision  so 
much  to  be  desired  In  pleadings,  It  would 
seem  that  his  honor  erred  In  excluding  the 
evidence  offered  for  the  purpose  of  proving 
the  fact  Can  the  mere  circumstance  that 
the  plaintiffs  have  placed  a  wrong  construe* 
tlon  upon  the  deed  of  1881,  as  the  majority 
think  they  have,  preclude  their  right  to  have 
It  conformed  to  what  was  really  the  purpose 
In  making  it?  The  substance  of  the  allega- 
tion, when  properly  considered.  Is— and  that 
is  what  the  plaintiffs  really  meant—that 
the  deed  of  1881  did  convey  a  life  estate  to 
James  B.  Webb,  but,  if  it  did  not,  then  that 
it  should  be  corrected  so  as  to  carry  out 
the  agreement  of  the  parties  in  respect  to 
that  contemplated  effect  of  the  deed.  Plead- 
ings should  not  be  construed  too  strictly,  for 
narrow  and  technical  interpretations  often 
defeat  Justice.  "In  the  construction  of  a 
pleading  for  the  purpose  of  determining  its 


effect,  its  allegations  shall  be  liberally  con- 
strued with  a  view  to  substantial  Justice 
between  the  parties."  Revisal  1905,  I  4^ 
The  plaintiffs  also  allege  that  all  of  the  siKcea- 
sive  purchasers  had  full  notice  of  ttieir  equity. 
The  defendants  plead  that  they  have  had  20 
years'  adverse  possession  of  the  land  and  7 
years'  adverse  possession  under  color  of  title,' 
but  there  Is  no  plea  of  the  statute  especially 
addressed  to  plaintiffs'  equity  for  a  oorree- 
tion  of  the  deed,  and.  If  there  were,  I  doubt 
If,  under  the  facts  and  circumstances  of  this 
case,  as  they  now  appear,  it  should  be  allowed 
to  avail  the  defendants. 

I  gave  my  concurrence  to  the  decisions  in 
Klrkman  ▼.  Holland,  189  N.  a  186,  51  & 
B.  856,  and  Cameron  v.  Hicks,  141  N.  G.  21, 
53  S.  B.  728,  7  L.  R.  A.  (N.  S.)  407,  most 
reluctantly  and  only  in  deference  to  the 
prior  decisions  in  King  ▼.  Rhew,  108  N.  OL 
606,  13  S.  R  174,  23  Am.  St  R^;i.  76,  and 
Clayton  v.  Rose,  87  N.  C  106,  and  the  great- 
er learning  and  wisdom  of  my  Brethren,  be- 
cause I  believe  the  principle  underlying  those 
decisions  is  essentially  wrong  and  will  work, 
if  it  has  not  already  wrought,  great  injustice. 
I  do  not  think  that  when  a  life  tmant  is 
ousted,  even  though  he  has  only  an  equitable 
estate,  the  legal  title  being  in  a  trustee  for 
him,  and  the  disseisin  continues  long  enough 
to  bar  his  trustee,  that  persons  entitled  in 
remainder  should  be  prejudiced  by  the  fai- 
action  of  the  trustee,  and  there  Is  eminent 
authority  for  this  position.  The  bar  should 
operate  only  against  the  estate  of  the  life 
tenant.  Just  as  an  estoppel  is  not  permitted 
to  extend  beyond  the  estate  of  the  person 
bound  by  it  James  B.  Webb  died  In  August, 
1901,  and  the  life  estate  then  fell  in.  This 
action  was  commenced  in  April,  1902,  by  the 
remaindermen.  In  full  time  for  the  assertion 
of  their  rights  by  the  plaintiffs. 

I  am  also  of  the  opinion  that  there  was 
evidence  tending  to  show  that  the  proceed- 
ings for  the  sale  of  the  land  which  are  at- 
tached for  fraud,  irregularity,  and  upon  oth- 
er grounds  were  of  such  a  character  as  not 
to  obstruct  the  plaintiffs'  right  to  equitable 
relief.  But  his  honor  ruled  out  Important 
and  material  evidence  that  plaintifls  pro- 
posed to  introduce,  on  the  other  branch  of 
the  case,  and  peremptorily  decided  that  they 
could  not  recover.  They  were  deprived  in 
limine  of  the  benefit  of  proof  essentia]  to 
their  success,  and  finally  denied  the  riglit 
to  recover  in  any  aspect  of  the  case.  This; 
in  my  Judgment  wa3  error.  It  would,  pep- 
haps,  have  been  better  to  submit  the  case  to 
the  Jury  upon  proper  issues,  so  that  the  facts 
might  have  been  found.  The  Jury  may  have 
found  against  the  plaintiffs,  but  they  should, 
at  least,  have  had  an  opportunity  to  prove 
their  case  or  to  develop  it  No  issues  were 
framed,  but  the  case  was  most  manifestly 
tried  upon  the  understanding  that  proper 
issues  would  be  submitted  when  the  evidence 
had  all  been  Introduced.  It  does  not  seem  to 
me,  upon  a  review  of  the  entire  record,  that 
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the  plaintiffs  have  had  the  full  benefit  of 
their  legal  rights^  and,  being  of  this  opinion, 
I  must  dissent  from  the  opinion  of  the  ma- 
jority, which  I  always  do  with  extreme  re- 
gret My  inclination  always  is  to  concur 
with  them,  not  only  because  of  their  great 
learning  and  ability,  but  also  because  I  well 
know  with  what  anxious  care  and  patient 
Investigation  they  consider  and  decide  cases 
coming  before  them.  I  would  enter  more 
fully  into  the  discussion  of  the  principle  hi- 
volved  in  King  v.  Rhew,  Klrkman  v.  Holland, 
and  Cameron  v.  Hicks,  if  it  would  not  ex- 
tend this  opinion  to  an  unreasonable  length. 
I  may  undertake  to  express  my  views  at 
length  on  that  subject  at  some  future  and 
more  opportune  time.  The  principle  herein 
applied  goes  beyond  what  was  there  de- 
cided, it  seems  to  me. 

1  agree  with  my  Brethren  that  this  case 
bears  no  resemblance  to  Joyner  v.  Futrill, 
136  N.  C.  801,  48  S.  B.  649,  or  Perry  v. 
Hackney,  142  N.  Q  868,  55  S.  E.  289,  and 
for  that  reason  they  were  not  cited.  In  the 
former  of  those  two  cases,  the  trust  was 
a  passive  one,  and  was  executed  by  the 
statute  of  uses  plainly  and  unmistakably, 
and,  besides.  It  was  clearly  confined  to  the 
life  estate.  The  remainder  was  devised, 
freed,  and  discharged  of  the  trust  In  Perry 
V.  Hackney  the  devise  was  made  directly  to 
Nancy  Richardson  of  the  "use,  benefit,  and 
profit"  of  the  property  In  controversy.  TherQ 
was  no  intervention  of  a  trustee  upon  whom 
duties  were  confered  that  created  an  active 
trust  She  got  the  whole  estate,  because  the 
language  was  capable  of  no  other  construc- 
tion; and  the  rule  in  Shelley's  Case  was  held 
to  apply  as  the  limitation  then  was  "to  the 
lawful  heirs  of  her  body"  after  her  death. 
The  statute  of  uses  had  no  application,  nor 
did  the  question  presented  in  this  case  arise. 


(145  N.  C.  242) 
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GODWIN  et  al. 


(Supreme  Court  of   North  Carolina.    Oct.   16, 

1907.) 
1.  MoBTOAQES  —  AssiGNiCKNT  —  Rights  Pass- 
ing AS  Incidents. 

Y.  held  a  note  against  H.  secured  by  a 
mortgage  on  land.  The  note  being  past  due, 
H.,  for  the  purpose  of  paying  It  and  discharging 
the  mortgage,  executed  an  absolnte  deed  of  the 
land  to  Y.,  who  gave  him  a  receipt  in  full,  but 
retained  possession  of  the  note  and  mortgage. 
T.  then  deeded  the  land  to  V.  The  deed  recited 
that  the  consideration  was  a  certain  sum,  but 
that  it  was  understood  that  only  a  certain  part 
had  been  paid,  and  that  the  deed  would  only 
become  operative  as  a  fee-simple  deed  on  the 
payment  of  the  balance.  February  2,  1902.  Y. 
gave  plaintiff  his  note  for  $1,000,  and  on  Feb- 
ruary 8,  1903,  indorsed  to  nim  as  security  the 
H.  note  and  transferred  the  mortgage  as  se- 
curity and  also  certain  shares  of  stock.  Subse- 
quent to  February  3,  1903,  the  deeds  from  H. 
to  Y.  and  Y.  to  V.  and  the  cancellation  of  the 
mortgage  from  H.  to  Y.  were  recorded.  In  June, 
1904,  Y.  was  adjudged  a  bankrupt,  and  defend- 
ants G.  and  others  appointed  as  trusteesL 
Plaintiff  seeks  to  recover  of  defendant  V.  the 
balance  due  on  the  purchase  price  of  the  land 
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described  in  the  H.  mortgage  crnveyed  to  him 
by  Y.  Held,  that  under  the  express  provisions 
of  Revisal  li66,  §§  2214,  2215,  when  Y.  indorsed 
the  note,  althongh  past  doe,  to  plaintiff,  he 
warranted  that  it  was  genuine,  that  he  had  a 
good  title  to  it,  that  he  had  no  knowledge  of  any 
fact  which  would  impair  its  validity  or  render 
it  valueless,  and  that  on  presentment  it  would 
be  paid;  and  hence  plaintiff's  right  to  demand 
all  securities  which  i.  held,  including  any  in- 
terest in  the  land,  is  clear,  and  he  has  an 
equitable  lien  on  the  debt  of  V.  for  the  balance 
due  on  the  purchase  price  of  the  land. 

2.  Bankbuftot  — LiiNB  — Vauditt  Against 
Tbustee. 

Under  these  circumstances,  the  trustees  in 
bankruptcy  for  Y.  did  not  take  title  to  the  V. 
debt  free  from  the  equitable  lien  of  plaintiff, 
since  trustees  in  bankruptcy  take  title  to  the 
property  of  the  bankrupt  subject  to  all  the 
rights  and  equities  existing  in  favor  of  third 
persons. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  f>ig. 
vol.  6,  Bankrutey,  U  286-295.] 

3.  MoBTOAOBS— Assignment  as  Sbcubitt. 

No  demand  having  been  made  on  plaintiff 
to  appiv  the  stock  transferred  to  him  to  the  pay- 
ment of  his  note,  he  may  enforce  his  lien  against 
the  debt  of  V.  without  doing  so,  since  he  may 
realize  on  either  of  his  securities  in  the  order 
which  he  prefers. 

4.  Bankbuptcy— Rights  of  Tbustee  as  At- 
fbcted  by  Lien. 

Under  these  conditions,  it  being  conceded 
that  the  amount  recovered  by  plaintiff  in  this 
action  is  insufficient  to  discharge  his  note,  the 
trustees  of  Y.  are  entitled  to  an  accounting  of 
the  funds  in  plaintiff's  hands,  to  the  end  that 
they  may  have  the  stock  sold  and  the  balance 
after  paying  plaintifTs  note  paid  to  them. 

Appeal  from  Superior  Ck)urt,  Harnett 
County;   Peebles,  Judge. 

Action  by  Edward  Smith  against  R.  L. 
Godwin  and  others  to  recover  the  balance 
due  on  the  purchase  price  of  land.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

The  facts,  as  shown  by  the  pleadings,  ad- 
missions, and  verdict  are:  E.  F.  Young  held 
a  note  against  one  B.  F.  Hamilton,  secured 
by  a  mortgage  on  land  in  Harnett  county, 
for  $1,256,  dated  March  1,  1896,  subject  to 
certain  Indorsed  credits.  On  January  7, 
1902,  the  note  being  past  due,  Hamilton, 
for  the  purpose  of  paying  the  note  and  dis- 
charging the  mortgage,  executed  an  abso- 
lute deed,  for  the  land,  to  Young,  who  gave 
him  a  receipt  In  full,  but  retained  posses- 
sion of  the  note  and  mortgage.  On  the  same 
day,  January  7,  1902,  Young  executed  a  deed 
for  the  land  to  defendant  W.  R.  Yann.  The 
consideratioQ,  recited  In  the  deed,  was  $3,- 
100,  followed  by  the  following  provision: 
"It  is  distinctly  understood  and  agreed  be- 
tween the  parties  hereto  that  only  the  sum 
of  $1,692.05  of  the  consideration  of  $3,100, 
above  written,  has  been  paid,  and  that  this 
deed  shall  become  operative  as  a  fee-simple 
deed  of  conveyance  only  from  and  after  the 
payment  of  said  balance  In  full  with  inter- 
est*' On  March  1,  1904,  Yann  paid  Young 
on  account  of  the  balance  due  $1,014.24. 
leaving  due,  at  the  time  of  the  trial,  $746.76. 
The  deed  from  Hamilton  to  Young  and  from 
Young  to  Yann  were  recorded  subsequent  to 
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February  8,  1903,  as  was  the  cancellatloii  of 
record  of  the  mortgage  from  Hamilton  to 
Young.  On  February  2,  1902,  Young  exe- 
cuted to  plaintiff,  for  a  valuable  considera- 
tion, his  promissory  note  for  $1,000,  due 
November  1,  1902,  no  part  whereof  has  been 
paid.  On  February  3,  1903,  Young  indorsed 
to  plaintiff  as  collateral  security  for  said 
note,  the  Hamilton  note,  and  transferred  the 
mortgage  executed  to  secure  the  same.  There 
was  apparently  due  on  said  note  at  that 
time  $1,053.96.  On  June  4,  1904,  Young 
was  duly  adjudged  a  bankrupt,  and  defend- 
ants Godwin  and  others  appointed  his  trus- 
tees. Plaintiff  has  not  proven  his  debt 
against  Young.  At  the  time  of  the  transfer 
of  the  Hamilton  note  and  mortgage.  Young, 
for  the  same  purpose,  transferred  to  plain- 
tiff certain  shares  of  stock  in  incorporated 
companies.  Plaintiff,  in  this  action,  sedcs  to 
recover  of  defendant  Vann  the  balance  due 
on  the  purchase  price  of  the  land  described 
in  the  Hamilton  mortgage,  conveyed  to  him 
by  Young.  He  avers  that,  by  the  transfer 
of  the  note,  he  acquired  an  equitable  lien  on 
the  debt  Defendant  Vann  is  ready  to  pay 
the  amount  as  the  court  may  adjudge.  De- 
fendants, trustees,  insist:  (1)  That  plaintiff 
took  the  note  after  maturity  and  subject  to 
all  Infirmities  and  defenses  attaching  there- 
to in  the  hands  of  Young.  (2)  That  they 
took  the  debt,  as  trustees,  free  from  any 
liens  or  equities  attaching  to  Young's  title. 
(3)  That,  in  any  event,  plaintiff  cannot  re- 
cover the  debt  until  he  accounts  for  the 
value,  or  the  amount  which  he  ought,  by 
due  diligence,  to  have  realized  from  a  sale 
of  the  stocks.  His  honor  being  of  the  opinion 
that  there  was  no  evidence  that  Young,  or 
his  trustees,  had  notified  plaintiff  to  dis- 
pose of  the  stocks,  could  not  compel  him  to 
account  for  their  value  before  realizing  on 
the  Vann  debt,  that  they  could,  at  any  time, 
demand  the  return  of  the  stocks  by  paying 
the  note,  he  therefore  declined  to  submit  an 
issue  in  regard  to  the  sum  which  Young 
could  have  realized  by  a  sale  of  the  stocks. 
Defendants  duly  excepted  to  these  rulings. 
From  the  Judgment  rendered,  the  trustees 
appealed. 

GkMlwin  ft  Townsend  and  B.  L.  Godwin, 
for  appellants.  J.  0.  Clifford  and  Bose  ft 
Bose,  for  appellee. 

GONNOB,  J.  (after  stating  the  facts  as 
above).  It  is  conceded,  as  contended  by  de- 
fendants, that,  as  against  Hamilton,  the 
plaintiff  took  the  note  by  indorsement  from 
Young,  subject  to  defense  accruing  to  him  by 
reason  of  the  execution  of  the  deed  of  Janu- 
ary 7,  1902,  and  the  receipt  by  Young;  he 
could  not  have  maintained  an  action  on  the 
note  against  Hamilton.  This  question,  bow- 
ever,  is  not  Involved  here.  When  Young  in- 
dorsed the  note»  although  past  due,  to  plain- 
tiff, he  warranted  that  it  was  genuine — that 
he  had  a  good  title  to  it — ^that  he  had  no 


knowledge  of  any  fact  which  would  impair 
its  validity  or  render  It  valueless ;  and  that, 
on  presentment,  it  would  be  paid.  Bevisal 
1905,  H  2214,  2215.  Hence  his  title  to  the 
note  and  his  right  to  demand  all  8ecuritic» 
which  Young  held  is  clear.  While  the  rec- 
ord presents  a  peculiar  state  of  facts,  we 
can  see  no  good  reason  why  the  same  equi- 
table principles  which  carries  to  the  pur- 
chaser of  a  note  all  securities  held  by  the 
assignor  for  its  payment  may  not  be  in- 
voked by  plaintiff.  Certahily,  in  good  con- 
science and  equity.  Young  should  be  treated 
as  holding  such  security  for  the  benefit  of  his 
assignee—the  principal  having  passed,  the 
incident  goes  with  it  This  is  elementary. 
Hamilton  was  entitled  to  demand  of  Young 
the  surrender  of  his  note  and  cancellation 
of  the  mortgage.  He  permitted  him,  bow- 
ever,  to  retain  the  one  and  leave  the  oth- 
er open  upon  the  record.  When  Young  sold 
to  Vann,  he  expressly  retained  a  lien  upon 
the  land  to  secure  the  unpaid  balance  of 
the  purchase  money.  This  represented  in 
Young's  hands,  the  note  and  mortgage  which 
be  held  against  Hamilton.  A  court  of  equity 
which  always  disregards  mere  form,  so  that 
substantial  justice  will  be  done^  finds  no 
difilculty  In  treating  Young  as  a  trustee  for 
plaintiff  In  respect  to  the  amount  due  by 
Vann.  Defendants  insist  that,  however  this 
may  be  as  against  Young,  they  take  under 
the  bankrupt  law,  title  to  the  debt  free 
from  such  equity,  or,  to  state  their  conten- 
tion in  the  language  of  th^r  well-considered 
brief:  ''When  they  were  appointed  trustees 
of  Young*s  estate,  and  were,  by  operation  of 
law,  vested  with  the  title  to  Young's  prop- 
erty, they  took  that  title  which  Young  could, 
prior  to  his  adjudication  in  bankruptcy,  have 
transferred  to  an  innocent  purchaser  for 
value."  In  considering  this  question,  the 
fact  that  Hamilton's  note  was  overdue  and 
open  to  defense  by  him  is  immaterial.  Plain- 
tiff, as  against  Young,  acquired  a  perfect 
title  to  the  note.  This  being  true,  we  are 
unable  to  see  bow  his  subsequent  bankruptcy 
in  any  manner  affected  plaintifTs  title,  ^ 
ther  to  the  note  or  any  securities  which 
Young  held  for  Its  payment  We  do  not 
think  plaintiff's  right  grows  out  of  an  es- 
toppel; but  equity,  regarding  that  as  done 
which  ought  to  have  been  done,  treats  the 
Vann  debt  as  having  been  transferred  to 
plaintiff  as  incident  to  the  transfer  of  the 
note,  or,  which  amounts  to  the  same  tiling, 
considers  Young  as  trustee  for  the  plaintiff. 
Whether  if  Young  had,  for  value  and  without 
notice  of  such  trust,  transferred  the  Vann 
debt  to  a  purchaser,  plaintiff  would  have 
been  without  remedy,  is  not  presented  here. 
While  there  is  some  apparent  confusion  in 
the  decisions  of  the  federal  District  and 
Oircuit  Courts,  upon  the  question,  we  find 
that  the  Supreme  Court  of  the  United  States 
has  held  that  the  trustees  in  bankruptcy  take 
the  assets  of  the  bankrupt  subject  to  rights, 
liens,  and  equities  existing  against  them  in 
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the  hands  of  the  bankrnpt  In  Thompson  v. 
Falrchild,  106  U.  S.  516»  25  Sup.  Ct  306, 
49  L.  Ed.  577»  it  is  said:  ''Under  the  present 
bankrupt  act,  the  trustee  takes  the  property 
of  the  bankrupt,  in  cases  unaffected  by  fraud, 
in  the  same  plight  and  condition  that  the 
bankrupt-  himself  held  it  and  subject  to  all 
equities  impressed  upon  it  in  the  hands  of 
the  bankrupt."  Mfg.  Co,  v.  Cassell,  201  U. 
S.  844,  26  Sup.  Ct.  481,  60  L.  Ed.  782.  The 
result  of  the  decisions  is  thus  stated  in  5 
Cyc.  341:  "The  trustee  becomes  vested  with 
the  same  kind  of  a  title  as  though  he  were  a 
purchaser,  but  such  title  is  subject  to  all 
the  rights  and  equities  existing  in  favor  of 
third  persons  against  the  bankrupt."  Bank 
V.  Iron  Co.  (C.  C.)  102  Fed.  755.  The  same 
principle  has  been  recognized  by  this  court 
in  regard  to  assignees  of  property  to  secure 
the  payment  of  existing  debts.  In  Potts  v. 
Blackwell,  56  N.  C.  449,  Pearson,  J.,  speak- 
ing of  the  title  acquired  by  such  assignees, 
says:  "It  would  seem  that  they  take  sub- 
ject to  any  equity  that  attached  to  the  proi>- 
erty  in  the  hands  of  the  debtor  and  cannot 
discharge  themselves  from  it  on  the  ground 
of  being  purchasers  without  notice."  This 
cause  was  reheard,  and,  after  most  exhaust- 
ive argument  by  counsel  of  marked  learning, 
affirmed.  It  has  been  uniformly  followed 
in  this  court,  and  is  sustained  by  reason. 
57  N.  C.  58.  While  there  are  some  appar- 
ently conflicting  rulings  in  the  bankrupt 
courts,  we  think  that  they  are  more  appar- 
ent than  real,  being  controlled  frequently  by 
local  statutes  regarding  registration  of  deeds 
and  mortgagee  No  question  of  that  kind  is 
presented  in  this  case.  Plaintiff  did  not  ac- 
quire any  interest  in  the  land  sold  to  Vann, 
but  became  entitled  to  the  debt  for  the  pur- 
chase money.  It  will  be  observed  that  at 
the  date  of  the  assignment  to  plaintiff  the 
mortgage  from  Hamilton  had  not  been  can- 
celed, nor  the  deeds  from  Hamilton  to  Young 
or  Young  to  Vann  recorded.  So  far  as  plain- 
tiff's knowledge  or  information  extended,  tbe 
Hamilton  note  and  mortgage  were  intact 
This  fact  shows  the  strength  and  Justice  of 
his  equity  against  Young  and  equally  bo 
against  his  trustees. 

The  next  exception  made  by  defendants 
involves  the  right  of  plaintiff  to  recover  in 
this  action,  before  disposing  of  the  stocks 
transferred  to  him.  We  can  perceive  no  rea- 
son, in  the  absence  of  a  demand  upon  him 
to  do  so,  why  he  may  not  realize  on  either 
of  his  securities  in  the  order  which  he  pre- 
fers. It  is  conceded  that  the  amount  re- 
covered by  him  in  this  action  is  insufficient 
to  dischai-ge  his  note.  The  trustees  of  Young 
are  entitled,  if  so  advised,  to  have  an  ac- 
counting of  the  fund  in  plaintiff's  hands — 
to  the  end  that  they  may  either  have  the 
stocks  sold  and  th'e  balance,  after  paying 
plaintiff's  note,  paid  to  them — or,  we  pre- 
sume, by  an  order  of  the  bankrupt  court  they 
may  redeem  the  stocks  and  dispose  of  them 
for  the  benefit  of  the  estate.    Discussing  the 


duty  of  a  pledgee  of  stocks  to  secure  debts, 
Mr.  Justice  Blatchford,  in  Culver  v.  Wilkin- 
son, 145  U.  S.  205,  12  Sup.  Ct  832,  36  L. 
Ed,  676,  says:  **A  sale,  in  the  absence  of  a 
request  to  sell,  or  the  commencement,  of  a 
suit,  was  not  compulsory,  but  was  at  the 
discretion  of  the  pledgee."  We  concur  in  the 
opinion  of  his  honor.  Lake  ▼.  Little  Bock 
Trust  Co.,  77  Ark.  58,  90  S.  W.  847,  3  L.  B. 
A.  (N.  S.)  1199,  that:  "Young  had  a  right  to 
pay  plaintiff's  note  and  take  back  his  col- 
laterals, or  he  could  have  instructed  plain- 
tiff to  sell  them."  This  right  passed  to  his 
trustees.    Neither  he  nor  they  did  so. 

There  is  no  suggestion  of  any  other  breach 
of  duty  on  the  part  of  plaintiff  in  respect 
to  the  stock.  Upon  a  careful  examination 
of  the  record,  with  the  aid  of  the  well-pre- 
pared briefs  and  arguments  of  counsel,  we 
find  no  error.  It  was  In  the  sound  discretion 
of  his  honor  to  set  aside  the  verdict  on  the 
eleventh  issue,  and,  as  we  have  seen,  in  the 
absence  of  any  notice  to  sell,  the  issue  was 
unnecessary. 

Tbe  Judgment  must  be  affirmed. 


a45  N.  C.  26i) 
OLDHAM  V.  BIEGEB. 

(Supreme  Court  of  North  Carolina.    Oct  16, 
1907.) 

1.  EXECUTOBS    AND    ADMINISTBATOBS— CLAIMS 
—  ESTABLISHMBIVT  —  EnFOBCINO  PAYMENT  — 

Pboceedinos. 

WheT«  a  debt  was  established  by  a  judg^ 
ment  against  one  in  his  lifetime,  it  is  not  neces- 
sary to  establish  the  debt  after  his  death  by  a 
new  adjudication  on  the  judgment  before  taking 
proceedmgs  to  enforce  payment 

2.  Same. 

Where,  in  an  action  to  compel  an  adminis- 
trator to  account  and  to  pay  a  judgment  against 
his  intestate,  limitations  were  pleaded,  the  court 
should  first  determine  that  issue,  and  should  not 
order  an  account  and  settlement,  under  Bevisal 
1905,  S  104  et  seq.,  unless  it  found  against  the 
plea. 

3.  Same. 

Under  Bevisal  1905,  f  129,  conferring  on 
the  superior  court  jurisdiction  of  actions 
against  administrators,  and  section  614,  pro* 
vidins  that  when  any  proceeding  begun  l)efore 
the  clerk  of  any  superior  court  shall  be  sent  to 
the  superior  court,  the  judge  shall  have  juris- 
diction, the  superior  court  has  jurisdiction  of  an 
action  commenced  before  the  clerk  to  compel 
an  administrator  to  account  and  to  pay  a  judg- 
ment, and  transferred  by  the  clerk  to  the  court. 

4.  Limitation      of     Actions  —  Defenses — 
Availability. 

Under  Bevisal  1905.  $  360,  declaring  that 
the  objection  that  an  action  was  not  commenced 
within  the  time  limited  can  only  be  taken  by 
answer,  the  bar  of  limitations  cannot  be  raised 
by  demurrer  or  motion  to  dismiss. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig* 
vol.  33,  Limitation  of  Actions,  S  670.] 

6.  Same. 

Where  the  complaint  sets  out  a  cause  of  ac- 
tion .which  is  barred,  and  the  facts  are  admitted 
by  answer,  and  the  statutory;  bar  is  pleaded,  the 
court  may  decide  the  question  as  a  matter  of 
law,  but  where  the  complaint  states  a  cause  of 
action  apparently  barred,  and  the  answer  denies 
the  facts  and  sets  up  the  bar,  the  court  cannot 
dismiss  on  a  motion  for  nonsuit,  since  under 
Bevisal  1905,  {  485,  a  plea  of  the  sUtute  does 
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not  require  a  reply,  and  since,  under  section  24S. 
evidence  that  the  action  is  not  barred  on  the 
ground  of  infancy,  etc.,  may  be  shown  by  evi- 
dence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  33,  Limitation  of  Actions,  (  727.] 

Appeal  from  Superior  CJourt,  Bnuiflwic^ 
County ;  Webb,  Judge. 

Action  by  W.  P.  Oldham  against  Sarah  Bi. 
Rieger.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.    Reversed. 

The  plaintiff  alleges,  in  his  complaint,  that 
he  recovered  Judgment  against  A.  W.  Rieger 
on  December  14,  18»5,  for  $126.31  in  New 
Hanover  county  before  a  Justice  of  the  peace, 
and  the  Judgment  was  duly  docketed  on 
the  same  day  in  the  superior  court  under  the 
statute ;  that  the  said  Rieger  died  in  Bruns- 
widc  county,  the  place  of  his  domicile,  on  De- 
cember S,  1903,  and  the  defendants  Sarah  M. 
Rieger  and  M.  B.  Mintz  qualified  as  adminis- 
trators of  his  estate  in  said  county  of  Bruns* 
wick  on  the  8th  day  of  December,  1903 ;  that 
the  plaintiff  duly  demanded  payment  of  the 
Judgment  from  the  defendants,  as  adminis- 
trators, which  was  refused.  They  further  al- 
lege that  more  than  two  years  have  elapsed 
since  the  defendants  qualified  as  administra- 
tors, and  that  the  Judgment  still  remains 
unpaid.  The  defendants  answer  the  com- 
plaint and  admit  the  death  of  A.  W.  Rl^er 
and  administration  on  his  estate,  as  alleged 
in  the  complaint,  but  they  deny  all  the  other 
allegations  of  the  complaint  except  the  one 
that  two  years  have  elapsed  since  letters  of 
administration  were  taken  out  by  them.  They 
then  plead  the  statute  of  limitations,  deny- 
ing the  material  allegations  of  the  plaintifTs 
complaint,  except  as  hereinbefore  stated,  and 
averring  that,  even  if  they  be  true,  the  plaln- 
tifiT's  cause  of  action,  upon  the  facts  stated 
in  the  complaint  and  the  additional  facts 
averred  in  their  plea  of  the  statute,  is  barred. 
The  full  administration  of  the  estate  is- 
alleged,  with  the  usual  allegations  as  to  le- 
gal notice  to  creditors,  and  so  forth.  The 
plaintiff  brought  this  action  (or  proceeding) 
before  the  clerk  of  the  superior  court  of 
Brunswick  county,  where  administration  was 
granted,  to  have  an  accounting  of  the  defend- 
ants, as  administrators  of  the  estate  of  A. 
W.  Rieger,  and  to  compel  the  payment  of 
their  Judgment ;  the  suit  being  in  the  nature 
of  a  creditors'  bill,  under  the  statute.  The 
clerk  ruled  that  the  case  was  cognizable 
by  him  and  Issued  the  necessary  notices. 
Upon  the  issues  Joined  between  the  parties, 
he  then  transferred  the  case  to  the  superior 
court  at  term  for  trial.  The  plaintiff  movetf 
to  remand  the  case,  and  the  Judge  was  of 
the  opinion,  as  we  infer  from  the  briefs, 
though  not,  necessarily,  from  the  record,  that 
it  was  the  duty  of  the  plaintiff  to  have  prose- 
cuted an  independent  action  upon  his  Judg- 
ment, before  proceeding  to  call  the  defendants 
to  an  account  of  their  administration  of  the  es- 
tate of  their  Intestate.  He  thereupon  rendered 
Judgment  dismissing  the  action,  but  coupled 


it  with  an  order,  made  in  open  court,  direct- 
ing the  clerk  **to  require  the  defendants  to 
file  accounts  and  make  a  proper  settlement 
of  the  estate  according  to  the  law  in  such 
cases  made  and  provided;  the  said  account 
and  settlements  to  be  filed  at  once,  after 
citation  to  the  proper  parties."  The  plain- 
tiff duly  excepted  and  appealed. 

8.  M.  Empie,  tor  appellant    ti  K.  Bryan, 
jfor  appellee. 

WALKER,  X  (after  stating  the  facts  as 
above).  It  is  stated  in  the  plaintifTs  brief, 
and  the  argument  which  is  so  ably  presented 
in  the  defendant's,  seems  to  admit  that  the 
learned  Judge,  who  presided  at  the  trial  of 
this  case,  ruled  as  he  did,  because  he  was  of 
the  opinion  that  the  plaintiff  should  have 
sued  upon  the  Judgment  independently  and 
established  his  claim  against  the  estate  before 
bringing  this  proceeding.  In  this  ruling,  if 
it  is  correctly  stated  in  the  briefs^  though  it 
does  not  so  clearly  appear  in  the  record,  we 
do  not  concur.  There  was  a  special  plea  in 
bar,  namely,  the  statute  of  limitations,  and 
we  think  this  plea  should  have  been  deter- 
mined before  ordering  an  account  or  a  ref- 
erence to  ascertain  the  exact  condition  of  the 
estate.  It  was  not  necessary  to  establish  the 
claim  of  the  plaintiff  by  a  new  adjudication 
upon  his  Judgment  Bank  v.  Harris,  84  N.  C. 
206;  McLendon  v.  Commissioners,  71  N.  C 
38;  Glenn  v.  Bank,  72  N.  G.  62a  The  debt 
had  already  been  established  by  a  Judgment 
against  A.  W.  Rieger  In  his  lifetime.  The 
court  should  have  submitted  to  the  Jury,  un- 
less the  parties  could  agree  upon  the  facts, 
the  issue  raised  by  the  pleadings,  to  wit 
whether  the  plaintiff's  claim  was  barred,  and, 
if  it  was  found  that  the  statute  was  not  in 
the  way  of  the  plalntlflTs  recovery,  then  the 
court  should  have  proceeded  to  order  an  ac- 
count and  settlement  Revisal  1905,  f  104  et 
seq.  The  superior  court  had  full  possession 
of  the  case  by  the  transfer,  and  therefore 
Jurisdiction,  under  the  statute  (Revisal  190S, 
S  129),  and  the  decisions  of  this  court  to  final- 
ly determine  all  matters  of  controversy  be- 
tween the  parties.  This  has  been  the  law  in 
cases  of  administrators,  since  Acts  1876-77, 
p.  446,  c.  241  (Code  1883,  9  1511),  as  constraed 
in  Haywood  v.  Haywood,  79  N.  C.  42,  and  Pe- 
gram  v.  Armstrong,  82  N.  C.  327;  Bratton  v. 
Davidson,  79  N.  C.  423 ;  Clark's  Code  (3d  Ed.) 
pp.  263,  264;  Revisal  1905,  S  614;  Capps  v. 
Capps,  85  N.  C.  408;  McMillan  v.  Reeves,  102 
N.  a  550,  9  S.  B.  449 ;  Roseman  v.  Roseman, 
127  N.  C.  494,  37  S.  E.  518;  Ledbetter  v.  Pin- 
ner,  120  N.  C.  455,  27  S.  B.  123;  Faison  v. 
Williams,  121  N.  C.  152,  28  S.  E.  188;  Fisher 
V.  Trust  Ck)..  138  N.  C.  90.  50  S.  E.  592.  In- 
deed, Acts  1887,  p.  518,  c.  276  (Code,  §  2.>5; 
Revisal  1905,  §  614),  as  above  cited,  provided 
that  whenever  a  cause  which  was  originally 
brought  before  the  clerk  is  constituted  in  the 
superior  court  at  term  by  transfer,  appeal,  or 
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In  any  other  way,  tbat  court  shall  proceed 
to  hear  and  determine  all  matters  in  contro- 
versy, with  power  to  remand  in  its  sonnd  dls- 
cretion.  If,  by  that  method,  justice  can  be 
more  speedily  and  cheaply  administered.  In 
re  Anderson,  132  N.  C.  243,  43  S.  E.  649. 

Not  having  had  the  benefit  of  an  oral  ar- 
gument from  the  learned  coimsel  who  repre- 
sented the  respective  parties,  which  is  al- 
ways desirable,  we  were  somewhat  troubled 
to  decide  upon  the  reasons  assigned  In  one 
of  the  briefs,  whether  the  proceedings  should 
not  be  dismissed  In  this  court,  because  It  ap- 
peared, prima  facie  at  least,  upon  the  com- 
plaint, that  the  cause  of  action  Is  barred  by 
the  statute  of  limitations,  which  is  pleaded 
in  the  answer.  But  slight  consideration  of 
that  question  and  a  cursory  examination  of 
the  authorities  convinced  us  that  the  point 
was  entirely  without  merit.  The  bar  of  the 
statute  of  limitations  could  not  be  raised  by 
demurrer  or  motion  to  dismiss.  Under  the 
former  system,  it  could  have  been  done  in 
equity  (Robinson  v.  Lewis,  45  N.  0.  58 ;  Whit- 
field V.  Hill,  58  N.  C.  316;  Smith  v.  More- 
head,  59  N.  0.  360) ;  but  It  cannot  be  under 
the  new  procedure,  for  the  law  provides  that 
"an  objection  that  the  action  was  not  com- 
menced within  the  time  limited  can  be  taken 
only  by  answer."  Clark's  Code  (3d  Ed.)  I 
138,  and  notes  (Revisal  1905,  f  360).  The 
change,  under  the  reformed  procedure,  is 
noted  and  fully  discussed  by  Shepherd,  J.,  in 
Guthrie  v.  Bacon,  107  N.  C.  337,  12  S.  E.  204, 
and  Randolph  v.'  Randolph,  107  N.  C.  506,  12 
S.  B.  374.  See,  also.  Freeman  v.  Sprague,  82 
N.  C.  366.  When  the  complaint  sets  out  a 
cause  of  action  which  is  clearly  barred,  and 
the  facts  are  admitted  by  the  answer,  and, 
in  addition  to  the  admission,  the  statute  is 
pleaded  or  relied  on,  then  the  court  may  de- 
cide the  question  as  a  matter  of  law.  This 
was  the  case,  as  will  appear  by  reference  to 
the  statement  of  the  facts  In  Shackelford  v. 
Staton,  117  N.  C.  73,  23  S.  B.  101,  and  Cherry 
V.  Canal  CJo.,  140  N.  C,  at  page  426,  53  S.  E., 
at  page  139  (111  Am.  St  Rep.  850),  in  the  last 
of  which  cases  Justice  Hoke  says:  "The 
facts  are  uncontroverted."  But  when  the 
complaint  states  a  cause  of  action  apparently 
barred,  and  the  answer  properly  denies  the 
facts,  or  the  cause. of  action,  and  then  sets 
up  the  bar  of  the  statute,  the  court  cannot 
dismiss  upon  a  demurrer  ore  tenus,  or  a  mo- 
tion to  nonsuit,  for  when  such  a  motion  is 
made  it  must  be  decided  upon  the  pleading  of 
the  plalntifl?,  or  of  the  adversary  of  the  party 
who  makes  the  motion,  and  the  court  has  no 
right  to  look  at  the  pleading  of  the  opposing 
party,  except  to  see  if  the  facts  are  admitted 
so  as  to  present  merely  a  question  of  law.  No 
defendant  can  therefore,  in  the  science  of 
good  pleading  or  practice,  demur  to  the  cause 
of  action  of  the  plaintiff  and  call  in  aid  the 
averments  of  his  own  pleading,  unless  they 
amount  to  an  admission  of  what  is  alleged  in 


the  complaint  This  would  be  in  the  nature 
of  a  "speaking  demurrer,'*  and  would  be  no 
more  permissible  than  if  a  defendant,  after 
all  the  evidence  had  been  Introduced,  should 
move  to  nonsuit  the  plaintiff  or  to  dismiss 
his  action,  upon  the  evidence  introduced  by 
himself.  Th^e  is  excellent  reason  for  this 
rule,  in  the.  case  of  pleadings,  when  the  stat- 
ute of  limitations  is  set  up  as  a  bar,  and  it  is 
this:  When  the  plaintiff  alleges  the  facts 
constituting  his  cause  of  action,  and  the  de- 
fendant denies  the  material  allegations,  and 
then  pleads  the  statute  of  limitations  as  a 
bar,  the  court  evidently  has  no  facts  before  it 
upon  which  it  can  declare  the  law,  as  to  the 
statutory  bar,  because  there  are  no  facts  ad- 
mitted or  found  by  a  jury,  and  for  one  other 
reason  at  least.  If  not  still  for  others  just  as 
sound  and  conclusive,  namely,  that  the  plain- 
tiff has  the  right,  without  any  special  or  writ- 
ten reply  (Clark's  Code  [3d  Ed.]  §  248;  Re- 
visal 1905,  §  485),  to  show  in  evidence  that 
his  cause  of  action  is  not  barred,  although 
apparently  so,  as,  for  Instance,  that  he  was 
an  infant,  or  imprisoned,  or  insane,  or,  if  a 
feme,  that  she  was  covert  at  the  time  the 
cause  of  action  accrued,  or  any  other  good 
and  sufficient  disability  which  would  exempt 
his  or  her  cause  of  action  from  the  operation 
of  the  statute.  This  being  so,  how  could  the 
judge  dismiss,  and  thereby  exclude  the  plain- 
tiff from  his  light  to  repdl  the  plea  of  the 
statute  by  proof?  It  must  be  remembered 
that  the  plea  of  the  statute  does  not,  like  a 
counterclaim,  require  any  special  written  re- 
ply; but  a  reply  is  always  deemed  to  have 
been  made  as  upon  a  direct  denial  or  avoid- 
ance, as  the  nature  of  the  case  may  require. 
Clark's  (Dode  (3d  Ed.)  §  248,  and  notes;  Re- 
visal 1905,  §  485;  Askew  v.  Koonce,  118  N. 
C.  526,  24  S.  E.  218. 

We  have  discussed  this  question  somewhat 
fully,  because  it  does  not  seem  to  be  very 
clearly  understood.  The  court  erred  in  not 
first  submitting  to  the  jury  the  plea  of  the 
statute,  instead  of  ordering  an  inm:iediate  ac- 
counting in  limine.  The  plea  in  bar  should 
have  been  disposed  of,  because,  if  found  in 
favor  of  the  defendant  no  reference  or  ac- 
counting would  have  been  necessary.  Roy- 
ster  V.  Wright  118  N.  a  152,  24  S.  B.  746, 
and  cases  cited;  Smith  v.  Barringer,  74  N. 
C.  665;  Clements  v.  Rogers,  95  N.  C.  248; 
Kerr  v.  Hicks,  129  N.  C.  141,  39  S.  B.  797; 
Bank  v.  Fidelity  CJo.,  126  N.  C.  320,  35  S. 
E.  588,  83  Am.  St  Rep.  682:  Austin  v. 
Stewart  126  N.  C.  525,  36  S.  E.  37;  Jones 
V.  Wooten,  137  N.  C.  421,  49  S.  E.  915.  The 
court  could  hardly  have  proceeded  under  Re- 
visal 1905,  §  100,  which  requires  the  clerk  of 
the  superior  court  to  compel  the  filing  of  ac- 
counts within  20  days  by  executors  or  ad- 
ministrators who  have  neglected  to  comply 
with  their  statutory  duty. 

There  was  error  hi  the  ruling  of  the  court 

Error. 
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(78  S.  0.  »4) 

THOMPSON  T.  SEABOARD  AIR  LINE  RT. 

(Supreme  Ck>nrt  of   South  Garolliuu    Oct.  17, 
1907.) 

1;  Railboadb  —  In JUBIKS  to  Anihals  at 
Gbosbino  —  Negligence  —  Question  fob 
Jury. 

In  an  action  against  a  railroad  company 
for  killing  a  team  stalled  on  the  track  at  a 
crossing  in  consequence  of  the  wheel  of  the  wag- 
on going  into  a  ditch  by  the  side  of  the  railroad 
bridge  at  the  crossing,  the  evidence  showed  that 
the  road  ran  beside  the  track,  that  at  the  bridge 
it  made  a  short  turn  to  cross  the  track,  making 
a  long  bridge  necessary,  and  that  the  bridge  had 
been  reported  to  the  county  supervisor  as  un- 
safe.  Held  that  the  question  whether  the  bridge 
was  unsafe  was  for  the  jury,  though  it  had  been 
in  like  condition  for  some  years. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  41,  Railroads,  {|  1G27-1630.) 

2.  Same— Pboxhcatx    Cause— Question    fob 

JUBY. 

Where  a  team  stalled  on  a  railroad  track  at 
a  crossing  in  consequence  of  a  defect  in  the  rail- 
road bridse  was  killed  by  a  train,  the  question 
whether  the  defect  in  the  bridge  was  the  proxi- 
mate cause  of  the  accident  was  for  the  jury. 
(Per  Pope,  C.  J.,  and  Jones,  J.) 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  41,  Railroads,  S  1640.] 

3.  Appeai/— Questions  Not  Raised  in  Tbiai* 
Court— Review. 

A  question  cannot  be  raised  for  the  first 
time  in  the  Supreme  Court  on  appeal. 

rEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼01.  2,  Appeal  and  Error,  |§  1018-1034.] 

4.  Trial  —  iNSTBUCTioNS  —  Refusal  to  Give 
Instructions  Embodied  in  Those  Given. 

It  is  not  error  to  refuse  a  requested  charge 
covered  by  the  general  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  651-659.] 

Appeal  from  Conimon  Pleas  Circuit  Court 
of  Richland  Comity ;  Geo.  B.  Prince,  Judge. 

Action  by  J.  M.  Thompson  against  the 
Seaboard  Air  Line  Railway.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed, 

Eflrd  &  Dreher  and  Lyles  &  McMahan,  for 
appellant  G.  T.  Graham  and  Nelson  &  Nel- 
son, for  respondent 

POPE,  C.  J.  The  plaintiff.  J.  M.  Thomp- 
son, a  citizen  of  Lexington  county,  owned,  in 
March,  1906,  a  pair  of  mules,  wagon,  and 
harness.  On  the  9th  of  March  he  hired  them 
to  his  brother  to  do  some  hauling,  who  about 
9  o'clock  that  night  was  traveling  along  the 
Two  Notch  road,  a  public  highway  in  Rich- 
land county,  at  a  point  where  the  highway 
crosses  the  track  of  the  defendant,  about  9 
miles  from  Columbia.  In  attempting  to  cross 
a  bridge  at  the  crossing  the  front  wheel  of 
the  wagon  missed  the  end  of  the  bridge  and 
went  Into  the  ditch,  thus  stopping  the  mules. 
The  vestibule  train  of  the  defendant,  known 
as  the  "Florida  Limited,"  due  about  that 
time  at  Weddell,  a  small  station  a  few  hun- 
dred yards  from  the  crossing,  struck  the 
mules  and  killed  them  and  injured  the  har- 
ness and  wagon  considerably.  The  plaintiff 
brought  suit  alleging  negligence  on  the  part 
of  the  defendant  in  failing  to  keep  the  bridge 
In  proper  repair,  and  willfulness  and  wanton- 


ness In  running  its  train  at  an  excesslTe  rate 
of  speed  and  In  failing  to  stop  In  time  to  pre- 
vent injury  to  plaintiff's  property.  The  an- 
swer of  the  defendant  was  a  general  denial 
The  case  came  on  for  hearing  at  the  January, 
1907,  term  of  court  for  Lexington  county, 
and  resulted  in  a  verdict  of  $450  for  the 
plaintiff.    The  defendant  appeals. 

The  first  exception  alleges  error  on  the 
part  of  the  circuit  Judge  in  refusing  to  cbarge 
that  there  was  no  evidence  tending  to  show 
that  the  plaintiff's  property  was  injured  by 
reason  of  the  alleged  Improper  construction 
of  the  bridge  In  question.  That  there  was  at 
least  some  evidence  tending  to  show  that  the 
bridge  was  not  properly  constructed  we  think 
Is  quite  clear.  It  was  shown  that  the  road 
ran  right  down  beside  the  railroad  track  and 
that  this  bridge  made  a  sharp  turn  to  cross 
the  railroad,  thus  making  a  long  bridge  nec- 
essary. Again,  there  was  evidence  that  the 
bridge  had  been  reported  to  the  county  su- 
pervisor as  unsafe.  True,  the  bridge  had 
been  in  like  condition  for  some  years,  but 
that  fact  would  not  raise  a  conclusive  pre- 
sumption that  it  was  properly  constructed. 
What  Is  proper  construction  under  all  of  the 
circumstances  Is  a  question  which  must  be 
left  to  the  Jury. 

There  being  some  evidence  of  negligent 
construction  of  the  bridge,  the  question  then 
arises  as  to  whether  this  negligent  construc- 
tion was  the  cause  of  the  accident  The 
plaintiff  alleges  that  the  driver  of  the  wagon 
exercised  due  care  In  attempting  to  cross. 
The  evidence  of  the  defendant  certainly  did 
not  so  clearly  negative  due  care  as  to  enable 
the  court  to  say  as  a  matter  of  law  that 
there  was  a  failure  of  such  care.  This  ques- 
tion was  likewise  properly  left  to  the  Jury. 
We  are  aware  that  this  conclusion  Is  adverse 
to  the  doctrine  laid  down  In  Brown  v.  Rail- 
way, 57  S.  C.  494,  85  S.  B.  731,  but  after  ma- 
ture consideration  It  seems  that  the  holding 
In  that  case  was  wrong  In  principle  and 
should  be  overruled.  It  is  not  our  purpose, 
however,  to  consider  the  question  at  length, 
for  it  is  ably  set  forth  In  the  dissenting  opin- 
ion of  Mr.  Justice  Jones  in  the  case  above  re- 
ferred to.  Suffice  it  to  say  here  that  the 
question  of  proximate  cause  is  one  peculiarly 
within  the  province  of  the  Jury.  Therefore, 
where  a  plaintiff  alleges  negligent  construc- 
tion or  repair  of  a  bridge  on  a  railroad's 
right  of  way,  and  Injury  resulting  from  such 
negligence,  the  trial  Judge  Is  invading  the 
province  of  the  Jury  when  he  attempts  to 
say  that  some  other  agency  brought  about 
the  injury.  The  case  of  Felder  v.  Railway. 
76  S.  a  554,  57  S.  B.  624,  has  no  appUcation 
to  the  case  in  question,  for  the  reason  that 
there  was  evidence  tending  to  show  that  the 
bridge  at  the  crossing  here  extended  clear 
across  the  track.  Bven  if  it  did  apply  to  the 
railroad's  liability  for  the  proper  construction 
of  the  bridge,  not  having  been  contested  N^ 
low,  that  question  cannot  be  raised  for  the 
first  time  in  this  court 

Again*  error  la  alleged  in  refusing  the  £o^ 
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lowing  charge:  "If  yon  find  from  the  evi- 
dence that  the  driver  of  the  wagon  In  qnech 
tion  was  negligent  in  missing  the  end  of  the 
bridge  with  his  wheel ,  if  you  find  that  he 
did  so  drive  it,  and  that  such  negligence  on 
his  part  was  the  proximate  cause  of  the  in- 
Jury,  then  you  must  find  for  the  defendant" 
Examination  of  the  record  fails  to  disclose 
the  ground  on  which  the  refusal  was  made; 
but,  be  that  as  it  may,  language  almost  iden- 
tical with  the  alleged  rejected  charge  was 
used  to  the  jury  in  the  general  charge.  Thus 
the  instruction  was:  "If  it  was  the  plain- 
tiflTs  servant's  negligence  which  was  the  prox- 
imate cause  of  the  injury,  the  railroad  is  not 
responsible ;  if  the  driver — if  you  should  find 
that  there  was  a  driver  in  charge  of  that 
team,  and  if  that  team  was  injured  through 
the  negligence  of  the  driver  as  the  proximate 
cause— why,  then,  the  defendant  would  not 
be  responsible  if  the  negligence  of  the  driver 
was  the  sole  proximate  cause  of  the  injury." 
Where  a  request  to  charge  is  fully  covered 
by  the  general  charge,  it  is  not  error  on  the 
part  of  the  circuit  court  to  refuse  such  a  re- 
quest The  aim  of  permitting  requests  is  to 
secure  a  full  presentation  to  the  jury  of  the 
law  applicable  to  the  case.  When  this  re- 
sult is  secured  independent  of  such  requests, 
it  is  not  error  to  refuse  to  reiterate  the  same 
law.  We  think  the  charge  in  this  case  was 
full  and  clear,  covering  thoroughly  the  law 
applicable.  Therefore  all  objections  are  over- 
ruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

JONES,  J.,  concurs.  WOODS,  J.,  concurs 
in  the  result 

GARY,  A.  J.,  I  concur  in  the  result  as  I 
do  not  think  the  case  of  Brown  v.  Railway, 
57  S.  C.  483,  57  S.  E.  731,  should  be  over- 
ruled- t=a=sBa 
(78  S.  C.  227) 

OWENS  V.  HEYWARD,   Governor,  et  aL 
DUNCAN  V.  SAME. 

(Supreme  Court  of  South  Carolina.    Sept  24, 
1907.) 

Applications  by  W.  R.  Owens  and  W.  H. 
Duncan  for  injunction  against  D.  S.  Heyward, 
Governor,  and  others,  constitntlng  the  state 
board  of  education.  From  an  order  of  Associate 
Justice  Woods  (54  S.  B.  760),  refusing  a  tem- 
porary injunction,  petitioners  appeal.    Affirmed. 

The  petition,  answer,  and  exceptions  are  as 
follows: 

Petition: 
'*To  the  Honorable  the  Justices  of  the  Supreme 
Court: 

"Your  petitioner  would  respectfully  show  un- 
to the  court : 

"(1)  That  your  petitioner  is  a  citizen  and  resi- 
dent taxpayer  of  the  county  of  Barnwell,  having 
children  of  lawful  school  age  in  attendance  upon 
the  free  public  schools  of  said  county,  in  which 
schools  only  such  books  are  permitted  to  be 
used  as  are  prescribed  by  the  state  board  of  edu- 
cation, pursuant  to  the  power  vested  in  it  bv 
section  1184  of  the  Civil  (3ode;  and  your  peti- 
tioner is  required  to  pay  for  said  books  such 
prices  as  said  board  may  contract  for  with  the 
publishers  thereof. 

**C2)  That  on  the  20th  day  of  January,  1906. 


the  Governor,  as  ex  officio  chairman  of  said 
state  board  of  education,  issued  bis  proclama- 
tion, 'To  Whom  It  may  Oncem,'  calling  for 
'bids  for  contracts  to  furnish  fo^  use  in  the 
public  schools  in  the  state,  for  a  period  of  five 
years,  from  July  15,  1906,  •  ♦  •  a  uniform 
series  of  text-books  as  described,'  and  accom- 
panying said  proclamation  was  a  copy  of  cer- 
tain resolutions  of  said  board  and  a  form  of  the 
required  contract  all  of  which  were  designed 
and  intended  to  inform  the  bidders  of  the  re- 

Suirements  of  said  board,  a  copy  of  which  proc- 
imation,  resolutions,  and  contract  is  hereto 
attached  as  a  part  of  this  petition. 

'•(3)  That  on  the  22d  day  of  June,  instant 
pursuant  to  said  proclamation  and  resolutions, 
the  bids  which  had  been  filed  by  competing  pub- 
lishers were  opened  and  considered,  and  cer- 
tain school  books  adopted  thereunder,  to  be 
contracted  for  under  the  terms  of  the  proposed 
contract,  for  use  in  the  free  public  schools. 

"(4)  That  in  the  third  section  of  said  pro- 
posed contract  It  is  provided,  'The  party  of  the 
second  part  (meaning  the  publishers)  further 
agrees  to  and  with  the  party  of  the  first  part 
(meaning  said  board,  the  state)  that  it  will  fur- 
nish the  books  named  in  this  contract  to  its  own 
a|:encies,  to  the  county  depositories,  and  to  in- 
dividuals in  the  state,  through  a  central  deposi- 
tory, to  be  located  in  the  city  of  Columbia,  in 
the  county  of  Richland,  said  depository  anc; 
its  manager  to  be  approved  by  the  state  board 
of  education ;  and  it  is  further  agreed  that  if 
any  books  are  furnished  to  the  above-named 
agencies,  depositories,  and  individuals  in  any 
other  manner,  said  books  shall  be  furnished  at 
the  same  price  and  upon  the  same  terms  as 
those  furnished  through  the  state  depository.' 
And  yonr  petitioner  is  informed  and  believes, 
and  so  alleges,  that  all  of  the  bidders  for  con- 
tracts to  furnish  said  books  thereunder  consid- 
ered the  extra  expense  which  would  be  incurred 
in  establishing  and  maintaining  the  required 
'central  depository,'  and  added  the  estimated 
amount  thereof,  to  wit,  10  per  cent.,  to  the 
cost  price  of  the  books  to  the  purchaser,  over 
and  above  what  said  books  would  have  been  sold 
at,  if  the  board  had  not  required  the  mainte- 
nance of  said  newly  created  'central  deposi- 
tory,' and  required  all  of  said  books  furnished 
under  said  contract  to  be  furnished  through 
the  same. 

'*(5)  That  by  section  1184  of  the  Civil  Code  of 
1902  (volume  1),  'the  general  powers  of  the 
board'  are  defined,  inter  alia,  by  the  fifth  sub- 
division as  follows:  *To  prescribe  and  to  en- 
force, as  far  as  practicable,  the  use  of  a  uni- 
form series  of  text-l>ook8  in  the  free  public 
schools  of  the  state;  to  enter  into  an  agreement 
with  the  publishers  of  the  books  prescribed,  fix- 
ing the  time  of  prescription  and  the  price  above 
which  the  books  shall  not  be  retailed  during  the 
period  of  prescription,  and  a  rate  of  discount  at 
not  less  than  which  the  books  shall  be  furnished 
to  the  retail  dealers  in  this  state;  to  require 
the  publishers,  in  the  discretion  of  the  board,  to 
establish  in  each  county  one  or  .more  deposi- 
tories of  their  books  within  the  state,  at  such 
place  or  places  as  the  board  may  designate,  and 
where  such  books  may  be  obtained  withont  de- 
lay; and  to  exact  of  the  publishers  a  bond  in 
the  sum  of  not  more  than  five  thousand  dollars 
conditional  for  the  faithful  performance  of  the 
agreement,  and  with  a  penalty  of  twenty-five 
dollars  for  each  violation  of  the  agreement,  the 
form  and  execution  of  the  bond  to  be  approved 
by  the  Attorney  General  of  the  state,  which 
agreement  and  bond  shall  be  deposited  with  the 
State  Treasurer,  all  recoveries  thereon  to  go  in^ 
to  the  state  treasury  for  school  purposes.'  And 
in  section  1239  of  said  0>de  it  is  prescribed: 
'The  county  boards  of  education  of  the  several 
counties  of  this  state  are  hereby  authorized  and 
required  to  set  aside  from  the  public  school 
fund  of  their  respective  counties  an  amount  not 
exceeding  five  hundred  dollars,  for  the  purpose 
of  providing  the  pupils  attending  the  free  pub- 
lic schools  of  their  counties  with  school  text- 
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books  at  actual  cost  or  exchange  prices.  The 
amount  so  set  aside  from  the  school  funds  shall 
be  paid  to  the  county  superintendent  of  educa- 
tion by  the  county  treasurer,  out  of  the  un- 
appropriated general  school  funds  in  his  hands, 
on  the  warrant  of  said  county  board  of  educa- 
tion, and  shall  be  and  remain  a  permanent  fund 
in  the  hands  of  the  county  superintendent  of 
education,  to  be  used  in  purchasing  and  keeping 
on  hand  school  text-books  for  sale  to  pupils  at' 
tending  the  free  public  schools  of  his  county, 
for  cash,  at  actual  cost  or  exchange  prices,  and 
to  be  used  for  no  other  purpose,  and  in  no  other 
manner;  and  the  place  where  said  school  text' 
books  are  kept  and  sold  shall  be  deemed  deposi- 
tories, under  the  control  of  the  state,  as  pro* 
vided  in  the  seventh  article,  or  provision,  in  the 
contract  made  in  1893  with  the  publishers  of 
school  text-books.  That  the  county  superintend- 
ent of  education  in  every  county  in  the  state 
be,  and  he  is  hereby,  required  to  keep  his  office 
open  each  day  of  the  week  prior .  to  the  time 
appointed  for  schools  to  open  in  his  county, 
and  for  one  week  immediately  after,  and  for 
at  least  one  day  in  each  week  during  the  re- 
mainder of  the  school  term,  for  the  convenience 
of  those  wishing  to  purchase  books.'  The  'sev- 
enth article  or  provision'  referred  to  in  the 
above  section  is  as  follows:  '(7)  That  if  the 
Legislature  of  the  state, .  or  the  state  board  of 
examiners,  should  hereafter  provide  for  a  system 
of  depositories  under  the  control  of  the  state, 
they  agree  to  furnish  their  adopted  books  to 
the  depositories  at  their  best  rate  and  terms  of 
exchange,  their  best  prices  and  terms  of  intro- 
duction, and  their  greatest  rate  of  discount,  set 
forth  in  their  original  and  supplemental  proposi- 
tions to  the  state  board  of  examiners,  pay  the 
transportation  charges  on  all  cash  orders  for 
such  books  when  shipped  by  freight,  and  to  so 
ship  when  so  ordered,  and  to  make  no  charge 
at  any  time  for  box,  packing  or  drayage,  and 
to  conform  to  all  reasonable  orders  of  the  state 
board  touching  the  reflations  of  same/ 

"(6)  That  your  petitioner  is  informed  and  be- 
lieves that  the  amount  annually  expended  for 
the  purchase  of  school  books  for  the  free  pub- 
lic schools  of  the  state  for  which  said  books  are 
prescribed  is  at  least  $100,000,  and  it  is  esti- 
mated that  the  entire  amount  of  sales  for  the 
succeeding  five  years  provided  for  in  the  pro- 
posed contract  is  between  $500,000  and  $600,- 
000,  of  which  amount,  as  above  set  forth,  10 
per  cent,  over  and  above  all  other  expenses  in- 
curred in  distributing  the  school  books  is  intend- 
ed to  go  to  the  'central  depository'  in  payment 
of  services  rendered  and  expenses  incurred  by 
■aid  central  depository,  exclusive  of  and  in  ad- 
dition to  the  cost  and  expenses  of  maintaining 
the  various  county  depositories,  and  is  an  ad- 
ditional expense  which  would  not  be  incurred 
but  for  the  illegal  establishment  of  said  'central 
depository,'  and  the  incurring  of  said  expense 
is  without  the  warrant  of  law,  and  is  an  indirect 
tax  illegally  levied  upon  the  patrons  of  the  pub- 
lic schools,  and  the  same  is  practically  a  bonus 
contributed  to  private  enterprise. 

"(7)  Tour  petitioner  is  informed  and  believes, 
and  so  alleges,  that  since  the  date  of  the  accept- 
ance of  the  bid  and  the  adoption  of  said  books 
for  the  next  succeeding  five  years  as  above 
mentioned,  to  wit,  on  the  — — •  day  of  June, 
instant,  the  various  publishers,  or  a  majority 
thereof,  whose  bids  had  been  accepted  by  the 
board,  met  and  selected,  as  the  manager  of  the 
•central  depository,'  in  the  city  pf  Columbia,  a 
retail  book  concern  of  said  city,  and  then  and 
there  agreed  to  give  as  compensation  to  said 
book  concern,  for  acting  as  the  said  central  de- 
pository, 10  per  cent,  of  the  gross  price  of  all 
books  to  pass  through  the  hands  of  said  dealer 
or  shipped  to  county  'depositories  or  individuals 
by  its  order,  under  its  direction  or  through  said 
'central  depository,'  and  said  extra  10  per  cent, 
being  in  addition  to  the  net  price  of  said  books 
as  furnished  to  the  county  depositories,  and  the 
10  per  cent,  allowed  said  county  depositories 


for  their  immediate  remuneration  and  exi>ense. 

"(8)  And  your  petitioner  contends  and  charges 
that  the  amount  so  allowed  to  .the  central  de- 
pository is  an  additional  amount  over  and  above 
the  actual  cost  of  the  books  which  the  law  con- 
templates shall  be  charged  to  the  patrons  of  the 
schools,  and.  being  charged  solely  for  the  main- 
tenance of  the  central  dei)ository,  la  a  violation 
of  the  law,  in  that  it  increases  the  number  of 
middlemen  acting  between  the  publisher  and  the 
ultimate  purchasers,  to  the  cost  and  damage  of 
the  latter. 

*'(9)  Your  petitionier  respectfully  contends  that 
by  the  statutes  of  this  state  the  cost  of  the  books 
to  patrons  of  the  school  shall  be  the  net  price 
received  by  the  publishers,  plus  the  percentage 
allowed  to  the  local  county  depositories,  and 
that  it  is  unlawful  and  beyond  the  power  of  the 
board  to  add,  by  any  means  whatsoever,  and 
especially  by  newly  created  and  additional  agen- 
cies, any  sum,  however  small,  to  the  cost  of 
these  books  which  the  purchaser  is  required  to 
pay. 

"(10)  That  the  said  third  Section  of  the  pro- 
posed contract,  in  requiring  that  books  fur^ 
nished  to  'individuals  in  any  other  manner'  than 
'through  the  state  depository'  'shall  be  fui^ 
nished  at  the  same  price  and  upon  the  same 
terms  as  those  furnished  through  the  state  de- 
pository,' compels  the  patrons  of  the  school, 
when  procuring  the  books  directly  from  the  pub- 
lishers, without  the  intervention  of  county  de- 
positories of  the  state  depository,  to  pay  10 
per  cent,  beyond  the  price  for  which  the  books 
would  otherwise  be  provided  to  them,  and  that 
said  10  per  cent  Is  either  a  bonus  given  by  the 
board  to  the  state  depository  for  services  not 
rendered,  or  is  allowed  to  the  publishers  in  ad- 
dition to  the  cost,  and  is  a  penalty  imposed 
upon  the  individual  for  failing  to  procure  said 
books  through  the  county  depositories  or  the 
state  depository,  and  is  in  violation  of  the  legal 
rights  of  your  petitioner  and  the  other  patrons 
of  the  schools,  and  without  warrant  of  law. 

"(11)  That  the  first  section  of  said  contract  is 
as  follows:  'That  the  party  of  the  second  part 
hereby  covenants  and  agrees  to  and  with  the 
party  of  the  first  part  to  establish  and  maintain 
from  and  after  the  1st  day  of  September,  1906. 
up  to  the  31st  day  of  August,  1911,  not  fewer 
than  three  depositories  or  agencies  in  each  and 
every  county  of  the  state,  said  depositories  to 
be  approved  by  the  state  board  of  education, 
where  there  shall  be  constantly  on  hand  for 
sale  to  the  children  attending  the  public  sdiools 
a  sufficient  number  of  the  books  hereinafter 
named,  and  at  the  prices  hereinafter  named  in 
this  contract  to  supply  the  demands,  the  same 
to  be  established  at  such  places  as  will  afford 
proper  facilities  for  the  purchase  of  such  books: 
provided,  however,  chat  nothing  herein  contained 
shall  prevent  the  said  party  of  the  second  part 
from  establishing  such  additional  agencies  or 
depositories  as  it  may  deem  necessary  and  prop- 
er, it  being  understood  that  the  failure  of  the 
party  of  the  second  part  to  supi^ly  a  sufficient 
number  of  depositories  or  agencies  as  may  be 
determined  by  the  state  board  of  education  of 
South  Carolina  shall  operate  a  forfeiture  of 
this  contract.' 

"(12)  That  the  said  proposed  contract  conr 
tains  many  provisions  not  warranted  by  law,  as 
a  mere  inspection  of  the  same  will  show;  and 
therein  it  is  required  that  the  bond  provided  for 
shall  contain  conditions  not  in  accordance  with 
law,  and  the  said  proposed  contract  attempts 
to  change  the  procedure  which  has  prevailed  in 
the  courts  of  this  state  for  a  century  for  the 
collection  of  official  or  statutory  bonds. 

"(13)  That  your  petitioner  respectfully  con- 
tends that  the  county  depositories  provided  by 
the  statutes  of  this  state  are  amply  sufficient, 
together  with  the  services  of  the  county  superin- 
tendents of  education,  as  means  for  the  efficient 
distribution  of  all  the  school  text-books  to  be 
used  in  the  free  public  schools  of  this  state, 
and  that  the  additional  agencies  cannot  legally 
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be  created  at  the  expense  of  the  people  by  the 
«aid  board  of  education,  and  that  an  attempt  to 
do  is  utterly  ultra  vires. 

"(14)  That  your  petitioner  is  informed  and 
believes  that  it  is  the  intention  of  the  said 
board  of  education,  pursuant  to  the  proclama- 
tion, resolutions  and  'adoption'  before  mention- 
ed, to  enter,  with  the  publishers  successfully 
bidding  thereunder  for  the  furnishing  of  the 
school  books  of  the  state,  into  a  contract  identi- 
cal with,  or  similar  to,  the  proposed  contract 
before  mentioned,  embodying  all  of  the  essential 
provisions  thereof,  and  that  unless  this  honor- 
able court  shall  enjoin  said  board  from  attemi)t- 
ing  to  execute  saia  contract  with  the  siune  will 
be  entered  into  between  said  publishers  and  the 
state  board,  and  that  your  petitioner  and  the 
other  patrons  of  the  puolic  schools  of  the  state 
will  have  no  remedy  or  relief  against  the  en- 
forcement of  its  unjust  and  unlawful  terms. 

''(15)  That  your  petitioner  has  no  adequate 
remedy  at  law,  other  than  as  this  honorable 
court  may  grant  in  its  proceedings. 

"(16)  That,  the  conditions  upon  which  the  bids 
were  made  having  required  the  establishment  of 
the  illegal  and  'state  depository,'  it  is  respect- 
fully contended  that  the  bidding  and  'adoption' 
before  mentioned  were  not  such  as  is  contem- 
plated by  law,  and,  in  that  the  bids  were  not  for 
the  cost  of  the  books,  such  as  is  estimated  by 
law,  that  the  action  of  the  board  in  the  premises 
was  null  and  void. 

"(17)  That  pn  account  of  the  matters  herein- 
before alleged  the  petitioner  charges  that  not  a 
single  legal  and  lawful  bid  was  made  by  uny 
book-publishing  house,  and  on  that  account  no 
legal  adoption  or  award  could  be  made  by  the 
said  boaid  to  any  of  said  publishing  houses  so 
bidding;  that  said  bids  were  caused  directly 
and  immediately  by  the  action  of  the  said  board 
in  requiring  said  bidding  publishing  houses  to 
bid  with  reference  to  said  central  depository 
and  the  additional  cost  and  expense  of  school 
books  necessitated  thereby. 

"Wherefore  your  petitioner  prays  that  the 
said  state  board  of  education  be  enjoined  from 
entering  into  the  proposed  contract,  or  doing  or 
performing  any  other  act  pursuant  to  said  illegal 
bidding  and  awarding  of  the  contract,  and  for 
such  other  and  further  relief  as  may  be  just 
and  equitable." 

Answer: 

'*rhe  defendants  above  named,  answering  the 
petition  herein,  allege: 

"(1)  As  to  the  first  paragraph  thereof,  that 
they  are  informed  and  believe,  and  allege,  that 
the  said  W.  H.  Duncan  is  at  present  a  tax- 
payer and  patron  in  the  Barnwell  graded  school 
district,  which  school  district  was  created  by 
an  act  of  the  General  Assembly  approved  De- 
cember 23,  1886.  See  Vol.  19,  Statutes  of  South 
Carolina,  pp.  552,  553.  That  section  5  of  article 
11  of  the  Constitution,  by  special  provision, 
retains  and  maintains  the  integrity  and  powers 
of  Fuch  special  school  district  That  said  act 
(1886)  provides  that  the  board  of  trustees  of 
the  Barnwell  graded  school  district  shall  have 
the  following  powers  and  duties:  (1)  To  dis- 
charge the  duties  of  school  trustees,  and  have 
all  the  powers,  privileges,  rights,  and  liabilities 
DOW  possessed  by  and  pertaining  to  school  trus- 
tees. (2)  To  determine  the  studies  and  class 
books  to  be  used  in  the  schools  of  said  district. 
That  they  are  informed  and  believe  that  the 
said  trustees  adopt  their  own  books  and  fix 
their  own  prices,  independent  of  the  adoption* 
of  the  state  board  of  education,  and  that  the 
said  W.  H.  Duncan,  as  a  citizen  of  said  school 
district,  is  exempt  from  the  adoption  and  prices 
fixed  by  the  state  board  of  education,  and  that 
he  has  relief  through  such  trustees  without  peti- 
tioning to  the  courts,  if  the  state  board  of  edu- 
cation should  provide  unsatisfactory  books  and 
unsatisfactory  prices.  And  these  defendants  al- 
lege that  they  have  no  knowledge  or  information 


sufficient  to  form  a  belief  as  to  the  truth  of 
the  allegations  contained  in  the  first  paragraph 
of  the  petition,  except  as  the  same  may  have 
been  hereinbefore  admitted. 

"(2)  As  to  the  second  paragraph  of  the  peti- 
tion, they  admit  the  allegations  thereof. 

"(3)  As  to  the  third  paragraph  of  the  peti- 
tion, they  admit  the  allegations  thereof. 

"(4)  As  to  the  fourth  paragraph  of  the  peti- 
tion, they  admit  that  in  the  third  section  of 
the  said  contract  it  is  provided  as  therein  al- 
leged, but  they  deny  each  and  every  other  al- 
legation in  said  fourth  paragraph  of  the  peti- 
tion contained. 

"(5)  As  to  the  fifth  paragraph  of  the  peti- 
tion, they  admit  the  allegations  of  the  same,  ex- 
cept that,  in  quoting  section  1239  of  the  Civil 
Code  of  1902,  the  date  of  the  contract  therein 
referred  to  is  incorrectly  given  as  '1903,'  where- 
as said  date  as  given  in  said  section  1239  Is 
*1893,'  and  they  allege  that  the  said  'contract 
made  in  1893  with  the  publishers  of  school 
text-books'  has  long  since  expired  by  its  own 
limitation,  and  that  the  said  'seventh  article  or 
provision'  tiiereof  has  no  longer  any  force  or 
effect. 

"(6)  As  to  the  sixth  paragraph  of  the  petition, 
they  admit  so  much  thereof  as  alleges  the 
amount  of  the  annual  expenditure  for  school 
books  in  this  state,  and  the  estimated  amount 
for  the  next  five  years,  but  deny  each  and  every 
other  allegation  thereof  except  as  hereinafter 
admitted.  And  they  allege  that  the  10  per  cent, 
on  the  retail  price  of  the  books  which  is  to  go  to 
the  manager  of  the  central  depository  is  in  lieu 
of  and  supersedes  the  greater  expense  that  would 
otherwise  be  incurred  bv  the  puDlishers  at  their 
offices  in  Richmond,  New  York,  Boston,  Chi- 
cago, and  elsewhere,  for  storage,  insurance,  tax- 
es, extra  clerk  hire,  extra  bookkeepers,  the  ad- 
ditional expense  of  collecting  small  amounts 
scattered'  over  a  large  area  of  territory,  and 
the  excess  of  freight  and  express  charges  that 
would  be  involved  in  shipping  the  books  in 
small  lots  to  the  local  depositories  in  the  several 
counties,  as  compared  with  shipping  same  in 
large  or  car  loa<}  lots  to  the  central  depository 
at  (!k>Inmbia ;  all  the  freight  and  express  charges 
of  distributing  books  from  the  central  depository 
at  Columbia  to  the  local  depositories  in  the 
several  counties  being  includeu  in  and  covered 
by  the  said  10  per  cent  going  to  the  manager 
of  said  central  depository. 

"(7)  As  to  the  seventh  paragraph  of  the  peti- 
tion, they  admit  the  selection  of  a  manager  of 
the  central  depositorv  at  Columbia,  astherein 
alleged,  and  that  such  manager  is  to  receive  10 

Eer  cent  on  the  retail  prices  of  the  books 
andled  through  such  central  depository,  but 
deny  each  and  every  other  allegation  of  said 
paragraph  except  as  the  same  may  be  admitted 
in  the  next  preceding  paragraph  of  this  answer. 

*'(8)  As  to  the  allegations  of  the  eighth  para- 
graph of  the  petition,  they  deny  the  same. 

"(9)  As  to  tiie  ninth  paragraph  of  the  petition, 
they  deny  the  allegations  thereof. 

"(10)  As  to  the  tenth  paragraph  of  the  peti- 
tion, they  deny  the  allegations  uereof. 

"(11)  As  to  the  eleventh  paragraph  of  the 
petition,  they  admit  the  allegations  thereof. 

"(12)  As  to  the  twelfth  paragraph  of  the  peti- 
tion, they  deny  the  allegations  thereof. 

"(13)  As  to  the  thirteenth  paragraph  of  the 
petition,  they  deny  the  allegations  thereof. 

"(14)  As  to  the  fourteenth  paragraph  of  the 
I>etition,  they  admit  the  allegations  thereof,  ex- 
cept that  they  allere  that  the  contract  with 
some  of  said  publishers  has  already  been  ex- 
ecuted, and  except  that  they  deny  that  the  terms 
thereof  are  either  unjust  or  unlawful,  and  fur- 
ther deny  that  petitioner  has  no  remedy  or  re- 
lief other  than  the  injunction  sought  by  him  in 
this  action. 

"(15)  As  to  the  fifteenth  paragraph  of  the  pe- 
tition, they  deny  the  allegations  thereof. 

"(16)  As  to  the  sixteenth  paragraph  of  ths 
petition,  they  deny  the  allegations  thereof. 
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*'(17)  As  to  the  seventeenth  paragraph  of  the 
petition,  they  deny  the  alleffationa  thereof. 

^'(18)  They  deny  each  and  every  allegation  of 
the  petition  not  hereinbefore  admitted. 

'^(19)  And,  further  answering  the  petition 
herein,  these  defendants  allege  that  pursuant  to 
the  statutes  in  such  case  made  and  provided, 
and  pursuant  to  the  proclamation  of  Gov.  D.  O. 
Heyward,  chairman  of  the  state  board  of  educa- 
tion, and  pursuant  to  the  resolutions  of  the 
board,  they  met  as  the  state  board  of  education 
of  South  Carolina  on  the  22d  and  23d  days  of 
June,  1906,  and  adopted  a  series  of  text-books 
for  the  five  years  next  ensuing  from  and  after 
September  1,  1906.  after  the  bids  of  the  compet- 
ing publishers  had  been  duly  filed  and  examined, 
and  that  some  of  the  successful  bidders  had 
signed  their  contracts  and  executed  and  filed 
their  bonds  In  the  office  of  the  state  board  of 
education  before  the  commencement  of  this  ac- 
tion, and,  as  defendants  are  informed  and  be- 
lieve, have  already  begun  the  manufacture  of 
the  special  South  Carolina  edition  of  said  text- 
books, with  the  indorsements  required  by  this 
board  printed  on  the  back  thereof :  that  the  form 
of  contract  between  the  state  and  the  publishers 
adopted  by  the  board  is  in  strict  accordance 
with  the  statutes  of  this  state,  and  a  copy  of 
said  contract  is  hereto  appended  as  a  part  of 
this  answer,  which  said  contract  was  duly  ap- 
proved by  the  Attorney  General  of  this  state, 
and  reference  thereto  is  hereby  craved,  especially 
to  the  last  sentence  of  the  third  paragraph 
thereof,  added  thereto  by  way  of  amendment  by 
the  advice  of  the  Attorney  General;  that  the 
method  of  supplying  text-books  to  the  patrons  of 
the  free  public  schools  of  this  state  as  outlined 
m  said  contract  was  determined  upon  by  said 
board  after  careful  consideration  as  not  only 
in  accordance  with  law,  but  as  the  best  possible 
method  from  the  standpoint  of  convenience  and 
economy  to  the  patrons  of  said  schools:  that 
under  said  method,  the  patrons  of  said  schools 
will  be  able  to  procure  said  books  with  greater 
convenience  and  at  as  low  or  lower  prices  than 
under  the  next  previous  contract  of  1900.  al- 
though in  many  respects  the  books  to  be  fur- 
nisbed  under  the  present  contract  are  much  su- 
perior in  quality  to  those  furnished  under  the 
former  contract  of  1900;  that  under  the  former 
contract  the  said  text-books  were  often  sold  by 
^5®«^^'  ^JH^^^IS  ^^  ^«  patrons  of  the  schools 
at  25,  40.  50,  60.  and  even  75  per  cent  above 
tne  contract  price,  whereas,  under  the  present 
contract,  it  will  be  impossible  to  sell  said  books 
to  the  patrons  of  said  schools  at  anything  above 
the  contract  retail  price  stamped  on  the  back 
of  each  book;  that  under  the  present  arrange- 
ment many  thousands  of  dollars  will  be  saved 
to  the  patrons  of  said  schools:  that  all  hereto- 
fore existing  contracts  for  school  books  have  ex- 
pired by  their  own  limitations,  and  that  the 
state  of  South  Carolina  has  now  no  contracts 
for  text-books  for  Its  schools,  except  those  con- 
tracts now  made  and  being  made  which  plain- 
tiff seeks  to  enjoin;  that  the  public  schools  of 
the  state  will  begin  to  open  about  the  middle  of 
the  month  of  August  next,  and  they  will  be 
seriously  disorganized  and  embarrassed  by  even 
a  temporary  injunction,  pending  this  action,  re- 
straining these  defendants  from  executing  the 
said  contracts  agreed  on  by  them  with  the  pub- 
lishers. 

"Wherefore  these  defendants  pray  that  the 
interlocutory  injunction  herein  may  be  vacated, 
and  that  the  petition  herein  may  bie  dismissed." 

Exceptions : 

"(1)  His  honor  erred  in  dissolving  the  tem- 
porary restraining  order;  the  actions  being 
brought  solely  for  an  injunction,  and  a  prima 
facie  case  being  made  for  the  same  by  the  veri- 
fied petitions. 

"(2)  His  honor  erred  in  not  granting  an  inter- 
locutory order,  restraining  the  respondents  from 
entering  into  the  contract  mentioned  in  the  peti- 
tions until  the  cases  could  be  heard  by  the  court 
upon  their  merits;   the  actions  being  brought 


solely  for  an  injunction,  and  the  verified  peti- 
tions making  on  their  face  a  prima  facie  show- 
ing for  same. 

^'(3)  His  honor  erred  in  dissolving  the  tem- 
porary restraining  order,  and  in  refusing  to 
grant  an  interlocutory  oraer  restraining  the  de- 
fendants from  executing  the  contract  mentioned 
in  the  petitions,  because  as  the  proceedings  were 
brought  solely  for  an  injunction,  and,  as  the 
verified  petitions  made  a  prima  facie  showing 
therefor,  he  could  not  determine  the  questions 
raised  by  the  petitions  upon  the  showing  before 
him  adversely  to  the  petitioners,  without  deny- 
ing to  them  a  hearing  upon  the  merits  in  the 
mode  prescribed  by  law. 

"(4)  His  honor  erred  in  holding  that  the  state 
board  of  education  had  authority  to  authorize 
and  to  establish  a  central  depository,  and  to 
provide  for  and  insert  in  the  contracts  with 
the  publishers  whose  books  were  adopted  a 
provision  creating  this  central  depository,  be- 
cause, under  and  by  the  terms  of  the  contract 
set  out  in  the  petition,  and  which  the  state 
board  of  education  was  about  and  intended  to 
enter  Into,  the  price  of  school  books  was  made 
10  per  cent,  higher  than  the  same  should  have 
been,  and  would  have  been,  had  the  said  board 
not  established  said  central  depository,  and  re- 
quired all  bids  to  be  made  with  reference  there- 
to, and  the  additional  expense  thereby  occa- 
sioned. 

**(5)  His  honor  erred  in  not  holding  that  the 
state  board  of  education  was  without  authority 
to  create  or  establish  said  central  depository; 
the  law  providing  how,  when  and  where  deposi- 
tories should  be  established,  and  the  compensa- 
tion to  be  allowed  to  those  keeping  the  same. 

'*<6)  His  honor  erred  in  not  holding  that  as 
the  state  board  of  education  was  the  creature 
of  the  statute,  and  as  it  had  no  authority  other 
than  therein  given  to  it,  and  as  such  statute 
gave  it  no  authority  to  establish  a  central  de- 
pository, but  only  to  establish  county  deposi- 
tories. It  was  without  power  to  create  and  estab- 
lish this  central  depository,  or  to  require  the 
publishers  to  bid  with  reference  thereto,  and 
the  additional  expense  and  cost  in  text-bo6ks 
occasioned  thereby. 

*'(7)  His  honor  erred  in  not  holding  that  the 
only  depositories  authorized  by  law  are  county 
depositories,  and  that  consequently  the  state 
board  of  education  Imd  no  authority  to  establish 
a  central  depository  for  the  entire  state— really 
a  state  depository— and  thus  add  to  the  cost  of 
the  text-books  in  the  free  public  schools. 

"(8)  His  honor  erred  in  holding  that  the  peti- 
tioners could  not  bring  and  maintain  these  pro- 
ceedings, but  that  they  could  only  be  brought  by 
or  on  behalf  of  the  state,  as  the  alleged  injuries 
did  not  differ  in  kind  from  that  suffered  by  the 
people  at  large. 

"(9)  His  honor  erred  in  holding  that  the  per- 
sonal interest  of  the  petitioner  was  exceedingly 
small,  and  that  on  that  account  the  wrong  com- 
plained of  should  not  have  the  same  standing  in 
court  it  would  have  had  had  his  interest  been 
exceedingly  large,  because,  while  the  individual 
cost  to  the  plaintiff  of  paying  the  additional  ex- 
pense occasioned  by  the  cen&al  depository  may 
be  small,  yet  thousands  and  thousands  of  school 
patrons  are  similarly  affected. 

«'(10)  His  honor  erred  in  holding  that  the 
petitioner  had  waited  without  excuse  to  bring 
these  proceedings  until  the  board  had  expended 
much  time  and  labor  in  the  adoption  of  text- 
books, because,  as  it  was  impossible  for  the 
plaintiff  to  have  known  of  the  purpose  or  inten- 
tion of  the  state  board  of  education  with  regard 
to  a  central  depository,  a  sooner  action  would 
have  been  impertinent  and  discourteous  to  the 
state  board,  and  would  have  been  based  upon  an 
assumption  that  they  would  exceed  their  author- 
ity under  the  law.  when  every  citizen  has  a 
right  to  assume  that  public  officers  will  act 
within  the  scope  of  their  authority  and  will  obey 
the  law. 

"(11)  His   honor   erred    in    holding   that  tbi 
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establishment  of  the  central  depository  by  the 
state  boadrd  of  education  did  not  increase  the 
cost  price  to  the  school  children  of  text-books 
over  and  aboye  what  the  same  would  have  cost, 
had  there  been  no  central  ilepository  created  by 
the  board. 

**(12)  His  honor  erred  in  not  granting  an  in- 
terlocutory order  in  each  case  restraining  the 
state  board  of  education  from  entering  into  the 
contract  mentioned  in  the  petitions  herein,  un- 
til these  proceedings  could  be  heard  upon  their 
merits  and  the  facts  ascertained  and  determined 
in  the  manner  and  mode  prescribed  by  law.  . 

"It  is  agreed  that  the  above  two  cases  shall 
be  consolidated  and  heard  together,  and  that 
when  the  case,  with  exceptions,  is  printed,  it 
shall  constitute  the  return  required  by  the  rules 
of  court,  and  may  be  filed  with  the  clerk  of  the 
Supreme  Court  as  and  for  such  return." 

Bellinger  &  Welch,  for  appellant.  Le  Roy 
P.  Toumans,  Atty.  Gen.,  D.  C.  Ray,  Asst.  Atty. 
Gen.,  and  J.  S.  Muller,  for  respondents. 

JONES,  J.  The  petition  in  each  of  these 
cases  is  addressed  to  the  justices  of  this  court, 
and  seeks  to  enjoin  the  state  board  of  education 
from  entering  into  certain  contracts  with  cer- 
tain publishers  to  furnish  school  books  for  the 
free  public  schools  of  the  state.  Applications 
were  made  before  Hon.  C.  A.  Woods.  Associate 
Justice,  at  chambers,  for  temporary  injunctions, 
and  he.  on  July  19,  1906,  in  an  opinion  pub- 
lished in  74  S.  C.  560,  54  S.  E  760.  rendered 
judgment  refusing  the  temporary  injunction 
sought.  The  petitioners  appeal  to  this  court 
from  said  order  on  a  number  of  exceptions, 
which,  with  the  complaint  and  answer  and  or- 
der appealed  from,  will  be  set  out  in  the  report 
of  this  case.  After  careful  consideration,  the 
exceptions  are  overruled,  and  the  order  of  As- 
sociate Justice  Woods  is  affirmed,  for  the  rea- 
sons therein  stated. 


(78  S.  C.  388)  • 

COBB    ft   SEAL    SHOE   STORE   T.   -ETNA 
INS.  CO. 

(Supreme  Court  of   South   Carolina.    Oct.   18, 
1907.) 

Appeal  from  Common  Pleas  Circuit  Court  of 
Abbeville  County;  R.  O.  Purdy,  Judge. 

Action  by  the  Cobb  &  Seal  Shoe  Store 
against  the  ^tna  Insurance  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed by  an  equally  divided  court. 

King,  Spalding  &  Little  and  M.  P.  De  Bruhl, 
for  appellant    W.  P.  Greene,  for  respondent 

WOODS.  J.  The  plaintiff  recovered  judgment 
on  defendant's  policy  of  fire  Insurance  covering 
a  stock  of  shoes  in  a  store  at  Edgefield,  S.  C. 
Motions  made  by  the  defendant  for  direction  of 
a  verdict  and  for  a  new  trial  were  refused,  and 
the  main  points  involved  in  the  appeal  relate  to 
the  grounds  on  which  these  motions  were  based. 

The  plaintiff  was  duly  incorporated  under  the 
name  of  Cobb  &  Seal  Shoe  Store,  but  did  busi- 
ness under  the  name  of  Cobb  &  Seal,  and  the 
policy  was  issued  in  the  name  of  Cobb  &  Seals, 
instead  of  the  proper  corporate  name.  The  de- 
fendant asked  the  court  to  hold,  as  a  matter  of 
law,  the  corporation  Cobb  &  Seal  Shoe  Store 
could  not  recover  on  a  policy  of  insurance  is- 
sued in  the  name  of  Cobb  &  Seals.  O.  H.  Cobb 
testified  to  informing  Norris,  the  insurance 
agent,  of  the  incorporation,  and  of  the  true 
corporate  name,  when  he  was  negotiating  for 
the  insurance,  and  before  the  policy  was  issued. 
If  the  real  meaning  of  the  contract  was  to  in- 
sure the  corporate  property  for  the  benefit  of 
the  corporation,  designating  the  corporation  as 
Cobb  &  Seals,  instead  of  using  its  true  corpo- 
rate name,  cannot  have  any  effect  to  relieve  the 


insurer  from  liability.  A  contract  Is  good  be- 
tween the  parties,  no  matter  how  incorrect  the 
names  used  in  the  paper  may  be,  if  it  appears 
they  were  intended  as  the  names  of  the  parties 
to  be  bound  by  the  contract  or  to  receive  its 
benefits.  Neely  v.  Torkville,  10  S.  C.  147;  1 
Thompson  on  Corporations,  §  294.  Evidence 
that  there  was  no  such  legal  entity  as  Cobb  ft 
Seals,  and  that  the  defendant's  agent,  before 
issuing  the  policy,  knew  the  property  was  owned 
by  the  corporation,  Cobb  ft  Seal  Shoe  Store, 
tended  strongly  to  show  the  failure  to  use  the 
true  corporate  name  in  the  policy  was  a  mere 
inadvertence,  and  that  "Cobb  ft  Seals,"  in  the 
contract,  meant  the  corporation.  It  follows 
there  was  no  such  failure  to  show  a  contract 
with  the  plaintiff  corporation  as  to  require  the 
court  to  direct  a  verdict  for  the  defendant  or 
order  a  new  trial. 

.  The  policy  requires:  "(1)  The  insured  will 
take  a  complete  itemized  inventory  of  the  stock 
on  hand  at  least  once  in  each  calendar  year, 
and,  unless  such  inventory  has  been  taken  with- 
in twelve  calendar  months  prior  to  the  date  of 
this  policy,  one  shall  be  taken  in  detail  within 
thirty  days  of  the  issuance  of  this  policy,  or  this 
policy  shall  be  null  and  void  from  such  date, 
and  upon  demand  of  the  assured  the  unearned 
premium  from  such  date  shall  be  returned." 
The  plaintiff,  having  just  opened  the  Edgefield 
store,  had  not  taken  stock,  and  had  no  inventory 
when  the  contract  of  insurance  was  made,  un- 
less the  invoices  of  the  goods  purchased  are  to 
be  so  regarded.  The  invoices  and  all  the  books 
relating  to  the  Edgefield  business  were  burned 
in  the  store;  but  there  was  evidence  that  the 
plaintiff  kept  in  a  safe  in  its  Abbeville  store 
duplicate  invoices  of  all  goods  sent  to  the  Edge- 
field store.  As  an  inventory  at  the  time  the 
business  opened,  which  was  less  than  12  months 
before  the  date  of  the  policy,  the  plaintiff  offered 
a  set  of  these  invoices,  showing  all  goods  which 
had  been  received  at  the  opening.  A  merchant's 
invoices  are  written  itemized  accounts,  sent  to 
him  by  the  seller,  of  the  goods  purchased  and 
the  prices  charged.  His  inventory  of  goods  is 
his  stock  taking  written  out  in  detail.  It  con- 
sists of  a  detailed  descriptive  list  of  all  the 
articles  in  the  store,  with  a  bona  fide  estimate 
of  the  market  value  of  each  article.  Obviously 
it  is  not  true  as  a  general  proposition  that  a  col- 
lection of  all  the  invoices  less  the  aggregate 
sales  is  the  equivalent  of  an  inventory.  After 
goods  have  reached  the  storehouse,  they  may  be 
stolen,  or  prove  to  be  worth  less  than  the  in- 
voice price,  because  unsalable  or  shopworn. 
The  difference  between  the  invoice  price  and  the 
inventorial  value  increases  with  the  duration  of 
the  business.  Therefore,  when  applied  to  a 
mercantile  business  which  has  continued  long 
enough  for  the  difference  between  the  sum  of  the 
invoices,  less  the  sales,  and  the  inventory  to  be 
material,  we  give  full  assent  to  the  following 
cases  holding  the  inventory  required  by  this 
provision  of  a  policy  cannot  be  supplied  by 
the  invoices:  So.  Ins.  Co.  v.  Knight,  111  Ga. 
622,  36  S.  E.  821,  52  L.  R.  A.  70,  78  Am.  St. 
Rep.  216;  Fire  Ass'n  v.  Masterton,  26  Tex. 
Civ.  App.  518.  61  S.  W.  962;  Home  Ins.  Co. 
V.  Delta  Bank,  71  Miss.  608,  15  South.  932. 
This  business  had  continued  for  about  five 
months,  a  period  long  enough  for  material  loss 
and  depreciation  when  the  fire  occurred,  and 
therefore  we  think  the  plaintifiTs  position  that 
the  sum  of  all  the  invoices,  less  the  sales,  was 
equivalent  to  an  inventory  made  at  the  time  of 
the  fire,  is  untenable. 

But  at  the  beginning  of  the  business  a  formal 
inventory  or  taking  of  stock  would  show  prac- 
tically the  same  articles  in  the  storehouse  as  the 
invoices  preserved  by  the  merchant  as  a  record 
of  the  goods  in  his  store  at  the  opening.  As 
the  valuations  in  the  inventory  rest  on  the  mer- 
chant's own  estimate,  the  inventory  taken  at 
the  beginning  would  show  stock  or  estimated 
value  greater  than  the  sum  of  the  invoices:  for 
it  is  fair  to  assume  the  business  would  not  be 
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undertaken  unless  the  merchant  supposed  the 
lEoods  to  be  worth  more  in  his  storehouse  than 
the  invoice  prices.  Therefore,  with  perfect  fair- 
ness to  the  insurer,  at  the  opening  of  the  busi- 
ness invoices  of  the  goods  received  might  be 
regarded  the  same  as  a  formal  inventory;  that 
is,  the  merchant's  descriptive  list  of  all  articles 
in  the  store,  with  his  estimate  of  the  value  of 
each.  In  this  case  the  policy  was  issued  about 
20  days  after  the  business  opened,  and  O.  H. 
Cobb,  the  head  of  the  plaintiff  corporation,  pro- 
duced a  separate  set  of  invoices,  which  he  testi- 
fied was  a  complete  list  of  the  goods  on  hand 
when  the  business  was  opened,  and  which  he 
had  kept  in  the  store  at  Abbeville.  These  in- 
voices may  fairly  be  taken  as  an  inventory  made 
within  12  months  prior  to  the  <)ate  of  the 
policy.  Such  an  inventory,  like  any  other,  is, 
of  course,  subject  to  attack  for  hick  of  verity. 
We  are  of  the  opinion  the  circuit  judge  was 
right  in  refusing  to  direct  a  verdict  against  the 
plaintiff  for  failing  to  comply  with  the  require- 
ment of  the  policy  as  to  the  inventory.  The 
plaintiff  at  the  least  was  entitled  to  have  the 
jury  decide  whether  the  invoices  of  the  goods  on 
hand  at  the  time  the  store  was  opened  was  in 
substance  an  inventory.  Madden  v.  Insurance 
Co.,  70  S.  C.  302,  49  S.  B.  855.  This  conclusion 
was  in  accord  with  the  decision  of  the  court  of 
West  Virginia  in  Reffner  v.  Insurance  Co.,  59 
W.  Va.  432,  53  S.  B.  944.  In  Carp  v.  Nat. 
Assurance  Ass*n  (Mo.  App.)  99  S.  W.  523,  plain- 
tiff's file  of  invoices  was  held  equivalent  to  a 
book  showing  all  goods  purchased. 

The  iron-safe  clause  further  provides:  **(2) 
The  assured  will  keep  a  set  of  books,  which  shall 
clearly  and  plainly  present  a  complete  record  of 
business  transacted,  including  all  purchases, 
sales,  and  shipments,  both  for  cash  and  credit, 
from  date  of  Inventory  as  provided  for  in  first 
section  of  this  clause,  and  during  the  continu- 
ance of  this  policy.  (3)  The  assured  will  keep 
such  books  and  inventory,  and  also  the  last 
preceding  inventory,  if  such  has  been  taken, 
securely  locked  in  a  fireproof  safe  at  nisht,  and 
at  all  times  when  the  building  mentioned  in  this 
policy  is  not  actually  open  for  business;  or, 
failing  in  this,  the  assured  will  keep  such  books 
and  inventories  in  some  place  not  exposed  to  a 
fire  which  would  destroy  the  aforesaid  building. 
In  the  event  of  failure  to  produce  such  a  set 
of  books  and  inventories  for  the  inspection  of 
this  company,  this  policy  shall  become  null  and 
void,  and  such  failure  shall  constitute  a  per- 
petual bar  to  any  recovery  thereon."  Having 
held  that  under  the  evidence  the  jury  might 
consider  the  invoices  kept  in  the  store  at  Abbe- 
ville, a  place  not  exposed  to  the  fire,  to  be  in 
substance  an  inventory,  it  follows  there  was  no 
error  in  refusing  to  direct  a  verdict  for  de- 
fendant for  failure  to  keep  the  inventory  in 
an  iron  safe  in  the  storehouse  mentioned  in  the 
policy,  or  in  some  place  not  exposed  to  a  fire 
which  would  destroy  that  building.  But,  as 
shown  by  plaintiff's  own  evidence,  the  books 
presenting  a  record  of  the  business  were  not 
kept  in  an  iron  safe  In  the  store,  nor  in  a 
place  free  from  exposure  to  the  fire,  as  required 
by  the  policy,  but,  on  the  contrary,  were  habitu- 
ally kept  in  the  store  without  protection  from 
fire,  and  were  burned  with  the  store  and  goods. 
The  plaintiff,  being  unable  to  produce  such 
books  for  the  inspection  of  the  insurance  com- 

Sany,  failed  to  comply  with  the  policy.  The 
efendant  insists  for  such  failure  the  policy  was 
rendered  void.  This  result  must  follow,  unless 
prevented  by  estoppel  or  waiver. 

Was  there  evidence  of  waiver  or  estoppel  to 
support  a  verdict  for  the  plaintiff?  Norris, 
the  agent  who  issued  the  policy,  admitted  knowl- 
edge that  the  plaintiff  had  no  iron  safe  in  the 
store.  He  does  not  say  with  definiteness  when 
he  acquired  the  knowledge;  bnt,  taking  his 
testimony  as  a  whole  in  connection  with  the 
evidence  on  behalf  of  plaintiff,  there  was  room 
to  infer  he  knew  this  fact  at  the  time  he  de- 


livered the  insurance  policy.  Knowledge  by  the 
agent  at  the  inception  of  the  contract  that  the 
books  could  not  be  kept  in  an  iron  safe  on  the 
premises  estop  the  insurance  company  from 
claiming  a  forfeiture  on  that  ground.  The 
cases  in  this  state  announcing  the  principle  are 
cited  in  Pearlstine  v.  Insurance  Co.,  74  8.  C 
250,  54  S.  EL  372,  Doyle  v.  Hill,  75  S.  a 
261,  55  S.  E.  446,  and  Fludd  v.  Insurance  Co., 
75  S.  C.  315,  55  S.  E.  762.  But  the  contract 
itself  provides  the  precautions  to  be  taken  when 
the  insured  for  any  cause  fails  to  keep  the 
books  in  an  iron  safe.  In  that  case  the  agree- 
ment is  to  keep  them  in  some  place '  not  ex- 
gosed  to  a  fire  which  would  destroy  the  store- 
ouse.  We  do  not  think  any  evidence  was  ad- 
duced of  waiver  or  estoppel  before  the  fire  as 
to  this  agreement.  Assuming  that  Norris,  the 
agent,  knew  at  the  time  the  policy  was  issued, 
the  plaintiff*s  books  were  kept  in  the  store, 
this  would  be  no  notice  that  the  plaintiff  would 
continue  to  keep  them  there  after  making  a 
most  important  contract  depending  for  its  valid- 
ity on  keeping  them  elsewhere.  But  it  is  in- 
sisted the  agent  had  an  office  near  by,  was  fre- 
quently in  and  about  plaintiff's  place  of  busi- 
ness, and  had  abundant  opportunity  to  observe 
that  the  books  were  not  carried  from  the  store 
at  night  There  is  no  pretense  of  actual  knowl- 
edge brought  home  to  Norris,  either  as  defend- 
ant's agent  or  as  an  individual,  of  the  plaintiff's 
habit  of  leaving  the  books  in  the  store,  unpro-* 
tected  from  fire.  The  claim  is  that  it  was  his 
duty  on  behalf  of  the  insurance  company  to 
think  of  the  books  when  he  saw  the  plaintiflTs 
employes  leave  the  store,  and  protest  against 
the  failure  to  take  them  out  Slight  circum- 
stances have  been  allowed  by  the  courts  to 
support  verdicts  as  some  evidence  of  waiver  or 
estoppel,  but  to  sustain  this  contention  would 
be  going  bevond  reason.  Whether  Norris  was 
an  agent  whose  power  embraced  the  authority 
to  waive  any  or  all  of  the  conditions  of  the 
policy  it  is  not  necessary  to  decide;  for,  even 
if  he  had  such  authority,  neither  the  company 
nor  its  agent  was  undftr  any  obligation  to  the 
plaintiff  to  watch  its  officers  and  employes 
for  violations  of  the  policy,  and  warn  them 
against  continuing  such  violations.  The  plain 
tiff's  dut7  was  to  have  the  conditions -of  the 
contract  m  mind  and  observe  them,  and  he  can- 
not shift  the  duty  to  the  shoulders  of  the  de- 
fendant's agent  Night  after  night,  for  five 
months,  the  plaintiff  left  its  books  in  the  store 
nnprotected,  because  its  officers  eitiier  did  not 
bear  in  mind  the  conditions  of  the  policy,  or. 
having  them  in  mind,  chose  not  to  comply  with 
them.  It  cannot  escape  the  consequences  by 
saying  the  defendant's  agent  should  have  had 
the  matter  on  his  mind  and  seen  to  the  removal 
of  the  books.  Further,  when  Norris  had  the  oi^- 
portunity  to  observe  the  failure  to  take  the 
books  out  of  the  store,  there  is  no  evidence 
that  he  was  engaged  in  or  about  defendant's 
business  with  the  plaintiff  or  any  one  else.  At 
the  most,  he  merely  saw  some  of  those  in  diarge 
of  plaintifiTs  store,  from  time  to  time,  enter 
and  leave  the  store,  as  any  other  citizen  of  the 
town  might  have  seen  them.  There  is  no  evi- 
dence that  he  ever  thought  of  the  insurance  con- 
tract in  connection  with  their  coming  and  go- 
ing; on  the  contrary,  he  testifies  he  never 
thought  of  the  subject  at  all.  This  statement 
of  the  law,  as  taken  from  19  Cyc  810,  is  in 
accord  with  the  cases  in  this  state  on  the  gen- 
eral powers  of  an  agent,  and  is  supported  by 
numerous  authorities  cited  in  the  text:  **Any 
knowledge  of  the  agent,  to  be  considered  in 
law  that  of  the  insurer,  must  have  been  ac- 
quired in  the  course  of  his  business;  and  the 
company  is  not  chargeable  with  informatioii 
acquired  by  an  agent  in  transactions  without  the 
agency,  unless  it  appears  that  such  information 
was  remembered  and  in  the  mind  of  the  aeent 
during  the  time  of  the  transaction  upon  which 
the   insured  claims  a  waiver.**     Knobelock  v. 
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Bank,  50  S.  C.  290.  27  S.  B.  962.  There  was 
no  evidence  whatever  of  waiver  or  estoppel  be- 
fore the  fire,  and  therefore  it  was  error  to  sub- 
mit to  the  jury  the  queetion  whether  the  com- 
pany had  waived,  before  the  fire,  the  reouire- 
ment  of  the  policy  that  the  books  should  be 
kept  in  an  iron  safe  and  produced  after  the  Gjre. 
The  actions  of  the  defendant  and  its  agents 
after  the  fire  are  to  be  considered  in  the  light 
of  a  nonwaiver  agreement.  According  to  the 
testimony  of  B.  B.  Cobb,  the  general  manager 
of  the  store,  Norris  in  the  presence  of  the 
adjuster  wrote  a  paper  to  the  effect  that  plain- 
tiff had  goods  in  the  store  of  value  far  in  excess 
of  the  insurance,  and  asked  Cobb  to  go  with 
him  to  get  the  best  men  in  Edgefield  to  sign  it. 
The  same  witness  also  testified  Norris  told  him, 
while  procuring  signatures  to  this  paper,  he 
would  have  no  trouble  whatever  in  getting  the 
insurance.  Norris  testified  he  expressed  only 
the  hope  that  the  policy  would  be  paid.  The 
mere  expression  of  hope  or  confidence  by  the 
agent,  aiter  the  fire,  that  the  insurance  would 
be  paid,  is  no  evidence  of  waiver.  Young  v.  In- 
surance Co.,  68  S.  C.  891,  47  S.  B.  681 ;  Joye 
▼.  Insurance  Co.,  54  S.  C.  374,  82  8.  B.  446. 
But  trouble  taken  by  Cobb,  plaintifiTs  manager, 
at  the  instance  of  Mr.  Norris,  defendant's  local 
agent,  with  the  acquiescence  of  its  adjuster,  in 
procuring  signatures  to  the  statement  of  the 
value  of  the  stock,  with  reasonable  belief  that 
the  defendant  regarded  the  policy  as  valid,  under 
the  cases  of  Kingman  v.  Insurance  Co.,  54  S. 
C.  599,  32  S.  B.  762,  and  Montgomery  v.  In- 
surance Co..  55  S.  C.  6.  32  S.  B.  723,  would 
ordinarily  be  some  evidence  of  waiver.  So, 
also,,  as  a  general  rule,  waiver  could  be  in- 
ferred from  the  testimony  that  the  adjuster 
demanded  proof  of  loss,  and  the  production  of 
the  invoices  heretofore  mentioned.  Cumow  v. 
Insurance  Co.,  46  S.  C.  79,  24  S.  B.  74;  Norris 
V.  Insurance  Co.,  57  S.  C.  358,  35  S.  B.  572. 
But  the  plaintiff,  after  the  fire,  made  a  non- 
waiver agreement  in  these  words:  *'It  is  here- 
by mutually  understood  and  agreed  by  and  be- 
tween Cobb  &  Seal,  of  the  first  part,  ind  the 
iBtna  Insurance  Company.  Hartford,  Conn.,  and 
other  companies  signing  this  agreement,  parties 
of  the  second  part,  that  any  action  taken  by 
said  parties  of  the  second  part  in  investigat- 
ing the  cause  of  fire,  or  investiniting  and  ascer- 
tauiing  the  amount  of  loss  and  damage  to  the 
property  of  the  parties  of  the  first  part,  al- 
leged to  have  occurred  on  Thursdav  night,  June 
7,  1906,  shall  not  waive  or  invalidate  any  of 
the  conditions  of  the  policy  of  the  parties  of 
the  second  part,  held  by  the  parties  of  the  first 
part,  and  shall  not  waive  or  invalidate  any 
rights  whatever  of  either  of  the  parties  to  this 
agreement.  The  intent  of  the  agreement  is  to 
preserve  the  rights  of  all  parties  hereto,  and 

Srovide  for  an  investigation  of  the  fire  and  the 
etermination  of  the  amount  of  loss  or  damage, 
Isl  order  that  the  party  of  the  first  part  mav 
not  be  delayed  unnecessarily  in  *  *  *  busi- 
ness, and  in  order  that  the  amount  of  *  *  * 
lots  and  damage  may  be  ascertained  and  deter- 
mined without  regard  to  the  liability  of  the 
parties  of  the  second  part"  This  language  is 
too  plain  to  require  a  restatement  of  its  mean- 
ing. The  plaintiff's  contention  that  a  request 
or  demand  made  by  defendant  of  plaintiff  is  not 
an  act  of  the  defendant  within  the  meanins  of 
the  agreement  is  an  attempt  at  refinement  whol- 
ly inadmissible.  The  request  for  the  estimate 
of  other  persons  of  the  value  of  the  insured 
property,  demand  for  proof  of  loss,  and  the  ex- 
amination of  the  invoices  were  all  acts  looking 
to  the  ascertainment  of  the  amount  of  the 
loss,  and  therefore  of  the  nature  expressly  cov- 
ered by  the  agreement 

The  nonwaiver  agreement  should  be  given  full 
effect  as  the  contract  of  the  parties.  Joye  v. 
Insurance  Co..  54  S.  C.  375,  32  S.  B.  446; 
Hayes  v.   Insurance  Co.,   132  N.  C.  702,  44 


S.  B.  404;  Shawnee  Fire  Ins.  Co.  v.  Kneer, 
72  Kan.  385,  83  Pac.  611;  Sun  Ins.  Co.  v. 
Dudley,  65  Ark.  240,  45  S.  W.  589:  Keet- 
Rountree  Co.  v.  Mercantile  Ins.  Co.,  100  Mo. 
App.  504,  74  S.  W.  469.  But  is  it  to  be  strict- 
ly construed  against  the  insurer,  and  should 
not  be  extended  by  implication.  The  agree- 
ment here  introduced  does  not  in  terms  em- 
brace any  acts  indicating  waiver  done  by  the 
insurer  prior  to  its^  execution,  and  the  court 
will  not  extend  it  by  construction  to  such  acts ; 
for  that  would  be  holding  the  forfeiture  to  be 
revived  by  Implication.  Forfeitures  are  not 
favored,  and,  when  once  waived,  the  waiver  is 
irrevocable,  except  by  consent  of  the  party 
against  whom  it  is  claimed;  and  his  consent 
will  not  be  implied  from  an  agreement  against 
waiver  which  aoes  not  distinctly  refer  to  past 
transactions,  but  appears  on  its  face  to  con- 
template future  action.  There  was  evidence  of 
some  acts  done  after  the  fire  and  before  execu- 
tion of  the  nonwaiver  agreement  from  which  the 
jury  might  infer  waiver.  There  was,  there- 
fore, no  error  in  refusing  to  direct  a  verdict 
or  order  a  new  trial  on  the  ground  that  there 
was  no  evidence  of  waiver  of  the  forfeiture. 

There  should  be  a  new  trial,  however,  for 
error  in  the  charge  heretofore  pointed  out 

JONBS,  J.  I  dissent  There  was  some  evi- 
dence tending  to  show  waiver.  See  McMillan 
V.  Insurance  Co.  (filed  Oct  11,  1907)  58  S. 
E.  102a 

GARY,  A.  J.    I  dissent 

(IW  Va.  292) 
DOUGIiAS  LAND  CO.  v.  T.  W.  THAYER 
CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
12,  1907.) 

1.  BOT7NDABU8  —  BVIDSNCB  —  DOOUMENTABT 

Evidence. 

Where,  In  partition,  several  tracts  were  al- 
lotted to  the  parties,  and  the  deeds  to  them 
called  for  the  lines  of  designated  patents,  the 
patents  were  relevant  evidence  on  the  issue  of 
the  boundary  line  between  the  tracts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Bounda^ries,  (  160.] 

2.  SAia&— Acts  of  Pabties— Bvidbnob  — Ad- 

mSSIBILITT. 

Where,  in  a  suit  Involving  the  boundary 
line  between  plaintiff's  and  defendant's  lands,  it 
appeared  that  an  agent  of  defendant  while  en- 
deavoring to  determine  the  true  line,  adopted  a 
comer  and  marked  timber  to  identify  it  proof 
that  a  third  person,  who  owned  land  adjoining 
the  land  of  defendant  pointed  out  to  the  agent 
the  corner,  was  admissible  in  support  of  plain- 
tiff's claim  that  the  line  from  the  corner  was 
the  correct  line. 

&  Samx. 

In  a  salt  involving  the  location  of  a  boun- 
dary line,  the  admission  in  evidence  that  a  wit- 
ness received  from  plaintifiTs  counsel,  in  the 
presence  of  the  counsel  and  general  manager  of 
defendant  instructions  with  respect  to  the  run* 
ning  of  a  line  from  designated  points,  was  not  er- 
roneous, where  the  counsel  and  manager  of  de- 
fendant likewise  directed  the  running  of  the  line. 

4.  Saks— DOGXTHENTABT  Byidencx. 

In  a  suit  involving  the  location  of  a  bound- 
ary line,  a  deed  of  a  part  of  the  land  allotted 
to  plaintiff's  predecessor  in  title,  in  a  suit  for 
partition,  and  which  called  for  the  dividing  line 
between  that  allotment  and  defendant's  land. 
was  relevant  to  show  that  the  vendors  in  the 
deed  claimed  the  line  as  called  for  in  the  deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  (  160J 
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6.  Saick— Acts  07  Parties. 

In  a  suit  involving  the  location  of  a  bound- 
ary line,  the  testimony  of  a  witness  that  he  had 
heard  an  agent  of  defendant  say  that  it  had 
twice  run  tne  boundary  line  was  relevant  to 
show  the  acts  done  by  defendant  in  its  efforts 
to  locate  its  boundary  lines. 

6.  Writ  of   Brbob  —  (EJbbonkous  Adhissioh 
ojf  EviDENOB— Right  to  Complain. 

A  party  eliciting  evidence  *  to  establish  a 
fact  cannot  avail  himself  of  an  objection  to  evi- 
dence of  the  adverse  party  establishing  the  same 
fact. 

FBd.  Note.— For  cases  in  point,  see  Cent.  Diic. 
vol.  8,  Appeal  and  Error,  f  3597.] 

7.  BouN D ABIES— Evidence— A0MISSIBILIT7. 

Where,  in  a  suit  involving  the  location  of 
a  boundary  line,  there  was  evidence  to  prove 
that  the  lines  and  comers  of  an  entry  were  iden- 
tical with  the  calls  of  a  patent,  the  entry  was 
admissible,  especially  where  some  of  the  marked 
trees  in  the  entry  were  called  for  in  the  deeds 
under  which  the  parties  claimed. 

8.  Wbit  of  Ebbob— Exclusion  of  Evidence 
—Review. 

'Where  the  record  is  silent  as  to  what  an- 
swers were  expected  to  be  elicited  from  ques- 
tions propounded,  the  sustaining  of  objections  to 
the  questions  was  not  reviewable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diff. 
vol.  30,  Appeal  and  Error,  §§  2905-2909.] 

9.  Witnesses  —  Compbtenct— TBANSAcniONS 
WITH  Deceased  Pebsons. 

One  having  no  interest  in  a  suit  involving 
the  location  of  a  boundary  line,  and  connected 
with  it  only  as  surveyor  and  witness,  may  testi- 
fy with  reference  to  the  direction  given  him  by 
the  general  manager  of  defendant  as  to  how  a 
line  should  be  run,  though  the  general  manager 
is  dead. 

10.  BouN d ABIES  —  Evidence  —  Conduct     of 
Pabties— ADMissiBiLmr. 

In  a  suit  involving  the  location  of  a  bound- 
ary line,  the  testimony  of  a  surveyor  with  ref- 
erence to  the  direction  given  him  by  the  gen- 
eral manager  of  one  of  the  parties  as  to  the  run- 
ning of  a  line  is  admissible  as  against  the  ob- 
jection that  the  manager  had  no  authority  to 
make  parol  disclaimer  of  the  title  of  his  em- 
ployer. % 

11.  Same— Genebal    Reputation  —  Adicissi- 

BILITir. 

Parol  evidence  of  the  general  reputation 
and  tradition  with  respect  to  the  comer  of  an 
ancient  patent  and  the  old  line  between  Virginia 
and  Tennessee  is  admissible. 

TEd.  Note.— For  cases  in  point,  8e«  Cent  Dig. 
vol.  8,  Boundaries,  S  155.] 

12.  Wbit  of  Ebbob— Admission  of  Evidence 
—E2XCEPTI0N&— Review  . 

Where,  in  a  suit  involving  the  location  of 
a  boundary  line,  evidence  of  the  location  of  a 
comer  of  an  ancient  patent  had  been  admitted 
without  objection,  an  exception  to  evidence  of 
the  general  reputation  and  tradition  with  re- 
spect to  the  corner  was  not  available. 

[Ed.  Note.— For  cases  in  poinl,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  I  4161.] 

13.  Evidence— Opinion   Evidence— Admissi- 
bility. 

The  opinion  of  a  witness  that  a  comer  of 
an  ancient  patent  was  on  the  old  state  line  is 
incompetent 

14.  Wbit   of    Ebbob— Habmless  Ebbob— Eb- 
BONEOus  Admission  of  Evidence. 

Wherej  in  a  suit  involving  the  location  of  a 
bounclary  hne,  evidence  that  third  persons  had 
made  statements  to  the  agent  of  defendant 
which  had  been  acted  on  by  him  in  attempting 
to  locate  the  boundaries  was  admitted,  evidence 


that  the  third  persons  had  made  similar  state- 
ments to  others  was  not  prejudicial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Diff. 
vol  3,  Appeal  and  Error,  f  4161.] 

15.  Evidence— Self-Sebvino  Deolabations. 
.  In  a  suit  involving  the  location  of  a  bound- 
ary line,  the  testimony  of  a  witness  that  a 
particular  line  was  plainly  marked  is  admissible 
as  against  the  objection  that  the  evidence  is 
self-serving,  on.  the  ground  that  the  line  had 
been  recently  marked. 

16.  BouNDABiEs— Evidence— Admissibility. 

Where  the  call  in  a  deed  is  for  a  line  over 
"Cat  Face"  to  a  tree,  evidence  of  the  location 
of  the  natural  monument  referred  to  by  the  des- 
ignation "Cat  Face,"  together  with  the  tra- 
ditional derivation  of  the  name,  was  admissible 
to  identify  and  locate  the  call. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Diie. 
vol.  8,  Boundaries,  SS  155,  178.] 

17.  Wbit  of  Ebbob— Admission  of  Bvidkncb 
—Exceptions— Review. 

Where  the  exception  to  the  refusal  of  the 
court  to  strike  out  evidence  does  not  point  out 
the  specific  evidence  objected  to,  the  exception 
cannot  be  regarded. 

[Eyd.  Note.— For  cases  in  point  see  Cent  DIs. 
VOL  2,  Appeal  and  Error,  (  1620.] 

18.  Tbial  — ,  Instbuctions  —  Ignobino   Evi- 
dence. 

Where,  in  a  suit  involving  the  location  of 
the  boundary  line  between  tracts  as  partitioned 
among  the  heirs  of  a  decedent  the  controlling 
inquiry  was  as  to  the  location  of  the  line  fixed 
by  the  commissioners  and  confirmed  by  the 
court  an  instruction  ignoring  the  theory  that 
the  parties  had  acquiesced  in  the  line  for  which 
one  of  the  parties  contended,  and  yielding  pre- 
cedence to  the  supposed  intention  of  the  com- 
missioners, was  erroneous. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Die 
vol.  40,  Trial,  (  6ia] 

19.  Same- Undue  Pbominencb  to  Pabticu- 
LAB  Mattebs. 

An  instruction  must  not  call  special  atten- 
tion to  a  part  only  of  the  evidence  and  the  fact 
which  it  tends  to  prove,  and  disregard  other 
evidence  relative  to  the  issue. 

[Ed.  Note.— For  cases  in  point  see  Cent  Di« 
vol.  46,  Trial,  S  577.] 

Error  to  Circiiit  Court  Washington  Comity. 

Action  by  the  T.  W.  Thayer  Company 
against  the  Douglas  Land  Company.  There 
was  a  Judgment  for  plaintiil,  and  defendant 
brings  error.    Reversed  and  remanded. 

Daniel  Trigg,  Folkerson,  Page  &  Hurt  and 
J.  C.  Padgett,  for  plaintiff  in  error.  White 
&  Penn,  for  defendant  In  error. 


WHITTLE,  J.  This  case  involves  the  loca* 
tion  of  the  true  dividing  line  between  the 
lands  of  Mrs.  Monroe  and  George  Douglas, 
Jr.  (predecessors  in  title  respectively  of  the 
defendant  in  error,  the  T.  W.  Thayer  Com- 
pany, plaintiff  in  the  lower  court,  and  the  de- 
fendant the  Douglas  Land  Company,  the 
plaintiff  in  error),  both  of  whom  derived  title 
from  a  common  source,  their  father,  George 
Douglas,  as  established  by  the  commissioners 
and  confirmed  by  the  circuit  court  of  Wash- 
ington coimty  in  the  suit  to  partition  the 
lands  of  George  Douglas,  deceased,  amongst 
his  heirs. 

The  plaintiff  brought  an  action  of  trespass 
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oa  the  case  against  the  defendant  and  its  les- 
see, tbe  Laurel  River  Lumber  Company,  to  re- 
cover damages  for  the  alleged  catting  and  re- 
moving of  timber  from  its  premises,  and  to 
an  adverse  Judgment  against  the  defendants 
this  writ  of  error  was  allowed. 

The  lands  which  were  the  subject  of  parti- 
tion consisted  of  three  tracts — one  contain-, 
ing  62,800  acres,  another  10J12  acres,  and 
the  third  13,655  acres.  The  first  two  tracts, 
which  embrace  the  land  in  controversy,  were 
patented  to  James  Heron  December  14,  1795. 
The  three  tracts  were  divided  Into  four  par- 
cels. The  eastern  portion  of  the  largest  tract 
was  allotted  to  William  Douglas,  the  central 
portion  to  Mrs.  Oruger,  and  the  western  to 
Mrs.  Monroe^  while  the  two  smaller  tracts 


were  allotted  to  George  Douglas,  Jr.  The 
partition  was  confirmed  in  1846,  and  carried 
into  deeds  in  severalty  by  a  special  commis- 
sioner appointed  by  the  court  for  that  pur- 
pose. The  deed  to  Mrs.  Monroe  calls  for  the 
northwest  and  southwest  comers  of  the  62,- 
800-acre  tract,  and  also  for  the  eastern  lines 
of  two  older  patents,  Hunt's  and  Furman's. 
The  calls  in  the  deed  to  George  Douglas,  Jr., 
are  for  the  northeast  corner  of  the  Hunt  pat- 
ent and  Mrs.  Monroe's  western  division  line. 
The  disputed  Hues  are  from  "M"  to  *'C"  (con- 
tended for  by  the  plaintiff),  and  from  "O"  to 
"5,"  and  thence  to  the  end  of  the  dotted  line 
(claimed  by  the  defendants),  as  shown  on  the 
"Buchanan  Map,"  a  copy  of  wl^ich  la  filed 
with  this  opinion. 
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The  action  of  the  court  In  admitting  In  evi- 
dence the  Hnnt  and  Fnrman  patents  consti- 
tutes the  first  ground  of  exception. 

As  remarked,  the  Ibies  of  these  patents  are 
called  for  In  the  partition  deeds,  and  they 
are,  therefore,  relevant  evidence  to  sustain 
the  theory  of  the  plaintiff  as  to  the  true  line 
between  the  claimants.  The  land  included 
in  the  Furman  patent  adjoins  the  Hunt  pat- 
ent on  the  south,  and  the  eastern  boundary 
lines  of  the  two  patents  are  coincident,  and 
according  to  the  claim  of  the  plaintiff  consti- 
tute In  part  the  western  line  of  the  62,800- 
acre  patent  The  patents  and  deeds  in  the 
line  of  the  Douglas  title  refer  to  the  Hunt 
land  and  Fhrman  land  Interchangeably  as  the 
Hunt  and  Furman  land,  and  evidence  was  ad- 
missible to  prove  that  both  tracts  were  some- 
times called  the  "Hunt  land." 

The  next  exception  is  to  the  admission  of 
the  testimony  of  the  surveyor,  Buchanan, 
that  the  Debusks,  who  owned  part  of  the 
Hunt  land  adjoining  the  Douglas  land,  point- 
ed out  to  Gen.  Greever  the  northeast  comer 
of  the  Hunt  patent  at  "a" 

Gree?er  was  the  agent  of  the  defendant, 
the  Douglas  Land  Company,  and  was  en- 
deavoring to  determine  the  true  line  be- 
tween Mrs.  Monroe  and  Douglas,  and  there 
was  evidence  tending  to  show  that  he  adopt- 
ed the  comer  at  ^C**  and  marked  timber  to 
Identify  It.  This  evidence  was  admissible  as 
conducing  to  establish  the  plaintiff's  claim 
that  the  line  from  "M"  to  "0"  was  the  cor- 
rect line. 

In  Harrlman  v.  Brown,  8  Leigh  (Va.)  706, 
Judge  Tucker  observes:  "It  is  not  the  mere 
declaration  of  Mllbum  that  the  witness 
gives  in  evidence;  but  it  is  an  act,  to  wit, 
the  showing  of  certain  comer  trees,  which 
the  general  reputation  of  the  neighborhood 
fixed  upon  as  the  comers  to  Harriman*s 
land.  •  •  •  Even  if  Milbum's  showing 
certain  trees  as  the  comers  of  the  land  was 
not  evidence  to  establish  them  as  corners, 
the  fact  that  he  pointed  out  trees,  which  by 
other  evidence  are  established  as  tme  cor- 
ners, could  not  be  rejected. 

The  objection  to  the  testimony  of  the  same 
witness,  that  he  had  received  direction  from 
plaintiff's  counsel  to  run  the  line  from  "M" 
to  "F,"  is  also  without  merit  The  instruc- 
tion was  given  in  the  presence  of  counsel 
for  tlie  defendants  and  their  general  man- 
ager, and  the  latter  likewise  directed  the 
running  of  the  line.  But  it  was  also  proper, 
by  way  of  inducement,  to  show  why  the 
witness  ran  the  line. 

There  was,  moreover,  an  exception  to  the 
admission  of  what  is  known  as  the  "Clement 
deed."  That  deed  embraced  2,574  acres  of 
the  westem  portion  of  the  land  allotted  to 
Mrs.  Monroe,  and  called  for  the  dividing 
line  between  that  allotment  and  the  defend- 
ant's land  as  its  westem  boundary,  and  was 
relevant  as  tending  to  show  that  Clement's 
vendors,   who  were  vendees  in  the  line  of 


Mrs.  Monroe's  title,  claimed  the  line  "M" 
to  "F"  as  their  westem  boundary  line. 

The  next  objection  was  to  the  admission 
of  the  statement  of  the  witness  Buchanan 
tliat  he  had  heard  Gen.  Greever  say  that 
the  Douglas  Land  Company  had  twice  ran 
the  northem  line  of  the  62,800-acre  patent 

We  think  this  was  relevant  evidence  to 
show  acts  done  by  the  defendant  in  Its  ef- 
forts to  locate  its  lines.  But  if  the  testi- 
mony were  objectionable,  the  same  fact  was 
elicited  by  the  defendant  and  consequently 
cannot  be  availed  of.  Thornton  v.  Garr,  87 
Va.  315,  12  S.  B.  753;  Va.  &  S.  W.  Ry.  Co. 
V.  Bailey,  103  Va.  205,  49  S,  B.  33. 

Exception  9  was  to  the  introduction  of  the 
Fulton  entry  of  April  8, 1837. 

There  was  evidence  going  to  prove  tliat 
the  lines  and  comers  of  that  entry  were 
identical  with  the  calls  of  Hunt's  patent  and 
it  was  offered  to  explain  the  presence  of 
newly  marked  timber  in  the  lines  of  that 
patent;  and,  besides,  the  evidence  is  admis- 
sible, because  some  of  the  marked  trees  In 
the  entry  are  called  for  in  the  partition 
deeds. 

In  Clement  v.  Packer,  125  U.  S.  832,  8 
Sup.  Ct.  907,  31  L.  Ed.  721,  it  was  held  that 
when  the  lines  and  comers  of  a  senior  pat- 
ent had  become  uncertain,  evidence  showing 
the  lines  of  a  junior  patent  which  called 
for  those  of  the  senior  patent  was  admis- 
sible, not  as  controlling,  but  to  aid  in  identi- 
fying the  older  lines. 

Exceptions  10,  11,  and  12  are  to  the  ae> 
tion  of  the  court  in  refusing  to  permit  the 
witness  Buchanan  to  answer  certain  hypo- 
thetical questions. 

It  Is  sufiicient  to  say,  with  respect  to  those 
exceptions,  that  the  questions  propounded 
were  not  within  the  scope  of  expert  testi- 
mony, and,  if  they  had  been,  the  record  is 
silent  as  to  what  answers  were  expected  to 
be  elicited.  Holleran  r.  Meisel,  91  Va.  143, 
21  8.  B.  658. 

Exception  18  Involves  the  action  of  the 
court  in  overraling  the  motion  of  the  de- 
fendant to  exclude  the  testimony  of  the 
same  witness  with  reference  to  the  direction 
given  him  by  Watson,  general  manager  of 
the  Douglas  Land  Company,  to  run  the  line 
from  "M"  to  "F,"  on  the  ground  that  Wat- 
son was  dead,  and,  furthermore,  that  be  had 
no  authority  to  make  a  parol  disclaimer  of 
the  title  of  his  principaL 

The  mling  was  right  in  both  particulars. 
Buchanan's  connection  with  the  case  was 
merely  as  surveyor  and  witness,  and  be  had 
no  interest  whatever  in  the  litigation.  In  no 
sense  was  he  a  party  to  the  controversy,  and 
hence  the  rule  of  exclusion  Invoked  was  not 
applicable.  Nor  was  the  direction  alleged 
to  have  been  given  by  Watson  a  disclaimer 
of  title  in  his  principal.  It  was  only  an 
acquiescence  on  his  part  to  running  a  line 
which  might  throw  light  on  the  question  at 
issue. 
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Exceptions  14  and  14)^  Involve  the  ad- 
missibility of  parol  evidence  to  prove  by  gen- 
eral reputation  and  tradition  tbe  southwest 
comer  of  Furman's  patent,  vrhich  issued  In 
1788,  and  the  old  line  between  Virginia  and 
Tennessee.  It  is  well  settled  that  such  evi- 
dence is  admissible.  Harriman.  v.  Brown, 
supra;  Clements  v.  Kyle,  13  Grat  468,  477. 
But  in  this  instance,  also,  similar  evidence 
of  the  location  of  the  comer  had  been  in- 
troduced without  objection,  and  therefore, 
under  the  authorities  dted,  the  exception 
cannot  avail.  We  think,  however,  that  the 
opinion  of  the  witness  Mock  that  the  comer 
was  on  the  old  state  line  was  not  competent 
evidence  and  ought  to  have  been  excluded. 

Exceptions  15,  16,  and  18  challenge  the  ad- 
missibility of  Mock's  and  Lewis'  testimony 
of  what  the  Debusks  had  told  them  concern- 
ing the  location  of  the  eastern  line  of  the 
Hunt  patent 

In  view  of  the  fact  that  evidence  had  al- 
ready been  introduced  tending  to  prove  that 
these  parties  had  made  similar  statements 
to  Gen.  Greever,  agent  of  the  Douglas  Land 
Company,  which  had  been  acted  on  by  him. 
It  is  not  perceived  that  the  admission  of  this 
evidence  could  have  been  prejudicial. 

Exception  17  is  to  the  admission  of  the 
testimony  of  Lewis  that  the  line  between 
Douglas  and  Clements  was  plainly  marked. 

This  objection  is  founded  on  the  fact  that 
the  line  had  been  comparatively  recently 
marked,  and  that  the  evidence  was  self -serv- 
ing. That  question  is  settled  adversely  to 
the  exceptor  by  the  case  of  Clement  v.  Pack- 
er, supra. 

Exception  19  is  to  the  action  of  the  court 
in  overru>ing  the  objection  to  a  question  pro- 
pounded to  the  witness  Lewis  with  respect 
to  the  location  of  the  cliff  and  traditional 
origin  of  the  name  "Cat  Face,"  a  projection 
of  rocks  on  the  western  slope  of  Pound 
Mountain. 

The  call  In  the  partition  deed  to  Monroe 
and  wife,  after  leaving  the  Hunt  and  Fur- 
man  line,  is  for  a  line  east  400  poles  over 
"^Cat  Face"  to  a  beech  and  sugar  tree  on 
the  dividing  ridge.  Several  witnesses  testi- 
fied to  the  location  of  that  natural  monu- 
ment and  the  traditional  derivation  of  its 
name— that  the  caverns  on  its  face  afforded 
dens  to  wild  cats.  We  think  the  evidence 
was  admissible  to  identify  the  cliff  and  lo- 
cate the  call  in  the  partition  deed. 

Exception  20  questions  the  admissibility 
of  the  Fulton  entry,  and  is  controlled  by 
what  was  said  In  regard  to  exception  9. 

We  are  of  opinion  that  the  leases  referred 
to  in  exceptions  21  and  22  were  rightly  ex- 
cluded. It  was  not  shown  that  either  of 
them  covered  the  land  in  controversy,  nor 
did  their  relevancy  otherwise  appear. 

There  is  no  avowal  of  what  answers  were 
expected  to  the  questions  whose  exclusion  is 
made  the  ground  of  exceptions  23  and  24, 
and,  if  material,  as  before  observed,  the  ob- 
jection could  not  be  considered. 
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The  answer  of  the  witness  to  the  question, 
the  exclusion  of  which  constitutes  exception 
27,  "that  he  did  not  know  whether  there 
was  any  controversy  over  the  land  referred 
to,"  shows  that  the  exception  was  immaterial. 

Exception  28  is  to  the  refusal  of  the  court 
to  strike  out  the  cross-examination  of  the 
witness  Mock,  "wherein  lie  speaks  of  what 
Mr.  White  told  him  of  the  controversy  having 
been  settled."  The  exception  is  amenable 
to  the  objection  that  the  exceptor  has  omitted 
to  point  out  the  specific  answers  objected  to, 
and  for  that  reason  it  cannot  be  regarded. 
N.  &  W.  By.  Co.  V.  Ampey,  93  Va,  108,  26  S. 
E,  226;  Hughes  v.  Kelly,  30  S.  E.  387,  2  Va. 
Dec.  68a 

We  are  of  opinion  that  the  question  and 
answer  which  were  admitted  by  the  court 
over  the  objection  of  the  defendant  (excep- 
tion 29)  were  merely  intended  to  explain  the 
attitude  of  counsel  in  the  matter  involved  and 
could  not  have  prejudiced  the  defendant 

The  remaining  exceptions  (save  only  the 
last,  which  is  to  the  refusal  of  the  court 
to  set  aside  the  verdict  as  contrary  to  the 
law  and  evidence)  are  to  the  giving  and  re- 
fusal of  instructions. 

It  is  unnecessary  to  prolong  this  opinion 
by  specific  consideration  of  these  assignments 
of  error.  We  shall  content  ourselves  with 
calling  attention  to  one  of  the  instmctions 
which  the  court  gave,  the  unqualified  lan- 
guage of  which  would  naturally  have  induc- 
ed the  jury  to  give  predominance  to  what 
they  may  have  believed  the  commissioners 
Intended,  without  regard  to  what  they  may 
have  done  in  establishing  the  line  in  con- 
troversy. The  controlling  inquiry  in  the 
case  at  last  Is  the  ascertainment  of  the  line 
fixed  by  the  commissioners  and  confirmed  by 
the  court;  and  that  fact,  if  proved  and  ac- 
quiesced in  by  the  parties,  would  take  pre- 
cedence over  any  presumed  intention  of  the 
commissioners.  On  the  other  hand,  the  in- 
tention of  the  commissioners,  to  be  gathered 
from  the  partition  proceedings,  in  connection 
with  the  facts  and  surrounding  circum- 
stances, constitutes  an  important  factor  in 
aiding  the  jury  to  determine  the  correct  loca- 
tion of  the  line. 

In  Smith  V.  Davis,  4  Grat  (Va.)  60,  the 
commissioners  Intended  the  dividing  line  to 
be  a  straight  line  between  known  comers, 
and  directed  the  surveyor  so  to  run  it;  but 
the  land  was  In  forest  and  the  surveyor, 
without  intending  it  ran  and  marked  a  curv- 
ed line.  The  court  approved  an  Instruction 
which  told  the  jury  that,  if  they  believed 
from  the  evidence  that  the  commissioners  in- 
tended to  run  the  division  line  as  a  straight 
line  between  ascertained  corners,  then  a 
straight  line  was  the  true  division  line,  un- 
less they  should  believe  from  the  evidence 
that  the  parties  had  agreed  to  and  acquiesced 
in  the  crooked  line.  The  court  also  held  an 
instruction  erroneous  which  charged  the  jury 
that  if  the  division  line  was  actually  run  and 
marked  at  the  time  the  division  was  made. 
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and  that  the  line  thus  made  was  the  crooked 
line  laid  down  on  the  plat  returned  by  the 
Borveyor,  the  crooked  line  should  prevail, 
although  the  call  of  the  plat  and  report  of 
the  commissioners  was  for  a  straight  division 
line.  It  will  thus  be  observed  that  the  in- 
struction which  the  court  approved  modified 
the  effect  which  the  Jury  were  to  allow  the 
Intention  of  the  commissioners  by  acquies- 
cence of  the  parties  in  the  curved  line  run 
and  chopped  through  mistake  by  the  sur- 
veyor. 

So,  in  this  case,  an  instruction  which 
ignores  the  theory  of  the  defendants  that  the 
parties  had  acquiesced  in  the  line  for  which 
they  contend,  and  without  qualification  yields 
precedence  to  the  supposed  intention  of  the 
commissioners,  is  erroneous.  See  cases  cited 
In  note  to  Smith  v.  Davis,  4  Grat  (Va.  Rep. 
Ann.)  36,  and  Elliott  v.  Horton,  28  Grat  (Ya.) 
766,  772. 

The  prayer  in  question  also  contravenes  the 
doctrine  of  that  line  of  decisions  which  hold 
that  "an  instruction  must  not  call  special 
attention  to  a  part  only  of  the  evidence  and 
the  fact  which  it  tends  to  prove,  and  disre- 
gard other  evidence  relevant  to  the  matter 
In  issue."  Seaboard,  etc.,  Ry.  Co.  v.  Joyner, 
92  Va.  354,  23  S.  B.  773;  Hansbrough  v. 
Neal,  91  Va.  722,  27  S.  EL  593;  Montgomery's 
Case,  98  Va.  852,  87  S.  E.  1;  Boush  v.  Fi- 
delity, etc,  Co.,  100  Va.  735,  42  S.  B.  877. 

We  are  of  opinion  that,  in  so  far  as  the 
ruling  of  the  circuit  court  in  giving  and  re- 
fusing instructions  at  the  previous  trial  is  in 
conflict  with  the  views  expressed  in  this 
opinion,  it  is  erroneous.  For  this  reason, 
the  judgment  complained  of  must  be  reversed, 
the  verdict  of  the  Jury  set  aside,  and  the 
case  remanded  for  a  new  trial. 


(2  Oa.  App.  686) 

WALLER  V.  STATE.    (No.  7ia) 
(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 

1.  Cbiminai.  Law  — Fobmal  ABBAioimNT-- 

Waiver. 

The  right  of  formal  arraignment  and  plea 
will  be  conclusively  considered  as  waived  where 
the  defendant  ^oes  to  trial  before  the  jurv  on  the 
merits,  and  fails  until  after  verdict  to  bring  to 
the  attention  of  the  court  that  he  has  not  been 
formally  called  upon  to  enter  a  plea  to  the  in- 
dictment Pol.  (Jode  1895,  (  10:  Hudson  v. 
State,  117  6a.  704,  45  S.  E.  66;  Bryans  v. 
State,  84  Oa.  323. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  14,  Criminal  Law,  S  21iai 

2.  Same  — New  Tbial— Gbotjhd— Sefasation 

OF  JUBT— PbEJTJDICE. 

The  unauthorized  separation  of  the  jury 
will  not  of  itself  require  a  new  trial.  Prejudice 
must  have  resulted  from  such  separation,  and, 
where  it  is  affirmatively  shown  that  the  jurors 
who  temporarily  separated  themselves  from  the 
jury  had  no  communication  with  any  one  upon 
the  subject  of  the  trial,  either  directly  by  con- 
versation, or  individually  by  hearing  the  observa- 
tions of  others,  the  presumption  of  injury  aris- 
ing? from  such  irregularity  would  be  sufficiently 
rebutted. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  SS  2257-2262.] 


8.  Same— Waives. 

Where  pending  the  trial  of  a  misdemeanor 
case  two  of  the  jurors  temporarily  separated 
from  the  jury,  and  this  fact  was  at  the  time 
known  to  the  defendant  or  his  counsel,  and  the 
attention  of  the  court  was  not  called  to  the  ir- 
regularity until  after  verdict  a  new  trial  will 
not  be  granted  therefor,  but  an  implied  assent 
thereto  by  the  defendant  will  be  presumed. 
Kirk  V.  State,  73  Ga.  620;  Carter  v.  State,  56 
6a.  467  (4) ;  Eberhart  v.  State,  47  Ga.  598  (5). 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  2126.] 

4.  Same— Misconduct  of  Officer. 

The  fact  that  the  officer  in  charge  of  the 
jury  in  a  criminal  case,  after  thev  had  retired 
to  consider  of  their  verdict  permitted  them  to 
sit  in  a  body  in  a  veranda  and  eat  watermelons 
sufficiently  near  to  the  sidewalk  to  hear  a  dis- 
cussion of  the  case  by  persons  thereon,  will  not 
require  a  new  trial,  where  it  affirmatively  ap- 

rrs  that  tihe  jury  while  on  said  veranda  were 
charge  of  the  officer,  and  neither  discussed 
the  case  themselves  nor  heard  any  one  else  dia- 
CU68  or  refer  to  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  S  2275.] 

6.  Sams. 

The  paramount  duty  of  courti  is  to  insure 
fair  and  impartial  trials.  Mere  irregularities 
which  do  not  affect  or  prevent  the  full  and  com- 
plete accomplishment  of  this  duty  should  not  re- 
quire new  trial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Oiminal  Law.  H  2128-2145.] 

6,  Sams— Writ  of  Ebbob— New  Tbiai*— De- 

NiAi/— Review. 

The  evidence  was  weak  and  conflicting,  bnt 
considered  bv  the  jury  sufficient  to  convict  The 
discretion  of  the  trial  court  in  refusing  a  new 
trial  will  not  be  disturbed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig: 
vol.  16,  Criminal  Law,  §S  3067,  306&] 

(Syllabus  by  the  Court.) 

Error  from  City  Conrt  of  Cairo;  J.   B. 

Slngletary,  Jndge. 

C.  C.  Waller  was  convicted  of  an  olTenae. 
and  he  brings  error.    Affirmed. 

R.  C.  Bell  and  J.  O.  Smith,  for  plaintiff 
in  error.    S.  P.  Cain,  Sol.,  for  the  State. 

HILIi,  O.  J.    Judgment  affirmed. 


(2  Ga.  App.  631) 
LEDBETTER  v.  state.    (No.  685.) 
(Court  of  Appeals  of  Georgia.    Oct  li,  1907.) 

1.  Clbbks  or  (30UBTS— Dkputiks— Dk  Facto 

OfFICEB— POWEBS. 

The  office  of  deputy  clerk  of  the  superior 
court  exists.  Therefore  one  may  de  facto  hold 
that  office  who  is  not  entitled  to  hold  it  de  jare, 
because  of  a  failure  to  take  the  oath.  The  acts 
of  such  de  facto  officer  are  as  effective  in  mat- 
ters, both  civil  and  criminal,  as  if  he  were  reini- 
larly  qualiiied.  Civ.  Code  1895,  §  4359;  Pol. 
Code  1895,  §  242;  Ballard  v.  Orr,  105  Ga.  195. 
81  S.  E.  554;  Gunn  v.  Tackett  67  Ga.  725; 
Herrington  v  State,  103  Ga.  318,  29  S.  E.  931. 
68  Am.  St  Rep.  95;  Brooks  v.  Rooney,  11 
Ga.  423:  Allen  v.  State,  21  Ga.  219.  68  Am. 
Dec.  457 ;  Tietjen  v.  Merchants*  Bank,  117  Ga. 
503,  43  S.  E.  730. 

rE3d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Clerks  of  Courts,  §S  10,  11.] 

2.  Cbtminal  Law— Appeal— OoifCLUSivKN ess 
OP  Findings— Plea  in  Abatement. 

The  evidence  not  being  such  as  to  preclude 
a  finding  that  the  indictment  had  been  returned 
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into  oonrt  and  delivered  to  the  clerk  or  to  his 
de  facto  deputy,  a  finding  by  the  trial  judge, 
acting  by  consent  as  trior,  against  a  plea  in 
abatement  alleging  to  the  contrary,  will  not  be 
disturbed. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylyanla ;  H.  A. 
Boykin,  Judge. 

Son  Ledbetter  was  ccmYlcted  of  misde* 
meanor,  and  he  brings  error.    Aflarmed. 

The  defendant.  Son  Ledbetter,  was  indict- 
ed by  the  grand  jury  of  Screven  county  for 
a  misdemeanor.  The  Indictment  was  trans- 
ferred from  the  superior  court  of  Screven 
county  to  the  city  court  of  Sylvania,  in  which 
court  the  defendant  filed  a  plea  in  abate- 
ment, alleging,  in  substance,  that  the  Indict- 
ment was  delivered  into  court  from  the 
grand  jury  by  one  Gilbert,  who  was  not  the 
iMiiliff  of  the  grand  jury,  and  who  was  not  a 
sworn  ofScer  of  the  court,  and  was  without 
authority  of  law  to  hand  said  indictment  in- 
to said  court,  and  that  the  delivery  of  the 
indictment  into  court  by  Qilbert  was  not  in 
the  presence  of  the  grand  jury,  but  was 
handed  in  by  him  privately  after  the  grand 
Jury  had  taken  a  recess  for  the  day.  The 
state  filed  a  traverse  to  this  plea,  and  the  is- 
sue thus  raised  was  by  consent  tried  by  the 
judge  without  a  jury.  The  evidence  intro- 
duced by  the  defendant  in  support  of  the  al- 
legations of  his  plea  was  substantially  as 
follows:  Two  witnesses  testified  that  they 
were  in  the  office  of  the  clerk  of  the  superior 
court  on  the  day  the  Indictment  was  found ; 
that  one  Gilbert,  an  assistant  to  the  Solicitor 
General,  came  into  the  office  from  the  direc- 
tion of  the  grand  jury  room,  and  handed  the 
clerk  a  batch  of  indictments,  including  the 
one  in  question ;  that  at  this  time  the  grand 
jury  was  not  in  session.  There  is  no  direct 
evidence  in  the  record  as  to  the  source  from 
whiclk  Qilbert  got  the  Indictment  The  evi- 
dence on  the  part  of  the  state  showed  that 
the  clerk  of  the  superior  court  had  a  deputy 
l^  the  name  of  Potter,  who  habitually  per- 
formed the  functions  of  clerk,  frequently  re- 
ceiving the  indictments  returned  into  court 
by  the  grand  jury,  and  doing  other  routine 
work  under  the  supervision  of  the  clerk.  He 
bad  never  taken  an  oath  of  office.  He  testi- 
fied that  after  indictments  had  been  deliver- 
ed into  court  by  the  grand  jury  he  often 
turned  them  over  to  the  Assistant  Solicitor 
General  for  the  purpose  of  having  bench  war- 
rants issued  on  them.  The  regular  bailiff  of 
the  grand  jury  testified  that  he  never  de- 
livered any  indictpients  to  Gilbert,  but  al- 
ways turned  them  over  to  the  clerk  or  his 
deputy.  The  theory  of  the  state  under  this 
testimony  was  that  the  indictment  against 
the  defendant  had  been  returned  into  court 
by  the  regular  bailiff  of  the  grand  jury  and 
delivered  by  him  to  the  clerk  or  his  de  facto 
deputy,  and  had  then  come  into  the  posses- 
sion of  the  Assistant  Solicitor.  The  evidence 
does  not  preclude  a  finding  to  this  effect 
After  hearing  the  evidence,  the  trial  judge 


overruled  the  plea,  and  his  decision  is  as- 
signed by  the  defendant  as  error. 

E.  K.  Overstreet,  for  plaintiff  in  error.    T. 
J.  Evans,  Sol.,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 


(2  Ga.  App.  649) 
ROSENBLATT  v.  STATE.    (No.  679.) 
(Court  of  Appeals  of  Georgia.    Oct  15^  1907.) 

Criminal  Law—Plea  in  Abatement. 

There  was  no  error  in  deciding  adversely 
to  the  plea  in  abatement. 

(SyllaboB  by  the  Court.) 

Error  from  Superior  Court,  Ben  Hill  Ck>un- 
ty ;  U.  V.  Whipple.  Judge. 

J.  Rosenblatt  was  convicted  of  the  illegal 
sale  of  intoxicating  liquor,  and,  from  a  de- 
cision of  the  superior  court  adverse  to  him 
on  a  writ  of  certiorari,  be  brings  error.  Af- 
firmed. 

The  defendant  was  indicted  by  the  grand 
Jury  of  Ben  Hill  county  for  illegally  selling 
liquor.  The  case  was  transferred  for  trial 
to  the  city  court  of  Fitzgerald.  The  defend- 
ant filed  a  plea  In  abatement,  which  alleged, 
among  other  things,  that  the  indictment 
against  him  was  void  because  (1)  the  Jury 
commissioners,  appointed  to  select  the  grand 
Jury  which  found  the  indictment  against  him, 
did  not  before  entering  upon  their  duties  sub- 
scribe the  oath  required  by  section  814  of  the 
Penal  0>de  of  1895 ;  and  (2)  under  the  act 
creating  the  Oordele  circuit  only  the  judge  of 
the  superior  court  of  Ben  Hill  coxmty  was 
authorized  to  draw  the  grand  Jurors  for  the 
spring  term,  1997,  of  said  court.  The  evidence 
disclosed  the  fact  that  the  ordinary  adminis- 
tered the  prescribed  oath  to  fhe  Jury  commis- 
sioners before  they  entered  upon  their  duties, 
but  the  oath  was  not  subscribed  by  them  until 
two  or  three  days  later.  As  to  whether  or 
not  the  subscription  of  the  oath  took  place 
before  or  after  the  final  selection  of  the 
grand  Jury  there  was  some  confiict;  but 
there  was  evidence  from  which  the  court 
could  find  against  the  defendant  as  to  that 
point,  for  two  of  the  Jury  commissioners  testi- 
fied that  "none  of  the  names  of  the  persons 
who  were  finally  selected  as  grand  Jurors 
and  whose  names  were  put  In  the  grand  Jury 
box,  had  been  selected  prior  to  the  time  that 
the  oath  of  Jury  commissioners  was  sub- 
scribed to  by  ■  the  Jury  commissioners,  the 
work  done  prior  to  that  time  being  the  work 
of  going  over  the  tax  digest  for  the  purpose 
of  getting  the  names  of  all  the  poll  taxpayers 
of  the  county,  from  which  the  names  of  the 
grand  Jury  were  to  be  selected."  After  hear- 
ing the  evidence,  the  Judge  directed  a  ver- 
dict against  the  plea  in  abatement;  but  the 
assignment  of  error  is  sufficient  only  to  raise 
the  same  question  as  If  the  Jury  had  found 
the  verdict  without  the  direction.  See  Dick- 
enson V.  Stuts,  120  Ga.  632,  48  S.  B.  173  (1). 
The  case  went  to  trial  on  the  merits,  and  the 
defendant  was   convicted.     He  carried  the 
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case  to  the  superior  coart  by  certiorari ;  and, 
the  decision  of  the  judge  on  the  return  of 
the  writ  being  adverse  to  him,  he  assigns  this 
decision  as  error. 

B.  W.  Ryman  and  B.  Wall,  for  plaintiff  in 
error.  B.  D.  Graham,  SoL  Oen^  Alex.  J.  Mc* 
Donald,  Sol.,  and  W.  F.  George,  Sol.  Gen., 
for  the  State. 

POWBIiL,  J.  (after  stating  the  facts  as 
above).  The  judgment  of  the  trial  court  over- 
ruling the  certiorari  will  be  affirmed  for  sev- 
eral reasons.  First  There  having  been  an 
issue  of  fact  as  to  whether  the  jury  commis- 
sioners drew  the  list  before  or  after  they  sub- 
scribed the  oath,  the  finding  of  the  trial  court 
as  to  that  is  final.  Further,  if  they  were  not 
de  Jure  officers,  their  acts  as  de  facto  officoni 
were  not  invalid.  Ledbetter  v.  State  (No. 
685)  58  &  B.  lioa  Also,  *«the  official  acto 
of  an  officer  are  none  the  less  valid  for 
his  omission  to  take  and  file  the  oath,  unless 
In  cases  when  so  specifically  declared."  PoL 
Code  1895,  S  242.  And,  they  having  actually 
taken  the  oath,  their  subscription  of  it  re- 
lated back.  McLain  v.  State*  71  Ga.  279; 
Boby  V.  State,  74  Ga.  812. 

While  under  the  act  creating  the  Ck>rdele 
circuit  (Laws  Ga.  1906,  p.  52)  the  judge  of 
the  superior  court  had  the  power  to  draw  the 
grand  jury,  this  in  no  wise  Interfered  with 
the  power  of  the  jury  commissioners  under 
the  general  law. 

Judgment  affirmed.  . 


(8  Oa.  App.  66») 

SUTTON  V.  STATB.    (No.  681.) 

(Ck>urt  of  Appeals  of  Georgia.    Oct  16,  1907.) 

1.  Assault  and  BATTEBT—DEriNBEa— Abus- 
ive Lanouaoe. 

Abusive  language,  without  more,  is  not  a 
valid  defense  to  a  batteiy  with  a  large  pistol  suf- 
ficient in  severity  to  knock  down  and  cause 
unconsciousness. 

[EkL  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  4,  Assault  and  Battery,  (  dS.] 

%  Same. 

The  aggressor  in  the  use  of  opprobrious 
words  cannot  set  up  as  a  defense  to  a  violent 
battery  with  a  pistol  the  use  of  similar  words 
provoked  by  his  own  language. 

[Bd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  4,  Assault  and  Battery,  |  05.] 

8.  Same— Vebdiot— BviDSHOB. 

The  verdict  rendered  was  the  verdict  re- 

?|uired  by  the  undisputed  evidence  and  the  de- 
endant's*  statement  considered  separately  or  to- 
gether. 
4.  Saicb— New  Tbial. 

The  grounds  in  the  motion  for  a  new  trial 
are  utterly  without  merit, 
(Syllabus  by  the  Court.) 

Brror  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

R.  L.  Sutton  was  convicted  of  assault  and 
battery,  and  he  brings  error.    Affirmed. 

Polhill  ft  Foy,  for  phiintiff  in  error.  J.  H. 
Tipton,  for  the  State 

HILL,  C.  J.   Judgment  affixmed. 


(S  Oft.  App.  «0) 
PAULK  V.   STATB.    (No.  744.) 
(Court  of  Appeals  ot  Ckorgia.    Oct.  16,  1907.) 

1.  CouBTS— City   Courts  —  Judges  —  PBBSin- 
iNo  IN  Otheb  Courts. 

The  city  court  of  Baxley  is  a  constitution^ 
al  city  court,  and  the  judge  of  said  court  is  au- 
thorized under  the  Constitution  of  1877  to  pre- 
side in  the  superior  court  of  Appling  county  in 
any  case  where  the  judge  of  the  latter  court  is 
disqualified,  and,  when  presiding  in  said  court 
in  the  trial  of  such  disqualified  case,  ''becomes 
the  impersonation  of  the  superior  court  for  that 
case." 

2.  LARcaBNT— Instructions— Requests. 

On  the  trial  of  an  indictment  for  the  offense 
of  hog  stealing,  where  the  issue  of  fact  was  as  to 
the  intention  of  the  defendant,  it  being  contend- 
ed by  the  defendant  that  his  intent  was  not  to 
steal  the  hog  In  question,  but  to  wound  and  kill 
it,  it  was  error  in  the  presiding  Judge  to  refuse 
a  written  request  timely  made  and  pertinent  to 
this  issue. 

[Ed.  Note.— For  cases  In  pohit,  see  Cent.  Dig. 
vol.  82,  Larceny,  H  191,  192.] 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Appling  Coun- 
ty;  J.  H.  Thomas,  Judge. 

George  Paulk  was  convicted  of  larceny, 
and  he  brings  error.    Reversed. 

W.  W.  Bennett,  for  plaintiff  in  error.  John 
W.  Bennett,  SoL  Gen.,  and  W.  W.  Lambdln, 
for  the  Stat& 

HILL,  C.  J.^  Plaintiff  in  error  was  convicted 
of  the  offense  of  simple  larceny  in  the  su- 
perior court  of  Appling  county.  The  judge 
of  the  superior  court  of  said  county  was  dis- 
qualified to  try  the  case,  and  the  Judge  of  the 
city  court  of  Baxley  presided  on  the  triaL 
The  defendant  moved  for  a  new  trial*  which 
was  overruled,  and  he  excepted. 

1.  The  first  question  made  is  whether  the 
judge  of  the  city  court  of  Baxley  had  the 
right,  under  the  Ck>nstitutlon  of  1877,  to  pre- 
side in  said  case.  It  was  admitted  that  the 
judge  of  the  superior  court  of  that  county 
was  disqualified.  The  Constitution  of  1877 
(article  fi,  (  5)  provides  as  follows:  ''In  any 
county  in  which  there  is  or  hereafter  may  be 
a  city  court,  the  judge  of  said  court  and  of 
the  superior  court,  may  preside  in  the  courts 
of  each  other,  in  cases  where  the  judge  of 
either  is  disqualified."  This  provision  of  the 
Constitution  has  been  decided  1^  the  Su- 
preme Court  to  apply  only  to  constitutional 
city  courts.  The  fact  that  the  city  court  has 
(mly  Jurisdiction  to  try  misdemeanor  cases 
does  not  affect  the  constitutional  right  of  a 
Judge  ot  a  constitutional  city  court  from  pre- 
siding in  the  superior  court  in  a  felony  case 
where  the  Judge  of  the  latter  court  is  dis- 
qualified. As  to  the  disqualified  case  in  the 
superior  court,  the  judge  of  the  city  court  is 
Invested  with  all  the  power  and  authority 
of  the  judge  of  the  superior  court  In  the 
language  of  Mr.  Justice  Jackson  tn  the  North- 
western Mutual  Life  Ins.  Co.  v.  Wllcoxon,  6t 
Ga.  666 :  *'He  becomes  the  impersonation  of 
the  superior  court  for  that  case  dnrins  the 
term."    The  dty  court  of  Baxley  has  been 
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decided  by  the  Supreme  Court  to  be  a  con- 
stitutional city  court.  Sellers  et  al.  v.  Mann, 
113  6a.  e4S  a)i  89  S.  B.  11 ;  Heard  r.  State, 
lis  6a.  444,  89  S.  B.  118;  Ivy  v.  State,  112 
6a.  180,  37  S.  B.  898;  Acts  1897,  p.  420. 

2.  The  next  ground  of  error  insisted  upon 
la  that  the  court  erred  In  refusing  to  give  the 
following  written  instruction  to  the  jury: 
'*6entlemen  of  the  Jury,  if  you  find  from  the 
evidence  in  this  case  that  this  defendant,  in 
company  with  the  other  defendant,  with  a 
gim  shot  and  wounded  the  hog  In  question 
without  any  Intention  of  stealing  it,  and  then 
with  a  club  beat  the  hog  to  death  and  threw 
it  into  the  water  of  a  river  swamp,  without 
any  intention  of  stealing  it,  and  without  con- 
verting it  to  their  own  use,  but  simply  killed 
it  and  left  It  there  to  rot,  that  then,  and  in 
that  event,  he  would  not  be  guilty  of  the 
offense  of  simple  larceny,  as  charged  in  this 
Indictment"  Under  the  evidence,  there  watf 
no  question  that  the  defendant  and  his  code- 
fendant  did  kill  and  drag,  the  hog  of  the 
prosecutor  described  in  the  indictment  from 
the  place  where  they  killed  it  and  hid  it  be- 
hind a  log  in  the  shallow  water  of  the  lake 
swamp.  The  material  question  was  as  to 
their  intenti<»i.  Did  they  intend  to  steal  the 
hog,  or  did  they  intend  wantonly  and  ma- 
liciously to  maim  and  kill  the  hog?  The 
learned  Judge  charged  the  jury  the  general 
elements  constituting  the  offense  of  simple 
larceny  as  applicable  to  the  facts  of  the  case, 
and  as  contended  for  by  the  state.  He  failed 
to  charge  the  contention  of  the  defendant 
that  the  jury  would  not  be  authorized  to  con- 
vict if  the  intention  of  the  defendant  was  not 
to  commit  the  crime  of  larceny,  but  some  oth- 
er offense  not  set  out  In  the  indictment  We 
think  this  was  error,  and  that  the  above  re- 
quest was  pertinent  te  the  issue  and  conten- 
tions as  made  by  the  evidence,  and  should 
have  been  submitted  to  the  jury.  For  this 
reason  alone,  we  are  constrained  to  grant  a 
new  trIaL 

Judgment  reversed. 


(2  Ga.  App.  062) 

PAUIiK  V.  STATB.    (No.  748.) 
(Court  of  Appeals  of  6eorgia.    Oct  18,  1907.) 

1.  CouBTS— City   Goubts— Judobs— Tbial  of 
Gases  iiv  Othxb  Goubts. 

The  judge  of  the  city  court  of  Baxley  was 
qualified  under  the  Constitution  of  1877  to  pre- 
side in  the  superior  court  and  try  this  case :  the 
judge  of  the  latter  court  being  disqualified. 
Const  1877,  art,  8,  §  5:  Paulk  v.  State  (No. 
744,  Court  of  Appeals  of  Georgia)  68  8.  B.  llO& 

2.  JUBT  —  DlBQUAUnOATIOll  —  SSBVIOI     OR 

Pbiob  Jubt. 

It  is  no  cause  of  diallenge  to  the  array  that 
12  of  the  48  jurors  constitutina  the  array  had 
just  served  as  a  Inry  on  the  trial  of  another  per- 
son jointly  indicted  with  the  defendant  in 
which  a  verdict  of  guilty  was  rendered,  and  that 
the  witnesses  and  evidence  in  the  present  case 
would  be  the  same  as  la  the  former.    Such 


of  challenge  was  not  good  aaainst  the  panel, 
but  would  have  been  available  only  by  chal- 
lenges to  the  polls.  Schnell  v.  State,  92  6a. 
459,  17  S.  B.  968. 

8.  Cbiminal  Law^Irstbuotions— Rboubsib. 
The  written  requests  to  charge  on  the  issue 
made  by  the  facts  proved  as  to  whether  the 
specific  intent  of  the  defendant  was  to  coomiit 
the  offense  of  larceny,  or  some  other  offense,  was 
fully  covered  by  the  charge  of  the  court  on, that 
subject 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die 
vol  14,  Criminal  Law,  (  2011.} 

4.  Samb— VEBDICr. 

No  error  of  law  was  committed,  and  the 
verdict  is  supported  by  the  evidence. 
(Syllabus  by  the  Court) 

Brror  ftom  Superior  Court,  Appling  Coun- 
ty; J.  H.  Thomas,  Judge. 

Will  Paulk  was  convicted  of  laioeny,  and 
he  brings  error.    Afltoned. 

W.  W.  Bennett,  for  plaintiff  In  error. 
John   W.    Bennett,    Sol.   6en.,   and   W.   W. 

Lambdin,  for  the  State. 

HILL,  (X  J.    Judgment  afilrmed. 


(2  Oa.  ApiK  868) 
8HBLL  V.   STATB.    (No.  7(12.) 
(Ck>urt  of  Appeals  of  Ckorgia.    Oct  16,  1907.) 

Cumin  AL  Law. 

Owine  to  the  nature  of  the  charge  against 
the  defendant,  and  of  the  testimony  in  the  reo* 
ord,  we  shall  make  no  report  of  the  facts.  We 
have,  however,  made  a  careful  study  of  the 
assipiments  of  error,  but  find  nothing  requiring 
the  grant  of  a  new  trial. 
(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Carrollton;  W. 
C  Hodnett,  Judge. 

Jim  Shell  was  convicted  of  an  offense,  and 
he  brings  error.    Affirmed. 

Beall  &  Adamson  and  6riffith,  Weatherby 
&  Mathews,  for  plaintiff  In  error.  C  B. 
Boop  and  8.  Holdemess,  for  the  Stata 

POWBLL,  J.    Judgment  affirmed. 


(S  GkL  App.  6S7) 
6ATBS  V.   STATB.    (No.   717.) 
(Court  of  Appeals  oi  6eorgia.    Oct  IS,  1907.) 
CtoniiAL  Law  —  BvinsNCB  —  Nbw   Tbial  — 

NBWLT  DISOOVBBBD  TKSTnCOHT. 

The    evidence    authorized    the    conviction. 
The  trial  judge  did  not  abuse  his  discretion  in 
overruling  the  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  testimony. 
(Syllabus  by  the  Court) 

Brror  from  City  Court  of  LaCrange;  Frank 
Harwell,  Judge. 

Limns  6ates  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

B.  T.  Moon,  for  plaintiff  In  error.  Henry 
Beeves,  for  the  State. 

POWBLL^  J.    Jadgment  affirmed. 
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(2  Oa.  App.  6G6) 

McAllister  v.  state.  (No.  no.) 

{CJourt  of  Appeals  ot  Georgia.    Oct  15,  1007.) 
Ixdxctmmht—Tbtts  Bill— SienKo. 

That  the  foreman  of  a  grand  juir  did  not  sign 
the  entry  of  true  bill  on  an  indictment  la  no  ground 
for  a  motion  in  arrest  of  Judgment. 

[Ed.  Note.— For  eaeea  in  point,  see  Cent  Dig.  toL 
t7.  Indictment  and  Infonration,  |  138.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Bartow  CJounty; 
A.  W.  Fite.  Judge. 

John  McAllister  was  convicted  of  a  misde- 
meanor, and  he  brings  error.    Affirmed. 

Jas.  6.  Gonyers,  for  plaintiff  in  error.  Sam 
P.  Maddox,  Sol.  Oen.,  for  the  State. 

RUSSELL.  J.  After  his  conviction  for  the 
offense  of  a  misdemeanor,  the  defendant  made  a 
motion  in  arrest  of  judgment.  His  motion  was 
overruled,  and  he  excepts  to  this  judgment. 

The  motion  in  arrest  of  judgment  is  predicat- 
ed upon  the  fact  that  the  indictment  was  not 
signed  by  the  foreman  of  the  grand  jury.  In 
Barlow  v.  State,  127  Ga.  62,  56  S.  E.  181,  Judge 
Lumpkin  remarks  that  the  proper  practice  is 
for  the  foreman  of  the  grand  Jury  to  sign  a  find- 
ing of  true  bill  on  the  back  of  the  indictment 
and  this  is  the  universally  recognized  practice. 
But  there  is  no  positive  law  requiring  that  the 
foreman  of  the  grand  jury  shall  sign  the  finding 
at  all.  It  was  not  requii^  at  common  law.  If 
it  be  indispensable  that  the  foreman  shall  sign 
it  the  defect  arisins:  from  failure  to  sign  Is  at 
least  not  ground  for  a  motion  in  arrest  of  judg- 
ment That  has  been  definitely  decided  in  Mc- 
Guffie  v.  State,  17  Ga.  510.  In  Hughes  v.  State, 
76  Ga,  40,  the  same  question  was  before  the 
court  and  it  was  held  that:  "All  exceptions 
which  go  merely  to  the  form  of  the  indictment 
shall  be  made  before  trial,  and  no  motion  in  ar- 
rest of  judgment  shall  be  sustained  for  any  mat- 
ter not  affecting  the  real  merits  of  the  offense 
charged  in  the  mdictment.  If  a  plea  in  abate- 
ment had  been  filed,  it  might  be  that  the  state 
would  have  shown  from  the  minutes  of  the  court 
the  finding  of  the  grand  jury.**  The  court  there- 
fore committed  no  error  m  refusing  to  arrest 
the  judgment 

Judgment  affirmed. 

(2  Oa.  App.  664) 

McAllister  v.  state,  (No.  709.) 

(Court  of  Appeals  of  Georgia.    Oct  16,  1007.) 

CannxAL  LAw->CoimB8iOKB— Wnear. 

The  confession  not  being  plenary,  and  not  being 
eonnected  with  the  specific  act  which  was  the  basis 
of  the  criminal  offense  charged,  the  conviction  of 
the  defendant  was  not  authorised  by  the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Gent.  Dig.  vol. 
14,  Criminal  Law,  Sft  1227-1229;  voL  1,  Adultery,  81 
S1-S8.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Bartow  County; 
A.  W.  Fite,  Judge. 

John  McAllister  was  convicted  of  adultexy, 
and  he  brings  error.    Reversed. 

Jaa.  B.  Conyers,  for  plaintiff  in  error.  Sam 
P.  Maddox,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  defendant  John  McAllis- 
ter, was  indicted  and  convicted  for  the  offense 
of  adultery  and  fornication  and  excepts  to  the 
overruling  of  his  motion  for  a  new  Urial.  The 
only  question  presented  by  the  record  is  whether 
the  verdict  I«  contrary  to  law,  in  that  the  evi- 
dence is  insufficient  to  support  it 

This  court  is  especially  reluctant  to  interfere 
with  the  verdict  of  a  jury,  and  for  that  reason 
we  have  carefully  scrutinized  the  record  to  as- 
certain If  in  any  view  of  the  case  the  verdict 
of  the  jury  can  be  supported  by  law.  The  evi- 
dence for  the  state,  in  orief,  was  that  one  wit- 
ness saw  the  defendant  running  after  the  mar- 
ried woman  with  whom  the  intercourse  is  alleg- 


ed to  have  taken  place  and  slapping  her  on  the 
rump.  Another  witness  at  another  time  saw 
the  defendant  kiss  the  female  ib  question.  The 
state  then  produced  the  following  statement 
made  by  the  defendant  to  another  witness :  'The 
defendant  told  me  that  he  did  it  to  Tthe  woman 
in  question]  whenever  he  wanted  to  do  it"  An- 
other witness  detailing  this  same  conversation 
said  that  the  defendant  said  that  he  did  it  to  her 
one  time.  This  was  all  the  evidence  in  behalf 
of  the  state.  The  defendant  stated  that  he  had 
never  had  intercourse  with  the  female  in  ques- 
tion, and  she  testified  to  the  same  effect  A  con- 
fession corroborated  will  authorize  conviction  of 
a  criminal  offense ;  the  amount  of  corroboration 
being  solely  for  the  jury.  The  error  of  the  trial 
judge  in  this  case  grew  out  of  his  failure  to 
recognize  the  distinction  between  a  confession 
incomplete  and  a  plenary  confession.  We  think 
that  the  circumstance  that  a  gentleman  boarder 
was  seen  familiarly  slapping  the  rump  of  his 
landlady,  who  was  a  married  woman,  and  the 
further  circumstance  that  he  was  seen  holding 
her  by  the  chin  and  kissing  her,  would  afford 
strong  corroborative  testimony  of  a  plenary  and 
specific  confession  of  sexual  intercourse.  But 
the  witnesses  for  the  state  as  to  the  confession 
did  not  detail  a  statement  by  the  defendant 
which  would  authorize  a  conviction,  even  if  the 
law  permitted  convictions  by  confessions  uncor- 
roborated. From  this  statement  denominated  a 
confession,  it  does  not  appear  that  the  intei^ 
course  took  place  in  Bartow  county,  nor  that 
it  was  within  two  years  prior  to  the  finding  of 
the  indictment,  nor  is  there  any  circumstance  to 
connect  it  with  the  facts  upon  which  the  state 
relied  for  corroboration. 

Clark,  in  his  work  on  Criminal  Procedure 
(page  532),  lays  the  rule  down  thus:  "An  ex- 
trajudicial confession,  in  order  to  warrant  a 
conviction,  must  be  corroborated  by  other  evi- 
dence tending  to  prove  the  corpus  delicti."  Whar- 
ton, after  stating  the  conditions  upon  which 
voluntary  confessions  are  admissible,  says: 
"While  voluntary  confessions  of  sT)ecific  changes 
or  of  inculpatory  facts  are  always  admissible 
under  conditions  above  stated,  they  cannot  sus- 
tain a  conviction  unless  there  be  corroborative 
froof  of  the  corpus  delicti."  Whart  Cr.  Ev.  632. 
n  1  Greenleaf  on  Evidence,  §  217.  in  discuss- 
ing the  question  whether  extrajudicial  confes- 
sions, uncorroborated  by  any  other  proof  of  the 
corpus  delicti,  are  sufficient  to  support  a  convic- 
tion, the  learned  author  says:  '^n  each  of  the 
English  cases  usually  dted  in  favor  of  the  suf- 
ficiency of  this  evidence,  there  was  some  corrob- 
orative circumstance.  In  the  United  States 
the  prisoner's  confession,  when  the  corpus  delic^ 
ti  is  not  otherwise  proved,  has  been  held  insuffi- 
cient for  his  conviction:  and  this  opini<Ni  cei^ 
tainly  best  accords  with  the  humanity  of  the 
Criminal  Code,  and  with  the  great  degree  of 
caution  applied  in  receiving  and  weighing  evi- 
dence of  confessions  in  other  cases,  and  it  seems 
countenanced  by  approved  writers  upon  this 
branch  of  the  law."  In  People  v.  Badgley.  1^ 
Wend.  (N.  Y.)  53,  it  was  held:  "Evidence  of 
confession  alone,  unsupported  by  corroborating 
facts  and  circumstances,  is  not  sufficient  to  con- 
vict There  must  be  proof  aliunde  of  the  corpus 
delicti,  althouph  such  proof  need  not  be  con- 
'cUisive."  In  Stringfellow  v.  State,  26  Miss. 
157,  59  Am.  Dec.  247,  it  was  held :  "In  capital 
felonies,  the  extrajudicial  confessions  of  the 
prisoner,  where  the  corpus  delicti  is  not  proven 
by  independent  testimony,  are  insufficient  to 
warrant  a  conviction  of  the  accused."  In  John- 
son V.  State,  59  Ala.  37,  following  Matthews  v. 
State,  55  Ala.  187,  it  was  held:  "An  extraju- 
dicial confession,  not  corroborated  by  independ- 
ent evidence  of  the  corpus  delicti,  will  support 
a  conviction  of  a  felony."  In  Kentucky.  a<8  in 
Georgia,  this  principle  is  embodied  in  the  stat- 
utory law  of  thp  state.  Cunningham  v.  Com., 
9  Bush,  149.  This  seems  to  be  tni<>  in  Iowa. 
State  V.  Feltes.  51  Iowa,  501.  1  N.  W.  755.  In 
U.  S.  V.  Mayfield  (C.  C.)  59  Fed.  118,  Boarman. 
J.,  said:    "Before  a  conviction  ia  justified,  the 
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govemment  should  be  required  to  establish  the 
corpus  delicti  by  some  desree  of  circumstantial 
or  other  evidence  independent  of  the  defendant's 
extrajudicial  confessions."  In  Priest  v.  State, 
10  Neb.  3&4.  6  N.  W.  468.  the  rule  was  laid 
down  this  way :  "A  confession  is  not  sufficient 
evidence  of  the  corpus  delicti.  There  must  be 
other  evidence  that  a  crime  has  actually  been 
committed,  the  confession  being  used  to  connect 
the  accused  with  the  crime." 

We  think,  therefore,  that  the  verdict  for  lack 
of  evidence,  is  contrary  to  law,  and  that  a  new 
trial  ought  to  have  beki  granted. 

Judgment  reversed. 


<2  Oa.  App.  689) 

TOMPKINS  T.  STATE.    (No.  761.) 

(CJourt  of  Appeals  of  Georgia.    Oct  14,  1907.) 

INTOXICATINO    LlQUOBS  —  WBOMGFUI.    SAUB  — 

Pbesuhpttons. 

In  the  absence  of  evidence  to  the  contrary, 
it  may  be  inierred  that  a  liquor  called  for  and 
delivered  and  paid  for  as  whisky  is  whisky,  and 
therefore  an  intoxicating  liquor. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  29,  Intoxicating  Liquora,  §  275;  voL  ll. 
Criminal  Law,  i  716.] 

(SyllabuB  by  the  Court) 

Error  from  City  Court  of  Newnan;  A.  D. 
Freemau,  Judge. 

Lee  Tompkins  was  conylcted  of  the  Illegal 
sale  of  intoxicating  llqaors,  and  he  brings  er- 
ror.   Affirmed. 

Robert  Orr,  for  plaintiff  in  error.  W.  L. 
Stalling8»  for  the  State. 

RUSSELL,  J.  The  plaintiff  in  error  was 
indicted  for  the  offense  of  selling  whisky  and 
convicted.  The  specific  words  of  the  charge 
were^  "did  unlawfully  sell  and  barter  for 
yaluable  consideration  alcoholic,  spirituous, 
malt  and  intoxicating  liquors  and  intoxicat- 
ing bitters  and  beer  and  wine.*' 

No  complaint  is  made  of  any  error  in  the 
admission  or  rejection  of  evidence  or  in  the 
charge  of  the  court  Only  one  question  is 
raised  by  the  record:  Is  the  evidence  suffi- 
cient to  support  the  verdict?  There  can  be 
but  one  answer  to  the  question.  The  eyi- 
dence  was  ample,  the  one  witness  testified 
in  the  case.  This  witness  testified  that  he 
bought  25  cents  worth  of  rye  whisky  from 
the  defendant  Tompkins,  for  each  in  Coweta 
county  and  within  two  years  immediately 
preceding  the  return  of  the  indictment  (De- 
cember 81,  1906).  It  is  immaterial  that  the 
sole  witness  for  the  state  testified  that  he  told 
defendant  that  he  wanted  whisky,  and  that 
the  defendant  stated  that  he  could  get  it  for 
him,  because  it  is  undisputed  that  the  witness 
saw  defendant  himself  and  not  another,  pour 
the  liquid  out  of  a  quart  bottle  into  a  beer 
bottle,  which  was  delivered  to  the  purchaser. 
It  is  immaterial  that  the  witness  testified 
that  be  did  not  drink  any  of  the  whisky. 
The  fact  that  the  witness  swore  that  it  smell- 
ed  like  rye  whisky  might  be  corroborative 
of  the  already  existent  testimony  that  the 
fluid  was  whisky,  but  under  the  Indictment 
it  was  not  materia)  for  the  state  to  show 
that  the  intoxicating  liquor  sold  was  rye 
whisky.    It  was  enough  if  It  was  made  to 


appear  beyond  a  reasonable  doubt  that  the 
defendant  sold  whisky.  The  court  would 
take  knowledge  of  the  fact  that  all  whisky 
is  intoxicating,  and  proof  of  sale  of  whisky 
would  conform  with  the  allegation  that  alco- 
holic, spirituous,  and  intoxicating  liquors 
were  sold  by  the  defendant  The  Jury  may 
infer  that  a  liquor  is  intoxicating  from  its  ef- 
fect when  drunk.  Much  more  can  they  infer 
that  a  liquid,  though  not  imbibed,  is  whisky 
where  the  purchaser  plainly  asks  for  whisky, 
and  the  seller  furnishes  it  in  compliance  with 
his  request 

The  writ  of  error  is  entirely  without  merit 

Judgment  affirmed. 

(2  Qa.  App.  613) 
HARWELL  y.   STATE.    (No.  631.) 
(Court  of  Appeals  of  (Georgia.    Oct  14,  1907.) 

1.  Mabteb  awd  Sekvant  —  Fraudulent 
Bbeaoh  of  Contbact— Fraudulent  Intent 
—Rebuttal. 

The  presumption  of  fraudulent  intent  aris- 
ing under  the  labor  contract  law  of  1903  (Acts 
1903,  p.  90)  is  not  rebutted  as  to  one  who  ob- 
tains advances  on  the  faith  of  his  contract  for 
services  to  be  performed  at  a  future  time,  and 
who  does  not  enter  upon  such  service,  by  re- 
payment of  the  advance,  unless  such  payment  be 
made  on  or  before  the  date  fixed  by  tne  contract 
for  the  commencement  of  such  labor  or  service. 

2.  Cbiuinal  Law— Trial— Instructions— In - 
applicabilitt  to  evidence. 

A  charge  not  applicable  to  the  evidence, 
or  without  evidence  to  support  it  Is  erroneous. 
[Ed.  Note.— For  cases  in  point,  see  Out  Dig. 
vol.  14,  CrUninal  Law,  H  lS24,  1980,  1981.] 

8.  Masteb  and  Servant  —  Fraudulent 
Breach  o»  Contract— Criminal  Prosecu- 
Ti0N»— Defenses— Instructions. 

Under  the  decision  of  the  Supreme  Court 
in  Howard  v.  State,  126  Ga.  538,  55  S.  E.  239. 
the  court  should  have  charged  the  jury  that  if 
it  appeared  from  the  evidence  that  the  accused 
was  a  minor,  and  that  the  failure  on  his  part 
to  perform  the  services  required  under  the  con- 
tract was  due  to  parental  interference  and  con- 
trol, that  the  presumption  of  fraudulent  in- 
tent, arising  from  the  fact  that  the  money  was 
procured  on  the  faith  of  the  contract  and  the 
service  not  rendered,  or  the  money  returned, 
would  be  rebutted,  and  the  defendant  could  not 
be  convicted.  The  failure  to  so  instruct  the  jury 
requires  the  grant  of  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Monticello;  A. 
S.  Thurman,  Judge. 

Earnest  Harwell,  alias  Isaac,  was  convicted 
of  swindling,  and  be  brings  erroc    Reversed. 

A.  T.  Clement  for  plaintiff  in  error.  Doyle 
Campbell,  for  the  State. 

RUSSELL,  J.  The  defendant  was  indicted 
for  the  offense  of  misdemeanor,  cheating  and 
swindling  by  procuring  $20  from  one  M.  Ben- 
ton, by  means  of  a  contract  with  said  Ben- 
ton to  work  as  a  farm  laborer ;  this  sum,  as 
alleged,  having  been  fraudulently  procured 
after  the  contract  Before  trial  the  defend- 
ant demurred  to  the  indictment  both  gen- 
erally and  specially.  The  court  overruled 
the  demurrer,  and  exceptions  were  taken 
pendente  lite.  The  grounds  of  the  demurrer 
were  as  follows:    ''(1)  Because  said  indict- 
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ment  in  tbe  matters  therein  contained  is  in- 
sufficient in  law,  and  he  ought  not  to  be  re- 
quired to  answer  same.  (2)  Because  the  al- 
legations in  said  indictment  are  too  vague, 
indefinite,  and  uncertain.  (3)  Because  said 
indictment  in  the  ayerments  ttierein  contain- 
ed does  not  charge  any  offense  under  tbe  law. 
(4)  Demurring  specially,  defendant  says  it 
appears  from  the  face  of  said  indictment 
that  the  time  has  not  expired  in  which  said 
service  was  to  be  performed,  and  that  under 
the  statute  he  has  the  right  and  privilege  of 
returning  the  money  with  interest  thereon 
at  any  time  before  the  expiration  of  the  year 
1907,  and  that  it  cannot  be  legally  presumed 
that  he  will  not  return  the  money  with  in- 
terest thereon  before  the  expiration  of  said 
period,  and  for  this  reason  said  indictment  is 
premature  and  invalid.  (S)  Specially,  be- 
cause said  indictment  does  not  allege  that 
said  contract  was  in  writing,  nor  does  it  al- 
lege that  defendant  was  contracted  with  as 
an  'overseer,'  but  negatives  that  implication 
that  he  was  'to  work  as  a  farm  laborer  for 
one  year  beginning  January  1,  1907,'  said  in- 
dictment shows  upon  its  face  that  the  alleged 
contract  was  void,  illegal,  contrary  to  public 
policy  and  the  statute  of  frauds,  and  was 
not  binding,  for  the  reason  that  it  appears 
that  said  contract  was  •not  to  be  performed 
within  one  year  from  the  making  thereof,' 
and  that  said  contract  was  made  December 
28,  1906,  and  that  the  term  of  service  was 
for  'one  year  beginning  January  1,  1907.' 
Defendant  says  that  the  said  indictment 
shows  that 'the  alleged  contract  was  'not  to 
be  performed  within  one  year  from  the  mak- 
ing thereof.'  It  is  essential  to  the  validity 
of  said  indictment  that  the  alleged  contract 
was  in  writing,  or  that  the  alleged  contract 
was  made  with  defendant  as  overseer,  and  in 
the  absence  of  both  of  these  essential  aver- 
ments it  is  apparent  that  the  alleged  contract 
was  void  and  illegal,  and  therefore  said  in- 
dictment is  invalid  and  sets  forth  no  offense 
against  defendant  (6)  Specially,  because 
said  indictment  is  fatally  defective,  in  that 
it  fails  to  allege  when  said  service  is  to  be 
performed,  or  within  what  particular  period 
it  was  to  be  performed.  It  should  allege  not 
only  when  said  service  was  to  'begin*'  but 
when  it  was  to  end." 

Upon  the  trial  the  defendant  was  conyict- 
ed.  He  made  a  motion  for  new  trial,  and 
now  excepts  to  the  order  overruling  his  mo- 
tion. In  the  motion  for  new  trial,  in  addi- 
tion to  the  general  grounds,  it  is  insisted: 
(4)  That  the  court  erred  in  admitting  the  al- 
leged written  contract  between  the  defendant 
and  prosecutor,  which  contract  was  as  fol- 
lows :  "Monticello,  Ga.,  12,  27,  1906.  I,  Ear- 
nest Harwell,  of  Jasper  county,  Ga.,  formerly 
of  Morgan  county,  Ga.,  in  consideration  of 
$20.00  advanced  to  me  by  M.  Benton  of  Jas- 
per county,  Ga.,  do  contract  and  agree  to 
work  for  the  said  M.  Benton  for  the  year 
1907,  do  any  and  all  kinds  of  farm  work  that 
msry  be  required  of  me  by  the  said  Benton  or 
his  agent    M.  Benton  agrees  to  pay  the  said 


Earnest  Harwell  $10.00  per  month  and  one- 
half  of  every  Saturday.  Earnest  Harwell 
agrees  to  ,work  Saturday  evening  when  called 
on  and  is  to  receive  25  cts.  extra  for  said  ex- 
tra work.  Isaah  Byrd  signs  the  above  con- 
tract for  security  for  the  $200.00  advanced. 

his 
[Signed]    Earnest  Harwell.    Isaah  X  Byrd. 

mark. 

his 
M.  Benton.    Witness  to  conti^ct:    Isaah  X 

mark. 
Byrd."  In  the  fifth  ground  it  is  insisted  that 
the  court  erred  in  permitting  the  solicitor  to 
ask  the  witness  Allie  Isaac,  over  defendant's 
objection  that  the  questions  and  answers 
were  irrelevant,  immaterial,  and  Inadmissi- 
ble: "How  old  are  you?  How  old  were  you 
when  you  were  married?  How  long  had  you 
been  married  when  the  defendant  was  bom?" 
In  the  sixth  ground  of  the  motion,  it  is  al- 
leged that  the  Judge  erred  in  charging  the 
Jury  as  follows:  "If  you  believe  from  the 
evidence  that  defendant  bad  a  good  and  suffi- 
cient reason  for  not  performing  the  services 
or  returning  the  money  advanced  under  said 
contract,  if  you  find  there  was  a  contract, 
then  you  would  be  authorized  to  acquit  him ; 
but  if  you  believe  from  the  evidence  or  the 
statement  of  the  accused  that  he  entered  into 
said  contract  with  the  intent  of  procuring 
the  money  and  not  performing  the  service, 
and  that  he  did  not  have  a  good  and  bona 
fide  reason  for  nonperformance,  and  that  the 
reason  he  offers  is  a  mere  excuse  for  the  pur- 
pose of  escaping  punishment,  then  you  would 
be  authorized  to  convict"  The  seventh  and 
eighth  grounds  complain  of  refusals  of  the 
Judge  to  charge  certain  requests  submitted  by 
defendant's  counsel.  The  ninth  ground  In- 
sists that  the  court  eliminated  from  the  jury 
as  an  element  of  good  faith  on  the  part  of 
the  defendant,  and  as  a  defense,  the  evidence 
that  the  defendant  gave  a  security  on  the 
contract  by  an  additional  charge  delivered  to 
the  jury  after  they  had  started  to  the  jury 
room  to  consider  their  verdict,  and  it  Is  in- 
sisted that  the  additional  charge  at  tbe  time 
and  under  the  circumstances  and  in  the  man- 
ner given  was  hurtful  to  defendant  The 
tenth  ground  of  the  motion  Insisted  that  the 
Judge  erred  in  charging  the  jury  that:  "If 
the  defendant  had  made  a  fdlse  representa- 
tion as  to  his  age,  and  this  fact  might  be 
looked  to  by  the  jury  in  ascertaining  the  in- 
tention of  the  defendant  at  the  time.**  Tbe 
eleventh  ground  of  the  motion  assigns  error 
in  that  the  judge  failed  to  instruct  tbe  Jury 
upon  the  subject  of  circumstantial  evidence. 

It  is  unnecessary  to  rehearse  titie  evidence. 
The  evidence  in  behalf  of  the  state  was  suffi- 
cient to  authorize  the  verdict  of  guilty,  and 
there  was  no  error  in  overruling  the  motion 
for  new  trial,  unless  the  rules  and  instrue- 
tions  complained  of.  were,  for  the  reasons  as^ 
signed,  erroneous. 

1.  We  think  the  court  prt^^erly  overmled 
the  demurrer.  It  Is  necessary  for  the  period 
of  time  within  which  the  money  may  be  re- 
turned to  have  expired  in  order  that  tht 
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legal  presmnption  may  arise  that  the  defend- 
ant Intended  to  defraud,  or  that  he  does  not 
Intend  to  return  the  money  advanced  with 
interest  thereon.  The  contract  referred  to 
in  the  act  of  1903  Is  not  one  for  the  repay- 
ment of  money,  but  to  perform  service.  Nor 
was  the  indictment  demurrable,  In  that  It 
appeared  that  the  contract  was  made  Decem- 
ber 28,  1906,  and  the  term  of  service  was 
for  one  year  beginning  January  1,  1907,  be- 
cause contrary  to  the  statute  of  frauds.  It 
•was  unnecessary  to  state  In  the  Indictment 
that  the  contract  was  In  writing.  It  would 
be  presumed  to  be  In  writing  unless  the 
contrary  appears.  And  by  the  language  used 
in  the  indictment,  "did  contract  with  one, 
M.  Benton,"  and  "after  having  so  contracted 
procured,"  etc.,  applying  the  language  of 
the  act,  it  could  only  be  imderstood  that  the 
contract  was  in  writing.  Nor  was  the  in- 
dictment demurrable  iipon  the  ground  that 
it  failed  to  allege  when  the  service  was  to 
be  performed.  It  is  undoubtedly  true  that 
indictments  brought  under  this  act  must  al- 
lege when  the  service  Is  to  be  performed  or 
within  what  particular  period  it  was  to  be 
performed,  but  there  was  nothing  vague  or 
doubtful  in  the  statement  of  the  indictment 
that  the  service  was  for  the  period  of  "one 
year,  beginning  January  1, 1907."  This  would 
necessarily  mean  from  January  1,  1907,  to 
December  81,  1907,  inclusive. 

2.  Our  ruling  on  the  fifth  ground  of  the 
demurrer  disposes  of  the  fourth  ground  of 
the  motion  for  new  trial.  If  the  language 
of  the  act  requires  that  the  word  "con- 
tract" be  considered  as  referring  to  a  writ- 
ing, then  not  only  was  there  no  error  in  ad- 
mitting the  writing  to  which  objection  was 
made  in  the  fourth  ground,  but  the  state's 
case  would  have  failed  unless  the  contents 
of  the  contract  had  been  proved,  and  the 
writing  itself  Is  the  best  proof  of  what  It 
contains.  The  fact  that  Isaah  Byrd  was  se- 
curity on  the  contract,  and  that  the  contract 
showed  credit  Indorsed  thereon*  would  not 
affect  the  admissibility  of  the  evidence  as 
showing  a  contract  to  have  been  made  be- 
tween the  defendant  and  the  prosecutor.  It 
might  affect  the  result  of  the  trial. 

8.  We  find  no  error  in  the  charge  com- 
plained of  in  the  sixth  ground.  The  objec- 
tion made  to  it  was  that  it  Intimated  an 
opinion;  that  the  reason  offered  by  the  de- 
fendant for  nonperformance  was  not  a  good 
and  bona  fide  reason,  and  tended  to  discredit 
the  defense  set  up  by  the  defendant  It  is 
plain  that  all  that  the  Judge  said  as  to  the 
defense  being  a  mere  excuse  for  the  pur- 
pose of  escaping  punishment,  or  that  it  was 
not  a  good  and  bona  fide  reason  for  not  per^ 
forming  the  contract,  is  qualified,  limited, 
and  controlled  by  the  words  "if  you  believe 
from  the  evidence." 

4.  The  charge  requested  In  the  seventh 
ground  Is  a  correct  presentation  of  principles 
applicable  to  the  cause  on  trial,  and  should 
have  been  presented  to  the  Jury.  But  the 
Judge  is  not  required  to  present  the  charge 


in  the  verbiage  or  connection  of  the  request 
His  instruction  to  the  Jury  upon  each  of  the 
subjects  contained  in  the  request  being  cleur, 
full,  and  explicit,  there  was  no  error  in  not 
presenting  the  request  In  its  exact  language. 

5.  The  Judge  properly  refused  to  charge 
that :  "If  the  Jury  believe  from  the  evidence 
that  M.  Benton  took  Isaah  Byrd  as  security 
on  said  contract  and  that  he  looked  to  Isaah 
Byrd  for  the  payment  of  the  money  in  the 
event  the  defendant  failed  and  refused  to  do 
so,  you  could  not  legally  convict  the  defend- 
ant" As  remarked  before,  the  purpose  of 
the  contract  was  to  perform  service.  It  would 
be  Immaterial  whether  the  money  were  paid 
back  or  not  if  the  service  were  performed. 
If  the  service  was  not  performed,  it  would 
still  be  Immaterial,  if  it  were  apparent  that 
the  defendant  Intended  at  the  time  of  procur- 
ing the  money  not  to  perform  the  service, 
unless  in  fact  the  money  was  returned  be- 
fore prosecution.  Certainly  it  does  not  follow 
that,  because  the  prosecutor  took  security  for 
money  advanced  to  the  defendant  on  the 
faith  and  representation  of  the  defendant  to 
do  certain  work,  for  this  reason  the  defendant 
could  not  have  had  the  Intention  to  cheat  and 
swindle  the  prosecutor  by  not  working,  as  he 
contracted  to  do,  it  is  possible  that  he  might 
have  both  intended  to  cause  the  security  to 
lose  the  money  and  the  prosecutor  the  labor. 

6.  The  fact  that  Isaah  Byrd  was  security 
for  the  payment  of  the  advancement  Is  im- 
material, as  we  have  Just  remarked.  If  the 
defendant  did  not  intend  to  perform  the  serv- 
ice he  had  contracted  to  perform.  Isaah 
Byrd  was  security  only  for  the  repayment  of 
the  advancement  For  this  reason,  there  was 
no  error  in  the  charge  complained  of  in  the 
ninth  ground  of  the  motion  for  a  new  trial. 
And  the  charge  excepted  to  is  not  for  any 
reason  erroneoua  The  fact  that  the  Judge 
recalled  the  Jury  after  they  had  started  to 
retire  to  the  Jury  room  is  not  a  circumstance 
of  prejudice  to  the  defendant  The  Judge 
had  not  instructed  them  one  way  or  the  other 
in  the  previous  charge  as  to  the  fact  of 
Isaah  Byrd's  being  security.  It  was  proper 
that  they  should  be  instructed  as  to  this  con- 
tention, and  they  were  properly  Instructed 
after  they  were  recalled. 

7.  In  the  tenth  ground  of  the  motion,  it  Is 
insisted  that  the  Judge  erred  in  charging  the 
Jury  that:  "If  they  believe  the  defendant 
stated  to  M.  Benton,  the  prosecutor,  at  the 
time  said  contract  was  made,  that  he  was  21 
years  of  age,  and  that  he  was  not  21  In  fact 
that  said  false  representation  as  to  his  age 
might  be  looked  to  by  the  Jury  in  ascertaining 
the  intent  of  the  defendant  at  the  time."  Up- 
on the  examination  of  the  record,  we  find 
that  this  instruction  was  unauthorized  by  the 
evidence.  Both  Benton  and  Byrd  testified 
that  defendant  said  that  he  was  not  21  at  the 
time  the  contract  was  mada  The  charge  con- 
tains no  intimation  of  opinion  on  the  part  of 
the  Judge  as  to  any  portion  of  the  evidence, 
but  because  it  presents  a  theory  not  author- 
ized by  the  evidence,  it  is  reversible  error. 
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&  As  beld  by  this  court  to  the  case  of 
Riley  ▼.  State,!  where  a  conTiction  depends 
iolely  upon  circmnstantial  evidence,  the  Jury 
conld  be  instructed  that  the  proof  offered 
must  not  only  be  consistent  with  the  guilt 
of  the  accused,  but  must  exclude  every  other 
reasonable  hypothesfs.  In  this  case,  the 
guilt  of  the  defendant  was  dependent  entirely 
upon  the  intent  to  defraud  existent  at  the 
time  he  obtained  the  advancement.  This  in- 
tent or  lack  of  intent  could  only  be  determin- 
ed by  circumstances.  So  in  its  essence,  the 
case  depended  entirely  upon  circumstantial 
evidence.  The  rule  of  law  above  stated  was 
absolutely  pertinent,  and  the  Jury  should 
have  been  instructed  with  reference  thereto, 
even  in  the  absence  of  a  request 

Our  Judgment  is  controlled  by  the  decision 
of  Howard  v.  State,  126  Ga.  638,  55  S.  E. 
239.  The  trial  Judge  in  this  case  entertained 
the  correct  view  of  the  law  embodied  in  Acts 
1903,  p.  90,  as  to  all  of  the  matters  with 
regard  to  which  complaint  is  made;  but,  un- 
der the  decision  above  cited,  he  should  have 
presented  to  the  Jury  the  defendant's  defense 
that  he  was  prevented  from  performing  his 
contract  of  labor  on  account  of  his  minority 
and  the  parental  control  of  his  mother,  and 
should  have  instructed  the  Jury  that,  if  they 
believed  that  the  accused  was  a  minor,  and 
that  his  failure  to  perform  his  contract  was 
due  to  the  mandate  of  his  mother,  the  pre- 
sumption of  fraudulent  intent  would  be  re- 
butted, and  they  would  be  authorized  to  ac- 
quit the  defendant 

Judgment  reversed. 

O  Ga.  App.  M2) 

BAKER  ▼.  STATE.    (No.  750.) 
(Goort  of  Appeals  of  Georgia.    Oct  10,  1907.) 

CouBTS— FoBMis  Decisions  ab  Contbolung. 
This  case  is  controlled  by  the  decisions  of 
this  coart  in.Mosely  y.  State,  58  S.  B.  298,  and 
Harwell,  alias  Isaac,  v.  State  (No.  631,  decided 
October  14,  1907)  58  S.  E.  1111,  and  in  the  case 
of  Millinder  y.  State,  124  Ga.  452,  62  S.  E.  760. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Bazley;  J.  H. 
Thomas,  Judge. 

Alex  Balder  was  convicted  of  an  offense^ 
and  he  brings  error.    Affirmed. 

Jas.  R.  Thomas  and  Jos.  A.  Morris,  for 
plaintiff  in  error.  Y.  B.  Padgett  for  the 
State. 

HILL^  O.  J.   Judgment  affirmed. 

.  (2  Ga.  App.  623) 

BUTLER  T.  STATE.  PETTUS  ▼.  SAMR 
BENSON  V.  SAME.  SIMPSON  v.  SAME. 
MARLOW  T.  SAME.  GIBSON  T.  SAMBL 
(Nos.  660,  661,  662,  663,  664,  and  665.) 

(Court  of  Appeals  of  Georgia.    Oct  14^  1907.) 

Gaming— Offenses— EviDENOB. 

The  verdict   was   fully   authorized   by   the. 
evidence,  and  no  error  of  law  was  committed. 
(Syllabus  by  the  Conrt) 

>1  Ga.  App.  CO,  «7  8.  BL  lOSL  ' 


Error  from  Superior  Court,  Wilkes  County  r 
H.  M.  Holden,  Judge. 

Charlie  Butler  and  five  others  were  sep- 
arately convicted  of  gaming,  and  they  bring 
error  on  separate  bills  of  exceptions.  Af- 
firmed. 

F.  H.  Colley  and  Wm.  Wynne,  for  plaintiff 
in  error.  D.  W.  Meadow,  SoL  Gen.,  for  the 
State. 

HILL,  C.  J.  Six  men  were  Jointly  indicted 
in  the  superior  court  of  Wilkes  county  for 
the  offense  of  gaming.  They  were  tried  to- 
gether, and  were  all  convicted,  and  their  mo- 
tions for  new  trial  were  overruled.  The 
grounds  of  the  motion  in  each  case  were  sim- 
ilar, and  were  the  statutory  grounds  and  one 
special  ground,  the  refusal  of  the  court  to 
charge  the  following  written  request:  "The 
mere  fact  that  a  piece  of  money  was  on  the 
table  when  a  game  of  cards  was  being  play- 
ed, without  some  evidence  to  show  that  it 
was  being  bet  or  staked  on  the  game,  will 
not  authorize  a  conviction." 

1.  According  to  the  testimony  of  an  officer 
of  the  law,  he  saw  all  six  of  these  defendants 
in  the  back  end  of  Abe  Williams*  place  of 
business.  These  defendants  were  sitting 
"around  a  box,  or  something  like  a  trunk,** 
and  each  was  playing  with  cards,  and  money 
was  on  top  of  the  box  or  trunk  partly  covered 
up  with  a  piece  of  paper.  The  players  were 
60  busily  engaged  in  the  game  that  they  did 
not  see  the  witness  until  he  put  his  hand  on 
one  of  the  players.  This  player  immediately 
arose  and  grappled  with  the  officer,  and  all 
the  others  ran  out  of  the  room,  in  their  hasty 
exit  throwing  the  box,  the  cards,  and  the 
money  on  the  floor.  The  money  was  silver 
money,  but  the  witness  could  not  tell  how 
much  there  was,  but  there  were  several 
stacks  or  piles.  We  think  the  verdict  of  the 
Jury  was  authorized  by  the  foregoing  evi- 
dence. Hicks  V.  Sitate,  1  Ga.  App.  722,  57  S. 
B.  058;  Pacetti  v.  State,  82  Ga.  297,  7  S.  E. 
867.  The  strong  inference  of  guilt  arising 
therefrom  was  not  weakened  by  the  testi- 
mony of  each  one  of  the  defendants  in  behalf 
of  the  others  that  they  were  playing,  -but 
were  not  betting  for  money  or  other  thing  of 
value.  Such  denial  is  not  unusual  in  crim- 
inal cases,  but  is  very  frequently  the  protest 
of  guilt  even  when  caught  in  the  act  Nor 
do  we  think  the  fact  that  certain  reputable 
citizens  bore  testimony  to  the  good  charac- 
ter of  the  defendants  was  sufficient  to  gen- 
erate any  doubt  as  against  the  positive  facts 
clearly  indicating  guilt  There  are  a  great 
many  excellent  people  who  probably  would 
not  permit  their  good  opinion  of  a  man  to 
be  affected  by  the  fact  that  he  played  cards 
for  money  or  other  thing  of  value.  Many 
good  men  classify  gaming  as  malum  prohib- 
itum with  no  element  of  malum  in  se. 

2.  The  request  to  charge  stated  a  truism 
so  manifest  and  simple  that  it  might  reason- 
ably and  safely  have  been  left  to  the  ordi- 
nary intelligence  of  tke  Jury  without  any  Ut 
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Btructions;  but  the  request  itself  was  fully 
covered  by  the  general  charge,  and  especially 
that  part  in  the  fallowing  language:  **! 
charge  you,  as  requested  by  defendants'  coun- 
sel, there  is  no  law  in  this  state  which  for- 
bids the  playing  of  cards.  It  is  necessary  for 
it  to  be  a  crime  for  mon^  or  other  thing  of 
value  to  be  staked  on  the  game.  Before  you 
can  convict  the  defendants,  it  must  appear 
that  they  played  for  some  tiling  of  value." 
Judgment  affirmed. 


<2  Ga.  App.  (»4)      I 

JENKINS  V.  STATE.    (No.  687.) 

(Court  of  Appeals  of  Georgia.    Oct  22,  1907J 

1.  Bubolaby^Vebdict— Evidence. 

The  evidence  fully  aathorized  the  verdict, 
which  was  approved  by  the  trial  judge,  and  no 
reason  appears  why  a  new  trial  should  be 
granted. 

[Ed.  Note.^For  cases  in  point,  see  Gent.  Dig. 
vol.  8,  Burglary,  H  104-lOT.] 

2.  Same— Stoian  Goods— Recent  Possession 

— ClBOUlCSTANTIAI.  EVIDENCE. 

Under  the  evidence  disclosed  in  the  record, 
the  jury  were  authorized  to  infer  that -the  goods 
which  had  been  recently  stolen,  and  which  were 
found  in  the  possession  of  the  defendant's  wife, 
had  been  delivered  to  her  by  the  defendant,  and 
that  the  possession  of  the  wife  was  constructive- 
ly the  possession  of  theb  husband,  regardless  of 
the  marital  relation  existing  between  thenL 
The  evidence  for  the  state,  thoueh  entirely  cir- 
cumstantial, excluded  every  other  reasonable 
hypothesis,  save  that  of  the  defendant's  guilt. 

SE3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  ^  Burglary,  S  94.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Terrell  Coun- 
ty;  W.  C.  Worrill,  Judge. 

Ed  Jenkins  was  convicted  of  burglary,  and 
he  brings  error.    Affirmed. 

At  the  November  term,  1906,  of  Terrell  su- 
perior court,  Ed  Jenkins  was  indicted  by 
the  grand  jury  of  said  court  for  the  offense 
of  burglary,  by  breaking  and  entering  house 
and  carrying  therefrom  two  pairs  of  pants 
of  the  personal  goods  of  one  Ike  Barney. 
The  jury  returned  a  verdict  of  guilty.  The 
defendant  made  a  motion  for  new  trial,  and 
the  same  was  overruled. 

The  plaintiff  in  error  in  his  motion  for  new 
trial  relied  upon  the  general  grounds,  first, 
of  the  verdict  being  against  the  weight  of 
the  evidence;  and,  second,  because  it  is  con- 
trary to  law  and  the  principles  of  equity. 
An  examination  of  the  evidence  In  the  rec- 
ords shows  that  Ike  Barney's  dwelling  house 
was  broken  open  and  entered  last  year  while 
he  was  at  court  on  Monday,  at  the  fall  term 
of  court,  and  that  his  house  was  located  in 
Terrell  county,  and  that,  when  he  left  home, 
he  closed  his  door .  by  a  leather  latch  and 
nailed  it,  securely  fastening  the  same;  that 
be  was  the  owner  of  two  pairs  of  pants,  of 
the  value  of  $8.  He  testified  positively  that 
he  saw  the  pants  before  leaving  home  In  the 
morning,  and  that  they  were  gone  when  he  got 
back  in  the  afternoon,  and  that  the  next  place 


he  saw  the  pants  was  at  Ed  Jenkins'  wife's 
home,  and  that  Ed  Jenkins  was  there  present 
at  the  time  the  officers  went  with  him  there 
to  secure  the  pants ;  that  he  found  the  pants 
in  Terrell  county.  The  evidence  further 
shows  that  Jenkins  had  made  an  effort  to 
buy  the  pants  from  the  witness  Joe  McLen- 
don,  but  that  Ike  Barney  purchased  them  be- 
fore he  did.  There  is  further  evidence  to 
show  that  there  were  tracks  about  the  win- 
dow corresponding  to  the  track  of  the  shoe 
about  the  size  which  Jenkins  wore.  The  wit- 
ness McLendon  swore  that  the  pants  the 
bailiff  found  at  Jenkins'  wife's  house  were 
those  sold  to  Ike  Barney.  The  testimony  of 
Lottie  Dixon  shows  that  Ed  Jenkins  was  on 
Monday,  the  day  the  pants  were  stolen,  work- 
ing in  the  field  near  the  home  of  Ike  Bar- 
ney, and  that  he  knew  Ike  Barney  had  gone 
to  town  to  attend  court  The  evidence  fur- 
ther shows  that  Ed  Jenkins  left  the  field  on 
that  day,  and  those  with  whom  he  was  work- 
ing did  not  know  where  he  had  gone.  No 
theory  is  suggested  by  the  evidence  by  which 
the  pants  could  have  reached  Ed  Jenkins' 
wife's  house  as  reasonable  as  that  the  defend- 
ant carried  them  there,  and  the  recent  pos- 
session thus  shown  in  him  was  not  explained. 

H.  A.  Wilkinson,  for  plaintiff  in  error. 
J.  A.  Laing,  Sol.  Gen.,  B.-B.  Arnold*  and  J. 
B.  Ridley,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(2  Ga.  App.  673) 
GOODWILL  V.  PEEPLES.    (No.  486.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1907.) 

Replevin  —  Tbespabsing   Live   Stock  — Im- 
pounding—Notice. 

Possessory  warrant  will  lie  against  one  who 

in  a  stock-law  county  impounds  trespassing  live 

stock   and   fails  within  due   time  to  give  the 

statutory  notice. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Marion  Coun- 
ty ;  Wm.  A.  Little,  Judge. 

Action  by  Jerry  Pe^les  against  Ehigene 
Ctoodwili.  From  a  judgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 

GJeo.  P.  Munro,  for  plaintiff  in  error.  W. 
D.  Crawford,  for  defendant  in  error. 

POWE!LL,  J.  The  hogs  of  the  defendant 
in  error,  who  was  the  plaintiff  in  the  court 
below,  strayed  into  the  growing  crops  of  the 
plaintiff  In  error  in  a  stock-law  county.  The 
latter  Impounded  them,  but  failed  to  estray 
them  as  required  by  Pol.  Code  1895,  S  1775. 
On  the  fifth  day  a  brother  of  the  plaintiff, 
who  himself  had  wrongfully  obtained  posses- 
sion of  the  hogs  prior  to  the  time  they  escap- 
ed into  the  defendant's  crop,  made  an  ar- 
rangement with  the  defendant  whereby  the 
latter  was  to  retain  the  hogs  till  he  should 
pay  him  the  damages.  The  plaintiff,  finding 
the  hogs  thus  in  the  possession  of  the  defend- 
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ant,  brought  possessory  warrant  and  secured 
a  favorable  judgment  The  defendant  took 
certiorari,  which  on  hearing  in  the  superior 
court  was  overruled,  and  he  now  brings  er- 
ror. 

The  possession  of  the  defendant  was  orlg^ 
inally  lawfully  acquired,  and  for  three  days 
was  lawfully  retained.  After  the  third  day 
it  became  unlawful  and  criminal.  Pol.  Code 
1895,  8  1776.  This  raises  the  question  wheth- 
er possessory  warrant  lies  where  the  defend- 
ant's possession  is  originally  lawful,  but  sub- 
sequently becomes  unlawful.  Such  a  case 
does  not  appear  to  be  within  the  words  of  the 
statute.  Civ.  Oode  1895,  8  4799.  However,  In 
the  case  of  Meredith  v.  Knott,  84  Ga.  222,  the 
property  came  into  the  defendant's  possession 
peacefully  and  lawfully,  but  afterwards  *'the 
possession  was  changed,  and  that  of  Meredith 
was  wrongful,  tortious,  and  fraudulent,"  and, 
says  the  court,  "in  all  such  cases  we  hold  that 
a  possessory  warrant  is  the  proper  remedy.** 
In  the  case  of  Sheriff  v.  Thompson,  116  Ga. 
486,  42  S.  E.  738,  the  precise  question  again 
came  before  the  Supreme  Court,  which,  after 
citing  the  case  of  Meredith  v.  Knott,  and  aft- 
er reviewing  all  intermediate  cases  apparent- 
ly In  conflict  to  that  ruling,  adhered  to  the 
former  decision.  In  that  case  Justice  Little, 
who  In  his  subsequent  capacity  of  judge  of 
the  superior  court  tried  the  present  certiorari 
in  the  court  below,  dissented.  We  are  in- 
clined  to  agree  with  the  view  then  entertain- 
ed by  him,  at  least  to  the  extent  of  thinking 
that  such  cases  are  not  within  the  letter  of 
our  statute  on  possessory  warrants ;  and  we 
unhesitatingly  agree  with  him  in  his  present 
ruling  that  that  decision  of  the  Supreme 
Court  is  binding  precedent  and  controlling  in 
this  case. 

Judgment  affirmed. 


(2  Oa.  App.  ea)         

AMERICAN  SURETY  CO.  v.  WOOD.    (No. 

237.) 

(Court  of  Appeals  of  Georgia.    Oct  15,  1907. 

Rehearing  Denied  Oct  23,  1907.) 

1.  Aduinistbatobs  —  Bonds  —  Action  — 
Parties. 

A  suit  can  be  maintained  against  the  sure- 
ty on  an  administrator's  bond  alone,  where  It 
appears  that  the  principal,  the  administrator, 
it  dead,  and  his  estate  is  unrepresented.  The 
ease  is  not  altered  if  the  administrator  dies 
I)ending  the  suit.  The  plaintiff,  at  his  option, 
may  either  proceed  against  the  representative 
of  the  deceased  adminlBtrator's  estate  and  the 
surety  Jointly,  or  he  may  proceed  against  the 
surety  alone, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  EbEecutors  and  Administrators,  S  2541.] 

2.  SAMl^— Pabtnebship   Assets— Administra- 
tion. 

In  a  case  where  a  surviving  partner  and  an 
administrator  are  in  fact  one  and  the  same  per- 
son, the  law  presumes  that  any  property  right- 
fully belonging  to  the  administrator  has  been 
placed  in  his  hands  bv  such  surviving  partner. 
While  It  is  the  duty  of  the  surviving  partner  to 
first  pay  all  partnership  Indebtedness,  still, 
whenever  all  partnership  liabilities  have  been 


satisfied,  if  there  is  a  surplus  remaining  in  the 
bands  of  snch  survivinr  partner  and  adminis- 
trator, it  becomes  subject-matter  of  adminis- 
tration. 

(Ed.  Note.— For  cases  in  point  see  Cent  Die. 
v<M.  22,  Bxecotors  and  Administrators,  S  290i] 

Z.  Sam»— Support  op  Winow. 

If,  after  payment  of  the  partnership  lia- 
bilities, a  surplus  remains  in  the  hands  of  the 
administrator,  it  is  liable  for  the  yearns  support 
regularly  allowed  the  widow  of  the  intestate. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  §  661.] 

4.  Evidence— Best  Evidence— Admissions. 

No  sufficient  reason  appears  from  the  as- 
signments of  error  as  to  the  admission  of  evi- 
dence or  the  charge  of  the  court  that  a  new 
trial  should  be  granted. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  20,  Evidence,  S8  636, 1133.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  J.  E. 
Burch,  Jadg& 

Action  by  W.  A.  Wood  against  the  Ameri- 
can Surety  Company.  From  a  Judgment  for 
plaintm,  defendant  brings  error.     Affirmed. 

T.  L.  Oriner  and  Jackson  &  Orme,  for 
plaintiff  in  error.  Jas.  B.  Sanders,  W.  C 
Davis,  and  K.  J.  Hawkins,  for  defaidant  in 
error. 

RUSSELL,  J.  Th\p  case  has  already  be^ 
to  the  Supreme  Court,  and  is  reported  in  121 
Ga.  471,  40  S.  E.  295.  The  preset  defendant 
in  error  was  thai  plaintiff  in  error,  and  the 
Judgment  of  the  lower  court  in  awarding  a 
nonsuit  was  reversed  upon  the  express  ground 
that  the  evidence  for  the  plaintiff  was  suffi- 
cient to  take  the  case  to  the  Jury.  Wood  t. 
Brown,  121  Ga.  471  (3),  474,  49  S.  B.  295. 
Upon  the  subsequent  trial  which  is  now  the 
subject  of  review  not  only  was  every  fact 
which  appears  in  the  former  record,  proved, 
but  the  plaintiff  introduced  additional  testi- 
mony. The  defendant  surety  company  also 
introduced  witnesses.  In  so  far  as  there  is  a 
conflict  in  the  evidence  the  Jury  have  con- 
cluded the  issue  by  their  verdict,  and  the  only 
question,  therefore,  so  far  as  the  exception 
that  the  verdict  is  contrary  to  the  evidence  Is 
concerned,  is:  Was  the  evidence  in  behalf 
of  the  plaintiff  sufficient  to  authorize  the  ver- 
dict? If  it  was,  and  if  the  Judge  of  the  city 
court  did  not  err  in  permitting  the  plaintiff  to 
strike  the  principal  and  proceed  alone  against 
the  surety  on  the  bond,  the  American  Surety 
Company,  then  the  Judgment  overruling  the 
motion  for  new  trial  was  right  If  it  be  true 
either  that  the  court  erred  in  allowing  the 
case  to  proceed  against  the  surety  alone,  or 
that  the  evidence  was  insufficient  to  estab- 
lish a  breach  of  the  bond,  then  his  Judgment 
should  be  reversed.  This  summary  leaves 
out  of  immediate  consideration  the  except 
tions  taken  to  the  charge  of  the  court  which 
we  reserve  to  a  later  portion  of  our  decision. 
Of  course,  so  far  as  any  of  the  points  now  in« 
volved  were  determined  by  the  decision  of  the 
Supreme  Court,  they  are  conclusive,  and 
hence  we  might  perhaps  omit  any  considers- 
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tlon  of  the  Bnfflclency  of  the  evidence.  Upon 
ihe  same  facts  as  appear  in  the  record  now 
before  us,  the  Supreme  Gonrt  held,  when  the 
case  was  before  them,  that  the  evidence  was 
sufficient  to  go  to  the  Jnry,  from  which  It  fol- 
lows that,  if  snch  evidence  was  not  rebutted 
and  disproved  to  the  satisfaction  of  the  jury, 
the  plaintiff  would  be  entitled  to  recover,  and 
for  that  reason  a  new  trial  could  not  have 
been  granted  upon  that  ground. 

1.  Counsel  for  plaintiff  in  error  InsistB  that 
his  motion  to  dismiss  the  petition  should 
have  been  sustained  because  the  action  could 
not  proceed  against  the  American  Surety 
Company,  the  security  on  the  administrator's 
bond,  alone.  Shice  the  former  trial  of  this 
case,  as  appears  from  the  record,  the  adminis- 
trator, B.  £?.  Brown,  having  died,  his  death 
was  only  suggested  of  record.  So  far  as  ap- 
I>ears  there  was  no  administration  upon  his 
estate,  and  at  the  trial  the  plaintiff  announce 
ed  that  he  elected  to  proceed  against  the 
surety  alone,  without  making  the  estate  of 
aald  B.  E.  Brown  a  party  to  the  litigation. 
The  surety  company  objected  thereto  and 
moved  to  dismiss  the  suit.  The  court  over- 
ruled the  motion  to  dismiss  and  proceeded 
with  the  trial,  and  the  court  certified  and  de- 
fendant filed  his  exceptions  pendente  lite 
thereto,  as  follows,  after  stating  the  case: 
*'The  death  of  B.  E.  Brown,  one  of  the  de- 
fendants in  the  above-stated  case,  the  admin- 
istrator of  the  estate  of  A.  H.  Brown  and 
the  principal  in  the  bond  signed  by  the  Amer- 
ican Surety  Company  of  New  York  on  which 
this  suit  Is  based,  having  been  suggested  of 
record,  and  the  estate  of  B.  E.  Brown,  de- 
ceased, not  having  been  made  a  party  to  this 
action,  defendant  moved  to  dismiss  the  peti- 
tion of  the  plaintiff  upon  the  ground  that  the 
suit  could  not  proceed  against  the  American 
Surety  Company,  surety,  which  motion  the 
court  overruled,  to  which  ruling  the  defend- 
ant, the  American  Surety  Company  of  New 
York,  hereby  excepts,  and  assigns  the  same  as 
error,  and  prays  that  these,  its  exceptions, 
be  certified  by  the  court  and  entered  on  the 
minutes." 

We  find  no  error  In  the  ruling  of  the  court. 
Unquestionably,  if  the  administrator  had  died 
before  the  plaintiff  had  begun  his  suit,  the 
plaintiff  could  have  instituted  his  action  on 
the  bond  against  the  surety  alone,  and  the 
right  to  proceed  against  the  surety  alone 
arises  whenever,  by  the  death  of  the  princi* 
IMiI  on  the  bond,  or  the  fact  that  the  princi- 
pal's estate  is  unrepresented,  gives  rise  to 
such  difficulties,  delay,  or  Inconvenience  as 
section  3368  and  section  3501,  Civ.  Code  1895, 
were  expressly  intended  to  prevent  Elect- 
ing to  proceed  against  the  surety  alone  is  the 
same  (certainly  in  its  effect  upon  such  surety 
in  relation  to  his  rights  as  against  the  princi- 
pal) as  if  the  principal  had  not  been  Joined 
in  the  suit  in  the  first  Instance.  This  being 
true,  we  are  of  opinion  that  the  exception  fil- 
ed pendente  lite   is   wholly  without  merit 


The  exceptions  stated  In  sections  S398  and 
8501,  under  which  the  surety  may  be  sued 
alone,  such  as  the  ranoval  of  the  administra- 
tor from  the  state,  his  death,  or  the  fact  that 
his  estate  is  without  representation,  as  point- 
ed out  by  Judge  Bleckley  in  Giles  v.  Brown, 
60  Ga.  668,  are  recognized  and  provided  for 
the  benefit  of  the  usees  or  beneficiaries  of  the 
administrator's  bond,  and  when  the  necessity 
arises  the  remedy  may  be  applied.  Sections 
8398  and  5041,  Civ.  Code  1895.  Learned  coun- 
sel for  the  plaintiff  in  error  insists  that  sure- 
ty on  an  administrator's  bond  cannot,  in  the 
first  instance,  be  sued  alone  for  its  breach ; 
that  the  pi^incipal  or  his  representative  must 
be  a  Joined  party  defendant  Counsel  con- 
strued section  3399  as  Ihniting  section  3398, 
and  as  affording  a  protection  to  the  surety. 
To  quote  from  counsel's  brief :  •'Though  he 
may  be  sued  with  his  principal  In  the  first 
place  in  the  action,  he  is  entitled  still  to  have 
his  principal's  property  first  exhausted  in 
such  an  action  before  his  can  be  levied  upon." 
We  hold  that  section  8398  and  section  3399 
have  no  connection  with  each  other,  and  that 
each  is  applicable  to  a  different  state  of  facts. 
The  first  section  is  as  follows :  'The  admin- 
istrator and  his  sureties  shall  be  held  and 
deemed  Joint  and  several  obligors,  and  may 
be  sued  as  such  In  the  same  action,  and  if  the 
administrator  is  beyond  the  Jurisdiction  of 
this  state,  or  is  dead,  and  his  estate  unrepre- 
sented, or  is  in  such  position  that  an  attach- 
ment may  be  issued  against  him,  the  sureties, 
or  any  one  or  more  of  them,  may  be  sued. 
No  prior  Judgment,  establishing  the  liability 
of  the  administrator  for  a  devastavit  by  him, 
shall  be  necessary  before  suit  against  the 
sureties  on  the  bond."  The  purpose  of  this 
section  is  merely  to  deal  with  the  relation  of 
the  principals  and  surety  on  the  bond  as  it 
affects  those  entitled  to  its  protection.  It 
puts  principal  and  surety  in  the  same  class 
(as  Joint  obligors),  and  then  under  certain  cir- 
cumstances virtually  applies  the  rule  of  sec- 
tion 5041.  Section  3399  is  as  follows:  *'In 
all  cases  of  Judgments  recovered  against  the 
administrator  and  his  sureties,  the  execution 
issued  shall  be  first  levied  on  the  property  of 
the  principal,  and  no  levy  shall  be  made  on 
the  property  of  the  sureties  until  there  is  a 
return  of  nulla  bona  as  to  the  principal,  un- 
less the  plaintiff  in  fi.  fa.  shall  file  with  the 
levying  oflker  an  affidavit  that  the  surety  is 
actually  removing  or  secreting  his  property 
80  as  to  avoid  the  payment  of  such  Judg- 
ment" Manifestly  it  applies  only  to  those 
cases  where  (the  principal  not  having  died,  or 
his  estate  being  represented,  or  not  having 
subjected  himself  to  attachment  or  not  hav- 
ing left  the  state)  the  plaintiff  was  compelled 
to  sue  the  principal  and  surety  together  and 
has  obtained  Judgment  against  both.  In  such 
a  dase  it  provides  that  the  effects  of  the  prin- 
cipal shall  be  exhausted  before  the  surety  can 
be  attacked.  Section  3399  is  for  the  benefit 
of  the  surety,  as  against  his  principal.    It 
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has  no .  reference  to  the  plaintiff.  Section 
8398  is  for  the  benefit  of  the  plaintiff  In  the 
action  on  the  bond.  It  la  not  concerned  with 
lightening  the  burden  the  surety  has  as- 
sumed. 

2.  The  court  properly  refused  to  direct  a 
verdict  for  the  defendant  Indeed,-  to  have 
done  so  would  have  been  manifestly  errone- 
ous. The  evidence  for  the  plaintiff,  in  any 
view  of  the  case,  showed  the  receipt  by  the 
administrator  of  assets  In  excess  of  his  dis- 
bursements. 

3.  Exception  Is  taken  in  the  second  ground 
of  the  motion  to  the  admission  of  testi- 
mony of  Judge  Wood,  to  the  effect  that  R. 
E.  Brown  had  made  returns  as  administra- 
tor, and  that  these  returns  were  filed,  but 
were  withdrawn;  the  objection  being  that 
the  entries  thereon  were  the  best  evidence  as 
to  whether  or  not  returns  were  made  to  the 
court  and  then  withdrawn.  The  facts  that 
the  returns  were  filed  and  withdrawn,  if  true, 
were  substantive  facts,  even  if  it  had  not 
appeared  from  the  evidence  without  contra- 
diction that  the  returns  were  withdrawn 
by  counsel  of  record  for  plaintiff  in  error 
and  were  presumably  In  his  possession. 

4.  The  objection  to  the  testimony  to  tlie 
effect  that  a  witness  had  bought  a  horse 
from  the  principal  on  the  bond,  but  that  said 
principal,  R.  E.  Brown,  had  told  him  that 
the  horse  was  the  property  of  A.  H.  Brown, 
and  that  he  paid  $40  of  the  purchase  price 
to  B.  E.  Brown  after  the  death  of  A.  H. 
Brown,  was  properly  overruled.  The  ob- 
jection urged  is  that  the  statement  of  R.  E. 
Brown,  the  principal  on  the  bond,  made  prior 
to  the  death  of  his  Intestate  and  before  giv- 
ing the  bond  of  the  American  Surety  Com- 
pany, is  not  admissible  to  charge  the  securi- 
ty. In  our  opinion  it  was  certainly  compe- 
tent for  the  plaintiff  to  prove  by  the  admis- 
sions of  R.  E.  Brown  that  the  debt  due  on 
the  horse  at  the  time  of  A.  H.  Brown's  death 
was  a  part  of  the  property  of  the  intestatei 
unaccounted  for  in  the  hand  of  the  adminis- 
trator, whose  bond  was  secured  by  the  ob- 
ligation of  the  American  Surety  Company. 
Declarations  of  a  person  since  deceased 
against  his  interest,  and  not  made  with  a 
view  to  pending  litigation,  are  admissible  in 
any  case.  Lumber  Co.  v.  Sirmans,  122  Ga. 
297,  50  S.  E.  92.  This  ruling  also  disposes 
of  several  other  exceptions  in  the  record. 

5.  In  the  fourth  ground  of  the  motion  ob- 
jection is  made  to  testimony  offered  for  the 
purpose  of  showing  the  state  of  the  partner- 
ship said  to  exist  between  R,  E.  Brown,  the 
administrator,  and  A.  H.  Brown,  his  intes- 
tate, the  value  of  the  property  owned  by  the 
partnership,  and  that  said  partnership  only 
owed  a  very  small  amount  of  partnership 
debts.  The  evidence  was  objected  to  on  the 
ground  that  it  was  inadmissible  because  ir- 
relevant and  cannot  be  used  to  bind  the  sure- 
ty; the  argument  being  that  the  bond  was 
given  to  cover  the  liability  of  R.  E.  Brown 


as  administrator,  and  not  as  surviving  part- 
ner. We  think  the  court  did  right  in  over- 
ruling the  objection  and  in  admitting  the 
testimony.  While  it  is  unquestionably  true 
that  the  administration  of  partnership  prop- 
erty falls  upon  the  surviving  partner,  and 
that  it  is  his  duty  to  first  pay  an  partnership 
indebtedness,  still,  whenever  the  point  has 
been  reached  that  the  partnership  owes  no 
debts  when  all  liabilities  liave  been  satis- 
fled,  then  the  surviving  partner  should  turn 
over  to  the  administrator  the  Interest  of  the 
deceased  in  the  partnership  property.  In 
this  case,  the  surviving  partner  and  the  ad- 
ministrator being  one  and  the  same  person, 
it  would  be  presumed  that  as  soon  as  the 
debts  were  paid  the  Interest  of  the  surviv- 
ing partner,  whatever  it  might  be,  would  Im- 
mediately pass  to  the  administrator,  be  in 
his  hands,  and  be  subject  to  the  year's  sup- 
port of  his  intestate's  widow. 

6.  The  objection  to  the  testimony  of  W.. 
R.  Hudson  was  properly  overruled  for  the 
reasons  just  stated  above.  This  witness  tes- 
tified to  an  admission  of  the  administrator 
that  the  notes  and  accounts  of  R.  E.  and  A 
H.  Brown  amounted  to  between  $2,200,  and 
$2,300,  and  they  were  worth  $1,700,  or  $1,- 
800.  The  testimony  that  the  notes  amounted 
to  $2,200,  In  view  of  the  rulings  in  Adklns  v. 
Hutchings,  79  Ga.  261,  4  S.  E.  887  (5),  would 
not  have  charged  the  administrator;  but 
the  admission  of  the  administrator  that 
these  choses  In  action  were  worth  $1,800 
was  competent  to  do  so. 

7.  The  sixth  ground  of  the  motion  for 
new  trial  complains  of  the  refusal  of  the 
court  to  give  in  charge  to  the  jury  certain 
requests  submitted  by  counsel  for  plaintiff 
In  error.  Upon  examination  of  the  charge 
as  delivered  by  the  court,  we  find  that  these 
requests,  so  far  as  applicable,  were  submit- 
ted to  the  Jury.  The  latter  portion  of  the 
first  request  to  charge,  in  so  much  as  the 
court  was  requested  to  instruct  *  the  Jury 
that,  "if  the  administrator  came  Into  posses- 
sion of  property,  but  disposed  of  It  prior  to 
the  filing  of  proceedings  for  the  year's  sup- 
port and  the  entering  of  the  Judgment,  no 
breach  of  the  bond  has  appeared,  and  yon 
must  find  for  the  defoidant,"  was  not  a 
statement  of  the  law.  If  the  administrator 
in  the  legal  disposition  of  the  property  legal- 
ly and  properly  disposed  of  it,  then,  and 
only  then,  could  it  be  said  that  there  was  no 
breach  of  the  bond. 

The  court  did  not  charge  the  principle  re- 
quested by  the  plaintiff  In  error  that  the  In- 
ventory of  the  administrator  Is  not  rafB- 
cient  evidence  to  charge  him,  and  the  request 
to  thus  charge  the  jury  was  properly  refused. 
When  this  case  was  before  the  Supreme 
Court  it  was  expressly  held  that  "his  Inven* 
tory  of  assets  as  belonging  to  his  Intestate 
puts  the  burden  on  him  to  show  its  Incor- 
rectness." This  is  a  distinct  iioldlng  so  far 
as  this  case  is  concerned,  but  no  furtber. 
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that  tbe  Inventory  \n  sufficient  to  make  a 
prima  facie  case  of  such  assets  in  his  hands 
as  may  be  shown  by  the  inventory. 

8.  We  find  no  error  in  the  extract  from  the 
charge  complained  of  which  wonld  authorize 
the  grant  of  a  new  trial.  In  thd  brief  of 
learned  counsel  of  plaintiff  In  error  our  spe- 
cial attention  is  directed  to  the  following 
sentence  of  the  charge:  "If  you  should  find 
that  this  was  partnership  property  that  went 
Into  his  hands,  then  he  had  the  right  to 
apply  a  sufficient  amount  of  the  property  to 
the  payment  of  the  debts  of  the  firm."  Coun- 
sel complain  that  this  charge  "leaves  the 
jury  as  Judge  as  to  whether  or  not  partner- 
ship property  shall  be  used  in  the  payment 
of  partnership  debts  when  it  is  a  matter  not  in 
their  discretion."  We  do  not  think  the  excep- 
tion as  stated  Is  well  taken.  The  judge 
should  have  told  the  jury  that  it  was  the 
duty  of  the  administrator  to  apply  a  suffi- 
cient amount  etc.,  instead  of  instructing 
them  that  "he  had  the  right  to  apply,"  etc. 
The  charge  seems  to  leave  it  discretionary 
with  the  surviving  partner  (who  was  also 
administrator)  as  to  whether  he  paid  the 
partnership  debts  first  and  would  be  subject 
to  that  objection.  But  a  minor  error  in  the 
charge  would  not  require  the  grant  of  a  new 
trial  In  a  case  where  the  verdict  rendered  is 
demanded  by  the  evidence.  The  Judge  very 
inaptly  told  the  jury  in  effect  that  the  sur- 
plus, after  paying  A.  H.  Brown's  one-half  in- 
terest due  on  the  debts,  might  be  subject  to 
the  year's  support  But  we  think  it  was 
clear  to  the  jury,  as  it  is  to  us,  that  as  the 
property  was  jointly  owned  by  R.  E.  and 
A.  H.  Brown,  and  as  the  inventory  was  a  re- 
turn of  A.  H.  Brown's  half  interest  in  the 
partnership  property,  the  jury  were  not  mis- 
led by  this  expression.  Indeed,  when  it  is 
considered,  in  connection  with  the  other  por- 
tions of  the  charge  the  jury  could  not  fall  to 
onderstand  that  what  the  Judge  really  meant 
was  that  deducting  from  A.  H.  Brown's  half 
interest  in  the  partnership  assets  whatever 
might  be  one-half  of  the  total  indebtedness  of 
the  firm,  after  all  the  debts  were  paid,  would 
enable  them  to  ascertain  as  to  whether  there 
was  really  any  surplus  of  A.  H.  Brown's  un- 
divided one-half  interest  remaining  in  the 
hands  of  the  administrator.  The  legal  cal- 
culation would  be  to  take  the  assets  of  the 
partnership  as  a  whole,  deduct  all  of  the  in- 
debtedness as  a  whole,  divide  the  remainder, 
if  any,  by  two,  and  the  result  would  be  the 
snrplus,  subject  to  the  widow's  year's  sup- 
port Yet  &8  a  matter  of  mathematics,  the 
leenlt  reached  in  dollars  and  cents  would  be 
exactly  the  same. 


We  have  carefully  reviewed  the  entire  evi- 
dence, and  have  no  hesitation  hi  saying  that 
the  Jury  would  have  been  authorized  (under 
the  admissions  of  the  administrator,  the  evi- 
dence submitted  as  to  the  value  of  his 
intestate's  property,  deducting  every  credit 
proved  by  the  defendant  surety  to  find  a 
greater  surplus  in  the  hands  of  the  adminis- 
trator, placed  there  after  the  payment  of 
every  partnership  debt  which  the  evidence 
disclosed)  to  have  found  the  surety  liable  for 
a  larger  amount  than  the  verdict  rendered. 

Judgment  affirmed. 

(2  GRl.  App.  6S4) 
WOLFE  V.  STATE.    (No.  658.) 
(Ooart  of  Appeals  of  Georgia.    Oct.  22,  1907.) 

Homicide  —  Shooting    at    Aif othkb  —  Evi- 
dence. 

The  trial  was  fair,  the  charge  unexception- 
able, and  the  verdict  supported  by  the  evidence. 
(Syllabus  by  the  CoutL) 

Error  from  Superior  Oourt,  Worth  CJounty ; 
W.  N.  Spence,  Judge. 

Tom  Wolfe  was  convicted  of  shooting  at 
another,  and  he  brings  error.    Affirmed. 

Payton  &  Hay,  for  plaintiff  in  error.  W. 
E.  Wooten,  Sol.  Qen.,  for  the  State. 

POWELL,  J.  The  defendant  was  indicted 
for  assault  with  intent  to  murder,  and  con- 
victed of  the  offense  of  shooting  at  another. 
We  have  carefully  examined  the  entire  charge 
of  the  court,  to  which  many  exceptions  were 
taken  in  the  motion  for  a  new  trial,  and  we 
are  struck  with  its  clearness  and  Its  fairness. 
Of  all  the  charges  which  it  has  been  our 
pleasure  and  duty  to  review  since  we  have 
been  In  this  service,  we  have  not  noted  any 
which  excels  this  one  in  these  cardinal  par- 
ticulars. Indeed,  in  light  of  the  evidence,  as 
shown  in  the  record,  the  verdict  as  rendered 
Is  a  testimonial  to  the  skill  of  counsel  for 
plaintiff  in  error  as  trial  advocates;  for  the 
evidence  of  the  defendant's  guilt  of  the  high- 
er crime  of  assault  with  intent  to  murder  Is 
almost  overwhelming.  In  ffict,  the  state  of 
the  evidence  is  almost,  though  not  quite,  such 
as  to  make  the  verdict  of  shooting  at  an- 
other unjustifiable  under  the  principles  of  the 
Kendrick  Case,  113  Ga.  759,  89  S.  E.  286. 
We  have  examined  all  the  exceptions  made 
in  the  record.  Since  they  present  no  new 
questions  of  law,  it  will  be  profitless  to  set* 
them  out  at  length. 

No  good  ground  tor  disturbing  the  verdict 
is  shown,  and  the  Judgment  refusing  a  new 
trial  is  affirmed. 
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(2  Oa.  App.  67S) 

HIXON  T.  CALLAWAT,   SheriflP.    (No.  601.) 

(Conrt  of  Appeals  of  Georgia.    Oct  22,  1907.) 

1.  SHxanrs— Ruucs— Answee— Tncz. 

Rales  against  officers  of  court  for  breaches 
of  duty  are  not  within  the  purview  of  statutei 
regulating  defaults  under  ordinary  procedure  by 
FNetition  and  process.  The  court,  in  its  discre- 
tion, may  allow  the  officer  to  make  answer  at 
any  time  before  the  rule  is  made  absolute. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dlfr 
vol.  43,  Sherifib  and  Constables,  8  28a] 

2.  Same  —  Failubb  to  Lbvt  —  In jttbt  —  Pbe- 
suMFTioN— Defenses. 

Whenever  an  execution  is  placed  In  the 
hands  of  a  levying  officer  with  direction  to  levy 
the  same  (the  defendant  being  in  possession  of 
property),  and  he  fails  to  make  the  money  with- 
in the  time  prescribed  by  law,  the  law  presumes 
injury  to  the  plaintiff  in  fi.  fa.  The  officer 
may  successfully  defend  against  a  rule  brought 
by  showing  that  despite  the  defendant's  posses^ 
sion  of  the  property  there  was  outstanding  in  a 
third  person  a  title  thereto  superior  to  the 
plaintiff's  judgment. 

rE3d.  Note.— For  cases  in  point,  see  Gent*  Dig. 
vol.  43,  Sheriffs  and  Gonstables,  U  267-271, 
290.] 

8.  Ohattel  Moetgage»-Judqmbnt  —  Lien — 
Pbiobitt— Growing  Cbops. 

The  lien  of  a  judgment  duly  recorded  on 
the  general  execution  aocket  is,  after  the  ma- 
turity of  a  growing  crop  of  the  defendant  in 
fi.  fa.,  superior  to  the  title  thereto  obtained 
through  a  bill  of  sale,  to  secure  a  debt  executed 
by  the  defendant  in  fi.  fa.  to  a  third  person  aft- 
er the  judgment  is  recorded,  but  before  the  crop 
is  mature. 

(a)  The  act  of  December  21,  1889  (Laws  1899, 
p.  78),  providing  that  mortgages  given  to  se- 
cure supplies  necessary  to  make  a  crop  shall  be 
superior  to  older  jud|:ments,  does  not  include 
within  its  purview  bills  of  sale  given  to  se- 
cure such  supplies. 

(b)  It  appearing  in  this  case  that  the  defendr 
ant  in  fi.  fa.  was  in  possession  of  a  mature 
crop  sufficient  in  amount  to  pay  off  the  judg- 
ment of  the  plaintiff  in  fi.  fa.,  and  that  this 
fi.  fa.  was  placed  in  the  hands  of  the  sheriff 
with  directions  to  levy,  and,  the  excuse  of  the 
sheriff  for  not  levying  being  the  existence  of  a 
bill  of  sale  to  secure  a  debt  executed  by  the 
defendant  to  a  third  person  subsequently  to  the 
recording  of  the  plaintiff*s  fi.  fa.  on  the  general 
execution  docket,  the  court  erred  in  not  making 
the  rule  against  the  sheriff  absolute. 

(Syllabus  by  the  Gourt) 

Error  from  Gity  Gourt  of  Washington ;  8. 
H.  Hardeman,  Judge. 

Rule  by  J.  W.  Hlxon  against  J.  W.  Galla- 
way,  as  sheriff,  to  compel  the  latter  to  show 
cause  why  he  did  not  levy  a  fi.  fa.  on  certain 
property  pointed  out  to  him  by  plaintiff  as 
the  property  of  the  execution  debtor.  From 
a  judgment  discharging  the  rule,  plaintiff 
brings  error.    Reversed. 

W.  A.  Slaton  and  J.  W.  Hizon,  for  plaintiff 
in  error.  F.  H.  Golley  and  Wm.  Wynne, 
for  defendant  in  error. 


POWELL,  J.  The  plaintiff  in  error,  Hlxon, 
liad  a  judgment  against  Henry  Tunnell  dat- 
ed April  15,  1906,  on  which  execution  was  Is- 
sued April  19,  1906,  and  recorded  on  general 
execution  docket  May  7,  1906.  In  the  fall  of 
1906  he  placed  the  execution  in  the  hands  of 


the  defendant  in  error,  Callaway,  then  sher- 
iff Of  Wilkes  county  for  levy.  He  pointed 
out  certain  mules  and  a  crop  in  the  posses- 
sion of  the  defendant  in  fl.  fa.  to  be  levied  on. 
The  sheriff  failed  to  levy,  and  at  thb  January 
term,  1907,  Hizon  brought  petition  for  rule 
against  him.  The  judge  Issued  the  rule  re- 
quiring the  sheriff  to  answer  instanter;  and 
this  was  served  upon  the  sheriff.  The  sheriff 
did  not  answer  until  April  term  of  the  court; 
but  no  rule  absolute  was  taken.  At  the  April 
term  of  the  court  the  sheriff  answered  sub- 
stantially that  be  had.  not  levied  because  the 
defendant  in  fi.  fa.  had  no  property  subject 
to  levy.  The  plaintiff  moved  to  strike  the 
answer  because  it  was  not  filed  at  the  first 
term.  The  court  overruled  the  motion,  and 
this  ruling  is  the  basis  of  an  ezception  in  the 
record.  The  plaintiff  traversed  the  answer 
and  evidence  was  introduced.  There  was 
undisputed  evidence  that  the  mules  were  not 
subject,  and  the  plalptiff  abandoned  any  claim 
as  to  these.  As  to  the  crop,  it  appeared  that 
the  defendant  in  fl.  fa.,  as  a  tenant  of  one 
Garlton,  made  crops  in  the  year  1906  of  great- 
er value  than  the  plaintiff's  fi.  fa.  On  May 
19,  1906,  to  secure  the  necessary  supplies  in 
the  sum  of  $250,  he  executed  to  the  Tyrone 
Mercantile  Company  a  bill  of  sale  to  the 
growing  crop.  This  bill  of  sale  was  recorded 
May  80,  1906.  On  account  of  this  bill  of 
sale  the  sheriff  declined  to  levy.  The  court 
upon  the  hearing  discharged  the  rule,  and 
the  plaintiff  in  fi.  fa.  brings  error. 

1.  As  to  the  ezception  that  the  court  erred 
in  not  striking  the  answer  of  the  sheriff  be- 
cause it  was  not  filed  at  the  first  term,  we 
hold  that  the  court  did  not  abuse  its  dis- 
cretion. Rules  against  oflScers  are  sui  gen- 
eris, and  are  governed  more  largely  by  the 
discretion  of  the  court  In  each  particular 
case  than  hy  the  technical  rules  of  ordinary 
procedure.  In  an  ordinary  action  begun  by 
petition  and  process  the  judge  would  not  have 
had  the  power  to  allow  the  belated  answer 
filed.  Beacham  t.  Kea,  118  Ga.  406,  45  S. 
E.  398 ;  Dodson  Printers'  Supply  Go.  v.  Har- 
ris, 114  Ga.  966, 41  S.  E.  54.  But  rules  against 
officers  are  not  within  the  purview  of  these 
statutes  regulating  defaults.  Holcombe  t. 
Dupree,  50  Ga.  336;  Wakefield  v.  Moore,  65 
Ga.  268.  While  the  court  might  have  made 
the  rule  absolute  at  the  first  term  fbr  failure 
of  an  answer,  yet,  not  having  done  so,  iie 
had  the  right  to  allow  the  answer  to  be  filed 
subsequently.  See  Brantley  Go.  v.  Souths 
land,  1  Ga.  App.  806,  57  S.  E.  960. 

2.  "Whenever  an  execution  is  placed  In  tbe 
hands  of  an  officer  for  collection,  and  he  fails 
or  neglects  to  collect  it  in  the  time  prescribed 
by  law,  the  law  presumes  that  the  plaintiff 
was  injured;  and,  upon  a  rule  against  the 
officer  to  show  cause  why  he  should  not  be 
attached  for  contempt,  the  burden  is  upon 
him  to  show  that  the  plaintiff  was  not  in- 
jured." Reeves  v.  Parish,  80  Ga.  222,  4  &  £1. 
768.  The  plaintiff  makes  a  prima  facie  case 
for  the  full  amount  of  his  judgment  by  show- 


Ga.) 


HIXON  V.  CALLAWAY. 


1121 


ing  that  h.  ^alid  execution  was  placed  in  the 
hands  of  the  sheriff  for  levy,  and  that  the  de- 
fendant in  fl.  fa.  was  in  possession  of  suffi- 
cient property  to  sati8f>r  it.  The  sheriff  may 
successfully  defend  by  showing  that,  despite 
the  defendant's  possession  of  the  property, 
there  was  a  title  thereto  paramount  to  the 
plaintiff's  judgment  outstanding  In  a  third 
person.  Brannon  ▼.  Barnes,  111  Ga.  860,  86 
S.  E.  689 ;  Wilkin  v.  American  Freehold  Land 
Mortg.  Co.,  106  Ga.  182,  S2  S.  E.  135.  The 
measure  of  liability  is  the  actual  injury  sus- 
tained by  the  plaintiff  in  fl.  fa. 

3.  This  brings  us  to  the  question  whether 
the  bill  of  sale  of  the  Tyrone  Mercantile  Com- 
pany was  superior  to  the  plaintiff's  Judg- 
ment. In  point  of  time  both  of  actual  crea- 
tion and  of  record  the  Judgment  was  superior. 
Ordinarily  this  would  malce  a  case  where 
the  outstanding  title  would  not  be  paramount 
to  the  plaintiff's  Judgment,  and  would  there- 
fore not  afford  a  defense  to  the  sheriff  upon 
the  rule.  However,  two  reasons  are  set  up 
why  this  rule  does  not  apply.  The  first  is 
based  upon  the  act  of  December  21,  1899 
(Laws  Ga.  1899,  p.  78),  which  provides  that 
"the  lien  of  mortgages  on  crops,  which  mort- 
gages are  given  to  secure  the  payment  of 
debts  for  money,  supplies  and  other  articles 
of  necessity,  hicluding  live  stock,  to  aid  in 
making  and  gathering  such  crops,  shall  be 
sui>erlor  to  Judgments  of  older  date  than  such 
mortgages."  Since  the  Tyrone  Mercantile 
Company  did  not  take  a  mortgage,  which  is 
a  mere  lien,  but  a  bill  of  sale,  which  passes 
title,  the  statute  is  not  applicable.  As  Justice 
Lamar,  in  the  case  of  Franklin  v.  Callaway, 
Sheriff,  120  Ga.  383, 47  &  E.  970,  says :  "this 
act  is  limited  in  its  application.  •  •  •  The 
solitary  provision  is  that  such  mortgages  for 
supplies  shall  take  priority  over  older  Judg- 
ments." In  many  respects  bills  of  sale  to 
secure  debts  are  similar  in  effect  to  mort- 
gages; but  in  other  cardinal  features  they 
are  totally  different  The  existence  of  such  a 
bill  of  sale  when  superior  to  the  Judgment 
prevents  levy  of  the  fl.  fa.  until  the  amount 
of  the  debt  due  on  the  bill  of  sale  is  paid  or 
tendered.  Shumate  v.  McLendon,  120  Ga.  896» 
48  S.  E.  10  (5,  6,  9) ;  Civ.  Code  1895,  i  5433. 
The  existence  of  a  mortgage,  although  su- 
perior to  the  Judgment,  as  to  rank  of  the  re- 
spective liens,  does  not  prevent  the  levy  of 
the  fl.  fa. ;  and  indeed  (to  follow  the  analogy 
of  Prince  v.  Walker,  1  Ga.  App.  282,  58  S.  E. 
61),  would  not  be  a  sufficient  answer  by  the 
officer  when  ruled  for  failure  to  levy;  al- 
though after  the  levy  and  sale  the  mortgagee 
might  take  the  money  on  a  rule  to  distribute. 

The  other  contention  is  based  upon  Civ. 
Code  1895,  S  5425,  which  provides:  ''No 
sheriff  or  other  officer  shall  levy  on  any 
growing  crop  of  com,  wheat,  oats,  rye,  rice, 
cotton,  potatoes,  or  any  other  crop  usually 
raised  or  cultivated  by  the  planters  or  farm- 
ers of  this  state^  nor  sell  the  same,  until 
such  crop  shall  be  matured  and  fit  to  be 
gathered:  provided  this  provision  shall  not 
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prevent  any  levying  officer  from  levying  and 
selling  crops  as  heretofore  practiced  in  cases 
where  the  debtor  absconds  or  removes  from 
the  county  or  state,  or  from  selling  growing 
crops  with  the  land."  It  Is  contended  that, 
since  the  crop  was  not  mature  at  the  date 
of  the  execution  of  the  bill  of  sale,  it  was 
not  subject  to  levy;  and  that,  therefore,  the 
lien  of  the  Judgment  did  not  attach.  Ap- 
plication of  general  legal  principles  to  cases 
respecting  growing  crops  has  given  courts 
and  law  commentators  no  little  trouble.  In- 
deed we  are  prepared  to  indorse  heartily 
the  frank  confession  of  Chief  Justice  Sim- 
mons in  the  case  of  Bagley  v.  Columbus 
Southern  Ry.  Co.,  98  Ga.  631,  25  S.  E.  638, 
34  L.  IL  A.  286,  58  Am.  St  Rep.  825,  when, 
after  reviewing  a  mass  of  decisions  of  courts 
and  statements  of  text-writers,  he  notes  the 
hopeless  confusion,  and  says:  '*Any  one 
wishing  to  further  entangle  himself  in  the 
mystic  maze  of  uncertainty  and  contradic- 
tion in  which  the  law  governing  growing 
crops  has  become  involved  may  profitably  di- 
rect his  attention  to  the  legion  of  cases  cited 
by  the  various  text-writers  to  whom  we  have 
above  referred.  The  field  thus  open  to  him 
is  promising  even  unto  distraction."  For 
some  of  the  confusion  of  opinion  existing  In 
this  state  the  decision  in  Scolley  v.  Pollock, 
65  Ga.  839,  must  be  held  responsible.  In 
that  case  the  plaintiff  held  an  old  Judgment 
The  defendant  in  fi.  fa.  sold  his  crop  before 
maturity  to  the  claimant,  who  took  posses- 
sion and  cultivated  it  to  maturity,  and  the 
court  held  that  the  crop  was  not  subject  to 
the  fi.  fa.,  which  antedated  the  purchase. 
The  headnote  in  that  case  is  in  the  follow- 
ing language:  "Cotton  in  the  field,  not  ma- 
tured, as  early  as  the  28th  day  of  July,  is 
not  the  subject  of  levy  and  sale,  and  there- 
fore the  purchaser  of  the  crop  in  its  then 
condition  from  the  defendant  in  execution 
obtains  a  good  title."  In  the  body  of  the  de- 
cision, the  court,  after  stating  the  facts, 
cites  and  sets  out  the  Code  section  above, 
and  immediately  thereafter  quotes  from  the 
case  of  Pitts  v.  Hendrix,  6  Ga.  455,  as  fol- 
lows: "By  law  the  growing  crop  could  only 
be  sold  separately  after  maturity.  Before 
maturity  of  the  crops  they  are  appurtenant 
to  the  land,  constitute  a  part  thereof,  and 
pass  by  and  with  the  land."  And  then  fur- 
ther says:  "Before  maturity,  the  crops  only 
constitute  an  element  of  value,  and  are  not 
themselves  distinct  chattels."  And  then,  by 
what  seems  to  be  a  glaring  non  sequitur, 
holds  as  we  have  Just  shotvn  in  the  quota- 
tion from  the  headnote  of  the  case.  It  seems 
clear  to  us  that  while  the  statute  postpones 
the  time  of  levy,  it  does  not  prevent  the  lien 
of  the  Judgm^t  attaching  in  the  meantime. 
If  for  lack  of  "corporeal  status  competent 
for  seizure,"  no  lien  can  attach;  for  the 
same  reason  delivery,  which  is  essential  to 
a  complete  sale,  would  seem  to  be  precluded. 
This  and  other  apparent  inconsistencies  re- 
sulted in  this  case  being  brought  imder  re- 
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ylew  l^  the  Sapreme  Court  in  the  case  of 
Phillips  V.  Dean,  76  Ga.  10.  After  dlstlD- 
cuishlng  the  case  from  the  one  then  at  bar, 
the  court  says:  "We  were  asked  to  review 
that  case,  but  It  is  unnecessary,  as  we  think 
it  differs  widely  from  this.  Some  of  the  prin- 
ciples therein  expressed,  however,  are  doubt- 
ed, and  will  hardly  be  extended  beyond  the 
facts  therein,  or  similar  fiacts  to  them."  The 
Supreme  Court  having  left  the  case  of  Scol- 
ley  V.  Pollock,  supra,  thus  doubted,  limited, 
and  partially  disapproved,  we  will  treat  it 
likewise.  The  present  case,  as  well  as  the 
case  of  Phillips  v.  Dean,  supra,  is  distin- 
guishable from  that  case  by  reason  of  the 
fact  that  the  defendant  hi  fl.  fa.  there  de- 
livered possession  of  his  Inchoate  property 
to  the  claimant,  who  by  his  cultivation 
brought  it  to  maturity.  Possibly  in  such 
cases  the  title  of  the  purchaser  should  be 
superior  to  the  lien  of  the  Judgment  until 
he  has  been  paid  for  the  labor  and  expense 
Incurred  by  him  in  bringing  the  crop  to  ma- 
turity, and  that  equitable  procedure  would 
be  necessary  to  subject  the  inchoate  Interest 
formerly  i>os8e8sed  by  the  defendant  in  fl.  fa. 
In  the  case  at  bar  no  such  state  of  facts 
exists.  The  opening  sentences  of  Chief  Jus- 
tice Bleckley  in  the  opinion  in  the  case  of 
Green  v.  Franklin,  86  Ga.  860,  12  8.  E. 
685,  while  excluding  the  decision  of  the  ques- 
tion as  not  being  in  the  case  before  him, 
bear  an  undercurrent  of  intimation  that  the 
lien  of  a  Judgment  is  superior  to  a  subse- 
quent sale  of  an  immature  crop.  It  is  not 
necessary,  however,  to  decide  what  would 
be  the  respective  rights  of  the  holder  of  a 
lien  by  judgment  and  of  the  holder  of  a  bill 
ifl  sale  (whether  absolute,  or  as  security  for 
a  debt)  prior  to  the  maturity  of  the  crop. 
The  question  is  as  to  their  rights  after  the 
crop  has  been  matured  by  the  defendant  in 
fl.  fa.  While  the  lien  of  the  Judgment  may 
not  seize  the  crops  prior  to  maturity,  it  ranks 
as  of  the  date  of  the  Judgment,  and  not  as 
of  the  date  the  crop  became  mature.  This 
is  plain;  for,  if  the  crop  should  be  seized 
under  two  judgments  or  under  a  judgment 
and  an  ordinary  mortgage,  we  would  not,  in 
determining  priorities,  declare  the  liens  equal 
on  the  theory  that  both  attached  at  the  same 
instant,  to  wit,  the  moment  the  crdp  became 
mature,  but  would  look  only  to  their  respec- 
tive dates.  The  lien  of  the  Judgment  is  en- 
forceable only  after  the  crop  is  mature;  but, 
under  Civ.  Code  1895,  S  2779,  when  it  is 
properly  entered  on  the  general  execution 
docket,  it  takes  precedence  over  the  Interest 
of  all  persons  (holders  of  special  liens  de- 
clared superior  by  statute  of  course  being 
necessarily  excepted)  who  thereafter  "may 
have  acquired  a  transfer  or  lien  binding  the 
defendant's  property."  It  follows  that  Hix- 
on's  Judgment  was  superior  to  the  bill  of 
sale  of  the  Tyrone  Mercantile  Company ;  and 
that  the  court  erred  in  discharging  the  rule 
against  the  sheriff. 
Judgment  reversed. 


(%  Oa.  App.  6S6) 
SHERMAN  V.   STATE.    (No.  699.) 
(Court  of  Appeals  of  Georgia.    Oct.  22,  1907.) 

1.  ASBEST  —  WABBANT  —  EZBCOTION  —  PUKC- 

TU8  OFncio. 

Where  a  warrant  was  placed  in  the  hands 
of  an  o£Scer  of  the  law  for  ezecation,  and  sab* 
sequently  the  person  against  whom  the  warrant 
issued  voluntarily  appeared  for  commitment 
trial  before  the  magistrate  who  issued  the  same, 
the  oflScer  having  such  warrant  in  his  possession 
also  being  present,  and  the  magistrate  there- 
upon continued  the  case  and  allowed  the  de- 
fendant to  go  at  large  on  his  personal  recog- 
nizance, such  voluntary  appearance  of  the  de- 
fendant was  tantamount  to  an  arrest,  and  such 
disposition  of  the  case  by  the  magistrate  con- 
stituted satisfaction  of  the  warrant,  and  it  be- 
came functus  officio,  and  any  subsequent  arrest 
thereunder  was  illegal. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arrest,  S  17&] 

2.  Abbkst—Relkase  on  Baii/— Reabbest. 

To  authorize  the  rearrest  of  a  defendant 
for  the  same  offense  when  he  has  been  lawfully 
allowed  his  liberty  on  his  personal  bond  for  his 
appearance  on  a  certain  named  day  to  stand 
his  preliminarv  trial,  a  forfeiture  of  his  bond 
must  be  duly  declared  and  another  warrant  for 
said  offense  thereupon  issued. 

[Ed.  Note.— For  cases  in  point,  see  CenL  Dig. 
vol.  4,  Arrest,  i  17&] 

3.  Cbiminal  Law  — Evidbnob  Unlawfollt 
Obtained— Weight  and  Suffigibnot. 

The  only  evidence  incriminating  the  de- 
fendant having;  been  obtained  by  an  unlawful 
search  and  seizure  of  his  person  while  he  was 
in  custody  under  an  illegal  arrest,  his  convic- 
tion was  unlawful,  and  the  verdict  must  be  set 
aside. 

[£3d.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  $  8T7.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americas;  Cha& 
R.  Crisp,  Judge. 

Ed  Sherman  was  convicted  of  carrying  con- 
cealed weapons,  and  he  brings  error.  Re- 
versed. 

See  68  S.  E.  893. 

H.  B.  Simmons,  for  plaintiff  in  error. 
Zach  Childers,  Sol.,  for  the  State. 

HILL,  C  J.  Sherman  was  convicted  of 
the  offense  of  carrying  concealed  weapons, 
and  his  motion  for  a  new  trial  was  overruled. 
The  only  evidence  against  the  defendant  was 
given  by  the  deputy  sheriff  into  whose  cus- 
tody he  had  been  delivered  by  the  arresting 
officer  and  the  bailiff  who  made  the  arrest 
The  witnesses  testified  that  while  the  defend- 
ant was  in  the  custody  of  the  deputy  sheriff, 
before  he  was  put  in  jail,  the  latter  searched 
him  and  found  a  pistol  concealed  on  his  per- 
son. This  testimony  was  objected  to  on  the 
ground  that  the  search  and  seizure  of  the 
defendant  was  unlawful  as  he  was  under  an 
Illegal  arrest,  and  that  he  was  compelled  by 
an  officer  of  the  law  to  furnish  incrimina- 
ting evidence  against  himself. 

In  order  to  determine  this  assignment  of 
error,  it  is  necessary  to  consider*  the  facts 
and  circumstances  of  the  defendant's  arrest 
It  appears  from  the  brief  of  the  evidence  in 
the  record  that  there  were  several  warrants 
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issued  against  the  defendant  by  a  justice  of 
the  peace  of  said  county  for  different  of- 
fenses ;  that  these  warrants  had  been  placed 
in  the  hands  of  the  bailiff  for  execution. 
Before  any  of  the  warrants  had  been  execut- 
ed by  the  bailiff,  the  defendant  appeared  be* 
fore  the  Justice  who  Issued  said  warrants  for 
a  preliminary  trial,  and  said  justice  without 
a  trial  allowed  the  defendant  to  go  at  large 
on  his  own  recognizance*  until  the  next  term 
of  the  court  The  bailiff  who  had  the  war- 
rants in  his  possession  did  not  make  any 
formal  execution  of  any  of  them,  but  was 
present  and  heard  the  order  of  the  court  per- 
mitting the  defendant  to  go  on  his  own 
recognizance.  The  defendant  did  not  ap- 
pear at  the  next  term  of  the  court,  but  the 
prosecutor,  the  constable,  and  the  defend- 
ant's counsel  were  present  in  court,  and  an 
agreement  was  made  between  them,  which 
agreement  was  approved  by  the  court,  that 
the  defendant  should  remain  at  large  on  his 
personal  recognizance  until  the  court  heard 
from  defendant's  attorney.  Before  the  court 
had  heard  from  his  attorney,  without  any 
order  of  the  court  revoking  his  previous  order 
that  the  defendant  should  remain  at  large  on 
his  personal  bond,  and  without  any  forfeiture 
of  said  bond,  the  bailiff  arrested  the  defend- 
ant on  one  of  the  warrants  issued  by  said 
justice  and  from  which  the  defendant  had 
been  released  by  the  order  of  the  Justice, 
discharging  him  on  his  own  recognizance  as 
above,  set  forth.  On  the  day  the  bailiff 
arrested  the  defendant,  he  delivered  him  into 
the  custody  of  the  deputy  sheriff  of  the  coun- 
ty, and  this  officer  before  putting  him  in  Jail, 
and  while  having  him  in  such  custody, 
searched  his  person  and  found  concealed 
thereon  a  pistol. 

Under  these  facts,  which  are  not  disputed, 
was  the  testimony  obtained  by  such  search 
and  seizure  admissible  against  the  defendant 
on  his  trial,  for  carrying  concealed  weapons? 
We  think,  under  the  foregoing  facts,  the  ar- 
rest of  the  defendant  by  the  bailiff  was  il- 
legal. When  the  defendant  appeared  before 
the  Justice  who  had  Issued  the  warrants 
against  him  for  the  purpose  of  having  a 
commitment  trial,  and  the  bailiff  who  had 
the  warrants  in  his  possession  was  also  pres- 
ent»  this  constituted  an  arrest  under  said 
warrants.  Gourtoy  v.  Dozler,  20  Ga.  369.  It 
amounted  to  a  waiver  of  the  defendant's  right 
to  see  said  warrant,  and  was  a  voluntary 
surrender  thereunder  to  the  court  The  court 
having  legal  custody  therefore  under  these 
warrants,  was  authorized  to  hold  the  com- 
mitment trial,  or  to  postpone  the  trial,  and,  in 
the  latter  event  to  require  an  appearance 
bond  to  be  executed  with  or  without  secur- 
ity. Allowing  the  defendant  to  go  on  his 
own  bond  until  the  next  term  of  the  court 
and  when  that  day  arrived,  again  postpon- 
ing the  commitment  trial  and  allowing  the 
defendant  to  remain  at  large  on  his  own  re- 
cognizance, rendered  the  warrant  upon  which 
«iich  action  was  taken  by  the  court  functus 


officio;  and  the  defendant  could  not  there- 
after be  legally  arrested  for  the  offense 
covered  by  said  warrant  until  his  personal 
recognizance  had  been  forfeited,  and  a  new 
warrant  issued  for  said  offense.  An  arrest 
on  a  warrant  and  a  bond  thereunder  satis- 
fies the  warrant  and  there  can  be  no  other 
arrest  thereunder.  If  a  defendant  after  an 
arrest  has  been  allowed  to  give  bond,  such 
bond  must  be  forfeited,  and  another  warrant 
issued,  before  he  can  be  lawfully  arrested 
for  the  offense  covered  by  the  first  warrant 
The  arrest  of  the  defendant,  therefore,  by 
the  bailiff  under  the  warrant  which  had  be- 
come functus  by  the  previous  action  of  the 
Justice,  was  an  unwarranted  exercise  of  au- 
thority, and  such  arrest  was  illegal.  His 
search  and  seizure  by  the  deputy  sheriff 
while  in  his  custody  by  virtue  of  such  il- 
legal arrest  was  unlawful,  and  the  testimony 
obtained  by  such  unlawful  search  and  sei- 
zure following  the  illegal  arrest  was  not  ad- 
missible against  him  on  his  trial  for  carry- 
ing concealed  weapons,  and,  these  facts 
clearly  appearing  from  the  evidence,  such 
testimony  should  have  been  excluded  by  the 
court  Hammock  v.  State,  1  Ga.  App.  126, 
58  S.  E.  66;  Hughes  v.  State  (Ga.  App.)  58 
S.  E.  390 ;  Sherman  v.  State,  2  Ga.  App.  48. 
58  S.  E.  393. 
Judgment  reversed. 


(2  Oa.  App.  711) 
BONNfcB  V.  STATE.    (No.  733.) 
(Court  of  Appeals  of  Georgia.    Get  22.  1907.) 

1.  Intoxicating  Liquors— Wbongpul  SALB^— 
Evidence. 

On  a  trial  for  the  unlawful  sale  of  spipitu- 
ou8  liquors,  evidence  that  the  accused  had  on 
several  occasions  received  packages  or  l>ozes 
through  the  express  office,  with  physical  marks 
thereon  indicating  that  their  contents  was  whis- 
ky, is  relevant  and  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  29,  Intoxicating  Liquors,  U  293,  295.] 

2.  Same— Instructions. 

The  charge  of  the  court  upon  which  error 
was  assigned  was  objectionable  for  the  reasons 
stated  in  the  opinion. 

3.  Criminal  Law— Vebdiot— Evidence. 

A  verdict  wholly  unsupported  by  any  evi- 
dence must  be  set  aside  as  contrary  to  law. 
(Syllabus  by  the  Gourt) 

Error  from  Superior  Court  Early  Coun- 
ty;  W.  C.  Worrlll,  Judge. 

Davis  Bonner  was  convicted  of  selling 
whisky  in  prohibition  territory,  and  he  brings 
error.    Reversed. 

Park  &  Collins,  for  plaintifT  in  error.  J.  A. 
Laing,  Sol.  Gen..  R;  R.  Arnold,  and  J.  B.  Rid- 
ley, for  the  State. 

HILL,  C.  J.  Davis  Bonner  was  convicted 
of  the  offense  of  selling  whisky  in  Early 
county,  where  the  sale  of  spirituous  liquors 
is  prohibited  by  law.  His  motion  for  a  new 
trial  heing  overruled,  he  brings  the  case  to 
this  court 

Error  is  assigned  upon  the  ruling  of  the 
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court  in  admitting,  orer  the  objection  of  tbe 
defendant,  the  following  testimony:  *That 
on  several  occasions  packages  or  iwzes  had 
come  through  the  express  office  addressed  to 
Davis  Bonner,  and  on  looking  through  tbe 
cracks  of  the  boxes  bottles  were  Be&a.  that 
looked  like  they  might  be  quarts  of  whisky ; 
that  on  two  different  occasions  the  defendant, 
Davis  Bonner,  had  carried  from  the  express 
office  two  large  boxes  weighing  about  60  lbs., 
having  printed  thereon  'Seventy-two  half  pints 
White  Oak  Whisky,  Chattanooga.* "  We  think 
the  testimony  was  admissible  as  against  the 
objection  that  it  was  irrelevant  and  imma- 
terial, while  it  was  not  a  violation  of  law 
to  purchase  whisky  outside  of  the  county 
and  ship  it  thereto,  yet,  where  the  defendant 
Is  charged  with  veiling  whisky  in  the  county 
in  violation  of  the  statute,  evidence  that  be 
was  receiving  whisky  was  a  relevant  fact  in 
connection  with  the  charge.  Considered  alone, 
of  course,  it  would  not  be  sufficient  and 
would  have  to  be  supplemented  by  evidence 
showing  that  a  sale  had  f)een  consummated 
In  the  county  by  the  defendant 

The  following  charge  we  think  is  justly  as- 
signed as  error:  ''If  you  believe,  gentlemen 
of  the  jury,  that  the  defendant,  Davis  Bgdt 
ner,  received  of  Dock  Knight  money  and 
went  off  and  in  a  short  time  returned  and 
furnished  Dock  Knight  with  whisky,  that 
would  make  him  guilty,  unless  he  has  given 
the  jury  satisfactory  information  as  to  how 
he  got  the  whisky,  and  that  his  connection 
therewith  was  lawful."  We  think  that  these 
facts  would  be  evidence  of  more  or  less  pro- 
bative value  to  be  determined  by  the  Jury. 
But  the  charge  that  this  fact  "would  make 
him  guilty,"  even  if  unexplained  by  him,  ex- 
presses too  strongly  the  inference  arising 
from  said  facts.  This  charge  leaves  out  of 
consideration  entirely  that  the  money  must 
have  been  given  by  the  defendant  to  Dock 
Knight  for  the  purpose  of  buying  whisky, 
which  he  subsequently  delivered  to  him.  The 
case  relied  upon  by  the  solicitor  general  in 
support  of  this  charge  is  Billups  v.  State, 
107  Qa.  766,  33  S.  E.  659.  In  that  case,  the 
Supreme  Court  said,  in  substance,  that  if 
the  state  proved  by  a  witness  that  he  (the 
witness)  had  given  the  accused  money  with 
which  to  buy  whisky,  and  that  the  accused 
was  absent  about  half  an  hour,  and  when 
he  returned  he  brought  back  a  bottle  of  whis- 
ky and  delivered  it  to  the  witness,  that  this 
made  out  a  prima  facie  case  for  the  state; 
but  the  important  fact  that  the  money  must 
have  been  given  by  the  witness  to  the  accus- 
ed for  the  purpose  of  buyhig  whisky  is  en> 
tirely  omitted  from  the  charge  complained  of. 

Tbe  most  serious  objection  to  this  verdict, 
however,  is  that  there  is  no  evidence  in  the 
record  which  in  any  measure  gives  it  support 
The  only  fact  proved  by  the  state  was  that  a 
witness  had  given  the  accused  25  cents  for 
the  purpose  of  going  to  the  express  office  and 
getting  a  package  of  whisky  for  him,  paying 
the  express  thereon  with  the  25  cents,  and 


that  subsequently  the  party  who  gave  the  25 
cents  to  the  accused  for  this  purpose  went  to 
the  house  of  the  accused  and  got  this  whisky. 
The  witness  who  testified  to  this  fact  was  in- 
troduced by  the  state,  and  Ids  testimony  la 
as  follows:  "I  saw  Davis  Bonner  down 
about  the  store  of  Bob  Knight  and  lianded 
him  a  quarter,  and  told  him  to  go  down  to 
the  express  office  and  get  me  a  package  of 
whisky,  and  that  day  when  I  started  hunting 
I  went  by  Davis  Bonner's  house,  and  he 
handed  it  to  me ;  that  is,  the  bottle  of  whisky. 
I  never  paid  Davis  Bonner  for  the  whisky, 
but  I  bought  it  myself  from  the  Albany  Wlils- 
key  House  in  Albany,  Ga.  Davis  Bonner  nev- 
er sold  it  to  me,  but  I  gave  him  a  quarter  to 
go  to  the  express  office  and  get  it  for  me  and 
pay  tbe  express  on  it"  Another  witness -for 
the  state  testified  that  he  saw  the  witness  who 
had  testified  about  giving  the  25  cents  to  the 
accused,  go  into  the  house  of  the  accused 
when  he  started  out  hunting  and  come  back 
with  a  bottle  of  whisky.  This  is  all  the  testi- 
mony in  the  record  except  tliat  mentioned  in 
the  first  part  of  this  opinion,  that  the  accused 
had  received  express  boxes  at  the  express  of- 
fice indicating  that  they  contained  whisky. 
and  it  is  clearly  insufficient  to  prove  the  de- 
fendant's guilt  The  verdict  is  therefore  set 
aside,  and  a  new  trial  ordered. 
Judgment  reversed. 

(2  0&.  App.  €7d) 

HINES  T.  McGOMBS  et  aL    (Ko.  495.) 
(Ck>urt  of  Appeals  of  Georgia.    Oct  22,  1907.) 

1«  Life  Estates— Bights  or  Life  Tssxajst^ 

Leases— Duration. 

One  who  by  will  Is  made  not  only  tiie  dev*- 
isee  of  a  life  estate  in  the  lands  of  the  testator, 
but  is  also  made  execntor  of  the  will  and  trus- 
tee of  the  fee,  and  is  given  full  power  of  dispo- 
sition as  to  all  property,  real,  personal,  or 
mixed,  to  the  &id  that  an  income  may  be  de- 
rived for  the  support  of  himself  and  children* 
may  lawfully  execute  a  lease  of  reasonable  dorm- 
tion  upon  the  lands  of  the  estate,  and  such  a 
lease  will  not  expire  upon  his  death«  even 
though  it  occur  before  the  last  year  of  sach 
lease. 

[Bd.  Not^.— For  cases  in  point  see  Cent  Die 
vol  33,  Life  Estates,  I  47.] 

2.  Same— BEI9T  Notes— Biohtb  o?  Bxhaxk* 

debmem. 

In  such  a  case  the  execntor  or  trustee  aaay 
transfer  to  another  by  assignment  the  rent  notes 
taken  as  consideration  for  the  lease,  and  the 
rights  of  the  transferee  in  the  rents  will  be 
superior  to  that  of  the  remainderman,  even  aft- 
er the  death  of  the  life  tenant 

[Ed.  Note.— For  cases  in  point  bm  Gent  1>H^ 
vol.  33,  Life  Estates,  S  47.] 

(SyUabus  by  tbe  Court) 

Error  from  Superior  Ck>urt,  BaldwUi  Ooim> 
ty;   H.  Q.  Lewis,  Judge; 

Action  by  J.  B.  Hines  against  J.  W.  Mc- 
Ck>mbs  and  another.  From  a  Judgment  for 
plaintiff,  plaintiff  brings  error.    Reversed. 

Isabella  Henddx  died  leaving  a  wUL  So 
far  as  they  are  material  to  this  controversy, 
the  provisions  of  the  will  are  substantially 
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as  follows:  Her  husband,  H.  B.  Hendrlx,  is 
appointed  executor  and  trustee,  and  in  both 
capacities  he  is  relieved  from  accountability 
to  any  court  for  his  conduct  To  said  trustee, 
H.  17.  Hendrlx,  is  devised  all  the  testator's 
property,  real,  personal,  and  mixed.  "Said 
H.  E.  Hendrlx,  as  trustee  as  aforesaid,  shall 
have  absolute  custody  and  control  of  each 
and  all  of  said  property,  with  power  to  sell 
or  exchange  any  part  thereof,  as  a  change  of 
Investment  for  the  purpose  of  this  will,  or  to 
make  advancements  to  our  children,  In  his 
discretion,  to  provide  for  their  maintenance 
and  education,  then  especially  to  secure  a 
maintenance  to  and  for  himself  therefrom 
during  his  natural  life.  At  the  death  of  the 
said  H.  E.  Hendrlx,  trustee,  all  of  said  prop- 
erty remaining,  or  those  substituted  therefor 
by  exchange,  shall  be  equally  divided  be- 
tween my  surviving  children  and  their  chil- 
dren, per  stirpes,  having  regard  to  any  ad- 
vancements that  may  have  been  made  to 
any.** 

In  pursuance  of  his  power  under  the  will, 
H.  B.  Hendrlx  rented  certain  of  the  lands  of 
the  estate  to  Tom  Legin  for  the  years  1003 
and  1904,  and  took  from  Legin  a  rent  note 
therefor;  the  note  being  made  payable  to 
•^H.  B.  Hendrix,  Ext"  On  May  16,  1908, 
Hendrlx  transferred  the  note  to  G.  T.  Whll- 
den,  signing  the  transfer  *'H.  B,  Hendrlx, 
Bxf  In  August,  1903,  Whllden  transferred 
the  note  to  the  plaintiff  in  error  Hines.  In 
May,  1903,  H.  B.  Hendrix  died.  Hines  col- 
lected the  rents  from  Legin  for  the  year  1903 ; 
but  in  December  of  that  year  the  latter  sur- 
rendered the  possession  to  Mrs.  McOombs  and 
Mrs.  Allen,  who  were  the  children  of  Mrs. 
Hendrix,  and  therefore  remaindermen  under 
her  will,  and  who  had  also  qualified  as  ad- 
ministrators de  bonis  non  c  t.  a.  on  her  es- 
tate. They  re-renited  the  land  to  Legin  for 
the  year  1904.  This  was  done  without  Hines' 
knowledge  or  consent  In  the  fall  of  1904  Le- 
gin brought  the  rent  cotton  and  delivered  it 
to  Mrs.  McCk>mbs  and  Mrs.  Allen  in  payment 
of  his  rent  Hines  caused  a  distress  warrant 
to  be  levied  on  the  cotton,  and  it  was  resisted 
by  Legin  as  well  as  by  Mrs.  McCk>mbs  and 
Mrs.  Allen;  their  several  rights  being  by  a 
consent  arrangement  Joined  in  one  defense. 
To  a  Judgment  adverse  to  him  Hines  brings 
error. 

Hines  &  Vinson,  for  plaintiff  In  error.  D. 
B.  Sanford  and  D.  S.  Sanford,  for  defendants 
in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  Under  the  will  H.  B.  Hendrlx  was 
not  only  the  executor  and  the  holder  of  the 
life  estate,  but  he  was  also  the  donee  of  an 
additional  power  not  ordinarily  attaching 
either  to  the  office  of  the  executor  or  to  the 
estate  of  a  life  tenant  Viewed  solely  as  a 
tenant  for  life,  he  would  have  possessed  the 
statntory  power  of  control  over  the  entire  es- 


tate for  the  purpose  of  rentals  and  leases  on- 
ly to  the  end  of  the  year  of  his  death.  See 
Story  V.  Butt  2  Ga.  App.  119,  58  S.  B.  38& 
However,  a  review  of  the  English  cases  will 
show  that  long  before  the  enactment  of  St 
14  &  15  Vict  c.  25  (from  which  our  section 
3093  of  the  Civil  Ck>de  of  1895  was  adopted), 
which  gives  the  statutory  power  to  the  life 
tenant  of  making  a  rent  contract  binding  to 
the  end  of  the  year  of  his  death,  or  of  the 
British  land  settlement  acts,  which  have  fur- 
ther extended  this  power,  it  was  not  uncom- 
mon for  grantors  and  testators  to  confer  up- 
on life  tenants  or  trustees  for  life  estates  the 
power  of  making  leases  which  would  be  bind- 
ing after  the  death  of  the  life  tenant;  and 
the  right  of  grantors  and  testators  to  make 
the  grant  of  such  powers  has  never  been  ques- 
tioned either  before  or  since  the  passage  of 
the  statutes  referred  to  above.  Under  the 
will  before  us,  H.  E.  Hendrix  had  not  only 
the  right  to  enjoy  the  estate  for  life,  but  also 
to  dispose  of  any  or  all  of  it  and  especially  to 
derive  an  Income  therefrom ;  and  the  remain- 
dermen by  express  terms  of  the  will  took  an 
estate  in  only  the  "property  remaining"  un- 
disposed of  at  his  death.  We  do  not  mean  to 
say  that  if  he  had  attempted  to  sell  any  of 
the  lands,  he  would  not  have  been  compelled 
to  expose  it  at  public  outcry  under  Civ.  Oode 
1895,  8  3460 ;  but  to  rent  lands  for  two  years 
is  not  to  sell  them.  Hutcheson  v.  Hodnett 
115  Ga.  900,  42  S.  B.  422.  The  terms  of 
the  will  in  that  case  are  very  similar  to 
those  of  the  will  now  in  question,  and  we 
quote  the  headnote  there  as  pertinent  here: 
''A  trustee  in  possession  of  land,  charged 
with  the  duty  of  managing  and  controlling  it 
and  using  the  income  therefrom  for  the  main- 
tenance, support  and  education  of  the  bene- 
ficiaries of  the  trust  may  grant  leases  of  the 
same,  provided  the  time  fixed  for  the  dura- 
tion of  the  leases  is  not  unreasonable,  and 
the  amount  stipulated  to  be  paid  as  rental  is 
a  reasonably  fair  compensation  for  the  use 
of  the  land  for  the  time  specified  In  the  leas- 
es ;  they  being  otherwise  reasonable  in  their 
terms.**  The  rent  contract  between  Hendrix 
and  Legin  was  a  valid  contract  for  the  full 
term.  We  probably  should  call  attention  to 
the  fact  that  in  the  case  Just  cited  the  trustee 
was  expressly  forbidden  to  encroach  upon 
the  corpus  for  the  purpose  of  raising  Income 
for  the  maintenance  of  the  beneficiaries, 
while  in  the  present  case  Hendrix  was  ex- 
pressly authorized  to  do  so.  The  legal  fee 
stood  in  him  as  trustee,  and  'trustees  who 
have  the  legal  fees  In  lands  may  lease  them 
to  any  extent;  the  right  being  incident  to 
the  legal  estate.**  1  Wash.  Real  Propr.  (6th 
Ed.)  629,  cited  approvingly  in  Hutcheson  v. 
Hodnett  supra.  Possibly  in  this  state  this 
general  statement  should  be  limited  to  leases 
under  which  only  a  usufruct  passes. 

The  further  question  that  arises  is:  Did 
Hendrlx  have  the  right  to  transfer  the  rent 
note,  which  we  have  Just  held  was  lawfully 
taken  by  him?    This  rent  note  under  the  law 
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was  Income.  Manget  v.  Hlghtower,  63  6a. 
217.  He  had  full  power  of  disposition  oyer 
tbe  income.  The  note  was  not  payable  to  his 
Intestate,  but  to  himself  either  personally  or 
in  his  representatlye  capacity*  In  either 
event,  section  8449  of  the  Civil  Code  of  1895» 
regulating  the  mode  of  sale  of  insolvent  pa- 
pers of  estates,  is  not  applicable;  but  the 
common-law  rule,  which  gives  the  trustee 
power  to  transfer  a  paper  payable  to  himself, 
though  taken  In  his  representative  capacity, 
applies.  See  Thompson  v.  Thompson,  77  6a. 
697,  8  S.  B.  26L  If,  instead  of  taking  a  note, 
he  had  been  paid  in  advance  in  cash  for  the 
rents  for  the'  full  term,  he  could  have  spent 
the  cash  without  accountability.  He  had  a 
similar  right  to  take  a  note,  instead  of  cash, 
and  to  convert  the  note  Into  money  and  use 
it  The  tenant  by  attorning  to  the  remain- 
dermen could  not  divest  Hines  of  his  lien  up- 
on the  crops  raised  on  the  rented  premises. 
Judgment  reversed. 


(S  Qa.  App.  70i) 

6LAZB   V.   STATE.    (No.  729.) 
(Court  of  Appeals  of  (Georgia.    Oct  22,  1907.) 

1.  CaiMINAI.    Law  —  iNSTBUOnONS  —  ClBCTTM- 
STANTIAL    EVIDENCK. 

In  a  criminal  case,  where  the  guilt  or  in- 
nocence of  the  defendant  is  wholly  dependent 
upon  circamstantial  evidence,  the  jurv  should  be 
instructed,  without  request,  that  the  guilt  of 
the  accused  must  be  shown  to  the  exclusion  of 
every  other  reasonable  hypothesis. 

[Ed.  Kote.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  liaw,  8  1887.] 

2.  Sams. 

The  controlling  issue  in  a  case  must  be 
submitted  to  the  jury  with  such  appropriate  in- 
structions as  will  not  only  call  the  attention  of 
the  jury  to  the  existence  of  such  issue,  but  the 
charge  of  the  court  must  further  contain  such 
clear,  apt,  and  definite  exposition  of  the  specific 
principles  of  law  applicable  to  the  case  as  will 
enable  the  jury  to  deal  with  the  real  issue  in 
the  case  and  to  properly  decide  it:  and  this  is 
true  whether  a  specific  request  be  made  or  not 
[Ed.  Kote.— For  cases  in  point,  see  Cent  Dig. 
vol.   14,  Criminal  Law,  »  1803-1809.] 

8.  Same. 

Where  there  is  only  one  defense  on  which 
a  party  relies,  failure  to  instruct  the  jury  as  to 
this  defense  so  specifically  that  the  jury  will 
be  not  only  required  to  pass  upon  it  but  will 
be  able  to  do  so  intelligently  under  pertinent 
rules  of  law  and  evidence,  practically  withdraws 
that  defense,  and  is,  in  effect  tantamount  to  di- 
recting a  verdict 

&Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  H  1806-1807.] 
(Syllabus  by  the  Ck>urt) 

Error  from  City  Ck>urt  of  Americus;  Chas. 
B.  Crisp,  Judge. 

Alexander  Qlaze  was  convicted  of  larceny 
from  the  house,  and  he  brings  error.  Re- 
versed. 

Shipp  &  Sheppard  and  J.  A.  Hixon,  for 
plaintifT  in  error.  Zach  Childers,  Sol.,  for  tbe 
State. 

RUSSELL^  J.  Plalntiir  in  error  was  tried 
and  convicted  for  tbe  offense  of  larceny  from 


tbe  house.  The  evidence  showed  that  Glaze 
went  into  the  store  of  E.  A.  Luke,  in  the  pres- 
ence of  a  cleric  and  a  customer  who  was  at 
that  time  being  waited  upon  by  the  clerk,  and 
that  he  claimed  to  want  to  buy  a  gun.  The 
clerk  was  busy  waiting  on  the  other  custom- 
er, and  Glaze,  while  in  plain  view  of  the 
clerk,  went  to  the  gun  rack  and  took  down 
the  gun  alleged  to  have  been  stolen,  and  be- 
gan to  examine  it  simultaneously  speaking 
to  the  clerk,  who  was  also  the  brother  of  tlie 
prosecutor.  The  clerk  was,  at  that  time,  cat- 
ting off  a  piece  of  meat  for  his  customer,  and 
only  10  or  15  feet  from  the  defendant  Tbe 
clerk,  the  customer,  and  the  defendant  were 
tbe  only  persons  in  the  store.  Before  tbe 
clerk  finished  waiting  on  the  other  customer, 
a  noise  was  heard  on  the  outside,  and  a  bng- 
gy  passed.  The  defendant  started  out  hurried- 
ly, carrying  the  gun  with  him,  and  the  clerk 
called  to  him  to  "put  down  that  gun.**  The 
buggy  which  was  passing  was  the  buggy  of 
the  defendant  which  he  had  previously  re- 
fused to  lend  to  one  of  the  parties  whom  be 
found  in  the  buggy  and  who  was  driving 
away.  ^Vhen  the  clerk  called  out  "Pnt  down 
that  gun,"  the  defendant  immediately  drop- 
ped it  or,  as  he  claims,  stood  it  against  tbe 
store  immediately  outside  the  store  door  and 
ran  on  and  took  possession  of  his  buggy,  which 
was  being  rapidly  driven  off  by  the  parties 
in  it 

There  was  practically  but  little  difference 
between  the  state  and  the  defendant  as  to 
any  of  the  material  facts.  The  defendant 
claimed  that  be  set  the  gun  down  and  par- 
sued  the  parties  who  were  attempting  to  carry 
off  his  buggy.  The  state  insists  that  the  de- 
fendant ran  off  with  the  gun  and  only  drop- 
ped it  because  his  theft  was  discovered.  The 
prosecutor  immediately  pursued  the  defend- 
ant and  overtook  him  before  he  had  succeed- 
ed in  overtaking  his  buggy,  and  when  tbe 
prosecutor  seized  the  defendant  the  latter 
jerked  loose,  saying  he  had  done  nothing,  and 
continued  running  until  he  overtook  his  buR- 
gy.  It  is  not  necessary  to  consider  the  evi- 
dence, however,  as  to  the  pursuit  of  the  de- 
fendant because  his  conduct  would  be  just 
as  consistent  with  the  theory  that  he  was  try- 
ing to  overtake  his  buggy,  if  he  were  inno- 
cent, as  that  he  was  trying  to  escape,  if  he 
were  guilty,  for  he  was  well  known  botb  to 
the  prosecutor  and  to  his  brother,  the  derk 
in  the  store.  The  only  question  in  the  case. 
therefore,  which  the  Jury  had  to  determine, 
was  whether  at  the  time  that  the  defendant 
went  out  of  the  store  he  had  the  intention  of 
stealing  the  gun,  or,  having  only  the  intention 
of  getting  possession  of  his  buggy,  he  thoug^ht- 
lessly  took  tbe  gun  with  him  without  any  In- 
tention of  converting  it  to  his  own  use.  Tlie 
question  of  the  defendant's  intention  is  the 
only  question  in  the  case.  It  is  the  para- 
mount the  only,  issue.  The  accusation  al- 
leged that  ''Alex.  Glaze  on  the  20th  day  of 
October,  1906,  and  with  force  and  arms,  the 
house,  to  wit  the  storehouse  of  E.  A.  Lnke, 
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in  said  county  situate,  enter,  and  having  en- 
tered, one  double-barrel  breach  loading  shot- 
gun of  the  personal  goods  of  E.  A.  Luke  in 
the  said  house  then  and  there  found  of  the 
value  of  $15.00,  did  wrongfully,  fraudulently, 
and  privately  take  therefrom  and  carry  away 
with  intent  to  steal  the  same." 

The  accusation  is  good  under  either  section 
178  or  section  182  of  the  Penal  Code  of  1895. 
As  the  offense  is  denominated  ''misdemean- 
or," it  was  perhaps  intended  to  be  brought 
under  section  182;  but,  whether  brought  un- 
der section  178  or  section  182  there  is  no  al- 
legation that  the  defendant  entered  the  store- 
house with  intent  to  steal.  "Larceny  from 
the  house  is  the  breaking  or  entering  any 
house  with  the  intent  to  steal  or  after  break- 
ing or  entering  said  house  stealing  therefrom 
anything  of  value."  Section  178,  Pen.  Code 
1895.  Under  the  statute  the  ofTense  can  be 
committed  in  four  different  ways.  It  may 
consist  in  the  breaking  a  house  with  in- 
tent to  steal,  provided  the  offense  is  not 
burglary;  entering  any  house  with  intent 
to  steal ;  breaking  a  house  and  stealing  there- 
from, where  it  can  be  accomplished  without 
entry  or  entering  and  stealing.  The  offense 
can  be  stated  therefore  in  more  than  one 
way  in  the  accusation,  but  in  this  accusation 
only  one  method  is  charged,  to  wit,  that  the 
defendant,  after  entering  the  house,  carried 
away  the  gun  with  intent  to  steal  it.  And 
if  the  offense  be  based  upon  section  182,  the 
same  thing  is  true,  for  the  state's  case  as  set 
out  in  the  bill  of  Indictment  limited  the 
charge  to  entering  the  store  and  stealing 
therefrom. 

Section  182  of  the  Penal  Code  of  1895  de- 
fines two  classes  of  larceny  from  the  house 
and  distinguishes  them.  It  says:  "Any  per- 
son breaking  and  entering  any  house  or  build- 
ing (other  than'  a  dwelling  house  or  its  ap- 
purtenances) with  Intent  to  steal,  but  is  de- 
tected and  prevented  from  carrsring  such  in- 
tent into  effect"  This  is  the  first  clas&  It 
Is  directed  against  those  who  break  and 
enter  a  certain  class  of  houses  with  intent 
to  steal,  but  are  detected  before  th^  succeed 
In  stealing  any  of  the  articles  therein  con- 
tained. The  section  then  proceeds  in  the 
following  language:  "Any  person  breaking 
or  entering  any  such  house  or  building  and 
stealing  therefrom  any  money,  goods,  chat- 
tels, wares  or  merchandise  or  any  other 
article  of  value  shall  be  guilty  of  a  mis- 
demeanor." Of  course,  this  second  division 
of  the  section  is  itself  subdivided  into  thefts 
where  there  is  a  breaking  and  entering  in 
order  to  accomplish  the  theft,  and  where 
there  is  no  breaking,  but  merely  an  entrance 
into  the  building  and  a  theft  is  accomplished. 
But  in  both  cases  a  theft  must  actually  be 
committed.  Under  the  first  portion  of  sec- 
tion 182,  as  in  the  first  clause  of  section  178, 
where  a  house  other  than  a  dwelling  house 
and  its  appurtenances  is  broken  and  entered 
with  intent  to  steal,  and  the  offender  is  de- 


tected, he  is  guilty  of  larceny  from  the  houses 
though  nothing  be  taken. 

Whether  the  accusation,  therefore,  be  con- 
strued as  based  upon  section  178  or  section 
182  of  the  Penal  Code  of  1895,  the  state  re- 
lied for  conviction  solely  upon  proof  that  the 
defendant,  after  having  entered  the  store,, 
formed  the  intent  to  steal,  and  upon  the  sole 
charge  that  the  gun  was  carried  away  with 
the  intent  to  steal  the  same.  The  distance 
of  the  asportation  would  make  no  difference 
if  the  defendant  in  carrying  away  the  gun 
Intended  to  steal  it  That  he  dropped  the 
gun,  Instead  of  carrying  it  with  him,  would 
afford  him  no  excuse  or  defense  if  before  he 
dropped  it  he  had  intended  to  steal  it  The 
intention  of  the  defendant  therefore  becomes 
a  matter  of  most  paramount  Importance  to 
be  considered  by  the  Jury.  If  the  jury  should 
find  that  he  carried  the  gun  out  of  the  store 
with  the  intent  to  steal  it,  he  would  be  guil- 
ty; if,  on  the  contrary,  the  evidence  does 
not  establish  this  fact,  the  defendant  should 
be  acquitted.  The  intention  Is  always  a  ma- 
terial element  in  the  offense  of  larceny.  In 
this  case  it  Is  especially  material,  In  view  of 
the  fact  that  the  taking  was  admitted,  and 
the  defendant's  only  defense  was  that  there 
was  no  intention  to  steal  it  The  defendant's 
complaint  is  that  not  only  was  his  defense 
practically  withdrawn  from  the  jury  by  the 
charge  of  the  court  but,  further,  that  the  ju- 
ry should  have  been  fully  instructed  upon  the 
law  on  the  subject  of  intent  so  as  to  enable 
them  to  intelligently  weigh  and  consider  the 
testimony  in  the  case. 

It  is  also  insisted  by  the  plaintiff  In  error 
that  the  verdict  is  contrary  to  the  evidence. 
The  plaintiff  in  error  insists  that  the  court 
should  have  charged  the  Jury  the  law  rela- 
tive to  circumstantial  evidence  as  applicable 
to  the  circumstances  of  the  case  and  to  the 
intention  of  the  defendant  at  the  time  of  the 
taking.  In  his  motion  for  new  trial  the  de- 
fendant further  contends  that  there  was  no 
issue  between  the  state  and  the  defendant  as 
to  the  taking  or  the  manner  of  the  taking. 
The  only  contested  issue  being,  as  to  the  in- 
tention of  the  defendant  at  the  time  of  the 
taking,  and  the  court  having  failed  to  charge 
the  jury  with  reference  to  intention  in  this 
connection,  was  failure  on  the  part  of  the 
court  to  charge  the  Jury  with  the  law  touch- 
ing the  material  issue  involved  in  the  case. 
The  trial  judge,  in  his  charge,  made  no  refer- 
ence to  the  subject  of  intention,  other  than 
by  quoting  section  178,  Pen.  Code  1895,  and 
giving  the  following  explanatory  Instruction : 
"Now,  gentlemen  of  the  jury,  if  you  are  sat- 
isfied beyond  a  reasonable  doubt  that  Alex. 
Glaze,  in  Sumter  county,  at  the  time  alleged 
in  the  accusation,  wrongfully,  fraudulently, 
and  privately  took  and  carried  away  from  the 
storehouse  of  B.  A.  Luke,  one  double-barrel 
breach  loading  shotgun,  the  property  of  E.  A. 
Luke,  and  the  gun  had  any  value,  with  the 
intent  to  steal  the  same,  he  would  have  vio- 
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lated  the  la%  and  you  should  find  him  guilty 
of  the  offense  charged.  On  the  contrary,  If 
you  do  not  belleye  this,  or  If  you  have  reason- 
able doubt  of  it,  he  would  not  be  guilty,  and 
you  should  acquit  him/' 

We  think  the  complaint  of  the  plaintiff  in 
error  is  well  founded.  The  charge  of  the 
court  Is  correct  In  so  far  as  it  goes,  but  it 
does  not  go  far  enough.  The  jury  should 
haye  been  Instructed  that  the  intention  of 
the  defendant  In  taking  the  gun  was  the  mat- 
ter especially  to  be  considered  by  them,  and, 
in  view  of  the  fact  that  this  could  be  shown 
only  by  circumstantial  eyidence,  the  jury 
should  further  haye  been  instructed  that 
where  the  guilt  of  the  defendant  was  d^end- 
ent  entirely  upon  circumstantial  eyidence  the 
guilt  of  the  accused  must  be  shown  to  the 
exclusion  of  eyery  other  reasonable  hypothe- 
sis. Riley  y.  State,  57  8.  B.  1031.1  There 
was  only  one  material  Issue  in  the  case,  to 
wit,  whether  there  was  an  intent  to  steal  the 
gun,  existing  in  the  mind  of  the  defendant 
at  the  time  that  he  carried  It  away.  This  is- 
sue was  not  dependent  upon  the  defendant's 
statement  for  its  existence.  It  necessarily 
arose,  regardless  of  the  statement  from  the 
other  eyidence  in  the  case,  and  the  jury 
should  haye  been  more  fully  Instructed  with 
reference  to  this  issue,  than  by  mere  refer- 
ence to  the  intent  in  the  language  of  the  stat- 
ute. It  is  not  only  error  to  submit  to  the  jury 
an  issue  which  has  no  foundation  in  the  eyi- 
dence, or  giye  instructions  which  are  not  ap- 
plicable to  the  eyidence,  or  to  present  a  con- 
tention which  Is  not  urged  by  the  party.  It 
seems  to  haye  been  uniformly  held  by  the 
Supreme  Court  that  the  omission  to  submit 
the  controlling  issue  in  the  case  to  the  jury 
was  such  an  error  as  demanded  the  grant  of 
a  new  trial.  And  such  issue  must  be  submit- 
ted with  such  appropriate  instructions  as  will 
not  only  call  the  attention  of  the  jury  to  the 
existence  of  the  issue ;  but  the  charge  of  the 
court  must  contain  such  clear,  apt,  and  defi- 
nite exposition  of  the  specific  principles  of 
law  applicable  to  the  case  as  will  enable  the 
Jury  to  deal  with  the  real  issue  In  the  case 
and  properly  to  decide  it  And  this  Is  true 
whether  a  specific  request  be  made  or  not 
Where  there  Is  only  one  defense  on  which  a 
party  relies,  to  fall  to  Instruct  the  jury  as 
to  this  defense  so  specifically  that  the  jury 
will  be  not  only  required  to  pass  upon  It,  but 
wlH  be  able  to  do  so  intelligently  under  perti« 
nent  rules  of  law  and  eyidence,  yirtually 
withdraws  that  defense,  and  is  In  effect  to 
direct  a  yerdict  When  the  only  real  conten- 
tion In  a  case  is  only  mentioned  en  passant, 
and  then  dismissed,  as  it  were,  with  a  waye 
of  the  hand,  it  is  worse  than  ignored.  To  use 
the  language  of  Justice  Lumpkin,  in  Smith 
▼.  State,  109  Oa.  485,  85  S.  E.  61,  the  defense 
Is  "chilled  by  judicial  oyersight  or  blighted 
by  implied  judicial  disapproyal." 

In  Railroad  Co.  y.  Veils,  113  Ga.  862,  88  a 
SL  619,  the  Supreme  Court  granted  a  new 
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trial  solely  upon  the  ground  that  the  Judge 
did  not  submit  to  the  jury  the  main  defense 
relied  upon  by  the  defendant  In  the  opinion 
the  court  says :  "Where  the  company  relies 
mainly  upon  one  defense,  and  Introduces  eyi- 
dence to  sustain  it  [and  the  same  thing  would 
be  true  if  the  eyidence  introduced  by  tbe  op- 
posite party  sustains  it],  it  Is  error  demand- 
ing a  new  trial  to  call  the  attention  of  the 
jury  to  this  defense.  This  is  true  whether  or 
not  he  is  requested  by  counsel  to  do  so.  Un- 
less the  judge  charges  upon  such  defense^  and 
thereby  calls  the  attention  of  the  jury  to  it, 
the  case  is  not  properly  tried."  It  is  true 
that  the  Voils  Case  was  a  dyil  suit,  but,  un- 
less the  right  of  personal  liberty  is  inferior 
to  the  right  of  property,  the  same  rule  most 
goyem  in  a  case  wherein  a  citizen  is  charsed 
with  crime,  especially  where  the  defense  la 
not  dependent  alone  upon  the  statement  of 
the  defendant 

In  Central  R.  R.  y.  Harris,  76  Ga.  509,  the 
point  was  made  that  a  plaintiff  in  error 
could  not  use  the  same  exception  as  that  now 
insisted  upon  in  the  present  case,  because 
"he  did  not  call  the  attention  of  the  coort 
below  to  the  omission  of  which  he  now  com- 
plains"; but  Chief  Justice  Jackson,  reyiew- 
Ing  all  of  the  former  decisions  of  the  Su- 
preme Court,  says:  '^he  cases  cited,  and 
the  principles  on  which  they  rest  ^  not  ap- 
ply to  the  clear  omission  to  notice  in  the 
charge  a  plahi  defense  of  the  company  aris- 
ing out  of  the  eyidence  so  as  not  to  escape 
the  obseryation  of  the  judge.  •  •  •  The 
courts  will  not  allow  a  party  to  lie  in  wait 
for  the  judge  when  he  charges  substantially 
the  law  of  the  case,  and  then  object  to  the 
insufficiency  of  a  part  of  it;  but  in  ererj 
case  the  law  of  It  must  be  giyen  in  substance 
to  the  jury,  because,  if  it  is  not  giyen,  llie 
general  yerdict  they  giye  id  not  upon  the 
law  of  the  case,  but  on  facts  without  instruc- 
tions on  the  law  of  the  case.  The  ship  is  at 
sea  without  chart  or  pilot,  and  can  never 
reach  the  port  to  which  it  is  bound  without 
their  guidance.  Tbe  yerdict  can  neyer  be 
a  legal  yerdict  unless  instructions  on  the 
law  of  the  case  be  giyen  by  him  who  pre- 
sides for  that  purpose."  76  Ga.  510.  See, 
also,  76  Ga.  611,  citations.  Hie  judgment 
was  reyersed,  as  expressly  stated,  solely  b^ 
cause^the  charge  Ignored  the  defense  set  up 
by  the  defendant 

In  yiew  of  the  fact  as  It  appears  from 
the  record,  that  the  defendant  had  and  could 
not  haye  any  other  defense  other  than  that 
his  taking  (which  was  admitted)  was  not 
with  intent  to  steal,  we  think  that  an  In- 
struction to  the  jury  to  the  effect  Ant  that 
they  should  consider  what  was  the  intention 
at  the  time  that  he  took  the  gun  and  car- 
ried it  out  of  the  store,  and  that  secondly, 
unless  the  jury  were  satisfied  to  the  exclusion 
of  eyery  other  reasonable  hypothesis  or  sup- 
position that  when  the  defendant  took  the 
gun,   if  he  took   lt»   he  intended  to  steal 
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lt»  they  should  aoqnlt  Urn,  was  demanded 
•▼en  without  request 

In  Horton  ▼.  State,  120  Ga.  807,  47  S.  B. 
060,  the  judgment  was  reyersed,  and  it  was 
held  that  the  defendant  was  entitled  to  a 
charge  on  the  subject  of  manslaughter,  al- 
though his  counsel  (bo  far  from  requesting 
that  the  law  of  manslaughter  be  charged) 
actually  insisted  at  the  trial  that  there  was 
*'no  manslaughter  in  the  case."  Our  opinion 
is  further  confirmed  by  the  rulings  in  Phenlz 
Mfg.  Co.  T.  Hart,  112  Oa.  765,  88  S.  B.  67; 
Seymour  ▼.  State,  102  Oa.  806,  80  S.  B.  268; 
Mays  ▼.  Shields,  117  Oa.  817,  46  S.  B.  68; 
Whelchel  t.  Blectric  Ry.  Co.,  116  Ga.  431,  42 
&  B.  776  (3) ;  and  Whedon  v.  Knight,  112  Ga. 
642,  ei3,  87  S.  B.  972. 

The  publicity  of  the  taking,  the  delay  of 
more  than  two  months  In  beginning  the  prose- 
cution, and  the  admission  of  the  prosecutor 
that  negotiations  were  meanwhile  being  car- 
ried on  with  reference  to  the  payment  of  an 
indebtednesi  of  $100  due  him  by  a  brother- 
in-law  of  the  defendant,  as  well  as  the  un- 
disputed fact  that  one  of  the  main  wituesses 
for  the  state  had  settled  with  the  prosecutor 
for  a  stolen  gun  and  had  never  been  prosecut- 
ed  for  the  theft,  render  us  the  leas  reluctant 
to  order  a  new  trial  in  which  the  guilt  of 
this  defendant,  if  he  be  guilty,  can  be  estab- 
lished beyond  legal  question. 

Judgment  rcrersed. 


(2  Oa.  App.  718) 
FOUNTAIN  T.  CITT  OF  FITZGBBAU). 
(No.  734.) 

(Court  of  Annals  of  Georgia.    Oct  22,  1907.) 

DiSOBDXBLT     CONDVOT  — BlKKXNTS     09     Ol*- 
VKIVSB— POINTIIVO  GUK— JUBISDIOTIOK. 

There  was  no  error  in  refusing  to  lanction 
the  petition  for  certiorari  in  this  case. 

(a)  That  a  charge  that  the  defendant  pointed 
a  gun  at  another  is  included  as  one  of  tne  acts 
constituting  the  offense  of  disorderly  conduct 
under  a  cLtj  ordinance  does  not  subject  such  ac- 
cusation to  the  objection  that  an  offense  of 
which  the  state  has  jurisdiction  Is  charged  and 
that  the  municipal  court  is  for  that  reason  with- 
out jurisdiction. 

(b)  In  an  affidavit  in  which  it  is  alleged  that 
the  defendant  did  commit  the  offense  of  dis- 
orderly conduct  by  fighting,  cursing,  using  pro- 
fane language,  pointing  a  gun  at  one  Bullard 
to  intimidate  said  Bullard,  and  generally  con- 
ducting himself  in  a  tumultuous  and  riotous 
manner  on  the  streets  of  Fitzgerald,  Ga.,  the 
statement  that  the  defendant  pointed  a  gun  may 
properlT'  be  included  to  authorize  proof  that 
the  defendant  acted  in  a  disorderly  manner, 
without  in  any  way  affecting  the  guilt  or  inno- 
cence of  the  defendant  of  the  offense  of  pointing 
8  weapon  at  another,  under  the  terms  of  section 
843  of  the  Penal  Code  of  1895. 

(c)  The  demurrer  to  the  accusation  was  also 
properly  overruled  for  the  reason  that  the  lan- 
guage used  with  reference  to  pointing  the  gun 
was  not  sufficient  to  set  forth  a  violatron  of  sec- 
tion 343  of  the  Penal  Ck>de  of  1895,  and  for  that 
reason  could  neither  create  conflict  between  the 
authority  of  the  state  and  municipal  courts  nor 
put  the  defendant  twice  in  jeopardy. 

[Bd.  Note.~For  cases  in  point,  see  Cent  Dig. 
Tol.  14,  Crhninal  Law,  H  1270,  1277,  1281] 


(SylUbas  by  the  Court) 


Brror  from  Superior  Court,  Ben  Hill  Coun- 
ty; U.  V.  Whipple,  Judge. 

Qharles  Fountain  was  convicted  of  disord- 
erly conduct  by  the  mayor  of  the  city  of  Fita- 
gerald,  and  from  an  order  of  the  superior 
court,  refusing  a  writ  of  certiorari,  he  brings 
error.    Affirmed. 

O.  H.  Elklns  and  McDonald  &  Quincey,  for 
plaintiff  in  error.  B.  W.  Ryman,  for  defend- 
ant In  error. 

RUSSELL,  J.  The  plalntifT  in  error  was 
found  guilty  of  disorderly  conduct  by  the 
mayor  of  Fitzgerald.  He  then  presented  a 
petition  for  certiorari  to  the  judge  of  the 
superior  court,  who  refused  to  sanction  the 
petition.  The  order  of  the  Judge  refusing  the 
issuance  of  the  writ  of  certiorari  is  excepted 
to.  The  accusation  (or,  rather,  the  affidavit, 
which  seems  to  have  taken  the  place  of  an 
accusation)  alleged  that  'Xlharlie  Fountain 
did,  on  the  8d  day  of  August,  1907,  within 
the  limits  of  the  city  of  Fitiv^rald,  conmiit 
the  offense  of  disorderly  conduct  by  fighting, 
cursing,  using  profane  language,  pointing  a 
gun  at  one  Bullard  to  Intimidate  said  Bul- 
lard, and  generally  conducting  himself  in  a 
tumultuous  and  riotous  manner  on  the  streets 
of  Fitzgerald,  Qa.,  contrary  to  the  good  order 
of  the  said  city  of  Fitzgerald."  The  defend- 
ant demurred  to  the  accusation.  Insisting  that 
the  portion  charging  him  with  pointing 
weapons  at  said  Bullard  set  forth  no  of- 
fense against  the  city  ordinances,  and  that 
the  defendant  cannot  be  tried  for  same  by 
the  mayor,  nor  fined  for  the  same,  for  that  it 
sets  forth  an  offense  against  the  laws  of  the 
state  of  Georgia;  and,  secondly,  because  the 
allegation  that  the  acts  were  to  intimidate 
said  Bullard  constitutes  no  offense  against 
the  dty  laws.  The  defendant  also  moved  to 
strike  that  part  of  the  accusation  which 
charged  Charlie  Fountain  with  pointing  a 
gun,  upon  the  ground  that  s|ime  was  a  state 
offense;  and  that  part  of  the  accusation 
which  charged  him  with  conducting  himself 
in  a  tumultuous  and  riotous  manner  he  moved 
to  strike^  because  it  was  not  specific  enough 
to  put  the  defendant  on  notice  with  what  he 
was  charged.  Both  the  demurrer  and  the  mo- 
tion to  strike  were  overruled  in  the  mayor's 
court  The  evidence  in  behalf  of  the  city 
established  the  charge  as  laid  in  the  accusa- 
tion, though  some  of  the  acts  alleged  were 
contradicted  by  testimony  in  behalf  of  the 
defendant 

We  find  no  error  in  the  judgment  of  the 
Judge  of  the  superior  court  in  refusing  to 
sanction  the  certiorari.  The  errors  alleged  by 
the  defendant  in  his  petition  for  certiorari 
are:  (1)  That  the  court  erred  in  overruling 
the  motion  to  strike  certain  parts,  of  the 
accusation.  CQ  That  the  court  erred  in  over- 
ruling the  demurrer.  (3)  That  the  finding 
and  judgment  are  contrary  to  law,  contrary 
to  the  evidence,  and  without  evidence  to  sup- 
port it    The  motion  to  strike  and  the  do- 
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mnrrer  may  be  considered  together.  Thus 
considered,  three  objections  were  made  to 
the  accusation:  (1)  That  the  offense  was  not 
cognizable  by  the  mayor's  court  of  Fitz- 
gerald, because  It  charged  an  offense  against 
the  laws  of  the  state,  the  city  could  not  pro- 
ceed against  him,  and  the  ordinance  would 
be  void.  (2)  That  the  allegation  that  the 
acts  were  to  Intimidate  Bullard  constituted 
no  offense  against  the  city  laws.  (8)  That 
the  charge  that  defendant  conducted  himself 
in  a  tumultuous  and  riotous  manner  is  not 
sufficiently  efpeclAc. 

1.  (a)  The  charge  made  against  the  defend- 
ant was  disorderly  conduct,  and  the  reference 
In  the  accusation  to  the  pointing  of  a  gun 
does  not  charge  that  as  a  separate  offense, 
but  is  merely  a  part  of  the  description  of 
how  the  offense  of  disorderly  conduct  was 
conunltted ;  nor  was  there  any  attempt  in  the 
accusation  to  charge  more  than  the  one  of« 
fense  of  disorderly  conduct  Proof  of  the 
same  act  may  supply  the  basis  for  a  prosecu- 
tion by  both  municipal  and  state  authoritieB, 
and  yet  the  offente  may  not  be  the  same.  An 
illustration  of  this  Is  found  in  the  ordinances 
of  many  cities  in  this  state,  which  affix  pen- 
alties to  the  keeping  of  Intoxicating  liquors 
for  sale,  and  yet  the  only  evidence  of  the 
violation  of  the  city  ordinance— the  only 
proof  that  the  liquor  was  kept  for  sale  oft- 
times  Is— may  be  testimony  showing  a  sale. 
It  is  true  that  a  municipality,  without  an  ex- 
press and  specific  legislative  grant  of  au- 
thority, cannot  deal  with  any  criminal  offense 
which  is  the  subject-matter  of  the  penal  stat- 
utes of  the  state.  But,  while  a  municipal 
court  could  not  try  A.  B.  for  murder,  It 
could  try  A.  B.  for  disorderly  conduct  in  mur- 
dering O.  D.,  If,  in  murdering  G.  D.,  A.  B.  dis^ 
turbed  the  public  peace  and  tranquility.  A 
safe  test  to  apply  is  whether  the  language 
of  the  municipal  ordinance  and  of  the  accu- 
sation drawn  in  pursuance  therewith  contain 
the  same  essentials  for  the  creation  of  a 
criminal  act  as  the  penal  statutes  of  the  state. 
Judged  by  this  standard,  the  statement  that 
defendant  pointed  a  gun  at  Bullard  to  intimi- 
date him  would  not  sufficiently  charge  the 
offense  defined  in  section  348  of  the  Penal 
Code  of  1885.  The  fact  that  a  charge  that  a 
defendant  pointed  a  gun  at  another  is  includ- 
ed as  one  of  the  acts  committed  by  the  de- 
fendant which,  considered  together,  constitut- 
ed the  offense  of  disorderly  conduct  under  the 
terms  of  a  city  ordinance,  will  not  subject 
the  accusation  for  disorderly  conduct  to  the 
objection  that  an  offense  against  the  state, 
of  which  the  municipal  court  has  no  jurisdic- 
tion, has  been  charged. 

(b)  Nor  is  there  any  merit  In  the  second 
ground  of  the  demurrer,  when  considered  (as 
it  must  .be  for  the  purposes  of  the  demurrer) 
in  connection  with  the  accusation.  Whether 
a  gun  or  a  stick  were  used,  the  intimidation 
of  a  citizen,  in  the  peace  of  the  state,  by  the 
defendant,  would  properly  come  within  the 
definition  of  disorderly  conduct;  and  it  Is  on- 


ly In  the  description  of  the  acts  constituting 
the  disorderly  conduct  on  the  part  of  the  de- 
fendant that  the  language  employed  Is  used. 
The  same  may  be  stated  of  the  objection  to 
the  accusation  that  the  defendant  acted  in  a 
tumultuous  and  riotous  manner  is  not  snfil- 
ciently  specific.  Even  If  It  Is  not  specific 
enough  to  authorize  conviction  wh^i  consid- 
ered alone.  It  Is  Immaterial  when  considered 
In  connection  with  the  other  descriptive  aver- 
ments of  the  defendant's  alleged  disorderly 
conduct,  and  therefore  the  error,  if  any.  Id 
falling  to  strike  it,  would  be  Immaterial  and 
harmless. 

It  is  insisted  that  there  was  no  proof  of 
a  proper  ordinance  of  the  city  of  Fitzgerald 
on  the  subject  of  disorderly  conduct.  If 
there  was  no  such  ordinance,  it  would  de- 
volve upon  the  defendant  to  show  that  fact. 
In  Chambers  v.  Mayor  and  Council  of  Bames- 
ville,  89  Oa.  789,  15  S.  B.  634,  it  was  held: 
"^here  being  no  ordinance  In  the  record,  and 
no  complaint  that  a  sufficient  ordinance,  If 
the  mayor  and  council  had  power  to  pass  It, 
did  not  exist,  the  court  will  presume  that 
such  ordinance  did  exist''  When  It  was  al- 
leged that  the  defendant  committed  the  of- 
fense of  disorderly  conduct,  in  the  absence  of 
proof  to  the  contrary,  the  court  would  pre- 
sume the  passage  of  a  legal  ordinance  defin- 
ing, forbidding,  and  punishing  disorderly  con- 
duct ;  and  in  connection  with  the  other  Btate- 
ments  in  the  accusation  the  averment  that 
the  defendant  pohited  a  gun,  as  has  already 
been  stated,  may  properly  be  included  to  au- 
thorize proof  that  the  defendant  acted  In  a 
disorderly  manner,  without  in  any  way  af- 
fecting the  guilt  or  Innocence  of  the  defend- 
ant of  the  offense  of  pointing  a  weapon  at 
another,  in  the  terms  of  section  343,  Pen. 
Code  1896.  In  the  present  case^  under  the 
accusation  now  under  consideration,  the 
proof  would  be  limited  to  whether  the  de- 
fendant pointed  a  gun  at  Bullard,  as  to 
whether  such  pointing  was  for  the  purpose  of 
intimidating  Bullard,  and  as  to  whether  sucb 
intimidation  was,  under  the  circumstances^ 
disorderly  conduct  As  already  intimated, 
however,  the  allegation  with  reference  to  the 
gun  contained  in  this  accusation  falls  far 
short  of  what  would  be  required  to  be  stated 
In  an  indictment  against  the  defendant  for 
pointing  a  weapon  at  another  In  the  terms  of 
section  343,  Pen.  Code  1895.  For  that  reason 
the  accusation  in  the  city  court  could  neither 
create  a  conflict  between  the  authorities  of 
the  state  and  municipal  courts,  nor  put  the 
defendant  twice  In  jeopardy. 

It  is  Insisted  that  the  finding  of  the  mayor 
was  contrary  to  the  evidence,  and  two  points 
were  urged.  It  is  insisted  In  the  first  place 
that  there  was  failure  to  prove  the  Tenue. 
Though  not  personally  fully  concurring  in 
the  strictness  of  the  Supreme  Court  up<»  the 
subject  of  venue  as  evidenced  In  the  Gosha 
Case,  56  6a.  36,  the  case  of  Futch  v.  State, 
90  Oa.  472,  16  S.  E.  102,  the  case  of  Ooopet 
V.  State,  106  Oa.  ll9,  82  S.  B.  28,  and  variona 
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other  cases  which  might  be  cited,  this  court 
has  more  than  once  followed  these  decisions, 
as  we  are  bound  to  do,  In  all  their  strictness; 
and.  If  this  were  a  case  In  which  It  were  nec- 
essary to  prove  that  the  offense  was  commit- 
ted In  a  definite  county  in  order  to  give  the 
court  jurisdiction,  we  would  be  bound  by  the 
decisions  before  cited,  and  especially  the 
Ck>oper  Case.  But  Inasmuch  as  the  mayor's 
court  of  the  city  of  Fitzgerald  1^  confined  as 
to  its  jurisdiction  to  the  limits  of  the  city, 
and  the  testimony  of  one  of  the  witnesses  es- 
tablishes unequivocally  the  fact  that  the  de- 
fendant was  at  a  certahi  place  **in  this  city, 
on  the  comer  of  Pine  and  Sherman  streets,** 
there  is  no  trouble  whatever  about  the  venue. 
It  is  true  that  the  witness  and  the  father  of 
defendant  went  a  few  feet  away  to  hold  a 
conference ;  and,  as  held  In  the  Qosha  Case, 
this  might  leave  the  inference  that  they,  even 
in  that  short  distance,  went  outside  of  the 
city  limits.  But  the  defendant,  according  to 
the  testimony,  who  was  talking  and  singing 
in  a  loud  tone  of  voice,  and  attempting,  ap- 
parently, to  get  an  excuse  to  shoot  the  wit- 
ness; did  not  move  from  the  spot  which  was 
fixed  in  the  testimony  as  being  in  the  city  of 
Fitzgerald. 

The  point  is  also  made  that  the  testimony 
described  the  date  of  the  offense  as  August 
3d,  without  fixing  the  year.  The  language 
employed  by  witness,  as  all  other  language, 
should  be  given  a  reasonable  intendment  No 
point  was  made  before  the  lower  court  that 
the  evidence  showed  that  the  offense,  if  any, 
was  barred  by  the  statute  of  limitations,  or 
that  it  was  committed  after  the  accusation. 
The  warrant  was  sworn  out  the  5th  of  Au- 
gust, 1907.  From  all  of  the  evidence  it  ap- 
pears that  the  transaction  was  recent;  that 
the  difficulty  started  the  previous  Saturday 
afternoon  about  some  costs  due  for  the  ar- 
rest of  a  negro.  It  was  plain  from  the  testi- 
mony that  the  origin  of  the  difficulty  was 
In  1907,  and  consequently  no  other  inference 
can  be  entertained  but  that,  when  the  dif- 
ficulty itself  was  testified  to  have  occurred  on 
August  3d,  it  meant  August  3,  1907. 

Judgment  affirmed. 


(2  Ga.  App.  663) 

THOMAS   &   McCAFFERT;    v.   BlEaMx 
(No.  304.) 

(Court  of  Appeals  of  Georgia.   Oct  22,  1907.) 

1.  Wbit  of  Ebbob— Dismissal. 

Under  the  decision  of  the  Supreme  Oourt 
in  the  certified  case  of  Lyndon  v.  Georgia 
Railway  &  Electric  Company  (Ga.)  68  S.  B. 
1017,  wherein  former  contrary  nilings  are  modi- 
fied and  overruled,  the  writ  of  error  in  the  pres- 
ent case  is  not  subject  to  dismissal. 

2.  Samb— Recobd. 

Where  exception  is  taken  to  the  refusal  of 
the  court  to  allow  an  amendment  to  pleadings, 
the  proffered  amendment  should  be  set  out,  lit- 
erally or  in  substance,  in  the  bill  of  exceptions, 
or  attached  as  a  dnly  authenticated  exhibit 
thereto.  This  court  cannot  consider  it,  if  it  be 
brought  up  in  the  transcript  of  record.    Walker 


▼.  Equitable  Mortgage  Company,  114  Ga.  862 
(7),  40  &  E.  10. 

[Bid.  Note.--For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8  2347.] 

8.  Pleading—Evasivb   Anbweb— Motion   to 
Stbike. 

It  la  not  error  for  the  court  to  strike  on 
demurrer  an  ambiguous  and  evasive  answer  to 
a  suit  on  promissorry  notes.  Brinson  v.  Birge, 
102  Ga.  SS2,  30  S.  E.  261. 

4.  Same— NoN  Est  Faotuh. 

A  plea  of  non  est  factum  is  subject  to  be 
stricken  on  demurrer  which  does  not  nnequivo- 
cally  deny  that  the  notes  sued  on  are  the  act 
and  deed  of  the  defendant  Lester  v.  Mcintosh, 
101  Ga.  675,  29  S.  B.  7. 

[Ed.  Kote.— For  cases  In  point,  see  Out.  Dig. 
vol.  7,  BiUs  and  Notes,  K  1514-151&] 

5.  Patment—Plea— Requisites. 

A  plea  of  payment,  which  fails  to  allege 
when,  now,  and  to  whom  the  payment  was 
made,  is  properly  stricken  on  demurrer.  Wort- 
ham  V.  Sinclair,  08  Ga.  178,  25  S.  E  414: 
O'Neal  V.  Phillips,  83  Ga.  556,  10  S.  B.  352: 
Atlantic  Coast  Line  R.  Co.  v.  Hart  Lumber 
Co.,  2  Ga.  App.  — ,  58  S.  B.  316  (3). 

[Ed.  Note.— For  cases  in  point,  see  Out  Dig. 
vol.  39,  Payment,  U  144-149;  vol.  7.  Bills  and 
Notes,  8  1535.] 

&  Bills  and  Notes— Title  of  Holdeb— De- 
fenses. 

The  title  of  the  holder  of  a  note  cannot 
be  inquired  into,  unless  it  is  necessary  for  the 
protection  of  the  defendant*  or  to  let  in  a  de- 
fense which  he  seeks  to  make.  Civ.  Code  1895. 
8  3698. 
7.  Pleading— Motion  to  Stbike. 

Where,  in  an  answer  by  paragraphs  to  a 

Setitlon  bringing  suit  on  promissory  notes,  the 
efendant  makes,  in  answer  to  one  of  the  para- 
graphs, a  general  denial  of  the  indebtedness,  but 
such  answer  nowhere  seta  up  any  legal  defense, 
the  answer  is  properly  stricken  on  demurrer. 
Johnson  v.  Cobb.  100  Ga.  139  (2), '28  S.  E.  72. 
(SyllabuB  by  the  CourtO 

Error  from  City  0>urt  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  Thomas  &  McCafferty  against 
S.  Siesel,  as  survivor,  etc.  From  a  Judj^ 
ment  for  defendant,  plaintiflC  brings  error. 
Affirmed. 

Roland  Ellis,  Richard  Curtt,  Anderson,  Fel- 
dor,  Rountree  &  Wilson,  for  plaintiff  in  er- 
ror. Nottingham  &  Cabanlss,  for  defend- 
ant in  error. 

POWELL,  J.    Judgment  affirmed. 


(2  Ga.  App.  666) 
NATIONAL  SURETY  CO.  OF  NEW  YORK 

et  al.  V.  MEDLOCK.    (No.  478.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1907.) 

1.  BANKBUFTOT— DiSCHABOB— LlBlO*. 

A  liability  on  account  of  a  libel  is  not  re- 
leased by  a  diacharge  in  bankruptcy. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Bankruptcy,  8  787.] 

2.  COBPOBATIONS   —    DISSOLUTION    —    BANK- 
BUPTCY. 

A  corporation  Is  not  dissolved  by  an  ad* 
judication  that  it  is  bankrupt 

[Ed.  Note.— For  cases  in  point,  see  Out  Dig. 
vol.  12,  (}orporation8,  {  2388;  voL  6^  Bank- 
ruptcy, i  142.] 
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ment  proceeding,  sued  out  within  four  months 
of  the  adjudication  In  bankruptcy  against  the 
defendant  in  the  main  suit,  which  was  an 
action  upon  a  debt  from  which  a  discharge 
in  banlnruptcy  would  be  a  release.  In  that 
case  the  court  held  that,  the  original  action 
being  founded  on  a  debt  dischargeable  in 
bankruptcy,  no  judgment  could  be  rendered 
against  the  defendant  in  the  main  action,  and 
that,  the  Hen  of  the  garnishment  upon  the 
funds  in  the  hands  of  the  garnishee  having 
arisen  within  four  months  prior  to  the  ad- 
judication in  bankruptcy,  no  judgment  could 
be  had  upon  the  answer  of  the  garnishee 
without  working  a  preference  under  the  bank- 
ruptcy act;  hence,,  neither  of  the  two  pre- 
liminary judgments  essential  to  a  judgment 
on  the  dissolving  bond  being  obtainable,  the 
third  or  final  judgment,  necessary  to  fix  the 
liability  of  the  surety  on  the  bond,  could  not 
be  rendered.  A  very  exhaustive  discussion 
of  the  garnishment  proceedings  of  this  state 
appears  in  that  case.  The  gist  of  the  deci- 
sion Is  contained  In  this  extract:  ''The  lia- 
bility of  the  surety  on  the  dissolving  bond  is 
not  altered  by  the  discharge  of  the  bankrupt 
defendant,  but  the  discharge  prevents  the 
happening  of  the  contingency  on  which  lia- 
bility depends."  The  decision  of  our  Su- 
preme Ck>urt  In  the  case  of  Odell  v.  Wootten, 
88  Oa.  225,  to  the  same  effect.  Is  quoted  ap- 
provingly. Compare  Philip  Carey  Co.  ▼. 
Viaduct  Place,  1  Ga.  App.  707.  58  a  B.  274. 

In  the  case  at  bar  the  contingency  on  which 
the  liability  of  the  surety  depends  has  hap- 
pened. Judgment  has  been  regularly  obtain- 
ed both  against  the  defendant  In  the  main  ac- 
tion and  against  the  fund  impounded  by  the 
garnishment;  and,  as  the  court  says  In  the 
Klipsteln  Case,  the  liability  of  the  surety  la 
not  altered  by  the  bankruptcy  of  the  princi- 
pal. See  Bankr.  Act,  8  16.  The  judgment 
against  the  surety  on  the  dissolving  bond  was 
therefore  properly  rendered.  If  the  enforce- 
ment of  the  judgment  has  the  effect  of  giv- 
ing to  this  plaintiff  a  preference  over  the 
other  creditors  of  the  bankrupt  corporation. 
In  that  she  will  receive  a  higher  percentage 
of  her  debt  than  they  will  receive,  the  answer 
is  that  such  preference,  in  the  first  place,  is 
not  being  enforced  against  the  assets  of  the 
bankrupt  estate;  and,  in  the  second . place, 
it  arises,  not  in  contravention  of  the  bank- 
ruptcy act,  bnt  through  its  very  terms,  which 
render  debts  of  the  character  of  the  one  held 
by  the  plaintiff  not  discharged,  and  which  do 
not  prevent  a  creditor  of  the  bankrupt  from 
taking  full  satisfaction  from  a  personal  sure- 
ty. 

Very  ably  It  has  been  argued  to  us  that  un- 
der the  laws  of  this  state  a  summons  of  gar- 
nishment creates  no  lien,  and  that  the  lien 
arises  only  when  the  judgment  Is  entered  on 
the  answer  of  the  garnishee,  and  that,  since 
the  judgment  against  the  funds  admitted  by 
the  garnishee  was  dated  subsequently  to 
the  adjudication  In  bankruptcy,  such  judg- 
ment immediately  falls  as  being  In  contraven- 


tion of  the  bankruptcy  act  In  support  of 
this  contention  we  are  cited  to  the  case  of 
Willis  V.  Parsons,  13  Oa.  885,  wherehi  the 
court,  in  the  discussion,  says  of  a  garnish- 
ment founded  on  a  pending  proceeding,  not 
an  attachment:  ''It  Is  true  that  the  act  In- 
tended to  afford  a  new  remedy  in  certain 
cases  therein  specified,  by  authorizing  sum- 
mons of  garnishment  to  Issue  *as  In  cases  of 
attachment,'  but  not  to  create  a  lien  as  in 
cases  of  attachment"  In  that  case  the  court 
was  merely  discussing  the  peculiar  rule  ex- 
isting in  this  state  In  the  distribution  of 
funds  brought  into  court  between  creditors 
whose  respective  rights  are  based  upon  at- 
tachment, garnishment  and  conmaon-law  jadg- 
ments.  That  case  merely  holds  that  by  the 
terms  of  the  statutes  regulating  priorities  un- 
der a  rule  to  distribute  the  priority  between 
a  garnishing  creditor  and  a  creditor  by  com- 
mon-law suit  is  to  be  determined  by  a  com- 
parison of  the  dates  of  their  respective  main 
judgments ;  and  the  fact  that  the  fund  came 
Into  court  by  reason  of  the  service  of  a  sum- 
mons of  garnishment  on  behalf  of  one  of  the 
creditors  prior  to  the  date  of  the  other  judg- 
ment will  not  give  the  former  the  superior 
right  unless  his  judgment  in  the  main  ac- 
tion be  also  the  first  obtained.  Compare,  in 
this  connection,  the  case  of  Andrews  ▼.  Kauf- 
man, 60  Oa.  273,  wherein  it  Is  held  that  np- 
on  rule  to  distribute,  a  creditor  who  holds  a 
common-law  judgment  prior  in  date  to  the 
main  judgment  of  another  creditor  who  has 
proceeded  by  attachment  is  to  be  preferred 
to  the  latter,  although  the  action  in  whidi 
the  common-law  judgment  was  obtained  was 
instituted  subsequently  to  the  levy  of  the  at- 
tachment; yet  it  will  not  be  disputed  that 
the  levy  of  the  attachment  creates  a  lien. 
See  Civ.  Code  1895,  »  4577,  457&  It  may  be 
noted  that  by  an  amendment  (Laws  Oa. 
1890-91,  p.  75),  now  Incorporated  as  a  part 
of  the  Code  section  last  cited,  an  attachment 
will  have  priority  over  an  ordinary  judg- 
ment obtained  on  a  suit  Instituted  after  the 
levy. 

In  Armour  Packing  Co.  ▼.  Wynn,  119  Oa. 
683,  46  S.  B.  865,  a. case  wherein  the  sum- 
mons of  garnishment  was  sued  out  within 
four  months  of  the  bankruptcy  of  the  de- 
fendant although  the  garnishment  was  pred- 
icated upon  a  prior  judgment  more  than 
four  months  old,  the  court  held  that  the  lien 
on  the  funds  hi  the  hand  of  the  garnishee 
was  "obtained  through  a  legal  proceeding  in- 
stituted within  four  months  prior  to  the  fil- 
ing of  the  petition  in  bankruptcy,"  and  was 
rendered  void  by  section  67  (f)  of  the  bank- 
ruptcy act  In  the  opinion  in  that  case  the 
following  (which  Is  plainly  obiter)  appears: 
**It  has  been  several  times  held,  where  an  or- 
dinary action  has  been  brought  and  a  gar- 
nishment summons  is  served,  and  a  judg- 
ment is  obtained  by  the  plaintiff  against  the 
defendant  within  four  months  of  the  filing  of 
the  petition  in  bankruptcyt  and,  a  like  judg- 
ment iB  obtained  thereafter  against  the  gar- 
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nlshee,  that  the  lien  of  the  garnishment  Is 
rendered  null,  even  though  it  may  have  pro- 
Tlsionally  attached  by  being  served  more 
than  four  months  before  the  filing  of  the  peti- 
tion in  bankruptcy.  In  re  Lesser  (D.  G.)  108 
Fed.  201 :  In  re  McCartney  (D.  C.)  109  Fed. 
621,  6  Am.  Bankr.  Rep.  367.**  The  learned 
justice  who  wrote  the  opinion  manifestly 
overlooked  the  fact  that  the  Lesser  Case,  on 
which  this  statement  is  predicated,  had  been 
reversed  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Metcalf  ▼.  Barker,  187 
U.  S.  165,  23  Sup.  Ct  67,  47  L.  Ed.  122,  9  Am. 
Bankr.  Rep.  36. 

Whether  the  summons  of  garnishment 
creates  a  lien  depends  upon  the  particular 
shade  of  ineaning  given  to  the  word  *iien." 
If  it  be  used  in  the  old  common-law  sense  of 
the  right  to  immediately  grasp  or  hold  in 
manual  possession  a  chattel  till  something  be 
performed  or  done  by  the  owner,  then  a  sum- 
mons of  garnishment  does  not  create  a  lien 
on  the  funds  in  the  hands  of  the  garnishee. 
But  the  word  has  also  a  broader  meaning. 
*The  term  'lien'  in  a  narrow  and  more  tech- 
nical sense,  signifies  the  right  by  which  a  per- 
son in  possession  of  personal  property  holds 
and  detains  it  against  the  owner  in  satisfac- 
tion of  a  demand ;  but  it  has  a  more  exten- 
sive meaning,  and  in  common  acceptation  is 
understood  and  used  to  denote  a  legal  claim 
or  charge  on  property,  either  real  or  personal, 
for  the  payment  of  any  debt  or  duty.  Every 
such  claim  or  charge  is  still  a  lien  on  the 
property,  although  the  property  be  not  in  the 
possession  of  him  to  whom  the  debt  or  duty 
is  due."  "A  lien  is  defined  to  be  a  hold  or 
claim  which  one  has  upon  the  property  of 
another  as  security  for  some  debt  or  charge. 
At  common  law  there  could  be  no  lien  with- 
out possession.  It  is  therein  defined  as  a 
right  In  one  man  to  retain  that  which  is  In 
possession  and  belonging  to  another.  In 
maritime  law,  liens  exist  Independently  of 
possession,  either  actual  or  constructive ;  and 
in  the  courts,  of  equity  the  term  'lien'  Is  used 
as  synonsrmous  with  a  charge  or  incumbrance 
upon  the  thing,  where  there  is  neither  jus  in 
re  nor  ad  rem,  nor  possession  of  the  thing." 
See  Words  &  Phrases  Judicially  Defined,  vol. 
5,  p.  4144  et  seq.,  where  these  and  a  variety 
of  similar  definitions  are  given.  See,  also. 
In  re  Byrne  (D.  C.)  97  Fed.  762,  764 ;  Down- 
er V.  Brackett,  21  Vt.  699,  602,  Fed.  Cas.  No. 
4,043;  United  States  Blowpipe  Co.  v.  Spen- 
cer, 40  W.  Va.  698,  21  S.  B.  769. 

Whether  the  service  of  a  summons  of  garn- 
ishment creates  a  technical  lien  on  the  funds 
in  the  hands  of  the  garnishee  or  not,  still, 
especially  when  the  garnishee  admits  liability 
and  pays  the  fund  into  court,  or  in  lieu  of  such 


actual  payment  a  statutory  bond  is  substitut- 
ed, the  court  acquires  such  a  hold  upon  the 
money  or  the  res,  such  a  right  to  retain  and  ad- 
minister the  fund,  or  what  has  been  substitut- 
ed for  the  fund,  the  bond,  that  the  subsequent 
adjudication  in  bankruptcy,  made  more  than 
four  months  thereafter,  will  not  disturb  it 
Pickens  v.  Roy,  187  U.  S.  177,  23  Sup.  Ct  78, 
47  L.  Ed.  128,  9  Am.  Bankr.  Rep.  47,  sub 
nom.  Pickens  v.  Dent,  106  Fed.  653,  45  C.  C 
A.  522.  In  that  case  the  court,  reasserting 
the  rule  that  the  court  which  first  obtains 
rightful  jurisdiction  over  the  subject-matter 
shall  hold  it,  quotes  approvingly  from  Frazier 
▼.  Southern  Loan  &  Trust  Co.,  99  Fed.  707,  40 
C.  C.  A.  76, 3  Am.  Bankr.  Rep.  710,  as  follows : 
"The  bankrupt  act  of  1898  does  not  in  the 
least  modify  this  rule,  but  with  unusual  care- 
fulness guards  it  in  all  of  its  detail,  provid- 
ed the  suit  pending  in  the  state  court  was 
instituted  more  than  four  months  before  the 
District  Court  of  the  United  States  had  adju- 
dicated the  bankruptcy  of  the  party  entitled 
to  or  Interested  In  the  subject-matter  of  such 
controversy."  See,  also,  in  thfe  same  connec- 
tion Metcalf  V.  Barker,  187  U.  S.  165,  23  Sup. 
Ct  67,  47  L.  Ed.  122 ;  Collier  on  Bankruptcy 
(6th  Ed.)  571 ;  Boston  Mercantile  Co.  v.  Ould- 
Carter  Co.,  123  Oa.  458,  51  S.  E.  466. 
Judgment  affirmed. 


(78  S.  C.  2»4) 

ARMOUR  &  CO.  ▼.  ROSS  et  al. 
(Supreme  Court  of  South  Carolina.     Nov.  4, 

iwr.) 

Petition   for  rehearing   denied. 

For  former  opinion,  see  58  S.  E.  941. 

PER  (CURIAM.  After  careful  consideration 
of  the  petition  herein,  this  court  is  satisfied 
that  no  material  question  of  law  or  of  fact  has 
either  been  overlooked  or  disregarded.  It  is 
therefore  ordered  that  the  petition  be  dismissed, 
and  that  the  order  heretofore  granted  staying 
the  remittitur  be  revoked. 

(78  S.  C.  433) 
McMillan  et  al.  v.  insurance  CO.  OF 
NORTH  AMERICA. 

SAME  V.  INSURANCE  00.  OF  NORTH 
AMERICA  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  2, 
1907.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  58  S.  B.  1020. 

PE3R  CURIAM.  After  careful  consideration 
of  the  uetition  for  rehearing  herein,  the  court 
is  satisned  that  no  material  issue  of  law  or  fact 
has  been  overlooked  or  disregarded.  It  is  there- 
fore ordered  that  the  petition  be  dismissed,  and 
that  the  stay  of  remittitur  heretofore  granted 
be,  and  is  hereby,  revoked. 
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